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irmOSI  CAKE— (See  also  Reasonable  Care,  vol.  2,  p.  732,  n). 
— See  note  i. 

UTTSE;  ■nTTBRIRO — (Sec  also  FoRGERV,  vol.  8,  p.  45»f- 
COUNTERFEITING,  vol.  4,  p.  339). — To  utter.aijd  pijbUsh' Vf  ^uilpr-  . 
feit  note  is  to  assert  and  dep Ure,  dii,ectr)ft  or-  indirecfly,  by  words  ' 
or  actions,  that  the  not^  oferMif'gcod.-'  It-is  not  necessary  that 
it  should  be  passed  in  ordtr  to  Complete  the  offense  of  uttering.* 

TACAVCT;  TACAVT;  VACATE— (As  to  filling  vacancies  in 
public  offices,  see  PUBLIC  OFFICERS,  vol.  19,  p.  430). — The  verb 
*'  to  vacate,"  in  its  English  form,  has  acquired  an  active  sense 
through  a  long  period  of  transition,  by  popular  usage,  and  In  con- 
sequence of  its  early  adoption  as  a  technical  and  legal  term.  "  To 
leave  empty;"  "to  cease  from  occupying;"  "  to  annul;"  "to 
make  void,'  undoubtedly  express  the  different  meanings  in  which, 

1.  nnuwt  Omn. — The  term  "  utmott  negligence  complained   of,    it  will  be 

cmre,"  as  used  to  expreu  the  ore  re-  found  unobjectionable."  That  the  term 

quired  of  a  car-driver  for  the  Kafet_v  of  "utmost,"   in   thii  connection,   meant 

btt  ptiuengera,  was  explained  bj  Cole,  reasonable  proper  care,  see  Willej  v. 

C.  J.,  in  Heucke  T.Milwaukee  City  R,  Alleghenv   City,    118   Pa.    St.   497:4 

Co., 69  Wis. +01,  thus:  "'The  utmost  Am.  St.  Rep.  6o8. 

care  and  diligence,"  the  highest  degree  S.  Bouv,  Law   Diet.,  eilingCoTa.  i: 

or  care  and  diligence,'  are  expreseiong  Searle,  3  Binn.  (Pa.)  339;  4   Am.  Dec. 

to  measure  the  care  and  diligence  which  446. 

a    prudent    man   would  exert  in   that  Utter  Mid  Pn1>llab.— The  terms  "ut- 

''■•-■            lancefi.  The  ter"  and  "publish,"  in  a  statute  against 

'iver  should  counterfeiting  and  forgerj',  are  sjnon- 

r  the  safely  yiaous,  and,  therefore,  it  has  been  heLd 

of  the  passengers  In  the  car ;  should  be  that  an  indictment,  charging  that  the 

vigilantand  careful,  to  avoid  col  lisi  on  1  defendant  did  "utter  and  publish"  a 

with  all  Tehicles  upon  the   track,  e«-  certain  forged  order,  was  not   bad  for 

peciallj  at  crossings.     Thii    was   no  duplicity.  Johnson  r. Com., 90  Ky.48S. 

more    care  than   every   prudent   man  An   averment   In  an  action  for  libel 

would  exert  for  the  safety  of  the  pas-  that  the  defendant  "  uttered  ''  the  libel- 

sengera,  who  was  carrying  on  such  busi-  ous  matter,  was  held  to  sufficiently'  aver 

nesB.     When  the  charge  Is  considered  the  publication  of  the  words.   Benedict 

with  reference  to  the  facts  disclosed  by  1:   Westover  (Wis.   1878J,  7  Cent  L. 

the  evidence,  and  the  particular  act  of  ].  153. 
38  C.  of  L.--1                                1 
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Dafiniuou.  VACANCY;  VACANT;  VACATE. 

as  a  verb,  the  word  has  come  to  be  employed.  But  it  docs  not 
follow  that  its  derivatives  have  acquired  exclusively  equivalent 
meanings  in  popular,  or  legislative,  or  legal  usage.  In  its  original 
Latin  form,  the  word  was  invariably  used  to  define  the  state  and 
condition  of  some  existing  thing  at  some  particular  point  of  time. 
It  had  no  transitive  power  whatever.  It  meant  "to  be  empty, 
void,  or  vacant ;  "  "  to  be  void  of,  free  from  or  without,  to  lack  or 
want  a  thing."  Vacant  lands  were  described  as  lands  that  were 
"uninhabited  or  uncultivated."  The  Roman  law  gave  the  word 
precisely  the  same  meaning.  And  many  of  the  derivatives  from 
the  English  verb  retain  the  exact  meaning  of  the  original  Latin 
word.  To  be  "vacant,"  in  its  primary  sense,  is  "to  be  deprived 
of  contents;  empty;  not  filled,"  The  first  definition  of  "va- 
cancy "  is  "  the  quality  of  being  vacant ;  emptiness."  Usage  has 
warranted  the  employment  of  these  words  in  an  enlarged  and 
broader  sense,  but  the  primary  and  strictly  grammatical  meaning 
which  they  still  retain  is  identical  with   their  exclusive  original 

.  .sjgilification.  The  result  is  that  the  word  "  vacancy  "  aptly  and 
.fitlfjdestciiies  the  condition  of  an  office  when  it  is  first  created 

'  and  h^:  b^a  felted:  bjf  .no  incumbent.  The  need  to  strain  and 
torture  term's"  «ouTd  lie 'in  the;  opposite  direction.* 

1.  Walih  V.  Com.,  89  Pa.  St.  415 ;  33  Of  course,  ft  fs  not  to  be  understood 

Am.  Rep.  771.     In  thia  cate  It  was  held  that  in  office  cannot  become  vacant,  as 

that  when  a  new  countj  is  erected,  a  respects  the  appointing  power,  so  long 

vacancy  happens  within  the  meaning  of  at  It  remaini  In  the  actual  pbjsical  oc- 

the  const! lutlonal  provision   that  the  cupancr   of  some   one  who   assert*  a 

governor  shall  till  Tacanciei.  claim  thereto.     An  office  Is  legally  va- 

The  word  "  vacancy,"  as  applied   lo  cant  unless  the  occupant  has  an  unei- 

an   office,  has   no  technical   meaning,  plred  right  or  title,  founded  In  (he  con- 

An  office  is  not  vacant  so  long  as  it  Is  stitution  or  law,  precUelj  *s  a  house  is 

I  supplied,  In  the  manner  provided  by  the  vacant  of  a  lawful  tenant,  in  case  the 

constitution  or  law,  with  an  incumbent  lessee,  without  any  provision  authoriz- 

who  is  legally  qualified  to  exercise  the  ing  him  to  hold  over,  refuses  to  sur- 

powers  and  perform  the  duties  which  render  at  the  expiration  of  his  term, 

appertain  to  it;  and,  conversely,  It  is  State  x\  Harrison,  113  Ind.  439. 

vacant  In  the  eye  of  the  law,  whenever  Wlirtliar  a  ITowly  OrMLtM    Offlce   U 

It  is  unoccupied  bv  a  legally  qualified  Vaeant.— In  State  v.   Askew,  48  Ark. 

Incumbent,  who  ha's  a  lawful  right  to  8q,  Smith.  J,  said  :  "  The  controversy 

continue  therein   until  the  happening  is  thus  narrowed  to  the  point,  whether, 

of  some    future   event.      Stocking   v,  upon  the  creation  of  an  additional  cir- 

State,  7  Ind.  336;  Collins  v.   State,  8  cult,  there  is  a  present  vacancy  in  the 

Ind.  344;   Akers  ti.  State,  8  Ind.  484;  office  ofcircuit  judge.     Can  a  vacancy 

State  v.  Bemenderler,  96  Ind.  374 ;  But-  occur  In  an  office  which  has  never  been 

let  V.  State,  20  Ind,  169;  People  1'.  Til-  filled?     Vacancy  is  the  state  of  being 

ton,  37  Cal.  614;  State  v.  Lusk,  18  Mo,  empty  or  unfilled.     Vacant  lands  are 

331 ;  Com.  V.  Hanley,  g  Pa,  St,  513,  unoccupied  lands,     A  vacant  house  is 

When  an  office  has   been  conferred  an  untenanted  house,    A  vacant  office 

upon  one  legally  eligible,  and  has  been  is  an  office  without  an  incumbent;  and 

accepted,  no  vacancy  can  be  said  to  ex-  it  can  make  no  difference  whether  the 

ist  therein  until  Ihe  term  of  service  and  office  be  a  new  or  an  old  one.     An  old 

right  to  hold,  as  fiied  by  the  law,  ex-  office  is  vacated  by  death,  resignation, 

pires,  or  until  the  death,  resignation,  or  or  removal.  An  office  newly  created  be- 

removal  of  the  person  elected  or  ap-  comes  i/ji)yii<-/i'vacantin  itscreation." 

pointed,     Johnston  v.  Wilson,  a  N.  H.  See  State  t:  McMillan.  108  Mo.  153. 

aoi ;  9  Am.  Dec.  50.  In   Stocking   i>.   State,   7   Ind.    339, 
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Stuart,  J.,  Mid  r  "  We  lay  no  strew  on  t>.  State,  7  Ind.  326.   Upon  the  strength 

the  declaration  of  the  legislature  that  of  that  decision  it  has  been  Btrenuoualj' 

there  waa  a  vacancj  in  the  office  of  cir-  insisted  bj  counsel,  that  the  power  of 

cult  judge  of  the  new  circuit.     If  there  making  temporary  appointments  Is  a 

was  a  vacancy,  it  existed  independent  of  part  of  the  elective  system  provided  tor 

that  declaration.     If  there  was  no  va-  by  the  constitution,  and  that  a  vacancy, 

cancy,  that  body  could  not  create  one  by  within  the   meaning  of   section   nine, 

a  declaratory  enactment.    The  vacancy  exista  in  such  a  case,  as  much  as  when 

flowed   aa   a   natural    coniequence   of  a  judge  diet  or  resigns  his  office.     Un- 

their  doing  what  they  had  a  right  to  luckily   for  the  views   of  counsel,  the 

do — to  create  a  new  circuit.     There  Is  learned  judges  of  Indiana,  in  their  dis- 

no  technical   nor  peculiar  meaning  to  cussionof  the  question,  seem  entirely  to 

the  word   *  vacant,'   as  used  In  the  con-  have  passed  over  the   language  of  the 

•titution.   It  means  empty,  unoccupied;  section  of  their  constitution,  which  au- 

«s  applied  to  an  office,  without  an  in-  thorites  the  governor  to  fill  vacancies 

cumbent.     There   is   no   basis  for  the  by  appointment     It  is  in  all  material 

distinction  urged,  that  it  appllesonly  respects  like  that  of  our  own.  They  lim- 

to  offices  vacated  by  death,  resignation,  "'"'  ■•--'-  1-.^. __  ._  -l  .  _.  ._.,__ 

or  otherwise.  An  existing  oHice  with- 
out an  incumbent  is  vacant,  whether 
it  be  a  new  or  an   ol  , 

house  is  aa  vacant  as  one  tenanted  for  such  a  one  as  the  governor  could  filL 

Tean,  which  was  abandoned  yesterday.  That  there  was  a  vacancy,  in  the  sense 

We  must  take  the  words  in  their  plain,  in  which  they  applied  the  word,  we  are 

usual  sense."  not  inclined  to  dispute.     Certainly,  '  a 

Wett  Virginia  Code  1S91,  ch.  116.  new  house  may  be  as  vacant  aa  one  ten- 
p.  773,  relative  to  petit  juries,  provides  anted  for  years,  which  was  abandoned 
that  jury  commissioners  shall  be  ap-  yesterday.  But  aside  from  the  require- 
pointed  for  ttic  term  of  four  years,  ment  that  judges  of  new  circuits  shall 
-which  shall  commence  on  the  first  day  be  elected,  the  question  is  not  whether 
of  June  next  after  their  appointment,  there  is  in  any  sense  a  vacancy,  but 
and  that  "  vacanciea  caused  by  death,  whether  It  is  such  a  one  as  the  framers 
resignation,  or  otherwise,  shall  be  filled  ofthe  constitution  contemplated  should 
for  the  unexpired  term  in  the  same  be  filled  by  executive  appoIntmenL  It 
manner  aa  the  original  appointments."  seems  clear  to  us  tliat  it  is  not,  and  that 
In  State  v.  Scoit,  36  W.  Va.  704,  it  was  they  looked  solely  to  vacancies  in  ex- 
held  that,  where  the  act  went  into  ef-  '  '  " 
feet  In  May,  an  appointment  on  June 
tolh  following,  for  the  unexpired  term, 
commencing  June  ist,  was  authorized, 

since    the  word    ^^  vacancy"    does    not  juage  01  Lne  supreme  or   circuii  couri, 

necessarily  presuppose  a  former  incum-  such  vacancy  shall  be  filled  by  an   ap- 

bent  of  the  office.  pointment  by  the  governor,  which  shall 

To  thesamecfTect,  viz.,  that  an  exist-  continue    until   a  successor   is   elected 

lag   ofiice    without    an   Incumbent    Is  and   quallSed.'     The  use  of   the  word 

vacant,  whether  It  is  a  new  or  an  old  '  happen,'   In   this  connection,  Is   very 

one,    see   Rice  v.  State,    7   Ind.    333;  significant,  and  evidently  has  reference 

Driskill  v.  Slate,  7  Ind.  338 ;  Collins  ti.  to  some  casualty  not  provided  for  by 

State,  8    Ind.   350;    State  v.   Irwin,  5  law,and  which  could  notberemedied  by 

Nev.  \V)\  State  v.  Boecker,  56  Mo,  17 ;  the  usual   means  of  an  election.     The 

State  r>.   Boone    County   Ct.,  50   Mo.  primary   principle  established  by  the 

317 ;  Walsh  I'.  Com.,  89  Pa.  St.  419 ;  33  constitution  is,  that  judges  shall  be 

Am,  Rep.  771  ;  Gormley  v.  Taylor,  44  elected,  and  the  power  of  temporary 

Ga.  76 ;  People  v,  Oshorne,  7  Coto.  605.  appointment  seems   only  to  have  been 

Omtra. — But  a  contrary  decision  was  conferred  from  necessity,  to  cure  cer- 

reached  in  Wisconsin.  In  State  v.  Mess-  tain  defects  which  are  inseparable  from 

more,  14  Wis.  177,  the  court,  by  Dixon,  the  system   adopted.     In  the   creation 

C.  J.,  said:  "But  an  adjudication  of  the  of  a  new  circuit,  no  such  necessity  ex- 

■upiemecourt  ofthe  State  of  Indiana  ists.     The    business    of    our  courts  is 

has  been  found,  where  it  was  decided,  never  such  that  the  public  would  suffer 

under  a  similar  provision  of  the  consti-  inconvenience  by  the  delay  of  an  elec- 

tution  of  tbat  state,  that  in  such  case  an  tion  in   such  a  case.     It  is  not  a  casu- 

appointment  migttt  be  made.  Stocking  alty  in  any  sense  of  the  word,  but  the 
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deliberate  act  of  a  leglsIatlTe  bod^,  cast.    Im  rt  Representation  Vacancy^ 

which  may  well  and  convenientlj  be  %$  R.  I.  6ai.  And  in  People  v.  CrHstj^ 

provided  for  by  tbe  usual  method  pre-  gi    N.  Y.  634,   it   Ii  aaid  :  "Althougbi 

Kribed  by  the  constitution."  it  has  been  held,  In  special  instance*^ 

Jndgme&t  of  PorfeltnrB. —  When  a  that  the  term  'vacancy'  relates  only- 
•tatute  declares  that  If  a  sheriff  shall  to  cases  where  officers  have  been  duly- 
not  renew  bis  bond  within  a  specified  elected,  and  not  to  those  where  there- 
time,  his  office  shall  Immediately  ei-  has  been  a  failure  to  elect  (People  v. 
pire  and  become  vacant,  a  failure  to  Van  Home,  18  Wend.  (N.  Y.)  jiS;; 
renew  the  bond  within  the  prescribed  Hayden  v.  Bucklin,  9  Paige  (N.  Y.). 
Hme  does  not,/erje,  vacate  his  office.  513),  }'et  that  construction  cannot  ap* 
He  Is  an  officer  with  a  defeasible  title,  ply  here,  since  the  leg-islation,  respect- 
nntil  the  judgment  of  forfeiture  is  pro-  ing  the  election  of  aldermen  of  Troy, 
nounced  in  due  form,  and  all  his  acts  speciallydetineG  a  failure  to  elect  as  one 
prior  to  such  judgment  are  valid  as  to  cause  of  a  vacancy," 
the  public  and  third  persons.  Clark  ti.  Bxplration  of  Term, — While  the  ex- 
Gnnis,  45  N.  J.  L.  69.  piratlon  of  a  term,  for  which  a  particu- 

TemponuT  TaaaBvy  —  Ataa&aa  lar  person  was  elected  to  an  office, does. 


;  provided  not  create  any  "  vacancy  "  In  the  ofilce^ 
that  the  chief  clerk  might  act  when  within  the  meaning  of  the  statutewhich. 
the  principal  office  was  "  vacant"  This  provides  for  tilling  vacancies  by  ap~ 
was  held  to  applj  to  a  temporary  va-  polntment  or  election,  still  Wisconsin 
cancT.  Woodworthf.  Hall,  i  Woodb.  Rcv.SUt,}  248,  ch,  130,  which  declares, 
ft  M.  {U.  S.)  391.  The  court,  by  that  "whenever  the  office  of  any  juB- 
Woodbury,  ].,  said  :  "  It  Is  contended  tice  of  the  peace  shall  become  vacant. 
by  the  defendant  that  this  clause  by  resignation,  removal,  or  otherwise,"' 
empowers  the  chief  clerk  to  act  as  com-  the  justice  to  whom  the  traoks  and  pa- 
missioner  only  when  his  office  Is  en-  pers  of  such  former  justice  shall  be  de- 
tlrely,  or  de  jure,  vacant;  and  not  livered  shall  proceed  to  try  the  action,, 
when  he  is  merely  absent  from  sick-  etc.,  must  be  construed  as  including  the- 
nets,  or  other  necessary  cause,  conati-  case  of  one  who  ceases  to  be  justice  by 
tnting  a  de  facto  vacancy  only,  or  a  reason  of  the  expiration  of  his  term;, 
want  of  the  commissioner  present  to  end  the  same  construction  must  he- 
discharge  the  duties  arising  from  some  given  to  the  similar  provision  in  Wis- 
suchcause.  It  is  certain  that  the  words  cousin  Rev.  Stat.,  $  3591.  Stamm  v. 
here  used,  looking  no  farther,  appear  Dixon,  49  Wis.  328. 
to  countenance  the  more  narrow  and  Inenmbent  BoKUng  Ovar. — It  has  been, 
limited  view  of  the  word  'vacancy;'  held  that  where  an  incuml>ent  is  law- 
but  If  we  look  to  the  object  of  the  fully  holding  over  until  his  successor 
clause,  to  other  sections  of  this  and  the  is  elected  or  qualified,  there  is  no. 
succeeding  patent  act,  to  the  contem-  vacancy  In  the  office.  State  v.  Brew- 
poraneous  conslruction  placed  upon  it,  ster,  44  Ohio  St.  593 ;  State  i>,  Howe, 
to  the  long  acquiescence  under  that  ac  Onio  St.  596;  18  Am.  Rep.  3JI. 
construction,  and  the  great  public  as  Com/nr;  Johnson  ii. Mann,  77  Va.  371.. 
welt  as  private  interests  which  have  Appolntmant  br  Froildant  Dititng  B«- 
grown  up  in  conformity  to  it  within  oeai  of  BauMa. —  Uni/ed  S/ales  Const., 
the  last  ten  years,  a  broader  meaning  {  z,  art.  II.,  which  declares  that  "the 
to  the  term  seems  fortified  by  the  whole  President  shall  have  power  to  till 
spirit  of  the  act,  and  by  the  analogies  up  all  vacancies  which  may  happen 
of  the  case."  during   the    recess    of    the    Senate," 

auapenaJon.— That  BUBpension  for  the  authorizes  the  Preaident  to  Ull  a  va- 

time  being  creates  a  vacancy,  see  Steu-  cancy  which  happens  during  the  ses- 

benvllle  V.  Culp,  38  Ohio  St.  23.  sion  of  the  Senate  and  continues  to  ex- 

Fallnra  to  QuaU^.— In   Virginia,  it  ist  after  the  Senate  has  adjourned. 

Is  provided  that  the  failure  of  a  county  The  filling  of  a  vacancy  in  the  office 

corporation  or  district  officer  to  qualify  of  a  district  attorney  or  marshal,  b^  a 

before  his  term  commences,  shall  ere-  circuit  justice,underauthorltyof  C/wf/?^ 

ate  a  vacancy.     Vaughn  v.  Johnson,  77  Slates  Rev.  Stat.,  $  793,  does  not  pre- 

Va.  300.  elude   the  President  from  making  an 

FaUnra  to  Eleet.— A  "vacancy"  has  appointment  to  the  same  office  during^ 

been  held   to  occur  in  Rliode  Island,  the  recess  of  the  Senate.    /«   re  Far- 

upon   the  failure  of  any  candidate  to  row,  4  Woods  (U.  S.)  491. 

receive  a  majority  o(  the  legal  votes  Tmukt  ABjdUMUfl  to  OfllM  BatlMi" 
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VACANCY  AND  NON-TENANCY. 

YAOAJIOT  ASS  HOH-TEHAITCT  (FZKX  OniTBAVOE).— (See 
also  Fire  Insurance,  vol.  7,  p.  1002 ;  Insurance,  vol.  1 1 ,  p.  28a) 

1.  In  OeneTal,  5. 

11.  Fint  Stage :  Vacancy  and  Non- 
Tenancy  Not  Ueniiooed,  6.  Valid  and  Bn/ordbU, 
III.  Second  Stage :  Uae  of  Descriptive  14. 

Words  ReUting  to  Tenancy,  7.  (i)   When  tie  Clause  h  Nat 

1.  Dexriftion   of  Present    Ten-  Enforced,  38, 

a»ty,^.  (a)   TemforaryAb- 

3.  Descriftion  at  to  Futur»  Ten-  etuce,  38. 

aucy.  lO.  (6)    Vacancy  Incident  to 

W.  Third  8li«e;"IncT«a»eof  Risk"  fke  Pnrfose  for 

PraUbited,  11.  Wkick  Ike  Bnilding 

V.  Fonrtb  Sttwe :  Vacancy  and  Nan<  It  Used,  39. 

TBoancy   Prohibited   in   Express  (i)  Tenentent Hom- 

Terms,  1^.  et,  39. 

<3)  Olhir      Build- 

Bttomt  (e)    Vacancy   Prtfara- 

'uoccufied"  14.  iery  to  Occufaiion, 

0.  '  Vacated  by  Ike  Removal  of  31. 

Ovner  or  Occufant,"  16.  <(f)  Partial   Ifon-Ttn- 

t.  "  Vacant;  Vacated"  10.  "'^y-i  3'- 

d.  "Vacant   and    Unoccnfied"  (e)    H'oii'er,  33. 

I  II  ftT'T^^T- — Probably  all  contracts  of  fire  insurance  at  the 
present  day,  so  far  as  they  relate  to  buildings,  contain  provisions 
calculated  to  prohibit  the  subject  of  insurance  from  becoming 
vacant  The  added  danger  of  fires,  both  accidental  and  incendi- 
ary, in  the  case  of  unoccupied  buildings,  has  become  so  well  rec- 
<^ized  as  to  have  passed  into  a  proverb  among  underwriters  and 
those  engaged  in  the  business  of  insuring.*  Hence  the  omnipres- 
ence of  the  "  vacancy  clause  "  in  modem  fire  policies,  and  hence, 
also,  the  precise  and  explicit,  not  to  say  verbose,  language,  with 
which  it  is  clothed  as  it  appears  in  the  standard  policy  which  has 
now,  for  the  most  part,  superseded  prior  forms  of  the  contract.* 

Yet  this  clause,  universal  as  it  has  now  become,  was  not  always 
a  part  of  the  fire  policy.  Like  most  of  the  other  provisions  of 
that  instrument,  it  is  the  result  of  a  gradual  growth ;  its  first  ap- 
pearance, though  comparatively  late  in  the  history  of  insurance, 

Ihaa  Uw  Tenn. — Vacnncj'  in  an  office  u   applicable   to  the   office   a  1  o  n  e." 

mean*  the  want  of  an  incumbent  at  the  Marcv.  J.,  in  People  v.  Green,  1  Wend, 

tine.     It  has  no  reference  to  duration  {N.  Y.)  373.     But  that  the  term  "va- 

o(  time,   and    the   appaintment  of  a  cant"ma}',undercertainctrcumBtances, 

person  to  fill  a  vacancv,  fro  lemfore,  refer  to  the  term  and  not  the  office,  see 

doe>  not  invest  him  wfth  a   full  term,  Scott  Countj  v.  Ring,  19  Minn.  405. 

nnlest  the  law  so  expresslj  provides.  I.  This  is  alao  a  subject  of  judicial 

Vacancy  in  an  oRice  Is  one  thing,  and  observation.     See  the  remarks  of  the 

term   Is   aaother.     An   office   may   be  court   in   Alston  i'.   Old  North  State 

vacantand  filled  many  times  during  a  las.  Co.,  80  N.  Car.  316;  8  Ins.  L.  J. 

term  of  four  years.     State  v.  Johns,  3  428;  Lancv  v.  Home  Ins,  Co.,  83  Me. 

Oregon  537.  493  ;  White  v.  Phoenix  Ins.  Co..  83  Me. 

Vacancy  "has  been  tometimee  ap-  379;    Sleeper  v.    New    Hampshire   F. 

plied  to  the  officeaacontradiBtinguished  Ini.  Co.,  ;6  N.  H.  401 ;  j  Ins.  L.J.  538. 

from  the  term  of  service,  and  at  others  1,  See  Richard*  on   InBurance  (ist 

to  the  term  of  office.    I  understand  it  ed.  1S93),  ch.  XI. 
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but  faintly  anticipated  its  present  form-;  and  its  ever-changing 
phraseology  has  been  carefully  adjusted  to  meet  the  joint  demands 
of  underwriting  and  of  litigation. 

It  is  for  this  reason  that  the  "  vacancy  clause "  and  the  deci- 
sions construing  it,  can  best  be  understood  by  studying  them 
from  the  historical  standpoint.  Few  portions  of  the  fire  policy 
have  been  the  subject  of  such  extensive  judicial  discussion.  But 
the  value  and  significance  of  each  of  these  numerous  adjudications 
depend  largely  upon  its  date  and  the  form  of  the  clause  which  it 
construes.  The  decisions  mark  the  progressive  development  of 
the  contract.  It  will  be  the  aim  of  this  treatise  to  present  them 
in  the  order  above  indicated,  to  show  the  proper  historical  position 
of  each  case,  and  to  discuss  the  law  of  the  subject,  both  in  its 
present  state  and— as  it  can  only  be  studied  satisfactorily— in  such 
way  as  to  show  its  indissoluble  relation  to  the  state  from  which  it 
has  grown. 

n.  FntST  8TAeE:  Vacahct  akd  NoH-TEVAirOT  Hot  HElTTtoirSD.— 
The  earlier*  policies  of  fire  insurance  appear  to  have  contained  no 
provision  regarding  the  effect  of  ceasing  to  use  or  inhabit  the  in- 
sured premises.*  The  insurer  seems  to  have  rested  his  claims  to 
exemption  for  this  cause  entirely  upon  general  principles,  and  to 
have  urged  that  there  was  an  implied  obligation  on  the  part  of  the 
insured  to  keep  his  property  tenanted.  This  view,  however,  seems 
at  no  time  to  have  received  judicial  sanction.  Thus,  in  an  early 
Louisiana  CAs^?  the  defendants  in  an  action  on  a  policy  answered 
"  that  they  were  not  liable,  because,  at  the  time  of  the  fire  and 
long  previous  thereto,  the  house  had  been  abandoned  and  was 
left  open  and  without  a  tenant,  and  that,  with  ordinary  care,  at- 
tention and  supervision,  the  loss  would  not  have  occurred."  The 
truth  of  the  allegation  respectingnon-tenancy  was  admitted  by  the 
court  in  its  opinion,  yet  the  defense  was  held  insufficient.*  Shortly 
after  this.  Chief  Justice  Carter,  speaking  for  the  supreme  court  of 
New  Brunswick,  observed :  "  Can  it  be  said  that  it  is  a  part  of 
the  contract  of  insurance  on  a  dwelling  house,  that  it  must  be  con- 
tinually occupied?  Surely  the  assured  is  to  be  allowed  those 
rights  and  privileges  which  the  owner  has  in  the  ordinary  use  of 
his  own  dwelling,  and  surely  the  right  to  oease  to  occupy  it  must 
be  considered  as  one  of  those.  He  does  not  alter  the  nature  of 
the  building ;  it  still  continues  to  be  what  it  was  originally  de- 
scribed to  be,  a  dwelling  house,  that  is,  a  house  fit  for  dwelling 

1.  Bj  this  ia  meant  earlier  In  point  the  law  of  insurance,  such  as  Manhall 

of  fact  and  phnteology,  not  neceuarily  (iSio),  Hughes  <i833).  and  Hammond 

In    time.      Some   oT   the    companlei  (18^0),  ignore  entlrelj  the  subject  of 

changed  the  wording  of  their  policies  non-tenancj. 

much  sooner  than  others,  end  adjudi-  1.  Sore  v.  Merchants'  Ins.  Co.,  6  La. 

cations  concerning  them  were  nol,  of  Ann.  761  ;  3   Bennett   F.  Ins.  Cas.  366> 

course,  uniform  in  time  throughout  all  4.  In  Soje  v.  Merchants'  Ins.  Co.,  6 

jurisdictions.  La.  Ann.  761,  the  court  said:  "There 

%.  An  illustration  of  this  is  seen  in  U  no  clause  in  the  policy,  uor  are  we- 

the  fact  that  the  earliest  text  writers  on  aware   of  any  rule  or  luage,  whtdi 
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in."'  Later,  the  supreme  court  of  Wisconsin,  dealing  with  the 
defense  of  non-occupancy,  said  :  "  If  there  is  anything  in  the  by- 
laws or  conditions  which  prevented  the  owner  from  leaving  the 
premises,  or  for  leaving  them  unoccupied,  the  answer  should  have 
averred  it."*  There  are  other  dicta  from  which  the  same  doctrine 
may  be  at  least  inferred,"  and  it  may  be  stated  as  the  undisputed 
law  that  there  can  be  no  forfeiture  on  the  ground  of  non-tenancy, 
without  some  express  stipulation  to  that  effect.  What  will 
amount  to  such  a  stipulation  has  been  the  chief  subject  of  a  judi- 
cial controversy,  whose  result  it  is  the  purpose  of  this  treatise  to 
summarize. 

m.  Segohs  STAeB :  ITsi  07  Bebobiptitx  Wobob  Bbutoto  to  TElt- 
AHCT — 1.  Description  of  Preieat  lenaiicy.^Apparently  the  first  ef- 
forts to  frame  an  effective  clause  against  vacancy,  consisted  in 
the  employment,  either  in  the  policy  or  in  some  instrument  col- 
lateral to  it,  of  language  describing  how  the  premises  were  occu- 
pied. For  the  most  part  *  the  words  first  used  related  to  the 
tenancy  at  the  time  of  the  insurance.  Thus,  in  an  early  New 
York  case,*  where  the  policy  stated  that  the  insured  building  was 
"occupied  .  .  .  as  a  dwelling,"  it  was  urged  that  subsequent 
non-tenancy  was  fatal  because  the  description  was  to  be  construed 
as  a  promissory  warranty,  but  the  court  held  that  the  policy  was 
not  avoided,  since  the  statement  was  merely  "an  afHrmative  stip- 
ulation." Somewhat  later  the  supreme  court  of  Massachusetts 
approved  a  charge  that  where  a  policy  simply  insured  a  building 
as  a  "  dwelling  house,"  and  the  latter  had  been  left  unoccupied  be- 
fore the  fire,  even  though  the  risk  may  have  been  increased  by  that 
fact,  the  owner  might  still  recover  if  he  had  made  all  reasonable 

irould  make  it  the  dutj  of  the  assured  the  plaintilf.  describing;  the  house  as  oc- 
to  liave  his  bouac,  if  untenanted,  cupled  by  Goodhue,  the  description  in 
guarded  \>j  a  keeper,  It  is  said  \>y  the  policy  must  be  regarded  as  a  war- 
counsel  that  leaving  an  untenanted  ranty  of  the  (act  that  he-was  the  occu- 
house  open  Es  a  temptation  to  incendi-  pantat  ihedsfeof  thepolicy,andnothing 
aries.  But  there  is  no  evidence  that  more.  The  description  imports  noth- 
the  house  was  in  that  condition  on  the  Ing  more.  The  defendant  insists  that 
night  of  the  fire,  so  that  the  legal  effect  the  description  warrants  not  onlj  that 
of  such  negligence  need  not  be  deter-  he  was  the  occupant  at  the  date  of  the 
mined."  pollcj,  but  that  he  was  to  remain  the 

L  Yoj  V.    Aetna  Ins.  Co.,  3  Allen  occupant  during  the  continuance  of  the 

(N.  B.)  39;  3  Bennett  F.  Ins.  Cas.  695.  risk.     But  the  pat-ties  have  not  thought 

i.  Uawkes   n.   Dodge  County   Mut,  proper  to  express  tliemselvee  to  that  ef- 

1ns.  Co.,  II  Wis.  196.  feet.     .    .     .     The  defendants,  in  lup- 

>.  R.  g~,  comfare  Liverpool,  etc.,  port  of  their  construction  of  the  con- 
Ins.  Co.  I'.  McGuire,  51  Miss.  337;  5  tract,  refer  ua  to  the  cases  of  marine 
Ins.  L.  J.  851;  Becker  V.  Farmers'  Mut  policies.  In  those  cases,  if  the  vessel 
P.  Ins.  Co.,  48  Mich.  610.  Insured   is   described    as    a    Swedish, 

4.  In  one  early  case  (Catlin  v.  Spring-  American,  or  Spanish  ship,  the  descrip- 

Geld  F.  Ins.  Co.,  i  Sumn.  (U.  5.)  434),  tion  is  in  most  cases  held  to  be  a  war- 

the  words  used  related  wholly  to  the  ranty,   not    only    that    the    veseel    Is 

future.  Swedish,  American,  or  Spanish  accord- 

6.  In  O'Neil  V.  Buffalo  F.  Ins.  Co.,  3  Ingly,    but   that   her    documents   and 

N.  Y.  iJi,  the  court  said  ;  "Assuming  papers  are  In  conformity  with  her  na- 

that  there  was  a  written  application  by  tlonality,  and  Chat  she  is  to  remain  and 
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efforts  to  obtain  a  new  tenant,*  Even  before  either  of  the  above 
adjudications,  Mr.  Justice  Story  had  observed  :  "  Suppose  a  pol- 
icy against  fire,  underwritten  on  the  house  of  A,  in  Boston,  de- 
scribed as  a  dwelling  house,  or  as  occupied  as  a  dwelling  house. 
Would  the  policy  be  void  if  the  house  should  cease  for  a  time  to 
bave  a  tenant  ?  Such  a  doctrine  has  never,  to  my  knowledge,  been 
asserted  ;  nor  should  I  deem  it  maintainable."*  And  it  was  said 
a  few  years  later,  in  an  insurance  case  before  the  English  king's 
bench,  that  "a  misdescription,  it  should  seem,  takes  place  only 
where  the  representation  is  false  at  the  time  of  making."'  The 
doctrine  of  these  early  cases  has  been  amply  confirmed  by  later 
adjudications,*  and  has  even  been  carried  to  the  extent  of  hold- 
ing that  a  description  of  the  premises  in  the  policy'  or  applica- 

be  navigated  In  that  character  as  long  Liverpool,  etc.,  Ins.  Co.  v.  McGulre,  53 
as  therUkcontlaues.  A  marine  policy  Miss.  217;  5  Ins.  L.  J.Sst. 
ts  a  commercial  contract,  and  it  is  con-  "  No  condition  or  provision  fs  tn  th« 
■trued  according  to  the  import  of  the  policj  relative  to  the  premliet  being 
words  as  they  are  understood  among  occupied.  Where  the  insurance  is  on 
merchants.  (Marsh.  347.)  Without  the  an  occupied  dwelling  houie,  without 
proper  documents  and  papers  the  ship  more,  there  Is  no  agreement  or  prom- 
insured  would  have  no  national  char-  ise  that  it  shall  remain  occupied." 
acter,  and  the  possession  of  such  papers  Trunkey,  J.,  in  Somerset  County  Mut. 
is,  therefore,  a  part  of  what  is  war-  F.  Ins.  Co.  v.  Usaw,  111  Pa.  St.  So;  56 
ranted;  and  the  continuance  of  that  Am.Rep.  .-joS.  See, to  the  same  effect, 
character  is  manirestly  material  to  the  Joyce  o.  Maine  Ins,  Co.,  45  Me.  168; 
Tisk,and,  indeed,  the  main  object  of  the  71  Am.  Dec.  536;  Stout  v.  City  F. 
-warranty;  and  for  that  reason  it  Is  held  Ins.  Co^  la  Iowa  371;  79  Am.  Dec.  539; 
to  be  implied  for  the  purpose  of  carry-  4  Bennett  F.  Ins.  Cas.  556;  Cumber- 
ing out  the  clear  intention  of  the  par-  land  Valley  Mut.  Protection  Co.  v. 
ties.  If  a  fact  be  in  plain  terms  ei-  Douglas,  jS  Pa.  St.  419;  98  Am.  Dec 
press I7  warranted,  its  materiality  to  the  agS;  5  Bennett  F.  Ins.  Cas.  313;  Schultz 
risk  is  of  no  importance;  it  becomes  a  v.  Merchants'  Ins.  Co.,  57  Mo,  331; 
condition  precedent,  although  entirely  Bryan  v.  Peabody  Ins.  Co.,  8  W.  Va. 
Immaterial.  But  where  a  circumstance  605;  Imperial  F.  Ins.  Co,  v.  Kiernan, 
is  sought  to  be  included  by  implication  S3'Kj.  468 ;  15  Ins.  L.  J.  353 ;  Burllng- 
In  the  warranty,  it  can  never  be  sup-  ton  Ins.  Co.  v.  Brockway,  138  111,  644; 
posed  that  the  parties  intended  to  in-  Gvani  -o.  Queen  Ins.  Co.,  5  Ind.  App. 
dude  it,  unless  it  be  manifestly  material  198;  Drlscoli  v.  German  American  Ins. 
■to  the  risk."  Co.,  74  Hun  (N.  Y.)  153;  j6  N,  Y.  Supp. 

1.  Gamwell  1'.  Merchants',  etc., Mut.  646.     Compart   Smith   v.   Mechanics', 

F.  Ins.  Co.,  II  Cush.  (Mass.)  167.  etc.,  F.  Ins.  Co.,  31  N.  Y.  399»;   Blood 

9.  Catlin  V.  Springfield  F.  Ins.  Co.,  v.Howard  F.  Ins.  Co.,iiCush.  (Mass,) 

I  Sumn.  (U.  S.)  434;  j  Bennett  F.Ins.  473;  Gilliat  v.  Pawtucket  Mut.  F.   Ins. 

Cas.  436,  Co.,  8  R.   I.  383;  91    Am.  Dec.   339; 

E.  Patieson,    ].,    in    Shaw   if.  Rob-  Germanla  F.  Ins.  Co.  v.   Deckard,   3 

herds,  6  Ad.  &  El.  75 ;  33  E.  C.  L.  13 ;  Ind.   App.   36: ;    Hobby  v.   Dana,  17 

I  Ncv.  &  P.  379;   W.   W.  &   D.  94;  I  Barb.  (N.  Y\)   lu;  3  Bennett  F.  Ins. 

Bennett  F.  Ins.  Cas.  631.  Cas.  581. 

4.  "  This  policy  contains  no  stipul«'  There  is  some  early  authority  to  the 

tion  or  condition  againet  the  house  be-  contrary.  Com/iire  Miller  it.  Germania 

coming  vacant.  The  house  is  described  F.  Ins.  Co.,  13  Phila.  (Pa.)  sjt. 

in  the  policy  as  the   'dwelling  house  H.  Browning   f.  Home  Ins.   Co_  71 

occupied   by'  the  insured.     That  was  N.  Y.   508;    37  Am.  Rep.  86;    Hill  v. 

not  a  warranty  that  it   should  remain  Hibernia  Ins.  Co..  10  Hun  (N.  Y.)  26; 

occupied.    FJanderson  Fire  Insurance  Woodruffs,  Imperial   F.   Ins.  Co.,  83 

256,   note    I,   and   authorities   therein  N.  Y.  140,  where  the  statement  was  in 

cited;   ib.,  p.  485."    Campbell   J.,    in  the  application,  but  the  latter  was  made 
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tion,*  as  a  "  dwelling  house  "  merely,  is  not  a  warranty  that  it  is 
then  occupied  as  such,  and  that,  in  the  absence  of  concealment, 
vacancy  of  the  building  when  insured  will  not  avoid  the  policy. 
So  the  subsequent  vacancy  of  a  building  described  in  the  policy 
as  "  occupied  all  the  year  around  "  is  cured,  "  if  the  occupation  is 
resumed  so  long  before  the  fire  that  the  temporary  absence  of  an 
occupant  plainly  appears  to  have  had  no  connection  with  the 
loss,"*  In  Netv  Hantpskirfl  it  has  even  been  held  that  a  state- 
ment in  an  application  that  the  insured  building  "  is  occupied  by 
tenants,  including  a  cabinet-maker  tenant  in  the  third  story,"  is 
merely  a  representation,  and  that  the  policy  is  not  void  though 
the  third  story  was  vacant  at  the  time.  And  in  Iowa  a  statement 
in  the  policy  that  the  insured  building  is  "  occupied  as  stores  on 
first  floor,"  was  regarded  as  complied  with  if  any  room  on  that 
floor  was  so  occupied.*  Generally,  however,  if  the  descriptive 
words  are  "  occupied  as  a  dwelling,"  it  seems  that  non-occupancy 
at  the  time  of  issuing  the  policy  is  fatal.' 

a  part  of  the  poUcj.    The  Insurer's  which  (t  ww  divided.    It  does  not  say 

agent,  however,  was  informed   of  the  that    these    several    apartments    are 

TBcancy  at  Ihe  time.  thus  used,  but  the  first  floor  Is  thus  oc- 

1.  Cumberland  Valley  Mnt  Protec-  cupled.     And,  nhile  we  cannot  concur 

tlon  Co.  V.  Douglas,  58  Pa.  St.  419;  98  in  the  ar^ment  of  the  plaintifi,  that 

Am.  Dec  298;  5  Bennett  F.  Ins.  Cas.  the  word  ■  occupied  '  means   the   same 

313.     CoMfare    German    Ins.  Co.    v.  as  'constructed;'   nor  jet  fully  it/ the 

Penrod,  35  Neb.  373.  position  that  the  clause  under  consid- 

».   Holmes,   J.,  in  Ring  v.   Phoenix  eratlon  Is  descriptive  merely  or  the  ob- 

Auur.  Co.,  14s  Mass.436.  But  ceiafart  ject  or  purpose  to  which  the  first  floor 

Moore  u.  Phoenix  Ins.  Co.,  6a  N,  H.  was   to  l>e   devoted,  we,  nevertheless, 

340;  13  Am.  St  Rep.  556;   East  Texas  think  it  was  intended  more  to  describe 

P.  Ins.  Co.  V.  Kempner  (Tez.  1S90),  37  the  manner  of  Its  intended  occupancy 

S.  W.  Rep.  iji.  and  use,  than  as  a  warranty  that  each 

t.  In  Boardman  v.  New  Hampshire  room  was  so  used  at  the  time.  Thus  it 
Mut.  F.  Ins.  Co.,  aoN.H.  551:  a  Bennett  was  contemplated  that  stores,  in  their 
F.  Ins.  Cas,  548,  the  court  said  :  "  We  ordinary  signification,  were  kept  (or  to 
conclude,  therefore,  that  the  words  in  be  kept)  there,  rather  than  billiard  sa- 
which  the  application  describes  the  loons,  liquor  shops,  carpenter  shops,  or 
premises  as  'occupied  by  tenants,  in-  other  establishments  of  a  like  charac- 
cluding  a  cabinet-maker  tenant  in  the  ler.  And  this  view  is  strengthened  by 
thirdatoiyi'weremerety  representation,  the  (act that  the  building  was  a  large 
and  not  express  warrant  J ;  and  that  the  one;  that  it  was  unfinished;  the  larger 
plaintiff  is  liound  by  them  no  further  portion  (all  above  the  firftt  floor)  was 
than  they  were  material.  Thej  were  to  remain  unoccupied  during  the  con- 
material  if  they  were  such  as  may  be  tinuance  of  the  policy;  tlial  was  in- 
supposed  to  have  had  a  bearing  upon  tended  for  a  hotel,  while  the  lower  or 
the  contract,  and  to  have  Influenced  the  firiX  floor  was  designed  for  stores.  Its 
defendant  in  adjusting  its  terms  ;  and  a  purpose  and  object  was  clearly  shown 
misrepresentation  of  any  tact  that  Is  in  the  manner  of  its  construction,  and 
not  material,  does  not,  as  has  been  said,  while,  according  to  the  strict  letter  of 
avoid  the  contract.  Whether  the  mis-  this  warranty,  some  occupancy  of  the 
representation  was  or  was  not  material  first  floor  was  necessary,  we  do  not  he- 
is  a  question  for  Ihe  jurv."  lieve  that  it  means  that  all   the   sub- 

«.  In    Carter   v.    Humboldt   F.   Ins.  divisions    were    occupied.      The    flret 

Co..  17  Iowa  4^6,  the  court  distinguishes  floor  was  not  unoccupied.  And  yet  such 

Wall  -v.  East  River  Mut.  Ins.  Co.,  7  N.  was    its    condition,    according  to   ap- 

Y.  371,  and  says :  "  The  language  re-  pellee's  argument,  in  the  light   of   the 

fers  10  the  first  floor  as  a  whole,  and  requirements  of  this  policy," 
not  to  the  rooms  or   apartments  into        B.  PrsmlaM  DsaeribM  as  Oecnpttd. — 
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2.  Beioriptioa  as  to  Fntvn  Tenutoy. — The  next  modification  of 
the  vacancy  clause  consisted  in  employing  words  relating  to  the 
future  tenancy  of  the  premises.  The  new  phraseology,  with  an 
important  limitation,  was  construed  by  Judge  Story  as  early  as 
1833.1  The  clause  there  read  :  "  At  present  occupied  as  a  dwell- 
ing house,  but  to  be  occupied  hereafter  as  a  tavern,  and  privileged 
as  suck."  Upon  the  strength  of  the  phrase  here  printed  in  italics, 
it  was  held  that  the  clause  was  not  "  a  warranty  of  the  assured 
that  it  should  be  at  all  times,  during  the  risk,  occupied  as  a  tavern, 
but  a  license  or  privilege  granted  by  the  company  that  It  might 
be  so  occupied."*  Similarly,  in  Connecticut,^  the  insured's  an- 
swer in  the  survey  that  the  building  was  "  to  be  occupied  by  ten- 
ant," was  regarded  merely  as  the  reservation  of  a  privilege,  though 
the  policy  provided  that  the  survey  should  be  deemed  awarranty. 
In  the  same  year  as  the  latter,  a  case  came  before  the  supreme 

In  Alexander  v.  Germania  F.  Ins.  Co.,  last  case,  however,  1«  EOmewhal  shftken 

66  N,  Y.  464  ;  33  Am.  Rep.  76,  revert-  by  Germania  L.  Ins.  Co.  v.  Rudwig,  80 

fWi  Hun  (N.  Y.)  655,  ihe  court  said:  Ky.  213;  11   Ing.  L.  J.  603.     Compare 

"By  the  terms  of  the  policy  the  defend.  Prudhomme  v.  Salamander  F.  Ins.  Co., 

ant  inGurcd   the  plaintiff  against  loss,  J?  La.  Ann.  695,   where  the  building, 

etc.,  '  on  his  two  story  extension  frame,  though  deacr!l>ed  as  a  store,  wbg  in  fact 

Ehingle-roof    building,    occupied  as   a  it  hotel,  and  the  policy  was   held  to  be 

dwelling,    situate,'   etc.      Tbis   was  avoided  under  a  clause  declaring  risks 

clearly  a   warrantv   that  the   building  on  "  taverns  "  to  he  extra  hazardous. 
was,  at  Ihe  time  oif  the  insurance,  oc-         I.  Catlin  v.  Springfield  F.  Ins.  Co., 

cu pied  as  a  dwelling.    The  description  i   Sumn.  (U.  S.)    434;    i   Bennett    F. 

and  location  of  the  building  were  fully  Ins.  Cas.  436. 

set   forth.    The  statement  that  it  was        a.  Inthiscaseof  Callinii.  Springfield 

occupied  as  a  dwelling  was  not  neces-  F.  Ins.   Co.,  i  Sumn.  (U.  S.)  434,  the- 

sary   for   its   identification,   and  Could  learned  judge  further  observed :  "The 

' e  been   inserted  for  no  other  pur-  construction    would   be,  not   that   the 


pose  than  as  a  statement  of  a  fact  re-     words   restrained,  but    that    tbey   < 
■  "■       "3  the  risk,"     See,  to  the  same     larged,  the  general  words  of  the  policy. 


ffcct,    Wail  V.  East  River  Mut.  Ins.     Let  me  put  another  case.     Suppose 

-■     "  *'   "'    "tout  !■.  Cily  F.  Ins.     policy  against  fire,  underwritten  on  I 

79  Am,  Dec.  539  ;     house  of  A,  in  Boston,  described  a 


Co.,  7  N.  Y.  371 ;  Stout  V.  Cily  F.  Ins.  policy  against  fire,  undei 

Co.,  13  Iowa  371  ;   79  Am.  Dec.  539  ;  house  of  A,  in  Boston, 

4  Bennett  F.   Ins.   Cas.  556;  Boyd  t'.  dwelling   house,   or  as  occupied 

Vanderbilt  Ins.  Co.,  90  Tenn.  213;  30  dwelling  house.     Would  the  policy  be 

Ins.   L.    J.  d^.     Compare    Pottsville  void   if  the   house   should  cease  for  a 

Mut.  F.  Ins.  Co.  «.  Fromm,  100  Pa. St.  time  to  have  a  tenant?     Such  a  doc- 

347;  13  Ins.  L.  J.  21;   Sar^field  p.  Met-  trine  has  never,  to  my  knowledge,  been 

ropolltan  F.  Ins.  Co.,  61  Barb.  (N.  Y.)  asserted;  nor  shoula  I  deem  it  main- 

J79;   Ring  II,  Phoenii  Assur.  Co.,   145  tainable." 
last.  426  ;  Burleigh  v.  Gebhard  F.  Ins.        I.  In  Hough  v.  City   F.  Ins.  Co.,  39 

Co.,  90  N,  Y.  330.  Conn.  10;  76  Am.  Dec.  581,  the  court 

"Astatement  in  apo1fcy,of  theexist-  said:  "The  object  of- the  inquiry  was 

ing  use  of  the  premises,  is  undoubtedly  to  ascertain  the  kind  and  character  of 

a  warranty  that  they  are  so   used  in  the  business  carried  on  In  the  buildings, 

fresenti.     Flanders  on  Insurance   389,  in  order  to  enable  the  insurer  to  calcu- 

aad   authorities  there  cited.      And    if  late   the   degree   of   hazard   to  which, 

this  were  not  so,  it  is  competent  Torthe  those   buildings   wouid   be   exposed. 

parties   to    contract   that    such   state-  Hence  the  Inquiry  'how' — that  is,  in 

ments  shall   be  so  considered,  and  in  what  manner,  not  by  whom — are  the 

this  case  that  was  done."     Cofer,  J.,  in  several  stories  occupied.     And  the  first 

Farmers',   etc.,   Ins.  Co.  v.  Curry,  13  clause  o(  the  answer  '  unoccupied,' is 

Bush    (Ky.)  313;  36  Am.  Rep.  194;  6  directly  and  completely  responsive  to 

Ins.  L.J.  733.    The  authority  of  this  the  question.    Nothing  more  need  tiATft 
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court  of  Maine}  where  the  application  contained  the  phrase 
"  will  be  occupied  by  a  tenant."  The  court,  taking  the  sugges- 
tion from  an  early  marine  case  •  distinguished  between  the  rep- 
resentation of  an  expectancy,  which  it  held  this  phrase  to  be, 
and  that  of  an  existing  fact,  holding  that  the  former  was  not  even 
in  the  nature  of  a  warranty.  In  Massachusetts,  the  rule  was 
broadly  stated  that  there  could  be  no  forfeiture  for  failure  to  ful- 
fill an  express  promise  of  occupancy,  even  though  an  increase  of 
risk  resulted,  unless  fraud  were  proved.*  It  may  then  be  regarded 
as  settled  that,  under  such  phrases  as  the  above,  no  matter  how 
seemingly  strong,  the  policy  will  not  be  avoided  for  non-tenancy, 
if  it  is  possible  to  construe  them  as  representations.*  A  clause 
by  which  there  is  "  warranted  a  family  to  live  in  said  house 
throughout  the  year,"  was  held  by  the  supreme  court  of  Massa- 
chusetts  to  require  "  literal  and  exact  fulfillment,"  and  not  to  be 
complied  with  because,  for  a  time,  the  building  was  used  merely 
as  the  lodging  place  of  two  workmen ;  ^  but  the  federal  circuit 
court  sitting  in  New  Hampskire  sustained  a  finding  upon  the 
same  facts,  to  the  effect  that  a  family  was  living  in  the  house.* 

17.  THISD  STAOI:  "iHCRIAn  07  AlSE"  PEOEIBITKI). — The  use  of 
language  merely  stating  the  present  or  proposed  occupancy  of 
the  premises  having  thus  proved,  for  the  most  part,  insufficient,  the 
insurer  next  sought  to  guard  against  non-occupancy  by  a  general 
clause  prohibiting  any  increase  in  the  risk.  But  the  courts  have 
almost  unanimously  held  that  non-tenancy  does  not  per  se  in- 
crease the  risk  or  hazard,  and  that,  under  such  a  provision  alone, 
the  policy  is  not  avoided  for  that  cause,'  for  whether  or  not  the 

b«en  said,  or  wai  said,  by  wdj  of  an-  Cas.  556,  that  the  phrase  "to  remain 

»wer  to  that  interrogator/.    But  as  the  unoccupied  "  Is  a  promissorj  warranty. 

plaintiff    had  already   advertised   the  B\il  torn  fare  Royal  Ins,  Co.  i>.  Lubet- 

premlses  to  let.  I(  was  natural,  it  not  sky,  S6  Ala.  530;  18  Ins.  L.  J.  868. 

necessary,  Chat  he  should  notify  the  de-  B.  Poor  -v.   Humlioldt  Ins.  Co.,  izj 

fendaDts  or  the  Tact,  and  accordingly  he  Mass.  374 ;  38  Am.  Rep.  318. 

added  '  but  to  be  occupied  by  a  tenant,'  t.  Poor  v.  Hudson  Ins.  Co.,  3  Fed. 

Intending  thereby  to  reserve  to  himself  Rep.  432. 

the  right,  not  to  incur  an  obllgatloD,  to  T.  Vaoane^  Hot  "Incraaaa   ot  EUk" 

put  a  tenant  Into  the  vacant  buildings.  Par  B«. — One  of  the  earliest  authorities 

And  so  we  think  the  defendant  ought  on  this  point  is  Foy  v.  Aetna  F.  Ins. 

to  have  understood  it."  Co.,  3  Alien  (N.  B.)  19;  3   Bennett  F. 

t.  Herrlck  T'.  Union  MutF.Ins.Co.,  Ins.  Cas.  695.     From  the  opinion  the 

48  Me.  .S58;  77  Am.  Dec.  344;  4  Ben-  following  extract*  are  taken  :  "  If  it  be 

nett  F.  Ins.  Cas.  510.  said  that  the  ceasing  to  occupy  a  dwell- 

).  Rice  I'.  New  England  Marine  Ins.  ing  bouse  amounts  to  some  degree  of 

Co.,  4  Pick.  (Mass. )  439.  negligence,  in  withdrawing   the   care 

>.  Kimball  !>.  Aetna  Ins.  Co.,  9  Allen  and  protectionwhich.it  may  be  sup- 

(Maas.)  540;  85  Am.  Dec.  786,  citing  posed,  would  arise  from  the  presence 

Higginson    v.     Dall,    13    Mass,    100;  of  a  family  confitantly   living  on  the 

Whitney  v.  Haven,  13  Mass.  173;  Rice  premises,  still  negligence,  unless  it  be 

r.  New    England    Marine    Ins.  Co.,  4  very  gross,  so  as  almost  to  amount  to 

Pick.   (Mass.)   443;  Bryant   v.  Ocean  willful  misconduct  or  fraud,  is  one  of 

In*.  Co.,  33  Pick.  (Mass.)  300.  the  ordinary  risks  against  which  the 

4.  There   i»,  however,  a   dittuwi   in  policy  of  insurance  Is  Intended  to  pro- 
Stout  V.  CII;  F.  Ins.  Co.,  13  Iowa  371 ;  tect.  Shew  v.  RobberdK,  6  Ad.  U  El.  79. 
79  Am.  Dec  539;  4  Bennett  F.    In*.  The  great  majority  of  fires  arUe  from 
II 
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risk  has  been  increased  is  generally*  a  question  of  fact  for 
the  jury,*  and  it  has  even  been  held  that  the  testimony  of  expert 
underwriters  is  not  admissible  concerning  it,'  though  this  is  not 

negligence,  and   it  the   doctrine  con-  nix  Ini.Co^  6+  N.  H.  140;   10  Am.  St. 

tended  for  were  carried  to  its  full  ex-  Rep.  3&(,  citing  Sleeper  v.  New  Hamp- 

ient  in  thfi  point  of  view  (and  it  is  not  ghire  P.  Ins.  Co.,  56  N.  H.  401 ;  Aah- 

eaay  to  see  wheie  we  are  to  stop),  the  worth  v.  Mutual  F.  Itis.  Co.,  iia  Mase. 

protection  of  «n  insurance  would  be-  413;    17   Am,   Rep.    117;    Dittmer    v. 

come,    in   insurance   parlance,   extra  Germania  Ins.  Co.,  33  La.  Ann.  458  ; 

hazardous.     See  i  Phil,  Insurance,  ch.  8  Am.  Rep.  600. 

XIII,  1)  1,  p.  576,  and  f)  7,  p.  633.    ...  a.  IiMrr*»M  of  BiJk  a  QvMtlcn  tnt  tba 

If  insurance  offices  intend  to  relj  on  Jw7. — Currr  v.   Commonwealth    Ins. 

any  general  doctrine  of  risli  on  an  nn-  Co,  10  Pick.  (Mass.]  «s ;  10  Am.  Dec. 

occupied  house  being  greater  than  one  C47 ;    Gramwell    v.    Merchants',    etc., 

which  is  occupied,  they  must  provide  Mut  F.  Ins.  Co.,u  Cmh.CMasa.)  167; 

for  it  bj  tome  special  condition,  which  Rice  v.   Tower,  i   Gra/   (Masa.)  436; 

will  give  the  aiiured  fair  notice  on  the  Lyman   v.   State  Mut.  F.  In*.  Ca„  14 

aubject.     But  if  they  rely  on  the  very  Allen  (Mass.)  319 ;  Lockwood  v.  Mid- 

Sneral  terms  of  the  4tn  condition  of  dlesei  Mut.  Aisur.  Co.,  47  Conn.  5  C3 ; 

is  policy,  they  must  at  all  events  give  1 1  Ins.  L.  T.  40 ;  Grant  v.  Howard  Ins. 

evidence  that,  under  the  circumstances  Co.,  5  Hill  (N.  Y.)   10;  Luce  v.  Dor- 

and  situation  of  the  premlaci  in  each  cheater  Mut.  F.  Ins.  Co.,  loc  Mast.  397 ; 

particular  case,  the  probability  of  de-  7  Am,  Rep.  jaa  ;  Smith  ti.  Mechanics', 


nby  fire  was'gr»t"  w'hen  the  etc.,  F.  Ins.  Co.,  3]  N.Y.399;  Williams 
premiBci  were  unoccupied.  The  gcn-  -v.  Peoples'  F,  fiis,  Co,  57  N.  Y.  »74; 
eral  opinion  of  an  insurance  agent  will     Cornish  v.  Farm  Buildings  F.  Ins. Co., 


not  t>e  sufficient;  the  fact  must  be  74  N.  Y.  397;  Driscofi  v.  German 
made  out  as  existing  in  the  particular  American  Ins.  Co.,  74  Hun  (N.  Y.) 
circumstances  of  the  individual  case."  1J3 ;  16  N.  Y.  Supp.  046;  Schmidt  v. 
See  also  Gilllat  v.  Fawtuckct  Mut  F.  Peoria  Marine,  etc.,  Ins.  Co.,  41  111. 
Ins.  Co.,  8  R.  I.  382  ;  91  Am.  Dec.  129 ;  298 ;  North  British,  etc.,  Ins.  Co.  v. 
e,  Bennett  F,  Ins.  Cas.  90;  Gould  v.  Steiger,  134  III.81 ;  Germania  Fire  Ina. 
British  Atncrica  Assur,  Co.,  27  U.  C,  Co.  v.  Deckard,  3  Ind.  App.  361  ; 
Qi  B.  473  ;  Joyce  v.  Maine  Ins.  Co.,  White  v.  Phoenix  Ins.  Co.,83  Me.179; 
45Me.i6S;  71  Am.  Dec.  536;  Residence  Russell  i^.  Cedar  Rapids  Ins.  Co.,  71 
F.In8.  Co.  t'.  Hannawold,  37Mich.  103;  Iowa  69;  Thayer  «.  Providence  Wash- 
Beckei  I'.  Farmers' Mut.  Fire  Ins.  Co.,  ington  Ins.  Co.,  70  Me.  531  ;  Grliwold 
48  Mich.  6to  ;  Lockwood  v.  Middlesex  t>.  American  Cent.  Ins.  Co.,  70  Mo. 
Mut.  Assur.  Co.,  47  Conn.  5^3  ;  II  Ins.  654;  Peck  v.  Phoenix  Mut.  Ins.  Co., 
L.  J.  40 ;  Herr-man  v.  Merchants'  Ins.  45  U.  C.  Q^  B.  630.  Cemfart  Robin. 
Co.,81  N.  Y.  184;  37  Am.  Rep.  488,  son  r.  Mercer  County  F.  Ins.  Co,  37 
-where  there  was  a  clause  against  the  N.J.  L.  134;  4  Bennett  F.  InB.Caa.a77. 
increase  of  risk  "Internally  or  exter-  1.  In  Lyman  v.  State  Mut.  F.  Ins. 
rally,"  but  also  one  against  becoming  Co.,  14  Allen  (Mass.)  339,  the  court 
"vacant  and  unoccupied,"  Compare  said;  "It  is  quite  clear  that  no  witnea* 
Luce  v.  Dorchester  Mut.  F.  Ins.  Co.,  can  tie  permitted  to  testify  to  his  own 
105  Mass.  301 ;  7  Am.  Rep.  533  ;  Liver-  Individual  opinion  merely,  upon  the  is- 
pool,ctc.,  fns.  Co.  V.  McGuIre,  53  Miss,  sue  whether  the  risk  was  increased, 
337;  t,  Ins.  L.  J.  851;  Georgia  Home  when  that  depends  upon  facts  which 
Ins.  Co.  r.  Klnnier,  38Gratt  (Va.)S8;  involve  no  peculiar  science  or  infor- 
6  Ins.  L.  J.  497.  mation,  but  are  within  the  common 
1.  "  But  where  the  undisputed  facts,  knowledge  of  men.  Mulrvf.  Mohawk 
as  naturally  interpreted,  show  vacancy  Valley  Ins.  Co.,  5  Gray  (Mass.)  541 ; 
and  non -occupancy,  and  consequent  66  Am.  Dec.  380  ;  White  ii.  Ballou, 
increase  of  risk,  or  when  there  is  no  8  Allen  (Mass.)  408;  Durrell  v.  Bed- 
evidence  lo  rebut,  modify,  or  explain  erly,  Holt  N.  P.  383;  Berthon  v. 
the  evidence  of  increased  danger  from  Loughman,  3  Stark.  3i;S  ;  Campbell  w. 
the  change,  there  is  no  question  of  fact  Rickards,  5  B.  &  Ad.  840  ;  37  E.  C.  L. 
to  submit  to  the  jury,  and  it  becomes  307;  Hawes  v.  New  England  Mut. 
the  duty  of  the  court  to  declare  the  Marine  Ins.  Co.,  s  Curt.  (U.  S.)  330; 
verdict."  Allen,  J.,  In  Moore  i'.  Phoe-  1  Arnold  on  Ins,  57a."  See  also  Luce  ■ 
12 
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the  universal  rule.'  At  any  rate,  they  may  state  whether  under- 
writers generally  (though  not  in  a  particular  instance)  would 
charge  a  higher  premium  for  untenanted  buildings.'  It  has  also 
been  held  that  they  may  testify  to  relative  degrees  of  hazard  of 
different  uses,* 

In  JfaiW.itis  provided  by  statute  that  nobreachof  the  conditions 
of  the  policy  shall  be  fatal,"  unless  the  risk  was  thereby  materially 
increased,"*  and  this  provision  applies  in  full  force  to  the  "  va- 
cancy clause."'  But  increase  of  risk  is  presumed  from  the  mere 
fact  of  vacancy,  even  in  that  state." 

T.  RKniTE  Staoi:  Tacaxct  ams  H<w-Tkvavct  Fbohditid  dt 
Sztbus  TBBKB — 1.  Is  OeserftL — A  new  stage  in  the  evolution  of 
tbc  vacancy  clause  is  reached  when  it  assumes,  for  the  first  time, 

V.  Dorchester  Mut.  F.  Int.  Co^  105  applicablHtr  of  the  reuons  given  b}*  the 
Mau.  301 ;  7  Am.  Rep.  caa  ;  Joj'ce  v.  expert!  to  the  case  in  hand."  Ripallo, 
HaInelftt.Co.,45Me.i68;7i  Ain.Dec.    J.,  in  Corniih  t:  Farm  Buildings  F. 


S36 :  White  V.  Phoenli  Ins.  Co.,  S3  Me.  Ini.  Co„  74  N.  Y.  19S. 

179;  Cannell  v.  PhocDlx  Ins.  Co.,  59  2.  In  Luce   v.   Dorchester   Mut.   P. 

Me.   581;  s  Bennett  F.   Ins.Caa.xoi;  In».  Co.,  105  Mais.  301 ;   7   Am.   Rep. 

Thmjerr.  Providence  Washington  Ins.  513.   Graj,    J.,    said:    "That  being  a 

Co.,  70  Me.  531;  Liverpool,  elc,  Ine.  matter  within  the  peculiar  knowledge 

Co-  V.  McGuirc,  ja  Miss.  137;  5  Ins.  L.  of  persons  versed  in  Ihe  business  of  In- 

LB51;    Kirby  V.  Phoenix  Ins.  Co.,  9  surance,  testimony  of  such  persons  up- 

a  (Tenn.)  r43.  on  that  point  Is  admissible.  Webber  t'. 

1.  »  The  authorities  BTC  not  so  har-  Eastern    R.  Co.,  a   Met  (Mass.]   T47; 

tnonlotis  as  to  whether  it  is  ■   question  Mulry  v.  Mohawk  Vallej   Ins.  Co,,  $ 

to  be  determined  b^  the   testimony   of  Graj   (Mass.)  541;   66  Am.  Dec.  3S0; 

experts,  though  the  weight  of  authority  Storj  J.,  in  M'Lanahan   v.  Universal 

is   In    favor  of  the  admission  of  such  Ins.  Co.,  1  Pet.  (U.  S.)  18S;    Hawes  v. 

testimonv   to   guide  the  jurf  as  to  the  New  England  Mut.  Marine  Ins.  Co.,  a 

materlxlilj  of  clrcnmstances  aifccUng  Curt.  (if.  5.)  129.     The  testimony  or 

the  risk,  especiallr  when  thedetermina-  the  defendants'  agent  that  It  was  their 

tion  of  the  question  calls  for  a  degree  custom  to  charge  extra  premiums  upon 

of  knowledge  not  likely  to  be  possessed  such  unoccuplnl  dwelling  houses,  was 

hj  an    ordinary   jury.      Leitch  v.  At'  Indeed   inadmissible,  because   it  went 

landc   Mut.   Ins.    Co.,   66  N.  Y.   loS ;  further  than  to  prove  a  particular  cus- 

M'Lanahan   v.    Universal    Ins.   Co.,  i  lorn  of  the  defendants,  not  shown  to 

Pet.  (U.  S.)  18S;  Jefferson   Ins.  Co.  v,  have  been  known  to  the  plaintiff.  Car- 

Colhcal,  7  Wend,  (N,  y.)  7j;  ai   Am.  ter  r.  Boehm,  3  Burr.  1905 ;    Hartford 

Dec.    567.      In   the   case  last   dted    it  Protection  Ins.  Co.  -n.  Harmcr,  3  Ohio 

w«s  held  that   the   testimony    of    ex-  St.  451;   59  Am.  Dec.  6S4;  Adams  v. 

perta  was  not  receivable,  but  the  deci-  Otterback,  i;  How.  (U.  S.)  539;  Berk- 

sion  went   upon  the   ground  that  the  shire  Woolen  Co.  v.  Proctor,  7  Cush. 

circumstances  were  such  that  the  jury  (Mass.)  417." 

were  as  competent  as  any  eipert  to  8,  Hobby  p.  Dana,  17  Barb.  (N.  Y.y 
determine  whether  there  was  any  in-  iii ;  Planters'  Mut.  Ins.  Co.  v.  Row- 
crease  of  risk  in  that  case,  and  that  it  land,  66  Md.  336;  Klrby  v.  Phoenix 
was  so  obvious  that  there  was  no  in-  Ins,  Co.,  13  Lea  (Tenn.)  340;  Hervey 
crease  of  risk,  that  they  would  have  v.  Mutual  Fire  Ins.  Co.,  11  U.  C.  C. 
been   justified   in   finding  against  the  P.  394. 

testimony  of   any  number  of  experts.  4.  Maine  Laws  1861,  ch.  34.  4  4, 

It  must   depend   somewhat   upon   the  B.  Cannell  v.  Phoenix   Ins.   Co.,  59. 

facts  in  each  case,   whether   the   testi-  Me,  582  ;   5   Bennett  F.    Ins.  Cas.  401; 

mony    of    experts    is    necessary,   and  Thayer  v.  Providence,  etc.,   Ins.  Co,, 

whether  It  should  be  controlling.  The  70  Me.  531. 

jury  In  some  cases,  at   least,  should  be  6.  White  *.  Phoenix  Ins.  Co..  83  Me. 

't  liberty  to  exercise  their   own   judg-  379;  on  rrirar-iii^,  SjMe.  97;  Lancj  v, 

Bietit  upOD  all  the  facts,  and  npon  the  Home  Ins.  Co.,  §3  Me.  49a. 
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the  form  of  a  specific  prohibition  of  non-tenancy.  Up  to  this 
period  the  insurer  had  relied  for  protection  upon  general  provi- 
sions, or  upon  rights  alleged  to  be  implied  from  the  contract  or 
some  collateral  instrument.  Experience,  however,  had  now  shown 
that  the  courts,  for  the  most  part,  would  not  sustain  defenses 
founded  upon  the  construction  which  these  provisions  had  been 
intended  by  the  insurer  to  bear.  It  became  necessary,  therefore, 
to  use  language  which  would  no  longer  be  uncertain,  and  the  his- 
tory of  this  fourth  stage  is  largely  the  record  of  a  search  for,  and 
experiment  in,  such  phraseology.  Theretofore  the  question  had 
been  whether  the  contract  actually  prohibited  non-tenancy.  Now 
the  principal  subject  of  controversy  became  one  as  to  whether 
there  was  a  vacancy  within  the  meaning  of  the  phrases  employed 
to  prevent  it. 

2.  Phraui  Employed — a.  "  IF  THE  PREMISES  BECOME  UNOC- 
CUPIED."— The  word  "  unoccupied  "  appears  to  have  been  used 
in  the  prohibitory  clause  earlier  than  any  other.^  Under  this 
form  of  the  clause  it  has  been  held  that  "  some  practical  use  of 
the  building  must  have  been  made ; "  in  the  case  of  a  trip  ham- 
mer shop  insured  with  the  machinery  therein,  "  it  is  not  sufficient 
to  constitute  occupancy  that  the  tools  remained  in  thc-shop,  and 
that  the  plaintiff's  son  went  through  the  shop  almost  every  day 
to  look  around  and  see  if  things  were  right. '  ■  So  a  dwelling 
house  and  bam  are  "  unoccupied,"  if  the  former  is  used  by  the 
insured  and  bis  servants  for  the  sole  purpose  of  taking  meals 
there  while  working  upon  an  adjacent  farm,  and  the  bam  is  a 
mere  storage  room."  And  a  dwelling  house  "  becomes  unoccupied" 
when  the  insured  goes  elsewhere  to  reside,  though  furniture 
is  left  in  the  house  and  a  man  placed  in  chaise  with  instructions 
to  sleep  there.*  But  a  building  insured  as  a  "  ten  tenement  frame 

1.  Cummins    v.    Agricultural    Ins.  that  the  prop«rtj  was  occupied ;  that 

Co.,  67  N.Y.  361;  33  Am.  Rep.  III.  the  elevator  remained  there,   with  its 

a.  Keith  V.  Quincj  MuL  Fire  Ins.  machinery,  sometimes  used  and  some- 
Co.,  10  Allen  (Mass.)  318;  j  Bennett  F.  times  not  used,  as  it  had  been  for  jears. 
Ins.  Cbb.  51.  The  cessation  from  use  simply  meant 

I.  Athworth   v.   Builders'  Mut.    F.  that  no  steam  was  up  and  that  nobody 

Ins.  Co.,  Ill   Mass.  411;   17  Am.  Rep.  went  there   to  work;  but    men   were 

117;  5  Bennett  P.  Ini.  Cas.  497;  Reld  around   there   all  the  time,  and   Wll- 

■u.  Lancaster  F.  Ins.  Co.,  90  N.  Y.382.  iiams  went  there  (requentiy— had  his 

In   the  first   case  the  policy  contained  papers  there;  and  I  think  that   I,  as  a 

the   words   "If  the  premiaes  shall   l>e  juror,  notwithstanding   eome  part    of 

vacant,"   etc.,    and   also  the    clause  the  time  they  were  not  using  the  ele- 

"  biiltdings  unoccupied  are  not  covered  vator.  would  find  it  was  not  vacant." 
by  this  policy."     It  Is  the  latter  clause        4.  InCook  v.  Continental  Ins.  Co., 70 

which   the   court  in  its   opinion   con-  Mo.  610;  3;  Am.  Rep.  438;  9  Ins.  L.  J. 

atruti.  8S7,  the  court  said ;  "  When  this  pol- 

The  remarks  of  Miller,  J.,  in  Williams  icy  was  ieBued,  the  plaintiff   kept  what 

V.  North   German   Ins.   Co..  34   Fed.  witnesseH  called  a  -Ladles'   Boarding 

Rep.  635,  seem  hardlv   reconcilable  House,'  and  had  eight  girls  with  her. 

with  this  line  of  cases.     Speaking  there  After  she  left  the  premises,  there  was 

of  a  grain  elevator,  the  learned   judge  no  one  living  In  it     She  lived  in  Kan- 

saya :   "As   to  the  occupancy   of   t  h  e  sas  City,  and   Southwick  was,  by  her, 

building,  if  I  was  a  juror  I   stiould  tay  instructed  to  deep  in  the  house,  but  he 
14 
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block  "  is  not  "  unoccupied"  so  long  as  two  of  the  apartments 
therein  are  used  as  residences,*  though  it  has  been  held  that  a 
policy  covering  a  house  and  outbuildings,  and  containing  this 
clause,  is  void  if  the  house  becomes  unoccupied  for  a  time,'  and 
one  insuring  "  eight  double  tenement  houses"  is  forfeited  as  to 
each  single  house  by  its  non-tenancy.'  In  Indiana,  a  provision 
that  the  policy  shall  cease  and  be  of  no  force  if  the  building  "be- 
come unoccupied,"  does  not  avoid  the  policy  on  that  ground,  but 

merely  suspends  its  operation  during   non-tenancy  and    is  not 

did  not  sleep  in  it  after  Wednesdaj  avail  her,  if,  with  or  without  her  con- 
night  next  preceding-  tbe  Saturday  sent,  he  did  vacate  the  premi>e«  several 
night  of  the  lire.  His  sleeping;  there  dajs  before  thej  were  burned."  Con- 
it  night  was  not  an  occupation  of  the  fart  Abrahams  v.  Agricultural  Mut. 
house  within  the  meaning  o(  the  pol-  Aasur.  Aasoc^  40  U.  C.  Q^.  B.  175, 
icy.  He  did  not  occupy  (he  house  where  the  tenant  moved  before  the  in- 
dnrlng  the  day.     It  1b  true  that  there  is  su red  expected. 

more  danserlrom  Incendiaries  at  night  1.  In  Harrington  c.FilchburgMut.F. 

than  In  the  day   time,  but  dwelling  Ins.  Co.,  114  Mass.  136;  7  Ins.  L.J.  618, 

houses  unoccupied  during  the  day  are  the   court,   by   Lord,   J.,   said:    "The 

In   more   danger  from  that  clau  than  phrase    'tenement,  block'    gives    but 

when  occupied,  and  the  abandonment  of  slight  indication  of  what  portions  of  the 

thepremises  byplaintiffdiminished  tbe  block   tbe  tenement!  consist,  whether 

•ecuri^  against  the  destruction  of  the  a  single  room,  a  floor,  or  flat,  or  suite 

bouse  by  fire.     It  will  be  observed  that  of  rooms.     It  imfiorts  only  of  necessity 

the  condition  avoids  the  policy   if  the  that  the  building  Is  designed  for  the 

premises  become  unoccupied,  without  accommodation    of    various    families. 

regard  to  the  period  of  time  that  they  The  phrase  in  the  policy,  'whenever  a 

remain    unoccupied,  therein   differing  building  Insured  shall  be  unoccupied,' 

from  the  cases  cited ;  and  giving  it  a  cannot  mean  that  the  absence  of  an  oc- 

lit>eral  construction,  while  tlie  tempo-  cupant  of  a  single  apartment  of  a  tene- 

raty  absence  of  the  entire  family  for  a  ment    house,  while  other  apartments 

day,  or  a  few  days,  might  not  avoid  the  are  occupied,  shall  render  the  building 

■olicy,  yet,  if  the  family  occup3'ing  the  an   unoccupied   building.      The    cases 

louBc  abanc(on  it,  as  In  this  case,  for  an-  cited  by  the  defendant  do  not  in  any 

other  residence,  requesting  a  person  to  manner  sustain  Its  position.     Neither 

sleep  there  until  it  should  be  rented,  and  in  Keith  v.  Quincy  Ins.  Co.,io  Allen 

such  person  leaves  the  place  several  days  (Mass.)  338,  nor  In  Ashworth  v.  Build- 

hefore  the  fire  occurs  and  remains  away  ers'  Mut.  F.  Ins.  Co.,  Ill  Mass.  413;  17 

until  it  Is  consumed  by  fire,  with  what  Am.  Rep.  117,  was  thcrean  occupancy, 

propriety  can  it  be  said  that  It  was  'oc-  within  the  meaning  of  that  phrase,  of 

«upied  '  when  burned  ?     If  the  absence  the  whole,  or  of  any  part,  of  the  build- 

of  plalntifT  bad  been  for  a  visit,   and  Ing  insured;  and   it  would   be   doing 

not  to  change  her  residence,  the  case  violence  to  language  to  say  that  a  tene- 

might   (we  do  not  say  would)   be  dif-  ment  block,  insured  as  a  single  bulld- 

ferent.    'Occupation  of  a  dwelling  ing.  isanunoccupied  buildlng.with  two 

bouse  is  living  in  it.'     'A  mere  super-  of  the  tenements  In  actual  use  and  occu- 

vision  over  it  is  not  sufficienL'     It  was  pation  as  residences;  and,  while  it  is  not 

plaintifTs  business,  under  the  policy,  to  within  the  words,  it  Is  not  within   the 

•ee  that   the  house  was  occupied.     If  mischief  which  the  clause  Is  designed 

■he  bad  put  a  tenant  in  possession  un-  to  protect  the  insurer  against."     Com- 

der  a  lease  for  a  month,  or  a  year,  and  fare  the  dictum  of  Green,  J.,  In  Sonne* 

four  days  previous  to  the  fire  thetenant  born  v.  Manufacturers' Ins.  Co.,  44  N. 

had    vacated   the   premises  and   taken  J,  L,  330;  43  Am.  Rep.  365. 

anotberhouse,  her  agreement  with  that  S.  Hartshornc   v.  Agricultunl    Ins. 

tenant  would  not  have  availed  her  in  a  Co.,  50  N.  J.  L.  437;  18  Ins.  L.  J.  56; 

■nit  with  the Insurancecompany.  Sober  Bishop  i'.  Norwich  Union  F.  Ins.  Co., 

Instructions   to    Southwick,  admitting  14  Can.  L.  Times  (Nova  Scotia}3ii. 

*hat  (he   observance  of  them  by  him  S.  Connecticut  F.  Ins.  Co.  w.  lllley, 

would  have  saved   the  policy,  cannot  83  Va.  1034 ;  11  Ins.  L.  J.  558. 
16 
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applicable  in  any  event  to  a  temporary  vacancy  incident  to  a  change 
of  tenants.*  In  Texas,  it  seems  that  the  non-occupancy  must  be 
for  an  unreasonable  time  in  order  to  avoid  the  policy  under  this 
clause  ;*and  in  Tennessee,  it  is  a  sufHcient  excuse  that  vacancy  was 
occasioned  by  an  epidemic'  A  variance  of  the  foregoing  form 
of  the  clause,  by  forbidding  the  premises  to  be  left  unoccupied, 
does  not  appear  to  have  resulted  in  a  different  construction.  Un- 
der it  the  policy  is  likewise  avoided  if  the  building  is  merely  in 
charge  of  one  who  boards  at  a  neighbors,*  or  whasimply  leaves 
his  effects  in  the  house  and  visits  it  occasionally.*  A  similar  in- 
terpretation has  been  given  to  the  phrase  "  unoccupied  and  so 
remain,'.'*  though  it  was  held  in  Illinois  that  a  policy  with  this- 
clause,  insuring  a  summer  residence,  was  not  avoided  by  the  fact 
that  the  insured  spent  the  winter  months  mainly  elsewhere,  if 
she  and  her  husband  returned  and  used  the  premises  at  least  once 
a  week.'  Where  the  policy  declared  that  the  building  should 
not  "  cease  to  be  occupied,"  an  instruction  excepting  vacancy  in- 
cident to  the  exchange  of  tenants  was  held  erroneous.* 

The  right  to  exact  a  forfeiture  under  the  clause  has  generally- 
been  regarded  as  waived  (though  the  policies  required  a  written 
indorsement  of  consent),  where  the  insurer's  agent  knew  that  the 
premises  were  unoccupied  but  continued  to  treat  the  contract 
as  in  force,  as,  for  example,  by  requiring  further  proofs  of  loss,* 
demanding  the  additional  premiums  charged  for  vacant  build- 
ings,'® or  assenting  orally  to  the  vacancy.**  \a  Kentucky,  however, 
it  has  been  held  that  disclosure  of  expected  absence  from  the 
premises  will  not  enable  the  insured  to  escape  the  consequences 
of  this  clause.** 

b.  "  Vacated  by  the  Removal  of  Owner  or  Occupant." — 
Another  of  the  earliest  of  these  specific  phrases  to  be  used  was 
one  which  merely  forbade  non-occupancy  by  particular  per- 
sons. Thus,  one  of  such  clauses  imposed  forfeiture  "  when  the 
occupant  personally  vacates  the  premises,"  and  this  was  enforced 

1.  Aetna  Ins.  Co.  v.  Meters,  63  Ind.  Mut.  F.  Ins.  Co.,  10  Allen  (Mass.)  1:8; 

338;  8  InB.  L.   ].  249.     Comfare  Walt  s  Bennett  F.  Ins.  Cat.  51 ;  Connecticut 

T.  Agricultural  Ins.  Co.,  13   Hun   (N.  K.  Ins.  Co.  n.  Til  ley,  88  Va.  10J4;  »' 

Y.)  371,  where  the  question  of  non-oc-  Ins.  L.  J.  sjS. 

cupancy  was  left  to  the  jurj.  T.  Western  Assur.  Co.  v.   Mason,  5 

S.  EastTexM  F.  Ins.  Co.  v.  Dyches,  III.  App.  i+i. 

56  Ten.  565.  B.  Bennett  i>.  Agricultural  Ins.  Co., 

S.  Fogs  v.  Western  Assur.  Co.,  7  Lrea  50  Conn.  430;   13  Ins.  L.  ].  569.     But 

(Tenn.)  704 ;  40  Am.  Rep.  68.     In  this  i:omtare  Wait  v.  Agricultural  Ins.  Co., 

case  the  remarksof  the  court,  however,  13  Hun  (N.  Y.)  371. 

are    chiefly    directed    to    the    phrase  •.  G*ns  v.  St.  Paul  F.,  etc..  Int.  Co., 

"  cease  to  be  operated."  43Wis,ioS;  18  Am.  Dec. 535;  7  Ins. 

4.  Sonneborn  v.  Manufacturers'  Ins.  L.  J.  303. 

Co.,  44  N.  J.  L.   110;   43   Am.   Rep.  10.  Haight -n.  Continental  Ins.  Co., 

365.  93  N.  Y.  SI. 

5.  Paine  v.  Agricultural  Ins.  Co.,  5  11.  Palmer  v.  St.  Paul  F.  Ins.  Co.,  44 
Thomp.  &  C.  (N.  Y.)  619.  Wis.  Joi  ;  la  Ins.  L.  J.  351. 

%.  Western  Assur.  Co.  v.  HcPike,  61  13.  Aetna  Ins.  Co.  v.  Burns  (Kj.. 
Miss.  740.     Comfare  Keith  v.  Quincy     1874),  5  Ins.  L.  ].  69. 
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where  it  was  not  expressly  shown  that  the  risk  had  thereby  been 
increased,'  and  also  where  notice  of  vacancy  was  given  to  an 
agent  not  authorized  to  receive  it  *  So  a  provision  forbidding  the 
premises  to  "become  vacated  by  the  removal  of  owner  or  occu- 
pant,"  without  consent,  has  been  generally  enforced,"  even  though 
furniture  had  been  left  in  the  building,  and  the  last  occupant  had 
a  general  intention  of  returning,*  though  the  insured  was  igno- 
rant of  the  vacancy  at  the  time  it  began,  and  at  once  sought 
to  procure  another  tenant  upon  learning  of  it,*  and  though 
the    local   agent   knew    at  the   time  he   issued    the   policy,*   or 

1.  In  Wuetum  f.  Cltj  F.  Int.  Co.,  occupjing  and  dvelting  in  the  butld- 
15  Wis.  13S,  the  court,  by  Cole,  J.,  Ingt,  and  intercBted  to  preserre  the 
Baid  :  "  Whether  the  risk  to  the  prem-  roof  that  shelten  his  family,  or  holds 
ises.  in  fact,  became  greater  because  his  household  goods,  that  object  would 
they  were  vacant  and  unoccupied,  it  It  plainly  be  defeated  by  holding  that  he 
not  material  now  to  inquire.  The  par-  and  hit  family  may  depart  with  all 
ties  expressly  stipulated  In  the  policy,  their  possessions,  save,  perhaps,  a  few 
or  in  the  above  coodition  annexed  to  articles  not  needed  for  present  use,  Bni] 
the  policy  and  made  a  part  of  it,  that  still  the  premises  be  considered  occu- 
lt the  insured  premises  should  become  pled.  It  is  true  that  often  a  person 
vacant,  immediate  notice  of  that  cir-  may  vacate  his  home  with  his  family, 
cnmstjince  should  be  given  to  the  com-  and  a  portion  or  all  of  his  possessiont, 
pany.  If  this  were  not  done  it  avoided  for  a  temporary  purpose,  and  yet  hia 
the  policy.  Such  is  the  manifest  agree-  residence  or  home  be  considered,  tor 
ment  ol  the  parties,  and  they  must  be  the  purposeof  voting  or  being  taxed, 
bound  by  it."  to  be  in  the  place  thus  temporarily 

3.  Harrison  n.  City  Fire  Ins.  Co.,  9  abandoned.  But  in  law,  whether  % 
Allen  (Mats.)  jji  585  Am.  Dec.  751.  perton  haj  temporarily  or  permanent- 

S.   Hartford  F^  Ins.  Co.  f.  Webster,  1y  abandoned  his  home,  it  altogether  a 

69  Itl.  393.  different    question    from    the    one 

4.  Sleeper  ».  New  Hampshire  F.  whether  buildings  are  vacant  when 
Tna.  Co.,  j6  N.  H.401 ;  «  Ins.  L.  J.  538.  abandoned  even  for  a  temporary  pur- 
In  this  case  the  tenant  left  the  prem-  pote.  I  cannot  say  that  I  have  any 
iset  in  July,  settling  for  the  rent,  how-  doubt  that  these  buildings  were  vacant 
ever,  until  the  next  spring, and  intend-  at  the  time  they  were  burned,  in  the 
iog  to  return  then,  or,  if  business  should  sense  in  which  that  term  was  used  in 
be  dull,  earlier.      The  fire  occurred  In  the  policy." 

October.     Smith,  ].,  in  delivering  the        B.  McClure   v.  Walertown    F.   Int. 
opinion,  Mid:  "The  contract  is  to  have     Co.,  90  Pa.  St.  177 ;  35  Am. Rep.  656; 
lable   interpretation  according    9  Ins.  L.  J.  504. 


10  the  ordina^  acceptation  of  the  Ian-         B.  Newmarket  Sav.  Bank  v.   Royal 

!;nage  used.   It  Is  apparent  the  ineurert     Ins.  Co.,  150  Mass.  374.  Here  thrre  had 
ntended  to  guard  against  the  increased    been  indorsed  on  the  policy  the  words 


risk  which  Inevitably  affects  buildings  "  Permission  to  remain  vacant  thirty 
where  no  one  is  living  or  carrying  on  days  without  prejudice,"  and  above 
any  tiuslness.  An  unoccupied  building  these  were  stamped  in  print  the  words 
invites  a  shelter  to  wanderers  and  evu  "Occupied  for  dwelling  purposes  only." 
disposed  persons.  No  one  interested  is  The  court  regarded  these  phrases  as 
present  to  watch  or  care  for  the  prop-  negativing  the  presumption  of  waiver, 
erty,  or  to  seasonably  extinguish  tlie  and  constituting  an  exception  to  the 
flames  in  case  of  fire ;  and  for  various  general  provisions  of  the  policy  to  op- 
reasons  that  might  be  enumerated,  an  erate  for  thirty  days  and  no  longer. 
unoccupied  building  is  more  exposed  Com/nre  Wheeler  i/.  Phoenix  Ins.  Co. 
to  destruction,  to  say  nothing  of  the  {decided  bv  the  Kansas  City  court  of 
inducement  a  dishonest  owner  would  appeals.  May  17,  1893),  3  Mo.  Legal 
have    to   turn  it.  If  unprofitable.  Into  News  496. 

money,  when  insured,  by  becoming  a  In    Franklin   Sav.   Inat.   -u.   Central 

party  to  its  destmatlon by  fire.  If,then,  Mut.   F.  Ins.  Co.,   119  Mass.  340,  the 

Ute  motive  it  to  have  some  one  present,  clause  read,  "if  the  assured  shall  va- 
38  C.  of  L.— 3                              17 
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subsequently,*  that  the  premises  were  vacant,  or  likely  to  be- 
come so.* 

But  the  Netv  York  court  of  appeals,  in  construing  this  same 
clause,  regarded  the  use  of  the  words,  "  by  the  removal  of  owner 
or  occupant,"  as  significant,  holding  "  that  they  refer  to  a  perma- 
nent removal  and  entire  abandonment  of  the  house  as  a  place  of 
residence,"  and  that  the  trial  court  should  have  submitted  to  the 
jury  evidence  that  the  insured,  though  absent  from  the  premises 
"  for  a  considerable  period,"  left  his  goods  there,  and  intended  in 
time  to  return."  And  an  agent  who  has  implied  power  to  waive 
the  condition,   may   consent   to  vacancy,   even   after   removal.* 

cate,"  etc.,  and  a  breach  of  it  wai  held  leemt  to  be  a.  hard  one  for  the  plaln- 

lo  preveot  recoTery  by  the  mortgagee,  tifF,  but  courts  cannot  make  contracts 

to  whom  the  loss  iras  payable.  for  parties,  Dor  can  they  dispense  with 

1.  Walah  V.  Hartford  F.  Ins.  Co.,  73  their  provisions," 
N.  Y.  5 ;  7  Ini.  L.  J.  435.  In  this  case  9,  In  Hartford  F.  Ins.  Co.  v.  Daven- 
the  local  agent  was  notliied  on  the  daj  port,  37  Mich.  608;  7  Jns.  L.  ].  32S,  the 
the  premi»c*  were  vacated,  con»ented  court  said :  "  We  are  also  of  opinion 
to  it,  and  made  a  memorandum  of  the  that  the  plaintiffs  below  showed  no 
register,  informing  the  in-  right  to  sue  upon  the  contract.  The 
parties  to  this  policy  were  Headley  a    ' 


the  company.   Van  Burenn.  St,  Joseph 
County  ViUag-   "    '"      ""     -"  "' -"- 

failure    404;  CIs] 
.    Ilcy,  saying:     Salt,  etc.,       „  . 

"  The  company   could  itself   dispense     policy  was  to  insure  his  interest  and 


written  indorsement  of  consent,  and  County  ViUage  P.  Ins.  Co.,  33  Mic 
the  court  held  that  the  Insured's  failure  404;  Clay  F.  &  M.  Ins.  Co.  v.  Hurt 
o  obtain  it  avoided  his  policy,  saying  :     Salt,  etc.,  Mfg.  Co.,  31  Mich,  346.     The 


r 


with  this  condition  by  oral  consent  as  not  that  of  the  mortgagees,  and  any 
well  as  bywrltlngtFirst  Baptist  Church  money  paid  to  them  would  inure  to  hfa 
V.  Brooklyn  F.  las.  Co.,  19  N.  Y.  305) ;  benefit.  They  hold  no  assignment  of 
and  Carpenter,  unless  specially  re-  the  policy  and  sue  as  original  parties." 
■tricted,  would  have  possessed,  in  this  i.  Cummins  r.  Agricultural  Ins.  Co., 
respect,  the  power  of  the  principal.  But  67  N,  Y.a6o;  33  Am,  Rep.  iii,  ravers- 
the  policy  contains  the  provision  that  ing  %  Hun  (N.  Y.)  554.  The  doctrine 
DO  agent  of  the  company  shall  be  of  the  case  seems  to  be  directly  op- 
deemed  to  have  waived  any  of  the  posed  to  Sleeper  ti.  New  Hampshire  F. 
terms  and  conditions  of  the  policy,  un-  Ins.  Co.,  ^6  N.  H,  401,  as  the  facts  wertt 
less  such  waiveris  Indorsed  on  the  poll-  very  similar.  The  two  cases  were  de- 
In  writing.  This  is  a  plain  limita-  cided  the  same  year,  but  apparently 
n  upon  the  power  of  agents,  and  can  each  independent  of  the  other, 
mean  nothing  lest  than  that  agents  4,  Wheeler  v.  Watertown  F.  Ins. 
shall  not  have  the  power  to  waive  con-  Co,,  131  Mass.  t,  where  the  court  thus 
ditions  except  in  one  mode,  viz,,  br  an  discusses  the  power  of  the  agents  to 
Indorsement  on  the  policy.  The  plain-  waive  the  condition;  "The  evidence 
tiff  is  presumed  to  have  known  what  warranted  a  finding  that  the  agent  had 
the  contract  contained,  and  the  proof  authority  to  permit  the  policy  to  con- 
tends to  the  conclusion  that  this  provl-  tinue  in  force  after  the  house  became 
eion  was  brought  to  his  notice.  Hesaw  vacant.  His  commission  as  agent 
fit,  however,  to  accept  the  assurance  of  authorized  him  to  issue  policies,  make 
the  agent  that  an  entn'  in  the  register  surveys,  consent  to  the  assignment  of 
was  sufficient.  It  is  difficult  to  see  bow,  policies,  receive  premiums,  and  *at- 
upon  the  law  of  contracts  and  agency,  tend  to  all  other  duties  and  business  of 
the  plaintiff  can  recover.  The  entry  IB  the  agency,'  The  policy  provides  that 
the  register  was  not  an  indorsement  on  if,  without  the  written  consent  of  the 
the  policy.  The  oral  consent  was  an  company  first  obtained,  the  dwelling 
act  in  excess  of  the  known  authority  of  house  becomes  vacant  by  removal  m. 
the  agent.  The  provision  was  designed  the  occupant,  the  policy  shall  become 
to  protect  the  company  against  collu-  void.  This  provision  anticipates  as 
■ionandfraiid,and  the  dangers  and  un-  probable,  a  state  of  facts  which  will 
certainty  of  oral  letttmony.  The  case  make  it  necessary,  for  the  protection  of 
18 
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The  words  "  owner  or  occupant "  are  held  to  preclude  the  applica< 
tion  of  the  clause  to  buildings  not  intended  for  human  habitation.* 

The  "immediate  notice,"  required  by  this  clause,  has  been 
held  to  mean  "  notice  within  a  reasonable  time  in  view  of  the 
circumstances  and  position  of  the  parties."*  Indorsement  of 
such  notice  on  the  policy  is  not  essential  unless  required,*  and  a 
provision  therefor  has  been  construed  as  referring,  not  to  consent, 
but  to  the  fact  of  notice.*  A  notice  stating  that  the  household 
goods  will  not  be  removed,  will  not  prevent  forfeiture,  if,  in  fact, 
they  are  substantially  all  carried  away.'     And  notice  of  vacancy 

the  iniured,  that  the  written  consent  dI    caaei  cited  bj  counsel  Involve  condl- 

the  companj  to  the  continuance  of  the  tlons  againgt  vacancy  found  in  policies 

policy,  after  the  house  became  vacaat,  covering  dwellings  and  other  buildings 

Bhoufd  be  given.     The  agent  who  Is-  capable  of  being  occupied  bj  the  owner 

sued  the  policy  would  be  the  person  or  tenant*.    This  clearly  appears  from 

to  act  for  Uie  company  in  the  premiseB.  the  statements  of  counsel,  and  the  cita- 

and  it  would  be  one  or  the  duties,  and  a  tions  from  the  cases  made  by  him  in 

part  of  the  business  of  his  agency,  to  hla  argument." 

attend  to  the  matter,  and  give  or  reruse  1.  Strunk  v.  Firemen's  Ins.  Co., 
the  consent  of  the  company  ascircum-  (Pa.  1891),  38  Atl.  Rep.  77g;  23  Ins.  L. 
stances  should  seem  to  him  to  warrant.  J.  475.  In  this  case  the  premises  were 
The  fact  that  the  consent  was  not  In-  vacated  on  April  4th,  the  Insured  on 
dorsed  till  after  the  removal  of  the  ten-  that  day  requesting  her  husband  to  give 
ant  had  occurred,  is  of  no  Importance,  the  notice.  He  notified  Che  supposed 
It  was  within  the  power  of  the  com-  agent  two  days  afterward,  and  at  [he 
psny,  and  of  its  agent  in  its  behalf,  to  request  of  the  latter  another  insurance 
wslve  the  condition,  so  tar  as  it  ap-  agent  wrote  to  the  home  office  of  the 
plied  to  the  short  period  between  the  defendant,  the  letter  reaching  there 
removal  of  the  tenant  and  the  indorse-  on  the  9th.  The  court  said :  "  What 
tnent  of  the  consent.  Otherwise,  the  would  be  reasonable  time  when  the 
provision  would  be  of  little  value  to  parties  live  in  the  same  city  or  town, 
■he  assured,  In  many  Instances,  because  or  have  means  of  ready  communica- 
he  would  be  likely  to  learn  that  the  tion,  might  be  veryunreasonable  if  ap- 
house  -was  vacant  without  having  re-  plied  to  the  parties  to  this  suit,  one  of 
ceived  notice  that  his  tenant  was  about  whom  lived  on  a  farm  six  miles  from 
to  leave  iL"  See  also  Georgia  Home  a  post  oHice,  twelve  miles  from  a  ratl- 
ins. Co.  w.  Kinnler,  38Gratt.<Va.)8S;  road,  and  thirteen  miles  from  the  town 
6  Ins.  L>.  J.497.  in  which  the  agent  of  the  company 
1.  In  Kimball  11.  Monarch  Ins.  Co. ,70  who  had  placed  the  insurance,  and  to 
Iowa  513,  where  the  insurance  covered  whom  she  would  naturally  look  for  In- 
a  hog-house,  the  court  said  :  "  This  struction,  resided." 
condition  Is  not  against  non-user  of  See,  for  a  similar  construction  of  a 
the  dwelling,  but  against  vacation  'by  requirement  of  "immediate  notice"  of 
the  removal  of  the  owner  or  occupant.'  loss,  Lebanon  MuL  Ins.  Co.  v.  Erb, 
It  certainly  does  not  intend  to  bind  the  113  Pa.  St.  149;  Brink  v.  Hanover  F. 
asiured  to  personal  occupancy  of  the  Ins.  Co.,  80  N.  Y.  108;  State  Ini.  Co. 
building,  for  It  was  not  o£  a  character  i:  Maackins,  38  N.  J.  L.  579;  Conti- 
that  would  permit  it.  It  surely  was  in-  nental  Ins.  Co.  11.  Lippold,j  Neb.  ^91 ; 
tended  to  express  nothing  more  than  Killips  v.  Putnam  F.  Ins.  Co.,  a8  Wis. 
that,  il  the  owner  or  occupant  of  the  472*  g  Am.  Rep.  506;  Columbia  Ins. 
whole  premises  removed  away,  the  Co.  f.  Lawrence,  10  Pet,  {U.  S.)  507. 
policy  should  be  void.  It  was  intended  8.  Hartford  F.  Ins.  Co.  v.  Walsh,  ■;4 
to  secure  the  attention  and  watchful-  III.  167;  j  Am.  Rep.  iij;  5  Bennett  F. 
ness  of  the  owner  and  occupant  to  pro-  Ins.  Cas.  318. 

tect  it  from   fire.     The   owner  of  the  4.  Wakefield  tj.  Orient  Ins.  Co.,  50 

premises  continued  to  reside  thereon.  Wis.  532. 

but  the  hog-house   was  not  used  for  D.  Hill  v.  Equitable  M.  F.  Ins.  Co., 

some  time  prior  to  its  destruction.   The  58  N.  H.  81. 
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and  consent  thereto,  during  the  original  term  of  a  policy,  are  not 
binding  upon  a  renewal  thereof.* 

c,  "Vacant;"  "Vacated." — Where  the  designation  of  persons 
causing  the  non-occupancy  was  omitted,  the  insurer  has  been  less 
successful  in  defending  than  with  the  foregoing  clause,  A  provi- 
sion that  the  building  should  not  become  vacant  was  not  enforced, 
where  the  agent  retained  the  policy  and  informed  the  insured 
that  vacancy  "  would  not  matter."*  And  a  clause  imposing  for- 
feiture "  if  the  premises  shall  be  vacated,"  does  not  apply  where 
personalty  and  fixtures  alone  are  insured,*  or  where  there  is  a 
mere  temporary  absence  of  the  occupant,*  or  a  vacancy  incident 
to  the  change  of  tenants,'  or  to  the  purposes  for  which  the  build- 
ing is  used.*    So  a  house  and  barn,  insured  under  one  policy  for 

1.  Hartford  F.  Ins.  Co.  f.  Walsh,  54  tlff'i  recovery, wcBrecompeltedtofind 

III.    164;  5  Am.  Rep.  115;  5  Bennett  thetthere  was  «uoh  an  Intention,  and  to 

F.  Ins.  Caa.  318.  give  to  the  word  ■  strained  and  unusual 

9.  St.  Paul  F.  &  M.  Ins.  Co.  v.  Wells,  signification.     We  have  found  no  case 

So  111.  82.    See  also  New  Orleans  Ina.  in  which  It  Is  even  hinted  that  the  word 

Co.  V.  O'Brlan,   8   K7.   Law   Rep.  -premises'  is  ever  used  in  connection 

JS5.  with   pereonal   property  only.     If   the 

a.  Carr  i>.  Roger  Will  lams  Ina.  Co.,  insured  had  owned  the  building,  and  the 
60  N.  H.  513 ;  13  Ins.  L.  J.  443,  where  policy  had  covered  the  building  as  well 
the  court,  after  stating  Uie  rule  that  as  the  machlnerv,  it  might  with  pro- 
forfeiture  conditions  were  to  be  con-  priety  be  claimed  that  the  condition  re- 
■trued  most  strongly  against  the  In-  Isting  to  occupancy  wbe  applicable  to 
surer,  said  :  "  Neither  the  Insured  nor  both  building  and  machinery  and  other 
the  plaintiff  owned  the  building  or  had  property  described  in  the  policies;  but 
any  Interest  therein  except  as  a  lessee,  the  fact  that  the  title  to  real  and  personal 
■Dd  the  policy  did  not  cover  it.  The  property  Is  in  different  hands,  coupled 
insurance  was  upon  'the  machinery,  with  the  further  fact  that  we  are  corn- 
shafting,  belting,  tooIg,and  fixtures  con-  pelled  to  give  Co  theword  'premises'  an 
tained  in  a  two-story  frame  building'  unusual  and  unnatural  meaning,  sus- 
and  additions  to  same,  known  as  the  tains  the  view  thatthesecondltionshave 
Kearsarge  Paper  Milt.'  The  mention  of  no  application  to  this  caae.  And  when 
the  building  is  merely  descriptive  of  we  consider  that  the  policies  cover 
the  location  of  the  property.  The  personal  property  and  nothing  else,  be- 
property  being  movable,  it  was  Impor-  cause  the  insured  had  no  insurable  In- 
tanttostate  its  location  todiatlnguish  it  ic rest  in  Che  real  estate,  Che  Inference 
from  other  property  of  the  same  kind,  fairly  to  be  drawn  Is,  that  at  least  one 
The  description  would  not  necessarily  of  the  parties  to  the  contract  did  not 
have  been  different  if  the  property  had  understand  that  they  were  making  a 
been  stored.  The  cond  i  t  i  o  ns,  the  contract  wheieby  they  were  bound  to 
breach  of  which  the  defendants  claim  keep  their  machinery  In  motion  tf  they 
avoids  the  policies,  have  no  application  would  have  It  insured."  But  comfara 
to  the  facts  of  these  cases.  They  relate  Reid  «.  Lancaster  F.  Ins.  Co.,  90  N. 
to  the  building  and  nothing  else.  The  Y.  382,  where  the  term  "premises"  ap- 
term  '  premises '  doea  not  include,  and  pears  to  have  applied  to  a  ship. 
Is   never  used    to   designate,   personal  4.  Franklin  F.  Ins.  Co,  v.  Kepler,  95 

froperty.     It  Is  used,  both  In  law  and  Pa.  St.  493 ;  10  Ins.  L,  T.  784. 

I  common   speech,  to   indicate   lands  S,  Doud  v.  Citizens'  Ins.  Co.,  141  Pa. 

and  tenemenU.      Robinson   v.   Mercer  St.  47;  Ins.  Co.  of  N.  A.  v.  Hannum.i 

CountyMut,  F.Ins.Co.,a7N.J.  L.134;  Monaghan  (Pa.)  ^69;  Woriey  v.  State 

Howard  F.,etc.,  Ins.  Co.if.  Cornick,  14  Ina.   Co.  (lotva,  iW),  59  N.  W.  Rep. 

III.  455.    The  connection  In  which  the  16;  German  Ins.  Co.  v.  Davis    (Neb. 

term  ia  used  indicates  no  intention  to  1894),  59  N.  W.  Rep.  698. 

use  it  in  any  but  its  natural  and  ordt-  t.  Lebanon    Mut.    Ins.    Co.   v. 

nary  sense.    But  to  defeat  the  plain-  Leathers  (Pa.  1887),  3  Atl.  Rep.  414. 
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a  gross  premiuni,  do  not  "  become  vacant "  if  the  bam  continues 
to  be  put  to  its  ordinary  use.' 

d.  "Vacant  and  Unoccupied."— The  linking  together,  by 
the  copulative  conjunction,  of  the  two  words,  each  of  which  had 
formed  the  principal  member  of  previous  clauses,  was  the  next 
change  in  phraseology.  The  cases  construing  this  language  are 
not  numerous,*  because  it  was  retained  by  few  insurers  for  more 
than  a  brief  period.  At  first  the  conjoint  term  does  not  appear 
to  have  been  given  a  different  construction  from  that  placed  upon 
either  word  alone.  Indeed,  it  has  been  expressly  said  that  "  the 
terms  '  vacancy  '  and  '  non-occupancy,'  are  used  interchangeably, 
and  as  equivalent  in  meaning."*  In  most  of  the  early  cases,  also, 
the  clause  was  enforced  quite  as  hterally  as  former  ones  had  been. 
Its  language  was  held  to  avoid  the  policy  where  tenant  removed, 
though  he  left  furniture  in  the  house  and  retained  the  key,* 
though  the  insured  did  not  know  of  the  vacancy  until  a  few  days 
before  the  fire,  but  was  required  to   give  notice  thereof,*  and 

1.  Woriey  v.  State  Ina.  Co.  (Iowa, 
1894),  w  N.  W.  Rep.  16. 

S.  "  These  precise  words,  in  conjunc- 
tion, bave  not  often  come  under  con- 
tideration  in  the  reported  case  s." 
Earl,  J.,  in  Hermann  v.  Merchant's 
Ins.  Co.,ai  N.  Y.  188;  37  Am.  Rep.48S. 

».  Moore r.PhoeniiF.Ins. Co., e^N. 
H.  140;  10  Am.  St  Rep.  384;  Dohlan- 
trv  I--  Blue  Mounds  F.,  etc.,  Ins.  Co., 
83  WU.  181. 

«.  In  AmeHcan  Ins.  Co.  -v.  Padfield, 
78  III.  167;  5  Bennett  F.  Ins.  Cas.  764, 
the  court  said :  "  The  evidence  in* 
contestablj  shows  that  no  person  was 
residing  In  this  house,  or  had  been  (or 
about  two  months  prior  to,  or  al  the 
time  of,  the  fire.  The  tenant  in  posses- 
■ion  at  the  time  the  insumnce  was 
effected,  testified  that  he  had  removed 
Trom  the  house  that  length  of  time  be- 
fore, and  notified  the  assured  of  the 
fact,  who  requested  him  to  lease  it  to 
some  one  else,  but  afterward  counter- 
manded the  directions,  and  it  had  re- 
mained unoccupied  until  it  was  burnt. 
He  says  he  did  not  consider  that  he 
had  auTthing  more  to  do  with  the 
house;  that  he  was  not  occupjing  it  or 
pajinj;  rent  for  it;  he  onlj  had  the  key 
to  deliver  to  Anderson  when  he  came 
back  from  Missouri;  that  there  was  a 
table,  a  crib,  end  a  straw  lick  in  it,  in 
tiie  house  when  it  burnt.  A  number  of 
persons  testified  that  the  house  was 
vscant  We  think  there  cannot  be  the 
slightest  room  to  doubt  that  the  house 
WIS  vacant  and  unoccupied  when  the 
Bre  occurred,  and  had  been  for  two 
months  pre vjotulj.   A  fair  and  reason- 


able construction  of  the  language  *TB- 
cant  and  unoccupied.'  is,  that  it  should 
be  without  an  occupant — without  anj 
person  living  in  it.  This  Is  the  popu- 
lar meaning  of  the  language,  as 
appears  from  the  evidence.  Several 
witnesses,  knowing  that  no  one  was 
residing  in  it,  testified  that  it  was  va- 
cant; and  so  would  the  great  majority, 

i,  say  the  same  thing. 

io(  used  in  a  technical, 
hut  in  a  popular  sense.  If  the  house 
had  been  situated  when  insured  as  it 
WBB  when  it  was  burned,  and  the  as- 
sured had  answered  that  it  was  occu- 
pied by  a  tenant,  would  anyone  doubt 
that  such  representation  was  false  ^" 

E.  "  It  is  made  an  essential  condition 
of  the  contract  that  the  property 
should  not  be  exposed  to  the  perils  of 
an  unoccupied  tenement  without  the 
fact  being  communicated  to  the  insurer 
and  the  consent  of  the  company  ob- 
tained and  Indorsed  by  an  entry  on  the 
policy.  This  is  a  just  and  reasonable 
precaution  against  an  increased  risk 
without  an  increased  premium,  and  a 
BubstanUal  and  important  element  of 
the  contract.  The  danger  lo  unoccu- 
pied buildings  is  certainly  greater  in 
the  absence  of  anyone  to  protect  them, 
or  to  extinguish  the  fire  at  the  begrin- 
ning,  or  to  delect  and  punish  the  in- 
cendiary ;-  and  this  is  quite  manifest 
from  the  facts  of  the  present  case.  It 
may  be  that  the  attempt  would  not 
have  l>cen  made  if  a  vigilant  and  care- 
ful person  had  been  present,  interested 
in  the  preservation  of  his  own  property 
as  well,  or  il  made,  would  not  have 
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though  the  building  was  insured  as  a  schoolhouse,  but  was  after- 
wards fora  time  occupied  asa  dwelling,  and  then  left  untenanted.* 
The  phrase  "  vacated  .  .  .  and  unoccupied  "  was  held  to  ap- 
ply to  a  vessel  drawn  upon  the  shore  and  emptied  of  its  contents, 
but  occasionally  visited  by  workmen  who  came  to  make  repairs.* 
This  condition,  in  its  usual  form,  was  said  to  be  "  not  in  any  way 
or  manner  dependent  upon  the  diligence  of  the  assured  to  keep  the 
building  occupied,"'  and  when  coupled  with  a  clause  forbidding 
increase  of  risk  "  by  any  other  means  within  the  control  of  the 
assured,"  it  was  held  to  require  the  latter  to  show  that  he  could 
not  have  prevented  vacancy  * 

There  were,  of  course,  other  early  cases  in  which  the  insurers 
were  not  successful  in  escaping  liability  by  virtue  of  this  clause. 
Indeed,  probably  the  earliest  decision  directly  construing  it*  was 
one  in  which  the  provision  was  held  to  be  ineffectual,  though  non< 
tenancy  appears  to  have  been  conceded ;  but  this  was  founded 
upon  a  statute  of  Maine  providing  that  certain  stipulated  grounds 
of  forfeiture  should  not  apply  if  there  had  been  no  material  in- 
crease  of    the  risk.*     The  temporary  suspension  of  a  saw-mill^ 

been  Bucceraful.  And  If  this  was  not  been  the  intention  of  the  partiei  thej 
BO,  and  It  is  an  esaential  condition  of  would,  no  doubt,  have  so  written  the 
the  Insurance  that  If  the  premises  be-  condition.  And  the  reading  of  the  Ian- 
come  vacant,  the  coneent  of  the  com-  guage  repels  such  Inference.  The  Ian- 
pan^  must  be  obtained  in  the  manner  guage  requires  a  continuous  and  unin- 
H>ecified,  or  the  policy  become  void,  terrupted  occupancy,  at  least  of  the 
By  this  condition  the  ptainliffs  must  character  usual  to  houses  occupied  for 
abide,  and  the  consequences  of  their  schools.  It  may  be  and  probably  is 
neg;Iect  must  rest  upon  themselves,  true  that  there  being  no  person  In  the 
This  pToposltlon  seems  to  be  too  plain  building  of  nights  and  Saturdays  and 
tor  discussion."  Smith,  C.  J.,  in  Alston  Sundays  would  not  amount  to  a  breach 
V.  Old  North  State  Ins.  Co.,  So  N.  Car.  of  the  condition  and  avoid  the  policy, 
336;  8  Ins.  L.  J,  418.  CfDi/iire  the  fol-  as  such  is  the  manner  of  occupying 
lowing  language  in  Moore  v.  Phoenix  achoolhouses.  But  the  most  strained 
F.  Ins.  Co.,  64  N.  H,  140;  lo  Am.  St.  construction  cannot  go  tieyond  that,  so 
Rep.  3B4  :  "  It  does  not  alter  the  case  as  to  hold  that  it  need  not  be  occupied 
that  the  plaintiff  did  not  know  of  the  as  a  school  or  residence  for  several 
vacancy  and  non-occupancy  until  the  months.  To  so  hold  would  be  a  per- 
time  of  reoccupation.  Reasonable  care  version  of  the  language  the  parties 
required  that  he  should  have  known  of  have  employed  to  express  their  mean- 
the  tenant's  removal,   and   it  was   his  ing." 

duty  to  see  that  the  terms  of  the  con-  3.  Reid  v.  Lancaster  F.  Ins.   Co.,  90 

tract  were  carried  out."  N.Y.  383. 

1.  In  American  Ins.  Co.  V.  Foster,  93  9.   Niagara    F.  Ins.  Co.  v.   Drde,  19 

I"-  334;  34  Am.  Rep.  134;  9  Ins.  L.  J.  JU.  App.  70;  15  Ins.  L.  J.  874. 

36S,  the   court   said:  "It  is.   however,  4.  North    American    F.  Ins.  Co.  v. 

contended  that  as  the  building  was  In-  Zaenger,  63  111.  464;  g  Bennett  P.  Inf. 

sured  as   a  schoolhouse,  and  the  com-  Cas.  4:1. 

pany  knew  It  was   to   be   so  used,    it  S.  Cannell  v.  Phoenix   Ing.  Co.,   59 

may  be  inferred  that  it  was  Intended  Me.  583;  5  Bennett  F.  Ins.  Cas.  401. 

to  be  vacant  and  unoccupied  as  com-  S.  Maine  X^ws  iS6[,  cb.  34,  f)\  3,  4. 

mon  public    schoolhouses  usually  are  7,   Whitney  v.  Black  River  Ins.  Co., 

in   vacation;   that  all  know   that   the  72  N.Y.  117;  iS  Am.  Rep.  i  i6,where  the 

common  schoolhouses   of  the  country  court  said :  "  The  saw-mill  was  not  In- 

are  not  continuously  occupied,  and  it  tended  asa  domicile,  and  the  meaning 

must  be  inferred  that  occupancy  of  that  of  this  condition,  when  used  in  a  policy 

character  was  intended.     If  such  had  upon  a  dwelling  house,   may  be   quite 
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and  acotton  factory,*  the  latter  meanwhile  being  frequented  by  em- 
ployes and  watchmen,  has  been  held  not  to  avoid  the  policy  under 
this  clause.  Wherethepremiseswereprohibitedfrombecoming"va- 
cant  or  unoccupied  for  more  than  thirty  days,"  this  was  construed 
to  mean  continuous  non-tenancy,'  and  issuance  of  the  policy  by 
the  agent  with  fult  knowledge  that  it  was,  and  would  for  a  time 
remain,  unoccupied,  was  held  to  waive  the  provision.'  Finally, 
the  rule  was  announced  in  New  York*  that  the  words  "  vacant  " 
and  "unoccupied"  were  not  synonymous,  but  that  the  former 
was  much  the  stronger  term,  meaning  "  empty,"*  and  that  unless 

difTercDt  from   its  meaning   when  ap-  50  Iowa  561 ;   Woodruff  v.  Imperial  F, 

plied   to  a  »aw-mill.      The  condition  Ins.  Co.,  83  N.  Y.  133. 
against   Tacancy,    although    designed         4.  Herrman  v.  Merchants'  Ins,  Co., 

maiiiljr  lor  cases  where  the  building  In-  81  N.  Y,  184;  37  Am.  Rep.  48S;  Herr- 

Bured  is  used  as  a  habitation,  is,  how-  man  v.  Adriatic  F.  Ins.  Co.,  S5  N.  Y. 

ever,   found  in  the  policy,  and  effect  is  163 ;  39  Am.  Rep.  644.    Earl,  J.,  in  de- 

to  t>e  given  to  it.     But  it  is  to  be  con-  livering  the  opinion  of  the  court  in  the 

stnied    in    view  of   the  situation   and  former  case,  said :  "  We   should  have 

character  of  the  property  Insured,  and  had  a  different  question  for  consldera- 

the  contingencies  affecilDg  its  use,  to  tion  if  the  condition  had  l>een  that  the 

which  this  and  other  propertj  of  like  policy  should  become  Toid  if  the  house 

character,  similarly  situated,  is  subject,  should  become '  vacant  or  unoccupied,' 

The  description  in  the  policj   shows  or  simply  '  unoccupied.'   Here  we  have 

that  the  defendant  Itnew  that  the  mlil  the  two  words  joined  together, '  vacant 

was  operated  bj  water  power,   and   ai  and  unoccupied;'  and  what  do   they 

it  was  a  saw-mill,  the  insurer  must  be  mean  P    .     .     .     A  dwelling  house  la 

presumed  to    have    known  that   saw-  unoccupied  when  no  one  lives  therein, 

mills  are,  or  may  be,  used  as  well  for  but  is  not  then  necessarily  vacant.     A 

custom  work  as  for  sawing  the  logs  of  bouse  filled  with  furniture  throughout 

the  owner;  and  as  machinery  wai  used  cannot  be  said  to  be  'vacant,'  the  prl- 

for  the  operation  of  the  mill,  the   fact  mary  and  ordinary  meaning  of  which 

that  it  was  liable  to  break   down   and  is  'empty.'     To  avoid  the  policy,  the 

need   repairs,    must    also    have    been  premises  must  not  only  be  unoccupied 

within  the  contemplation  of  the  parties  but  also  vacant.  Force  should  be  given 

when  the  policy  was   issued.     The  in-  to  both  words.  This  la  not  a  casual  con- 

temiptions  of  the  business  and  the  dis-  tract  drawn  in  haste,  In  whlcfa  language 

continuance  of  the  active   use  of  the  has  been  carelessly  used;   but  it   Is  a 

•aw- mill,  by   reason  of  low  water,  di-  form  o{  contract  used  by  the  defendant 

mlnisbed   custom,  or  derangement   of  In  its  business,  probably  adopted  with 

tbe  machinery,  if  brid  to  be  a  violation  great  deliberation,  every  word  of  which, 

of  the  condition,  and  to  create  a  vacancy  as  we  may  suppose,  has  been  careluUj 

and   non-occupation   of   the    building  weighed.      It   was   not  intended  that 

within  the  true  meaning  of  the  condi-  mere  non-occupancy  should  avoid  the 

tion,  would  greatly  impair  the  value  of  policy  ;  if  it  had  been,  it  cannot  be  sup- 

the  contract  a*  a  contract  of  indemnity,  posed  that  tbe  word  'vacant'  would 

and  the  result  would  be,  that  the  con-  have  been  superadded."  See  also  Lim- 

tnict  would  be  deemed  forfeited  by  the  burgv.GermanF.  Ins.  Co.  |  Iowa,  1894), 

happening  of  events  which  might  rea-  57  N.  W.  Rep.  616;  13  Ina.  L.  J.  311. 

■onably    have    been  anticipated,    and  Contra,  Moore  v.  Phoenix  Ins.  Co.,  64 

which  were  among  the  common  inci-  N.  H.  140;  10  Am.  St.  Rep,  384;  Dohl- 

dents  qf  the  business  carried  on, on  the  antry  u.  Blue  Mounds  F.,  etc.,  Ina.  Co., 

Insured  premises.  83  wis.  181. 

1.  Brighton  Mfg.  Co.  o.  Reading  F.        B.  In  May  on  Insurance  (3d  ed.}.  J 

Ins.  Co.,  33  Fed.   Rep.  333;  American  349a,  It  is   said   that   vacant   means 

F.  Ins.  Co.   V.  Brighton  Cotton  MIg.  '■  empty  of  all  but  air."    This, however, 

Co.,  115  111.  131  ;  17  Ins.  L.J.  749.  is   somewhat  stronger  language  than 

t.  Hopklna  Mfg.Co.  v.  Aurora  F.  &  that   used  In  Herrman   v.  MerchanU' 

M.  Ins. Co.,  48  Mich.  148:37  Am.  Rep.  Ins.  Co.,  81  N.  Y,  184;  37  Am,   Rep. 

4SS.  4S8.  which  is  the  only  one  cited  in  sup- 

t.  Williams  V.  Niagara  F.  Ina.  Co.,  port  of  the  text  And  in  Dohlantry  v. 


)v  Google 


Tcnrth  steff* !    VA  CANCY  AND  NON-TENANCY.  ProhlMttd,  at*. 

a  building  was  both  untenanted  by  human  beings  and  devoid  of 
contents,  the  clause  would  not  apply.*  This  construction,  of 
course,  made  the  clause  less  effective  than  it  had  been  when  con- 
taining but  one  of  the  words  alone  (especially  less  so  than  the 
single  word  "  unoccupied  "),  and  led  to  a  disuse  of  the  copulative 
conjunction  "and"  in  framing  the  vacancy  clause. 

e.  "Vacant  or  Unoccupjed." — The  construction  given  by 
the  New  York  courts,  to  the  phrase  last  discussed,  made  it  neces- 
sary once  more  to  change  the  language  of  the  vacancy  clause. 
The  new  departure  consisted  merely  in  the  substitution  of  the 
disjunctive  for  the  copulative  conjunction,  and  though  this  phrase- 
ology has  been  in  use  for  a  comparatively  brief  period,  it  seems 
to  have  been  already  more  often  before  the  courts  than  any  sin- 
gle form  of  the  clause. 

(i)  When  tke  Clause  Is   Valid  and  EnforcibU.—'W\ieTc  the 

Blue  Mounds  F.,  etc.,  Ini.  Co.,  S3  Wii.  no  definite  intention  of  returning,  might 

tSi ,  the  court,  bj  Lyon,  J.,  iald :  "  We  not  be  regarded  as  vacant,  or  found  to 

■re  satisfied  that  the  term  '  vacant,'  as  be  so  by  a  jurj'.     It  is  sufficient  to  hold 

emptojed  in  the  policv  in  suit,  is  the  that    a    house    thoroughlj    furnished, 

equivalent  of  <  unoccupied,'     It  is  con-  from  which  the  owner  has  removed  for 

ceded  that  the  latter  term  signifies  only  a  season,  intending  to  return  again  and 

that  the  house  Is  uninhabited.     If  the  relume  possession,  Is  not,  In  any  proper 

construction  contended  for  bv  counsel  teuKc,  a  vacant  house." 
for  plaintiffs  was  to  prevail,  the  by-law        In  the  later  case  of  Heriman  v.  Adri- 

must  be  construed   to  mean  that,   al-  atic  F.  Ins.  Co.,  85  N.  Y.  16a  ;  39  Am. 

though  the  company  will  not  Insure  an  Rep.  644,  the  distinction   between   the 

unoccupied,   that    is,   an  uninhabited,  two   words    is    perhaps   more   clearly 

dwelling  house,  yet  if  an  insured  dwell,  shown.    FoIger,J.,  there  says  ;  "  There 

ing  house  becomes  and  remains  unoc-  are  doubtless  conditions  01  a  dwelling 

cupled  or  uninhabited  after  the  policy  house,   or   other  like   structure,  when 

is  issued,  no  matter  for  how  long  a  time,  either  word  applied  to  it,  or  both  word! 

still  the  policy  remains  valid,  unless  the  applied  to  it,  will  eipresg  a  like  state  of 

house   becomes   absolutely  vacant   for  it.     There   are,   liowever,   slates  of  It 

thirty  days — that  is  to  say,  unless,  in  the  when  that  will  not  be  the  case.     It  ii 

language  of   some   of  the  cases,  it   is  so  because  the  different  things  that  are 

empty  of  everything  but  air.     If  such  receptive  of  the  epithets  of  vacant  and 

is  the  meaning  of  the  by-law,  we  should  unoccupied  are  different  in  their  caps- 

not  expect  to  find  a  rule  against  insur-  bility  and  susceptibility  of  being  filled 

ing  unoccupied  dwelling  houses.     We  or  occupied.     Some  cannot  have  one  of 

think  the  construction  contended  for  those  terms  applicable  to  them,  without 

is  contrary   to    the  language  and  the  the  other  at  the  same  time  being  also 

Elain  intent  and  meaning  of  the  by-  applicable.     Some,  from  the  nature  of 

Lw."     See,  to  the  same  effect,  Moore  the  use  which  goes  with  the  occupation 

V.  Phoenix  F.  Ins.  Co.,  64  N.  H.  140;  oi  them,   may  not  be  vacant,  and  yet 

10  Am.  St.  Rep.  384.  they  will,  in  any  just  use  of  the  term 

1.  It  should   be  observed,  however,  as  applicable   to  them,  be  unoccupied, 

that,  although  the  language  used  in  the  A   dwelling  house   Is  chiefly  designed 

first  part  of  the  opinion  In  the  case  of  for   the  abode  of   mankind.     For   the 

Herrman  r.  Merchants' Ins.  Co.,  81  N.  comfort   of   the   dwellers  in   it,  many 

Y.  184;  37  Am.  Rep.  488,  would  seem  to  kinds  of  chattel  property  are  gathered 

justify  it,  still,  as  applied  to  the  facts  be-  in  it.     So  that,  in  the  use  of  it,  it  Is  a 

fore   the   court.   It  did   not   hold  that  place   of  deposit   of  things   inanimate 

actual  emptiness  was  necessary  before  and  a  place  of  resort  and  tarrying  of 

a  breach  of  the  clause  could  occur,  for  beings  animate.     With   those   animate 

the  opinion  proceeds :  ''  It  is  not  neces-  tar  away  from  it,  but  with  those  inani- 

aary  to  hold  that  a  house  with  a  few  mate  still  in  it,  [t  would  not  be  vacant, 

articles  of  furniture  in  It,  from  which  for  it  would  not  be  empty   and  void, 

the  owner  or  tenant  hat  removed,  with  And  as  a  possible  case,  with  all  inani- 
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premises  are  actually  unoccupied  in  violation  of  this  clause,  it  is, 
of  course,  immaterial  that  the  risk  was  not  thereby  increased.* 
Often,  however,  the  clause  is  followed  by  others  expressly  forbid- 
ding increase  of  risk  "  by  any  means,  whatever,  within  the  control 
of  the  assured ; "  but  this  latter  phrase  modifies  only  the  clauses 
immediately  preceding  it,  and  does  not  apply  to  the  words  "vacant 
or  unoccupied."*  If  the  building  is  in  that  condition,  whether  or 
not  it  became  so  by  means  without  the  assured's  control,  the 
policy  is  forfeited.  The  requisites  of  occupancy,  as  the  term  is 
used  in  this  phrase,  are  not  substantially  different  from  those 
above  noticed  in  discussing  that  form  of  the  prohibitory  clause 

mate  thinf;*  taken   out,  but  with  those  paued  upon  by  a  jur^,  the  evidence  to 

animate  still  remaining  in  II,  It  would  be  conBldercd,  and  the  relief  that  shall 

not  be  unoccupied,  for  it  would  still  be  thereupon  be  granted,  must  be  such  as 

used  for  shelter  and  repose.     And  it  is  sre   within   the   principles  applied  Id 

because,  in  our  experience  of    the  pur-  courts  of  eqult7.     One  of  those  princl- 

pose  and  u»e  of  ■  dwelling  house,  we  pies  is,  a  court  of  equity  will  never  en- 

have  come   to  associate  our  notion  of  force  either  a  penalty  or  a  forfeiture,  a 

the  occupation  of  ft  with  the  habitual  Stotj  Eq.  Jur.,  ^  1319;  1  Pom.  Eq.  Jur^ 

EESence  and  continued  abode  of  human  ff  459,  4.60.   And  so  it  must  follow  here 

Ings  within  It,  that  that  word  applied  that,  to  entitle  appellHnts  to  the  relief 

to  a  dwelling  always  raises  that  con-  they  claim,  thej  must  prove,  not  mere- 

ception  in   the  mind.     Sometimes,  in-  ly  Itiat  the  premises   were   vacant  or 

deed,  the  use  of  the  word  'vacant,'  as  unoccupied  at  or  before  the  time  the 

applied  to  a  dwelling,  carries  the  notion  fire  occurred  which  destroyed  the  in- 

that   there  is  no  dweller  therein ;  and  sured  property,  but  that  such  vacancy 

we  should  not  be  sure  always  to  get  or  or  unoccupancy  contributed,  In  som« 

convey  the  idea  of  an  emptv  house  by  degree,  to  the  causing  of  that  fire  or  the 

the  words  'vacant  dwelling   applied  to  prevention  of  Its  extinguishment;  for, 

it.     But  when  the  phrase  'vacant  or  un-  if  the  causation  and  the  control  of  the 

occupied'  is  applied  to  a  dwelling  house,  fire  were  unaffected  by  the  fact  of  va- 

plainly  there  is  a  purpose — an  attempt  cancy  or  unoccupancv,  to  allow  appcl- 

to  give  a  different  statement  of  the  con-  lants   to  avoid    liabifity,   and    recover 

dition  thereof;  by  the  first  word,  as  an  what  they  have  paid  on  account  of  the 

etnptjr  house,  by  the  second   word,  as  insurance,   by   a   foreclosure    of    this 

one  in  which   there  is   not   habitually  mortgage,  would.  In  effect,  be  to  en- 

the  presence  of  human  beings."  force  a  forfeiture — decree  a  recovery 

1.  Galveston    Ins.   Co.  i>.   Long,   51  on  a  mere  technical  legal   breach  of  a 

Tei.  89;   East  Texas   T.   Ins.   Co.  v.  contract     The  evidence  wholly   fails 

Kempncr    (T  e  x.    1S94),    3f     N.    W.  to  show  Chat  the  property  would  not 

Rep.  111.  have  been  destroyed  preclselv  aa  it  was. 

Perhaps,  however,  the  language  used  if  a  family  had   been   residing  in  the 

by   the   supreme  court  of  Illineit  In  house  at  the  time." 

Traders'  Ins.  Co.  v.  Race,   14a  III.  33S,  3.  DennUon  v.  Phoenix  Jna.  Co.,  53 

■oust  be  regarded  as  modifying  this  ap-  Iowa  457 ;  Moriarty  v.  Home  Ins.  Co., 

parcntly  axiomatic  statement,  at  least  53  Minn.  ,i;49-     In   the  case  last  cited 

so  far  as  it  applies  to  suits  Inequity.  Chief  Justice  Gilfillan,  delivering  the 

That   was  a  bill  to  foreclose  a  trust  opinion,  said ;  "  The  dwelling   having 

deed,  to  which,  and  the  debt  secured  become    vacant,   by  a  tenant   leaving 

thereby,    the   insurance   company  without    notice,    before  the    fire,  the 

cliinied  to  be  subrogated  by  virtue  of  court  below  charged  the  jury  thai,  II 

a  violation  of  the  clause  forbidding  the  it  twcame  vacant  by  means  not  within 

premises  to  "  become  vacant  or  unoc-  hiscontrol,  then  plaintlS  could  recover, 

cupled."      In   the   opinion   above   re-  It   raises   the   question  whether    the 

ferred  to,  which  was  on  rehearing,  the  words, '  by  any  means  whatever  within 

court  said:  "  Since  appellants  seek  re-  the  control  of^the  assured,' qualify   the 

lief  in  <(  court  of  equity  rather  than  In  words'orbecotnevacantorunoccupied.' 

«  court  ol  law,  where  appellee  would  be  It  requires  a  very  forced  and  unnatural 

milled  to  have  the  questions  of  fact  construction  to  give    the  words  that 
26 
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containing  only  the  descriptive  words  "unoccupied."*  These 
requisites  necessarily  vary,  however,  according  to  the  character  of 
the  structure  insured,*  for  the  same  degree  of  strictness  could 
hardly  be  exacted  in  the  case  of  buildings  not  designed  for  human 
tenancy  as  is  required  of  dwellings.  Since  the  latter  form  probably 
the  most  important  as  well  as  numerous  class  of  insured  buildings, 
it  will  be  proper  to  examine  first  the  tests  of  occupancy  as  applied 
to  them. 

"  For  a  dwelling  house  to  be  in  a  state  of  occupation,  there 
must  be  in  it  the  presence  of  human  beings  as  at  their  custo- 
mary place  of  abode,  not  absolutely  and  uninterruptedly  con* 
tinuous,  but  that  must  be  the  place  of  usual  return  and  habitual 
stoppage."'     It    is   not    sufficient,   therefore,   that     furniture,* 

eiFect- 

Ibe  purpose  of  determining  whether  he  usei  and  purposes  for  which  the  build- 
would  accept  it.  The  part  or  the  policT  ing  is  adapted ;  that  Ib,  as  to  whether  It 
quoted  gpecifies  several  cases  or  condl-  is  so  built  and  arranged  as  to  be  used 
tions,  each  following  a  disjunctive  to  as  a  dwelling  house,  or  a  store  building, 
show  that  it  is  a  condition  bj  Itself,  or  a  scboolhouse,  or  a  structure  fitted 
Thej  are  divided  Into  two  groups,  and  adapted  for  use  for  some  other 
each  followed  by  words  qualifying  each  purpose."  Klntie,  J.,  in  Limburg  %'. 
case  in  the  group.  In  the  first  group  German  F.  Ins.  Co.  (Iowa,  1894),  57  N., 
are  the  case  of  increase  of  risk  bv  the  W.  Rep.  6^6;  131ns.  L.  ].  331. 
manner  of  use  or  occupation,  and  the  "  The  occupancy  of  a  dwelling,  of  a 
case  of  becoming  vacantor  unoccupied,  mill,  of  a  barn,  is  each  essentiallj 
and  the  qualifying  words  applicable  to  different  in  its  scope  and  character, 
those  cases  are  "without  notice  to  or  and  the  construction  must  have  ref- 
consent  of  this  company  in  writing,"  erence  thereto."  Berkshire,  J.,  in  Con- 
those  words  completing  the  condition,  linenlal  Ins.  Co.  t.  Kyle,  114  Ind.  133 ; 
In  the  second  group  are  increase  of  risk  ig  Am.  St.  Rep.  77 ;  ig  Ins.  L.  ].  720. 
first,  by  the  erection  or  occupation  of  See  also  Sonneborn  r.  Manufacturers' 
neighboring  buildings ;  second,  by  any  Ins.  Co.,  44  N.  J.  L.  230;  43  Am.  Rep. 
means  whatever  within  the  control  of  365;  Kimball  v.  Monarch  Ins.  Co.,  70 
tbe  assured.  Then  follow  the  words  Iowa  513;  German  Ins.  Co.  t.  Davis 
qualifying  the  cases  In  this  group—  (Neb.  1894),  59  N.  W.  Rep.  698;  Frlti 
'  without  the  assent  of  this  company  in-  "  ■  -  "  "  -—  ■  ' 
dorsed  hereon.'  It  would  be  a  forced 
and  unnatural  reading  to  jump  the 
words  '  or  by  any  means  whatever,'  Am.  Rep.  644. 
etc.,  over  the  words  'without  notice,'  «.  Leftflttx  Fnmlttir*. — Barrrv.  Pres- 
etc,  following  the firstgroup,  andread  cott  Ins.  Co.,  35  Hun  (N.  Y.)  601; 
them  into  each  case  in  that  group,  and,  Corrigan  w.  Connecticut  F.  Ini.  Co., 
if  that  could  be  done,  in  order  to  make  122  Mass.  298.  In  both  these  cases  the 
sense  it  would  be  necessary  to  leave  owner  of  the  furniture  had  possession 
out  a  word.  Trr  it  thus :  '  Become  va-  of  the  key.  Bonenfant  -v.  American  F. 
cant  or  unoccupied,  or  by  any  means  Ins.  Co..  76  Mich.  6;3;  Fitzgerald  -o, 
whatever  within  the  control  of  the  as-  Connecticut  F.  Ins.  Co.,  64  Wis.  463. 
tured.'  Strikeout  the  word  >or'  before  See  also  (though  construing  a  different 
the  word 'by.' andthere  issomemean-  clause),  Cook  ?.'.  Continental  Ins.  Co., 
Ing,  but  leave  that  word  in.  and  there  70  Mo.  610;  35  Am.  Rep.  438;  9  Ins,  L. 
is  no  sense  to  the  words  following  it.  j.  887 ;  Sleeper  -a.  New  Hampshire  F. 
A  very  slight  change  in  the  phrase-  Ins.  Co.,  56  N.  H.  401 ;  j  Ins.  L.  J.  jjS  ; 
ology  of  conditions  of  this  character  Moore  v.  Phoenix  F.  Ins.  Co.,  64  N.  H. 
in  policies,  will  materially  change  the  140;  10  Am,  St.  Rep.  3S4. 
meaning."  In  the  following  cases,  however,  the 
1,  See  sufra,  this  title,  "If  Ike  tact  that  furniture  had  been  left  in 
Premises  Become  Unocctified."  the   building  seems  to  have  been  re- 


^rteu.  1094;,  51J  n.  w.  n.ep.  090;   r  n 
V.  Home  Ins.  Co.,  78  Mich.  565. 

B.  Folger,    C.    J.,    in    Herrman 
Adriatic  F.  Ins.   Co,  85  N.  Y.  163 ;  ; 
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tools,*  or  other  chattels  *  are  left  in  the  building,  or  that  it  is  occa. 
sionally  visited  and  inspected  by  some  one,*  or  is  used  temporarily 
as  a  place  of  abode,^  or  that  unsuccessful  efforts  are  made  to  procure 
an  occupant.*  Corresponding  tests  have  been  applied  to  structures 
other  than  dwellings.  A  store  building  is  "  unoccupied,"  within 
the  meaning  of  this  clause,  when  the  tenant  has  removed,  although 
he  has  left  a  counter  and  permitted  another  party  to  store  liquor 
there.*  So  a  structure  insured  as  a  "  morocco  factory  "  is  not 
"occupied  "  after  the  tenant  removes  and  business  therein  is  sus- 
pended, though  the  machinery  and  fixtures  remain  and  a  watch- 
man residing  next  door  is  in  charge,  and  a  key  is  in  the  posses- 
sion of  the  insured's  agent  who  visits  the  premises  frequently.' 

gsrded  as  a  ilrong  ctrcumBtance  to  es-  30  Am.  St.  Rep.  809;  19  Ins.  L.J,  T^p. 

lablUb  occupancj :  LiTcrpool,  etc.,  Ids.  4.  Fitigerftld  v.  Coanecticut  F.  Ini. 

Co.  V.  Buckstaff,  38  Neb.    146;   33  Ins.  Co.,  64  Wis.  463.     See  alto  (constni- 

L.  j.  648;  German -American   Ins.  Co.  iog   "unoccupied")    Ashworth   v. 

cBuckstafT,  38Neb.  135;   33   Ins.  L.J.  Builders' Mut.  F.  Ins.  Co.,113  Mut. 

641;  Pboenix    Inc.   Co.    v.  Tucker,   93  411;    17  Am.  Rep.  117;  5  Bennett  F. 

111.  64;  34  Am.  Rep.  106.  Ins.  Cat.  497. 

1.  LaATlns    TooU. — Continental   Ins.  6.  Trylnc  to  Proonn  TaiUUit. — Ridge 

Co.  I'.  Kyle,  124  Ind.  131;  19  Am.  St.  v.   Scottish    Commercial  Ins.   Co.,   9 

Rep.  77;   19  Ins.  L.  J.   730;    Feshe  v.  Lea  (Tenn.)  507  (five  dajs  non-occu- 

Council  Bluffs  Ins.  Co..,  74  Iowa  676.  pancjibutteDBnlBctually  procured  and 

Con/of-f  (contlruingadifferenlclause},  ready  to  move  In).     See  also  (constru- 

Keith  V.  QjiincyMut.  F.  Ini.  Co.,  10  Ing    another    clause)   McClure  v. 

Allen   (Mass.)  aiS;  s  Bennett  F.  Ins.  Watertown  F.  Ins.  Co.,  90  Pa.  St.  177; 

Cas.  ji ;  Ashworth  v.  Builders'  Mut.  35  Am  Rep.  656;  g  Ins.  L.  J.  504.     But 

F.  Ins.  Co.,  113  Mass.  433;  17  Am.  Rep.  comfart,  for  a  different  view,  the  earlj 

117;  .s  Bennett  F.  Ins.  Cas.  497.  case  or  Gamwell  v.   Merchants',   etc., 

S.  HlwsaUBiiMiii  SSiMiti.— In  Lltchf.  Ins.  Co.,  ii  Cush.   (Mass.)    167;   also 

North  British,  etc.,  Ins.  Co.,  136  Mass.  Kellej  v.   Home  Ins.  Co.,  5  Ins.  L.  J. 

491,  the  prospective  tenant  left  In  the  134;  x  Cent.  L.  J.  478. 

house  "  a  pail,  a  scrubbing  brush,  and  a  S.  Btore  Bnlldlni. —  In    Limburg  v. 

mop.  Intending  to  go  there  on  the  fa!-  German  F,  Ins.  Co.  (Iowa,  1&94),  57  N. 

lowing   Monday   and  clean   it."     The  W.  Rep.  636;  33  Ins.  L.  J.  331,  the  court 

court,  by  Morton,  C.  J.,  said :  "  There  said  :  ■'  Mere  use  of  a  store  building  as 

is    no    pretense   for    saying  that  this  a  place  in  which  a  few  articles  may  be 

shows  an  occupancy  by  Davis,  within  left,  no  buelness  being  carried  on  there- 

the   meaning   of  the  condition  of  the  in,  and  the  premises  not  being  so  used 

policy  above  cited,  the  object  of  which  as  to  in  any  wise  insure  for  them  the 

was  to  Insure  that  the  house  should  he  care,  watcfifulness,  and  protection  from 

under  the  care  and  supervision  of  some  danger  to  exposure  to  fire,  which  must 

one  in  the  actual  occupation  and  use  of  have    been   In    contemplatlou    of  the 

it     Ashworth  i>.  Builders'  Mut.  F.  Ins.  parties  to  the  contract,  in  view  of  the 

Co.,  113  Miss.  421;  17  Am.  Rep.  117."  adaptability  of  the  building  for  certain 

See  also  Farmers'  Ins.  Co.  v.  Wells,  43  uses  only,  cannot  be  deemed  an  occu- 

Obio  St  519;  Sexton  v.  Hawkeye  Ins.  pancy.  To  prevent  a  policy  from  being 

Co.,  69  Iowa  99;  Snyder  v.  Fireman's  avoided  for  vacancy  or  unoccupancy  In 

Fund  Ins.  Co..  78  Iowa  146;   Richards  such   a   case,  tbe   use   and  occupancy 

II.  Contlnentallns.  Co.,  83   MIch.joS;  must  be  of  such  a  character   as  ordi- 

Watertown  F,  Ins.  Co,  v.  Cherry.  84  narily  pertains  toabullding  adapted  for 

Va.  73 ;  Home  Ins.  Co.  v.  Scales  (Miss,  such    purposes.     A   mere    storage    of 

1894),  IS  So.  Rep.  13+  ;33  Ins.  L.  J.  712.  property  therein,  which  docs  not  in- 

S.  ViUtatlou  InnHBolent.—  Herrman  volve  the  care  and  watchfulness  which 

V.  Adriatic  F.  Ins.  Co.,  85  N.  Y.  162;  the  policy  holder  owes  to  the  Insurer, 

39  Am.  Rep.  644;   Fitzgerald  v.  Con-  will  notsufficetoconstituteoccupancy." 

necticut  F.  Ins.  Co., 64  Wis.  463;  Wei-  7.  Faotory.— Halpin  v.  Phoenix  Ins. 

dcrt  V.  State  Ins.  Co.,  19  Oregon  a6i ;  Co.,  ttS  N.  Y.  165,  reveriinff  43  Hun 
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{2)  When  the  Clause  Is  Not  Enforced — (t)  Twapofwy  AbMSM. — 
Notwithstanding  the  array  of  decisions  in  which  the  vaHdity  of 
this  clause,  forbidding  the  premises  to  be  "  vacant  or  unoccupied," 
has  been  sustained,  there  are  many  others  in  which  its  provisions 
have  not  been  so  applied  as  to  effect  a  forfeiture  of  the  insurance. 
For  the  most  part,  however,  these  authorities  fall  within  certain 
recognized  and  well  defined  exceptions  to  the  conceded  rule  that 
the  clause  itself  is  valid  and  enforcible.  Among  the  most  impor- 
tant of  these  exceptions  is  the  doctrine  that  the  mere  temporary 
absence  of  the  occupant,  animo  revertendi,  will  not  render  the 
premises  "vacant  or  unoccupied."  It  has  been  well  said  that  the 
insured  "is  not  to  become  a  prisoner  on  the  property,  .  ,  . 
nor  to  be  charged  with  laches  when,  in  the  pursuit  of  his  busi- 
ness, health  or  pleasure,  he  temporarily  leaves  the  property  which 
still  remains  his  home."  ^  Hence,  the  departure  of  an  occupant 
for  one  night,  during  which  the  house  was  burned,  is  not  fatal, 
though  he  was  only  sleeping  there  and  taking  his  meals  else- 
where.* So  the  absence  of  a  family  for  twelve  days  to  visit  a  sick 
relative,  is  not  a  vacation  of  their  dwelling,  especially  where  it  is 
left  in  charge  of  one  who  visits  it  daily."  And  it  was  held  in 
Illinois  that  the  clause  was  not  violated  where  the  occupants,  their 
effects  having  been  removed,  had  departed  from  the  premises,  all 
save  one  finally,  and  that  one  visited  them  again  only  for  the 

{N.  Y.)65s;4N.Y.St.Rep.867.  The  question.     If  this  be  so,  then  the  party 

opiniona  £17  the  two  courts  should  be  insured,  If  the   only  occupant  of  the 

read  together  tor  the  entire  facts.  premises,   could   not   put  his  foot  off 

1.  Springfieid  F.,  etc.,  Ins.  Co.  t.  such  premises  without  leaving  his 
McLimans,  28  Neb.  850.  In  this  case  it  buildings  in  an  uninsured  condition, 
is  further  said  ;  "A  party,  by  effecting  Such  an  interpretation  of  Ihe  clause  is 
insurance  upon  his  dwelling,  does  not  quite  unreasonable.  A  dwelling  house 
thereby  impliedly  agree  that  he  will  re-  does  not  become  vacant  or  unoccupied, 
main  on  guard  to  watch  for  the  possible  in  the  usual  acceptation  of  such  terms, 
outbreak  of  a  fire.  He  insures  his  prop-  when  a  tenant  leaves  It,  in  the  ordinary 
ertv  as  a  precaution  against  possible  course  of  things,  for  a  few  hours.  A 
loss.  If  he  is  indebted,  his  duty  to  his  furnished  abode  would  not  be  called  * 
creditors  requires  this;  and  if  not  in  vacant  or  unoccupied  house  on  account 
debt,  his  duty  to  his  family  may  induce  o(  a  temporary  absence  of  the  tenant 
him  to  procure  the  insurance.  .  .  .  When  there  is  a  cessation  to  use  it  as  n 
The  necessity  of  most  persons  for  tern-  dwelling,  then  it  is  properly  styled  a 
porary  absences,  on  business  or  family  vacant  house.  It  is,  in  the  utmost  de- 
convenience,  is  known  to  everyone,  and  gree,improl)able  that  it  was  the  under- 
must  have  been  In  the  contemplation  standing  of  these  contracting  parties 
of  the  Insurer  when  the  policj  was  is-  that  this  property  was  to  lose  Its  insur- 
sued."  Compare  O'Brien  v.  Comroer-  ance  the  moment  and  as  often  as  the 
cial  F.  Ins,  Co.,  38  N.  Y.  Super,  Ct  occupantlett  itto  visit  aneighbor  or  to 
517  (construing  the  phrase  "  vacant  and  attend  to  business."  See  also  Shackle- 
unoccupied  ") ;  Canada  Landed  Credit  ton  v.  Sun  Fire  Office,  SS  Mich.  i88. 
Co.  V.  Canada  Agricultural  Ins.  Co.,  >.  Stupetski  ti.  Transatlantic  F.  Ins. 
17  Grant's  Ch.  (Ont.)  418.  Co.,  43  Mich.  373;  38  Am.  Rep.  195. 

1.  In  Lnselle  v.  Hoboken  F.  Ins.  Co.,  See  also  (confirming  the  above)    Hill 

43  N.  J.  L.  468,  Beasley,  C.  J.  in  deli v-  t..  Ohio  Ins.  Co.  (Mich.  1S94),  58  N. 

ering  the  opinion  of  the  court,   said:  W.   Rep.  31:9;  13  Ins.  L.  J.  559;  Mc- 

"  It  was  insisted  that  t^'-     " a_    r.  ..t._  ^_    i-, .o_-v 

vithin  the  meaning  of 
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purpose  of  surrendering  possession  to  a  lessee,  and  was  absent 
when  the  loss  occurred.* 

(b)  Tmuot  laaldant  to  Um  rorpoM  tar  TUah  th*  Boildlnc  Ii  UmI — ( i )  Teme- 
MKUT  Houses — Another  important  qualification  affecting  the  en- 
forcibility  of  this  clause,  is  the  doctrine  that  it  does  not  apply 
where  non-tenancy  occurs  only  in  the  usual  course  of,  and  incidental 
to,  the  business  to  which  the  insured  structure  is  devoted.  Thus, 
in  the  case  of  a  tenement  house,  it  seems,  by  the  great  weight' 
of  authority,  that  no  breach  of  the  condition  accrues  merely  on 
account  of  a  vacancy  incident  to  a  change  of  tenants,*  In  the 
language  of  a~ recent  opinion :  "  It  may  fairly  be  presumed,  noth- 
ing appearing  to  the  contrary,  that  the  parties  to  the  contract  of  in- 
surance contemplated  that  the  tenant  was  liable  to  leave  the 
premises,  and  that  more  or  less  time  might  elapse  before  the 
owner  could  procure  another  tenant  to  occupy  them,  and  hence, 
that  the  parties  did  not  understand  that  the  house  should  be  con- 
sidered vacant,  and  the  policy  forfeited,  or  suspended,  according 
to  its  terms,  immediately  upon  the  tenant's  leaving  it."*  This 
statement  is  prefaced  by  language  restricting  its  language  to 
buildings  expressly  described  as  tenement  houses,'  and  not  to 
dwellings  occupied  by  the  insured,  yet  thesame  rule  has  been  ap- 
plied to  structures  of  which  this  was  not  true.*  And  although  in 
its  inception  this  doctrine  was  doubtless  intended  to  obtain  only 

1.  Phoenix  Ins.  Co.  v.  Tucker,  91  Bennett  F.  Ins.  Cat.  388  ;  HotcbkisB  v. 

\\Ufn\  34  Am.  Rep.  106.     But  one  bu-  Phoenix  Ina.  Co.,  76  Wis.  369;  Traders' 

Ihoritj  is  cited  in  discussing  this  branch  Ine.  Co.  v.  Race  (111.  189a),  39  N.   E. 

ot  the  case,  and  JuiticeB  Walker  and  Rep.  8^6;  21   Ins.  L.  ].  363;  Phocolz 

Scholfield    dissent,    sajlng:  "  We  do  Ins.  Co.  v.  Tucker,  91  111.  64;  34  Am. 

not  agree   either  in  the  reasoning  or  Rep.  106;  American  Cent.  Ins.  Co,  v. 

conclusion  of  this  opinion.     Unlets  the  Clarej,   jS   III.   App.   191;;    Eddj   ti. 


as   written — and  where  It   Is   thus  af-  Co.,  51  Iowa  457  {recognxting  but  not 

(ected,  the  remedy  is  in  equitj."    The  afflyi»gi)\e  doctrine) ;  Liverpool,  etc, 

view  of  the  majoritj  of  the  court  ra»j  Ins.  Co.  v.  Buckstafl,  38  Neb.  146 ;  13 

perhaps  be  harmonized  with  other  ad-  Ins.  L.  J.  64S  ;  German- American  Ins. 

judications,  however,   od   the  ground  C  o.  v.  BuckstalT,  38  Neb.  135 ;  33  Ins. 

that  the  vacancj  which  certainly  did  L..  J.  641 ;  Kelley  v.  Home  Ins.  Co.,  5 

exist,  was  one  incidental  to  the  change  Ins  L.  T.134;   3  Cent.  L.  I.478;  Roe 

of  tenants.     See  also  Traders'  Ins.  cfo.  v.  Dwelling  House  Ins.  Co.,  149  Pa.  St. 

V.  Race  (III.  1893),  39  N.  E.  Rep,  S46;  94  (where,  however,  the  precise  lan- 

31  In*.  L.  J,  363,  affrming  31  III.  App.  guagc  of  the  clause  does  not  appear). 

615;  LiTcrpool,  etc.,  Ins.  Co.  f.  Buck-  Cemfare   Atlantic   Ins.   Co.   f,  Man- 

stalT,  38  Neb.    146;  33  Ins.   L.  ].  648;  ning,  3  Colo.    334;   7   Ins.    L,,   J.   157 

German- AmericBn   Ins.  Co.   v.  Buck-  (where  this  seems  to  have  been  one  of 

staff,  38  Neb.  135;  33  Ins.  L..  ].  641.  the  points  decided,  though  there  Is  al- 

~.  See,   however,  to    the    contrary,  mostnodiscussionotit  in  the  opinion); 


..App.  481. 
).  Otiange  of  TanuiliHotaTaeuM?. — 

Gates  -p.  Madison  Coun^  Mut.  Ins.    i_^ , 

COnS  N.  Y.  469;  55  Am.  Dec.  360;  3  •.  Phoenix  Ins.  Co.  v. Tucker, 9a  III. 
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where  a  prospective  tenant  was  actually  preparing  to  move  in,*  it 
has  been  extended  farther  in  some  decisions  and  held  to  apply 
where  there  had  been  a  prolonged  vacancy,  and  the  insured  was 
doing  no  more  than  "  endeavoring  to  obtain  a  tenant,"^  and  even 
where  no  steps  whatever  appear  to  have  been  taken  towards 
re-occupancy.' 

(a)  Other  Buildings. — The  general  doctrine,  that  temporary,  in- 
cidental vacancy  is  not  fatal,  applies  also  to  other  buildings  than 
tenements.  A  policy  which  describes  the  subject  of  insurance  as 
occupied  for  the  purposes  of  a  "saddlery  and  printing  office,"  is 
not  avoided  by  vacancy  for  "only  such  time  as  was  reasonably 
necessary  for  the  outgoing  tenant  to  remove  his  goods,  and  the 
incoming  tenant  to  place  his  in  the  building."*  It  has  been  held 
that  a  shingle  mill  does  not  "become  vacant  or  unoccupied"  or 
"  cease  to  be  operated,"  by  a  suspension  for  six  weeks  for  want  of 
running  material.'  And  the  New  York  supreme  court  has  re- 
cently decided  that  the  provision  of  the  clause  did  not  apply  to  a 
church  building,  owned  and  insured  by  a  priest  as  his  individual 
property,  and  near  which  he  resided,  though  no  religious  services 
had  been  held  there  for  more  than  a  year.*     What  appears  to  be 

64 ;  34  Am.  Rep.  106 ;  Traders'  Ina.  Co,  from  day  to  daj.    This  clause  cannot 

V.  Race  (lit.  1892),  39 N.  E.  Rep.  S461  21  mean  that  «  stoppage  of  thte  kind  for  a 

Ins.  L.  J,  363.  day,  or  even  a  week,  for  want   of  run- 

1.  See  the  earlier  cases  ctted  in   note  nlng  material,  an  event  quite  likelj'  to 

3  on  preceding  page.  occur   once  or    more    In  any   seatan, 

1.  Kelley  v.  Home  Ins.  Co.,  5  Ins.  L.  would  be  considered  'ceasing  to  oper- 

J.  134;  3   Cent.   L.  J.    478,  where  the  ate.'    The   policy   speak*  of  premises 

premlseahad  t>eenunoccupied  forthlrty-  becoming  vacant  or  unoccupied   'or,   If 

three  days.     Can^nrf  Gamwetl  i>.  Mer-  a  mill  or  manufactory,  it  shall  cease  to 

chants',  elc,  Mut.  F.  Jns.  Co.,  11  Cush.  be  operated.'    This  must   mean  some- 

(Mass.)    167,   construing   a   dlfTerenf  thing  more  than  a  temporary  suspen- 

clause.     See,  contra,  Rtdge  v.  Scottish  sion.     It  must  mean  a  closing  with  the 

Commercial   Ins.   Co.,  9  Lea   (Tenn.)  Intention  of  ceasing  operation,   not  a 

?Vl\   McClure  v.   Watertown   F.  Ins.  shutting  down  for  a  few  days  or  weeks, 

lo.,  90  Pa.  St  377;  35  Am.  Rep.  656;  because  of  the  happening  of  events  in- 

9  Ins.  L.  J.  J04;  the  clauses  construed  cldent  to  the  conducting   of  a   mill   In 

in  the  latter  case  also  beinE  different.  that  locality  and  which  might  be   rea- 

5.  Liverpool,  etc.,  Ins.  Co.  v.  Buck-  sonably  expected,  such  as  the  want  of 
staff,  38  Neb.  146;  23  Ins,  L,  J,  648;  logs  because  of  low  water,  which 
German -American  Ins.  Co.  v.  Buck-  caused  the  suspension  in  this  case." 
staff,  38  Neb.  135;  231ns.  L.  J.  641.  See,  to  the  same  effect  (but  construing 

4.  Store     BtUMlag.— East   Texas    P.  "vacant   or   unoccupied").  Whitney  v. 

Ins.  Co.  r.  Kempner  (Tei.  Civ.  App.  Black  River  Ins.  Co.,   71   N.   Y.   117; 

1894),  35  8,  W.  Rep.  999 ;  13  Ins.  L.  J.  28  Am.  Rep.  1 16 ;  Brighton  Mfg.  Co.  v. 

549.  Reading  P.  Ins.  Co.,  33  Fed.  Rep.  233 ; 

6.  HlUi  ana  FactorlN.— In  City  Flan-  American  F.  Ins.  Co.  n.  Brighton  Cot- 
ing,  elc,  Mill  Co.  v.  Merchants',  etc.,  ton  Mfg.  Co.,  125  III.  131;  17  Ins.  L.  J. 
Mul.  F.  Ins.  Co,  71  Mich.  654,  the  749;  Lebanon  \Iut.  Ins.  Co.  v.  Leath- 
court  said  :  "Thestoppage  of  the  ers  (Pa.  1887),  8  Atl.Rep.4J4,constru- 
mlll  was  occasioned  soletr  by  the  want  ing  "vacated."  But  compart  Halpln  «. 
of  logs  to  manufacture.  The  logs  were  Phoenix  Ins.  Co.,  1 18  N.  Y.  165,  revers- 
expected  daily,  and  their  not  being  re-  »'»^  43  Hun  (N.  Y.)  655. 

ceived  wa<  not  the  fault  of  plaintiff.    It  S.     In  Caraher  t.  Royal  Ins.  Co.,  63 

was    a     mere    temporary    suspension,  Hun  (N.  Y.)  82,  the  court  said  :  "The 

which,  in  the  first  place,  was   supposed  referee   found,  as  matter  of  fact,  that 

wouldonly  last  a  few  daya,and  after  that  the  building  did  not  become  vacant 
80 
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an  extreme  application  of  the  principle  was  made  by  the  Michigan 
court  where  a  bam,  insured  upon  oral  application,  was  used  at 
the  time  only  for  the  storage  of  tools  and  produce,  and  this  use 
was  known  to  the  company  s  agent ;  but  even  these  contents  had 
been  removed  before  the  fire,  yet  the  building  was  held  not  tq  be 
vacant  or  unoccupied.* 

(e)  Thhsj  PraptfstMT  to  OeoaiktloB. — Closely  allied  to  the  qualifica- 
tion last  above  discussed,  is  another  in  pursuance  of  which  the 
courts  have  generally  *  held  that  no  forfeiture  occurs  where  the 
premises  are  being  actually  prepared  for  some  definite  occupant. 
Thus  a  policy  on  a  dwelling  in  process  of  construction  is  not 
avoided  because  the  structure  is  burned  before  being  tenanted.* 
And  a  building  designated  and  insured  as  a  store  is  not  "  vacant 
or  unoccupied  "  while  being  placed  in  proper  condition  for  a  new 
tenant.*  So,  generally,  a  building  is  sufBciently  occupied,  within 
the  meaning  of  this  clause,  if  it  is  being  fitted  for  human  habita- 
tion,' 

(d)  rutikl  iM-Traas^. — Still  another  form  of  non-occupancy, 
which  the  courts  generally  hold  to  be  excusable,  is  that  which  is 
partial  as  regards  either  space  or  time.     The  question  in  respect 

or   unoccnpled.      Mr.   Caraher,  from 
the  t:         ■  -.         .   .. 

I< 

time  another  pastor  was  appointed  for  Idea  that  the  religiouB  corpoiatlot 

the  congregation,  and   it  worshipped  Bociety  th«t  had  previously  owned  and 

at  another  place.     No  relteioua  service  occupied  were  expected  to  continue  to 

waa  held  in  the  chuTCb  after  October,  occupy   for   an   indefinite   period.      A 

1888.    There   is   evidence  tending-   to  condition  of  this  kind  is  to  be  construed 

show  that  Mr.   Caraher  quit  holding  in  Tiewofthesituatlon  and  characterof 

■ervices  on  account  of  ili  heaith,  and  the  property  insured,  and   in  view  of 

that  this  disability  continued  until  after  contingencies  as  to  its  use  within  the 

the  fire;  that  during  all  the  time  serv-  reasonable  contemplation  of  the 

ice  was  not  held,  and  down  10  the  fire,  parties." 

the  church  was  in  the  care  of  the  sei-  1.  Friti    v.    Home    In  a.  Co.,  78 

ton,  who  had  been  such    for  several  Mich.  565. 

years,  and  that   he  took  substantially  S.  But  see  Ridge   v.  Scottish  Com- 

tbe  same  care  of  it  that  he  did  when  mercial  Ins.  Co.,  9  Lea  (Tenn.)  507; 

s  held.      Mr.  Caraher  con-  Craig  *.  Springfield  F.  &  M.  Ins.  Co, 

fh*     tJTnn     fn     pf.DijH*    in    tViA       'i  a    "Mr,      A*..,      <S* 


tinned   alt   the   time  to  reside  In  the     34  Mo.  App.  4S1. 

dwe]IInginthesameyard,>ndwitbinfif-         8.  German   Ina.   Co.   v.   Penrod,  35 
n  feet  of  the  church ;  and  he  testifies     Neb.  373.     It  does  not  appear  from  the 


that  he  went  frequently  into  the  church;  opinion  just  what  was  the   language  of 

that  the  ornaments  and  vestments  used  the  vacancy  clause   here,  but  from  the 

in  the  service  of  the  church  remained  date  and  from  what  is   known  of  the 

there  down  to  the  fire,  and  that  at  the  policy   issued  by  the   defendant  com- 

lime  of  the  fire,  there  was  everything  pany,  the  words  were  probably   "  »a- 

Id   the  church  necessary  for   services,  cant  or  unoccupied.'' 

It  appears  that  some  months  before  the  4.  Rockford  Ins.  Co.  v.  Wright,  39 

Gre  the  gas-meter  was  taken  out  of  the  III.  App.  i;7^. 

church  by  the  gas  companr.    Theques-  e.  Shackleton  i>.  Sun  Fire  Office,  55 

tion  seeBis  to  be  whether,  within  the  Mich.  288 ;  Eddy  v.  Hawkeye  Ins,  Co., 

contemplation    of   the   contract,   the  70  Iowa47i;  59 Am.  Rep.414;  Traders' 

building  became  unoccupied  in  Octo-  Ins.  Co.  v.   Race  (111.   i8qi},  39  N.  B. 

ber,  iSS,   by   reason  of  the  cessation  Rep.  846:  11  Ins.  L.  J,  363,  affirming 

therein  of  church  services.    There  was  31  111.  App.  635 ;  Kelley  v.  Home  Ins, 
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Fourth  ittKt:    VACANCY  AND  NON-TENANCY.  WbiHUi,  tt». 

to  space  has  often  arisen  in  construing  blanket  policies  covering 
either  an  apartment  building  or  more  than  one  structure,  and  the 
decided  weight  of  authority  is  to  the  effect  that  the  vacancy  of 
one  of  the  parts,'  or  one  of  such  insured  buildings,*  would  not 
effect  a  forfeiture  of  the  policy.  It  was  held,  however,  where  six- 
teen houses  were  insured  in  one  policy,  that  the  non-occupancy  of 
eight  avoided  the  insurance  as  to  them,"  and  there  are  decisions 
to  the  effect  that  blanket  insurance  upon  a  house  and  outbuildings 
may  be  forfeited  by  vacating  the  latter*     It  is  likewise  true  that 

Co.,S  InB.  L.  J.    134;  1  Cent.  L,  J.  478.  occupied, '1 

InthecBselaat  cited,  however,  the  chief  was  meant    _ 

"preparation"  seems  to  have  been  ef-  house  which  was   Insured   should  be- 

forte  to  obtain  a  new  tenant.  come  and  remain  vacant,  in  violation 

1.  TaoutcyotPart  Hot  FataL — Biran  of  the  condition,  that   then  the   whole 

V.  Peabod^   Ins.  Co.,  8   W.  V».  605;  insurance  on  the  siitecn  houses  should 

Burlington  Ins,  Co-  *.  Brockwajr,  138  be  forfeited ;  or  that  if  all  the  houses, 

III.  644.  on  the  other  hand,  except  one,  should 

In  Brjan  v.  Peabody  Ins.  Co,  8  W.  become  and  remain  unoccupied,  in  vlo- 
Va.  605,  the  poll c J  covered  "a  two-  lation  of  the  policy,  then  the  policy 
story  frame  building  standing  on  leased  was  not  to  be  forfeited;  the  circuit 
ground."  The  court  held  that  the  va-  court,  by  its  action  In  instructing  the 
cancy  of  the  second  story  did  not  avoid  jury  and  refusing  to  set  aside  the  ver- 
the  policy,  and  said  that  the  provision  diet,  held  thelatter,  because,  ss  we  have 
forbidding  the  building  to  tie  vacant  or  already  stated,  eight  of  the  said  tene- 
unoccupied  "  must  be  construed  to  ments  were  so  vacant,  eight  occupied. 
mean  and  apply  to  the  whole  or  entire  But  we  think  neither  of  these  propo- 
premises  as  to  its  becoming  vacant  or  aitions  is  a  reasonable  construction  of 
unoccupied,  and  not  merely  to  a  part  the  policy.  These  houses  were  sepa- 
thereof.  Had  the  company  intended  rate  and  distinct,  with  tanei  running  be- 
otherwise,  it  is  reasonable  to  suppose  tween,  that  is,  the  eight  double  houses. 
It  would  have  so  declared.  It  would  They  are  not  Insured  as  one  house,  but 
not  have  contented  itself  with  the  gen-  as  sixteen  different  houses,  which  they 
eral  and  comprehensive  expression  might  have  been,  end  stitl  contiguous, 
'  above  mentioned  premises,'  but  would  and  a  separate  value  is  placed  on  each, 
have  manifested  its  meaning  and  inten-  for  what  purpose  ?  Obviously  to  dis- 
tion  in  common  and  plain  language,  tribute  the  insurance  among  them, 
such  as  'above  mentioned  premises  or  The  case  cited  by  the  plaintiff  in  error 
any  part  thereof.' "  of  Merrill  «.  Agricultural  Ins.  Co.  (73 

9.  Vaoatmc  One  of  Sarcral  BlUMlnff.  M.  Y.  464 ;  39  Am.  Rep.  184),  is  verr 

— McQueeny  v.  Phoenix   Ins.  Co.,  53  much   in   point,   and  the   reasoning  fa 

Ark.  as7;  30  Am,  St.  Rep.  179  (con-  satisfactory.     Chief  Justice  Folger,  in 

taining  a  full  review  of  the  authorities);  that  case,  said :  'It  Is  plain,  from   the 

Hartford  F.  Ins.  Co.  v.  Walsh,  54  III.  fact  of   a   separate    valuation   having 

1641  5  Bennett  F.  Ins.  Cas.  318;  Worley  been  put  bv  the  parties  upon  Uie  dl^ 

V.  State  Ina.Co.(Iowa,  1894),  5gN,  W.  ferent  subjects  of   the  insurance,  that 

Rep.  16;  Kimball  v.  Monarch  Ins.  Co.,  they  looked  upon  them  as  distinct  mat- 

70  Iowa  513;  Garver  v.  Hawkeye   Ins.  ters  of  contract.    The  effect  of  the  sep- 

Co.,  6g  Iowa  aoa;  Harrington  v   Fitch-  arate  valua^n  was  to  make  them  so.  " 

burg  Mut  F.  Ins.  Co.,  114  Mass.  136;  7  4.  Hartahorne   v.   Agricultural    Ins. 

L.J.61S.   Most  of  these,  however,  Co.,  50  N.  J.  L.  427;  18  Ins. L.  I.  56; 

. ....__,. .___^ „,_,. i^orwlch  Union  F.  Ins,  Co„ 


,e  other  phrases  than  "  vacant  or  Biitiop  v 

unoccupied."  14  Can.  L,  Times  (Nova  Scotia)  311. 

a.  In  Connecticut  F.  Ins.  Co.  v.  Til-  Both  of  these  cases  construe  "  unoccu- 

ley,  88  Va-  1034;  11  Ins.  L.  J.  S58,  the  pied."      In  the  former  case,  the  cban- 

court  reasons  as  follows  :  "In  this  case  cellor    tays,  in  delivering  tha  opinion 

the  insurance  was  on  sixteen  tenement  of  the  court  :  "  By  the  literal  reading 

houses  at  $187.50  a  piece,  af^regatlng  of  the  condition  which  is  relied  upon 

t3,ooo  on  the  whole.    The  policy  pro-  as  a  defense  to  the  plaintiff's  suit,  it  Is 

vlides  that  'If  the  premises  become  un-  apparent  that  it  applies  to  all  the  Bub- 
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Airtbatap:    VACANCY  AND  NON-TENANCY.  -rr^yAx^**. 

occupancy  need  not,  as  regards  time,  be  entire.  Partial  occu< 
pancy,  such  as  the  use  of  the  building  for  sleeping  purposes  only, 
has  often  been  held  sufficient.' 

(•)   irmlT*. — The  vacancy  clause,  like   other   provisions  of   the 
insurance  contract,  may,  of  course,  be  waived,  and  various  are 
the   acts  of   omission  and  commissions  from   which  that  result 
wi\V  follow.     The  most  common  ground  for  implying  a  waiver  is 
tbe  fact  that  the  insurer  has  notice  that  the  subject  of  insurance 
does  not  conform  to  the  requirements  of   the  clause.     The  issu- 
ance of  a  policy  to  insure  a  building  known  by  both  parties  to 
^  unoccupied,  has  been  construed  as  a  waiver  of  any  breach 
at  tbc  time,*  especially  where  there  is  another  provision  contra- 
dieting  that    against    non-occupancy,*  or  where  there   was   no- 
)««i  of  the  iDiurance,  and  brings  them     Co.  r.  Race  (111.   i8g3],  29  N.  E.  Rep, 


»ll"ithin  its  force  and  effect;  and  from     846,  affrming  31  III.  App.  635  ,   

the  nature  or  the  contract,  whether  It  Ins.  Co.  I'.  Wood,  47   Kan.  521,     But 
be  divliiblc  or  not,  we  are  constrained  see,  con/ra,  Hartshome  v.  Agricultural 
to  infet  that  the  existence  of  the  con-  Ins.  Co.,  50  N.  J.  L.427;  18  Ina.L.  J,  56. 
ditlon  hid  a  potent  influence  in  secur-  I.  Iniiijrliit  Taoaiit  Bnlldtaci. — Com- 
ing the  assumption  of  the  entire  risk;  merdal  Ins.  Co.  v.  Spankneble,  53   III. 
Tor  It  ii  a  matter  or  common  knowl-  53 ;  4  Am.  Rep.  583 ;  Devina  v.   Home 
edge  that  a  farm,  with  its  dwelling  and  Ins.  Co.,  3a  Wis.  471 ;   Alkan   v.   New 
outbuildings,  constitutes  a  single  estab-  Hampshire    Jna.    Co.,    53    Wis.    143  - 
Mment,  generally  remote  from  other  Aurora.  F.,  etc.,  Ins.  Co.  v.  Kranich,  36- 
habitations,  and  that  the  protection  of  Mich.  389;  Short  v.  Home  Ins.  Co.,  90 
the  whole  must,  in  s  great  measure,  de-  N.  Y.  16;  43   Am.    Rep.   138.     In   the* 
pcnd  upon  the  occupants  of  the  build-  case  last  cited  the  court  sajs:  "  It   was. 
ing.    Almost    without  exception,   the  a  question   of   tact  for  the  jury  to   de- 
outbuildings  of  a  farm  are  clustered  terminc,  whether  the  defendant's  agent 
about  a  place  of  al>ode,  and   for  that  knew  the  condition  of  the  premises,  or 
reaion  are  deemed  to  be  more  secure  regarded    it    as    of   any   consequence 
than  the  occasional  outljing  barn   or  whether  the  premises  were  occupied  or 
crib,  which,   because   of  its  isolation,  otticrwise,    and    made    the   Insurance, 
becomes  the  bane  of  its  apprehensive  without  any  reference  whatever  .to  the 
owner.    It  seems  to  l>e  impossible  not  subject   of  occupation.     If  he   did  so, 
toasaume,  in  this  case,  that  the  pros-  then  the  condition  as  to  the  future  va- 
iinlty  of  the  outbuildings  to  the  dwell-  cancj  or  non-occupation  was  nugatorr 
ing  Influenced  the  insurer  to  enter  into  and  may  l>e   regarded  as  waivnl.    A 
the  contract  or  contracts  under  the  pro-  cantrsry   rule    would    be    imputlnr  a 
tection  of  the   condition    here   ques-  fraudulent.intent  to  the  defendant  when 
tioned.     It   is  natural  and  reasonable  the  policv  was  delivered,  not  to  give  • 
that  it  should  be  held  to  have  intended  valid  and  binding  policy,  although   re- 
that  the  continuance  of  the  insurance,  celving  pay   for  such  a   one,   and  al- 
upon  all  the  subjects   thereof,  was  to  though  plaintiff  should  labor  under  the 
depend   upon   the   occupation   of    the  impression  that  he  had  one.     Such   an 
dwelling.     I  fail  to  perceive  anything,  imputation  can  only  be   avoided  upon 
either  in  the  language  of  the  condition  the  theory  that  this  condition  was  over- 
or  in  its  reasonable  application,  that  looked,   and   the   defendant  forgot   or 
should  lead  to  the  determination  that  neglected   to   express   the   fact   in  the 
compliance  with  its  terms  was  not  req-  policy,  or  that  It  waived  the   condition 
ulslte  to  the  validity  of  the   policy  as  or   held   itself  estopped  from  setting  it 
to  each  item  of  property  insured."  up.     (See  VanSchoick  -v.   Niagara   F. 
1.  UMpluf  aaOoontikncr.— Hartford  Ins.  Co.,  68  N.  Y.  434;    Woodruff  u. 
P.  Ins.  Co.  V.   Smith.  3   Colo.  43a;  7  Imperial  F.  Ins.  Co.,  83  N.  Y.  140.)" 
Ids.  L.  J.  140;  Laselle  v.  Hoboken  F.  S.  In  Alkan  v.  New  Hampshire  Ins. 
Ins.  Co., 43  N.  ].  L.  468!  Johnson  v,  Co.,  53  Wis.  136,  the  court  observes: 
New  York  Bowery  F.  Ins.  Co.,  39  Hun  "  The  policy  contains  a  printed  stlpula- 
(N.  Y.J  410;  Stensgaard  v.  National  tion  or  condition  that  It  shall  be  void  if 
F.  Ids.  Co.,  36  Minn.  iSi ;  Traders'  Ins.  the  premises   shall  become   vacant  of 
a  C.  of  L.— 3                              38 
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VACANT  LANDS— VACA  TION. 

application,'  or  in  the  case  of  structures  other  than  dwellings, 
where  the  use  continued  the  same  as  when  first  insured.*  There 
are,  however,  many  modifications  of  this  doctrine.  It  has  been 
held  not  to  apply  where,  though  the  building  was  vacant  when 
insured,  it  remained  so  in  spite  of  promised  occupancy.'  Knowl- 
edge of  non-occupancy  is  not  to  be  imputed  to  the  insurer  from 
the  mere  fact  of  issuing  a  policy  on  a  building  in  that  condition,* 
nor  is  a  waiver  of  the  clause  effected  by  knowledge  alone  of  the 
subsequent  vacancy  of  a  building  occupied  when  insured,*  nor  by 
a  demand  for  proofs  of  loss  after  obtaining  such  knowledge,*  nor 
by  an  offer  to  compromise.*^  An  agent's  construction  of  the  va- 
cancy clause  has  been  held  to  bind  the  company,  though  preju- 
dicial to  it.' 

TACAVT  LAHSS.— See  note  9. 

VACATION — (Sec  also  Judge,  vol.  12,  p.  14:  Term,  vol.  25,  p. 
949). — The  term  "vacation  "  is  applied  to  that  period  of  time 
between  the  end  of  one  term  and  the  beginning  of  another,  and 

unoccupied.    The  premiieB  were  unoc-  4.  Eneland  v,   Weatchester   P.  In*. 

cupied  when  the  policy  Issued,  and  dur-  Co.,  8i  wii.  583 ;  Boyd  v.  VanderUlt 

Ing  much  of   the  term  for  which  thej'  Ins.  CoJ,  90  Tenn.  ais  ;  30  Int.    L. 

were  Insured,  and  also  at  the  time  they  J.  651. 

were  burned.     But,  under  the  circum-  6.   Home  Ing.  Co.  ti.  Scales  <Mfss. 

•tances  of  the  case,  we  do  not  think  th^  1894},  15  So.  Rep.  134  ;  y  Ina.  L.  L 

policy  was  thereby  rendered  void.  The  712 ;  Ins.  Co.  of  N.  A.  v.  Garland,   108 

Insured  property  consisted  ot  distillery  111.  lao ;  Comniercial  Union  Assur.  Co. 

buildings  and  machinery.  Presumably,  v.  Dunbar  (Tex.  Civ.  App.  1S94},  a6  S. 

the  property  was  available  for  no  other  W.  Rep.  618. 

use ;  yet  the  policy  prohibits  that  use  of  4.  Fitchpatrick  v.  Hawkeye  Ins.  Co., 

the  property,  and,  but  for  the  carpen-  <t  Iowa  335 ;  Boyd  v.  Vanderbilt  Ina. 

ter'a  risk  which  the  defendant  granted,  Co.,  90  Tenn.  iia;  jo  Ins.  L.  ].  65a. 

would  have  compelled  the  assured  to  let  T,  Richards  v.  Continental  Ins.  Co., 

his  property  stand  idle  or  forfeit  his  in-  83  Mich.  508;  11  Am.  St.  Rep.  6ti. 

eurance.    In  other  words,  It  would  have  B.  Steen  i>.  Niagara  F.  Ins.  Co.,  89 

compielled    him  to   leave  the  property  N.  Y.  316;  4]  Am.  Rep.  307.     But  ■««, 

practlcallv  unoccupied  during  the  life  contra,  Roget«  v.  Phenix  Ins.  Co.,  I3i 

of  the  policy.     With  such  a  provision  Ind.  570. 

in  the  policy.  It  seems  to  us  that  the  •.  VMaat  LMiOa.  —  The   word  "  va- 

company  cannot  be  beard  to  allege  a  cant,"   vrhen  applied   to  lands,  means 


forfeiture  of  the   contract  because  the  those  which  have  not  been  appropriated 

premises  were  unoccupied."  by  indlTiduats.      So  held  where  lands 

1.  See  cases  cited  in  last  notebut  one,  conveyed  were  described   as  bounded 

tnfra,  particularly  Short  v.  Home  Ins.  by  "  vacant  lands  "  on  the  north  and 

Co.,  90  N.  Y.  16.  south.  Marshall  v.  Bompart,  18  Mo.  84. 

S.  Commercial   Ins.   Co.   v.   Spank-  Lands    recently   purchased    by   the 

neble,    51   III.   y  ;   4  Am.   Rep.   581 ;  state  from  a  corporation,  to  which  they 

Rockford  Ins.  Co.  v.  Wright,  39  111.  had   been   originally  granted  by  the 

App.  574;  Fritz  V.  Home  Ins.  Co.,  78  state,  are  not  "  vacant  lands,"  within 

inch.  565.     Comfarf  May  t-.  Buckeye  the  acts  for  granting  lands  ;  and  a  grant 

Mut.   Ins.   Co.,   15   Wis.   391 ;  3   Am.  taken  out  for  such  lands  vests  no  title 

Rep.  76.  in   the   grantee.      State  v.  Arledge,  3 

B.  Hotcbklss   T.   Home  Ins.  Co.,  t,%  Bailey  [S.  Car.)  401  ;  33  Am.  Dec.  143. 

Wis.  197  \  Royal  Ins.  Co.  v.  Lubelsky,  Lands  once  granted  by  the  state  to 

86  Ala.  530  ;  18   Ins.  L.  ].  868  ;  Con-  Individual  citizens,  do  not  become  "  va- 

necticut'F.  Ins.  Co.  v.  Tilley,  88  Va.  cant  lands  "  within  the  meaning  of  the 

1034;  11  Ins.  L.  J.  558.  statute,  where  the  state  subsequently 
84 
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during  which  the  court  is  closed  for  ordinary  business.  During 
vacation,  however,  certain  uigent  classes  of  business  may  be  trans> 
acted  by  a  judge  at  chambers.* 

acquire!  title  to  them  tnit  abtndont  the  of  a  term,  cannot  be  cilled  vacations, 

actual    nK   to   which  they   were   put.  and,   as  there   wai  a  present  exbting 

State  If.  Berers,  86  N.  Car,  588.  term  of  thesuperiorcourt,noauthorll7 

1.  aneh  Tins  aa  Uis  Oosrt  la  Hot  Ae-  ezlated  to   take    the   recognizance    In 

toallT  in  Saaalon. — I  n  Thompton  v.  Ben-  question." 

epe,   67    Iowa   80.   Seeven,   J.,   lald  :  And  so  In  State  v.  Derkuoi,  37  Mo. 

"There   cannot  be,  we  think,  a  fixed  App.  639,  the  court  conatrued  the  word 

and  definite  meaning  given  to  the  word  "vacation  "as  having  reference"  to  the 

■vacation.'    That  it  ordfnarilj-  means  vacation    between    courts — between  a 

ttte  time  between  terms  is  undoubtedlj  term   and  the   next  term    thereafter," 

true.      See    Bouv.   Law   Diet.      But  and   to  adjournments  for  more  than « 

wliether  this  meaning  should  be  given  day. 

to  the  word  in  any  particular  Instance,  Where  a  circuit   court   adjourned 

depends  upon  the  subject-matter  and  over  for  thirty-two  days,  It  was  held 

the   necessity  which  exists  that  some  that  the  period  Intervening,  In  which 

other  meaning  should   be  adopted,  the  court  did  not  sit  and  transact  busl' 

When  the  subject-matter  is  considered,  ness,  was  to  be  regarded  as  a  "vaca- 

as  well  as  the  usual  purposes  for  which  tlon,"  within  the  meaning  of  that  word 

an  injunction  Is  sought  as  a  protection  in  Illinois  Practice  Act,  section  66,  au- 

3;alnst  wrong  or  the  invasion  of  legal  tboiizlng  judgments  by  confession  in 

ght*.  we  think  the  word  'vacation,'  "vacation."     But  the  word  Is  not  to  be 

as  used  In  the  statute,  should  be  con-  understood  as  embracing  all  the  time 

strued  to  mean  such  time  as  the  court  the  court  Is  not  actually  In  session,  or 


is  not  actually  in  session."  And  in  as  embracing  adjournments  from  day 
this  case  the  word,  as  used  in  a  statute  to  day.  Conkllng  v.  Ridgely,  iii  111. 
authorizing  judges  to  grant  Injunctions  36;  54  Am. Rep,  304.  In  this  case  the 
in  "vacation,"  was  so  constiued.  See  court  said:  "No  doubt  an  application 
also  Injunctions,  vol,  10,  p.  1007.  of  the  strict  common-law  definition 
But  in  Brayman  v.  Whitcomb,  134  which  we  find  of  the  term  'vacation,' 
Mass.5i5,the  contraiywasbeld, where  to  wit,  ' a  vacation  is  all  the  time  be- 
a  statute  authorized  the  clerk  of  court  twecn  the  end  of  one  term  and  the  be- 
ta take  a  recognizance  In  vacation.  The  ginning  of  another'  (6  Jacobs'  Law 
court  said :  "In  the  statute,  the  word  Diet.  313),  would  make  the  time  of  the 
■vacation'  Is  used  in  contradistinction  entering  of  this  judgment  not  to  be  In 
to 'term  time; 'Indicating an  intention  vacation.  .  .  .  The  Inquiry  Is, 
to  use  it  in  ita  legal  sense.  The  Eng-  whether  we  must  adopt  this  as  the 
liah  legal  year  was  divided  into  four  meaning  of  the  word  '  vacation,'  In  the 
terms  of  different  lengths,  separated  construction  of  the  66th  section  of  the 
by  the  vacations,  which  were  the  sea-  Practice  Act,  authorizing  the  confes- 
•ons  of  the  court  festivals  or  fasts,  or  slon  of  judgments  in  vacation.  We 
were  deemed  necessary  on  account  of  think  that  under  this  act  the  term  '  vs- 
the  avocations  of  rural  business.  And  cation'  may  well  be  given  a  different 
in  this  country  courts  have  their  terms  meaning  from  what  it  had  at  common 
and  vacations.  Bronson  v.  Schulten,  law,  as  above  given.  Under  the  earlier 
104  U.  S.  415.  The  legal  definition  of  organization  of  courts  in  Mug-land, 
the  word  'vacation'  is  that  period  of  *  terms' of  the  courts  were  four  periods 
time  between  the  end  of  one  term  and  in  each  year.  They  commenced  on 
the  beginning  of  another.  Bouv.  Law  fixed  days,  and  had  a  fiied  time  of  tcr- 
Dict.  We  are  to  consider  the  legisla-  minatlon,  and  they  aggr^a ted  cinety- 
ture,  when  dealing  with  subjects  re-  one  days.  The  vacations  embraced  all 
lating;  to  courts  and  legal  process,  as  the  days  In  the  year  not  included  in 
speaking  technically,  unless  from  the 'terms.'  Any  such  a  period  of  re- 
the  statute  itself  it  appears  that  they  cess  of  a  court  of  more  than  a  month's 
made  use  of  words  in  a  more  popular  duration,  as  we  find  in  this  case,  was 
sense.  Merchants'  Bank  u.  Cook,  4  unknown  in  that  system.  .  .  .  We 
Pick.  (Mass.)  411.  The  intervals  of  would  not  be  understood  as  holding 
time  between  the  actual  sessions  of  that,  nnder  this  act,  vacation  means  all 
coart,  when  conducting  the  business  the  time  th«  court  U  not  In  actual 
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VADIUM  MORTUUM— VAGRANCY. 

TAStUlC  MOETUTTK— (See  also  MORTGAGES,  vol.  ig,  p.  725  ; 
Pledge  AND  Collateral  Security,  vol.  18,  p.  590). — Amort- 
gage  or  dead  pledge.  It  is  a  security  given  by  the  Dorrower  of 
a  Sum  of  money,  by  which  he  grants  to  the  lender  an  estate  in 
fee,  on  condition  that  if  the  money  be  not  repaid  at  the  time  ap- 
pointed, the  estate  so  put  in  pledge  shall  continue  to  the  lender 
as  dead,  or  gone  from  the  mortgagor.* 

VASnrX  Vnrtm  — (See  also  antichresis,  vol.  I,  p.  6io; 
Mortgages,  vol.  15,  p.  725). — A  species  of  security  by  which  the 
borrower  of  a  sum  of  money  made  over  his  estate  to  the  lender, 
until  he  had  received  that  sum  out  of  the  issues  and  profits  of  the 
land.  It  was  so  called  because  neither  the  money  nor  the  lands 
were  lost,  and  were  not  left  in  dead  pledge.  It  was  termed  a  liv- 
ing pledge,  for  the  profits  of  the  land  were  constantly  paying  off 
the  debt.*  The  ancient  vadium  vivum  differs  from  the  modem 
Welsh  mortgage  principally  in  this,  that  in  the  latter  the  issues 
and  profits  were  not  applied  to  the  discharge  of  the  principal,  but 
only  to  the  interest  upon  the  debt.'  One  form  of  Welsh  mort-  ■ 
gage,  however,  required  the  rents  and  profits  to  be  applied  to  the 
principal  as  well  as  the  interest.^ 

VAOABOHD— (See  also  Vagrancy,  vol.  28).     See  note  5. 

VAOBASCY. — (See  also  HOUSE  of  Refuge  and  Correction, 
vol.  9,  p.  784;  Poor  and  Poor  Laws,  vol.  18,  p.  y66.) 

I.  DeflnitUm,  36. 
II.  Statutes,  37. 

III.  Th«  OfTenae,  39, 

IV.  Procedure,  40.  4.  Evidenct,  43. 
I.   The  Cantflainl,  40. 

I.  ItePDnnov. — Vagrancy  is  the  state  or  condition  of  a  vagrant. 
The  terms  "vagrant,"  "vagabond,"  and  "tramp"  have  prac- 
tically the  same  signification  ;  that  is,  a  person,  who,  being  able 
to  work,  refuses  to  do  so,  but  lives  Idly,  or  roams  from  place  to 
place,  begging,  or  living  without  labor  or  visible  means  of  support.* 

tession,  or  that  It  embraces  the  time  of  B.  In  Johnson  v.  State,  38  Tci.  App. 
adjournment  from  daj  to  day;  but  we  V&z,  It  was  held,  where  a  statute  pro- 
are  clearly  of  opinion  that,  where  there  hibited  the  keeping  of  a  house  "as  a 
Is  the  adjournment  of  court  for  any  common  resort  for  prostitutes  or  va- 
Buch  period  of  time  as  is  found  In  the  grants,"  and  the  indictment  charged  the 
present  case,  the  true  construction  of  derendant  ^rith  keeping  a  house  "a*  a 
this  66th  section  of  the  Practice  Act  re-  common  resort  for  prostitutes  and  vag- 
quires  that  the  broader  definition  which  abonds,"  that  the  words  "vagrant "  and 
we  Und  of  the  term 'vacation' should  "vagabond"  were  not  equivalent  or 
be  adopted,  and  that  the  time  of  recess  convertible  terms,  and  that  the  court 
should  be  considered  as  in  vacation,  for  should    have   stricken  (    '    '*--    "-   ' 


the  purpose  of  admitting  the  taking  of  "vagabond"   from   the   indictment  a* 

judgments  by  confession."  surf^usage,  and  contined  the  proof  to 

1.  Bouv.  Law  Diet.  the  charge  that  the  house  was  kept  as 

9.  Bouv.  Law  Diet.  a  common  resort  for  prostitutes. 

S.  I  Jones  on  Mortg.  (4th  ed.),  j  3.  t.  1   Bouv.  Law  Diet.   777;   1  Abb, 

t.  Coote  on  MoHg.  308.      See  also  Law  Diet.  635 ;  Black  Law.  Diet. 

Angler  v.  Masterson,  6  Cal.  61;  Ran-  Such  a  person   Is  described   In   old 

kert  V.  Clow,  16  Tex.  9.  English  law  a("  one  who  wakes  on  the 
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tatu«.                                 VAGRANCY.  lutatM. 

n.  Stathtii. — Statutes  have  dealt  with  the  subject  of  vagrancy,' 
treating  it  as  a  misdemeanor,  and  conferring  jurisdiction  upon  jus- 
tices of  the  peace  and  police  magistrates,^  who  are  authorized  to 
convict  summarily  and  inflict  the  punishment  prescribed  by  law.' 
Proceedings  of  this  charact&r,  however,  being  in  derogation  of  the 

night   >nd   Bleep!   on   the  daj,  and  this  article.     See  also  JusTiCB  OP  thk 

haunt*   custotnable   tavema    and   ale-  Peace,  vol.  ta,  p.391. 

hoiues  and  routs  about,  and  no  man  In  fViscoasin,  where  tramps  are  li- 

wot    from   whence   they   come    nor  able  to  a  more  severe  puDl»hment  than 

whither  they  go,"    4  Bl.  Com.  169.  vagrants,  and  the  statute  provides  foi 

In  an  old  English  case  it  is  said  that  the  trial  of  the  former  bj  the  county, 

before  a   hawker,  peddler,  or  the  like,  circuit,  or  municipal  court*,  it  proceed- 

can  be  deemed  a  vagrant,  he   must  be  ings  have  been  commenced  against  a 

wanderlDg  abroad  and  out  of  his  own  person  as  a  vagrant,  before  a  justice  of 

parish.     Anonymous,  II  Mod.  3.  the    peace,    it    Is    in     hfs    discretion 

Tiampa.— The  />esiuyvaiira  act   of  whether  he  will  proceed  with  the  trial, 

April   30,    1879,  entitled  "  An  Act  to  or  bind  the  accused  over  to  answer  to 

Define  and  Punish  Tramps,"   doe*  not  the   court   having  jurisdiction   of   the 

repeal  the  act  of   May,  1S76,  entitled  greater  offence.    Johnson  f.  Waukesha 

"An  Act  to  PunUh  and  Define  Va-  County,  64  Wis.  aSi. 

grants."  Cumberland  County  v.  Boj'd,  Arreit  Witbont,  •  Vanant. — In   //- 

113  Pa.  St.  52.  liHoh,  to  justify  a  police  officer  in  ar- 

1.  In  I  Biah.  Crlm.  L.  (Sthed.),  4  J15,  resting  a  person  without  a  warrant, 
it  is  said:  "Men  may  ordinarily  dis-  for  the  violation  of  an  ordinance  de- 
pose of  their  time  as  they  will.  And  it  daring  all  persons  vagrants  who,  not 
is  not  clear  that  the  ancient  common  having  visible  means  to  maintain  them- 
law  of  England  took  notice  of  mere  selves,  are  found  without  employment, 
idleness  and  vagrancy  as  criminal;  In-  loitering  or  rambling  about,  or  staying 
deed,  one  case  lays  It  down  that  a  vag-  In  drinking  saloons,  etc.,  there  must  be 
rant,  as  such,  is  not  indictable.  But  we  made  to  appear  a  want  of  visible 
find,fromearly  times,statutesauthoriz-  means  of  support,  as  well  as  the  other 
Ing  summary  p  roc ee dings  against  facts.  Shantey  v.  Wells,  71  III.  78. 
idlers,  vagabonds,  and  rogues;  to  be  re-  S.  Pnniahmant. — The  modes  of  pun- 
garded,  perhaps,  by  us  as  regulations  Ishlng  vagrants  in  the  several  states 
concerning  paupers,  not,  therefore,  be-  diiTer  widely,  and  the  reader  is  referred 
longing  to  our  common  law.  Gener-  to  the  statutes  themselves, 
ally.  In  our  state,  vagrancy  has  been  A.  statute  which  punishes  vagrancy 
legislated  against  to  such  an  extent  as  by  fine  and  Imprisonment,  and  security 
to  leave  It  unimportant  what  is  the  an-  for  good  behavior,  is  repealed  by  one 
terior  or  common  law  on  the  subject."  which  provides  that,  upon  conviction, 

Where  there  is  no  statutory  defini-  the   court   may   fine   or   imprison,   or 
lion  of  vagrancy,  it  must  be  considered  both,  orsentencetheparty  to  the  work- 
as  such  vagabondage  as  fairly  comes  house.     State  -o.  Custer,  65  N.  Car. 
within   the   common-law   meaning  of  339. 
the  word.     Inrt  Jordan,  90  Mich.  3.  The  Nevi  Ydrk  Crim.  Code,  4  891, 

The  common  council  of  a  city  can-  providing  for  the  commitment  to  the 

not  enlarge  the  term  "  vagrancy,"  or  county  jail  of  those  vagrants  who  are 

include  in  it  anything  that  is  not  va-  improper   persons  to   be   sent   to   the 

grancy  under  the  statute.     Where  the  poorhouse,   does  not  repeal  by  impll- 

offense  Is  not  defined  by  statute,  it  can  cation  the  Laws  of  1846,  ch.  77,  I)  10, 

only  reach  sucb  cases  of  vagabondage  nor  other  statutes,  for  particular  coun- 

as  come  fairly  within  the  common-taw  ties,  to  confine  them  in  other  places. 

meaning  of  the  word,  which  was  pos-  People  f.  Baker,  10  Abb.  N.  Cas.  <N. 

sibly   designed   to   protect  the  public  Y.  Super.  Ct.)  aio. 

from  expense,  quite  as  much  as  from  dis-  A  justice  of  the  peace  of  the  city  or 

order,    Sarali  WBy'sCase,4iMIch.i99.  county  of  Philadelphia,  may  commit 

1.  Wolcott  V.  Bachman,  3  Wyoming  any  vagrant   to  jail  at  bard  labor  for 

Si;  People  1'.  Phillips,  Edm.  Sel.Cas.  one  month,  after  legal  conviction  be- 

I.  Y.)  386;  State  w.  Glenn,  54  Md.  fore  him.  Com.  r.  Holloway,  5  Binn, 

j73,  and  other  cases  cited  throughout  (Pa.)  516;  but  be  cannot  commit  him 
87 
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common  law,  must  be  strictly  confined  to  the  statute.*  The  stat- 
utes concerning  vagrancy,  coming  as  they  do  within  the  scope  of 
the  police  power  of  the  several  states,  are,  as  a  rule,  constitutional.* 

until  trial  and  conviction.  Com.  v,  federal  constitution.  Portlmnd  v.  Ban- 
Kehoe,  ii  Pa.  Co.  Ct.  Rep.  516.  gor,  65  Me.  no ;  ao  Am.  Rep.  681. 


AppML— One  convicted  of  a  first  Maiiactuieili  Slat.  i88t,i:h.  tSt,ii, 
offense  o{  vaeranc^  before  a  juitice,  which  authorize*  a  district  court  to 
under  the   idistiuifpi   Code,  1S93,   4     commit  a  child  to  the  custody  of  the 


■n  order,  made  under  the  lupplement  to  rier's  Petition,  103  III.  367;  43  Am. 
the  vagrant  act,  upon  the  defendant,  to  Rep.  10;  Roth  v  House  of  Refuge,  31 
B.  certain  «um  for   the   support  of    Md.  319;  Miliraukee  Industrial  ^hool 


judgment  Jones  v.  State,  70  Mlsi.  398.  finding  that   such  child  was,   through 

1.  In  People  -a.  Phillips,  1  Edm.  Sel.  the  neglect  of  its  parent  growing  up 

Cas.  {N.  Y.)  386,  it  was  «ald  thatpro-  without  education  and  in  circumstances 

ceedlngs  under  statutes  of  this  nature  exposing  It  to  lead   an  idle  and   disso- 

must  be  as  near  as  possible  according  lute  life,  Is  constitutional.    Famham  v. 

to  the  course  of  trials  before  juries  at  Pierce,   141    Mass.  303;  }\  Am.  Rep, 

common  law;  the  part j  accused  must  451.    See  also, as  totbevaltdltj' of  such 

t>e  summoned;  there  must  be  a  specific  statutes    under    a    state    constitution, 

charge  against  him;  and  he  must  have  Piescott  v.   State,  19  Ohio  St.    1S4;  3 

time  and  opportunitv  to  be  heard  in  his  Am,   Rep.    388;  Cincinnati  House   of 

defense.    Comfare  Wynehamer  i'.  Peo-  Refuge  v.  R7an,  37  Ohio  St.  197 ;  and 

pie,  13  N.  Y.  436.     And  see  People  «.  as   to  confining   In   industrial  schools 

Forbes,  4  Park.  Cr.  Rep.  (N.  Y.)  611.  children  found  begging  In   public  and 

Support  of  Fomllr  Under  New  J«ri«7  having    no     parental    care,    McLean 

-The  due  and  proper  effect  of  Countjf.  Humphrey,  104III. 378;  Fer- 

Pef  ■  '*■      ' 

Is' family  for  thespace  of  one  year,   Is  v.  MTlwaukee  County,  40  Wis.  318;  : 

not  to  absolve   him   from   alt   liability  Am.  Rep.  703. 

under  the  vagrant  act  to  maintain   his  In  lUinoia,  It  was  held  that  the  state 

wife  after  the  expiration  of  a  year  from  had  no  power  to  imprison  a  child  who 

the  date  of  the  first  order,  and  the  first  had  commlted  no  crime,  on  the  mere 

order  cannot  be  set  up  as  a  bar  to  sub-  allegation   that   he   was  "destitute   of 

sequent  proceedings.  Clifford  v.  Over-  proper  parental  care  and  is  growing 

seer  of  the  Poor,  37  N.J.  L.  15a.  up  in  mendicancy,  ignorance,  idleness, 

3.  Thus,  In  People  v.  Forbes,  4  Park,  and  vice."     People  v.  Turner,  55  111. 

Cr.  Rep.  (N.  Y.)  611  ;  11  Abb.  Pr.  (N.  i3o;8  Am.  Rep.  641;. 

V.    Supreme   Ct.)   51,  Sutherland,   J.,  The  firstsectlon  of  the  A'eiv  T'ar-A  act 

said:   "His  [the  vagrant's]  Individual  of    April   nth,   1853,  prescribing  and 

liberty  must  yield  to  the  public  neces-  authorizing  a  general  form  for  a  record 

sity  or  the  public  good;  but  nothing  of  conviction  In  case  of  vagrancy,  was 

but  public  necessity  or  the  public  good  not  unconstitutional.     Morris  v.  Peo- 

can  justiff  these  sUtutes  and  the  sum-  pie,  I  Park. Cr.  Rep.  (N.  Y.)  441.  Nor 

mary   conviction   without   a   jurj.    In  in  Louitiana  was  the  act  of   1855,  au- 

derogation  of  the  common  law  author-  thoriiing  recorders  of  the  city  of  New 

txed  b;  them.    They  are  constitutional,  Orleans  to  try  vagrants  without  a  jury, 

but  should  be  construed   strictly,  and  or  Indictment,  or  Information.   State  v. 

executed  carefully  in  favor  of  the  lib-  Noble,  ia  La.  Ann.  335. 

erty  of   the   citizen."     See   State   v.  InState v. Glenn, 54 lifd.573,theopin- 

Maxcy,  i  McMull.  (S.  Car.)  501.  ionof  Alvev,  J.,  IsafuU  and  instructive 

A  statute  which  declares  that  two  or  review  of  the  law  concerning  the  trial 
more  overseers  of  the  poor  of  any  town  and  commitment  of  vagrants.  Among 
or  cit^  may,  by  a  writing  under  their  other  points,  it  is  held  that  the  Mary- 
hands,  commit  to  the  work-bouse  *'  all  tand  Act  of  1878,  ch.  415,  f  10,  confer- 
persons  able  of  body  to  work,  and  not  ring  jurisdiction  upon  juatices  of  the 
having  estate  or  means  otherwise  to  peace  to  try,  convict,  and  commit  to  the 
maintain  themselves,  who  refuse  or  house  of  correction  vagrant  and  habit- 
neglect  so  to  do,  and  all  such  as  live  a  nally  disorderly  persons,  is  constitu- 
dlssolute,  vagrant  life     ..."     with-  tlonal. 

out  trial.  Is  unconstitutional,  as  vlolat-  Theordinanceof  thecityof  St.  Louis, 

Ing  the  fourteenth  amendment  of  the  in  regard  to  vagrancj',  is  not  unconaU- 
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TtoOb-M.                           VAGRANCY.  TlwOfcM. 

nL  The  OrniU. — Usually,  the  statutes  relating  to  vagrancy 

do  not  define  it  further  than  to  des^ate  the  acts  which,  under 
tiie  statute,  constitute  vagrancy.* 

tntianal;  but.  to  conrlct  under  It,  the  Rep.(N.Y.)6ii.  So,  *  minor,  *lthi>tigh 

Msocistion  with  the  penoDS  of  bad  re-  the  b«  a  lewd  woman,  cannot  be  con- 

pute   named   must  be  shown  to  have  victed  of  vagrancy  if  she  be  lupported 

been   for   the   purpose   of   promoting  by  her  parenta.     Taylor   v.  State,  59 

some  breach  of  the  law.     St.  Louii  v.  Ala.  19. 

Lee,  8  Mo.  App.  599.  But  evidence  that,  for  a  certain  period 

tartdimtarr     twrltiUla.  —  Miaiauri  prior  to  the  trial,  the  defendant  was  an 

Rev.     Stats.,    i    SS49,    authoriilng    a  idle  person   without  visible  means  ot 

vagrant,  though   not   accused  or  con-  support,  living  without  lawful  employ 

victed  c^'anj  crline,  to  be  hired  out  to  ment  in  a  house  of  ill-fatne,  and  doine 

the  highest  bidder  for  a  period  of  six  nothing  but  walking  on  the  street  with 

months,  hai  been   held   to  contravene  other  girls  from  such  house,  will  au- 

both  the  state  and  federal  con atitutioni,  thorlze  ■  conviction  of  vagrancy  under 

declaring  against  "slavery  or  tnvolun-  Massnrkmttts  Stat,  of  1866,  ch.  335,  ^ 

tary  servitude,  except  in  punUhment  of  i,  3;  Com.  v.  Carter,  108  Mau.  17. 

crime,   whereof  the   party   shall   have  A  licensed  cabman  loitering  about 

been   duly  convicted."    Thompson   v.  the  entrance  of  a  hotel  in  the  attempt 

Bunton   (M0.1S93),  33  S.  W.  Rep.  36t.  to  solicit  passengers,  is  not  a  loose,  idle, 

1.  For  example,  see  NeTu  Tork  Code  or  disorderly   person   or   vagrant,  ea- 

Civ.    Proc,  j    SS7;    Cali/oruia    Pen.  pecially  where  such  loitering  does  not 

Code,  {  647.  obstruct  or  incommode  the  passers  by, 

Where   the    statute  does  not   define  or  the  guests  of  the  hotel.     Smith  v. 

■Vagrancy,"  and   resort  must  be  had  to  Reg.,  C^  B.,  4  Mont  L.  R.  335. 

the  common -law  deRnition,  which  la  "a  Again,  the  mere  testimony  of  several 

person  who  goes  about  begging  and  re-  witnesses,  that  a  man  "  looked  as  if  he 

■using  to   work,"  a  charge  that  the  ac-  were  able  to  work  "  but  was  idle  and 

cused  slept  one  night  in  the  bam  of  the  had  no  property  to  live  on,  was  held 

complainant     and  for  the  eight   days  not  to  be  sufficient  to  support  ■  ver- 

preceding   went   about  from   place   to  diet  that  he  was  guiltv  of  vagrancy, 

place  without  any  visible  means  of  sup-  the   statute  making  ability  to  work  a 

port,  states  no  oRense.    There  must  be  necessary   fact  to   be   averred   and 

something  more    than    a   mere  going  proved.    Walters  v.  State,  31  Ga,  574. 

about  from  place  to  place  without   visi-  But  where  the  evidence  showed  that 

ble  means  of  support,  and  the  mere  fact  for  two  years  the  defendant  had  been 

of  sleeping  in  a  barn  one  night,  is   not  able  to  work,  but  had  not  worked,  and 

tnfScient  with  the  going  about  to  con-  that  he  had   no   property  to   support 

itilute   vagrancy.      /«    rr  Jordan,    90  him,  a   judgment  of  guilty   was   eu»- 

Hich.3.  talned.     Price  r.  State,  67  Ga.  733. 

In  Monck  V.  Hilton,  2  Ex.  Div.  268,  it  In  Hicks  v.  State,  76  Ga.  336,  the  ap- 

washeld  that  an  exhibition  of  "splritu-  pellant  had  been  indicted  for  vagrancy 

alistic    phenomena"    was    within     the  on  and  before  the   tst  day  of  March, 

statute  5   Geo.   IV,  ch.  83,  4  4,  making  The  evidence  against  him  consisted  of 

punishable,  as  a  "rogue  and  vagabond,"  the  testimony  of  two  witnesses  that  he 

persons  "using  any  subtle  craft,  nwans  was  a   licensed   preacher,  but  had  no 

or  device,  by   palmistry  or   otherwise,  church,   and   received   no   pay   except 

(o  deceive  and   impose  on  any  of   his  voluntarj'   contributions,  and   that  for 

majesty's  subjects."  two  months  and  a   half  they  did  not 

An  Incorrigible  son  who  disobeys  the  see  the  accused  work.  It  was  also 
lawful  commands  of  his  mother,  and  stated  that  he  had  lieen  of  good  stand- 
absents  himself  from  home  without  her  ing  in  the  Baptist  Church.  It  was  held 
consent,  cannot  be  deemed  a  vagrant,  that  this  was  insufficient  to  support  a 
Matter  of  Conroy,  54  How.  Pr.  (N.  Y.  conviction. 

Supreme  Ct.)  431.  Nor  is  a  common  When  it  was  shown  that  a  girl  under 
prostitute  a  vagrant  within  the  N^eiv  the  age  of  sixteen  was  found  improp- 
Tork  act  ot  Jan.  33,  1B33,  because  she  erly  exposed  and  neglected,  and  wan- 
ts an  idle  person  merely ;  to  be  such  derin?  in  a  park  without  proper  guard- 
she  must  have  no  lawful  means  of  sup-  ianshlp,  and  in  the  company  of  a  re- 
port.    People    V.   Forbes,  4  Park.  Cr.  puted  prostitute,  but  that  she  was  Dot 
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VA  GRANCY,  Th«  GompUat. 

IT.  PBOOIDras — 1.  The  Complaint. — The  complaint  of  vagrancy 
must  be  set  out  in  plain  intelligible  and  definite  terms,  as  to  the 
time  when  the  offense  was  committed,'  and  the  particular  acts 

de>tftut«  of  mean*  of  support,  having  mere  refusal  of  a  man  to  live  with  bU 

a  comfortable  home,  and  did  not  know  wife,  or  a  failure  to  support   her,  does 

the  reputed  character  of  her  companion,  not  constitute  vagrancj,  but  there  mutt 

■uch  facta  did  not  warrant  her  arreet,  be  something  more.  Boulo  v.  State,  49 

since  it  was  not  alleged  that  she  was  so  Ala.  13.     And  Bo  In   Dwyer   v.  Durer, 

exposed  or  neglected   b^   her  parents,  16  Mo.  App.  647,  it  was  held  that  the 

and  the  charge  that  she  was  wandering  vagrancj  of  a  husband  which  will  en- 

In  the  park  without  proper  guardian-  title  the  wife  to  a  divorce  is  failure  to 

ship,  did  not  bring  her  within  the  de-  support  his  whole  family  and   not  one 

scription  of  children  "  not  having  any  member  thereof. 

home  or  other  place  of  abode  or  prop-  The  provision  of  the  English  vagrant 

er  guardianship,"  as  these  words  are  act,  making  it  an  act  of  vagrancj  in   a 

usea  in  the  Nfw   Tork  Pen.  Code,  4  parent  to  desert  a  child,  applies  to  legit- 

391,  and  the  fact  that  she  was  found  In  Imate  and  not  to  illegitimate  children. 

the  cotnpaoT  of  a  reputed  prostitute  did  Reg.  -c.  Maude,  1  Dowl.  N.  S.  58 ;  1 1  L. 

not,  under  the  circumstances,  bring  her  J.  M.  C.  110. 

within  the  description  of  those  "  fre-  But  a  wife  who  has  been  deserted  bj 

quenting  or  licing  in  the  company  of  her  husband,  and  having  no  means  of 

reputed  thieves  or  prostitutes"  as  used  maintaining  her  children,  leaves   them, 

in  the  same  section.     People  ti.  House  so  that  they  become  chargeable  to  the 

of  the   Good   Shepherd,   44   Hun  (N.  parish,  cannot  be  convicted  under  the 

Y.)  516.  vagrancy  act.  Peters  *,  Cowie,  a  QiB. 

Where  it  was  shown  that  two  cbJl-  Div.  131  ;  36  L,  T.  N.  S.  loj, 
dren,  under  the  age  of  fourteen,  were  Promlia  to  Lsave  tlie  Olty. — Under  a 
found  at  a  late  hour  engaged  In  beg'  city  ordinance  of  St.  Louis,  a  man  was 
ging  underthe  pretext  of  peddling,  and  arrested  as  a  vagrant  and  confined  In 
were  in  the  company  of  prostitutes,  the  calaboose;  but  he  was  liberated  up- 
frequenting  concert  saloons,  dance  on  his  promise  to  leave  the  city  within 
bouses,  and  places  of  entertainment  a  stipulated  time,  which  promise  he  did 
where  spirituous  liquors  were  sold,  it  not  fulfill,  and  his  rearrestwas  ordered. 
t  necessary  to  show  that  they  It   was   held  that   the   breach   of    his 


-were  wandering  abroad  and  begging,  promise  did  not  constitute  legal  ground 
■8  It  would  have  been,  It  they  had  been  for  his  rearrest,  and  it  was  necessary  to 
arrested  under  the  provisions  of  f  8S7  show  that  he  was  guilty  of  the  violation 
of  the  New  Tori  Code  of  Grim.  Proc.,  of  the  city  ordinance,  or  that  tie  was  a 
which  provides  that  "any  child  be.  vagrant  within  the  purview  of  the  same, 
tween  the  ttg<s  of  five  and  fourteen,  State  v.  Roberts,  15  Mo.  18, 
having  insufflcient  bodily  health  and  1.  A  complaint,  under  the  ^aifuciv- 
mental  c  apa  c  i  ty  to  attend  public  t«//j  statute,  sets  forth  the  time  of  corn- 
schools,  found  wandering  in  the  streets  mltllng  the  offense  with  sufficient  pre- 
ofany  city  or  incorporated  village  a  cision,whicha11egesthatthedefendant, 
truant  without  lawful  occupation,  "on  the  29th  day  of  November,  In  the 
shall  tw  deemed  a  vagrant;"  but  the  year  of  our  Lord  1861,  on  divers  other 
complaint  being  made  under  %  291  of  days  and  times  between  that  day  and 
the  Penal  Code,  the  fact  that  they  were  the  29th  day  of  May,  in  the  year  of  our 
begging  or  receivins;  alms,  or  frequent-  Lord  1862,  at  said  Boston,  was  and  is 
Ing  the  company  of  prostitutes  or  re-  an  idle  and  disorderly  person,  and  at 
puted  thieves,  was  sufficient  to  make  said  Boston,  on  said  days  and  times,  has 
them  vagrants.  Matter  of  Moses,  13  neglected  ail  lawful  business  and  ha- 
Abb.  N.  Cas.  {N.  Y.  Supreme  Ct.)  189;  bltualiy  misspent  his  time  by  frequent- 
tie  How.  Pr.  (N.  Y.)  296.  Ing  houses  of  Ill-fame,  gaming  houses 

In  Com.  V.  McVeagy,  t  Ashm.  (Pa.)  and  tippling  shops."  Com.  v.  Sullivan, 

348,   it   was   held   that   where  a  child  5  Allen  (Mass.)  511. 

under  fourteen  years  of  age  is  adjudged  Again,  where  the  complaint  charged 

a   vagrant,  the  circumstances    of   the  that  the  defendant,  "on  the  ist  day  of 

case  ought  to  be  urgent,  unequivocal,  January,  1S86.  at  M.,  and  from  thence 

■nd  decisive.  continually  to   the  6th   day  of  June, 

DsMitlOB  Of   mra  or  TuiUr.— The  1S87,  was  an   idle  person,  etc.,"  it  was 
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VAGRANCY.  Th» 

done  or  omitted  which  are  alleged  to  constitute  the  offense.*  It 
is  sufficient,  of  course,  if  the  offense  be  charged  substantially  in  the 
language  of  the  statute  •  but  a  chaige  that  a  person  is  "  a  vagrant 
within  the  meaning  of  the  law  "  is  insufficient.* 

held  not  necessary  to  prove  that  the  time,  bj  frequenting  houaei  of  Ill-fame, 
defendant  was  guilty  of  the  charge  of    gaming  houses  and  tippling  shops,"  U 


Tigranc}'  on  the   ist  dar  of   lanuaty,  sufficient,  end   there  need  be 

iS&,  or  that  he  ira«  guflty  of  the  of-  ment  that  the  defendant  was  ui 

fente   contlnuallr    from   that   time   to  necesaltv  or   dutj  of  laboring 

June  th.    '-'      ""     ■    ■<--■■'•      .-,._._„_,., 

guilty  o 


June  the  6th,  1887,  but  that  if  he  were  porting  herself  or  following 

— *1ty  of  the  offense  during  some  sub-  tion  or  businesB.  Com.  v.  Brumi,  141 

itlal  portion  of  the  time  it  wat  suf-  Mara.  78;  or  that  she   refused  oppor- 

ficieot,  and  the  word  "continually  "was  tunitiei  to  work    which  were  offered 

nnnecessarj,  and  could  be  rejected  as  her.  Com.  v.  Dohertr,  137  Mass.  I45 ; 

■urplusage.     Com.  v.  Lord,  (47  Mass,  it  is'suflicient  if  she  did  not  seek  such 

399.    Compart  Com.  v.  Kerriuey,  14I  opportunities,  Com.  ir.Hart,  137  Masi. 

HaM.  no.  347>  1' 

L  Walton  V.  SUte,  11Tex.App.117.        >-  Brown  v.  State,  >  Lea  (Tenn.}  ij8; 

Compare  Hunt  t.State.g  Tex.  App.404.  Com.  v.  Brown,  141  Masi.  78.     And  tee 

Under  the  North  Carolina vxgnncy  Com.  v.  Doherty,  137  Mass.  345;  Com, 

act  of  1866,  the  Indictment  must  chatse  v.  Hart,    137  Mass.  347,  n.;  Grattan  v. 

apcclScatly  that  the  defendant  is  able  State,  71  Ala.  344;  Danner  v.  State,  54 

to  work  and  neglects  to  do  so,  and  in  Ala.  117;  7     '       "  "  "   "" 


inlawful   means,     ant  believes  that  the  defendant,  "  hav- 


e  is  charged  with  endeavoring  to 
support    htmself  by   unlawful   means, 

such  unlawful  means  must  be  described  ing  no  visible  means  of  support,  o 

in  the  indictment.     State  v.  Custer,  65  Ing  dependent  on  his  living,  lives  with- 

N.  Car.  339.  out   employment,"  is   sufficient  under 

Under    the    Georgia    code,    which  the   Alabama   Code,  }  4047,  and  It  Is 

recognizes   several   distinct  classes  of  unnecessary  to  aver  In  addition  that  he 

vagrants,  among  which  are  "  all  pro-  is  unable  to  work.    Traylor  i'.   State 

feasional  gamblers  living  In  idleness, "  (Ala.  1894),  14  So.  Rep.  634,  overruling 

if  the  writtenaccusation  falls  to  charge  Boulo  v.  State,  49  Ala.  13. 
the  defendant  with  being  a  vagrant  be-         Thus,  in  Ex  f.   McCarthy,  7a  Cal. 

cause  he  Is  a  professional  gambler  liv-  384,  the  complaint  set  out   that  A,  on 

ing  in  idleness,  it  is  error  to  allow  tes-  and  from  the  16th  day  of  April  to  the 

timony  showing  such  fact.     Allen  u.  36th  day  of  May,  18S7,  at  the  city   and 

State,  51  Ga,  364.  county  of  San  Francisco,  committed  a 

An  affidavit  charging  that  ''J.  C,  an  misdemeanor,  and,  during  said  period, 

able-bodied  male  person,  who  has  ar-  "willfutty  and  unlawfully  was,  has  been 

rived  at  years  of  diacretioq,  was  then  and   during  said    time    continued    to 

and   there   unlawfully  found  loitering  be,  and  still   is,   an   idle   and  dissolute 

and  Idling  in,  and  about,  the  saloon  of  person,  who  wanders  and  roams,  and 

F.,  and  the  saloon  of  W.,  which  said  naa,  during   said   time,   wandered  and 

saloons  were  then  and  there  tippling  roamed  about   the  streets  of  said  city 

houses,     ■    .     ■     without   being  there  and  county, atlate  and  unusual  hoursof 

engaged  in  some  useful  employment,"  the  night.     The  California  Pen.  Code. 

is  a  sufficient  charge  of  vagrancy,  in  a  4  647,  enumerates    in   several    groups 

prosecution  before  a  justice  under  the  certain  acts  which  shall   constitute   va- 

Indiana  act  of  1877  [Acts  1877  Spec,  grancy,  and  he    or  she  who  is  guilty 

Se«s„  p.   80).     State   v.   Cummins,  78  of  the  acta  thus  enumerated  In  any  one 

Ind.  3JI.  of  these  groups,  is  liable  to  the  penalty 

The  allegation  in  a  complaint,  that  of  the  statute.    The  complaint  charg- 

a  person  is  "  an  idle,  ungovernable  boy  ing  all  of  the  acts  epeclfied  in  any  one 

and  an  habitual  truant,    describes  no  of  these  groups,  as  in  this  case,  is  suf- 

oSense   under  any  statute.     Lewiston  ficient,  and  the  fact  that  it  states  in  ad- 

V.  Fairfield,  47  Me.  481.  dltion   some  of    the    acts    speciaed  in 

A   complaint   ttiat  a  person   is  "  an  other  and  independent  groups,  does  not 

idle  and  disorderly  person,  and  on  said  invalidate  it.  Compare  Peoples.  Frank, 

lays  and  times  has  neglected  all  law-  38  Cal.  508. 

ubuaineasandhabltually  misspent  her         >.  Walton  v.  State,  i3  Tex.  App.  117, 
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2.  The  CommitBWBt. — It  is  not  necessary  that  the  commitment 
should  state  all  the  particulars  necessary  to  make  out  the  offense. 
The  offense  is  being  a  vagrant,  and  it  is  sufficient  if  the  commit- 
ment states  that  the  person  was  charged  with  vagrancy,  and  con- 
victed  upon  competent  proof.*  But  if  it  does  assume  to  set  out 
all  the  particulars  upon  which  the  prisoner  was  convicted,  it  must 
state  such  facts  as  to  establish  a  clear  case  of  vagrancy.' 

1.  Graj'sCtM,  II  Abb.Pr.  (N.Y.Su-  Hon,  and,  therefore,  a  comroitment  on 

preme  CM  s6;  4  Park.  Cr.Rep.  (N.  Y.}  Buch  charge  was  illegal.     In  the  same 

6i6.    In  thjc  case  the  offence  of  which  case  it  was  held  that  another  magUtrate 

the  prisoner  was  convicted  was  stated  Is  not  authorized,  two  jears  after  the 

as  follows.  Til. :  "Who  stands  chained  first  commitment,  and  after  a  writ  of 

before  me  with  being  a   vagrant,   vii.,  iaSeas  corftu   issued,   to   commit   the 

an  idle  person,  who,  not  having  visible  child  for  a  different  offense  named  In 

means  to  support  him,  and  is  an  habitual  the  section,  because  such  first  commit- 

drunkard."    Thi«  was  lufGcient,   since  ment  was  defective,  unless  the  child  i* 

It  showed  that  the   prisoner  was  con-  brought  before  hin  and  a  new  examln- 

victed  of  beinK  *  vagrant.     See  Matter  ation  had  or  legal  evidence  taken  of 

of  Moses,  66  How.  Fr.  (N.  Y.  Supreme  what  occurred  at  the  former  examlna- 

Ct.]  296.  tlon.     Suchactlon  Ib  not  warranted  \>j 

"The  sole  Inquirjls, whether  the  jus-  the    provision    of    said    section     that 

tice  making  the  commitment  had  juris-  "whenever  any  commitment  of  iA  chfld 

diction  of  the  offense  recited  and  of  the  shall  be  adjudged  or  found  defective,  a 

partv  accused  ;  and  whether  the  judg-  new  commitment  maj'  be  made  or  di- 

ment  or  sentence  recited   In  the  com-  rected  bj  thecourt  ormagistrate.as  the 

mllment  be  such  a«   the  justice   was  welfare  of  the  child  may  require." 


d  proper  until  the 


authorized  by  law 
.      .     .    That  conviction 
sumed  to  be  lawful 

contrary  is  made  to  appear.      AIvey,J., 
in  State  v.  Glenn,  54  Md.  573. 
I.  Thug,  where  a  commftmt 
that  the  prisoner  was  convicted  of 
ing  a   vagrant,   in  this,  that  she   is  a 

it  was  held  that  such  commitment  was 
void,  and  the  prisoner  entitled  to  dis- 
charge, since  proof  that  she  was  a  com- 
mon prostitute  and  idle  person  was  not 
enough  to  sustain  a  charge  of  vagrancy, 
but  proof  that  she  was  without  any 
lawful  employment  whereby  to  main- 
tain herself  was  also  necessary.  Forbe's 
Case,   11  Abb.  Pr.  (N.  Y.  Su       "       " 


Baeord. — Prerequisite  to  com  mi  I  ment, 
a  record  of  the  proceeding  must.  In 
some  states,  be  made  up  by  the  magis- 
trate and  filed  in  the  office  of  the  county 
clerk,  and  trespass  will  He  against  • 
iftment  stated     magistrate  who  commits  without  doing 

so.     People   V.   Phillips,  i    Edm.    Sel. 

Gas.  [N.  Y.)  386.    And  see  People  v. 
Forbes,  4  Park.  Cr.  Rep.  (N.  Y.)  611. 

The  filing  of  such  record  may  now 
be  in  the  office  of  the  clerk  of  general 
sessions  under  Acts  1882,  ch.  no.  Mat- 
terof  Waters,  6f>  How.  Pr.  (N.  Y.  Su- 
preme Ct.)  173. 

But  a  failure  to  file  the  record  of  a 
conviction  of  vagrancy  will  not  entitle 
the  prisoner  to  his  dlBcharge,  because 
such  failure  is  amendable,  and  it  is  ex- 


this  title,   Wkat  Conslilutes.  ground     for    a    dischal 

In  People  i^.Mount  Magdalen  School  Dorfmann,  21  Abb.  N,  Cas.  (N.  Y.  Su- 

(Supreme  Ct.),  ^  N.  Y.  Supp.  737,  the  preme  Ct.)  396. 

action  arose  out  of  a  question  as  to  the         In  the  Matter  of  Moses,  13  Abb.  N. 

validitv  of  a  warrant  of  commitment  of  Cas.  (N.  Y.  Hupceme  Ct.)  196,  the  court 

a  child  on  a  charge  of  "  being  a  disor-  said:  "It  is  the  duty  of  the  magistrate 

derly  person."     The  Penal  Code,  ^  391,  to  observe  with  great  care  the  provi- 

originally  provided  for  the  arrest  of  a  sions  of  the   several  statutes   in  such 

child  coming  within  anr  of  thedescrip-  cases,  and  to  see  that  their  records  are 

tions  therein  mentioned,  "  Bsa  vagrant,  properly  made  and   the    certificate  of 

disorderly  or  destitute   child."   but  in  conviction    duly    filed,   and     that  their 

1SS6  by  amendment  these  words  were  warrants  of   commitments  are  in   due 

omitted.  Being  a  disorderly  child  is  not  form." 

one  of  the  catwes  enumerated  in  the  sec-        OanalnimneH.  —  Where  a   child   Is 
42 


)vGoo'^lc 


VAGUE. 

8.  HotiM  to  Parent  or  Guardian. — Where  a  child  is  to  be  coin> 
mitted  for  vagrancy  under  the  New  York  statute,  which,  in  one 

section,  includes  children,  under  certain  circumstances,  in  the  list 

of  those  who  arc  vagrants,  it  is  necessary,  in  order  to  ascertain 
whether  the  circumstances  are  usual  or  unusual,  to  give  notice  of 
the  proceeding  to  the  parent,  guardian,  or  custodian  of  such  child, 
if  there  be  one.* 

4.  Bridnuw. — The  same  rules  of  evidence  apply  here  as  in  other 
criminal  proceedings.* 

VAGTH.— See  note  3. 

committed  to  the  oveneen  of  the  poor  the   children   were  committed   under 

by  the  diitrict  court,  upon  finding  that,  L.>wiof  1S77,  ch.  438,  ai  amended  bj 

bj  reason  of  the  neglect  of  Iti  parent,  Laws  of  1^1,  ch.  496,  which  containi 

the  child  ia  growing  up  without  edu-  no  proyiiion  for  notice  to  parent*, 

cation  or  salularj  control,  under  the  In   Okio,  it  seema  that  there  li  no 

ifassachusetts  Stat,  of  i88a,  ch.  iSl,  4  provision  for  the  notification  of  parent 

3,  auch  commitment  is  not  conclusive  or    guardian.      Cincinnati    House    of 

upon  the  parent  as  an  adjudication  on  Refuge  v.  Rjan,  37  Ohio  St.  197. 

hia  right  to  the  custody  of  the  child ;  1.  Thus,  In  a  prosecution  for  vagran- 

and.upon  showingthatthecausestated  ct  under  the  Alabama  Code,  f  4118, 

for  the  commitment  no  longer  exists,  the  wife  of  the  defendant  isnot  a  com- 

and   that  he   is   competent  and  fit  to  petent  witness.     Merrlwether  v.  State, 

have  the  care  ol  the  child,  and  that  its  Si  Ala.  74. 

-welfare  will  permit  of  its  removal  to  Evidence  of  the  use  of  profane 
tbe  parent's  custodv,  he  maj  obtain  language  U  competent,  upon  the  trial 
Bucb  custodj.  Pamliam  v.  Pierce,  141  of  a  complaint  charging  one  with  be- 
Mass.  303;  ^5  Am.  Rep.  453.  ing  an  Idle  and  disorderly  person,  al- 
Ooata.  —  'f  he  costs  by  justices  of  the  though  the  use  of  such  language  is 
peace,  for  commitments  under  the  va-  punishable  as  a  distinct  offense.  Com. 
grant  act,  are  proper  charges  against  v.  Murray,  14  Gray  (Mass.)  397. 
Uie  county.  Cumberland  County  ti.  But  evidence  that  one  .Is  "a  profes- 
Boyd,  113  Pa.  St.  53.  slonal  gambler,  living  in  idleness."  un- 
X-  /»  rrMaloney,  4N.  Y.  Supp.  4j8;  less  ipeclfically  chaiged  in  the  written 
51  Hun  (N.  Y.)  371;  People  v.  New  complaint  of  vagrancy,  Is  not  admissl- 
York  Catholic  Protectory,  loi  N.  X-  ble,  under  the  Georgia  Code,  4  4560, 
195.  which  enumerates  five  classes  of  va- 
in People  V.  New  York  Catholic  grants.  Alien  v.  State,  ji  Ga.  264. 
ProtectOTy,  106  N.  V.  604,  it  was  held  S.  An  assignment  or  contract  is  not 
that  under  the  provisions  of  this  stat-  "vague"  merely  because  it  is  Indefi- 
ute,  as  amended  by  the  Laws  of  1886,  nite  or  uncertain.  "Vague,"  in  this 
ch.  31,  where  both  parents  were  living,  connection,  means  that  which  is  inca- 
the  notice  must  be  to,  or  the  appear-  pabt^  of  being  ascertained  when  the 
ance  by,  the  father.  But  in  Carpenter  Instrument  cornea  to  be  enforced. 
V.  People  (N.  Y.  1S90),  31;  N.  E.  Rep.  Language  has  been  used  with  regard 
1044.  ^evening  II  N.  Y.  Supp.  853,  it  to  assignments  of,  and  contracts  re- 
was  held  that  under  Laws  i^S,  ch.  14.;,  latlng  to,  future  property,  which  tends 
^  6,  amending  section  39J  of  the  Penal  to  confuse  the  idea  of  vagueness  In  the 
Code,  notice  10,  or  the  presence  of,  contract  itself,  with  that  sort  of  neccs- 
eilber  parent  at  the  examination  was  aary  uncertainty  which,  at  the  time 
sufficient.  when  the  contract  is  made,  is  more  or 
In  People  u.  Catholic  ProtectorT,6i  less  Involved  in  the  idea  of  futurity. 
How.  Pr.  (N.  Y.  Supreme  Ct.)  445,  it  "  Vagueness"  is  a  misleading  term,  A 
was  held  that  children  found  picking  contract  may  be  too  vague  in  itself  to 
rags  on  the  streets  of  the  city  of  New  be  understood;  and  on  that  ground  it 
York  might  be  committed  to  the  Cath-  Is    enforcible    neither   at   law   nor   in 
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DtflnittoM.  VA  LIDITY—  VAL  UA  BLB. 

VALIDITT.— Legal  strength  or  force — that  quality  of  a  thing 
which  renders  it  supportable  in  law  or  equity,  as  the  validity  of  a 
grant,  the  validity  of  a  will,  or  the  validity  of  a  claim  of  title.' 

YALtrAfilX.— See  note  2. 

monej'  has  been  paid,  ir,  when  at  the  drawn  in  question,  and  not  a  judlcUl 
time  of  the  contract  coining  to  be  en-  '  construction  of  It  which  does  not  ques- 
forced,  (he  property  has  fallen  into  the  tion  that  power.  Baltimore,  etc.,  R.  Co. 
possession  of  the  assignor,  and  is  of  ii.  Hopkins,  130  U.  S.  no. 
such  a  character  and  is  sufBciently  as-  Validity  BqalTalmt  to  LacaUtr. — As 
certained  to  admit  of  the  contract  b«-  to  when  the  term  "validity  "  has  been 
Ing  enforced  in  equity,  there  is  no  held  equivalent  to  "  legality,"  in  refer- 
necessary  vagueness.  Bowen,  L.  !■•  in  ence  to  an  act  of  donation,  see  Larren- 
Re  Clarke,  Coombe  v.  Carter,  36  Ch.  don's  Succession,  39  La.  Ann.  957, 
Div.  348.  See  also  Tallby  v.  OfGcial  1.  valnabla  TUJif— YalnaDlg  BMturtlr 
Receiver,  13  App.  Cas,  513.  — (See  also  False  Pretkksbs,  vol. 
1.  Webster's  Diet.,  fallo-aed  in  7,  p.  710).— The  New  Jerity  lUtute 
Sharpleigh  v.  Surdam,  I.  Flipp.  (U.  S.)  against  false  pretenses  is  directed 
4S9.  This  case  turned  upon  the  mean-  against  the  obtaining  of  any  "  valuable 
ing  of  the  term  as  used  in  a  statute  pro-  thing"  through  such  pretenses.  In  State 
viding  that  the  validity  of  a  tax  sale  r.  Thatcher,  35  N.  J.  L.  45a,  the  court 
should  be  questioned  in  but  three  ways,  distinguishes  the  words  "valuable 
The  court  said  ;  "'Validity' has  a  well  thing  from  "  valuable  security,"  used 
understood  technical,  as  veil  as  popu-  in  the  English  statute,  thu«  :  "  Our  leg- 
lar,  acceptation,  and  must  receive  such  islators,  who  framed  our  act  in  view  of 
meaning  in  the  courts  if  Its  use  In  the  the  early  English  statute,  were  notcon- 
atatute  does  not  suggest  a  different  one.  tent  with  the  language  there  used,  but. 
In  the  general  nomenclature  of  the  law,  wilh  the  design  of  amplifying  its  ope- 
no  word  is  so  frequently  used  to  lignl-  ration,  employed  the  word*  *  money, 
iy  legal  sufliciency,  in  contradistinction  wares,  merchandise,  or  other  valuable 
to  mere  regularity,  as  this  one.  We  say  thing.'  Our  statute  having  been  passed 
a  deed  is  regular,  but  invalid  for  want  priorto7and8Geoi^eIV.,anc!ourlaw- 
of  power  in  the  attorney  or  officer,  mailers  having  adopted  more  compre- 
When  a  lawyer  says  he  concedes  the  hensive  terms  than  that  act  contains,  no 
regularity  of  a  sale,  but  objects  to  its  argument  can  be  drawn  from  the  fact 
validity,  it  Is  known  the  conditions  are  that  the  English  Parliament,  by  subse- 
queationed  upon  which  the  power  to  quent  enactment,  declared  it  indictable 
make  it  depended.  Elementarj  books,  to  obtain  by  false  pretense  the  signa- 
in  treatingof  questions  of  both  business  ture  of  any  person  to  a  written  instru- 
and  official  agency,  employ  it  as  a  com-  ment.  '  Valuable  thing '  is  more  com- 
pendious word,  as  always  including  prehensive  than  'valuable  security.' 
every  incident  of  complete  legality.  Everj-  valuable  security  is  a  valuable 
Regularity,  on  the  other  hand,  never  thing,  but  many  valuable  things  are  not 
does  so.  An  official  sale,  an  order,  valuable  securities.  Mere  tangible  things 
judgment  or  decree  may  be  regular,  were  not  alone  meant,  for  the  words 
The  whole  practice,  in  reference  to  its  prior  to  valuable  thing  described  them, 
entry,  may  be  correct,  but  still  Invalid  The  legislature  intended  to  denounce  as 

r g  going  hiehind  the  regularity  acrimetheobtaining,  by  deceit,  of  every 

IS.     But,  when  we  say  a  jude-  valuable   thing   of  a   personal   nature. 

ment,  decree,  or  sale  is  valid,  it  fully  '  Other  valuaWe  thing'  includes  e 


of  Its  forms.     But,  when  we  say  a  jude-     valuable   thing   of  a   personal   i 
lent,  decree,  or  sale  is  valid,  it  fully     '  Other  valuaWe  thing'  includes  every- 
(eludes  the  idea  that  it  is  void  for  any    thing  of  value.     That  it  embraces  the 


promissory  note  of  a  third  persi 
The  "  valldttr  of  a  Matnte  of  Uie  VbI-  settled  in  State  v.  Tomlin,  39  N.  J.'  L. 
ted  etatas,"  as  the  term  Is  used  in  the  \x"  And  in  this  same  case  of  State  v. 
Act  of  March  3,  1885,  ch,  355,  4  i,  13  "niatciier,  35  N.  J,  L,  453,  it  was  held 
Stat.  443,  "  regulating  appeals  from  the  to  include  the  prosecutor's  own  note  or 
supreme  court  of  the  District  ofColum-  contract  of  surety  ship. 
bia  to  the  supreme  court  of  the  Uni-  Talnabla  Artlala. — Ice  has  been  held 
ted  Slates,"  refen  only  to  the  power  of  a  "valuable  article,"  within  a  statute 
Congress  to  enact  the  particular  statute  providing  that  any  person  removing, 
44 


)vGoo'^lc 


VALUABLE  CONSIDERATION. 

TAIVABLE  COVBIBERATIOH— (See  also  CONTRACT,  vol.  3,  p. 
831 ;  Deeds,  vol.  5.  p-  435;  Fraudulent  Conveyances,  vol. 
8,  p.  759;  Fraudulent  Sales,  vol.  8,  pp.  806,  843,  849,  860; 
Natural  Love  and  Affection,  vol.  16,  p.  234;  Sales,  vol.  21, 
p.  463 ;  Value  Received), — The  distinction  between  a  good 
and  a  valuable  consideration  is  that  the  former  consists  of  blood, 
or  natural  love  and  affection,  as  when  a  man  grants  an  estate  to 

a  near  relation  from  motives  of  generosity,  prudence,  or  natural 

duty,  and  the  latter  consists  of  such  a  consideration  as  money, 
marriage  which  is  to  follow,  or  the  like,  which  the  law  esteems  an 
equivalent  given  for  the  grant.* 

without BUceQEe,"anjtrcet,*tone,tIni-  On  the  second  day  before  hU  death, 
ber,  or  other  valuable  article,"  shall  be  he  had  called  his  servant's  attention  to 
guiltv  of  atrespaat.  State i>.  Pottmejrer,  this  book,  and  directed  her  to  hand  It 
33  In'd.  401 ;  5  Am.  Rep.  134.  to  Dr.  PullUm  In  the  event  of  his  own 
TAlnaUe  Fapcr*. — A  Tennesstt  stat-  death,  which  hla  diary  shows  he  was 
ute  provided  that  to  give  validity  to  a  dallj  anticipating.  The  proof  la  suf- 
paper  (not  witoeucd)  a*  a  will.  It  must  Scient  to  sustain  the  finding  of  the 
be  found  among  the  "valuable  pa-  trial  judge  on  the  contested  point.  " 
pera"  of  the  deceased.  In  Reagan  v.  The  deposit  must  have  been  made 
Stanlev,  11  Lea  (Tenn.)  323.  the  trial  bj  the  testator,  or  with  his  consent, 
judge  found  in  favor  of  the  will,  and  among  his  papers  which  he  regarded 
the  decision  was  affirmed  on  appeal,  as  valuable  and  desired  to  preserve,  or 
The  court  said  :  "  Valuable  papers,  In  the  hands  of  another  for  safe  keep- 
wlthin  the  meaning  of  the  statute,  are  Ing,  with  the  intent  that  it  should  ope- 
not  papers  having  a  monej'  value,  but  rate  as  his  wilt.  Hooper  -v.  McQuarjr, 
onlj  such  as  'are  kept  and  considered  5  Coldw.  (Tenn.)  119.  In  this  case  the 
worth;  of  being  taken  care  of  \ij  the  court  said  :  "  No  better  definition  of 
particular  person.'  Marr  ir.  Marr,  a  the  meaning  of  the  words  '  valuable 
Head  (Tenn.)  306.  Entries  of  dally  papers '  can,  perhaps,  be  given,  than 
transactions,  whether  on  separate  that  they  consist  of  such  as  are  regard- 
sheets  of  paper  or  In  book  form,  pre-  ed  by  the  testator  as  worthy  of  preser- 
■erved  by  the  writer,  and  which  the  vatlon;  in  his  estimation  of  somevalue. 
proof  shows  he  directed  his  servant  to  It  is  not  confined  to  deeds  for  lands  or 
deliver  to  the  person  selected  by  him  slaves,  obligations  for  money,  or  cer- 
to  manage  his  estate  alter  his  death,  tificates  for  stock.  Any  others,  which 
would  be  valuable  papers.  If  the  testa-  are  kept  and  considered  worthy  of  being 
mentary  papers  in  controversy  had  taken  cere  of  by  the  particular  person, 
been  written  on  separate  sheets  of  pa-  must  be  regarded  as  embraced  in  that 
per,  and  deposited  by  the  writer  within  description.  This  reijuiremeni  is  only 
the  leaves  of  the  book  in  which  his  intended  as  an  indication,  on  the  part  of 
diary  was  kept,  it  would  scarcely  be  the  writer,  that  it  is  his  Intention  to 
contended  that  they  would  not  be  found  preserve  and  perpetuate  the  paper  In 
among  h  i  s  valuable  papers.  For  a  question,  as  a  dUpcsitlon  of  his  prop- 
•tronger  reason  they  must  be  so  con-  erty ;  that  he  regards  it  as  valua- 
aldered  if  actually  written  in  the  book  ble."  See  also  Marr  11.  Marr,  i  Head 
itself  and  as  parts  of  Its  entries.  More-  (Tenn.)  303. 

over,  the  proof  shows  that  this  book  1,  1  B1.  Cfom.  197;   Black's  Law  Diet.. 

-was  In  the  hands  of  the  deceased  on  p.  Ilio. 

the  night  before  his  death,  and  was  In  Tillinghast  v.  Banks,  14  Ga.  649, 
found  with  other  manuscript  books  of  Starnes,  J.,  quoting  Story  on  Promts- 
account,  in  which  the  deceased  kept  his  sory  Notes,  ^  186,  said:  "A  valuable 
accounts  as  treasurer  of  the  town  of  La  consideration  consists  In  some  Hghl,  In- 
Grange,  and  of  certain  secret  lodges,  terest,  profit,  or  benefit,  accruing  to  the 
These  books  were  all  lying  upon  a  shelf  party  who  makes  the  contract;  or  some 
of  the  waahatand,  within  a  step  of  the  forbearance,  detriment,  loss,  reaponsU 
bedof  the  deceased,  and  where  he  seems  bility  or  act,  labor  or  service,  on  the 
lo  have  been  in  the  habit  of  keeping  them,  other  side." 
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VALUA  TION— VALUE.  ihUiiLm^ 

TALTJATIOH— (See  also  Value).— See  note  i. 

TALUS. — The  word  "  value,"  when  applied  without  qualifica- 
tion to  property  of  any  description,  necessarily  means  the  price 
which  it  will  command  in  the  market.* 

KuTlAis    u    ft   OuuUkntton. — See  f6,ooo   per  mile   wu   a  just  and   fair 

Marriasb   Sbttlements,  vol.  14.  p.  value,  and,  conicqiiently,  that  an  asKti- 

551-  ment  of  (15,000  per  mile  was  excessive. 

1.  In    Sergeant  v.  Dwyer,  44  Minn.  State  v.  Central  Pac.  R.  Co.,  7  Nev.99. 

309,  the  plaintiff  and  defendant  entered  Here  the  court  said  :  "  Is  the  allegation 

Into  an  agreement  in  reference  to  the  equivalent  to  an  allegation  that  $6,000 

purchase   of  a  stoclc  of  merchandise;  was  the  fair  value  of  the  road;  that  is, 

soiled  and  damaged  goods  were  to  be  would  there  have  been  any  substantial 

taken  at  a  "valuation.'"   In  regard  to  the  difference    in   the   allegation   had   the 

use  of  the  term  "valuation,"  in  this  con-  word  '  value '  been  used  instead  of  '  val- 

nection,  the  court  said:  "The  remaining  tialion?'     Evidently   not     The    word 

question,  and  the  only  one  of  tmpor-  valuation    as   here   employed  signifies 

tance,  in  the  case,  ts  as  to  the  construe-  value.     Valuation    is    defined    as    the 

tion  which  must  be  put  on  the  words  price  set  upon  anything— the  estimated 

'  at  valuation,' as  used  in  regard  to  the  or   rated   worth   of   anything;     value, 

s^led  and  damaged  articles.     It  is  not  The  words,  as  defined,  seem  to  be  syn. 

a  case  where  the  parties  have  omitted  onymous.     Value   is   generally  but  an 

to  lix  and  mention  the  value  or  price  of  estimate  of  the  worth  of  a  thing ;  there 

the  property  sold  and  purchased,  but  is  not  an  exact  standard  whereby  it  can 

one  in  which  it  was  expressly  agreed  always  be  determined,  and   valuation, 

that  one  kind  or  class  of  goods  should  when  used  In  its  passive  signification,  as 

l>e  taken  and  received  at   their  valu-  In  this  allegation,  means  the  estimated 

ation.    It  is  the  intention  of  the  parties,  value  or  worth  placed  on  the  thing." 

when  using  the  word  'valuation,'  which  a.  Fox  v.  Phelps,   17  Wend.  (N.  Y.) 

we   are  called   upon   to  discover,  and  399.    This  case  was  upon  the  provision 

this  from  an  examination  of  the  entire  of  a  will   that  the  property  should  be 

paper.      They   had    specified    definite  "  valued." 

means  for  determining  the  purchase  Ibirkal  Tftlua. — See  Market  Valuk, 
price  of  all  goods  In  fair  condition,  and  vol.  14,  p.  467,  where  there  is  a  numer- 
Bs  to  the  balance,  It  must  he  held  that  ous  collection  of  cases, 
they  Intended  to  sell  and  buy  at  real  E xo b anc •  a b le Tklne. — See  Ex- 
value  and  actual  worth.  The  word  change,  vol.  7,  p.  116. 
used  is  susceptible  of  the  same  meaning  ForKarr. — The  word  "value, "  as  used 
as  'value,'  and  hence,  we  should  adopt  In  the  Okio  Code  of  Criminal  Proce- 
such  meaning  tor  it,  thus  giving  valid-  dure,  I)  93,  which  provides,  "that  in 
Ity  lo  the  writing,  and  rendering  It  just  an  indictment  for  falsely  making,  al- 
what  the  parties  undoubtedly  Intended  tering,  forging,  printing,  photograph- 
It  should  be — a  completed  contract  for  Ing,  uttering,  disposing  of,  or  putting 
the  sale  and  purchase  of  the  merchan-  oB  anyinstrument.  It  shall  be  sufficient 
dise.  Therefore,  the  value  of  the  soiled  to  set  forth  the  purport  and  value 
and  damaged  goods  would  have  to  be  thereof, "  is  not  used  in  the  sense  of  the 
ascertained  and  determined  as  any  "worth  of  the  Instrument  in  money, " 
other  fact  in  issue,  and  for  this  purpose  but  In  the  sense  "  of  the  effect  which 
the  best  evidence  attainable  was  ad-  the  Inetrument  Is  Intended  to  accom- 
mUsible."  plish,"  and  hence,  Is  the  synonym  of  "ef- 

Pftir  Vklnatlon. — Where,  In  answer  to  feet "  or  "  import. "     Chidester  v.  State, 

a  tax  suit,  the  defense  was  fraud  In   the  it,  Ohio  St.  438.     See  Forgbrv,  vol.  8, 

assessment,  and  it  was  alleged  that  in  p.  478. 

a  certain  statement  furnished  the  as-  JHsUnKoialivdfrMiiIiiaoiiie. — "Thereis 

sessor   (t>ut  which   was  informal),  the  adistlnctlon  between  'value'  and   'In- 

property  was  "  set  down  as  of  the  value  come,'    when    taken     separately    and 

of  |6,ooo   per  mile,  which   was  a  lair  alone.     Property  may  have   an   annual 

valuation   thereof,  and  so  known  and  value  without  any  Income."     Miller.  J., 

believed  by  the  assessor,"   it  was  held  In  Troy  Iron,  etc.,  Factory  v.  Coming, 

that  this  amounted  to  an  allegation  that  45  Barb.  IN.  Y.)  347. 
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VALcrs. 

Fair  OUhTaliu — Aetoal  OaA  T«ina.  The  Idea  of  value  entered  Into  th» 
— Id  estimating  the  damage  to  prop-  world  for  the  first  time  when  a  man 
ertj  deitro^ed  bj  fire,  In  an  action  «ald  to  hli  brother,  "Do  thli  for  me 
against  an  iniurance  companr,  It  wai  and  I  will  do  that  for  jou."  Thej  had 
held  that " actual  ca*h  value  "  of  prop-  come  to  an  agreement.  Then  we 
ertj  and  "fair  caih  value"  were  >Tn'  could  aay  the  two  lervlcei  were  worth 
on^moui.  Birmingham  Fire  Ini.  Co.  each  other.'  Harmonlet  of  Political 
V.  PuWer,  ia6  IIL  337 ;  9  Am.  St  Ekonomj,  Baitlat.  '  Value  H  the  ex- 
Rep.  59S.  change   power  which  one  commodltj- 

Bminaiit  Dunatn. — Afiaweie/a   Lawt  or  lervfce  ha«  in  relation  to  another.' 

1857,  4  13,  cb.  I  (Ea.  Seu.),  In  proHd-  Science  of  Wealth.  Walker.  Tested  b^ 

itig  (or  the  apprattal  of  the  "value"  the  definition!  of  theie  phlloaopherB,  a 

of  Isndi  taken  bj  the  M.  ft  P.  R.  Co.,  dog  has  or  may  have  a  value.     Tested 

for    right  of  way,  employs   the   word  bjr  the  common  sense  of  men,  and  even 

"  value  "  as   embracing  not    only  the  by  the  common  law,  can  there   be  any 

value  of  the  strip  of  land  taken,  as  an  question   that   dogs    come  within    the 

isolated  parcel  of  land,  but  such  addl-  meaning  of  the  phrase   '  any  thing  of 

tlonal  value  as  attaches  to  it  by  reason  value? '    By  the  common  Law  dogs  were 

of  Its  connection  with  adjacent  land  of  property,  and  '  although  It  was  not  a 

the  same  owner.    Scott  v.  St.  Paul,  etc.,  crime  to  steal  a  dog,  yet  it  was  such  an 

R.   Co.,  II  Minn.  323.     See  generally  invasion  of  property  as  might  amount 

EssiNEKT  DoMAiii,  vol.  6,  D.  563.  to  ■  clvil  Injury,  and  be  redressed  by  a 

The  word  "value"  Is  Itself  a  relative  civil  action.'"  The  above  case  wag  de- 
term,  and  in  ascertaining  what  is  the  cided  by  the  court  of  common  pleas 
value  of  the  land  It  Is  extremely  com-  in  Oiio  under  the  Revised  Larceny 
mon,  indeed  It  is  inevitable,  to  go  Into  Act  of  the  state,  which,  in  describ- 
m  great  number  of  circumstances,  by  Ing  property  that  may  l>e  stolen,  uses 
which  that  which  is  proper  compensa-  the  words  *'  anything  of  value,"  the 
tion  to  be  paid  for  the  transfer  of  one  earlier  act,  under  wh&h  it  was  held  In 
man's  property  to  another  may  be  as-  State  v.  LymuE,  36  Ohio  St,  400;  30 
certalncd.  Com'rs  v.  Gla^;ow,  etc.,  R.  Am.  Rep.  771,  that  a  dog  cannot  be 
Co.,  57  In  T.  571.  Stolen,  having  used  the  words  "goods 

TbtbKOf  ValiM  —  Laicanr  —  BnrslaiT.  and  chattels     merely. 

— A  dog  Is  a  "  thing  of  value  "  and  ma^  An  Indictment,  under  the  fytil  Vir- 

be  stolen,  and  burglary  may   be  com-  ginia  Code,  ch.  145,  4  14,  which  charges 

mlttcd  by  breaking  and  entering  with  the  accused  with  the  larceny  of  "  one 

intent  to  steal  a  Aag.     State  v.   Yates,  gelding  horse  of  the  price  of   fioo," 

37   Alb.  L.   J.  133.     In   that   case  the  instead   of   one  gelding  horse   of   the 

court  said  :  "  As  to  the  meaning  of  the  "value  "of$ioo,  according  to  the  words 

words  '  any  thing,'  there  Is  no  trouble,  of  the  statute,  Is  sufficient.     The  word 

But   as   to   the   meaning  of  the  word  ''  price,"  as  used  here,  is  equivalent  to 

'value'  the   matter   Is  not   so   plain,  the  word  "value,"  used  in  that  statute. 

Much  labor  and  learning  have  been  ex-  Thecourtsaid  ;  "  In  3  Chit.  Crlm. Law, 

Knded  upon  the  question  of  the  mean'  pp.  977,  979, 9S0, 981,  precedents  for  in- 
j  of  the  word  '  value.'     '  Value  '  Is  dictments  for  the  larceny  of  live  ant- 
defined  by  Bouvier  as  :    '  (1)  The  util-  mals  are  given,  in   which   the  word 

Ity  of  an  object.     (3)  The  worth  of  an     'price'   Is   used   Instead   of   the   -" 

object   in   purchasing   other   goods.'     *  value  ;' and  In  farm  No.  8, 

These  definitions  are  pretty  evidently  horse  stealing,  given  In  Mayo's  kiuiue, 

obtained   by   Bouvier  from    Adam  the  word  '  price '  la  used   lor  '  value.' 

Smith.    *  The  word  "  value,"  it  is  to  be  All  the  lexicographers,  both   law  and 

observed,  has  two  different  mejinlngs,  general,  so  far  as  I  have  been  able  to 

and  sometimes  ei^iresses  the  utllitv  of  discover,  in  certain  Instances,  give  the 

some  particular  object,  and   sometimes  words  'value'  and'  price  '  as  convertible 

the  power  of  purchasing  other  goods  and  synonymous.     In  the  sense  used  In 

which    the   possession   of  that   object  the  indictment  before  us,  I  think  these 

conveys.     The  one  may  be  called  value  words,  if  not  synonymous,  are  certainly 

in  use ;  the  other  value   In  exchange.'  the  equivalent  of  each  other."   State  v. 

Wealth  of  Nations,  ch,  4.      By  these  Sparks,  30  W.  Va.  lol.   See,  generally, 

definitions   value   has   two  meanings.  Larceny,  vol.  12,  pp.  7S1,  7S6;  Bur- 

But  later  learned  writers,  straining  for  glarv,  vol.  3,  p.  695. 

the  last  analysis,  reject  one  of  these.  Oaaanc— Chips  and  checks,  redeem- 

'  Value  U  tbe  relation  of  two  services,  able  In  money,  are  "  things  of  value  " 
47    ' 
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VALUE  RECEIVED. 

TALVE  RECEIVED— (See  also  Bills  and  Notes,  vol.  2,  p.  339). 

— A  phrase  usually  employed  in  a  bill  of  exchange  or  promissory 
note,  to  denote  that  a  consideration  has  been  given  for  it.* 

within  the  Btatule  of  gaming.  Porter*,  to   everyone.     Bank   of  the   State  w, 

Sute,  SI  Ga.  300.  Ford,  j  Ired,  (N.  Car.)  698,  wKere  it 

"Value" — "Oort  Price."  — A  referee,  was  held  that  bank  notes  have  no  in- 
after  finding   that  the  defendant  had  triniic  vslue. 

agreed  topaythecOBtpriceofcertainar-  Raplavlii. — "Value   conalsts   In   the 

tides,  found  what  their  "  value  "  wag  ac-  estimate,  or  opinion  of  tho«e  f  nftuenc- 

cording  to  a  certain  exhibit  not  set  forth  ing   the  market,  attachable  to  certain 

jntherecord.  Itwasheldthatallreason-  intrinsic    qiudities   belonging  to  the 

able  intendments  must  be  made  In  sup-  article  to  be  valued.     The  opinion  of 

port  of  the  finding  and  judgment,  and  such  persons  can  only  be  presented,  Jo 

that,  In  the  absence  of  a  demand  for  a  most  cases,  by  hearsay."     Washington 

more  specific  finding,  it  might  be  prop-  Ice  Co.  v.  Webster,  68  Me,  463.     This 

eriy  assumed  that   he   used  the  word  was  an  action  of  replevin,  the  question 

"value"  to  signify  "cost  price."     Neib  being  to  determine   the   value  of  the 

V,  Hinderer,  43  Mich.  451.     See  also  property  (ice)  taken. 

Slate  V.  Sparks,  30  W.  Va.  101.  1.  value  B«celTML— The  words  "  val- 

TuaUon,  "Full  OuH  vmne." — A  ue  received,"  when  used  in  an  instru- 
statute  provided  that  property  was  to  ment,  do  not  necessarily  Import  s  con- 
be  asseised  at  its  full  cash  value.  In  sideration  In  money.  A  promise  to  pay 
Ballerlno  v.  Mason,  Si  Cal.  U9,  the  in  thefuture  may  beshown  tohavebeen 
court  said;  "The  words  'actual  value  the  consideration.  Osgood  v.  Bringolf, 
for  agricultural  purposes'  are  not  equiv-  3a  Iowa  265. 

alent  to  'full  cash  value.'  This  is  evi-  Trlnui  Facli  Import  a  TaliuUe  Con- 
dent,  for  the  reason  that  the  value  of  llderaUan. — The  words  "  for  value  re- 
property  for  the  purposes  named  may  celved,"  forming  a  part  of  the  contract 
be,  and  often  Is,  less  than  its  value  for  of  assignment,  must  be  held  to  furnish 
other  purposes,  and  leas  than  it  would  sufjiclenl  evidence,  ^r/mn /iiciV  at  least, 
be  taken  for  In  payment  of  a  just  debt  of  a  consideration  for  the  assignment, 
from  a  solvent  dehtor.  The  averment  Brooks*.  Page,  1  D.  Ch.  (Vt.)  340; 
as  to  the  value  of  plaintiS's  property  Whitney  d.  Stearns,  16  Me.  394;  Parish 
was,  therefore,  Insufiicient  to  sustain  v.  Stone,  14  Pick.  (Mass.)  198;  15  Am. 
the  contention."  Dec.  378;  Thnll  v.  Newell,  19  Vt.  Jo6; 

The  phrases  "salable  value,"  "actual  47  Am.  Dec.6S3. 

value,"  "  cash  value,"  and  others  usod  In   Mandeville  v.  Welch,  5  Wheat. 

In  the  directions  to  assessing  officers,  (U.   S.)   381,   Story,  J.,   said:   "Upon 

all  mean  the  same  thing,  and  are  de-  the  first  point,  we  are  of  opinion  that 

signed    to    effect    the   same    purpose,  the  law  was   correctly   laid   down  by 

Burroughs  on  Taxation,  p.  337,  f  99-  the   court  below.      The    argument  of 

But  It  li  a  matter  of  common  obser-  the   defendant's  counsel   admits,  that, 

vation   that,  in   the   valuation   of   real  where   a   bill   Imports   on   its   face    to 

estate,  this    rule    is   habitually    disre-  be  for  "  value   received,"   it   Is  frima 

garded.   Cummingsv.  Merchants'Nat  /aci'e  evidence  of  that  fact  between  the 

Bank,  101  U.  S.  163.  original  parties ;  but  it  Is  sUted  that  it 

Article  of  Ore^t  Intrlaila  Valna.  —  A  is  not  evidence  of  the  fact  against  third 

family  portrait  is   not   an   "article   of  persons.     We  know  of  no  such  distinc- 

great  intrinsic  or  representative  value,"  lion.    Jn  all  case*  where  the  bill  can  be 

within  the  exemption  clause  of  a  car-  used   as   evidence,   either   against    the 

rier'a   receipt,   wlicn   coupled    with  parties  or    against    third  persona,  the 

"specie,  drafts,  and  bankbills,"  although  same   legal   presumption  arises   of   its 

It  "  represents  "  the  owner's  deceased  having  been  given   fbr   value  received, 

father,  and   Is   t  h  e   only   one   extant,  as  exists  In  relation  to  a  deed  eipresied 

Green  *.  Boston, etc.,R.(:o.,  133  Mass.  to  be  given  for  a  valuable  considera- 

321 ;  35  Am.  Rep.  370.  tlon." 

The  "lutrlnaid  Ttlua"  of  a  thing  is  "Value  received"  imparts  a  valid 
its  true,  inherent,  essential  value,  not  consideration  for  ■  bill  or  note.  See 
dependent  upon  accident,  place,  or  Bills  and  Notes,  vol.  3,  p.  339;  Lap- 
person,  but  the  same  everywhere  and  ham  v.  Barrett,  1  Vt  347;  Averett  v. 
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VARIANCE. 


VAEIAJTCE. — (See  also  Amendment,  vol.  r,  p.  546;  Criminal 
Procedure,  vol.  4,  p.  829 ;  Declaration,  vol.  5,  p.  349 ;  Equity, 
vol.  6,  p.  683 ;  Evidence,  vol.  7,  p.  42 ;  Indictment,  vol.  10,  p. 
450;  Name,  vol.  16,  p.  112;  Pleading,  vol.  18,  p.  467;  and  all 
the  recognized  forms  of  action,  both  civil  and  criminal,  under 
their  respective  heads.) 


I.  Definition,  49. 
II.  At  Common  Law,  50. 

III.  Modem  English  Practice,  51. 

IV.  Undei  Codes  of  Civil  Ptocedure, 

I.  /a  Gtntral,  51. 


3.  Kinds  of  Variance,  Jj. 

o.  Material  Variance,  53, 

i.  Immaterial  Variance,  J4. 

c.  Failure  of  Proof ,  58. 
3,   When   Objection   to  Be  Made, 

61. 


L  SzFnnnos. — A  variance  is  a  difference,  inconsistency,  or 
variation  between  the  evidence  adduced,  and  the  allegation  in 
pleading  in  support  of  which  the  evidence  is  offered,  or  between 
the  intimation  of  the  cause  of  action  given  in  a  writ  and  the  cause 
as  shown  in  the  declaration.' 


Booker,  15  Grtttt.  (Va.)  169;  76  Am. 
Dec,  303 ;  Whitney  v.  Stearns,  16  Me. 
394;  Brewster  o.  Silence,  8  N,  Y.  Z07; 
Hajdoclt  V.  Lynch,  »  Ld.  Raym.  1563 ; 
Hoyt  V.  Jsffray,  39  lit.  104;  Hubbard 
o.  Moseley,  11  Gray  (Mass.)  170;  71 
Am.  Dec.69S;  Miller  i..  Cook,  33  N.  Y. 
40; ;  Douglass  v.  Howland,  34  Wend, 
<K.  Y.)  3S;  Cooper  v.  Derick,  3i  Barb. 
(N.  Y.)  S16;  Bayly  on  Bills,  ch.  1,^13, 
p.  40;  Macleed  u.  Snee,  3  Sira.  763; 
Fapplenel!  v.  Wilson,  i  Stra.  496; 
Philiiskirk  v.  Pluckwell,  3  M.  &  S.  395; 
Wilson  f.  Codman.  3  Cranch  (U.  S.J 
307;  Halch  1'.  Trayes,  M  Ad.  &  El. 
703  ;  39  E.  C.  L.  107;  Jones  v.  Tones,  6 
M.  Jt    W.  84;   Bayly  on  Bills,  ch.  9,  p. 

r;  Coombe  11.  Ingraham,  4  Dowl.  & 

But  it  Is  only  frima  facie  proof. 
Wheelwright  II.  Moore,  1  Hall  fN.  Y.J 
aol;  Frank  v.  Irgens,  37  Minn.  43; 
Green  v.  Shepherd,  5  Allen  (Mass.) 
589.  See  also  Bristol  v.  Warner,  19 
Conn.  18. 

WhatluT  MeosHarr. — The  word* 
"value  received"  are  a  sufliclent  ei- 
presslon  of  the  consideration  Tor  an 
undertaking  to  pay  the  debt  of  another, 
if  indeed  it  be  at  all  necessary  that  the 
consideration  should  be  expressed  in 
writing.  McMorris  v.  Herndon,  3 
Bailey  {S.  Car.)  56. 

A  bill  of  exchange   Is  good  without 

the   words  "for  value   received,"  and 

in  declaring  thereon,  it  is  not  necessary 

to  allege  or   prove   a  consideration. 

38  C.  of  L.— 4  4 


Hubble  -0.  Fogartle,  3  Rich,  (S.  Car.) 
413;  45  Am.  Dec.  775. 

The  words  are  not  necessary  in  a 
bill  or  note.  Coursin  -u.  Ledlie,  31  Pa. 
St.  50S ;  Grant  v.  Da  Costa,  3  M.  &  S. 
353;  Hatch  V.  Thayer,  11  Ad.  &  El, 
70S ;  39  E.  C.  L.  307 ;  Claxton  v.  Swift, 
3  Shaw.  496;  Maclead  v.  Snee,  Ld, 
Rayin.  1481 ;  Benjamin  v.  Tillman,  a 
McLean  (U.  S.)  115;  Papplenell  v. 
Wilson.  I  Stra.  496. 

1.  2  Abb.  Law  Diet. 

A  discrepancy  or  disagreement  be- 
tween two  instruments  or  two  Steps  in 
the  same  cause,  which  ought,  by  law, 
lo  be  entirely  consonant.  Thus,  if  the 
evidence  adduced  by  the  plaintiff  does 
not  agree  with  the  allegations  of  his 
declaration,  it  is  a  variance ;  and  so  if 
the  statement  of  the  cause  of  action  In 
the  declaration  does  not  coincide  with 
that  given  in  the  writ.  Black's  Law 
Diet. 

A  disagreement  or  difference  be- 
tween two  parts  of  the  same  legal  pro- 
ceeding which  ought  to  agree  together. 


;   betwi 


I   the 


the  declaration,  and  between  the  dec- 
laration or  bill  in  equity,  and  the  evi- 
dence.    Bouv.  Law  Diet. 

A  discrepancy:  («)  Between  plead- 
ings and  proof,  as  where  a  complaint 
mentions  a  wrong  date,  or  the  facts 
prove  to  be  different  from  what  was 
alleged.  (4)  Between  the  form  of  the 
writ  or  process  by  which  the  action 
was   commenced  and  the  form  of  the 
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At  OauBon  Uw.                           VARIANCE.  At  OamsM  Iaw. 

n.  At  Comoit  Law. — The  doctrine  of  variance  at  the  common 
law  was  carried  to  extremes.  The  question  whether  the  variance 
was  material  or  immaterial  to  the  opposite  side,  was  not  consid- 
ered.   An  immaterial  variance  was  as  fatal  as  a  material  one.* 

d«c1aritton   or   complaint.     Formerly,  able  instances  of  this  failure  of  justice 

when  variancee  were  deemed  more  im-  maj  be  readily  found  bj  a  reference  to 

portant  than  now,  variance   was  often  the  head  of  variances   in   any   of  the 

delined  as  a  fatal  discrepancy  or  dis-  treatises  on  pleading  and  evidence.    In 

agreement,  etc. ;  but  in  civil  cases  such  Jones  v.  Mars,  2  Camp.     305,  Lord  El- 

Tarlancei  between  pleading  and  proof  lenborough  was  puzzled  to   decide 

as  do  not  actually  mislead  the  adverse  whether  the  letter  s  too  much,  at  the 

party  are  now  disregarded   as   imma-  end  of  a  word,  did  not  constitute  a  vt- 

terial,  and  many  others  are  amendable,  riance  ;  and  in  Bajley  on  Biiis  310,  it  is 

Under   what  is  known   in  the  United  laid  down,  that  it  1«  no  variance  In  set- 

Slales   as   Code   Practice,   variance  Is  ting  out  a  bill,  according  to  its  tenor,  to 

uaed  to  deaignate  a  discrepancy  in  some  put   "  Meats."   A,   B,   and    C,  wittiout 

particulars  only,  and   is  amendable  if  the  r,  instead  of  "  Meiirs.,"  with  it. 

it  has  not  misled,  while   a   failure   of  The   teamed   editor   of  Yelverton'i 

proof  as  to  the  entire  scope  and  mean-  Reports    (p.   195b),  after    stating   the 

ing  of  an  allegation  Is  not  regarded  as  doctrine  that  averments  which,  though 

a    mere    variance,   but    fatal.     Cent,  unnecessary,    describe    a    constituent 

Diet.  part  of   the   plaintiB's   title,   must  be 

DBpaxtare. — Care  must  be  taken  to  proved  as  made,  or  the  plaintiff  will 
distinguish  "variance"  from  "depart-  fail  on  the  ground  of  a  variance,  and 
ure."  In  pleading,  departure  "is  said  that  this  doctrine  Is  confined  to  rec- 
to be  when  the  second  plea  containeth  ords  and  contracts,  proceeds  :  "  From 
matter  not  pursuant  to  the  party's  an  expression  of  Bulter,  ].,  in  this  case 
former  plea,  and  which  fortllieth  not  (Gwinnet  v.  Phillips,  3  T.  R.  64^),  and 
the  same,  and  thereupon  it  is  called  another  of  Marshall,  C.  J.,  in  3  Cranch 
'decessus,'  because  he  departeth  from  309,  it  might  be  inferred  that  it  is  con- 
his  former  plea."  Co.  I.itt.  304  a.  Thus,  fined  to  records  and  written  contracts. 
If  the  plaintiff  suing  as  the  executor  of  But  though  the  instances.  In  which  this 
A  B  alleges  In  his  declaration  that  the  rule  has  been  applied,  may  all  have 
cause  of  action  accrued  to  A  B  in  his  been  of  that  description,  yet  no  good 
lifetime,  and  In  his  replication  allcees  reason  is  perceived  for  a  distinction 
that  It  accrued  to  him  as  eiecutor  after  In  this  respect,  between  contracts 
A  B's  death,  this  is  a  departure.  De-  written  and  unwritten.  A  variance  in 
parture  was  forbidden  by  the  rules  of  other  cases  Is  equally  fatal  in  describ- 
the  cominon-law  pleading  and  is  so  Ing  either."  See,  on  this  subject,  Bria- 
still  by  the  modern  practice.  Rap.  &  tow  v.  Wright,  Doug,  667  ;  Peppin  v. 
L.  Law  Diet.  See  also  Hickman  r.  Solomons,  5  T.  R.  496;  Turner  v. 
Walker,  WlUes  a;;  Stephen  on  Plead-  Eyles,  .■)  B.  &  P.  4^6;  Winn  !•.  White, 
ing  4to;  i  Wm.  Saunders,  84n ;  Bouv.  a  W.  Bl.  84a;  Savage  t>.  Smith,  a  W. 
Law  Diet.  BI,  1103 ;  Rex  v.  Pippet,  i  T.  R.   115; 

1.  OommoK-Law  Dootitne.  —  Perhaps  Williamson    v.    Allison,   a   East   45a; 

no  DOrlion  of  the  old  forms  of  judicial  Wigley  v.  Jones,  ?  East  440;  Purcell  v. 

England     was     more  MacNamara,   9   East   160  ;    Rbind    -v. 

njustice  to  suitors,  than  Wilkinson,   1   Taunt.   137;    Jerome  v. 

;  "abrogaled   doctrine   of  variances.  Whitney,  7  Johns.  (N.  Y.)33i;  Wil- 

The   British    Parliament,   in   the   pre-  son  p.  Codman,  3  Cranch  (U.  S.)  193; 

amble  to  their  enactment  on  the   sub-  U.  S.  *.  Porter,  3  Day   (Conn.)   183. 

ject,    expressed    themselves    in    very  It  may  be   collected   from .  the  above 

strong  terms  of  the  practice  that  had  authorities,  that  whenever  a  contract 

been  so  long  obtained  in  the  common-  is  described,  a  variance  will  be  equally 

law  courts.     They  speak  of  a  "  failure  fatal,  whether  the  action  be  upon  the 

of  justice  "  having  taken  place  In  those  contract  Itself,  or  upon  some  collateral 

courts,  in  cases  wherein  the  variance  matter,  or  In  form  ex  delicto,     t   Chit. 

t  material  to  the  merits,"  and  Pi.    307;    Ditchburn    v.   Spracklln,   5 

■"           "            "  "     -Jl- 

o  much  injustice  resulted  from  this 


)vGoo'^lc 


JCodK*  XmgUk  hMrdM.                VARIANCE.  KOrii  iBgliik  PiwUm. 

TTI  KODXSH  EvolhH  Pkactioi. — Under  the  modem  English 
practice  the  right  to  amend  is  so  extensive  that  the  question  of 
variance  seldom  arises.' 

broad  conetructioo  of  variance  that  the  Assoc.,  31  W.  R.  163,  Brett,  M.  R.,  said ; 

English   Parliament,   and  the  Gevera!  "  However   negligent  or  Ckreless  maj 

legislative  bodiesof  the  United  Stales,  have  been  the  first  omiasion,  however 

bave  passed  tawion  the  subject,  where-  lale  the  proposed  amendment,  it  should 

by  the  old  doctrine  has  been  veiy  much  be  allowed  IE  it  can  be  made  without 

curtailed ;  such,  for  instance,  are  the  injustice  to  the  other  side,  and  there  is 

laws  permitting  amendments  when  the  none  if   thej  can  be  compensated  by 

-opposite  party  is  not  injured  or  taken  costs."     See  also  Australian   Steam 

bj  surprise.  Nav.  Co.  v.  Smith,  14  App.  Cas.  320; 

1.  llAdwn  SnKllah  PraoUaB.— A  party  Eaton  v.  Storer,  31  Ch.  Div.  91 ;  Stew- 
may  now,  in  almost  every  case,  avoid  ard  v.  North  Metropolitan  Tramways 
the  consequencesof  a  variance  between  Co.,  16  Q^B.  Div.  556;  In  re  Trufort, 
the  allegation  in  the  pleading  and  the  34  W.  R.  56 ;  In  re  ijaulard,  etc.,  Pat- 
state  of  facta  proved,  by  amendment  of  ent,  57  L.  J.  Ch.  309. 
the  record.  The  power  was  given  by  An  amendment  is  a  matter  of  right 
Lord  Tenderdcn's  act  (9  Geo.  IV.,  ch.  and  not  of  grace,  but  it  must  be  asked 
15),  in  regard  to  variances  between  for.  Colietteu.Goode,  7  Ch.  Div.  847; 
matters  in  writing  or  in  print,  pro-  Cropper  «.  Smith,  a6  Ch,  Div.  700; 
duced  in  evidence,  and  the  recital  Hipgrave  v.  Case,  z8  Ch,  Div.  360; 
thereof  upon  the  record;  and  it  was  Clarke  n.  York,  it  W.  R.  6a  ;  Kurtz w. 
afterward  extended  (Stat.  3  and  4  Wm.  Spencc,  36  Ch.  Div.  774  ;  GrifEths  v. 
IV.,  ch.  41,  4  33)  to  all  other  matters,  London,  etc.,  Docks  Co.,  13  Q^B.  Div, 
]n  the  judgment  of  the  court  or  judge  359.  See  remarks  of  North,  J.,  in  Ed- 
not  material  to  the  meriu  of  the  case,  evain  v.  Cohen,  41  Ch.  Div.  566;  I^aird 
upon  such  terms  as  to  costs  and  post-  v,  Briggs,  16  Ch.  Div.  445. 
ponement  as  the  court  or  judge  may  "  At  the  trial  of  a  cause,  a  material 
deem  reasonable.  Hanbury  v.  Ella,  i  variance  between  the  allegations  in 
Ad.  &  El.  61;  aS  E.  C.  L.  39;  Parry  t'.  the  pleadings  and  the  state  of  the  facts 
Fairhurst,  j  C.  M.  &  R.  196;  Doc  v.  proved  is  a  fatal  objection,  and  de- 
Edwards,  6C.  &  P.  zoS;  35  E.  C.  L.  cides  the  suit  In  favor  cf  the  objecting 
359:  Hemming  v.  Parry,  6  C.  &  P.  580  ;  party ;  and  a  variance  is  often  [it  might 
35  E.  C.  L.  550;  Mash  v.  Densham,  i  have  lieen  said  too  often)  considered  In 
M-  &  R.  443 ;  Cox  v.  Painter,  i  Nev.  &  this  technical  senseat  material,  though 
P.  ^8'  ;  Doe  V.  Long,  9  C.  &  P.  773;  38  to  common  sense  it  may  appear  to  be 
E,  CL.331;  Whitwill  ».  Scheer,8Ad.  very  trifling  and  though  it  may  be 
&  EI.  301 ;  35  E.  C.  L.  395;  Carmarthen  wholly  irrelevant  to  the  merits  of  the 
V.  L^wis,  6  C.  &  P.  608;  35  E.  C.  L.  case. .  But  let  it  be  constantly  remem- 
c6o;  Storr  v.  Watson,  z  Scott  S43;  30  txred,  that  the  intention  of  the  leglsla- 
E.  C.  L.  493;  Smith  -D.  Brandram,  9  lure  in  passing  the  3  &  4  Wm.  IV,  ch. 
Dowl.  Pr.  Cas.  441 ;  Read  -o.  Duns-  43,  Ijlf  13,  34,  eipressly  was  to  annul 
more,  9  C.  &  P.  588;  38  E.  C.  L.  338;  the  disastrous  consequences  of  such 
Smith  V.  KnoweIden,8  Dowl.  40;  Nor-  technicalities,  and  to  empower,  and 
cutt  -v.  Mottram,  7  Scott  176.  indeed,  require,  the  judges   to  amend 

For   amendment   In  criminal   cases,  in  all  cases  where  it  did  not  appear 

see  Act   9,  Geo.  IV.,  cb.  15 ;  11  &   13  that  the  opponent  had   been  misled  by 

Vict.,  ch.  46,  4  4;  14  &   15   Vict,  cb.  the   variance   and   prejudiced,  not  by 

100,  }  I.  beingdeprived  of  a  technical  objection, 

In  Tildesley  ».  Harper,  10  Ch.  Div.  but  in  the  just  and  meritorious  conduct 

393,  Bramwell,  L.  J.,  said  :  "  My  prac-  of  his  action  or  defense.     If  this  prin- 

tice  has  always  been  to  give  leave  to  ciple  be  kept  in  view  and  acleA  upon, 

amend  unless  I  have  been  satisfied  that  few  indeed  will  be  the  variances  that 


the  party   applying   has   been   acting  will  not  be  amended  by  the  judge  who 

neala  jSde,  or,  by  his  blunder,  has  done  tries  the  case,  or   by  the  court  above, 

some   injury  to   the  other  aide  which  when  he  reserves  any   difficult  point, 

cannot  be   compensated   by   costs    or  etc.     The  inclination   should  ever  be 

otherwige."  to  permit  an  amendment;  because,  if 

In  Clarapede  v.  Commercial  Union  erroneously  refused,  there  will  be  no 
51 
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IT.  ITbdeb  Codu  of  Civil  Pbocedhbx — 1.  In  GtensraL — There- 
are  embraced  in  the  codes  of  civil  procedure  three  sections  which, 
distinguish  the  discrepancies  between  the  alkgata  and  probata 
into  three  classes :  namely,  Material  Variances,  Immaterial  Vari- 
ances,  and  Failure  of  Proof. 

The  provisions  which  are  set  out  in  succeeding  sections  of  this 
article,  clearly  indicate  the  difference  in  effect  between  the  vari- 
ances just  mentioned.  In  the  case  of  a  material  variance,  the 
court  may  allow  an  amendment  on  such  terms  as  it  may  deem 
just.  Where  the  variance  is  immaterial,  there  being  no  injury- 
whatever  done  to  the  adverse  party,  costs  are  not  imposed  in 
allowing  an  amendment.  If  there  ts  a  failure  of  proof,  there  is- 
no  room  for  amendment,  and  dismissal  of  the  action  is  the  proper 
course.*  These  are  beneficent  provisions  and  should  be,  as  they 
generally  are,  liberally  construed  and  carried  out.  They  were 
designed  to  correct  a  great  evil  and  wrong  in  the  old  system  \. 
namely,  the  turning  of  a  party  out  of  court  upon  slight  and  non- 
essential mistakes  in  pleadings,  or  variances  between  the  plead- 
ings and  the  proof. 

The  power  of  the  court  to  allow  amendments  under  the  codes 
is  very  great.  The  real  limitation  to  it  seems  to  be  that  the 
amendment  shall  not  change  substantially  the  claim  or  defense.* 
To  illustrate  :  If  the  plaintiffs  in  an  action  for  conversion  sue  as 
tenants  in  common,  and  the  proof  shows  that  they  are. surviving 
partners,  the  trial  court  may  allow  them  to  amend  by  inserting- 
an  allegation  correctly  describing  the  right  and  character  in  which 
they  sue,'  But  where  the  plaintiff  claims  to  recover  for  fraud 
and  deceit,  he  cannot,  on  the  trial,  change  the  nature  of  his  action 
and  recover  on  contract.*  And  the  power  of  a  referee  to  allow 
amendments  is  subject  to  the  same  restrictions  as  that  of  a  judge- 
at  the  trial.^ 


„,  „           .  „.                  ]f>\  Hackett  v. 

:   party   prejudiced   has  an  express  Bank  of  California,  57  Cal.  33c.  While 

wer  of  appeal.     By  uniformly  acting  the  code  ib  liberal  in  disregarding  tech- 

on  this  principle,  the  aspersion  so  fre-  nical  defects  and omisE ions  ia pleadings,, 

quently  cast  upon  the  administration  and  in  ailowing  amendments,  it  does  not 

of  justice  will  be  effectimlly  removed,  permit  a  cause  of  action  to  he  changed, 

and  it  may  in  time  be  forgotten  that  a  either  because  the  plaintiff  fails  to  prove 

judge  once  judicially  declared  that  he  the  facts  necessary  to  sustain  it,  or  bc- 

would  nonsuit  a  plaintiff  for  an  error  cause  he  has  mistaken  his  remedy  and 

in  half  a  letter."     Heard's   Stephen's  the  force  and  effect  of  the  allegations  of 

Pleading,  p.  CXXVII.  hU   complaint.     Barnes  v.  Quigley,  59 

1.  See,   infra,   this    title.    Material  N.  Y.  165, 

Variance;  Immaterial  Variance;  Fail-  "     "    -■ 
are  of  Proof. 

1.  Power  a«  to  Aniendmenti  Ouder 
Oodea,— Carpenter  v.  Huffsteller,  87  N". 

Car.  373;   Grant   v.   Burgwyn,   88   N.  Super.   Ci.   455.     In   this 

Car.Qsl  Kron   v.    Smith.   96   N.  Car.  further  held  thai  the  eiercise  of  this 

389;  Whitcomb  1!.  Hungerford,  43  Barb,  power  !■  so  far  within  the  discretion  of' 

(N.  Y.)  177;  Egert  K.  Wicker,  10  How.  the  referee,  that,  although   it  may  be 

Pr.  (N.V.  Supreme  Ct.)  193;  Neudecker  reviewed  on  appeal,  the  court  will  not 
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An  application  for  leave  to  amend  a  pleading,  on  the  trial,  is 
always  addressed  to  the  discretion  of  the  court,  and,  if  denied,  is 
not  the  subject  of  appeal  or  review.*  But  where  the  refusal  of 
the  judge  to  allow  an  amendment  is  placed  on  the  ground  of  want 
of  power,  it  may  be  reviewed.* 

2.  Kinds  of  Variance — a.  Material  Variance. — The  usual 
provision  in  regard  to  material  variances  is  this :  "  No  variance 
between  the  allegation  in  a  pleading  and  the  proof  shall  be 
deemed  material,  unless  it  shall  have  actually  misled  the  adverse 
party  to  his  prejudice,*  in  maintaining  his  action  or  defense  upon 
the  merits.*  Whenever  it  shall  be  alleged  that  a  party  has  been 
so  misled,  the  fact  shall  be  proved  to  the  satisfaction  of  the  court, 
and  in  what  respect  he  has  been  misled,  and  thereupon  the  court 
may  order  the  pleading  to  be  amended  upon  such  terms  as  shall 
be  just."  • 

The  words  "  or  defense,"  in  the  above  provision,  are  not  found 
in  some  of  the  codes,  but  they  are  supplied  by  the  courts,  as  they 
are  clearly  necessary  to  complete  the  sense,  since  there  can  be  no 
reason  why  a  defendant,  who  has  been  misled,  shall  not  have  the 
like  liberty  of  amending  as  the  plaintiff.* 

To  constitute  a  variance  between  the  allegations  and  the 
proofs,  the  difference  must  be  as  to  the  substantial  elements  of 
the  case,  and  not  as  to  the  legal  conclusions  from  the  facts  drawn 
by  the  pleader.*    Ordinarily,  the  fact  that  the  party  has  been 

disturb  the  decitloa  unlet*  the  power  4.  Proof  by  the  defendant*  Ihtt  the^ 

bas    manlfeitlj   been    unwiselj    ezer-  knew  the  plaintiff  held  the  note  pro- 

cised.  duced  at  the  trial ;  that  thej  had  given 

1.  Dennis  v.  Snell,  50  Barb.  (N.  Y.)  no  other  note  of  that  dale  and  amount, 

95  ;  34  How.  Pt.  (N.  Y.)  467.  and  no  note  of   that  amount   payable 

3.  RusmII  u.  Com.,  jo  N.  Y,  80.  generally,  doei  not  tend  to  show  thai 
S.  llatoilalVarlaaea.— LJllr  v.  Baker,  they  were  misted  by  the  variance,  no 

88   N.  Car.  151;  Patrick  u.  Richmond,  defense    upon    the  merita   being   pre- 

etc,   R.  Co.,  93  N.  Car.  433 ;  Lawrence  tended.     Chapman  v.  Carolln,  3  Bogw. 

T'.  Hester,  93  N.  Car.  79;  Uiry  v.  Suit,  (N.  Y.)  456. 

91  N.  Car.  406;  GibbsK.  Fuller,  66  N.  B.  Bffsct  of  Want  of  Pioof  at  Prejudiea. 

Car.  ii9;Knowleii'. Norfolk  Southern  — Without   proot   to   the   satisfaction 

R.  Co„  \oi  N.  Car.  66;  Kopplekom  v.  at   the   court  that  the   adverse   party 

Huffman,  11   Neb.  95;  Buhl  v.  Trow-  hai  been  so  misled,  the   variance  will 

bridge,  41  Mich.  44;   Hunt  v.  Middle-  be  deemed  immaterial   and  treated  ac- 

Gworth,  44  Mich.  4^;  Hedrlck  v.  Os-  cordinghr.     Place   v.   Minster,   65    N. 

borne,  99  Ind.  143;  Braden  T.Lemmon,  Y.  89;  Catlin  v.  Gunter,  11  N.  Y.  368, 

117  Ind.  9;  Huntington  ti.Mendenhall,  rrversing  \  Titxei  CH .   Y.)  S53;   Siiss- 

73lnd.  4to;  Bennlnger  f.  Hess,  41  Ohio  dorfT  v.  Schmidt.  55  N.  Y.  319;  Fowler 

St,  69.  V.  Martin,  i  Thomp.  &  C.  (N.  Y.)  377; 

Vulajice  la  Jnattoaa'  Oourts. — Some  Dunn  v.  Durant,  9  Dalj  (N.  Y.)   3^0; 

of  the  codes  provide  that  in  justices'  Chapman  v.  Carolin,  3  Bosw.  (N.  Y.) 

courts  a  variance  between  the  proof  on  456;  Boynton  v.  Bojnton,  43  How.  Pr. 

the  trial  and  the  allegations  in  a  plead-  [N.  Y.  Supreme  Ct.)38u;  Blackmanv. 

ing  shall  be  disregar&d  as  Immaterial,  Wheaton,  13   Minn.  316;  Hill  v.   Mel- 

unless  the  court  is   satisGed   that  the  Ion,  3  Oregon  543;  Farley  r.   Eller.  39 

A&tem   party    has   been  misled  to  his  Ind.  321*  Reddick  i'.  Keesting,  139  Ind. 

prejudice    thereby.     See    Ntv)    York  iz8;   Wells  i.  Sharp,  57  Mo.  56, 

Code  Civ.  Proc.,  4  3943!    Washington  «.  Pegram  v.  Sloltz,  67  N.  Car.   147. 

Code,   4    1738;   Montana  Comp.  Stat  7.  Piatt  i'.  Longworth,  a?  Ohio   St. 

1887, «  777-  'S9- 
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misled  to  his  prejudice  by  a  variance  must  be  made  to  appear  by 
affidavit.*  And  if  he  fails  to  file  his  affldavit  setting  forth  in  what 
respect  he  has  been  misled,  the  objection  is  not  available  to  him 
in  the  appellate  court*  Proof  of  necessary  prejudice  to  the  op- 
posite party  may,  however,  in  some  cases,  appear  on  the  face  of 
the  pleadings  themselves,* 

There  is  found  in  some  of  the  codes  a  provision  that  where  the 
plaintiH,  in  an  action  to  recover  the  possession  of  personal  prop- 
erty, on  a  claim  of  being  the  owner  thereof,  shall  fail  to  es- 
tablish  on  trial  such  ownership,  but  shall  prove  that  he  is  entitled 
to  the  possession  thereof  by  virtue  of  a  special  property  therein, 
he  shall  not  thereby  be  defeated  of  his  action,  but  shall  be 
permitted  to  amend  his  complaint  on  reasonable  terms,  and  be 
entitled  to  judgment  according  to  the  proof  in  the  case* 

b.  Immaterial  Variance.  —  In  reference  to  immaterial  vari- 
ances, it  is  provided  that  where  the  variance  is  not  material,  as 
prescribed  in  the  preceding  section,  the  court  may  direct  the  fact 
to  be  found  according  to  the  evidence,  or  may  order  an  imme- 
diate amendment  without  costs."  Generally  speaking,  mere  mis- 
nomers, slight  errors  in  amounts,  and  in  the  description  of  prop- 
erty, are  immaterial,  and  are  to  be  disregarded  or  amended  without 

1.  Meyer  v.  Chambers,  68  Mo.  616;  i..  Playsted,  36  Barb.  (N.  Y.)  J6.     And 

Fischer  r'.  Max,  40  Mo.  404;  Turner  t>.  where  the  amendment  could  have  been 

Chillicothe,   etc.,  R.  Co.,  51   Mo.  509;  iriade  on  the  trial,  the  appellate  court 

Shelton  v.  Durham,  76  Mo.  ^;;  Bank  will  treat  it  ai  having  been   made,  or 

of  Pleasant  Hill  v.  Wills,  79  Mo.   275;  allow  the   amendment   ttune.  pro  Immt. 

WelU  T-.  Sharp,  57  Mo.   56;   Waidheir  Hamilton  t/.  Winterrowd,  43  Ind.394; 

V.  Hannibal,  etc.,  R.  Co.,  71  Mo.  514;  Kmtz  -o.  Howard,7olnil,  174;  Davis  p. 

Baylie'G  Pleading  329.  Dohertv,69  Ind.  11  ;  Coleman  v.  Plajr. 

).  Clements  v.  Maloney,  55  Mo.  353.  sted.  36  Barb.  (N.  Y.)  26;  Chamblee 

See  also  infra,  this  title,  Wiem  Objec-  i^.  McKenzie,  31  Ark.  155  ;  Lake  Shore, 

t!o»  to  Be  Made.  etc..  R.  Co.  v.  Lavalley,  36  Ohio  St.  22; 

3.  Lyon  I'.  BlosBom,4Duer(N.  Y,)  Hoffman  v.  Gordon,  15  Ohio  St.  Ill; 
318,  Insurance   Co.    h.    Bonnell,    35    Ohio 

4.  See  WasiingieH  Code,  f)  142,  St.  367. 

In  Silsby  v.  Aldrldge,  i   Wash.   117,  Where  an  issue  not  presented  bj  the 

an  action  Tor  certain  personal  property,  pleadings  is  fully  litigated  on  the  trial, 

the   plaintifiB   alleged  ownerBhip,    and  the  complaint  may  be  amended  at  any 

produced   a   chattel   mortgage   of  the  time   to  conform  to  the   facts,  or  the 

property  in  question,  given  to  them  by  variance   may  be  wholly  disregarded. 

thirdpersonatosecureadebtnolyetdue,  Flanders    v.   Cottrell,    36    Wis.    564; 

containing  the  usual  provisions  against  Weston    v.   McMillan,   43    Wis.   567; 

removal  and  disposition.  The  property  Russell  v.  Loomia,  43  Wis.  545, 

had  never  been  in  the  plaintiffs' posaes-  In  Tfew  Tork,  this  power  to  ametid 

sion,  but  had  been  delivered  to  the  de-  and  conform  the  pleadings  to  the  proof 

fendanl  by  the  mortgagors  a  abort  time  is  not  confined  to  the  court  at  trial  nor 

before   the    action.     It    was  held   that  at  special  term,  but  may  be  exercised 

there  was   a   fatal   variance,   not  to  be  by  the  court  at  general  term,  or  by  the 

cured  by  amendment  under  the  section  court  of  appeals.     Dougherty  v.  Val- 

'    he  code  above  mentioned.     To  the  '  "'          "  —   ■.-.-            '--              t»_... 
'.   efTect  is   Kerron   v.  North  Pac. 

Lumbering,  etc.,  Mfg.  Co.,  I  Wash.  241.  In  Zeigler  v.  Wells,   28  Cal.  264,  an 

5.  Inunatarlal  Varlaaae, — Disregard-  action  against  a  common  carrier  for 
ing  the  variance  is  tantamount  to  an  not  complying  with  a  contract  to  carry 
amendment  of  the  complaint.  Coleman  and  deliver  a  draft,  the  petition  alleged 
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terms.'     And  a  variance  as  to  dates  will,  as  a  rule,  be  considered 
immaterial,  unless  the  dates  are  of  the  gist  of  the  action.* 

Where  the  petition  alleges  an  express  ^reement,  and  the  evi- 
dence shows  an  implied  one  only,  the  variance  is  immaterial.'  And 

that   th«   draft  wai  signed   by  "  John  on   the   tame  fund,  and  for  the  lame 

Q.   Jackson."    The  proof  showed  Ihat  amount,    but    numbered   "  893."    The 

it    was    signed,   ■'John    Q.     Jackson,  variance  wa«  considered  immaterial. 

agent."     The  court.  In  holdintthis  vs-  In  Newstadt  v.  Adams,  5  Duer   (N. 

ri&nce   to  be  Immaterial,   said:   "The  Y.)  43,  the  petition  averred  a  deliver]' 

variance  goes  merelj  to  the  identity  of  to  carriers  at  ^g  Broadwa^'.  The  prool 

the  paper  or  document  which  it  Is  al-  was  of  a  delivery  at  an  ol^ce  In  Canal 

leged  the  defendants  undertoolc  to  car-  Street.     The  variance   wag   considered 

ry.      The  draft  alleged,  and   the  draft  immaterial. 

proved,  are  identical  in  legal  effect;  and  1.   People    v.    Eaton,   41    Cal,    657; 

thej  were  also  circumstantially  Ident]-  Wolcott   v.  Meecb,  31  Barb.  (N.  Y.) 

cml,  except  in  the  matter  of  the  word  331  ;  Bank  of  Cooperatown  v.  Woods, 

'a^nt.'     We  cannot  consider  that  the  38    N.   Y.    t,±^;  Bank   of   Hanava   v, 

absence  of  that  particle  in   the  allega-  Magee,  10  N.  Y.  335,  aprming  7  Abb. 

tions  and  its   presence   In   tbe   proof,  Pr.  (N.  Y.)  134. 

could   have   affected   anr   substantial  3.  Varlano*    In    lUtM.  —  Beach    v. 

riffhts  of  the  defendants."  Tooker,  10  How,  Pr.  (N,  Y.  Supreme 

In  a  suit  on  a  judgment  of  another  Ct.)  (97;  U.  S.  i^.  LeBaron,  4  Wall.  (U. 

state,   the  judgment  was  described  as  S.)  643. 

having  been  rendered  for  119.30  costs.  In  Wilier  v.  Bergenthal,  50  Wis.  474, 

whereas   the  judgment  offered  in  evi-  the  complaint  alleged  that  the  petition 

dence   was  for  t[S.30  costs.     The  va-  for  a  lien   was   filed  July  6,   1878,  and 

rlance  was   deemed  immaterial.     Car-  within  six  months  after  the  last  charge 

penter  I.-.  Ritchie  (Wash.  1891),  38  Pac  for    work   and    materials.     The  proof 

Rep.  380.  was  that   such   last  charge   was  made 

'""                  .........    j^  n  railroad  November  27,  1877,  and  the   petition 

mplaint  as  a  filed  May  6,    1878.    The  variance  was 

ind  the  con-  held  to  be  Immaterial, 

tract  produced  at  the  trial   and  given  Where     the   complaint  showed   an 

in  evidence  was  an  agreement  to  pay  agreement   for  extension  of  time  from 

$t.<K>,  it  was  held  that  the  variance  was  April  7th  "until  nextspring,"  andihe 

immaterial,    and   the   supreme   court  evidence  was  that  the  agreement  was 

would   consider   the  complaint   as  for  an  extension  for  one  year,  the  vari- 

■mended  so  as  to  conform  to  the  proof,  ance  was  considered  immaterial.  Banta 

Lucas  V.  Smith,  43  Ind,  103.  v.  Martin,  38  Ohio  St.  534. 

In  State  Ins.  Co.  v.  Schreck,  17  Neb.  S.  AIlaglnK  Bxprsaa  Asreamaut — Pror- 

C37  ;  20  Am.  St.  Rep.  696,  the  policy  of  inc  ImpllAd  One. — Smith  v.  Lippincotc, 

insurance  described  the  real  estate  upon  49  Barb.  (N.  Y.)  398  ;  ajglrmed  oa  ap- 

whlch  the  insured  property  was  situated  peal,  see  6  Alb,  L.  J.  199. 

as  the   "N.  E.  quarter  of  sec.  3,  tp.   30,  Where  the  allegations  were  that  cer- 

range  16,  County  of  Holt,  State  of  JVe-  tain  work  and  services  were  to  be  per- 

braiJia.'"   The  evidence  showed  that  the  formed  at  an  agreed  compensation,  and 

property  was  on  the  northwest  quarter  the  proof  was  that  they  were  to  be  at 

ofthe section namedatthetimeof  insur-  what  they  were  reasonably  worth,  the 

ance,  and  had  so  remained  until  the  loss,  variance   vras   considered   immaterial, 

the  mistake  being  in  the  policy.  It  was  Sussdorff  i;.   Schmidt,  5^   N.  Y.   319; 

held  that  the  variance  was   immaterial,  Scott  v.  Lillenthal,  9  Bosw.  (N.Y.) 

and   it   was   unnecessary  to  reform  the  324. 

policy  before  the  trial.  In  Giffert  v.  West,  33  Wis.  617,  the 

In   Roe  V.   Cutter,  4  Wash,  611,  the  complaint  averred  an  express  warranty, 

complaint  alleged  the  conversion  of  a  which   was   not  proven,  but  the  facta 

city  warrant,  "A.  896,"  drawn  on  a  cer-  put    in    evidence,    without   objection, 

tain  fund,  ffir  a  certain  amount.  The  evi-  showed   an   implied   warranty    to  the 

dence  showed  that  the  defendant  never  same  effect.     It  was  held  that  the  vari- 

had  such  a  warrant,  but  that  he  did  re-  ance   should  be  disregarded,  or  an  im- 

ceive  from  the  plaintiff  a  warrant  drawn  mediate  amendment  allowed. 
S6 
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where  the  complaint  is  based  upon  an  implied  promise  to  repay 
money  paid  out  by  the  plaintiff  for  the  defendant's  benefit,  and 
the  proof  shows  an  express  promise  to  repay,  the  variance  is  im- 
material.' 

Where  the  copy  of  the  note  spread  on  the  pleadings  contained 
trifling  departures  from  the  original,  as  in  abbreviations,  and  in 
stating  the  amount  in  words  as  well  as  in  figures,  the  variance  was 
adjudged  immaterial.* 

Where  the  averment  is  of  a  sale  in  writing,  and  the  proof  shows 
a  sale  by  parol,  the  variance  is  immaterial.' 

A  variance  between  the  complaint  and  proofs  in  the  degree  of 
force  used  in  expelling  the  plaintiff  from  the  defendant's  cars,  is 
immaterial.* 

Where  the  plaintiff  declared  upon  an  unconditional  contract, 
and  proved  a  conditional  one,  the  conditions,  however,  playing  no 
part  in  the  pending  suit,  the  variance  was  held  to  be  immaterial.' 
And  similarly,  where  it  was  shown  that  before  the  action  was 
instituted  the  conditions  were  fulfilled.* 

In  an  action  for  causing,  by  wrongful  act,  the  death  of  a  person, 
where  the  allegations  were  that  the  defendants  owned,  as  tenants 
in  common,  the  entire  block  in  front  of  which  the  accident  oc- 
curred, and  the  proof  was  that  they  owned  it  in  distinct  parcels 
in  severalty,  the  variance  was  held  to  be  immaterial.'' 

Where,  in  an  action  for  conversion,  it  was  averred  that  the  prop- 
erty belonged  to  the  plaintiff,  and  the  evidence  showed  that  it 
was  consigned  to  him  as  a  factor,  he  being  chargeable  with  its 

In  Farrell  v.  Palmer,  36  Cal.  187,  the  Where  h  note  which,  hj  its  termg,  is 

plaintiff  decisred  on  an  express  prom-  payabie  eight  monthe  after  date,  is  de- 

\tc  barred   by  the   Statute  of  Limira-  scribed  in  the  complaint  correctly,  ex- 

tions.   He  proved  an   acknowledgment  cept  that  the  time  when  it  Is  pajable 

from  which  a   promise  would  be  im-  Is  not   slated,  so   that,  In  effect,  it  ii 

piled.     The  variance  was  adjudged  im-  stated  to  be  paj^ble  generally  and  ab- 

malerial.  soiutelj',  the   variance   Is    immaterial. 

1.  AlleEliiB  Implied PromiiB — rrorlnx  Chapman    v.   Carolin,    3    Bosw.    (N. 

Bzpraii  Ona. — Ashton  v.  Sliepherd,  120  Y.)  456. 

iDd.  69.  8.  Patterson   v.  Kevstone  Min.  Co., 

In  Ludlow  V.  Dole,  61  N.  Y,  617.  30  Cal.  364. 

affirming    i    Hun    (N.    Y.)    715,   the  4.  Kline  f.  Central  Pac,  etc,,  R. Co., 

complaint  was  on  a  quantum  tneruii.  39001.591. 

The  proof  showed  a  specific   contract  B.  Pencil  v.  Home  Ins.  Co.,  3  Waah. 

fixing   the   price.      The   variance  was  48^;    Clark   v.   Phoenix   Ins.   Co.,  36 

held  to  be  immaterial.     See  also  Fells  Cat.  16S. 

r.  Vestvali,  2  Kcyes  (N.  Y.)  15a.  B.  Hart  v.  Hudson,  6  Duer  (N.  V.) 

a.  Corcoran  !■.  Doll,  33  Cal.  83.  394.  In   this  case   it  was   said   by  the 

Where  the  note  upon  which  the  ac-  court,  speaking  bj'  Duer,  J.,  that,  at  any 

tion  was  founded  was  described  in  the  rate,  when   the  evidence  showing  the 

complaint  as  payable  "  three  months  variance   has  been  received  upon  the 

after  dale,"  and  that  produced  at  the  trial    without    objection,    the    referee 

trial,  although   corresponding    in    all  ought  to  disregard   it,  leaving   to  the 

other  particulars  with  that  set  forth  in  court,  in  the  exercise  of  the  discretion 

the   complaint,   was  payable  four  given  it  by  the  code,  to  amend  the  com- 

months   af^er   date,  the   variance  was  plaint  by  conforming  the  allegatiooi 

held  to  be  immaterial.    Trowbridge  v.  thereor  to  the  proof. 

DIdier,  4,  Duer   (N.  Y.)  448,  T.  Gay  v.  Winter,   34  Cal.  153. 
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value,  whether  sold,  lost,  or  destroyed,  the  variance  was  considered 
an  immaterial  one.' 

Where,  on  the  trial,  the  defendant's  counsel  alleged  that  there 
was  a  variance,  but  made  no  answer  when  asked  by  the  judge  if 
he  had  been  misled  thereby,  it  was  ruled  that  if  there  was  a  vari- 
ance, it  must,  under  the  circumstances,  be  considered  immaterial.* 

Other  examples  of  immaterial  variances  will  be  found  in  the 
notes.* 

1.  Gorum  V.  Cuer.  I  Abb.   Pr.   (N.  complalntalleged  that  the  plaintiff  paid 

Y.  C.  PI.)  185.  the  defendant  for  &  certain  chattel,  and 

S.  Morgan  v.  First  Nat.  Bank,  93  N.  the  proof  was  that  a  third  person,  hii 

Car.  353.  debtor,  delivered  goods  for  the   plain- 

S.  Wb«Ta,  In  ui  aeUon  npon  a  oou-  tiff  to  the  defendant  to  the  amount  of 

trut,  the  complaint  alleged  that  the  the  price  of  the  chattel,  for  which  the 

pUintifl   refused  to  enter  into  the  con-  defendant  gave  the  plaintiff  credit.     It 

tract    unless    one   of    the    defendants  was  held  that  this,  If  a  variance   at  all, 

■hould   Indorse  such  contract  and  be-  was  one  which  could  not  mislead  the 

come  responsible  for  its  performance,  defendant,  and  for  which  the  judgment 

and  upon  the  trial  it  appeared  that  the  should  not  be  reversed, 

agreement    was    that    the    defendant  In  an  aatlon  of  slander,  where  a  con- 

abonld  join  in  and  sign  the  same,  it  was  tract  is  referred  to  in  the  petition, 

held  that  the  variance  was   Immaterial  simply  hj  way  of  preliminary  Induce- 

and   should   have   been   disregarded,  mcnt,  the  contract  is  not  rendered  in- 

Hauck  v.  Craighead,  4  Hun  (N.  Y.)  561.  admissible  in  evidence  on  account  of  a 

InNastai'.   Towne,  j  Wall.    (U.  S.)  technical  variance  between  the  instru- 

689,  the  averment  was  "a cash  consid-  ment  and  the  allegations  of  the  peti- 

eration   in  hand  paid."  and  the   proof  tion,  where  the  effect  of  such  variance 

was  that  the  consideration  was  a  sight  Is  not   to  surprise   or   mislead   to   hig 

draft  which  was  paid.     This  was  held  prejudice  the  advcr«e  party.    Clements 

to  be  an  amendable  variance.  r.  Maloney,  55  Mo.  351. 

In  an  aotlou  on  a  lira  Insurance  pollc7,  In  Barnett  n.  Ward,, ^6  Ohio  St.  107; 

the  complaint  alleged  a  written  appli-  38  Am.  Rep.  561,  the  defendant,  In  an 

nation  made  and  signed  by  the  assured,  action  of  slander,  was  charged  with 

in  which  certain  material  false  repre-  saying  that  the  plaintiff "  slept  with " 

sentations   were  made,  and  that  these  a  man   not   her   husband.     The  proof 

thereby  became  warranties.     The  jury  showed  the  statement  to  have  been  that 

found    that   the   questions  were   asked  such   person  "  was   in  bed "  with   her. 

and  answered  as  stated  in  the  wrilten  The  variance  was  adjudged  immaterial, 

application,  but  that  the  assured  did  not  the  court  observing:   "In  the  present 

sign  it  ;   and  the  evidence  of  that  fact  case,  it  not  only  was  notshown  that  the 

was  admitted  and  submitted  to  the  jury  defendant   below    was   misled    to   his 

without  objection,  and  the  finding  was  prejudice  by  the  supposed  variance. but 

not  excepted  to.     It  was  held  that  the  that  he  was  so  misled  was  not  even  sug- 

variance  was  immaterial,  and   the   an-  gested.     Indeed,   it  is  not   easily  seen 

swer  might  be  treated  aa  amended  ac-  how  he  could  have  been  misled  by  ■ 

cording  to   the   evidence   and   finding,  variance  so  slight.    The  words  proved, 

Rvan  v.Springaeld  F.,etc.,Ina.  Co.,46  as  well  as  those  In  which  the  charge 

Wis.  671.  was  laid,  imputed  to  the  plaintiff  be- 

In    pleaiUng   ninry,   the   transaction  low   a   want  of   chastity.     The  words 

should  be  correctly  set  out  in  substance,  proved  were  slightly  variant  from  those 

but    where,  on  the  trial,  the  evidence  alleged,  but  thev  were  clearly  of  the 

■     "                                                         .  .           .       -.         ,ning.     That  the 


tends  to  prove  a   usurious  agreement  same  Import  and  meaning. 

differing  from   the  one  alleged  in   the  defendant  below  could  have  been  n 

answer,  in  several  particulars,  but  not  in  led  by  a  difference  in  phraseology,  ap- 

its  entire  scope  and  meaning,  and  the  paretitty  so  immaterial,  is  hardly  to  be 

plaintiff  is  not  misled  thereby,  the  va-  believed." 

riance  will   be    deemed    immaterial.  In  an  action  bra  •Mrant,  tor  Injnrlaa 

Clayes  v.  Hooker,  4  (Hun  N.  Y.)  331.  received  through  the  negligence  of  the 

In  Cod/  V.  BemU,  40  Wis.  666,  the  master,  the  complaint  alleged  that  the 
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c.  Failure  of  Proof.— The  codes  provide  that  "where  the 
allegation  to  which  the  proof  is  directed,  is  unproved,  not  in  some 
particular  or  particulars  only,  but  in  its  entire  scope  and  meaning, 
it  is  not  a  case  ol  variance,  but  a  failure  of  proof. ' 

In  cases  of  failure  of  proof,  there  can  be  no  amendment;  dis- 
missal of  the  action  is  the  proper  course.* 

When  the  plaintiff  proves  a  contract  essentially  different  from 
the  one  declared  on,  there  is  a  failure  of  proof,  and  the  defendant 
is  entitled  to  a  nonsuit.^  Thus,  if  an  action  is  brought  upon  an 
account  stated,  and  the  proof  fails  to  show  such  an  account, 
though  it  may  indicate  a  liability  on  a  special  contract,  or    for 

plaintiff  left  lii»   work    to   go  to  the  (N.  Y.)   i8o;  Lefler  i'.  Sherwood,    ai 

■water  closet  and  was  injured  while  on  Hun  (N.  Y.)  S73 ;   Brown  v.  Moorp,  3 

the  way;  (he  proof  showed  that  he  was  Oregon  438;  PeaBle^  v.   Hart,  3   West 

on  his  way  to  his  work,  but  had  not  at  Coast  Rep.  623  ;  Johnston  Harvester  Co. 

the  time  begun  work  for  the  day.   The  v.  Clark,  30  Minn.  308;  Pape  w.  Capital 

variance   was    considered   immateriH].  Bank,  30  Kan.  440;  17   Am.   St.   Rep. 

Say  ward  v.  Carlson,  i  Wash.  39.  183;  McMahan  v.  Miller,  81  N.  Car. 

tt  la  not  a  vatltuiaft  to  aver  &  sala  and  317;  Wileon  -v.  Moore,  72  N.  Car.  55S; 

dallTer?  and  prove  a   sale   and  readi-  Brown  v.  Morris,  83  N.  Car.  i^i;  Wal- 

ness  to  deliver.     Carter  1..  Carter,  101  ker  7..  Duncan.  68  Wis.  624;  Engel   *. 

Ind.  450.  Hardt,  56  Wis,  456 ;  Delaplaine  v.  Turn- 

OUter   ^lUnmi   of   InuMtorlal  Ta-  ley,  4|  Wis.  31 ;  Harper  v.  Milwaukee, 

rluico. — For  other  instances  of  imma-  30  Wis.  365 ;   Robblns   r.   Digglns,   78 

terial  variances  see  the  following  cases:  Iowa   511;   Thalhelmer   v.    Crow,     13 

Sacramento  County  K.  Bird,  31  Cal,  73;  Colo.  397;    McAdams    w.    Sutton,  14 

Peters  V.  Foaa,  30  Cal.   590;   Plate   v.  Ohio  S't,  333. 

Vega,   31    Cal.   383;    Robinelt  v.   Mc-  1.  Cincinnati, etc., R. Co, v. Bunnell, 

Donald,   65   Cal,   6";    Rosebrooks   11.  61  Ind.  183. 

Dinsmore,  5  Abb.   Pr.    N.    S.   (N.  Y.  9.  FkUvra  of  Probt— In    Johnson    z>. 

Ct  of  App.)  59;  Cruger   t>.   McLaury,  Moss,  4;  Cal.  515,  the  contract,  as  set 

41    N.   Y.    110,    afirming   ji     Barb,  out  in  the  complaint,  did  not  require 

(N.  Y.)  642;    B^xbie  v.  Wood.  34  N.  the  defendant  to   give  to  the  plaintiff 

Y.  607,     nffirmiiig  3   Bosw.    (N.    Y.)  any  written    guaranty    that   he  would 

a67i   Phelps    v.   Van    Dusen,   3     Abb.  not   reestablish   a   ferry,  that  being  a 

App.   Dec.   (N.   Y.)   604;    Walbridge  question  in  the  case;  and  the  pTaintiff 

■V,  Ocean  Nat.  Bank,  59  N.  Y.  643;  Pur-  proved,  by  his  own  testimony,  that  he 

chase   v.    Matteson.   6  Duer   (N.    Y.)  bought  the  right  of  way  of  the  defend- 

587;    Schoop  v.  Clarke,   I   Keyes  [N.  ant's  ferry,  and  that  the  defendant  was 

Y.)  181;  Hoeley  f.  Black,38N.  Y.438;  to  give   him  a  written   guaranty   that 

Harpending    i>.    Shoemaker,    37  Barb.  "  there  should  be  no  more  ferry  there." 

(N.    Y.)    J70;    Robinson     v.     Whee-  The  court  held  that  there  was  proved 

ler,  35  N.  Y.  2i;2;  Bedford  i/,  Terhune,  a  contract  essentially  different  from  the 

__  V.  1.      __     ii.!. _     »-_i —     ,-  —    -"sclared  on,  and  a   motion   (or  a 

it  should  be  granted. 

Tomlinson,  i  E.  D.  Smith  (N.  Y.)  364;  In  Boardmant'.Griflin,  Ji  Ind.  loi,  ft 

Meriden  Britannia  Co.  v.  Zingsen.  48  was  said  that  parties  to  an  action  must 

N.  V.  347,  amrming^  Robt.   (N.   Y.)  recover,  if  at  all,  upon  the  allegations 

313;  8   Am.  Rep.  549;  Lobdell  v.  Lob-  of  the  pleadings  therein  ;  and  when  the 

dell,    36     N.     Y.     317;     Chaifield    -u.  trial   is  by  the  court,  it  may  not,  any 

Frost,  3  Thomp.   &  C.   {N.    Y.)   357;  more  than  a   jury,  go   outside  of  the 

Bate  V.  Graham,  it   N.  Y.   337;   Ma-  case  made   bv   the  pleadings  and  find 

comber  I',  Granite  Ins.  Co..    15    N.    Y,  for  a  party  upon  facts  different  In  their 

495;  Rose  V.  Bell.  38  Barb.  (N.  Y.)  35 ;  general  scope  and  meaning  from  those 

Cornell!^.  Ma»ten,35  Barb.  (N.Y.)  157;  pleaded.     It  would  be  (oily  to  require 

PatonD.  Lent,4Duer(N.  Y.)33i;  Pol-  the  plaintiff  to  state  his  cause  of  ac- 

tard  r.  New  York,  etc.,  R.  Co.,  7  Bosw.  tion  had  the  defendant  to  disclose  hi* 

(N.  YO  437;  Carter  v.  Hope,  10  Barb,  groundsof  defense.  If,  on  the  trial,  either 
68 
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fraud,  there  is  a  failure  of  proof.*  And  where  suit  was  brought 
on  a  contract  alleged  to  have  been  made  with  a  person  since  de- 
ceased,  and  for  the  benefit  of  his  estate,  but  the  evidence  showed 
that  he  was  hot  a  party  to  the  contract  in  its  origin,  and  had 
never  acquired  an  interest  in  it  by  assignment,  this  was  held  to 
be  a  failure  of  proof.* 

Where  the  note  declared  on  does  not  mention  any  place  of 
payment,  and  that  offered  in  evidence  is  made  payable  at  a  cer< 
tain  banlc,  the  variance  is  fatal.' 

A  failure  of  proof  also  occurs  where  the  plaintiffs  sue  in  their 
separate  capacities,  and  prove  a  contract  with  the  partnership  of 
which  they  are  members.* 

In  an  action  for  negligence,  it  is  not  proper  for  the  plaintiff  to 
allege  in  his  complaint  one  thing  as  the  proximate  cause  of  his 
injury,  and  upon  the  trial  prove  another  as  the  proximate  cause.' 

In  an  action  on  an  account  for  work  and  labor  performed,  the 
plaintiff  may  not  recover  on  facts  showing  a  guaranty  by  the 
defendant  that  other  parties  would  pay  for  the  work.* 

If,  however,  the  proof  sustains  a  cause  of  action  which  can  be 
found  in  the  complaint,  it  is  sufficient,  although  the  language 
used  in  stating  it  may  be  inappropriate  and  lacking  in  precision 
and  technical  accuracy. '^  And  a  failure  of  proof,  or  a  variance 
between  the  allegations  and  proof,  as  to  such  provisions  of  the 
contract  as  are  not  essential  to  a  recovery,  will  not  defeat  the 
plaintiff's  action.* 

or  both  might  abandon  such  grounds  Waldhier  «.  Hannibal,  etc.,  R.  Co.,  71 

and  recoverupon  others  which  are  sub-  Mo.  J14.     See  also  Buflington  r.  At- 

itanlially  different  from  those  alleged.  Untie,  etc.,  R.  Co.,  64  Mo.  J46. 

1.  VofkeningTi.  DeGraafT,  81  N.  Y.  In  Parker  n.  Rensselaer,  etc.,  R.  Co., 

168,  afirtning    «   N,  Y,   Super.    Ct.  16  Barb.  (N.  Y.)  ;3is,  the  plaintiff  al- 

404,     See  also  Whitney  v.  Purrington,  leged  that  ihe  injury  to  his  properly 

59  Cat.  36.  waa  occasioned  by  the  neglect  of  Ihe 

I.Pendleton    v.   Dalton,  96  N.  defendant  to  construct  "cattle  guard?,'* 

Car,  507.  and  the  proof  was  that  it  was  due  to 

).  Faulkner  ti.  Faulkner.73  Mo.  327.  the  omission  to  build  "fences."     Thi» 

4.  McCord  11.  Seale,  jG  Cal.  163.  was  considered  a  failure  of  proof. 

B.  AUeclnc  Ona  Tblac  ai  Froslmata  8.  Packard  v.  Snell,  35  Iowa  80. 

OauM— PTOTliic  Anotnar.— Wootiey   v.  1.  Knapp  c.  R  o  c  h  e  ,  37  N.  Y.  Su- 

Ellenville    (Supreme   Ct.),   13   N,   Y.  per.     Ct.  395;  Ralston  r.  Kohl,  30  Ohio 

Supp.  410.  St.  92. 

Aright  to  recover  on  a  complaint  8.  Gaineif.  Union  Transp.,  etc.,  Co., 

all^ingnegligence  in  the  tueof  defect-  38  Ohio  St.  418;  Nolte  v.  Hilt,  36  Ohio 

Ive  machinery,  cannot    t>e  supported  St.  i86. 

by  proof  o(  negligence  In  employing  In  Miller  v.  Kendig,  55  Iowa  177,  it 

nnsklllful  men  to  operate  the   machin-  was  said,  by  way  of  illuEtra^on,  that  if 

ery.     Long  -v.  Doxey,  50  Ind.  385.  one  should  sue  for  goods  sold  at  an  al- 

Where  the  petition  alleged  that  the  leged  contract  price,  and  the  evidence 

plaintiff  was  injured  through  the  negll-  should   show  thai  the   contract   price 

gence  of  the  defendant,  in  having  and  was  less  than   alleged,   and  a   verdict 

using  defective  machinery,  and  In  run-  should  be  rendered  accordingly,  there 

ning  and   managing  its   railit)ad  end  would  evidently  not  be  such  failure  of 

cars,  and  ibe  proof  was  that  the  injury  proof  ai  would  juitif  j  setting  aside  the 

was  occasioned  by  a  broken  frog,  there  verdict.    The  claim  would  not  be  un- 

washeld   to   be  a   failure  of   proof,  proved   in    Its    general  meaning — the 
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iTDdw  <Mm  at  VARIANCE.  < 

The  most  familiar  applications  of  the  rule  first  stated  above,  in 
regard  to  failure  of  proof,  are  that  if  the  complaint  alleges  a  cause 
of  action  ex  delicto,  and  the  proof  establishes  a  breach  of  con- 
tract,  express  or  implied,^  or  if  a  cause  of  action  ex  contractu  be 
alleged,  and  one  ex  delicto  be  proved,*  no  recovery  can  be  had, 
and  the  action  must  be  dismissed.  And  on  a  complaint  demand- 
ing only  equitable  relief,  there  can  be  no  recovery  as  for  a  con. 
version.*  Where,  however,  the  averments  of  the  petition  are  suf- 
ficiently sustained  by  theevidence,if  a  cause  of  Action  ex  contractu 
be  otherwise  set  forth,  it  is  not  enough  to  authorize  a  nonsuit 
that  the  petition  contains  an  averment  suited  to  an  action  ex 
delicto* 

Other  examples  of  failure  of  proof  are  given  in  the  notes.' 

cUfm  tn  Iti  general  meaning  being  for  to  be  a  failure  of  proof.  Dean  v.  Yate*, 

the  price  of  the  goods  Bold.  »  Ohio  St.  38S. 

t.  AUeslnv  Caoae  of  AaUon Ix  IMloto  In  People  v.  Cuahman,  i  Hun  CN. 
— PTOTlnK  One  Sx  Oantractii. — Hackett  Y.)  73,  In  proceedings  instituted  by 
v.Bankof  Ca1iforniB,57  Cal.335;  Rothe  the  respondent,  under  the  Landlord 
V.  Rolhe,  31  Wis.  570;  Walter  v.  Ben-  and  Tenant  Act,  to  have  the  relator 
sett,  16  N.  Y.  353;  De  Grew  ».  Elmore,  removed  from  a  certain  portion  of  a 
50  N.  Y.  I.  Where  fraud  la  the  basis  pier  In  New  York,  described  in  the 
of  the  complaint,  there  can  be  no  re-  complaint  by  metes  and  bounds,  and  at 
coTery  for  a  breach  of  contract.  Roa*  the  trial  there  was  no  proof  of  any 
V.  Mather,  51  N.  Y,  loS,  reverting  47  lease  of  the  particular  premises  de- 
Barb.  (N.Y.)  5S2;  10  Am.  Rep.  563 i  scribed,  this  was  held  to  be  a  faUl 
People   V.   Dennison,   84   N.  Y.   273;  variance. 

Watts  I'.  McAllister,  33  Ind.  364;  Jo-  ATermant  of  OwnwiUp  Ut  Fee — proof 

hannesEonv,  Borschenius,  35  Wis.  131.  of  Equitable  OwBarlhlp. —  Where  the 

3.   Ramirez  v.  Murraj,  5  Cal.  331;  petition  avers  that  the  plainlifTs  are  the 

Beard  i>.  Yates.  1  Hun  (N.Y.)  466.  owners  in  fee  of  the  land,  and  the  proof 

In  an  action  for  goods  sold  and  de-  is  that  the/  are  the  equitable  owners, 
livered,  there  can  be  no  recovery  on  a  and,  as  such,  have  the  right  to  have 
slate  of  tacts  which  constitute  a  tres-  the  deed  from  the  trustees  set  aside, 
pass  rfit  bonis  aifcrlatii.  Link  v,  for  a  failure  to  comply  with  the  con- 
Vaughn,  17  Mo.  585.  ditions  of  the  power,  there  is  a  failure 

8.  Lewis  V,  Mott,  36  N.  Y.  395.  of  proof.    Rowe  f .  Beckett,  30  Ind.  161  j 

*.  Veeder   -v.   Cooley,    2    Hun    <N.  95  Am.  Dec.  676. 

Y.)  74.  In  Christian  College  v.  Hendlcy,  49 

B.  In  Beck  v.  Ferrara,  19  Mo.  30,  the  Gel.  347,  there  was  an  allegation  of  a 
petition  stated  that  the  defendant  was  promise  to  pay  money  to  a  corpora- 
indebted  to  the  plaintiS  for  stall  No.  3o  tion,  and  the  promise  proved  was  made 
in  the  North  Market,  which  was  put-  to  a  committee  to  be  thereafter  ae- 
chased  by  the  plaintiff  from  a  third  lected  by  a  church.  This  was  held  to 
parly  for  the  defendant,  at  his  special  be  a  failure  of  proof. 
instance  and  request.  The  proof  was  Where  the  .complaint  seeks  to  set 
that  the  plaintiff  bought  the  Etall  for  aside  conveyances  and  other  instru- 
himself  and  subsequently  sold  it  to  the  menta  affecting  real  property,  en  the 
defendant.  This  was  held  to  be  a  fail-  ground  of  fraud,  and  the  proof  if  that 
ure  of  proof.  they  constitute  a  mortgage  from  which 

Where  the  petition  alleged  that  the  the  plaintiff  has  the  right  to  redeem, 

defendant,  by  means  of  fraud,  obtained  there  is  a  failure  of  proof.     Patterson 

the  goods  ofthe  plaintiff  and  converted  v.  Patterson,  1  Abb.  Pr.  N.  S.  (N.  Y. 

them  to  his  own  use,  and  the  only  evi-  Super.  Ct.)  i6i. 

dence    in    support   of    the    allegation  Where  the  plaintiff  declared  upon  a 

showed  the  defendant  to  be  a  bona  fide  note  made  by  one  McKinley  and  one 

purchaser  from  one  in  possession  of^the  Campbell,   and   the  noteeiven  in  evi- 

.goods,  but  without  title,  there  was  held  dence  was  signed  by  H.  C.   McKlnlej 
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n  V.  Bradley,  s  Cal.  503 ;  Farmer  v. 


3.  When  Otgeotioii  to  Ba  ]fad«. — An  objection  on  the  ground  of 
variance  between  the  allegata  and  probata  must  be  made  at  the 

trial,  and  it  is  too  late  to  raise  it  for  the  first  time  on  appeal/  or 

■nd  C.  Campbell  &  Co.,  the  variance  proof  see  the  followinK  cases :  Batter- 
was  held  to  be  a  substantial  one.  Cotes  son  v.  Chicago,  etc.,  R.  Co.,  49  Mich. 
V.  Campbell.  3  Cal.  191-  See  also  Mor-  184;  Tones  i',  Kemp,  49M<ch.9;  Marsh 
-  ■■  "  ■  "  „  Wade.  I  Wash.  538;  Faulkner  v. 
Faulkner,  73  Mo.  317  ;  Lawrence  u. 
McBready,  6  Bogw.  (N.  Y.)  319; 
01,  the  answer  alleged  as  a  counter-  Coan  v.  Osgood,  15  Barh.  (N.  Y.]  5S3  ; 
cUlm,  that  the  note  sued  on  was  In-  Decker  v.  Saltiman,  %•)  N.  Y,  275, 
doraed  tothe  plaintiff  after  maturity,  affrmiHg  i  Hun  (N.  Y.J  411  ;  Tolano 
■ndthat  the  indorser  was  indebted  to  v.  National  Steam  Nav.  Co.,  4  Abb. 
the  defendant,  before  the  transfer  o(  Pr.  N.  S.  (N.  Y,  Super.  Ct.)  316; 
Ihe  note,  for  money  paid  by  him  as  Bernhard  v.  Seligman,  54  N.  Y,  661 ; 
sarelT,  and  the  evidence  offered  to  sup-  Dudley  v.  Scranton,  ^7  N.  Y.  434; 
port  it  was  of  a  joint  and  several  note  Codd  v.  Rathbone,  19  N.  Y.  37 ;  Salt- 
necuted  by  the  defendant  and  another  era  v.  Genin,  7  Abb.  Pr.  (N.  Y.  Super. 
party  who,  it  was  alleged,  was  the  Ct.)  193 ;  McMichael  v.  Kilmer,  76  N. 
agenloftheindorserof  thepl8intiff,but  Y.  36;  Texier  v.  Ganln,  j  Duer  (N. 
DOIhiDg  in  the  note  offered  in  evidence  Y.)  389;  Kllen  v.  Wolfsohn,  i  Abb.  N. 
showed  any  agency.  It  was  held  that  Cas.  (N.  Y.  Supreme  Ct.}  134;  Stearna 
thii  was  a  failure  of  proof,  and  the  i>.  Tappin,  5  Duer  (N.  Y.)  303;  Egert 
omtbelaw  properly  charged  the  jury  r.  Wicker,  10  How.  Pr.  (N.  Y.  Su- 
thsi  there  was  no  evidence  to  support  preme  Ct.)  193;  Coieman  i>.  Playsled, 
the  allegation  of  the  counterclaim.  36  Barb.  (N.  Y.)  a6;  Arnold  v. 
H  the  alleged  cause  of  action  is  for  Angell,  6z  N.  Y.  50S;  Harris  v.  Kas- 
HrvicfB (or  having  found  a  purchaser  son,  79  N.  Y.  381;  Aberiiathy  i>. 
who  igreed  to  buy  the  defendant's  lend  Seagle,  98  N.  Car.  553;  Willis  v. 
>t  a  certain  price,  evidence  that  the  Brouch,  94  N.  Car,  143 ;  McKec  v. 
pliiutlE' found  a  party  who  would  Llneberger,  69  N.  Car.  239;  l^ludson 
sgree  to  purchase  if  the  defendant  f.  McCartney,  33  Wis.  331 ;  Dolph  u. 
would  first  take  a  lease  (or  three  years  Rice,  18  Wis,  397;  86  Am.  Dec.  778; 
»nd  give  security  (or  the  rent,  and  Gaston  v.  Owen,  43  Wis.  103;  Stowell 
U«l  the  defendant  did  not  take  the  v.  Eldred,  39  Wis.  614;  Eilert  ii.  Osh- 
>«ue,  but  merely  agreed  to  do  so,  and  kosh,  14  Wis.  ^86;  Goldsmith  v. 
give  (ccurity,  and  that  the  purchaser  Boersch,  38  Iowa  3; ;  Phillips  v.  Van 
did  not  accept  such  agreement,  does  Scbaick,  37  Iowa  237 ;  York  v.  Wal- 
notitiow  that  theplaintifffounda  pur-  lace,  48  Iowa  305;  Procton  r.  Reif, 
chajfr  who  agreed  to  buy  at  any  price,  «  Iowa  592  ;  O'Brien  v.  St.  Paul,  18 
udthereisafailureofproof.  Masten  Minn.  176;  Hawkins  -v.  Roberts,  45 
u.  Griffing,  33  Cal.m.  Cal.  38;  Evans  r.  Bailey,  66  Cal.  wi ; 
In  Cowles  v.  Warner,  32  Minn,  449,  Hinkle  v.  San  FranclBCO,  etc.,  R.  Co., 
the  coniplafnt  disclosed  a  contract  ter-  ^5  Cal.  627 ;  Tomlinson  v.  Monroe,  41 
Olinablestthe  pleaaureot  eitherparty.  fcal.  94;  Clark  r.  Sherman,  5  Wash. 
Op  the  trial,  the  contract  proved  by  681;  Diatler  v.  Dabney,  3  Wash.  loo; 
the  plaintiff  was  one  that,  by  its  terms,  JelTersonville,  etc.,  R.  Co.  -v.  Worland, 
Tai  to  continue  in  force  for  a  period  ot  50  Ind.  339;  Huntington  v.  Menden- 
time  longer  than  one  year  from  the  hall,  73  Ind.  460;  Hill  i'.  Road  Dist., 
maing  thereof.  There  was  held  to  be  10  Ohio  St.  631;  Thatcher  v.  Heisev, 
a  fatal  variance.  11  Ohio  St,  6^. 

ITndn  a  complaint  tor  moaey  loaasd,         1.  Whaa  Oblaotlon  To  B«  Taken — Too 

it  is  not  competent  for  the  plaintiff  to  Lata  on  Appeal.— Doyle  v.   Muiren,  7 

prove  a  cause  of  action  for  money  paid  Abb.  Pr.  N.  S.  (N.  Y.  Super.  Ct.)  258; 

ontforthe  defendant,  under  such  cir-  RoieSrooks   v.  Dinsmore,   36    How. 

cnnwuncesas  do  not  c  on»  tl  t  u  te  a  Pr.  <N.  Y.  Ct.of  App.)  13S  ;  Coates  v, 

loan.    Cummfngs  v.  Long,  25  Minn.  First  Nat.  Bank,  91  N.  Y.  31 ;  Fitch  v. 

JJ7.  Rathbun,  61  N.  Y.  579;    Newstadt  -■. 

WUT InatMUas  or  raUnre of  Piwrf.—  Adams,  s  I^uer  (N.  Y.)  43;  Tyng  v. 

for  other   illustrations   of    failure   of  Commercial  Warehouse  Co.,  58  N.  Y. 
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VA  ULT— VEGETABLE. 

■on  a  motion  for  a  new  trial.'     If  not  reasonably  made  it  will  not 
be  considered. 

VAULT. — See  note  2. 

VSOETABLE.— See  note  3. 

308 ;  New  Vork  Cent  Ina.  Co.  v.  N«-  law   In   regard   to   burglary,  from  the 

tional  Protection  Ins. Co.,  14  N.Y.'Sj;  «arlie«t  period  of   the  common  law 

Betl  V.  Knowles,  45  Cal.  193 ;  Dilceman  where  that  crime  is  referred  to,  down 

V.  Norril,36Cal.94;  Marshall  u.Fergu-  to  the  present  time,  we  feel  quite  confi- 

.«on,  13  Cal.  65  ;  Newhall- House  Stock  dent   that  not  one  case  can  be   found 


_..  _.  Flint,  etc.,  R.  Co.,  47  Wis.  516  ; 
Davidson  x'.  Oregon,  etc..R.  C(i.,ii  Ore- 
gon 136;  Missouri  Valley  R,  Co.  v. 
Caldwell,  8  Kan.  344;  Mitchell  v.  Mi!- 
hoan,  [I  Kan.  617;  Rucker  i;.  Dono- 
van, 13  Kan.  351;  iQ  Am.  Rep.  84; 
Cummings  v.  f'elsch,  41  Minn.  115; 
Nelson  v.  Thompson,  33  Minn.  508; 
Speer  11.  Given,  Ci  Iowa  93  ;  Spear  v. 
Bishop,  34  Ohio  St  59S-.  Slbila  11. 
Bahncy,  34  Ohio  St.  399  ;  Krewson  v. 
Cloud,  41;  Ind.  373  ;  Bristol  Hydraulic    tended  solely  for  the  Inl 


Co.  V.  Bbyer,  67  Ind.  336  ;  Matthews  1 
Baraboo,  39  Wis.  674. 

As  the  practice  a!low»  a  varianc 
tween  the  proof  and  pleadings  I 
«ured  by  amending  the  latter  whe: 
opposite  party  is  not  misled,  if, 
action  on  a  policy  of  insurance, 
dence    Is    offered    without    objection, 


iking  and  entering  s 
.  the  one  in  question  has  been 
held  to  come  within  that  crime.  We 
simply  intend  to  decide  this  case  and 
no  other;  and  when  we  come  to  ex- 
amine the  indictment,  and  the  proof 
giving  a  description  of  the  structure,  we 
come  to  the  belief  that  It  Is  realty  noth< 
ing  more  than  a  grave  above  ground. 
The  witness  speaks  of  these  various 
compartments  as  graves.  They  are  in- 
■     ■         -      -jf  dead 


liodiea,  and  the  structure  itself  c 
put  to  no  other  possible  use  without  al- 
tering its  nature  and  purpose.  The  small 
room,  as  it  is  termed,  In  the  front  por- 
tion of  the  structure,  between  the  out- 
side wall  and  the  place  for  Ihc  deposit 
of  the  coi!ins,  is  used  for  nothing.  No 
services  of  a  religious  nature  could  be 


establishing  or  intending  to  establish  carried  on  there,  and  language  could 
a  defense  under  the  policy  which  has  not  be  tortured  into  calling  that  place  a 
not  been  properly  pleaded,  and  on  the  church,  or  a  place  for  religious  worBhlp. 
defendant's  request  for  Instructions  If  instead  of  being  placed  above  ground, 
founded  on  that  evidence,  no  objection  this  structure  had  been  placed  In  a  foun- 
ts made  that  the  defense  was  not  with-  dation  deep  enough  to  receive  It,  and 
In  the  issues,  it  is  competent  for  the  then  used  for  the  purpose  of  burying 
defendant  to  rely  upon  the  defense  the  dead,  and  that  only,  could  there  be 
«(ler  the  opportunity  for  amending  the  any  question  that  it  was  not  the  subject 
pleadings  has  passed.     Liverpool,  etc.,  of  burglary,  even  although  si  ""  '          ' 


113.  the  structure  were  above  ground  to  en- 
able one  to  reach  it  through  a  door  and 
steps?  We  think  not;  and  we  do  not 
think  it  becomes  a  building  within  the 
statute  in  regard  lo  burglary,  any  more 
because  it  Is  placed  above  the  ground 
Die  purpose  Is  that  it  shall  be 


mlcs',  ei 
Williams  v. 
Peoples'  F.  fris.  Co.,  57  N.  Y.  274. 

1.  Otijectlon  CajLoot  Be  Takau  on  Mo- 
tion for  Hew  Trial.— Bell  v.  Knowles, 
45  Cal.  193.    InGiffertT.  West,33  Wis. 

617.  abjection  was  not  taken  to  the  used  as  furnishing  graves  for  the  burial 
variance  until  after  verdict,  and  a  mo-    of  the  dead." 

tion  for  s  new  trial  was  denied,  when  It  S.  Bavanue  Law. — "  Btans"  have  been 
was  taken  on  a  motion  In  arrest  of  judg-  held  to  fall  within  the  term  vegetables, 
ment.  This  was  held  to  be  too  late  to  Salomon  v.  Robertson, 41  Fed.  Rep.  519. 
be  available.  In  this  case  the  court  said  :  "  Looking 

S.  BnrsUry. — A  structure  above  further  along  in  the  act  we  find  the 
ground,  arranged  and  Intendedffbr  the  word  '  vegetables,'  and  these  articles, 
'"•"""""t  of  the  dead,  built  of  granite    when  they  are  used  as  food  by  man  or 

svery- 


and  called  a 

a  building,  within  a  statute  against  bur- 
glary, in  People  v.  Richards,  108  N. 
Y.  137.    The  court  said  :  "  Taking  the 


when  they  are  used  as  food  by  n 

t  to  be    by  beast,  would  be  referred  V  '- 


y  speech  as  '  vegetables.'    There  a 
en,  two  words  in  the  act  which,  when 
terpreted  according  to  their  ci 
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TSHICI£. — See  note  i. 

everyday  use,  (ire  each  of  them  suf- 
ficiently broati  to  cover  the  particular 
Article  here.  The  next  question  i» 
whether  the  everyday  u«e  of  the  term 
has  been  modified  by  any  commercial 
nsage.  The  proof  here,  even  on  the 
part  of  the  plaintlETB,  ii — I  rerer  partic- 
ularly to  the  teetlmony  of  Meun. 
Wakeman  &  Abies— that  there  ii  no 
difference  between  the  commercial  and 
the  ordinary  meaning  of  the  words 
'  ceeda '  and  '  vegetables.'  A  leed  la  ■ 
seed,  and  a  vegetable  la  a  vegetable,  aay 
the  witneues,  whether  In  commercial 
language  or  in  everyday  life.  Now 
the  supreme  court  have  held,  over  and 
-over  again,  that  where  words  are  not 
used  technically,  or  have  not  been 
'wrenched  from  their  ordinary  meaning 
by  commercial  usage,  their  interpreta- 
tion Is  for  the  court.  That  same  tri- 
bunal has,  moreover,  In  this  very  case, 
interpreted  both  those  terms,  '  seeds ' 
and  *  vegetables.'  Robertson  i'.  Salo- 
mon, 130  U.  S.  413.  As  there  are 
two  words  in  the  tariff  act,  each 
broad  enough  to  cover  the  article,  it 
on  It  remains  to  determine  under 
which  It  shall  t>e  clasaified  for  duty, 
-whether  as  a  seed  or  as  a  vegetable. 
Tumins  to  the  decision  of  the  supreme 
court,  r  cannot  escape  the  conviction 
that  whatever  the  phraseology  of  the 
-statute  may  now  be,  or  whatever  It  may 
have  t>een  before  the  amendment  of 
1883.  It  was  the  clear  understanding  of 
the  supreme  court  that  such  determi- 
nation must  be  according  to  the  use  of 
the  article.  ThU  seems  to  be  quite 
aharply  Indicated  by  the  phraseology 
-of  the  opinion.  Thus  in  one  place  ft 
is  said  that  'as  an  article  of  food  on  our 
tables  .  .  .  they  are  used  as  a  veg- 
etable.' Elsewhere  in  the  opinion  it  Is 
held  error  in  the  circuit  court  not  to 
allow  the  defendant  to  prove  '  the  desig- 
nation of  beans  as  an  article  of  food,' 
the  supreme  court  saying  that '  the 
common  designation,  as  used  in  every- 
day life,  when  beans  are  ueed  as  food 
{which  is  the  great  purpose  of  their 
production),  would  have  been  very 
proper.'  Why  it  would  have  been 
proper  to  introduce  testimony  as  to  how 
the  beans  were  called  when  they  were 
used  as  food,  I  fail  to  see,  unless  it  was 
on  the  principle  that  the  use  of  the 
article  was  to  determine  Its  classifica- 
tion. Theuse  of  an  article  is  a  question 
■of  fact,  and  I  should  send  this  case  to 


the  jtiry,  were  it  not  for  the  testimony 
of  the  plaintiff,  which  is  that,  as  to 
this  particular  importation,  the  aiC davit 
which  he  made  upon  the  back  of  the 
entry  Is  a  true  statement ;  that  affidavit 
stating  that  the  beans  are  to  be  used  ex- 
clusively as  food.  For  that  reason  I 
shall  direct  a  verdict  for  the  defendant." 
To  the  same  effect  Is  WindmuUer  v. 
Robertson,  13  Blatchf,  (U.  S.)  133. 

1.  A  tdorole  ii  a  veblole,  and  is 
entitled  to  the  rights  of  the  road  equal- 
ly with  a  carriage  or  other  vehicle. 
Holland  V.  Bartch,  no  Ind,  46 ;  16  Am. 
St.  Rep,  307.  In  this  case  the  court,  by 
Olds,  J.,  said:  "In  the  case  of  Mercer  v. 
Corbin,  Ti7lnd.45D;  10  Am.  St.  Rep. 
76,  it  is  held  that  a  bic^-cle  is  a  vehicle, 
and  is  entitled  to  the  rights  of  the  road, 
and  has  no  lawful  right  to  the  use  of  the 
sidewalk.  Intbe  case  of  SUte  v.  Col- 
lins, 16 R.I. 371, decided  by  the  supreme 
court  of  /tiaiit  Iiland,  the  court  aays: 
:eptiona 
iage   or 

vehicle,  within  the  meaning  of  Rkode 
Iiland  Pub.  Stat.,  ch.  66,  J  i,  which  en- 
acts that  '  every  person  traveling  with 
any  carriage  or  other  vehicle,  who  shall 
meet  any  other  person  so  traveling  on 
any  highway  or  bridge,  shall  seasonably 
drive  nis  carriage  or  vehicle  to  the 
right  of  the  center  of  the  traveled  part 
of  the  roaS,  so  as  to  enable  such  person 
to  pass  with  his  carriage  or  vehicle 
without  interference  or  interruption.' 
We  are  of  the  opinion  that  it  Is  a  car- 
riage or  vehicle  which  carries  a  person 
mounted  upon  it,  and  which  is  pro- 
pelled and  driven  by  him.  The  word 
'vehicle '  is  certainly  broad  enough  to 
include  any  machine  which  is  used  and 
driven  on  the  traveled  part  of  the  high- 
way, for  the  purpose  of  conveyance 
upon  the  highway.  The  purpose  of 
the  section  it  to  prevent  accident  or 
collision,  and  such  accident  or  collision 
may  happen  from  a  bicycle  and  other 
carriage  meeting 'unless  the  rule  laid 
down  in  the  section  is  observed.'  In 
the  case  of  Taylor  v.  Goodwin,  4  CL  B. 
Div,  228;  %^  W,  R.  489,  a  bicycle  was 
held  to  be  a  carriage.  Although  but 
few  courts  have  passed  upon  and  de- 
fined tile  rights  of  persons  riding  upon 
and  propelling  or  driving  bicycles,  yet 
such  as  have,  unanimously  place  them 
upon  an  equality  and  governed  by  the 
same  rule  as  persons  riding  or  driving 
any    other    veliicie    or   carriage,    and 
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we   think   this   Is  the   proper   rule   to  private    property  need   in  public   etn- 

Bdapt.     Although   the   use   of  the   bi-  ploymentE,  and  this  is  what  is  meant  in 

cjcle,  (or  the  purpose  of  locomotion  the  ordinance  by 'public  vehicles  using 

aod  travel,  is  quite  modern,  jcE  it  is  a  the  streets  of  the  city  for  trade  or  traffic,' 

vehicle  of  great  convenience,  and   its  etc.     The  sprinkling  cart  was  not  used 

use  is  becoming  quite  common;  while  exclusively  for  the  purpose  of  hauling 

traveling  upon  the  highways  by  means  and  sprinkling  water  upon  the  street  in 

of    horsCB    has   been    in   vogue   much  front  of  [he  premises  of  its  owner,  but 

longer,  and  is  more  universal  at  present  to  haul  and  sprinkle  water  on  the  street! 

than  by  means  of  bicycles,  yet  persons  for  other  persons  who  would  employ 

traveling  by  means  of  horses  have  no  and  pay  them  for  it,  and  was  as  much  a 

superior  rights  to  Chose  traveling  upon  public  vehicle  as  omnibuses  and  hack- 

the  highway  by  Improved  methods  of  ney  carriages  used  In  the  city  in   the 

travel,  which  are  adapted  to  and  con-  businesBOftransporlingpersontfor  pay. 

sistent  with  the  proper  use  of  the  high-  The  one  is  equally  with   the  other,  a 

way."  public  business." 

Draj.— A   city    ordinance    taxing  Ferryboat.— A    ferryboat  was   held 


every  owner  of  a  wagon  or  other  ve-  not  to  be  a  vehicle  within  the  meaning 
hide,  kept  or  used  (or  free  delivery  of  of  a  statute  empowering  a  municipality- 
goods  to  customers  or  others  In  the  to  levy  a  tai  on  "  vehicles."  Uuckwall 
city,''  imposes  the  tan  on  drays  be-  v.  New  Albany,  35  Ind,  386.  The  court 
longing  to  an  iron  works  situated  out-  said.  In  this  case:  "  Webster  states  that 
side  of  the  city  limits,  but  used  for  the  the  word  vehicle  la  rarely  applied  to 
delivery  of  their  wares  within  the  city,  water  craft,  and  our  statute  requires  us 
Memphis  v.  Battaille,  8  Helsk.  (Tenn.)  to  give  the  word,  as  used  in  Che  act,  it» 
537.  Here  thecourt  said:"  We  are  next  'ordinary  and  usual  sense.'  A  former 
to  consider  whether  the  words  'other  section  refers  also  to  the  same  objects, 
vehicles,' used  in  the  ordinance,  include  describing  them  as  'vehicles  for  the 
the  vehicle  commonly  called  a  dray,  transportatlonof passengers,  freight, or 
It  seems  to  us  that  the  common  sense  other  articles,  to  or  from  points  witb- 
of  the  proposition  must  be  the  law  of  it,  in  the  city,  for  hire  or  pay.'" 
and,  without  further  discussion,  we  BtrHt  Car. — A  statute  declared  that 
hold  that  a  dray,  being  a  vehicle  other 
than  the  vehicle  named  in  the  or- 
dinance, is  necessarilv  embraced  with-  was  held  that  "other  wheeled  vehicles" 
in  its  provisions  and  meaning,  and  that  did  not  include  street  cars.  Mononga- 
there  Is  nothing  in  the  section  In  ques-  hela  Bridge  Co.  v.  Pittsburgh,  etc.,  R. 
lion,  or  In  the  phraseology  of  the  other  Co.,  114  Pa.  SL  484.  The  court  said,  in 
sections  referred  to,  which  forbids  this  this  case  :  "  It  Is  contended,  however, 
reasonable  and  material  construction  of  that  the  phrase,  '  or  other  wheeled  ve- 
unambiguous  words."  hides  of  whatever  description,'  used  in 
Btrest  Sptlnkler— Fobllo  Vehlole. — A  theact  of  1S71,  Is  broad  enough  to  em- 
city  ordinance  imposed  a  license  tax  on  brace  street  cars,  and  that  the  company 
all  "  public  vehicles  using  the  streets  of  has  a  right  to  charge  tolls  upon  them 
the  city  for  trade  or  traffic  or  other  pur-  accordingly.  It  is  a  conceded  tact  that, 
poses.''  One  A  was  engaged  In  the  in  1871,  street  cars  in  the  cities  o(  the 
business  of  sprinkling  the  streets  with  commonwealth  were  a  welKknown  in- 
water,  for  compensation  paid  by  the  strument  of  conveyance;  for  twelve 
owners  of  property  fronting  on  the  years  and  upwards  they  had  been  ex- 
streets,  and  for  this  purpose  used  tanks  tensively  used  for  passenger  travel  over 
which  were  mounted  on  wheels  and  the  Monongahela  bridge,  and.  If  the 
driven  through  the  streets,  and  were  framers  of  the  act  of  1S71  intended  to 
known  as  sprinkling  carts.  It  was  held  embrace  them  within  its  provisions,  it 
that  these  carls  were"public  vehicles"  is  very  remarkable  indeed  that  they 
within  the  meaning  of  the  ordinance,  were  not  specifically  mentioned,  A 
and  as  such  were  subject  to  taxation,  streetcar  certainly  is  a  wheeled  vehicle 
St.  Louis  c.  Woodruff,  71  Mo.  93.  The  in  the  general  scnee  of  that  term  ;  it  is 
court,  In  this  case,  said  :  "  Was  the  a  vehicle  in  the  same  sense  that  an  or- 
sprinkling  cart  a  public  vehicle  which  dinary  railroad  car  is  a  vehicle,  but 
was  used  by  defendant  for  trade  ortraf-  both  are  vehicles  of  a  somewhat  extra- 
fic?  It  was  not  owned  by  the  public,  nor  ordinary  character,  in  this  respect,  that 
are  the  vehicles  of  any  class  named  in  they  can  only  be  used  as  a  means  of 
the  ordinance  so  owned.  They  are  all  conveyance  or  transportation  upon  a 
64 
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VE FN— VEND. 

TEIH— (See  also  MINES  AND  MINING  ClAlMS,  vol.  15,  p.  joi). 
—See  note  i. 
VMD.— See  note  2. 

permRn^nt,  continuout,  and  connected  that  those  subitancei  are  now  a  com- 
traclc.    To  pan  the  railway  company's  ponent  part  of  »onie  mineral  vein,  or 
can   over    this    bridge,   their  railway  that  at  some  past  time  they  did  coneti- 
track  muit  be  permanently  laid  upon  tuce  a  part  of  the   substance  of  tome 
It,  so  as  to  connect  with  their  tracks  at  vein.     It  i«  well  known  that  what  min- 
either  end.     In  other  words,  the  bridge  ers   call  vein    matter   frequentlj   roUi 
must    form    part  or    parcel   of   the  down  a  mountain  Eide  to  a  great  dts- 
route   of  the   railway.      The   vehicles  tanee  from  Its  original  location  in  the 
which  are  Bpecified  in  the  act  of  1S71,  vein,  and  by  the  action  of  water  It  is 
'carriages,  wasons,  buggies,  sleighs  and  carried  to  stilt  greater  diEtances.'' 
ileda,' areall  of  thatclass  which  requires  >.  In  a  declaration  for  infringing  4 
no  such  special  appliance  to  promote  patent  which  granted  that  the  piaintiS, 
their  p«Mage,   and  It  Is  reasonable  to  and  no  others.should  "make,uBe,eKer- 
luppose  that  the  general  phrase,  '  other  else,  and  vend  "  his  Invention,  and  for- 
wheeled  vehicles  of  whatever  descHp-  bade  ail  persons  to  "  make,  use,  or  put 
tion,'  used    in    immediate    connection  in  practice"  the   same,  or  counterfeit 
therewith,  may  refer  to  vehicles  of  the  or   imitate   it,   without   the   plaintiff's 
same   general  class  or  kind    as  those  license,  the  plaintlfT  alleged    that   the 
particularly  specified.     In  view,  then,  defendant,  without  his  license,   ez- 
of  the  fact  that  special  provision  had  posed  to  sale  articles  Intended  to  im- 
already  licen  made  in  the  act  of  1859,  tlate  his   invention.     It  was   held,   on 
for  the  regulation  of  the  rate  of  tolls  general  demurrer,  that  the  count  was 
which  the  railway  company  should  pay  tiad,    as    not    stating    anything    which 
for  the  passage  of  their  street  cars  over  was  necessarily  an  infringement  of  the 
the  Monongaheia  bridge;  thattherail-  patent.   Minterv.WilliamB,  4  Ad.&  El. 
way    company   for    twelve  years  and  aji ;  31  E,  C.  L.  63.  Here  the  court,  by 
upwards  had  occupied  the  bridge  with  Coleridge,  J.,  said  ;  "  The  granting  part 
their    track,    and    had    paid,   and   the  of  thepaientauthorizee  the  piaintrff  ex- 
bridge  company  had  received,  tolls  ac-  clusively  to 'make,  use,   exercise,  and 
cording    to   rates   from   time   lo   time  vend' his  invention.     The  prohibitory 
amicably    agreed    upon,    in    apparent  part  forbids  all  persons  to  '  make,  use, 
conformity   to  the  provisions  of  that  or  put  in  practice  the  said  invention,' 
act ;  that  notwithstanding  the  extraor-  or '  counterfeit,  imitate,  or  reaemble  the 
dinary  character    of   street    can  as  a  same,'  or  to  make  any   addition  there- 
mean*  of  conveyance,  and   of  the  un-  unto,  or   subtraction    from    the   same, 
osnal  appliances  required  In  order  to  whereby  to  pretend   himself  or  them- 
facilltate  their  passage  over  the  bridge,  selves  the  inventor  or  inventors,  wilh- 
na  particular   reference  was  made  to  out  license   from  the  plaintiff.      Then 
them  in   the   designation   of  the  tolls  the  count  alleges  that  the   defendant, 
which  might  be  charged  under  the   act  without  the  plaintiff's  license,  exposed 
of  1871.    We  are  of  the  opinion  that  it  to  sale  divers   chairs  intended   to  im- 
was  not  the  legislative  Intention  to  em-  itate  and  resemble  his  invention.     Do 
brace   the   railway  company's  cars  in  those  words   necessarily   import  the 
the  provision  of  that  act,  and  that  the  vending  spoken  of  in  the  granting  part 
general  designation 'other  wheeled  ve-  of  the  patent?     I  certainly  think  not; 
hictes  of  whatever  description,'   must  because,  even  assuming  that   to   vend 
be  rtitrained  to  the  same  kind  or  gen-  may  mean  l>oth  a  selling  and  an  eipos- 
enl  cl»is  of  vehicles  with  those  par-  ing  to  sale  (though  I  rather  think  that 
ticulsrized."  it  means  the  habit  of  selling  and  olTer- 
1.  Tsm  Hattor.— In  Bullion  Min.  Co.  Ing  for  sale),  still  those   two  meanings 
"Crosui  Gold,  etc^  Min.  Co.,   2  Nev.  are  not  co-eitensive,  the  former  may  in- 
^7;  90  Am.  Dec.  516,  Beatty,  J.,  said:  elude  the  latter,  but  a  mere  exposure  to 
"Vein  matter  maycertainly  be  removed  lell,  1'.  «.,  with  intent  to  sell,  or  for  (he 
from  between  its  original  walls  either  purposeof  selling,  is  not  only  not  equiv- 
'y  "Tllficial  or  natural  means,  and  after  alent  to  a  sale,  but,  as  regards  the  pat- 
'uchremovalit  does  notcease  to  lie  vein  entee,  may   be   attended  with   wholly 
°M\tT.  When  we  say  that  certain  sub-  different  consequences.     If  we  read  the 
"^'Ktt are  vein  matter,  we  may  mean  word  'vend'  as  expressly  Inserted  In 
18  C.  of  L.— s                           86 
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VENDITIONI  EXPONjTS. 

VENDITIONI    EZPOKAB. — A  judicial  writ    directed    to    the 

sheriff,  commanding  him  to  sell  goods  which  he  has  taken  into 
his  hands  by  virtue  of  a  former  writ  (but  to  which  writ  he  had  re- 
turned that  he  had  taken  the  goods,  but  that  they  remained  in 
his  hands  for  want  of  buyers),  in  order  to  satisfy  judgment  against 
the  defendant* 

the  prohibitory'  part  of  the  patent,  we  had  expired.    (Tarkinton  v.  Alexander, 

ought  onlj-  to  give  it  there  the  mean-  j  Dev.  Sl  B.  <N,  Car.)   87;   Rogen  v. 

Ing  which  would  effectuate  the  purpoae  Darnobj,  4  B.  Mon.   (Kji.)  338.)     Jd 

of  the  patent,  the  prevention  of  acts  In-  England,  the  vendiliani  goe»  only  for 

jurious  to  the  patentee,  with  ai  little  the  Bale  of  personal  property,  and  Co n- 

refltraint  on  the  public  aa  possible.     It  tequcntly  the  authorities  there   are  all 

must  be  taken  here  that  the  defendant  of  this  class.     But  when  an  execution 

has  only  exposed  to  sale ;  that  whatever  is  levied  on  land,  the  officer  making  the 

maj  have  been  hit  original   purpose  in  levy  acquires  no  interest  in  the  iRnd, 

80  doing,  or  whatever  motive  has  super-  and   is  not  entitled   to  its   poscesslon. 

vened,  lie  has  abstained   from  selling.  The   levy   creates   a   lien  only,  which 

Now,  I  cannot  say  that  such  a  mere  ex-  may  be  enforced  by   a   sale,  but  until 

poaure  to  sale  is  necessarily  injurious  to  sale  and  deed,  the  title  and  right  of  poa- 

the  patentee ;  It  may  on  the  contrary  be  session  remain  In  the  execution  debtor, 

very  beneficial ;  It  is  not,  therefore,  nee-  When  a   venditioni  txfoaas  is   issued 

essarily  the  vending  which  is  exclusively  for  the  enforcement  of  this  lien,  no  rea- 

granted  to  him."  son  is  perceived  why  it  mxist  necessarily 

1.  iChitty'sPractice67S;Reg.Jud.33.  be   executed  by  the  sheriff  who  made 

A    -wtM  oi  venditioni  txfanai    is    a  the  levy,  and  who  has  gone  Out  of  office^ 

writ  of  execution,  and  confers  upon  the  and  not  by  his  successor.     It  is  accord- 

officer  authority  to  sell,  pursuant  to  the  Ingly  held  by  some  of  the   Americao 

levy,  advertisement,   and  command  of  authorities  that  the  Hen  if  iVi  em' must  be 

the  writ,   without    re- advertising     the  executed  by  the  new  sheriff,  (Bank  of 

property.  Young  u.Smith,  33  Tex.  598;  Tennessee  f.  Beat (y,  3  Sneed   (Tenn.) 

76  Am.  Dec.  81.  305 ;   Lesley  v.  Gardner,  3   W.   &    S. 

In  Frischu.  Miller,  5  Pa.  St.3ij,the  (Pa.)  314);   and   by  others,  that  it  may 

court,  by  Coulter,  J,   said:  "The  pe-  be  executed  by  either  the  old  or  new 

cullar  office  of  a  venditioni  tmfonat,  as  sheriff.     (Holmes  v.  Mclndor,  ao  Wia. 

It  regards  personal  property,  is  to  en-  657 ;  Sumner  v.  Moore,  1  McLean  (U. 

force  the  sheriff  to  sell  when  he  has  S.)  59;  Tarkinton  i>.  Alexander,  i  Dev. 

returned   a   levy  unsold    for    want  of  &  B.  {N.  Car.)  87.)" 

buyers,  and  to  bring  him  into  contempt  In   Leavitt  v.  Smith,  7   Ala.  175,   it 

for  not  selling;  1  Saund.  71b,  n.;  11  S.  was  held  that  a  sheriff  who  has  ti^ua 

tl   R.   (Pa.)   304;  and  when  it  Is  sup-  to  do  execution,  should  proceed  therein, 

posed  the  property  returned  levied  will  and  having  levied  It,  the  common  lair 

not  satisfy  the  debt,  the  plaintiff  may  requires  that  he  should  sell  the  goods, 

have  a  clause  aifi.fa.  added,  to  justify  even  after  the  return  day,  although  he 

the  levy  and  sale  of  properiy  beyond  may  have  been  superseded  by  his  sue- 

what   is   described    in   the    vtadtlioni  cessor;   and   he  is  not   excused  for    a 

In    ciark   v.   Sawyer,   48   Cal. 

Rhodes,  J.,  delivering  the  opinion   of  cessor,  but  he  must  sell  them,  or  other- 

the  court,  said:  "The  authorities  make  wise  legally  dispose    of  them.     If,  by 

a  distinction  tietween  cases  where  the  statute,  B  vtudilieni  exfonai  is   made 

venditioni  is  Issued  for  the  tale  of  per-  necessary  to  sell  the  goods   after  the 

sonal  property,  and  where  it  Is  issued  return  day  of  the  fi.  fa.,  he  should  at 

for  the  sale  of  land.     In  cases  of  the  leastacceptit,  whenltis tenderedhlmtiy 

former  class,  the  venditioni  must  go  to  the  sheriff. 

the  officer  who   made  the  seizure;  for  The  intention  of  the  Missouri  exe- 

by  the  seizure   he  acquired   a   special  cutlon  law  of  1855,  and  that  of  1865 

property  in  the  chattels,  and  a  right  to  (,1)1)  59,  63),  was  to  require  executions 

their  possession,  by  virtue  of  which,  it  not  completely  executed  to  be  handed 

Is  said,  he  might  sell  them  without  any  over  to,  and  completed  by,  the  sheriff 

new  command,  after  the  return  of  the  in  office  at  the  time  of  the  sales.     Kane 

writ,  and  even  after  his  term  of  office  v,  McCoan,  55  Mo.  181. 
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8a^*BI>0E  AHD  PUMHASEE.— (See  also  Contract,  vol.  3,  p. 

S;?  ;  Deeds  of  Conveyance,  vol.  5,  p.  423 ;  Estates,  vol.  6,  p. 

s?>  :  Frauds,  Statute  of,  vol.  8,  p.  65; ;  Powers,  vol.  18,  p. 

J^j  ^  Real  Covenants,  vol.  19,  p.  973;  Real  Property,  vol. 

ift^      1028;  Recording  Acts,  vol.  20,  p.  527;  Sheriff's  Sales, 

^\fc^2,  p.  570;  Specific  Performance,  vol.  22,  p.  908;  Title 
ft  Kl  Property),  vol.  26,  p.  20;  Undue  Influence,  vol.  27, 
"■  ^52 ;  Vendor's  Lien,  vol.  28 ;  and  the  other  titles  specifically 
relerred  to  in  the  following  analysis.) 


I.  Tbe     Subject     QeneralW;     lu 

8cop«  and  Definitloni,  68. 
II.  The  Subject-Manar,  69. 
1.  Tha  Protfly,(x). 
1.  Tic  Estate,  69. 
3    Tke  Tillf,  70. 

a.  In     Abitmct    «f    Rafrtit 
Slifulations,  70. 

b.  Efect   of  Sfieial  Agr»»- 
mt*ii,  75- 

4.  Oitions,  77. 
IIL  Partiea,  79. 

1.  Ftraona  Sui  yirh,  79. 

a.  yoiHi    Ttaan/i   and  Ttm- 

anlM  ID    CommeM,  79. 
*.  Partners  (See  bIbo  Part- 
,  vol,  17,  p.  834), 


:  Corporations    (See    CoR* 


-). 


(P" 
ToL4,p.  184;  Muni 
Corporations,  vol.  15,  p. 
949).  8'. 
I.  Ptrsons  Undtr  Dhability,  81. 

0.  Aliens    (See    alto  Alibs, 
vol.  I,  p.  456),  81. 

J.  /«/aii/JlSee«]»oI»lFA»iT8, 
vol.  10,  p.  613),  83. 

(.Married     Women    (See 
also  Dbrds,  vol.  5,  p.  423; 


H< 


D    WlFl 


vol. 


9,  p.  789;    Mai 

MKN,  vol.   14,   p.  589),  83. 

rf.  Persons  of  WeakMind,  84. 

(I>  Insane    Persons    (See 

Insanity,  vo\.  ii,  p. 

105),  84- 
(a)  Persons  of  Sligit  In- 

felligence  (.See  Undui 

lNrLUENCB,vol.  17,  p. 

453).  85. 

*.  Persons      Under     Duress 

and  Undue  Influence  (See 

DuKKSS,  vol.   6.   p.    s7; 

Fhauh,  vol.  8,  p.  635 ;  Ok- 

p.  4Si),86. 
3-  I'ersens  in  Fiduciary  Capac- 
ities, 87. 


a.  Trustees  (See  also  Pow- 
ers, vol.  18,  p.  901 ;  Trusts 
AND  Trustirs,  vol.  37,  p. 
>),87- 

b.  Executors  and  Adminis- 
trators (See  alio  Debts 
OF  Dicbdents,  vol.  c,  p. 
zo6;ExBcuTORi  and  Ad- 
ministrators, vol.  7,  p. 
165;  PowBRS,  vol.  16,  p. 
877).  89- 

e.  Guardians    (See    also 
Guardian    and    Ward, 
vol.  9,  p.  8s),  90. 
d.  ^or/^fim  (See  also  Pow- 
ers, VOL  18,  p.  877;  Trust 
Deeds,  vol.  36,  p.  859),  90. 
'.  Tbe  Formatloti  of  the  Contract, 
91. 
I,  General    FrincipUs  —  Oftr 

and  Acceptance,  91. 
3.   ^«c/>0]»j(SeC  AtrCTIONS  AND 
AUCTIONEBRB,  VOl.  I,  p.  977), 

93- 

3.  Contracts  Through  Agents, 
Brokers,  etc.  (See  alM> 
AoENCY,  ToL  I,  p.  331; 
Brokers,  vol.  a,  p.  571; 
Power  of  Attormbv,  vol. 
18,  p.  871),  93- 

4.  Sales  Under  Order  of  Court 
(See  Judicial  Sales,  vol. 
11,  p.  108;  Receivers,  vol. 
10,  p.  I),  95. 

T.  The  BMendala.  of  the  Contract 
(See  also  Frauds,  Statute  of, 
vol.  8,  p.  657),  96. 
\.  The  Form  of  the  Contract,  99. 
I.  The  Construction   of  the  Con- 
tract   (See    also  Interpreta- 
tion, vol.  II,  p.  507),  lOI. 
[.  The  Effect  of  the  Contract,  105. 
:.    Upon  tbe  Title,  105. 
a.   On    Third  Parlies   (See  also 
Bona  Fide,vo1.  1,  p.  444;  Lis 
Pendens,    vol.    13,    p.  868; 
Notice,  vol.   16,  p.  787;  Re- 
cording   Acts,    vol.  ao,  p. 
5^7).  tog. 
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IX.  Righti,  Dultes,   and  LUbilltiM 
of  tbe  Parties,  iii. 
1,  In  Making  ike  Contract,  III. 
a.  Concealmtnii  and  Misref- 

Decbit,  vol.  £,  p.  318; 
Fraud,  vol.  8,  p. 635;  Mi9- 
TAXR,  vol.  \t^,  p.  6ij;  Rb- 

Undue   Jnfluincb,   vol. 

37,  p.4Sa).lii.  [118. 

a.  After  tke   Contract  is  Made, 

a.  Right  to  Uie  and  Occupa- 
tion (See  also  Lamdlokd 
AND  Tenant,  vol.  la,  p. 
6(8),  118. 

J.  Rights  of  Vendor  in  Pot' 

c.  Rights  of  V€»det  in  Pas- 

d.  Payment  of  Taxes  and 
Assessments,  114, 

«.  Acquiring  Adverse  Inter' 


XI,  Effect  of  the  Coitvejrance  (See- 
also  Implied  CovENANTa,  vol. 

9,     p.    960;     RaAL    CoVENAHTSr 

vol.  i9>p.973)i  ^V>- 
t.  In  General,  140. 

a,  upon  the  Parties,  140. 

b.  upon  Third  Parties  (See- 
Notice,  vol.  16,  p.  787; 
Recording  Acts,  vol.  ao, 
p.  sa7).  14'- 

a.  Arising  J^rom  Special  Agrt- 
meuls   (See  Conbition,    vol, 
3,  p.  41a;  Covenant  (Ac- 
tion OF),  vol.  4,  p.  463),  143. 
XII.  Defenaea,  141. 

I.  Performance  by  Defendamtf 
(Seesnpra,  this  dtle,  Compli- 
ance With  the  Contract),  I43. 

a.  Failure  to  Perform  on  fare 
of  the  Plainti/,n%. 
a.    Waiver  ofthe  Breach,  I49. 

3.  Defects  and  Deficiencies  /■ 
the  Subject-Matter,  150. 

a.  Defects  of  Title  (See  also- 
Title  (Real  Property)^ 
vol.  a6,  p.  ao),  ijo. 

b.  Deficiencies    in   ^nantity. 


139. 
g.  Production    of    Title 

Deeds,  130. 

h.  Preparation    of  the  Deed 

of  Conveyance,  130.      (13a. 

X.  Compliance  With  the  Contiact, 

I.  In  General,  132. 

a.  Execution    and   Delivery   of 

the    Deed     (See     also    Ac- 


NT,  VI 

d1.  i,p.i43-, 

Deeds  of 

Conveyance, 

vol.  s,  p.  433). 

■33- 

a.  Covenan 

(See     alio 

Covenant,  vol. 

4.  P-463; 

Implied   Covenants, 

vol.     9,    p. 

960 

;    Incuh- 

BBANCES,    ■ 

ral.  I 

0,  p,  361; 

Real    Co' 

NTi    vol. 

19.  P-  973). 

'37- 

XIII.   Remedie*   (See   alto  Actiom& 
vol.  I,  p.  178;  Assumpsit,  vol. 
I,  p.  S8a;    Covenant  (Action 
OF),  vol,  4,  p.  463),  ija. 
I.  Specific     Ferformnnce    <Se« 
Specific  Perfokhancc^ 
vol.  aa,  p.  908),  isa. 
3.  Reformation  (See  Reforma- 
tion  OF  Instruments,  vol. 
».  P-  7'3).  'S3- 

3.  Rescission  (See  Rbscissiom^ 
vol.  31,  p.  U),  153. 

4.  A  clion  to  Recover  Posstssiait 
(See  Ejrctmrnt,  vol.  6,  p. 
■95).  «S+- 

5.  Action  for  Purchase  Money^ 

&  Other  Remedies,  156. 

L  Th>  SvBJSCT  Obixbaut  ;  iTiSoopE  AaoOminTion.— While  a 

vendor  is  strictly  any  person  by  whom  a  sale  is  made,'  and  a  pur- 
chaser anyone  who  acquires  property  for  a  consideration,* 
whether  the  subject-matter  of  the  contract  be  real  or  personal, 
the  words  are  often  used  in  a  more  restricted  sense,  and  the  sub- 
ject of  "  Vendor  and  Purchaser  "  is  made  the  complement  of  that 
of  "Sales."  The  former  is  made  to  embrace  contracts  relating  to 
real  property  and  the  latter  to  embrace  those  having  to  do  with 
personal  property  exclusively.'     This  is  the  usual  division  of  the 
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text-books,  and  is  the  one  to  be  here  followed.  We  may  accord- 
ingly define  a  vendor  as  one  who  sells,  and  a  purchaser  as  one 
who  buys,  real  property,' 

n.  Tex  fliJSJBCT-lUTiXK. — The  law  of  vendor  and  purchaser  has 
to  do  with  the  transfer  of  estates  in  real  property.  The  consid^ 
«ration  of  the  thing  sold  naturally  subdivides  itself  into  three 
heads ;  the  property,  the  estate,  and  the  title  of  the  vendor. 

1.  Bie  Froputy, —  Real  property  includes  land,  tenements,  and 
hereditamen  ts.* 

The  great  majority  of  questions  occurring  in  the  law  of  vendor 
and  purchaser  arise  under  contracts  for  the  transfer  of  land.* 

8.  Ths  Sitats. — The  estate  to  be  conveyed  is  always  an  essen- 
tial part  of  a  contract  to  sell  land.  If  a  certain  estate  be  expressly 
named,  the  words  of  the  contract  will,  of  course,  prevail ;  but 
if  none  be  mentioned,  the  person  contracting  to  sell  may  be 


1.  The  subject  of  Vendor  and  Pur- 
chaaer  ii  In  one  way  broader  than  that 
«f  Sales,  which  Includes  onlj  con- 
tracts founded  on  mone^  consldera- 
tioni.    Sales,  vol.  li,  p.  44G. 

As  used  in  the  booka,  the  terms  ven- 
dor Bad  purchaser  are  applied  to  per- 
sons vho  take  title  under  a  contract 
•apported  by  any  valuable  considera- 
tion. Go  ward  v.  Waters,  98  Mass. 
596- 


A  purchaser,  in  the  sense 
the  word  \3  here  used,  is  not  to  oecoD- 
fosed,  however,  with  one  who  takes  bj 
purchase,  as  the  latter  word  is  em- 
plojed  in  conveyancing;  1'.  e.,  as  com- 
prising all  modes  of  acquiring;  real 
proprrtj'  other  than  by  descent,     a  Bl. 

1  See  Rbai.  Propkrty,  vol.  19,  p. 

1.  For  the  significance  at  the  term 
land,  and  an  enumeration  of  the  dif- 
ferent species  of  property  embraced  in 
its  meaning,  see  Cbmetbries,  vol.  3, 
p.  49;  Crops,  vol.  4.  P.S87;  Fixtures, 
vol.  8,  pp.  41,  55 ;  Frauds  (Statute 
of),  *o1.  8,  p.  657 ;  tea  and  Ice  Com- 
PANiBs.vol.  9,  p.  8^2;  Land,  vol.  12, 
p.Cjs;  Logs  AND  Lumber,  vol,  13,  p. 
"  '   -4,  p.  315    ' 


a  real  or  corporeal  hereditament,  and' 
not  an  easement."  Cary  v.  Daniels,  5 
Met.  (Mass.)  336. 

On  account  of  Its  peculiar  nature, 
however,  it  cannot  be  entirely  appno- 
priated,  It  running  in  a  defined  channel, 
but  only  a  reasonable  use  majr  be  made 
of  it.  The  title  may  be  in  the  land 
owner,  but  it  is  held  subject  to  the 
rights  of  others,  Ulbricht  v,  Eufaula 
"^  -      Co.,  86  Ala.  587:  II  Am.  St. 


which  Rep.  71 ;  Wadsworth  v.  Tillotson,  t; 
Conn.  373;  39  Am.  Dec.  391  ;  Kco- 
ney,  etc.,  Mfg.  Co.,  v.  Union  Mfg. 
Co,  39  Conn.  576.  In  the  case  of 
percolating  or  standing  water,  there 
are  no  such  rights,  and  the  title 
of  the  owner  la  absolute.  Hanson  v. 
McCue,  41  Cal,  303 ;  Wilson  v.  New 
Bedford,  108  Mass.  »6i ;  11  Am.  Rep. 
353.  Water  upon  an  owner's  land  may 
be  disposed  of,  not  only  as  an  Incident 
to  the  land,  but  Independent  of  the 
soil  upon  which  it  stands,  or  over 
which  it  flows.  Avon  Mfg.  Co.  v.  An- 
drews, 30  Conn.  476;  Bullen  v.  Run- 
nels, a  N.  H.  355  ;  9  Am.  Dec.  55.  See 
also  Lakes  and   Ponds,  vol.  11,  p. 


;  Wa: 


dW. 


dMin 


i,  vol.  li,  pp. 


...    ,  Natural  G. 

Paws,  vol.  18,  p.  413;   Rbal'Prop- 

IKTy,  vol.  19,  p.  103s ;  Trbes,  vol.  26, 

P-SS7- 

Vatar.— As  land  includes  everything 
•bove  and  below   the   surface  of   the 
*»rlh,  it  embraces  water  up< 
«rth.   The  right  or  the  land- 


it  i>"  identified  with  the  reRlty,«ndis     Rep.  175. 
69 


the  earth,  is  gov- 
erned by  the  same  rules  of  property  as 
water.  Dark  v.  Johnston,  55  Pa.  St. 
164;  ()3  Am.  Dec.  732. 

Tlmbei. — Standing  timber  is  an  in- 
terest in  land  that  may  be  acqxiired  by 
deed,  and  the  fact  thai  it  must  be  re- 
moved within  a  definite  period  does 
not  prevent  the  title  to  the  timber 
the  from  vesting  in  the  grantee.  Mee  v. 
Benedict    (Mich.    1893),   57   N.   W. 
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compelled  to  convey  the  fee,*  In  any  event,  he  must  convey  all 
the  estate  that  he  has,  unless  the  contract  provides  otherwise* 

Most  of  the  estates  known  to  the  law  are  assignable,  and  may 
be  the  subject  of  a  contract  to  sell.' 

If  the  vendor  does  not  own  the  estate  which  he  undertakes  to 
sell,  he  can  pass  no  title,  and  but  merely  subjects  himself  to  a 
suit  for  damages.*  As,  in  such  case,  it  would  not  be  in  his  power 
to  comply  with  the  order  of  the  court,  a  decree  of  specific  perform- 
ance will  not  be  granted  to  his  vendee,* 

3.  The  Title— (See  also  Specific  Performance,  vol,  22,  p.  908 ; 
Title  (Real  Property),  vol.  26,  p.  20) — a.  In  Absence  of  Ex- 
press Stipulations. — The  title  to  an  estate  is  the  means  where- 
by it  is  acquired.*  While  the  subject  of  a  sale  of  land  is  the 
estate,  that  estate  always  implies  a  title,  and  the  question  under 
discussion  is  in  every  case  an  important  one.  If  nothing  is  said 
about  the  title,  the  law  raises,  from  the  fact  that  one  assumes 
to  sell,  an  implied  promise  to  give  a  good  title  to  the  vendee — 
one  that  will  assure  him  of  the  quiet  and  peaceable  enjoyment  of 
the  property  sold.''    Such  a  title  is  denominated  a  "  marketable 

1.  Boone  on   Resl   Property.  4  383;  Pa.  St.  179;  Swain  f.  PIdelftjr  Ins.,  etc., 

Hughes   V.   Parker,  8  M.  &   W,  J44;  Co.,  1:4  Pa.  St.  455;  Prothro  v.  Smith, 

Witter  V.   BiBcoe,  13  Ark.  411;  Tre-  6  Rich.  Eq.  (S.  Car.)  3*4;  lAakontv. 

main  v.  Liming,  Wright  (Ohio)  644;  Cooper,  a  W.  Va.  67. 
Vardeman   v.    Lawson,    17  Tex.   10;         There  Is  an  implied  undertaicing  o 

Goddin  V.  Vaughn,  14  Gratt.  ( Va.)  101.  the  part  ot  the  vendor  in  ev 

%.  Bower  v.  Cooper,  a  Hare  408.  tory  contract  for  the  tale  o 


Goddin  V.  Vaughn,  14  Gratt.  ( Va.)  101.     the  part  ot  the  vendor  in  evei^  eiecn- 
%.  Bower  v.  Cooper,  a  Hare  40S.  torv  contract  for  the  sale  of  lands,  to 

S.  See   Curtesy,  vol.  4,  p.  961;     make  a  good  title,  unless  such  a 


DowBR,  vol.  5,  p.  904;   Estates,  vol,  gatlon   is   expressly   excluded   by   the 

6,  p.  875;   Homestead,  vol.9,  P-475>  terms  of  the  agreement,  and  such  im- 
Joint  Tenants,  vol.  11,  p.  1090.  plied  warranlj  exists  so  long   as  the 

t.  But  he  may  create  bj  his  deed  a  contract  remains  executory.     Burwell 

title  by  estoppel.     See  Estoppel,  toL  *.  Jackson,  9  N.  Y.  535. 

7,  p.  9.  The  vendee   has  the  right  to  have 
B.  Blspham's   Principles    of   Equity  conveyed  to  him  an  indubitable  title, 

(4th.  ed.),  5  380;  Chartierz'.  Marshall,  Swayney    v.    Lyon,   67    Pa.     St.    436, 

51  K.  H.  400.  and    a    court  will  not   decree   specific 

e.  Robinson's    Elementary    Law,   ^  performance   of  a  contract  when  the 

1J3.      See    generally,    Title,     {Real  agreement  is  for  a  good  title,  and  all 

Property), vol.  16,  p.  30.  reasonable  doubt  as  to  the  title  is  not 

T.  Every  purchaser  of  real  estate  Is  removed.     Hymers  v.  Branch,  6  Mo. 

entitled  to  a  marketable  title  free  from  App.  311. 

incumbrances   and   defectE,  unless   he  But    the   right   to   demand   a  good 

expressly  stipulates  to  accept  a  defec-  title  exists  In  the  purchaser,  only  » 

"   -  -'-'        Vou;  '^-       " --  *•      '---'- '  -  ■    -     - 


tive  title.     Vought  v.  Williams,  lao  N.  long  as  the  contract  remain! 

Y.  353;  17   Am,  St.   Rep,  G34.     And  When  the  conveyance   has  been  duly 

see   to   the   same   efTect  Warvelle   on  executed  by  all  necessary  parties,  he 

Vendor   and   Purchaser,   pp.   47,  303;  must  look  to  his  covenants  onlv.    Cul' 

Moulton  V.  Chaffee,  11   Fed.  Rep.  36;  lum   v.  Branch   Bank,  4   Ala.' 19;  37 

CuUum  V.  Branch  Bank,  4  Ala.  ai ;  37  Am.  Dec.  715;   Hunter  -a.   O'Neil,  13 

Am.Dec.7as;  Flinnr.Barher,64  Ala.  Ala.  37 ;   Thompson   r.   Christian,  38 

193;  Abendrothr. Greenwich,  29 Conn.  Ala.  399;  Peay  i'.  Wright,  aa  Ark.  198; 

356;  Holland  -o.  Holmes,  14  Fla.  390;  Brown  -a.  Manning,3  Minn.  35;  Walsh 

Woodruff  f.Thorne, 49  111.  88;  Shreck  v.  Hall,  66  N.  Car.  333.     But  it   de- 

V,  Pierce,  3  Iowa  350;   Allen  v.  Atkin-  volves  upon  the  vendee.  If  he  questions 

■on,  II  Mich.  360 ;  Delavan  ii.  Duncan,  the  title,  to  show  the  defect.     Allen  r. 

49  N.Y.485;  Freetly  f,  Bamhart,  51  Atkinson.ai  Mich.  351. 
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title."*     The  parties  to  the  contract  may  stipulate  for  other  than 

such  a  title,  but,  in  the  absence  of  an  agreement,  the  law  always 
presumes  it  as  a  part  of  the  contract,  and  the  purchaser  can  be 
compelled  to  accept  no  other.* 

In  order  to  be  marketable,  a  title  must  either  be  free  from  in- 
cumbrances, or  subject  to  such  only  as  are  easily  removed.' 

Where  a  contract  for  the  tale  of  to  plaintlR  is  not  marketable.    Arn- 

property  provided  that  it  fhouEd  "be  stein  v.  BurroughR  (Supreme  Ct),  i-j 

free  from  all  liens  and  incumbrances,"  N.  Y.  Supp.  958. 

and  that  the  ■'  land  money  "  should  "be  ».  Gill  v.  Welli,  59  Md.  49a  ;  Rich- 
refunded  if  title  should  not  prove  good  mond  f,  Gra/,  3  Allen  (Mass.)  2$.  And 
on  examination  of  records  or  cannot  be  see  Sch ween  v,  Greenburg  (Supreme 
made  good,"  it  was  held  equivalent  to  Ct.),  27  N.  Y.  Supp.  760;  Landon  v, 
a  covenant  to  convey  a  marketable  Walmuth  (Supreme  Ct.),  37  N.  Y, 
title.  Herman  v.  Somers,  158  Pa.  Supp.717;  Strcetf. French,  147  111.  34J. 
St.  4Z4.  An  agreement  to  sell  land  and  exe- 

1.  Astoamarketabletitle.secMARK-  cute  a  good  and  sufficient  deed,  Is  not 

CTABLK  TlTLB,  vol.  14,  p.  458;  Spk-  Satisfied   by  the  tender  of  a  deed  suffi- 

CIFIC  Performance,  vol.  2a,  p.  948.  cient  in  form,  the  vendor  having  no 

Where  a  contract  provided  that  the  title.     Haynes  v.   White,  55    Cal,  38, 

title  should  be  "first  class,"  it  was  held  To   the   same    effect    are:     Brown   ti. 

to  mean  simply  that  it  should  be  mar-  Gammon,  14  Me.  276;  Mead   v.  Foi,  6 

ketable.     Vought  v.  Williams,  no  N.  Cush.  (Mass.)  199;  Porter  v.  Noyea,  a 

Y.353;   17  Am.  St.  Rep.  634.  Me.  iJ  ;  11  Am.   Dec.   30;    Greenwood 

The  title  of  a  bona  fide  purchaser,  or  v.  Ligon,  10  Smed.   &  M.  (Miss.)  615; 

those  claiming  under  him,  ii  not  ten-  48  Am.  Dec.  77(1  Story  v.  Conger,  36 

dered   unmarketable   by  a   prior  deed  N,  Y.  673 ;  93  Am.  Dec.  546;  Pomeroy 

■  from  his  grantor  to  a  third  person,  of  v.  Drury,  14  Barb,  (N.  Y.)  418;  Hilli.. 

which   he  did   not  have  notice,  and  Ressegien,  17  Barb.  (N.  Y.)  161;   Col- 

which  was  not  recorded  until  after  the  lins  v.  Delashmutt,  6  Oregon  <;i;  Wil- 

record  o£  his  deed.    Abraham  i>.  May-  son  v.  Getty,  w  P".   St.   266;  Jones  v. 

er  (City  Ct.),  37  N.  Y.  Supp.  364.  Huff,  36  Tei,  67a 

Where,  under  a  devise  to  A,  B,  and  It  would  be  against  good  conscience 

C,  and  if  anv  of  them  should  die  leav-  to   force  a  title  not   marketable  on   a 

ing  no  lawful  issue,  then  to  the  sur-  purchaser,  although  his  contract  may 

vivors,  A  and  B  conveyed  and  released  seem    to    contemplate  it.     Freetly   v. 

the  real  estate  so  devised  to  C,  hy  deed  Barnhart,  51  Pa.  St.  279. 

with  full  covenants,  including  a  gen-  The   vendor  must  show,   when   the 

eral  warranty,  C  has  a  good  and  inde-  vendee  relics  upon  defect  of  title,  that 

feasible  title  thereto,  and  a  contract  for  the  vendee  purchased  at  his  own  risk, 

the  purchase  of  such  real  estate  will  be  Littlefield  v.  Tinilej',  36  Tex.  353. 

enforced.     Vreeland  v.  Blauvelt,  23  N.  Where  a  contract  makes  prompt  pay- 

J.  Eq.  483.  mcnt  of  instalments  material,  a  vendee 

In  equity,  a  marketable  title  is  one  in  who   has   been   repeatedly   delinquent 

which  there  isnot^ubtinvolved, either  and  has  made  payments  knowing  that 

u  to  law  or  fact.     Herman  v,  Somera,  the    vendor   does   not   hold   the   legal 

158  Pb.  St.  414.  tiUe,  but  that  the  holder  of  such  title 

Title  by  adverae  possession  (or  forty  is  out  of  the  state,  cannot,   when  the 

'years  is  a  marketable  title.  Tewksbury  last  payment  is  due,  at  once  tender  it, 

V.  Howard  (Ind.  1894),  37  N.   E.  Rep.  and  demand  a  deed  without  giving  the 

35c.     And    see    Waddetl    v.    Latham  vendor  a  reasonable  time  to  get  title. 

(Miss.  1S94),  1;  S0.Rep.33. 'butwhere  Distler   v.    Dabncy    (Wash.   1893),   35 

the  wall  of  a  biiilding  which  defendant  Pac.  Rep.  138. 

had  agreed  to  sell  to  p  1  a  i  n  t  i  If  en-  S.  Chambers  v.  Tulane,  9  N.  I.  Eq. 

croached  about  two  inches  on  the  ad-  146;  Sibley  v.  Spring,  13  Me.  460;  j8 

joining    lot,    and   the    deed   tendered  Am.  Dec.   191  ;  Roberts  v.  Bassett,  105 

plaintiff   did   not    convey    these    two  Mass.    409;    Murphin    v.   Scovell,  41 

inches.and  defendantdld  not  have  tiUe  Minn.  163.  And  see  Skinner  v.  Christie 

thereto  at  the  Ume,  the  title   tendered  (N.  J.  1S94),  19  Atl.  Rep.  771. 
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It  must  be  free  from  all  claims  of  dower,  inchoate  or  consum- 
mate. If  the  wife  of  the  vendor  refuses  to  release  her  rights,  the 
purchaser  may  elect  either  to  take  a  deed  executed  by  the  vendor 
alone,  and  bring  his  action  for  a  breach  of  covenant,  or  to  accept 
such  deed  as  part  performance,  and  retain  so  much  of  the  pur- 
chase-money as  shall  be  proportionate  to  the  wife's  contingent 
interest.^  The  title  must  not  only  be  more  than  a  mere  litigious 
right,  but  must  be  not  likely  to  lead  its  possessor  into  a  law- 
suit.* 

The  estate  must  be  free  tram  eaie-  the  wife's  right  at  the  time  of  the  con- 

menta.     Prichard  v.  Atkinson,  3  N.  H.  veyance,  and   not    the   difference   be- 

a5;  Wheeler  tF.  Tracy,  49  N.V.  Super,  tween  the  market  value  of  the  whole 

:.  20S.  land   with  her  release,   and  the   value 

A  mortgage  dating  back  fifty  years,  without  It.      The  rule    should  be  the 

and  given  to  secure  a  life  annuity  to  a  same  as   if  the  conveyance  had  been 

person  long  since  deceased.  Is  not  such  made  with  a  warranty  against  the  right 

an  incumbrance  as  will  justify  a  vendee  ot  dovrer,  and  the  existence  of  I  he  right 

In   refusing  to   accept    a   conveyance,  had  afterwards  been  discovered  and  an 

Moi^n  f.  Scott,i6  Pa.  St,  «.   Neither  action  had  been   broug-ht  to   recover 

is  a  mortgage  under  which  the  mort-  damages  for  a  breach  of  the  contract." 
gagee  has  no  right  of  posseieion  until         In  Wright  v.  Young.  6  Wis.  133 ;  70 

foreclosure,  which,  though  paid,  has  not  Am.  Dec.  453,  the  court,  by  Cole,  J_ 

been  discharged  of  record.    Curran  v.  said:  "There  can  be  do  doubt  but  the 

Rogers,  35  btich.  331.  title  of  the  vendee  is  defective  while 

It  is  no  defense  to  an  action  to  re-  the  inchoate  right  of  dower  is  left  out- 
cover  an  installment  due  from  a  vendee  standing.  If  the  wife  should  survive 
In  a  contract  for  the  purchase  of  land,  the  husband,  the  vendee's  title  might 
that  the  land  Is  incumbered,  if  such  In-  be  partially  defeated  by  her  talcing  a 
cumbrance  can  be  removed  by  the  life  estate  in  one-third  of  the  prem- 
vendor  before  the  time  fixed  for  the  ises."  But  see  Powell  v.  Monson,  3  Ma- 
execution  of  the  deed,  Duluth  Loan,  son  (U.  S.)  355 ;  Bostwick  v.  Williams, 
etc.,  Co.  V.  Kloovdahl  (Minn.  1893),  36  111. 65.  The  rule  is  the  same  where 
56  N.  W,  Rep.  1119.  the  vendor  expressly  agrees  to  convey 

But  a  purchaser  may  refuse  to  take  free  of  dower.     Leach  v.  Forney,  31 

tllie  and  may  recover  money  paid   by  Iowa   371 ;   89  Am.   Dec.  574 ;  Presaer 

him  where  there  is  of  record  an  unsatis-  t>.  Hildenbrand,  33  Iowa  4S3;  Park  v. 

fied  mortgage  on  the  premises,  though  Johnston,  4  Allen  (Mass.)  359;  Park  v. 

the  mortgage  has  been  paid  and  a  sat-  Johnston,  7  Allen  (Mass.)  378.     If  the 

isfactlon  piece  executed   hy  the  mort-  wife  is  before  the  court,  sbe  may  be 

gagee,  as  the  purchaser  is  entitled  to  a  compelled  to  join  in  the  deed.     Matter 

clear  record  title.     Zorn  !■.  McParland  of    Hunter,    i    Edw.   Ch.   (N.   Y.)    i. 

(Super.  Ct.),  38  N.  Y.  Supp.  483.  Where  the  contingent  right  to  dower 

1.  Zebiey   v.   Sears,    38   Iowa   507;  ot  the  wife  of  a  vendor  of  land,  under 

Lewie  V.  Coie,  s  Dei.  401  ;    Weeil   -o.  articles   for  a   deed  clear  of   incum- 

Terry,  2  Doug.  (Mich.)  344;  45  Am.  brances,  is  known  t»  the  vendee,  and 

Dec.  »57;  Fitts  v.  Hoitt,  17  N.  H.  530;  the  latter  covenants  to  pay  her  for  aign- 

Pomeroy  t;.  Drury,  14   Barb.  (N.   Y.)  ing  the  deed,  he  does  not  thereby  take 

418;  Corson  v.  Mulvanv,  49  Pa.  St.  88.  the  risk  of  her  not  signing  on  himself; . 

In  Davis  v.  Parker,  14  Allen  (Mass.)  nor  will  it  excuse  the  vendor,  bo  far  as 

104,  the  court   by  Chapman,  ].,  said:  the  vendee's   right   of   action   is   con- 

"The  general  rule,  as  stated  in  Hill  v.  cerned,  that  he  offered  to  comply  with 

Buckley,  17  Ves.  394,  is  that  the  pur-  his  covenant,  and  to  make  such  title  at 

chaser  shall  have  what  the  vendor  can  he  was  able  to  make  without  his  wife's 

give;  with    an   abatement  out   of  the  consent.      Bitner    v.    Brough,   11    Pa. 

purchase -money   for    so  much  as  the  St.  137. 

quantity  falls  short  of  the  representa-        t.  Dobbsr.NorcroBS,l4  N.J,  Eq,337; 

tion.     The  principle  applies  to  an  in-  Speakman   v.   Forepaugh,  44  Pa.   St. 

cumbrance    of    any    amount.     The  363;  Shriver    *.     Shriver.  86   N.   Y, 

amount  lo  be  deducted  is  the  value  of  575;    Richmond    v.   Gray,   3    Allen 
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The  title  must  be  free  from  reasonable  doubt,'  but  the  doubt 

ce.    Hymen  v.  Branch,  6  Mo.  App. 
1 ;    Vreeland  v.  BlauveU,   33   N.  J. 

ran.  54.  cAi.  483. 

A  title  eipoiing  the  part;  holding  It  seemt  that  ■  ration*!  doubt  existi 

it    to   litigation    is    not    marketable,  when  a  court   of  law  does  not   (eel 

Swayne  v,  Ljon,  67  Pa.  St.  436.  called  upon  to  Instruct  a  jury  to  find 

Everj  purchaser  of  land  hai  a  right  the  existence  of  the  tact  on  which  the 

"to  demand  a  title  which  ahall  put  him  vendor's  title  depends.     Shrlver  v. 

in  all  reasonable  security  against  loss  Shriyer,  86  N.  Y.  575. 

or  annoyance  bv  litigation.     He  should  A  purchaser  who  has  bargained  for 

have  a  title  which  will  enable  him  not  a  good  title,  will  not  be  compelled  to 

■only  to  hold  his  land,  but  to  hold  it  In  take  one  which  is  subject  to  suspicion. 

peace,  and  Ir  he  wishes  to  sell  It,  to  be  It  must  be  free  from  reasonable  doubt 

reasonably  sure  that  no  flaw  will  come  — a  title  to  which  no  reasonable  man 

up  to  disturb  ils  market  value.  Close  would  object  —  one  which  a  prudent 
man  would  not  hesitate  to  purchase  at 
a  full  market  price.     It  is  not  sufficient 

__     .  ._       ^         ...  that  the  title  i»  probably  good,  but  it 

gstlon  over  the  land  which  does  not  must  be  one  which  the  purchaser  must 

affect  tiie  vendor's  title,  is  Immaterial,  feel  a  reasonable  certainty  that  it  ii  so. 

Cuirin  c.  Rogers,  35  Mich.  331.  Brown  v.  Cannon,  10  111.  174. 

A  purchaser  cannot  be  required  to  The  vendee  may  require  not  merely 

accept  a  conveyance,  where,  because  of  a  title  valid  In  Tact,  but  a  marketable 

f  mistake  in  the  description  of  the  land  one,  such  as  can  again  be  sold  or  mort- 

t°  a  former  conveyance  through  which  gaged   to  a   reasonable   purchaser   or 

tl>e  vendor  holds,  the  title  as  to  a  part  mortgagee ;  a  reasonable  doubt  as  to 

■w  to  doubtful  that  It  may  expose  the  the  titleproHeredisauHicIent  toauthor- 

'Ndee  to  litigation  on  the  part  of  a  ize  iU  rejection.     Moore  v.  Williams, 

third  person,  or  where,  for  such  reason  115N.  Y.s86;   11  Am.  St.  Rep.  844. 

«"  'itie  is  not  marketable.     Smith  11.  TlUe  tj  Adverse  Poiseaiton.— Where 

Jrier,  50  Ind.  367.  a  vendor  has  been  In  adverse  posses- 

Where  thevendor's  title  to  a  lotwaa  sion  for  the  time  specified  In  the  Stat- 

^PUrchase  at  a  sheriff's  sate,  as  the  ute  of  Limitations,  his  title  isnotaoim- 

^"'P^i'tvof  one  who  had  two  years  be-  peached  as  to  prevent  hit  maintaining  a 

J,  J*    sold  it  to  another,  but  the  deed  suit  for  specific  performance,  by  slight 

»o  not    been  recorded  until  after  the  proof  that  the  former  owner   was   an 

(g  '•  ***>   a  bill  tor  speci&c  performance  alien,  nor  by  the  mere  contingency  that 

com '^'**^**'  a  vendee  under  articles  to  such    owner    may   have   died   ieaving 

^f^Iy,  it  was  held  that  as  the  vendee  heirs    disabled    from    asserting    their 

|..     '"able  to  contest  the  unrecorded  rights.  Seymour  v.  DeLancey,  Hopk. 

com  "^"^^tanding  title,  he  could  not  be  Ch.  (N.  Y.)  436;  14  Am.  Dec.  553. 

(^*^^'l«d,  in  equity,  to  take  the  prop-  A  clear  adverse  possession  for  twenty 

%^^g-     Speakman  v.  Forepaugh,  44  Pa.  years   makes  a  title  to  lands  which  a 

1^^^-  purchaser,  upon   a  partition  sale,  may 

j^  p  ^^''^■in  V.  Fidelity   Ins.,  etc.,  Co.,  not  refuse;   he  will  not,  however,  be 

f^j  ^^^t.  455  ;  Adams  v.  Valentine,  33  required  to  take  title  where  there  are 

jj  ^  ^*-^'p.  I ;  Fleming  v.  Burnham,  100  circumstances   which  may  prevent  the 

■.      -    « -  possession  from  being  adverse.     Such 

„,,_'**^  rketable  title  is  one  free  from  purchaser   will   not    be    compelled  to 

^^•*a»fcle  doubt.     Such  doubt  exists  complete  the  purcliase  where  there  is 

(,.,         'here  is  uncertainty  as  to  some  some  reasonable   ground  of  evidence 


Itni            '  *'''^"  affecta  the  value  of  the  the 

vna     ?*"   "'"    interfere   with   its  sale,  upon   a  matter  of   fact  which   is    not 

lim       ^*-  "■  Williams,  no  N.  Y.  253  ;  17  capable  of  salisfactory  proof,  or,  if  ca- 

'     St.  Rep.  634.     And   though  the  pable  of  that  proof,  yet  is  not  proved. 

I  tK  "''ayentertainafavorableopinion  Shriver  v.  Shriver,  86   N.  Y.  575. 

(  ItW     *■'"''  }''^' ''  '^"'  opinion  may  be  If  the  validity  of  the  plamtiff's  title 

"'y ,  <]ueslioned   by   competent   per-  is  dependent  on  the  question  whether 

*"     '  It  will  not  decree  specific  perform-  he  has  had  ten  years  adversary  posses- 
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must  be  more  than  a  bare  possibility  ;*  it  must  be  considerable, 
rational,  and  such  as  would  induce  a  prudent  man  to  pause  and 
hesitate  *  The  purchaser  will  not  be  allowed  to  make  a  mere 
captious  objection  to  the  title,^  and  defects  in  the  record  orpaper 
title  may  be  cured  or  removed  by  parol  evidence,* 

But  the  purchaser  cannot  insist  on  being  discharged  on  the 
ground  of  defective  title,  if  it  is  capable  of  being  made  good 
within  a  reasonable  time,  as  to  which  the  vendor  will  be  put  under 
terms.' 

t\aa  of  land,  he  must,  before  he  can  en-  was  proved,  but  no  executor  or  admin- 
force  such  contract,  specifically  estab-  Utrator  appointed.  The  wife  married 
lUh,  hj  a  clear  evidence,  that  he  hat  had  again,  and  in  1869  died  intestate,  leav- 
such  adversary  possession  for  ten  ing  as  her  onlv  heirs  her  children  of 
jeam;  and  if  he  hasdeclined  to  defend  the  former  marriage.  Their  duly  li- 
an  action  of  ejectment  brought  by  a  censed  guardian  Eold  the  land  by  pub- 
stranger  to  test  his  title,  this  will  be  lie  auction  in  October,  1870,  payment 
regarded  as  showing  that  his  title  is  so  to  be  made  one-half  in  cash  and  the 
doubtful  that  the  court  ought  not  to  other  half  to  remain  secured  by  amort- 
require  It  to  be  received  as  a  good  title  gage  on  the  land.  The  purchaser,  on 
by  the  other  party.  Boggs  ir.  Bodkin,  examining  the  title,  o  bj  e  ct  ed  that 
31  W.  Va.  ^66.  neither  the  estate  of  I.  S.,  nor  his  wife's 

I.  On  this  subject  the  court  acts  on  estate,   had   been   administered   upon, 

moral  certainty,  and  a   purchaser  will  whereupon  the  guardian,  in  December, 

not  be  permitted  to  object  to  a  title  on  1870,  took  letters  of  administration  on 

account  of  a  bare  possibility.     Laurens  the  wife's  estate,  and  in  January,  1871, 

r.  Lucas,  6   Rich.  Eq.  (S.  Car.)  217;  on  the  estate  of  J.  S.,  and  in  February, 

Webb   V.   ChiEolm,   24   S.    Car.   467;  1871,  tendered  a  deedof  the  land  to  the 

Thompson  v.   Dulles,  ;   Rich.  Eq.  (S.  purchaser  and  demanded  performance 

Car.)  370.  ■  of  his  contract,  which  he  refused.    The 

The  mere  possibility  that  there  may  guardian  filed  a  bill  in  equity  to  enforce 
be  litigation  over  the  title,  is  not  suffi-  the  contract  against  the  purchaser,  and 
cient,  but  there  must  be  a  reasonable  It  was  held  that  the  possibility  of  debts 
probability  that  there  will  be  such  lit-  against  the  estate  of  J.  S..  or  his  wife's 
igation.  And  So,  where,  after  plain-  estate,  in  the  absence  of  any  afErmaiive 
ti£f's  intestate  and  his  grantors  had  evidence  thereof,  was  not  a  cloud  on 
t>een  in  undisturbed  possession  for  the  title,  which  should  debar  the  plain- 
nearly  forty  years,  under  a  deed  with  tiff  from  a  decree  for  specific  perform- 
a  defective  ttescription,  he  brought  an  ance,  protecting  the  defendant  by  not 
action  to  correct  the  defect  in  his  title  requiring  him  to  give  a  negotiable  note 
arising  from  such  error,  and  notice  for  the  one-half  of  the  contract  price 
was  served  by  publication,  and  the  two  which  was  to  remain  for  a  reasonable 
years  allowed  by  statute  for  a  motion  time  secured  by  mortgage.  Hayes  !>. 
for  a  new  trial  had  not  expired,  it  was  Harmony  Grove  Cemetery,  108  Mass. 
held  that  the  possibility  of  the  defend-  400. 

ant  applying  for  and  obtaining  a  new        a.  Per  Lord  Eldon  in  Stspylton  o, 

trial  was  too  remote  to  be  considered,  Scott,  16  Ves.  37], 
Stevenson  u.  Polk,  71  Iowa  178.  >.  Hellreigel   v.    Manning,    97     N- 

Where  the  existence  of  the  alleged  Y.  60. 
fact,  which  is  claimed  or  supposed  to  4.  Hellreigel  v.  Manning,  97  N.  Y, 
constitute  a  defect  in  or  cloud  upon  the  c6.  And  tee  Seymour  v.  DeLancej. 
title,  is  a  mere  possibility,  or  the  al-  Hopk.  Ch.  (N.Y.)  436;  14  Am.  Dec,  551; 
leged  outstanding  right  is  but  a  very  Miller  v.  Macomb,  26  Wend.  (N.Y.> 
Improbable  or  remote  contingency,  the  sag  ;  Pagen  v.  Davison,  1  Duer  (N.  Y.)- 
court  may,  in  the  exercise  of  a  sound  153-,  Brooklyn  Park  Com'rs  v.  Arm- 
discretion,  compel  the  purchaser  to  strong,  45  N.  Y.  334;  6  Am.  Rep.  70; 
complete  his  purchase,  Cambrelleng  Murray  v.  Harway,  c6  N.  Y.  337; 
V.  Purton,  13$  N.  Y.  610.  Shriver  v.  Shriver,  86  N.  Y.  575. 

In    1S63,  J,   S,   died   seised   a(  land        B,  Coflin  t:  Cooper,  14  Ves.  J05. 

which  he  devised  to  his  wife.    The  will         Though  the  vendor  has  no  title  or  a 
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b.  Effect  of  Special  Agreements. — Special  agreements 
are  frequently  made  as  to  the  title  of  land  to  be  conveyed.  They 
may  either  compel  the  production  of  a  better  title  than  the  law 
would  require,  or  arrange  for  a  defective  title,  or  merely  express 
and  emphasize  what  the  law  would  otherwise  have  implied.' 

defective   one,   at   the  date  of  the  con-  ifaend  v.  Goodfellow,  40  Minn.  313;  \% 

tract,   a  court   of  equity  will  decree  a  Am.  St.  Rep.  736. 

specific  performance  if  he  ii  able  to  Specific  performance  will  be  decreed 
make  a  f;ood  title  at  any  time  before  if  the  vendor  Is  able  to  make  a  good 
the  decree  is  pronounced,  or  when  the  title  before  the  decree  is  pronounced, 
master  makes  his  report  upon  the  title,  except  where  the  contract  is  made  In 
Hepburn  v.  Dunlop,  t  Wheat  (U.  S.)  bad  faith  b^  one  who  knows  that  he 
179;  Hepburn  v.  Auld,  t,  Cranch  [U.  has  no  title  nor  the  means  of  acqulr- 
S.)  261  ;Luckettf.  Williamson,  37  Mo.  in e  one.  Moss  T.Hanson,!?  Pa  St. 379, 
38S;  Clute  f.  RobUon,  3  Johns  (N.  It  is  only  in  the  absence  of  fraud  that 
•■)  59Si  Pierce  p.  Nichols,  i  Paige  the  vendee  will  be  required  to  accept 
Ch.  (N.  Y.)  344;  Brown  v.  Haff,  5  an  after-acquired  title.  Frakeri',  Bra- 
Paige  Ch.lN.  Y.)  13^;  18  Am.  Dec.  lelton,  12  Lea  (Tenn.)  378. 
435 ;  Winne  v.  Reynolds,  6  Paige  Ch.  1.  A  good  title  is  one  good  both  in 
(N.  Y.)  407;  Jenkins  Ti.  Fabey,  73  N.  law  and  equity,  Maberley  i>.  Robins, 
Y.35S;  Townsend  v.  Lewis,  7,%  Pa.  St.  j  Taunt.  6js.  For  the  construction  of 
I3S ;  Wilson  v.  Tappan,  6  Ohio  173 ;  the  term  "  satisfactory  title,"  see  Spe- 
Mortlock  V.  Buller,  10  Ves.  Jr.  315;  un-  ciFic  Pbrpormance,  vol.  31,  p,  956. 
less  It  appears  that  the  purchaser  has  If  the  legal  title  to  land  is  outatand- 
been  materially  injured  by  the  delay,  ing  in  a  trustee  who  may  be  compelled 
Reformed  PffltesUnt  Dutch  Church  to  convey  at  any  time,  the  title  is  not 
V.  Mott,  7  Paige  Ch.  (N.  Y.)  77;  33  "good  and  marketable,"  within  the 
Am.  Dec.  613.  And  though  the  vendor  meaning  of  a  vendor's  covenant  to  con- 
may  perfect  his  title  at  any  time  before  vey  such  a  title.  Murray  v.  Ellis,  1 13 
the  decree,  he  must,  in  such  case,  Pa.  St.  485.  An  agreement  of  the  ven. 
pnv  costs.  Lyles  ti.  Kirk  pa  trick,  9  S.  dor  to  present  to  the  purchaser,  "a  per- 
Ca'r.  165.  feet  chain  ot  title  to  said  property  from 

It  is  sufficient  if  he  is  able  to  convey  the  United  States  government,  com- 
tbe  property  when,  by  the  terms  of  the  pels  him  to  show  all  the  successive- 
contract,  or  the  equities  of  the  case,  he  links,  each  perfect  In  itself,  which 
is  required  to  do  so  in  order  to  entitle  connect  the  claimant  of  the  title  with, 
himself  to  the  consideration ;  and  if  and  invest  in  him,  the  title  of  the  gov- 
time  la  not  of  the  essence  of  the  con-  ernment.  It  is  not  enough  to  produce 
tract,  nor  made  essential  bv  an  offer  to  evidence  of  color  of  title  and  posses- 
fuliill  by  the  purchaser  and  his  request  sion,  and  payment  of  taxes  thereunder, 
tor  a  conveyance,  the  vendor  will  be  al-  whicb.under  the  Statute  of  Limitations, 
lowed  reasonable  time  and  opportunity  would  bar  recovery  by  an  adverse 
to  obuin  or  perfect  title.  Dresel  v.  claimant.  Payne  ^'.  Markle,  89  III,  66. 
Jordan,  104  Mass.  407.  One  who  has  contracied  that  he   will 

Where  the  vendor  In  such  contract  thereafter, on  demand, convey  property 
has  no  Interest  in  the  land  which  he  by  good  and  auflicient  deed  in  fee 
agrees  to  convey,  but  enten  into  it  as  aimple,  is  in  default,  if  he  fails  to  have 
a  mere  speculation  or  venture,  be  Is  not  a  perfect  title  when  demand  is  made- 
deemed  a  bona  fide  contractor,  and  a  Gregorr  r.  Christian,  43  Minn.  304;  18 
court  of  equity  will  not  lend  him  its  Am.  Dec.  507.  A  vendor  who  has 
■id  in  enforcing  it.  But  if  he  has  ac-  agreed  to  convey  land  free  from  incum* 
quired  an  equitable  title  or  interest  in  brances,  must,  In  order  to  satisfy  the 
the  land  under  an  executory  agreement,  requirements  of  his  contract,  tender 
he  may  enter  into  another  agreement  not  only  a  deed  made  by  himself,  but 
for  the  sale  thereof  to  a  third  party,  also  a  release  of  dower  duly  executed 
without  waiting  until  he  has  obtained  by  his  wife,  Heimburg  v.  Ismay,  35 
a  deed,  and  it  will  be  sufficient  if  the  N.  Y.  Super  Ct.  35. 
■ale  is  made  in  good  falih,  and  the  title  A  covenant  to  convey  land, 'the  ti- 
ia  fully  perfected  by  the  time  specified  tie  to  be  a  good  and  sufficient  deed," 
for  the  completion  of  the  sale.     Town-  ia  a  covenant   to  convey  a  good  title 
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If  the  contract  calls  for  a  record  title,  a  title  by  adverse  posses- 
sion will  not  suffice,  no  matter  how  strong  such  a  title  may  be,* 
and  if  the  vendee  agrees  to  purchase  subject  to  the  approval  of 
the  title  by  his  attorney,  he  cannot  be  compelled  to  complete  the 
sale  unless  his  attorney  accepts  the  title  offered.*  But  a  contract 
for  a  title  satisfactory  to  the  party  to  whom  it  is  to  be  given, 
means  a  title  to  which  there  is  no  reasonable  objection,  and  with 
which  the  party  to  whom  it  is  tendered  ought  to  be  satisfied.* 

br   deed.     Brown   v.   Gammon,  14  «.  Conover,  10  N.  J.  L.  314.     See   also 

Me.  376.  Fitch  V.  Casey,  3  Greene  (Iowa)  300; 

By    undertaking    to    sell    land    de-  Owings  v.  Baldwin,  8  Gill.  (Md.)  337 ; 

scribed   at    patented    to   another,  the  Tinner  v.    Ashley,   15    Pick.   (Mass.) 

vendor  must  be  understood  ai  contract-  C46;  lb  Aro.   Dec.  610;   Aiken  v.  San- 

ing  to  convey  the  title  of  the  patentee.  lord,  (  Mass.  494;  Parker  u.  Parmele, 

Haya  v.  Bonner,  14  Tex.  619.  10  Johns.   (N,  Y.)   130;  13  Am.  Dec. 

■  "•ndor  bound  to  nomey  a   good  153;  Everson  v.  KIrtland,  4  Ptlge  (N. 

itie,  cannot  force  tl- ^--  —  ->  >  ^-o  .  —    ._   ^ r, .,  _. 

accept  a  mere   equitable 

land.  Llttlefield  Ti.Tinsley,36Tei.3S3.  Sharp,  11   Humph.  (Tenn).  116;  Stow 

A  covenant  to   execute  and  deliver  v.  Stevens,  7  Vt.  17;  39  Am.  Dec.  139 ; 

"  a  good  and  sufficient,  full  and  general,  Taft  v.  Kessel,  t6  Wis.  373. 
warranty   deed  "   tor   land,    binds  the        CoTanvit  to  OonTay  By  SpaeUI  Wkr- 

vendor  to  make  something-  more  than  ruity. — A  covenant  to  convey  land  bj 

a   bare  legal   title.     Buta  title  which,  a  special  warranty  deed,   implies  that 

though   imperfect  as   a    legal  one,   is  the  covenantor  has  a  legal  title  regular* 

perfected   by  surrounding  equities  so  ly   derived  from  the    commonwealth, 

that  the  vendor's  deed  will  convey  a  If  he  cannot  give  such  a  title,  the  cot- 

good  and  sufHclent  title  in  fee  simple,  is  enant  is  broken,  and  the  contract  may 

Guflicient.     Jones  v.  HulT,  36  Tex.  67S.  be  reicinded.    Bodley  v.  McChord,  4 

A  contract  by  the  vendor  to  lurnish  J.  J.  Marah.  (Ky. )  475. 
an  abstract  of  title  "showing  a  good         1,   Warvelle   on    Vendor   and    Pur- 

and  clear   title  free  from  delectg,"  is  chaser,  p.  309;  Page  v.  Greeley,  75  III. 

not   performed   if  the  abstract  shows  400;  Noyea  v.  Johnson,  139  Mass.  436; 

defects  which  may  or  may  not  exist  in  Conatantine  i'.  East  (Ind.  App.  1893), 

the  title  as  tested,  by  the  original  rec-  35   N.   E.   Rep.   844.     But  where  the 

ords,  and  an  incumbrance  which  may  vendee  has  not  contracted  for  a  record 

or  may  not  be  barred  by   limitation,  title,  he  may  be  compelled   to  accept 

Kane   v,   Rippey    (Oregon,  1893),   33  one  not  of  record.     Parks  f.  Laroche, 

Pac.  Rep.  936.  15  111.  App.  354. 

"Lawfol  Title."  —  An  obligation   to        a.  Tltls  Bnbjact  to  Approval  of  Attor- 

make  a  "  lawful  title  "  to  lands,  binds  ney,  ete. — Where  the  vendee  agrees  to 

the  obligor  for  a  perfect  title,  with  a  purchase  land  subject  to  the  approval 

general  warranty.     A  tender  of  a  deed,  of  the  title  by  his  attorney,  unless  such 

without  the  signature  of  the  obligor's  attorney  accepts  the  title  offered,  he  is 

wife,  was  held  not  sufficient.    Clark  v.  not  bound  to  consummate  the  sale,  and 

Redman,  i  Blackf.  (Ind.)  3S0.  may  recover  back   any  portion   of   the 

"  Lawful  Deed." — By  a  lawful  deed  of  purchase -money  deposited  on  the  sale, 

conveyance,  a  deed  conveying  a  lawful  Allen  v.  Pockwilz  (Cal.  1S94),  36  Pac. 

or  good  title  may  be  fairly  understood.  Rep.  I039. 

Dearth  I'.  Williamson,  2  S.  4  R.  (Pa.)         Where   the   vendor   agrees   to   give 

498 ;  7  Am.  Dec.  65a.  such  a  title  as  a  named  title  guaranty 

"  Oood  and  SnfflctaiLt  Daed,  with  Got-  company  wilt  approve,  the  vendee  may 

miaiLt  of  WaiTMity." — The  words,   "  a  recover  the   purchase -money  paid  on 

good  and   sufficient  deed,  with  cove-  the   contract,   in   case   such   guaranty 

nant  of  warranty."  in  an  agreement  for  company  refuses  to  approve  the  title, 

the  sale  of  land,  will  tie  held  to  mean  although  the  title  is  free  from  legal  ob- 

"  a  good  and  sufficient  title,"  if  it  ap'  iect[Dn,unlessiheapprovelisprevented 

pears  in  the  agreement,  or  its  attend-  hy  the  vendee.     Flanagan  -r.  Fox  (C. 

ant  circumstances  show  that  such  was  PI.).  26  N.  Y.  Supp.  48. 
the   intention  of   the  parties.     Tindall         S.  In  Fagen  f.  Davison,  3   Duer  (N. 
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If  the  parties  contract  for  an  imperfect  title,  full  effect  will  be 
given  to  their  agreement.* 

If  the  contract  be  for  the  sale  of  the  vendor's  claim  to  land, 
rather  than  of  the  land  itself,  there  is  no  implied  warranty  of 
title* 

Defects  of  title  furnish  a  defense  to  the  vendee,  but  not  to  the 
vendor.  The  former  may  elect  to  take  such  title  as  the  latter  has, 
but  may  not  compel  him  to  execute  a  deed,  if  he  haa  no  title: 
at  all.» 

If  the  vendor  has  a  good  title  at  the  time  the  contract  is  made, 
but  conveys  it  away  or  forfeits  it  through  laches,  the  vendee  is 
discharged  from  all  obligations  to  accept  his  deed,  or  pay  the  pur- 
chase price.* 

4.  Options.  —  The  right  to  purchase  land  is  frequently  the  sub- 
ject of  contract,  and  such  a  right  may  be  styled  an  option.     It  is. 

Y.)    153,  Oaklej,  C.  J.,  In  delivering  mnde.     Wilmot  v.   WlUclnion,  6  B  &. 

"  ion  of  the  court,  said:    "The  C.  506;  13   E.  C.  L.  338.     To  the   same 

,  that    the    provision    In   the  effectiaStll]m&nv.Canalea,39Tex.4o6. 

aBreement  that  the  title  ihould  be  Mt-  When  the  partita  to  an  agreement  to 

Uiactorjr  to  the  party  who  was  to  re-  convev  with  a   clear   title,   agree  that. 

cetre  it,  gave  to  the  defendant  an  abto-  part  of  tbe  pu rebate- money  tie  paid  to 

lute   right  to   reject    that   which  wa«  the  mortgagees  to  release  a  mortgage, 

tendered,  scarcely  requires  an  answer,  and  the    vendor     procures    such     le- 

We  cannot  give  a  conatructiou   to  the  lease,  the  vendee  cannot  refuse  to  per- 

Bgreement  that,  bj  enabUni;  each  partjr  form  his  part,  and  demand   a   convej- 

to  rescind  it  at  his  pleasure,  would  have  ance  free  from  incutnbrance.     Derling" 

robbed  It  wholly  of  iU  obligatory  char.  v.  Little,  36  Pa.  St,  joa. 

acter.     We  cannot  say  that  there  was  I.  Tweed  v.  Mills,  L.  R.,  i  C.  P.  39; 

no  contract  for  the  breach  of  which  an  Hill  v.  Hobart,    16  Me.    164;   Broylea 

action    could    be    maintained.     When  v.   Bee,   18    W.   Va.    51*.     Thus,    an 

such  is  its  nature,  so  far  from  having  a  agreement  to  conver  all  of  the  vendor's, 

discretion  to  reject,  he  Is  bound  to  ac-  "right,   title,  and   claim"   in  a  certain 

cept  it."     But  see  Crigler  ■o.  Blair,  4  tract  of   land,  is  complied  with  by  the 

Ohio  Clrc.  Ct.  324.  tender  of  a  deed  purporting  to  convey 

1.  Sugden   on    Vendors     and     Pur-  all  such  "right,  title,  and  claim,"    Her- 

chasers  {8ch  Am.  ed.),  bottom  page  337;  rod  f .  Blackburn,  56  Pa.  St.  103;  94  Am. 

Lethbridge  v.  Klrkman,  1  Jur.  N.  S.  Dec.  49.    Thus,  an  agreement  to  make 

371 ;  Freme  v.  Wright,  4  Madd.  364.  a  good  and  sufRcient  conveyance,  with 

Thus,  where  executors,  acting  under  full  warranty  only  against  the  vendor's 
a  power  of  sale  in  a  will,  agreed  to  sell  acts,  and  those  of  his  heirs  and  per- 
the  testatrii'  intereit  in  land,  and  re-  sonal  representatives,  compels  the  con- 
cited  that  the  purchaser  '*  is  to  have  a  veyance  of  such  title,  only,  as  the  ven- 
deed  in  fee  for  said  interest  from  the  dor  has.  Thompson  v.  Hawley,  14 
executor,"  it    was   held  that  the  con-  Oregon  199. 

tract  taken  ai  a  whole  showed  that  the  Whereone agrees  to  convey  by  quit- 
interest  of  the  testatrix,  only,  was  sold,  claim  deed,  his  agreement  has  refer- 
and  that  the  purchaser  could  not  de-  ence  to  the  title  as  it  was  at  the  time 
maod  an  abaotute  title  in  fee  simple,  of  the  agreement;  not  to  one  sub»e- 
Twitty  V.  Lovelace,  97  N.  Car.  54.  quently  acquired.    Woodcock  v.  Ben- 

But  general  or  doubtful  expressions  net,   i     Cow.     (N.    Y.)   711;    13  Am. 

suggesting,  but  not  specifying,  a  flaw  In  Dec.  568. 

the  vendor's  title,  are  jealously  viewed  S.  Sngden    on   Vendors   and    Pur- 

by  the  courU.     Edwards  v.  Wlckwar,  chasers  (8tb  Am.  ed.),  bottom  p.  318; 

L.  R,,  I  Eq.  Caa.  68.  Bispham'a  Principles   of   Equity   (4th 

An  agreement  to  convey  "such  title  ed.).{  38a,;  Rohr  v.  Kindt,  3   W.  &  S. 

as  they   [the   vendors]  have  received  (Pa.)  561;  39  Am.  Dec.  n. 

from  A  and  B,"  will  be  enforced,  as  t.  LQIl  v.  Stone,  37  111.  314. 
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not  an  estate  in  land,  and  an  option  contract  is  not  a  contract  of 
sale.'  Such  an  agreement  must  rest  upon  a  valuable  considera- 
tion ;  •  otherwise  it  is  a  mere  offer,  revocable  until  accepted,' 
and  personal  to  the  parties  to  it.  After  the  death  of  the  vendee, 
his  heirs  cannot  accept  it.*  The  option  must  be  for  a  limited 
time,  and,  if  none  is  mentioned,  will  remain  in  force  for  a  rea- 
sonable time,  to  be  determined  under  all  the  circumstances  of  the 
case,"  Time  is  thus  always  of  the  essence  of  the  contract,*  All 
conditions  as  to  time,  and  as  to  other  particulars,  must  be  strictly 
complied  with  by  the  prospective  purchaser.'  Unless  the  terms 
of  the  option  be  clear  and  unequivocal,  it  will  not  be  specifically 
enforced."     Such  a  right  cannot  be  given  by  one  in  a  fiduciary 

1.  Warvelle   on    Vendor  and    Fur-  Minn.  14;  Dennstaldt  ti.  Smith.  51   N. 

chaser,  p.   187;   BoBtwiclc   v.   Hess,  80  Y.  618  ;  Richardsoa  -v.  Hardwick,  lois 

III.  138;   Richardson  i-.  Hardwick,  106  U.  S.  253. 

U.  S.  151 ;  Smith  v.   Reynolds,  3  Mc-  But  where  a  contract  witnessed  that 

Crary  (U.  5.)  157;  Gordon  v.  DarDell,  defendant  "agrees  to  buy  andpaj  cash 

^  Colo.  30a.  (or   certain  tracts   of    timber,"   which 

I.  Or  be  undersea),  which  Imports  a  plaintiff  "has,  or  mav  hereafter  con- 

-consideration.     Hawraltf    v.   warren,  tract  for,"  that  defendant  would,  at  a 

18  N,  J.  Eq.    134;  90  Am.  Dec.  613.  cerUin  time,  lake  the  timber  at  a  stated 

Thus,  equity  will  enforce  the  specific  advance  on  the  price  paid  bj  plaintiff, 

performance  of  a  covenant  in  a  lease,  and  that  defendant  might  at  once  cut, 

which   provides   that  the   lessee  shall  and   manufacture   the   timtier,  it    wa* 

have  the  privilege  of  purchasing  for  a  held  that  the  contract  was  not  a  mere 

fixed  price,  on  or  before  the  expiration  option,  but  established  the  relatioD  of 

"'  "  ""  '"  -.,-.,-  vendor  and  vendee,  and  time  was  Dot 
of  the  essence  thereof.  Sltterdlng  v. 
Grizzard    (  N.    Car.   1S94),  19   S.    E. 

....  .,.  Rep.ga. 

Rep.  73;  Maughlin  v.  Perry,  35  Md.  T.  Weston  v.  Collins.  11  Jur.  N,  S. 

3SJ  ;   Kerr  v.   Day,  14    Pa.  St.   lU  ;  190 ;  Longfellow  i>.  Moore,  tos  III.  289; 

53  Am.  Dec.  536.  Steele  v.  Bond,  33  Min 


n  agreement  in  a  case  that,  "  If         Where  one  having  a  written  option 
nisei  are  for  sale  at  any  time,     for  the  purchase  of  lend  exercises  it 
the   lessee   shall    have  the  refnsal   of    within  the  prescribed  ti 


them,"  is  too  indefinite  to  be  specifical-  into  possession   of   the   land   and   «- 

\y    enforced.      Fc^g    v.    Price,    145  pends  money  thereon,  he  may  enforce 

Mass.  513.  the  contract  against  the  owner.     Wall 

a.  Borst   -o.   Simpson,  90  Ala.  373;  v.   Minneapolis,   etc.,    R.   Co.   (Wis. 

Sutherland   v.   Parliins,  75   111.   338;  1893),  56  N.  W.  Rep.  367. 

Conner  v.  Renneker,  aj  S.  Car,  ji^.  Where  the  owner  of  five   lots  give* 

\.  Sutherland  v.  Parkins.  75  111.  338.  another  the  option  of  buying  them  at 

Cani/iire  Kerr  c.  Day,  [4  Pa,  St  iii;  $500  each,  In  conslderationofthe  latter 

S3  Am.   Dec.  s^^i  which    holds    that  taking  all   legal   steps   to   perfect  the 

an   option   to   a  lessee   to    purchase  title,  the  latter  has  not  the  right  to  buy 

leased  property,  stipulated  in  the  lease,  any  one  of  the  lots  unless  he  has  per- 

may  be  exercised  after  the  lessee's  tected  the  title  to  ali  of  them.     Dupuy 

death.  V.  Williams  <Ill.  1894),  37  N.   E.  Rep. 

0.  Larmon   v.   Jordan,   ;6   111.   804;  48,  Mlnwing  Sloan  v.  Williams,  138 

Hanlyi'.  Watlerson  <W,  Va.  1894),  19  III.  43. 

S.  E.  Rep.  536.  Notice   of  Forfsltnra.— An  option  to 

«.  Lord  Runelagb  v.  Melta,  10  ]ur,  buy  land  at  a  certain  price  by  a  date 

N.  S.  114.1  ;  Brooke  v.  Garrod,  3  K.  &  named,  expires  on  such  dale  without 

1.608;   a   De  G.   &  J.  66;    Austin   tj.  any  notice  of  forfeiture.     Cummingi 

Tawney,  L.  R.,  aCh.  App.  143:  Boat-  v.  Town   of   Lake   Realty   Co.   (Wis. 

„.,.,.   ..    ,,„-    o-  T„    ._*.    "„hor  I..  "--■    -'■•    ""   " 
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capacity,  unless  he  has  express  authority  to  that  effect.'  An 
agreement  to  purchase  land  at  the  election  of  the  owner  is  the 
counterpart  of  an  option,  and  the  rutes  of  law  governing  it  are  sub- 
stantially the  same.* 

in.  PAKTBt. — As  in  every  contract  there  must  be  two  par- 
ties, so  in  a  contract  for  the  sale  of  land  there  must  be  a  vendor 
and  a  vendee,  each  competent  to  enter  into  a  binding  agreement. 
The  capacity  of  these  parties  is  presumed  until  the  contrary  is 
shown.*  It  is  to  be  noted  that  there  is  a  difference  between  the 
capacity  required  to  make  a  contract  of  sale,  and  that  needed  to 
cany  the  sale  into  full  effect  by  a  conveyance  of  the  estate.  The 
Utter  has  been  already  considered.*  As  to  the  former,  it  may  be 
said  that  as  the  contract  is  bilateral,  with  rights  and  obligations 
on  each  side,  the  same  degree  of  capacity  is  required  on  the  part 
of  both  grantor  and  grantee.' 

1.  Fenoos  Sni  Jorii. — The  parties  to  a  contract  must  not  only 
be  competent,  but  they  must  act  voluntarily ;  otherwise,  their 
acts  are  voidable.*  Certain  persons,  not  under  other  circumstances 
incompetent  parties,  are  rendered  so  by  their  relations  to  others, 
or  else  peculiar  results  follow  from  their  contracts  of  sale  or  pur- 
chase.   These  instances  are  now  to  be  considered. 

A  Joint  Tenants  and  Tenants  in  Common — (See  also  Joint 
Tenants  and  Tenants  in  Common,  vol.  1 1,  p.  1057).— Contracts 

chuer,  p.  140;   Knight  v.  Coolej,  34  S.  Thepreiumptlon  lithat  thegrant- 

lowi  118.  or  In  I  deed  wis  Hne  and  competent 

iMMWttliOpUaBaf  PorohHtnc.— The  to  execute  it  at  the  time  o(  its  execu- 

circulars  at  a   land   company  Invited  tlon.     Buckej    v.  Buckev,  3S  W.   Va. 

setUenon  itt  lands  to  cultivate  them,  168.     And  see  Baxter  v.  Baxter,  76  Hun 

vith  or  without  option  to  purchase,  (N.  Y.)   98;   Presuuptioks,  vol.   19, 

anditi  DoticeE  ipecl&ed  that  the  land  p.  45;  Iks  amity,  vol.  11,  p.  151 ;  Smith 

*"  tor  wie  or  to  rent     Its  practice  in  on  Conlract*  (7th  Am.  ed,),  p.  "yfj. 

dealing  with  its  tenants  was  to  execute  4.  See  Dkkdb,  vol.  5,  p.  43;. 

•litten  leases,  with  or  witliout  option  Anyone  may  make  a  Talfd  deed  of 

to  purchase.     It  was  held,  where  there  real  estate  who  has   sufiicient  under- 

*a>  no  erideuce  of  fraud  or  mistake,  standing  to  comprehend  the  transac- 

thtt  i  written  lease  to  plaintiff  contain-  tion,  suflicient  freedom  of  will  to  act 

ing  Do  option   to   purchase,  must  be  without  constraint,  and  sufficient  inter- 

dtemed  to  embody  the  final  determina-  est  in  the  subject-matter  to  serve  the 

tion  of  the  parties,  and  that  no  such  purposes  of  the  deed,     a  Minor's  Inst. 

option  would  be  implied.     Abbott  v.  (3d  ed.)  663 ;  a  Bl.  Com.  396. 

Seienty-Six  Land,  etc.,  Co.  CCal.  1894),  Persons  wanting  in  sufficient  under- 

36  Pic.  Rep.  I .  standing  tocomprehend  the  transaction 

I.  Clay  V.  Ruffard,  5  De  G.  &  S.  768.  are  persons  hch  compoa  meHlii,  infants, 

1  Id  a  contract  for  the  sale  of  real  end  persons  drunken.     See  infra,  this 

«ttte,)twu  stipulated  that  the  vendor  title,  Infanla;  Married  Women;  Per- 

would,  upon  the  request  of  the  vendee,  sons  of  Went  Mind. 

at  the  expiration  of  three  years  from  6,  Warvelle    on   Vendor    and   Pur- 

the  lale,  repurchase  It  at  the  same  price,  chaser,  p,  57.  And  see  t  Chltty  on  Con- 

i[  the  latter   should   desire  to  sell  It.  tracts,  pp.  1S5,  400. 

The  vendee  failed  to  make  the  request  6.  See  Aokncy.voI.i,  p.  375!  Catch- 

UDtil  nearly  a  month  after  the  eipira-  ing  Bargains,  vol.  3,  p.  37 ;  Duress, 

tion  of  ihe  three  years.     It  was  held  vol.   6,   p.   57;  Fraud,  vol.   8,  p.  63s; 

'hit  he  thereby  lost  all  right  to  enforce  Gvassian  and  Ward,  vol.  9,  p.  151; 

™  contract,  either  at  law  or  in  equity.  Parent  and  Child,  vol,   17,  p.  333  ; 

"VoSn  V.  Holt,  1  Duv.  (Ky.)  95.  Unduk  Ikpluence,  vol.  37,  p.  453. 
79 
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of  purchase  and  sale  may  be  made  between  joint  tenants  or  ten- 
ants in  common.  If,  after  compliance  therewith,  only  one  ten- 
ant then  holds  the  whole  estate,  the  tenancy  is  severed,  and  the 
remaining  owner  holds  as  tenant  in  severalty.*  If  there  remain, 
after  the  sale  and  conveyance,  two  or  more  tenants,  the  one  pur- 
chasing  the  share  of  the  retiring  joint  tenant,  or  co-tenant,  holds, 
it  as  a  tenant  in  common  with  the  others.* 

At  law,  these  results  only  follow  where  the  contract  has  been' 
consummated  by  a  conveyance;  in  equity,  the  agreement  to  sell. 
is  regarded  as  causing  the  changes  in  relationship.' 

Joint  tenants  and  co-tenants  may  purchase  interests  in  the  es- 
tate from  outside  parties.  If  these  interests  are  adverse,  however,, 
they  will  inure  to  the  benefit  of  the  other  tenants,  if  they  so  electa 
who  will  be  liable  to  contribution  for  the  price  given  for  them.. 
They  can  sell  only  their  undivided  interests  in  the  land.* 

b.  Partners— -(See  also  Partnership,  vol.  17,  p.  824). — In 
the  absence  of  special  authority,  one  partner  cannot  make  a  binding- 
contract  to  convey  or  incumber  the  real  estate  of  the  partnerships 
which  will  be  specifically  enforced  against  the  other  members  of 
the  firm.  He  has  no  power  to  convey  the  real  estate  of  the  firai' 
either  by  deed  or  assignment.^     But  where  the  business  of  the- 

1.  Joint  Tkkahts   (and  Tbmamts  made  to,  or  entry  or  posMSsloa  by  one- 

IN  Common),  vol.  ti,  p.  1143.  joint  tenant,  inures   to  all.    Thlt  re- 

But  at  common  law,  in  executing  the  suits  Trom  the  entirety  of  intercity 
contract  between  joint  tenanta,  the  con-  vested  In  joint  tenanti,  to  that  theji' 
vejance  should  be  \>y  release,  for  no  have  one  and  the  same  reversion,  and 
conveyance,  operating  by  IWerjj  o(  •el-  each  has  the  whole  jointly  and  nothing- 
sin,  would  be  proper  between  joint  separatelj.  3  Minor's  Inst.  (3d  ed.) 
tenanis,  ilnce  each  Is  seised  of  the  467 ;  j  Bl.  Com.  183- 1  Co.  Litt.  378. 
whole  conjointly,  and  there  is  nothing  Where  one  of  several  tenants  in  com- 
that  can  be  delivered  to  him  that  he  mon,  by  descent,  purchases  an  out- 
does not  already  possess.  3  Minor's  standing  title,  the  fact  that  the  common 
Inst.  (3d  ed.)  463.  ancestor  of  all  the  co-tenants  had    no 

i.  Robinson's  Elementary  Law,  Ijf,  title,  or  a  defective  title,  will  not  shield 
118,  130.  "Thus,  tr  A,  Band  C  be  joint  him  from  liability  to  account  to  his  co- 
tenanta  in  fee,  and  C  convey,  or  in  tenants  as  trustee  of  the  property  pur- 
equity  contract  to  convey,  hi«  share  to  chased.  Clement  v.  Cates  (Ark.  1887),. 
B,  the  jointure  is  dissolved   as  to  C's  4  S.  W.  Reji.  776. 

share;   for  whilst  the  two  remaining  Where  a  joint  tenant,   or  tenant   in 

parts  are  sliU  held  in  jointure,  B  holds  common,    purchases    an    Outstanding 

C's  original  share  by  a  dilferent  title,  title,  which  is  adverse  to  the  common 

taking    effect   at  a   difTerent    lime,   by  title,  the  co-tenant  must  elect  within  a 

means  of  a  different  conveyance, and  as  reasonable  time  to  avail  himself  of  the 

to   that  share  is  a   tenant  in  common  benefit  of    the    adverse    title    so  pur- 

with  A."   jMinor'sInst.  (3ded.),p.474.  chased,  and  offer  to  contribute  his  due- 

a.  Brown  v.  Raindle,  3  Ves.  Jr.  256;  proportion  of   the  money  expended  in 

3  Minor's  Inst  (3d  ed.)  473,  474.  purchasing  the  outstanding  title.  Brit- 

4.  OIncy   T.    Sawyer.   54   Cal.   379;  tin  o.  Handy,  30  Ark, 381 ;  73  Am.  Dec 

Montague  v,  Selb,  106  III.  49;  Bracken  497. 

V.  Cooper,  80  111.  an  ;  Gossom  v.  Don-  B.  Ruffner  v.  McConnel,  17  III.  iia; 

aldson,  18  B.  Mon.  (Ky.)  i3o;68  Am.  Keck  ».  Fisher,  58  Mo.   533;    Piatt  r>. 

Dec.  733;  Jones  !■.  Stanton,  It  Mo.  433,  Oliver,  3  McLean  (U.  S.)   28;   Arnold 

And  see  Joint  Tenants  (and  Ten-  v.  Stevenson,  1    Nev.  234;  Willey  .v. 

ANTS  IN  Common),  vol.  11,  p.  1082.  Carter,  4  La.  Ann.  56;  Sutlive  f.  Jones. 

A  surrender  to   or  livery  of  seisin  6t  Ga.  676;  Anthony  v.  Butler,  13  Pet.. 
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firm  is  dealing  in  real  estate,  one  partner  may  bind  the  others  by  a 
contract  to  convey  or  purchase;'  and  when  a  partnership  is  dis- 
solved by  the  death  of  one  or  more  partners,  leaving  a  sole  sur- 
vivor, such  surviving  partner  may  sell  the  partnership  real  estate, 
where  it  is  necessary  in  order  to  meet  the  obligations  of  the  firm.* 
{.  CORPORATlONS-^See  also  CORPORATIONS,  vol.  4,  p.  184; 
Municipal  Corporations,  vol.  15,  p.  949). — The  power  of  a 
corporation  to  take  and  hold  real  estate  is  limited  by  law,  and  the 
terms  of  its  charter.  If  its  charter  authorizes  it  to  acquire  real  es- 
tate in  certain  cases,  and  for  certain  purposes,  it  can  do  so  in  those 
cases  and  for  those  purposes  only.*     If  the  charter  forbids  it  to 

.   CatTOD,    a  Wslling  v.  Burgeis,  lai  Id<1.  399.     But 

id  ee«  Part-  tee,  centra,  Galbraith  v.  Gedge,   16  B. 

,vol.  17,  p.  960.  Mon.  (Ky.)  631, 

Where  a  contract  for  the  sale  of  part-  Such  sale  and  deed  by  the  surviving 

iierBhiplaiids,isexecutedb70nepattner  partner  will  pass  tbe  entire  equitable 

in  the  firm  name,  and  in  tbe  presence  interest  of  the  parties  in  the  property, 

and  with  the  approbation  and  couKent  and  the  purchaser  will  be  entitled  to  a 

of  the  other  partner,  it   is  sufficient   to  decree  vesting  the  entire  legal  title  in 

enable  the  vendee  to  enforce  a  specific  himself.     Easton    v.   Courtwright,   S4 

performance.        McWborter    f.    Mc-  Mo.    V]\    Dupuy  v.  Leavenworth,  17 

Mahan,   Clarke  Ch.  (N.  Y.>  400;    10  Cai.   169:   Shanks  n.  Klein,  104  U.  S. 

Paige  (N.  Y.)  386.  18.     See  Andrews  v.   Brown,  31   Ala. 

Though  by  tbe  Statute  ot  Frauds  443;  56  Am.  Dec.  ass;  Delmonico  v. 
authority  to  convey  land  is  required  to  Guillaume,  a  Sandf.  Ch.  (N.  Y.)  367. 
be  in  writing,  It  is  otherwise  as  to  In  Dupuy  v.  Leavenworth,  17  CaL 
aulharitj  to  contract  to  convey,  and  a62,  one  of  the  partners  absconded  with 
hence  a  contract  to  convey  partnership  the  assets  of  the  firm,  after  which  the 
lands,  signed  with  the  firm  name  by  one  remaining  partner  treated  the  partner- 
partner  under  parol  authority  from  the  ship  as  dissolved  as  if  by  the  death  of 
other,  is  valid  and  binding  against  both,  one  of  its  members,  proceeded  to  sell 
Lawrences.  Taylor,5  Hill  (N.Y.)  107.  the   partnership  real  estate,  and  exe- 

1.  Sage  -o.  Shermarv   a  N.  Y.  417;  cuted  deeds  therefor.     The  abscondine 

Yonng  tr.  Wheeler,  34  Fed.  Rep.  t^\  partner  afterward  returned   and   sold 

Thompson  i>.  Bowman,6  Wall.  (U.  S.)  and  conveyed  his  legal  interest  in  the 

3t6;Battyv.  Adams  County,  16  Neb.44.  land  to  another  party.     The  court  held 

It  is  now  well  settled  that  real  estate  that  tbe  case  was  the  same  as  if  the 
may  be  bought  and  soid  by  a  firm,  and  absconding  partner,  at  the  time  the 
be  held  by  a  firm  as  part  of  their  stock  sale  was  made  by  the  survivor,  was 
in  trade,  and  therefore  the  acta  or  con-  dead,  and,  therefore,  that  the  deed  of 
tracts  of  one  of  tbe  partners,  with  re-  the  survivor  passed  the  whole  equita- 
apect  to  the  partnership  realty,  and  ble  or  beneficial  interest  of  the  part- 
within  the  scope  of  the  partnership  nership,  and  the  purchaser  took  the 
business,  are  valid  in  equity  and  bind-  title  in  equity  against  tbe  purchaser 
In|  upon  alt  the  partners.  Baldwin  v.  who  bought  under  the  absconding 
Richardson,  33  Tei.  16.  partner. 

Where  it  appeared  that  tbe  partners  The    Tennnssee  courts   go  to  the 

were  "  tobacconist  merchants,  and  trad-  length  of  holding  that  the  partnenhip 

log  and   dealing   in  real  estate,"  and  realty  vests  in  the  surviving  partner 

that   the    land    was    purchased    with  absolutely,  until  the  partnership  aSalrs 

money  of  the   firm,  it  was  held  that  are  wound  up,  and  that,  where  there  is 

those  facta  alone  did  not  authorize  the  no  fraud   or  collusion,   he   may   sell 

conclusion  that  the  partners  had  im-  whether  the  sale  is    required   for  the 

prcised  upon  the  land  the  character  of  payment  of  the   Grm   debts   or  not 

personal  estate,  and  that  they  Intended  Gri£Fer  v.  Northcutt,  5  Heiak.  (Tenn.) 

it  to  be  uaed  and  disposed  of  a«  such.  746;  Solomon  v.   Fitzgerald,  7   Heiak. 

Galbraith    v.    Gedge,   16    B.    Mon.  (Tenn.)  551. 

{Ky.)63i.  8.  coTporatlonf.— Leazure  v.  Hllle- 

1  Easton  v. Courtwrlght,  84Mo.a7i  gas,  7  S.  &  R.  (Pa.)  331;  Cbunbers  v. 
38  C.  Of  L.— 6                           81 
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acquire  and  hold  real  estate,  it  can  neithertake  nor  hold,  and  a  deed 
to  it  passes  no  titlc.^  But  if  the  charter  is  silent  upon  the  subject, 
a  power  to  take  and  hold  real  estate  necessary  to  accomplish  the 
objects  of  its  incorporation  will  be  implied.'  Where  a  general 
power  to  acquire  and  hold  real  estate  is  given,  a  corporation  may 
take  and  hold  as  freely  and  fully  as  natural  persons.^ 

2.  PerwDi  Vader  Diubilitjr — a.  Aliens— (See  also  Alien,  vol.  I, 
p.  456). — At  common  law  an  alien  can  acquire  real  property  by 
purchase,  and  hold  it  until  ofBce  found,*  a  right  that  has  been 

St.  Louia,  19  Mo.  543.    But  whether  a  Umlted  in  itB  charter.   Callaway    Min. 

corporatlciD  with   power  to  take  and  &Mfg.  Co.  v.  Clark,  31  Mo.  j,o&. 

hol^  real   estate  for  certain  purposes.  At  common   law,  corporationa   g«n- 

haa  acquired  the  real  estate  in  question  eratlj  have  the  lee;al  capacity   to  take 

for  the  authorized  uses  or  not,  cannot  a  title   in  fee  to  real  property,  except 

be  made  a  question  br  any  partrexcept  where  they  undertake   to  hold    it  [or 

the  state.     Ha/ward  v.  DaridBoa,  41  purposes  wbollj  oatside  and  foreiga  to 

Ind.3t5;  Mallettv.  Slnipson,a4N.Car.  the  objects  of  their    incarftoratioD,  or 

37i  55  Am.  Rep.  595.     See  also  Dillon  unless  restricted  bj  charter  or  bj  stat- 

on  Mud.  Corp.,  4  444;  Ang.  &  Ames  ute.     Page  ii.  Heinebetg,  40  Vt- 81;  94 

on  Corp.  (nth  ed.),  §  15],  Am.  Dec.  378;  Mallett  v.  Simpaoo,  94 

A  corporatiDn   cannot  acquire  real  N.  Car.  37;  55  Am.  Rep.  595. 

estate  to  an  amount  exceeding  that  InMorawetzonCorp.(3nded.},(33ji, 

limited  in  its  charter.    Callaway  Min.  it  issaid  that  thisimpliedpowerextendt 

&  Mfg.  Co.  V.  Clark,  3a  Mo.  30J.  not   merely  to  the  acquisition  of  such 

The  mere  rigfatof  a  foreign  corpora-  property  as  Is  absolutely  necessary  In 
tlon  to  purchase  and  sell  real  estate,  cariying  on  the  company's  business, 
not  being  In  its  nature  strictly  a  tran-  but  that  a  corporation  may  acquire  and 
chlse,  wUl  be  recognized  and  protected  hold  whatever  property  is  reasonably 
In  another  state,  subject  only  to  quail-  useful  end  convenient  in  attaining  Its 
BcBtions  that  the  enjoyment  and  eier-  legitimate  ends.  And  in  Spear  I'.Craw- 
cise  of  such  right  shall  not  be  contrary  ford,  14  Wend.  (K.  Y.)  30;  28  Am. 
to  the  laws  or  settled  policy  of  the  lat-  Dec  513,  it  was  held  that  a  canal  corn- 
ier state,  or  prejudicial  to  its  interest,  pany  was  not  restricted,  in  Its  purchase 
or  those  of  its  citizens.  Thompson  ti.  at  lands,  to  the  mere  thread  of  the 
Waters,  15  Mich.  214;  11  Am.  Rep.  canal. 
343.  A  railway  company  may  maintain  a 

1.  Hayward  V.Davidson, 41  Ind. 314;  bill  in  equity  for  the  specific  perform- 

Ang.jt  Ameson  Corp.  (nth  ed.),  4  153.  ance  of  a  contract  to  purchase  of  them 

9.  Hayward  v.  Davidson,  41  Ind.  landwhichthey  have  purchased  for  the 
315;  MosB  V.  Averell,  10  N.  V.  451;  purpose  of  having  gravel  dug  there- 
State  V.  Madison,  7  Wis.  688;  Blanch-  from,  and  transported  at  a  certain 
ard's  Gun  Stock,  etc^  Co.  v.  Warner,  i  freight  over  their  road,  to  be  delivered 
Blatchf.  (U.S.)  356;  State  v.  Mans-  to  and  used  by  a  third  party.  Old  Col- 
field,  33  N.  J.  L.  jio;  Nashville,  etc,  ony  R.  Corp.  v.  Evans,6  Gray  (Mass.) 
R.  Co.  V.  Cowardin,  11  Humph.  35;  66  Am.  Dec.  394. 
(Tenn.)  34S.  And  see  Municifal  S.  Hayward  v.  Davii 
Corporations,  vol.  15,  p.  1057.  *.  Doe  v.  Robertson,  i                     ,  . 

A  corporation  is  a  being  created  by  S.)  333 ;  Phillips  v.  Moore,  100  U.  S. 
law  and  has  properly  no  authority  but  308 ;  Smith  v.  Zaner,  4  Ala.  ga ;  Ram- 
such  as  Is  conferred  upon  it,  expressly  ires  v.  Kent,  3  Cal.  558  ;  Guyer  ». 
or  by  Implication,  by  the  law  of  its  Smith,  33  Md,  339;  S3  Am,  Dec.  650; 
creation.  Auerbach  u.  LeSueur  Mill  SheafEe  v.  O'Nelf,  i  Mass.  2c6  ;  Fox  v. 
Co.,  38  Minn.  391 ;  4r  Am.  Rep.  385.  Southack,  13   Mass.   143;    Scanlan    f. 

In  Miiiouri,  there  is  a  general  stat-  Wright,  13  Pick  (Mas5.)  523  ;  35   Am. 


ute  providing  that  every  corporation  Dec.  344  ;  Montgomery  v.  Dorlon,  7 
has  power  to  sell,  purchase,  and  con-  N.  H.  475;  Stephen  v.  Swann,  o 
vey  such  real  and  personal   estate  as     Leigh   (Va.)   404;   Read    v.   Read, 


e  purposes  of  the  corporation  may     Call,  (Va.)  107.     His  title  is  not  aub- 
re<)u)r«,  not  exceeding  the  amount    ject  to  collateral  attack.    Harley  v. 
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generally  extended  by  statute.'  He  may,  before  any  action  has 
been  t<^en  against  him  by  the  state,  convey  his  interest,  and 
transmit  a  good  title  to  the  purchaser* 

As  to  the  contract  of  sale,  there  is  a  difference,  according  as  it 
is  made  by  an  alien  friend,  or  an  alien  enemy.  The  contract  of 
the  former  is  valid  and  enforcible ;  that  of  the  latter  void  by  the 
law  of  nations.* 

b.  Infants — (See  also  Infants,  vol.  lo,  p.  613). — The  con- 
tracts of  an  infant  for  the  conveyance  of  real  estate,  and  convey- 
ances of  real  estate  by  him,  are,  like  the  great  majority  of  an 
infant's  contracts,  voidable  only,  and,  until  disaffirmed  by  him, 
are  binding.*  But  the  mere  recognition  by  an  infant,  after  arriv- 
ingat  full  age,  of  a  contract  of  conveyance  made  during  minority, 
or  his  temporary  acquiescence  in  the  same,  does  not  amount  to  a 
confirmation." 

c.  Married  Women. — Conveyances  by  a  married  woman  are, 
at  common  law,  absolutely  void,  unless  joined  in  by  the  husband 
as  grantor,  and  even  as  to  her  separate  estate,  the  deed  is  unavaiU 
able  to  pass  the  husband's  curtesy,  unless  signed  by  him.*    But 

Stite,  40  Ala.  689 ;  Morris  v.  Hoyt,  i8  iuch,  In  whole  or  In  part,  should  be 

Cil.  117.     If  the  alien  die,  bis  estate  void.     But  thig  act  was  found  to  be  dia- 

pisKa   directlr   to   the   state   without  astrous  to  the  business  interests  of  the 

Inquest  of  office.     See,  on  this   point,  state,   and    has    been    since    repeated. 

Co.  Utt  a   b;    Fairfax   *.   Hunter,   7  See  r»iij  Gen.  Laws,  1S91,  p.Si. 

CnBch  (U.  S.}63i  ;  Oir  v.  Hodgson,  1.  Halstead  v.  Lake  County,  jGlnd, 

*  Wheat    (U.   S.)    453;   Wilbur   *.  363 ; Montgomerju.Dorioa,? N.H.47S. 

Tobcf,  16  Pick.  (Mass.]   179;  Foss  o.  B.  Wharton  on  Private  International 

Criip,  lo  Pick.  (Mass.)  134;  People  v.  Law  (3d  ed.),  4  17:  Brooke  v.  Filer,  35 

Corklin,  a  Hill  (N.  Y.)  67.     An  alien  Ind.  +03  ;  Hill  *.  Baker,  32   Iowa  301; 

canaot  protect  himielf  by  taking  title  7  Am.   Rep.   193 ;    Fisher   u.  Kurtz,   9 

In  the  name  of  another.    The  tiUe  will  Kan.  501 ;  Clements  v.  Graham,  24  La. 

Yest  in  that  other  and  no  trust  will  re-  Ann.   446;  McCormick   -o.  Arnspiger, 

suit  Tor  his  benefit.     Perij  on  Trusts  38  Tex.  569. 

[4th  ed.],  4  64;  Taylor  v.  Benham,  5  The  fact  that  the  alien  party  em- 
How.  (U.  S.)J7a;  Philips  v.  Cram-  ployed  a  resident  agent  is  immaterial. 
mond,  J  Wash.  (U.  S.)  441  ;  Leggetl  v.  Dillon  v.  U.  S.,  5  Ct.  of  CI.  586. 
Dubois,  s  Paige  (N.  Y.)  114  ;  aS  Am,  The  following  cases  lay  down  a  doc- 
Dec.  413  ;  Anstice  T>.  Brown,  G  Paige  trine  somewhat  different  from  that  of 
(N.  Y.)  448,  An  alien  may  Ulie  land  the  text  :  Conrad  v.  Waples,  96  U.  S. 
as  trustee,  and  hold  it  until  office  found.  390;  Shaw  v.  Carlile,  9  Helsk. 
Perry  on  Trusts  (4th  ed.),  f  55.     Ilhe  (Tenn.)  594. 

Is  the  beneficiary  under  a  passive  trust,  4.  InfuiU. — Kendall  v.  Lawrence,  aa 

his  estate  U  liable  to  be  defeated  by  in-  Pick.  (Mass.)  540;  Tucker  v.  Moreland, 

quest  of  office,  but  not  if  the  trust  Is  10  Pet.   (U.  S.)   58;  Irvine  v.  Irvine,  9 

active.  Perry  on  Trusts  C4th  ed.),  4  64.  Wall.  (U.  S.)  617. 

L  See  Alien,  vol.  i,p.453;  Deeds,  6.  Tucker  v.   Moreland,  10  Pet  (U. 

"o'S'P'  43'-  S.)58.  See  generallr,astoconveyanceB 

An  act  was  passed  by  tlie  Ttxat  leg-  by  infants  and  their  ratification  or 

Is1aturc,in  1891,  prohibiting  aliens  from  aToidance   of    contracts    and   coavey- 

scquiring  title  to,  or  owning  any   in.  ances,  Infants,  vol.  10,  pp.  638,  644, 

teres!  In  lands  in  the  State  of  Te»at,  649;  Deeds,  vol.  5,  p.  433. 

and  providing  that  any  deed  or  other  It  is  a  question  for  the  jury  and  not 

conreysnce  purporting  to  convey  such  for   the  court,  whether  the  evidence 

title  or  interest   to   any  alien  or   un-  shows  an  affirmance  or  not     Irvine  ». 

naturaliied  foreigner,  or  to  any  firm,  Irvine,  9  Wall.  (U.  S.)  617. 

umpany,  or  corporatioD  composed  of  6.  llknlvdTomeii. — At  commoa  Uw, 
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as  to  her  separate  estate,  and  property  held  by  her  as  trustee, 
without  any  beneficial  interest,  she  is  considered  a  feme  sole,  and 
her  contracts  concerning  the  same  may  be  valid  and  enforcible  in 
equity  against  her.'  She  may  also  make  a  valid  conveyance  of 
land  when  her  husband  is  civilly  dead,  or  is  an  alien  enemy,  or  has 
abjured  the  realm.* 

d.  PERSON'S  OF  Weak  Mind — (ij  Insane  Persons. — Generally 
speaking,  insane  persons  are  incapable  of  making  valid  contracts, 
and  all  contracts  entered  into  by  them  are  either  void  or  voida- 
able.*  The  same  principle  applies  to  contracts  for  the  purchase 
and  sale  of  real  estate,  and  to  conveyances  of  the  same.*     Deeds 

a  Burried  woman  could  con-rej  aa\j  bj  clearlj    indicating  her    Intention     to 

a  fine  or  common  recovery,  but  by  i  ft  affect  her  leparate   property,   a  court 

4Win.  IVth,  ch.74,itwasenacted  that  of  equitr  will,  in  the  absence   of   fmud 

tlie  joint  deed  of  husband   and  wife,  or  undue  adrantage  taken  of  her,  ap- 

when  properlT  acknowledged,  should  ply  her  sepante  property  to  discharge 

msa  a  pood  title.     William*  on  Real  such   engagement     Jaques   v.    M.   B. 

Prop.  (Sh  ed.),  pp.  119-333;  Tiedeman  Church,  17  Johns.  (N.  Y.)  549;  8  Am. 

on   Real   Prop.,   f  794:  3  Washhume  Dec.  447. 

on  Real  Prop,  p.  151;  Martin  r.  t.  3  Minor's  Inst  (3d  ed.)  650;  1  Bl. 
Dwellj,  6  Wend.  (N.  Y.)  9;  31  Am.  Com.  131;  Rhea  v.  Rhenner,  i  Pet  (U. 
Dec.  245.  Similar  statutes  have  been  S.)  loS;  Danner  v.  Benhold.  11  Mo. 
enacted  in  the  United  S/alei.  Law-  App.  351;  Rosenthal  v.  Mayhugh,  33 
rence  V.  Heisler,  3  Har.  &  J.(Md.)  371;  Ohio  St  155;  Portland  v.  Prodgcis,  3 
Preston  Ti.  Fryer,  38  Md.  335-  And  see  Vern.  104;  Newsome  v.  Bowyer,  3  P. 
Dk(D3,  Tol.  s.  P-  437;  Marribd  Wms.  38;LeKn  v.  Schultz,  1  Wm.  BL 
WoKKN,Tol.i4,p. 6:6;  Husband  AMD  1198;  Carrol  v.  Blencow,  4  Esp.  37; 
WiFt,  TOl.  9,  p.  789.  Deerly  v.  Ducfaess  of  Mazarine,  1 
In  some  ol^  the  l/niled  Sialet,  the  Salk.  116;  Kav  t>.  DePienne,*  Campb. 
joint  deed  of  Ihe  husband  and  wife  al-  123 ;  Marshall  v.  Rutton,  8  T.  R.  545. 
ways  has  been  recognized  independ-  ).  See  Insanitv,  vol.  11,  p.  133. 
ently  of  statute,  as  If  authorized  by  the  4.  Deiter  v.  Hall,  15  Wall.  (U.  S.}  9; 
common  law.  Fowler  -o.  Shearer,  7  Behrens  v.  McKenzie,  13  Iowa  333;  qi 
Mass.  141  Daver  V.  Turner,  1  Dall.  (U.  Am.  Dec.  438;  Scanlan  v.  Cobb,  85 
S.)  II.  111.  196; Lang*.  Whidden,iN.H.435; 
Thua,  by  the  customary  and  ancient  Eaton  -o.  Eaton,  17  N.  J.  L.  108;  18  Am. 
Uv  of  JtModt  Island, e/miean-ere mtj  Rep.  716;  Van  Deusen  v.  Sweet  51  N. 
pass  her  estate  by  a  deed  in  which  her  Y.  378.  See  also  the  following :  Thomp- 
hnsband  joins,  which  is  duly  executed  son  f.  Leach,  3  Mod.  310;  Yates  o. 
and  acknowledged.  Manchester  n.  Boem,  1  Stra.  1194;  Ball  u.  Mannin,  1 
Hough,  5  Mason  (U.  S.)  67.  Dow  &  Clark,  380;  Molton  v.  Cam- 
Under  Matsachuseits  Gen.  Stat^  p.  roui,  4  Exeh.  17;  Wry  v.  Wray,  ja 
»o8,  S  3,  a  married  woman  may,  with  Ind,  116;  Leaver  v.  Phelps,  11  Pick, 
the  written  assent  of  ber  husband,  en-  (Mass.)  304;  32  Am.  Dec. 373  ;  Davis  v. 
ter  into  a  written  executory  contract  Lane,  10  N.  H.  1(6;  Burke  v.  Allen, 
for  the  sale  of  her  real  estate,  and  spe-  39  N  .  H.  106;  61  Am.  Dec.  643;  Den- 
cific  performance  will  be  enforced  in  nett  v.  Dennett,  44  N.  H.  531;  84  Am. 
equity.  Baker  v.  Hathaway,  5  Allen  Dec.  97;  Jackson  v.  King,  4  Cow.  (N. 
(Mass.)  103.  Y.)  316;  IS  Am.  Dec.  354;  Rice  v. 
1.  Martin  v.  Dwelly,  6  Wend.  (N.  Peet,  15  Johns.  (N.  Y.)  503;  Sprague  v. 
Y.)  9;  31  Am.  Dec.  345;  Butler  v.  Duel,  11  Paige(N,  Y.)  480;  Newhouse 
Buckingham,  5  Day  (Conn.)  492;  5  ti.  Godwin,  17  Barb.  (N.  Y.)  336;  Al- 
Am.  Dec.  174.  And  see  Marrikd  ston  -r.  Jones,  17  Barb.  (N.  Y.)  376. 
Women,  vol.  14.  p.  618;  Dbrds,voI.  5,  "Where    a    person    of  unsound  mind 

6439;      Separate    Property    op  makes  a  contract  which  Is  beneficial  to 

ARRiBD  Women,  vol.  33,  pp.  9  and  him,  the  law  supplies  or  presumes  the 

41  et  seq.  existence  of  the  requisite  capacity  or. 

If  (he    enters    Into  an    agreement,  for    his  protection,  estops  the  other 
84 
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of  insane  persons  are  generally  voidable,*  unless  the  grantor  has 
been  placed  under  guardianship,  in  which  case  they  are  absolutely 
vofd.* 

(2)  PersoTis  of  Slight  Intelligence. — Though  mere  weakness  of 
mind  or  inferiority  of  intellect  will  not  necessarily  incapacitate 
one  from  making  a  binding  contract,'  yet  one  may  be  so  en- 
feebled in  mind  and  memory,  either  from  old  age,  disease,  or  other 
cause,  as  to  destroy  his  capacity  to  contract,  and  constitute  ground 
for  setting  aside  his  contracts  and  conveyances.*  Then,  too,  a  per- 
son  in  such  condition  is  peculiarly  susceptible  to  undue  influence, 

partT  to  set  up  and  lustain  thii  objec-  Lit.  44-46 ;  to  whicb  the  furtber  reaion 

tion.    Aliens.  Berrjhill,  17  Iowa  5^9;  was  Bometimes  added  that  If  he  were 

I  Am.  Rep.  309.    Andaee  Desds,  vol.  reallj  out  of  his  sen  sea,  he  could  not 

S,  p.436.  know  whether  be  had  made  the  c 

1.  Wait  V.  Maxwell,  5  Pick.  (Mass.)  Tevance  or  not.    3  B1.  Com.  191 ;  I 

M7;  16  Am.    Dec.   391'    Arnold   *.  eriej't  Case,  4  Co.  laij.  This  doctrine, 

Rkhmond  Iron  Worki,  i  Grajr  ( Mau.]  however,  is  now  wbolTj  abandoned,  and 


L  Wait  r.  Maxwell,  5  Pick.  (Mass.)  vevance  or  not.    3  B1.  Com.  191 ;  Bev- 

-'    ■ -       ■        •'  ertey'»  C"  -^     --   ■    -^ 

mond  Iron  Worlu,  i  lirajr  ( Mau.}  ' 
4J4;   Freed   v.   Brown,   55   In  d.   310. 

See  Gribbeo  o.  Maxwell,   34  Kan.   8.  validate  an^  convejance  or  other  c 


\  power  of   attorney   given  bj  a  tract  made  while  in  a  state  of  mental 

lunatic  Ib  absolulelj  void,  and,  there-  aberration,   z  Minor's  InsL  (3d  ed.),  p. 

fore.  1  deed  given  under  such  power  is  643;   3   tCent's  Com.  451;   1  Bl.  Com. 

void  ilio.     Dexter  v.  Hall,   15    Wall.  393,  n;   1   Storj'i   Eq.  Jur.  (t3th   ed.), 

(U.S.) 9.  J  330. 

If  Che  deed  of  an  insane  person  not  a.  i  Par 

under  guardianship,  obtained  without  383.     See 

fraud  and  for   an   adequate   consider-  91 ;  31  Am.  Kep.  420. 

ation,  biG   never  been   ratified   or  af-  4.  Coleman  ii.  Frazer,  3  Bush   (Kv.) 

firmed.  <t  maj  be  avoided  bj  his  heirs,  300;   Davis  v.  Cummlngs,  60  Vt, 

not   anly    >a   against    his    immediate  503. 

Kntee,  but  also  as  against  subsequent  Persons  of  unsound   mind  Incompe- 

a/iji- purchasers  for  value  and  with-  tent  to   talie  good  care  of  themselves 

out  notice.     Hovey  i^.  Hobsoa,  53  Me.  and  property,  are  entitled  to  the  pro- 

4S'  i  S9  Am.  Dec.  705.  tection  and  curalion  of  courts  of  equity 

).  If  a  person  hoh  compos  menlii  has  as  much  eis  technical  Idiots  and  luna- 

been  placed   under  guardianship,  his  tics.     The  jurisdiction  of  the  courts  ei- 

deed  ii  void,  as  Che  decree  and  letters  tends  to  the  case  o[  eveij  person  who, 

of  guardianship  telle  from  him  all  ca-  inconsequence  of  old  age,  disease,  or 

pacit;  to  convey.     But  where  there  Is  other  cause,  is  in  such  a  state  of  mental 

no  such  decree   or   letters,    the   pre-  Imbecility  as  to  be  incapable  of  con- 

lutnplion  of  law  is  in  favor  of  his  san-  ducting  his  affairs  with  common  pru- 

Ity.    W^iit  V.  Maxwell,  j  Pick.  (Mass.)  dencc,  and  leaves  him  liable  to  become 


i'7i  i£  Am.  Dec.j9i.  the  victim  of  his  own  folly,  or  the  fraud 

IB  Giitwold  I'.  Butler,  3  Conn.  317,     of   others.     Nailor  v.  Nailor,  4  Dar 

IS  held  that  a  deed,  executed  bj  a     (Ky.)    339;    Sbaw   v.   Dixon,   6   Bug 


person  under  a  coDservator,  with  the  (Ky.j  644. 

consent  of  such  consen-ator,  hut  with-  DaaJ  Hntes, — Persons   born  deaf  and 

out  authority  from   the   county   court,  Anrab  ire  prima  facie  non  cemfos  me»- 

»»s  void.  til.     Gartslde  v.  Isherwood,  1    Bro.  C. 

A  remarkable   doctrine  was  recog-  C.  560;  Dickenson  v.   Blissct,  t   Dick. 

nlied  by  Littleton   and   Coke   as  un-  26S;    Cruise  v.   Christopher,   5  Dana 

doubled  law,  namely,  that  if  an  insane  (Ky.)  181:  Oliver  i'.  Berry,  53  Me.  206; 

penoa  executes  a  conveyance,  he  can-  Brower  v.  Fisher,  4  Johns.  Ch.  (N.  Y.) 

not  plead  his  want  of  reason  to  invall-  441 ;  Dunn  v.  Chambers.  4  Barb.   (N. 

"le  thf  conveyance,  although  his  heir  Y.)  376 ;  Buffalow  v.  Bufitalow,  3  Dev. 

pwr.  because  "no  man  of  full  age  shall  &  B.  Eq.  (N.  Car.)  341 ;   Wbltehorn  v. 

«  received  in  any  plea  by  the  law  to  Hines,  1  Munf,  ( Va.)  557. 

ai»We  his  own  person ;  <'  3  Th.  Co.  The    civil    law  rule   is   the    same. 
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and  if  others  have  taken  undue  advantage  of  his  mental  weak- 
ness to  inveigle  him  into  contracts  or  conveyances,  a  court  of 
equity  will  set  them  aside.' 

e.  Persons  Under  Duress  and  Undue  Influence. — In  all 
contracts  there  must  be  an  aggregatio  mtntium,  an  agreement  of 
minds,  which  can  never  be  the  case  where  one  of  the  parties  enters 
into  the  agreement  by  fear  or  the  threats  of  the  other,  or  yields 
his  will  to  some  force,  either  moral,  social,  or  domestic,  unduly 
exercised  upon  him.  In  such  case  a  court  of  equity  will  relieve 
i^ainst  the  transaction.' 

Juitlnian  Inst.  Bk.  i,  tit  33,  4  4;  Di-  In  Tracej'  v.  Sacket,  i  Ohio  St.  54; 

gest,  Bk.  26,  tIL  5,  f.  8,  %  3.  j9  Am.  Dec.  610,  Bartlejr,  J.,  In   deQv 

A  person   deaf  and   dumb  tmin  bit  eiine   the  opinion  of  the  court,   said: 

birth  who  hai  in  fact  sufficient  CRpBcitj,  "  It  ?t  said  that  a  court  or  equltj  will 

Is  not  legall;  incapable  of  executing  a  not  measure  the  size  of  men  s  under- 

deed.     Brown  v.  Brown,  3  Conn.   199;  standing!  or  capacitiea,  there  being  no 

"  '    I.  Dec.  137.  such  thing  as  an  equitable  incapacity 


—All  contracts  and  where  there  la  a  legal  capacitj  ;  and 

transactions  entered  iato  by  a  drunken  that   the   law   will   not   relieve  a  man 

person  are  invalid  or  voidable,  where  who  Is  capable  of  taking  care  of   his 

the  drunkenness  whs  brought  about  bv  own   interest,  except  where  he  is  Im- 

the  opposite  partj-,  or  a  fraudulent  acl-  posed  on  by  deceit,  against  which  or- 

Tantage  was  taken  of  it,  or  it  deprived  dlnarjr  prudence  could  not  protect  him. 

the  party  of  his  reason  and  of  an  agree-  But  whatever  weigiit  this  may  be  en- 

inemind.sMinor's  Inst.  (3ded.),p. 644;  titled  to,  and  whatever  maybe  its  ap- 

1  Chltty   on  Contracts  (nth  Am.  ed.}  plication.  It  is  obvious  that  weakness  of 

191;  Smith's  Contracts  loi;   i  Parsons  mind  may  constitute  a  very  important 

on  Contracts  {7th  ed.)i  '384,  n;  Gore  ».  circumstance  to  prove  that  a  contract 

Gibson,  13  M.  &  W.  633.  But  the  mere  has  been  obtained   through  fraud,  im- 

fact  of   being  drunk  is   Insufficient   to  position,  or  undue  influence." 

enable  a  grantor  to  set  aside  a  deed  9.  See  Fraud,  vol.  8,  P.63J ;  Undus 

where  no  contrivance  was  used  to  draw  Ikplubncb,  vol.  37,  p.  457. 

him  into  drink,  and  no  unfair  advan-  Equity  reaches  every  case  "where 

tBge  taken  of  hie  situation.    Cooke  v.  influence  is  acquired  and   abused,  or 

Clayworth,  18  Ves.  la;  11   Rev.  Rep.  where  confidence  is  reposed    and  be- 

137.     But  If,  through  the  management  trayed,"  Smith  f.  Kay,  7  H.L,Cas.750. 

or  contrivance  of  him  who  gained  the  All  grants  and  contracts  made  under 

deed,  he  was  drawn  into  drink,  it  wilt  duress  are  voidable  by  the  parties  who 

be  let  aside.    Johnson  v.  Medllcott,  3  make  them.  -  Reed  i'.  Exum,84  N.  Car. 

P.  Wms.  130;  Harvey  v.  Pecks,  i  Munf,  430;  Someren.  Fumphrey,i4  Ind.  331; 

(Va.;  jiS.  Deputy   v.   Stapleford,    19    Cal.   301; 

A  person  reduced  to  a  state  of  men-  Sharon  v.  Gnger,  46  Conn.  1S9.     And 

tal  imbecility  by  habitual  intoiication,  see  Duress,  vol.  6,  p.  57. 

Is  incapable  of  making  a  deed.  Samuel  In  the  great  majority  of  cases,  undue 

V.  Marshall,  3  Leigh  (Va.)  (67.  influence  arises  from  the  condition  of 

1.  Davis  V.  Cumtnlnga,  60  Vt.  501;  the  grantor,  such  as  mental  or  physical 

Wray  v.  Wray,  31  Ind.   126;    White-  weakness,  or  the  confidential  relations 

horn   V.   Hines,    1    Munf.   (Va.)   557;  of  the  parties,  such  as  guardian   and 

Tracey  v.  Sacket,   i    Ohio  St.  54 ;  59  ward,  trustee  and  cestui  gut  trust,  at- 

Am.   Dec.  610.     See   Undije  Ikflu-  torney  and   client,  physician   end  pa- 

ENCE,  vol.  37,  p.  457.  tient,  etc.   We  have  seen  that  weakness 

Where   one   stands   in  a  relation  of  of  mind  renders  a  partr  peculiarly  sus- 

trust  and  confidence  to  another  who  is  ceptible  to  theundue  influence  of  others, 

old  and  falling  in  mind,  the  law  will  and  that  a  deed   or   contract   secured 

presume  a  contract   between   them  to  under   such   conditions   would   i>e   set 

have  been  t)ie  result  of  undue  Influence  aside.     See  lufra,  this   title.  Persons 

emanating  from   the   stronger    party,  of  SligAl IntetligMnee;  3  PoiaeroT'tEq. 

Cadwaltader  v.  West,  48  Mo.  463.  Jur.  (3d  ed.),  {  951. 
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3.  fwwiuinPidaoluTCftpadtiM— d.  Trustees — (See  also  Pow- 
ers, vol.  i8,  p.  901 ;  Trusts  and  Trustees,  vol.  27,  p.  1).— A 
trustee,  upon  conveyance  to  him,  takes  an  estate  commensurate 
with  the  objects  of  the  trust,  unless  terms  n^ativing  this  con< 
struction  are  used.' 


Ai   to  penons  in  confidentisl   rela- 
tioDB,  the  general  rule  is,  that  where 

the  eiiatence  of  such  relationi  la  once 
esWblished,  there  la  a  presu 
against  the  validity'  of  such  ) 


FintGerman  Church,  12  Mo.  App.  314; 
Kempson  v.  Ashbee,  L.  R..  loCh.  App. 
15;  Harmon  r.  Guest,  6  De  G.  M.  & 
G.414;  8H.  L.  Cat.fSt;  Undue  In- 
FLUBNCB,  voL  37,  p,  461,  tt  stq.;  1 
Pomeroj's  Eq.  Jur.  (3d  ed.),  i  951. 

All  contracts  and  transactions  en- 
tered into  bj  a  formerward,  soon  after 
trriTJng  at   full   age,  with  his   recent 

r-dian,  are  scrutinized  with  ripir, 
the  influence  usuallj  exercised  bj 
a  guardian  Over  his  ward  is  presumed 
to  last  while  the  guardian's  functions 
are,to«njeitent,Btill  pertormed.  Con- 
Mquentl;,  all  contracts  and  convey - 
ancet  between  them,  by  which  the  gu»r. 
dlan  derives  a  benefit  made  under  such 
circuiD stances,  will  be  presumed  invalid 
snd  set  aside  at  the  request  of  tbe  ward ; 
the  burden  being  cast  upon  the  guar- 
dian to  show  full  knowledge,  freedom 
of  will,  and  absence  of  undue  influence. 
Hitch  p.  Hatch,  9  Ves.  391;  Wright  v. 
Vandetplank,  8  Dc  G.  M.  &  G .  133 ; 
Somes  V.  Skinner,  16  Mass.  348.     And 

•WGUARDl  AN  AND  WaRD.VoI.Q,  p.  1  Jl. 

Conveyances  bj  wards  to  guardians, 
foon  after  the  termination  of  the  ward- 
•lvIp,or»l,  or  before  thetime  of  settling 
the  accounts  and  delivering  up  the  es- 
Ute,  vill  be  set  aside  as  against  public 
poliiy,  vltbout  any  proof  of  actual 
Inud,  snd  especially  where  there  are 
dtoimitancea  of  positive  fraud.  Wal- 
ler B.  Armistead,  a  Leigh  (Va.)  1 1 ;  ii 
Am- Dec,  594.  The  court  will  not  per- 
mit such  transactions  to  stand,  unless 
tke circumstances  demonstrate  the  full- 
est deliberation  on  the  part  of  the  ward, 
"niJ  the  most  abundant  good  faith  on 
ille  pan  of  the  guardian.  Meek  v. 
Peiry,  36  Miss,  190. 

^  Tnus,  where  a  ward,  shortly  after  ar- 
riving at  age,  was  induced  by  her  guar- 
dian.beforeasettlementof  his  accounts, 
toconvey  her  real  estate  to  him  for  the 
e»prew  consideration  of  (1,^00,  he  paj- 
I^i  but  t^oo,  and  representing  that  In- 


debtedness amounting  to  (700  was  ex- 

isting  against  the  land,  when  such  was 
not  tbe  case,  it  was  held  that  the  con- 
veyance would  not  be  sanctioned  In 
equity.  Wickiser  v.  Cook,  85  III.  68. 
See,  to  the  same  effect,  Eberts  v.  Eberta, 
SS  Pa.  St.  mo;  Williams  v.  Powell,  i 
Ired.  Eq.  (N.  Car.)  460;  Wright  v. 
Arnold,  14  B.  Mon.  (Ky.J  JI3;  61  Am. 
Dec.  172. 

Where  one  standing  in  loco  partntit 
to  the  minor  owners  of  real  estate,  who 
were  accustomed  to  obey  him  and  were 
ignorant  of  business  affairs.  Induced 
them,  after  they  had  attained  their  ma- 
jority, to  make  a  contract,  unconscion- 
able in  character,  to  convey  to  him 
their  real  estate,  tbe  court  refuted  to 
enforce    it.     Tucke    ir.   Buchholz,   43 

A  court  of  equity  will  set  aside  a 
deed  where  the  undue  influence  is  ex- 
ercised by,  the  former  guardian,  in 
favor  of  a  third  person,  the  same  as  it  it 
was  exercised  by  the  beneficiary  in  the 
deed ;  the  latter  takes  it  subject  to  the 
taint  of  improper  Influence.  Ranlcen 
V.  Patton,  65  Mo.  378. 

If,  however,  all  the  circumstances  of 
good  faith,  full  knowledge,  and  free 
consent  are  shown,  the  transaction  will 
t>e  valid  and  binding.  Cowan's  Ap- 
peal, 74  Pa.  St.  339;  Bickerstaff  v. 
Marlin,  60  Mtss.  509 ;  45  Am.  Rep.  418  ; 
Kirby  v.  Taylor,  i  Johns.  Ch.  (N. 
Y.)  243. 

The  mere  fact  that  the  relation  of 
guardian  and  ward  has  existed  will  not 
preclude  the  making  of  contracts  be- 
tween the  two,  after  the  guardianship 
has  ceased  and  the  accounts  fully  and 
fairly  settled.  A^er  the  fiduciaipr  re- 
lation has  terminated  and  the  mflu- 
encee  which  that  relation  would  neces- 
sarily create  have  ceased  to  exist,  the 
fiarties  may  make  contracts  which,  if 
airly  and  honestly  made  and  based 
upon  an  adequate  consideration,  will 
be  sustained.  Wickiaer  v.  Cook,  85 
III  68. 

1.  Trusts  and  Trustbbs,  vol.  17, 
p.  III. 

,  Thus,  if  the  fee  is  required  to  carry 
out  the  objects  of  the  trust,  such  an 
estate  will  be  vested  In  the  trustee 
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So  far  as  third  parties  without  notice  are  concerned,  he  is,  as  to 
this  estate,  in  the  same  position  as  though  it  were  unincumbered 
by  the  trust.  He  may  convey  it  as  though  he  were  the  beneficial 
as  well  as  the  legal  owner.' 

If  he  sells  the  estate,  acting  beyond  the  powers  given  him  in  the 
trust  instrument,  to  one  having  notice — either  actual  or  construct- 
ive— the  purchaser  will  hold  it  subject  to  the  same  trusts  as 
attached  to  it  in  the  original  trustee's  hands.*  If  the  purchaser 
knows  that  he  is  dealing  with  the  trustee,  in  regard  to  trust  prop- 


■Ithotigh  the  usual  wordt  of  limitatlou 
are  not  used.  VEllEerB  v.  Villiers,  2Atk. 
71;  BlagTHve  V.  Blagrave,  4  Exch.  569. 

In  Web«er  v.  Cooper.  14  How.  (U. 
S.)  499,  the  court,  by  Curtis,  J.,  said : 
"A  devise  to  the  trustees  and  their 
heir)  to  the  uses  tnentioned,  car- 
ries the  legal  estate  to  the  cestui  que 
use,  unless  the  will  has  Imposed  on  the 
trustees  some  dutr,  the  performance  of 
which  requires  the  legal  estate  to  be 
vested  in  them.  And  in  that  case  they 
would  take  an  estate  exactly  commen- 
surate with  the  exigencies  of  theJr 
trust."  See  also  Doe  j'.  WiUan,  1  B.  & 
Aid.  84;  Morrant  v.  Gough,  y  B.  &  C. 
3o6;Kenr1ck  v.  Beauclerli,  3  B.  &  P. 
178;  Trent  v.  Hanning,  7  East  99;  Leo- 
nard V.  Sussex,  1  Vern.  526;  Mott  v. 
Buxton,  7  Ves.  201 ;  Neilson  v.  Lagow, 
II  How.  (U.  S.)  Ill;  Farquharson  11. 
Etchelberger,  ij  Md.  71;  Cleveland  v. 
Hallctt,  6  Cush.  (Man.)  407;  Packard 
V.  Marshall,  13S  Mass.  301;  Newhall  v. 
Wheeler,  7  MasB.  189;  Stearns  t>.  Pal- 
mer, 10  Met.  (MasB.)  33;  Gould  -o. 
Lamb,  II  Met  (Mass.)  84;  45  Am.  Dec. 
187 ;  Fiiher  v.  Relds,  10  Johns.  {N.  Y.) 
505;  Welch  w.  Allen,  11  Wend.  (N. 
Y.)  147 ;  Ellis  V.  Fisher,  3  Sneed. 
(Tenn.)  231 ;  65  Am.  Dec.  53. 

Although  worda  of  limitation  are 
used,  the  lee  will  not  pass  if  the  trust 
caD  be  executed  without  its  passing. 
West  V.  Fitz,  109  111.  425. 

The  same  principles  are  applied  to 
the  case  of  an  alien.  Craig  v.  Leslie,  3 
Wheat.  (U.  S.)  563, 

1.  Perry  on  Trusts  <4th  ed.),  I,  318; 
Terrard  v.  Saunders,  i  Ves.  Jr.  457; 
Boone  1/.  Chiles,  10 Pet.  (U.  S.)  177; 
Fletcher  v.  Peck.  6  Cranch  (U.  S.)  87; 
High  V.  Batte,  10  Yerg.  (Tenn.)  335; 
Hamilton  v.  Mound  City  Mut.  L.  Ins. 
Co.,  3  Tenn.  Ch.  134;  Tompkins  v. 
Powell,  6  Leieh  (Va.)  576. 

Even  though  the  transfer  is  in  viola- 
tion of  the  trust,  it  cannot  be  called  in 
question  In  a  court  of  law,  but  relief 
must  be  sought  In  equity.     Dawson  v. 


Hayden,  67  111.  $t;  Canoy  u.  Trost. 
man,   7  Ired.  (N.  Car.)  155. 

It  is  a  settled  rule  in  equity  that  a  pur- 
chaser without  notice,  to  be  entitled  to 
protection,  must  not  only  be  so  at  the 
time  of  the  contract  or  conveyance, 
but  at  the  time  of  the  payment  of  the 
purchase-money.  Wormley  v.  Worm- 
ley,  8  Wheat.(U.  S.)449. 

a.  Perry  on  TrusU  (4th  ed.),  5  317; 
Bovey  IF,  Smith,  I  Vern.  149;  Daniels 
■v.  Davison,  16  Ves.  349;  Taylor  v. 
Stibbert,  1  Ves.  Jr.  437 ;  Mansell  v. 
Mansell,  1  P.  Wms.  6S1;  Wormley  v. 
Wormley,  8  WheaL  (U.  S.)  421;  Oli- 
ver V.  Piatt,  3  How.  ( U.  S.)333  ;  Cald- 
well V.  Carrington,  9  Pet.  (U.  S.)  86; 
Smith  V.  Walser,  49  Mo.  sjo. 

A  purchaser  with  notice  of  a  prior 
equity  is  a  trustee,  and  will  be  com- 
pelled to  convey.  Ligget  o.  Wall,  a 
A.  K.  Marsh.  (Ky.)  149;  Wright  v. 
Dame,  22  Pick.  (Mass.)  55;  Reed  P. 
Dickey,  2  Watts  (Pa.)  ^59.      Statutes 


vide  that,  1 


the  t 


creates  tlie  trustee's  estate,  every  sile, 
conveyance,  or  other  act  of  the  trustee, 
in  contravention  of  the  trust,  shall  be 
absolutely  void.  These  statutes  have 
been  given  full  effect  as  written.  Rus- 
sell f.  Russell,  36  N.  Y.  581;  93  Am. 
Dec.  540;  Anderson  v.  Mathes,  44  N. 
Y.  3+q;  Douglas  v.  Cruger,  80  N.  Y.  ij. 
The  grantees  of  land  in  trust  for  the 
payment  of  debts,  reconveyed  to  the 
grantor,  reciting  that  the  trusts  had 
been  executed.  The  debts  had  not  alt 
been  paid.  It  was  held  that  the  recon- 
veyance, Ijeing  in  contravention  of  the 
trust,  was  void,  and  that  the  estate  re- 
mained in  the  trustees.  Briggs  v.  Davis, 
N.  Y.  ij;  75  Am.  Dec 


It  doc 


t  affect  the 


estion  t) 


under  an  order  of  the 
:ourt.  Cruger  v.  Jones.  18  Barb.  (N. 
If.)  168;  Lahens  v.  Dupasseur,  56 
iarb.  (N.  Y.)  a66. 

In  the  absence  of  such  a  statute,  how- 
ver,  a  sale  and  conveyance  of  the  legal 
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erty,  he  is  bound  at  his  peril  to' take  notice  of  the  extent  of  the 
trustee's  powers.* 

The  questions  whether  a  given  trustee  has  power  to  make  a  sale 
which  will  divest  the  interest  of  the  cestui  que  trust,  or  may  make 
a  purchase,  are  considered  elsewhere.* 

b.  Executors  and  Administrators — (See  also  Debts  of 
Decedents,  vol.  5,  p.  206;  Executors  a|jd  Administrators, 
vol.  7,  p.  165  ;  Powers,  vol.  18,  p.  877). — Executors  and  adminis- 
trators frequently  have  powers  of  sale  over  the  real  estate  of  dece- 
dents, either  expressly  given  them  by  will  or  in  accordance  with 
statutes  directing  the  sale  of  lands  to  pay  debts.'  They  have  no 
right  or  title  in  real  estat*  by  virtue  of  their  office,  and  can  make 
no  sale  without  express  direction  in  the  will,  or  under  an  order  of 
the  court  acting  in  pursuance  of  the  law.* 

The   executor,   unless  specially   permitted  by  the  will  to  go 

title  to  one,  eltKer  with  or  without  no-  fallow   that  the   vendee  will  have  the 

tlc«,  pastes  the  legal  estate.     Canoj  v.  discretionary  powers  given  to  the  ortg- 

Troutman,  7  Ired.  (N.  Car.)  155;  inal   trustee.     Such   will    Ije  the  case 

ShortK  V.  Unangat,  3  W.  &  S.  (Pa.)  55-  only  when  the  instrument  of  trust  con- 

Whether   the    legal  estate  will  thus  templaled  and  authorized  a  transfer  of 

pass  in  any  given  conveyance  ii  largely  the  estate  and   the  power.     Perry  on 

a  matter  of  intention.     Thus,  in  a  gen-  Trusts  (4th  ed.),  4  410. 

eral  aasignment  for  the  benefit  of  cred-  The  rule  Is  settled  as  well  that  a  dU- 

ttors,  made  by    a    trustee,   only   those  cretionary  power  cannot  lie  delegated 

estates  In   which  he  had   a  beneficial  to  a  stranger  by  assignment.     Alexan- 

Interest  will  past.     Abbott,  Petitioner,  dcr  v,  Alexander,  i   Ves,  643 ;  Saund- 

55  Me.  480.  ers  v.  Webber,  39  Gal.  387 ;  Hawley  v. 

The  assignees,  being  mere  volunteers,  James.  5   Paige  (N.  Y.)  318;  Berger  v. 

are   regarded   simply  as   the  agents  of  DufT,  4  Johns.  Oh.  (N,  Y.)  368. 

the  asaignor,  standing  in  his  place,  and  1.  Owen  v.  Reed,  27  Ark.  ill;  Ver- 

eonsequentty,   as  a   general   rale,  talie  non  v.  Board  of  Police,  47  Miss.  iSt. 

•■     --'  -■- -   --  ■--        -    '■      vol.  18,  p.   --- 


>n1y   such  rights   and   interests   as  he  3.  See   P  o  w  e 

himself  had    and   could   claim   at  the  Trusts  and  Trustees,  vol.  27,  p.  i 

time  of  the  assignment  made.    Ludwig  !.  See  Powers,  vol.  18,  p.  877. 

V.  Highly,  5   Pa.  St.   133;  Luckenbach  4.  Executors   and   Administra- 

V.  Brickensteln.s  W.&  S,  (Pa.)  149;  In  tors,  vol.  7,  p.  165;  Stuart  v.  Allen,  16 

re  Wilson,  4  Pa.  St,  430 ;  45  Am.  Dec,  Cal.  473;  76  Am.  Dec.  551.     In  Ryan  o. 

701.     A   voluntary    assignment    by    a  Duncan,  88  III,  144,  the  court,  by  Shel- 

debtor  is,  in  this  respect,  like  the  assign-  don,  J.,  said:  "  An  administrator  takes 

mcnt  of  a  liankrupt  or  insolvent,  which  neither  an  estate,  title,  nor  interest  in 

passes  nothing  more  than  he  possessed  the  realty,  and  he  cannot  support  any 

or  enjoyed,  and   under  which  the   as-  possessory   or   real    action,  in  law  or 

signee  takes   his  rights,  precisely  as  he  equity,  for   the   recovery    or   maiute- 

had  them.     Mitfordv.   Mitford,  9  Ves.  nance  of  possession  or  title,  or  to  clear 

100;    Worrall  v.  Marlow.    i    P.    Wms.  Up    title    from    c! 

459,  note;  Like  v.  Beresford,  3  Ves.  506.  claims.     If  necessc 

The  assignees  could  not  take  more  ment  of  debts,  he  must  take  the  estate 
than  the  legal  estate,  burdened  with  the  as  he  finds  it,  and  if  incumbered,  or 
equity  to  which  it  was  subject  in  the  there  be  clouds  upon  the  title,  sell  it 
hands  of  the  assignor.  Twelves  v.  Wil-  subject  thereto."  Stone  v.  Wood,  16 
Hams,  3  Whart.  [Pa.)  481;;  31  Am.  III.  177 ;  Smith  o.  McConnell,  17  III. 
Dec.  543;  Wolf  V.  Eicheiberger,  a  P.  &  135  ;  63  Am.  Dec.  340;  Walbridge  v. 
W.  (Pa.)  346;  Knowles  v.  Lord,  4  Day,  31  111.  379;  83  Am.  Dec.  ivj; 
Whart,  (Pa.)  500;  34  Am.  Dec.  515;  Phelps  v.  Funkhouae,  39  HI.  40a;  Cut- 
Vandyke   V.   Christ,  7   W.  &  S.  (Pa.)  ler  r..  Thompson,  51  111.  390 ;  LeMoyne 


373- 

ir 


the  legal  estate  passes,  it  does  not    Watson,  53  l. 
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further,  and  the  administrator  in  every  case,  are  restricted  to  a 
sale  of  the  premises  as  they  are.* 

They  cannot  relieve  the  title  of  incumbrances,  nor  perfect  it,* 
They  cannot  delegate  their  authority ;  •  nor  can  they  warrant 
the  title  ;  and  if  they  attempt  to  do  so,  the  warranty  wilt  be  bind- 
ing upon  themselves  personally.* 

c.  Guardians — (Sec  also  Guardian  and  Ward,  vol.  9,  p. 
85). — It  is  a  well  settled  general  principle  that  a  guardian  can- 
not, by  his  contracts,  bind  the  estate  of  his  ward,*  and  cannot 
make  a  valid  sale  of  the  latter's  real  estate  without  an  order  of 
court.' 

d.  Mortgagees— (See  also  Powers,  vol.  18,  p.  877;  Trust 
Deeds,  vol.  26,  p.  859). — Sales  by  mortgagees,  under  mortgages 
with  power  of  sale,  are  governed  by  the  same  rules  as  sales  by 
trustees  under  powers.  The  power  of  the  mortgagee  depends 
upon  the  terms  of  the  mortgage.*  It  is  immaterial  whether  it  be 
conferred  by  the  instrument  conveying  the  title,  or  by  another 
instrument  made  simultaneously  with  it."  The  power  may  be 
created  by  express  words  or  by  necessary  implication.'  A  power 
to  sell  implies  the  power  to  convey.**  The  whole  of  the  mortga- 
gor's interest  in  the  land  must  be  sotd^not  an  undivided  part.** 
All  the  conditions  as  to  time,  notice,  and  manner  of  sale,  must 
be  strictly  complied  with.**    The  assignee  of  the  mortgagee  may 

1.  GridlcT   V.   Watson,   53   111.  186;  7.  HortfacM.— Perrj  on  Trusts  C4tfa 

Martin  v.  Beasley,  49  Ind.  iSo.  ed.),  f  602  g. 

9.  LeMo^De  v.  Qulmby,  70  111.  399;  a.  Brisbane  v.   Stougbton,  17  Ohio 

RyaD  v.  Duncan,  88  111.  146.  483. 

t.  Chamberg  v.   Jones,   73   111.  aSo;  •.  Purdie  v.   Whitney,   30  Pick. 

Gridley  v.  Phillips,  5  Kan.  349.  (Mass.)    15 ;    Goodrich  o.   Proctor,  i 

•.  Debts   of   Decedents,  vol.    5,  Gray  (Mass.)  567;  Hyman  f.Devereui, 

p.  a8i.  63  N.  Car.  634;  Williams  v.  Otey,  8 

B.  Oosxdluis. — Jones    *.    Brewer,    r  Humph.    (Tenn.)    563;   47    Am.   Dec. 

Pick.  (Mass.)    3>7;  Tenney  v.  Evans,  633.     But    see   Wing    v.    Cooper,    37 

14   N.  H,  343;  40  Am.  Dec.  194;  Mc-  Vt,  169. 

Gavock   V.   Whitfield,   41;   MUb.    453;  10.  Fogarty  v.  Sawyer,   17  Cal.   589; 


1,  38  N". 


Reading  v.  Wilson,  38  N",  J.  Eq.  446.  Williams  v.  Otey,  8  Humph.  (Tenn.j 

Even  his  contracts  for  the  care  and  563;  47  Am.  Dec.  631. 

support  of  the  ward,  bind  the  guardian  "  Where  the  term  '  sale  '  is  used  In  ila 

personally,  Rollins  v.  Mareh,  128  Mass,  ordinary  sense,  and  the  general  tenor 

116;  and  cannot  be  made  H  charee  upon  and  effect  of  the  Instrument  is  to  con- 

the   ward's   real   estate.      St.   Joseph's  fer  on  the  attorney  a  power  to  dispose 

Academy  v.  Augustini,  55  Ala.  493.  of  real  estate,  the  Huthorlty  to  execute 

...    ^   y^jjj   ijjg  estate   of  the  the  proper  instruments,  required  by  law 

""       ""   "'"  "  -'-■--          ■  to  carry  such  sale  into  effect,  is  neces- 
sarily incident."     Shaw,  C.  J.,  in  Val- 

8.   Skelton  v.  The  Ordinary,  33  Ga.  entine  v.  Piper,  32  Pick.  (Masa.)  85;  33 

366;    Collins   T'.   Dijcon,   7a   Ga,   475;  Am.  Dec.  715. 

Woods  V.  BooU,  60  Mo.  546;  West  v.  11.  F  o  w  1  e 

West,  75  Mo.  104;  Holbrook  v.  Brooks,  (Mass.)     350 

33  Conn.  347;  Guardian  and  Ward,  Mass.  163. 

V0I.9,  pp.  112,  113  et  stq.     He  cannot  13.  Periy  on  Trusts  (4th  ed.),  {  6oi; 

convert  the  personal   property  of  his  Pope  n.  Durant,  16  Iowa  133 ;  Ormsby 

ward  into  real  estate,  or  buy  land  with  v.  Tarascon,  3  Litt.  (Ky.)  405 ;  Fenner 

the  ward's  money.    White  u.  Parker,  8  v.   Tucker,  6  R.  I-  55' ;   Hoffman   v. 

Barb.  (N.  Y.)  48.  Anthony,  6  R.  I.  i&i ;  75  Am.  Dec 
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execute  the  power,*  which  may  be  by  either  a  private  sale  or  an 
auction.* 

IT.  TSK  FOBiuTitnr  ov  THl  CovnAOT— 1.  Oeneral  PrinoiplM— 
(Xst  vaA  Aoceptaoee. — Every  contract  consists  of  an  offer  and  an 
acceptance.*  If  an  offer  is  made  to  sell  land,  it  is  revocable  until 
accepted,  even  though  a  certain  time,  which  has  not  yet  elapsed,  is 
given  for  acceptance.* 

Acceptance  completes  the  contract  and  renders  it  binding  on 
both  parties.*  The  acceptance  must,  however,  m  order  to  be 
operative,  be  made  within  a  reasonable  time,  unless  some  special 
period,  during  which  it  is  to  remain  open,  is  named." 

701;  Fltzpatrlck  v.  PltipatrltJi, 6  R.  I.  lOldandconTeTedtbeproperty  tnques- 
64 ;  75  Am.  Dec  681 ;  Sniitb  v.  Provin,  tlon  to  B.  Before  the  time  had  expired, 
4  Allen  (MaBB.)  516.  as  agreed  upon  verbal!  v,C  tendered  (he 
A  condition,  attached  to  a  power  of  aisount  agreed  upon  to  A,  and  de- 
late contained  in  a  Iruit  deed,  that  the  manded  a  deed,  which  wai  refused, 
trtutee  shall  lell  onlj  bj>  and  with  the  On  a  bill  for  ipeciiic  performance.  It 
content  of  the  grantor,  to  be  manlfeited  was  held  that,  as  there  was  no  consld- 
hy  the  grantor'ajoining  in  the  convej'-  eration  lor  the  verbal  promise,  or  agree - 
ance,  i&  vaiid.  The  condition  is  reason-  ment  to  extend  the  time  for  the  exercise 
able,  and  the  trustee  must  comply  with  of  tbe  option,  such  promise  was  a  mere 

II.  KUsam   v.  Dierkes,  49  N.  Y.  (toi,  ntiJsm  factum  and,  therefore,  not  en- 
If  a  power  is  to  sell  partly  for  cash  forcible.     Coleman  v.  Applegarth,  68 

and  partly  on  credit,  the  sale  cannot  Md.  31 ;  6  Am,  St.  Rep.  417.     See  also 

be  made  entirely  on  credit.     Strother  Conner  v.  Renneker,  35  S.  Car.  J14. 

V.  Law,  54  III.  4ti.     If  at  public  auc-  B.  Perkins  v.  Hadsell,  50  III.  116. 

tion,  a  private  sale  will   be   set  aside.  Tbe  burden  of  proof  that  a  proposal 

Greenleaf  -o.  Qjieen,  i  Pet.  (U.S.)  has  been   accepted,  and  the   requisite 

13S.  notice   communicated,  rests   upon  tbe 

Where  the  mortgaf^ee  was  given  the  party   claiming  to   have   accepted   it 

right,  on  default,  to  enter,  take  posses-  Weaver  v.  Burr,  31  W.  Va.  736. 

■       ■  1.  Martin  v.Black,  31  Ala. 711-,  Lar- 

lon&.Jorda        

iQ  and  refusal.'  Roarty  v.  MItctelt,  10  Me.  185; 

7  Gray  (Mais.)  343.  Mass.  1. 

1.  Strother  v.  iJaw,  54  111.  413,  Parol  evidence  of  material  facts  and 

I.  Perry  on  Trusts  C4th  ed.),  J  601  q.  circumstances,  known  to  the  parties  at 

«.  Contract,  vol.  3,  p.  841.  the  time,  may  be  Introduced  to  show 

«.  Smith   V.   Reynolds,  3   McCrary  what  Is  a  reasonable  time.     Stone  v. 

(U.   S.)   157;    Perkins   o.  Hadsell,  50  Harmon,  31  Minn.  511.     See  Reason- 

III.  316.  ABLE  TlHB,  vol.  I9,  p.  I089. 

A  party  making  an  offer  has  a  right  Where,  from  the  terms  of  the  offer 
to  withdraw  it,  at  any  time  before  tbe  made  by  mail,  or  from  the  nature  of  the 
one  to  whom  It  is  made  accepts  it.  The  business,  the  vendor  has  a  rleht  to  ex- 
party  to  whom  the  offer  is  made  must  pect  an  answer  by  return  mall,  the  ac- 
■ccept  within  tlie  time  limited,  and  be-  ceptance  must  be  made  In  that  manner. 
fore  the  offer  is  withdrawn.  School  Maclay  w.  Harvey,  90  111.  515;  31  Am. 
Director  11.  Trefethren,  10  111.  App.  117;  Rep,  35. 
Larmon  v.  Jordan,  i;G  111.  304.  The  defendant  wrote  a  letter  to  D., 

Agave  an   option  to  C,  to  be  eier-  empoweringhim  tosellcertain  landata 

cised  within  a  given  time  for  a  valuable  specified  price,  agreeing  to  confirm  any 

consideration.     Before   the  expiration  sale  made  "  within  a  reasonabte  lime, 

of  the  time  thus  limited,  it  was  verb-  and  also  gave  D.  an  option  to  purchase 

ally  agreed  to  extend  the  time  for  Ihe  the  land  for  himself  for  a  less  amount. 

exercise  of  the  option,  no  further  con-  D.  transferred  the  letter  to  the  plaintiff, 

■ideration  being  given.     After  the  ex-  but  nothing  was  paid  on  the  price,  and  it 

plralion  of  the  time,  as  first  limited,  A  was  held  not  to  constitute  a  sale  to  tbe 
91 
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No  special  form  of  language  is  required  for  either  offer  or  ac- 
ceptance. It  is  enough  that  each  be  fairly  deducible  from  the 
terms  used.'  The  two  must  agree  in  their  terms ;  otherwise,  the 
apparent  acceptance  is  in  reality  merely  a  new  offer,"  The  ac- 
ceptance may  be  in  writing,  or  may  consist  of  some  act  prejudi- 
cial to  the  purchaser  and  named  by  the  vendor  as  a  means  of 


plaintiff.  Dyer  f.  Duffy  (W.  Va.  1894), 
19  S.  E.  Rep.  540. 

A  clause  in  a  lease,  giving  the  lessee 
a  right  to  purchase  the  property  de- 
tniaed,  is  a  continuing  offer  to  sell.  Un- 
less otherwise  provided,  it  extends 
throughout  the  term  a(  the  lease.  WIl- 
lard  f.Tayloe,8  Wall.(U.  S.)  557-  See 
also,  trf  same  effect,  Welshman  v. 
Spinks,  s  L.  T.  N.  S.  385 ;  Warner  v. 
WilHngton,  3  Drew.  533;  Boston,  etc., 
R.  Co.  V.  Bartlett,  3  Cush.  (Mass.)  334. 

Such  an  offer  differs  from  an  ordi- 
nary offer  to  sell,  in  that  it  is  supported 
by  a  consideration  and  hence  is  not  re- 
vocable. See  mfra,  this  title,  Tke 
Subject-  Matter— Ofticns. 

1,  An  agreement  to  execute  and  de- 
liver a  deed  of  land,  is  an  agreement  to 
sell  and  convey.  Martin  v.  Colby,  43 
Hun  (N.  Y.)  I. 

The  mere  naming  of  a  price  for  land, 
or  the  terms  on  which  a  sale  will  be 
mnde,  in  respODse  to  an  inquiry,  ia  not 
an  offer  to  sell.  Knight  r.  Cooley,  34 
Iowa  ai8;  Bumi  v.  Allen,  11  Ired. 
(N.  Car.)  It,.  But  see  Kempner  v. 
Cohen,  47  Ark.  519;  58  Am.  Rep.  775. 

An  agreement  to  sell  land,  "  the 
said  A  [the  vendor]  to  retain  posses- 
sion and  enjoyment  of  said  land  while 
he  lives  .  .  .  and,  upon  his  death, 
the  said  B  [the  purchaser]  to  have  full 
and  entire  possession  and  enjoyment 
thereof,"  is  an  agreement  for  the  sale 
of  land,  and  not  a  will.  Book  1'.  Book, 
104  Pa.  St.  340. 

Offers  and  acceptances  may  be  by 
letters,  Thames  L.  &T.  Co.  t.Beville, 
100  Ind.  309;  Lynn  v.  Lynn,  10  111. 
60a;  Knight  V.  Cooley,  wlowaaiS; 
Otis  r.  Payne,  86  Tenn.  663;  Matteson 
V.  Scofield,  37  Wis.  671 ;  or  bv  tele- 
grama.  Deshon  v.  Fosdick,  i  \Voods 
(U.  S.)  »86;  Duble  v.  Batta,  38  Tei. 
312;  Wells  V.  Milwaukee,  etc.,  R.  Co., 
30  Wis.  605. 

It  is  the  duty  of  the  court  to  deter- 
mine whether  the  tetters  contain  the 
essentials  of  a  contract,  and  it  is  error 
to  submit  the  question  to  the  jury.  The 
letters  being  proved,  and  the  acts  oE 
the  parties  shown,  it  Is  the  duty  ol  the 


court  to  determine  their  legal  effect 
whether  or  not  they  constitute  a  con- 
tract, and  to  give  construction  to  the 
same.     Ranney  v.   Higby,  5  Wis.  61. 

A  letter  takes  effect  from  the  time 
that  it  is  mailed.  Potter  v.  Sanders,  6 
Hare  i;  Duncan  t,.  Top  ham,  8  C.  B. 
335;  65  E.  C.  L.  325;  Tayloe  v.  Mer- 
chants' Fire  Ins.  Co.,  9  How.  (U.  S.) 
390;  Averill  t'.  Hedge,  12  Conn.  414; 
Moore  v.  Pierson,  6  Iowa  279;  7E  Am. 
Dec,  409;  Hutcheson  v,  Blakeman,  3 
Mete.  fKy.)  80. 

The  letter  must  actually  be  placed  in 
the  post  office,  directed  to  the  proper 
place.  IE  directed  to  a  place  where  the 
party  to  be  bound  sometimes  resorts, 
but  does  not  live.  It  must  be  proved  to 
have  been  received.  Potts  v.  White- 
head, 20  N.  J.  Eq.  55;  Vassar  v.  Camp, 
14  Barb.  (N.  Y.)  341 ;  Clark  v.  Dales, 
2o  Barb.  (N.  Y.)  41;  Myers  v.  Smith, 
48  Barb.  (N.  Y.)6i4. 

Where  the  offer  is  by  letter  or  by 
telegram,  the  acceptance  signified  in 
the  same  manner  ia  suific lent.  Irrespec- 
tive of  the  time  when  it  comes  to  the 
knowledge  of  the  proposing  party. 
Trevor  v.  Wood,  36  N.  Y.  307  ;  93  Am. 
Dec.jii. 

9.  Lucas  i-.James,?  Hare  410;  Bow- 
man V.  Patrick,  36  Fed.  Rep.  138;  Fox 
1;.  Turner,  1  III.  App.  153;  Maclay  w. 
Harvey,  90  III.  525;  33  Am,  Rep,  35; 
Lyman  v.  Robinson,  14  Allen  (Mass.) 
242;  Lam  -v.  McLaughlin,  14  Minn. 
73;  Bruner  v.  Wheaton,  46   Mo.   363. 

The  acceptance  must  be  uncondi- 
tional, and  notice  of  such  acceptance 
must  be  communicated  within  the  time 
limited,  or  within  that  time  some  act 
must  be  done,  which  the  parlies  ex- 
pressly or  impliedly  agreed  to  treat  as 
notice  of  such  acceptance.  Weaver  *. 
Burr,  31  W.  Va.  736. 

An  acceptance  of  a  simple  offer  lo 
sell  land,  which  is  made  conditional  by 
a  clause  reading  "  provided  the  title  is 
perfect,"  is  not  binding.  Corcor«n  v. 
While,  117  111.  118;  57  Am.  Rep.  858. 

An  answer  to  an  offer  to  sell  land,  fix- 
ing a  different  place  for  the  delivery  of 
the  deed  and  the  payment  of  the  price. 
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completing  the  sale.*  Such  an  act  furnishes  a  consideration,  and 
prevents  the  vendor  from  withdrawing  his  offer  * 

In  every  contract  for  the  sale  of  lands,  the  act  of  assent  must 
be  complete.  If  the  agreement  is  executed  by  some  of  the  par- 
ties only,  or  if  it  appears  that  certain  conditions,  still  unfulfilled, 
were  to  be  complied  with,  before  it  should  go  into  effect,  there  is 
no  contract.' 

S.  ATM)ti«i»— (See  Auctions  and  Auctioneers,  vol.  1,9.977). 
— Sales  of  land  are  frequently  made  by  auction.  They  do  not 
dififer  in  their  essentials  from  private  sales.  The  rules  for  con- 
ducting auctions  are  substantially  the  same,  whether  the  subject 
o{  the  sale  is  real  or  personal  property.  The  power  of  the  auc- 
tioneer over  the  estate  is  not  materially  different  from  that  of  an 
ordinary  agent.* 

3.  Contneti  Through  Aganta,  Broken,  ote. — (Sec  also  Agency,  vol. 
i.P-  331 ;  Brokers,  vol.  2,  p.  571 ;  Power  of  Attorney,  vol.  18, 

E.  871). — Sales  of  land  are  very  often  made  through  agents  or 
rokers.'  The  power  of  the  representative  depends  upon  the 
terms  of  his  appointment.  It  may  extend  merely  to  finding  a 
purchaser,  to  the  making  of  a  binding  contract  of  sale,  or  to  the 
execution  of  the  instruments  of  conveyance.  The  former  is  the 
usual  authority  of  a  real  estate  broker  ;•  the  latter  requires  an  in- 
strument of  the  same  solemnity  as  that  to  be  executed  by  the 
agent.' 

ia  not  a  binding  acceptance.     Langel-  ation,  bj  an  agent,  and  luch  ^«nt  need 

lier  V.  Schaefer,  36  Minn.  361.  not  pretent  proof  of  authority'  unless  It 

A  conditional  acceptance  is  not  onlj  is   required.    Thus,   a  claim  that  the 

no  real  acceptance,  but  it  has  an  eflect  purchaser  was  in  default  because   he 

of  declining  Che  offer,  which  cannot  be  was  not  pretent  in  person,  but  mereiy 

•ubaequently    accepted.     Hyde    v.  by  agents,  who  failed  to  produce  evi- 

Wrench,  3  Beav.  334 ;  Weaver  i^.  Burr,  dence  of   authority,  was  not  well 

31  W.  Va.  736.  founded,   the  (       '  -    •      ■ 


.  115;  Per-     the  time  questioned  the  authority  of 
6;  Lan«  v.     such  agents.    F"    ""   "    "     "'-  '     - 
McLaughlin,  14  Minn.  73;    Bruner   t>.     118  N.  Y.  604. 


(uch  agents.    Baumann  v.  Plnckney, 


Wheaton,  46  Mo.  363.  •.  Rutenburg  v.  Main,  47   Cal.  313; 

I.  Perkins   v.  Hadsell,  jo   111.   316;     Braun  v.  Chicago,   no  111.  186;  Hen- 

Coleman  v.  Applegarth,  68  Md.  31 ;  6     derson  v.  State,  $0  Ind.  334.     A  broker, 

"     -  .,«,...-.  ^jjj^^ 


77   Cal.   379;    Stub 


^  .  rbal  authority  to  an  agent  "  to 

1.  Wherethepapersevidencingapro-  sell"  or   "to   close   a   bargain,"  gives 

posed  contract  were  left  with  the  clerk  merely  the  power  to  (ind  a  purchaser 

of  the  attorney  of  the  purchaser,  to  be  and  bring  the  parties,  together.     Duf- 

dellvered  only  in  case  the  attorney  ap-  fy  v.  Hobson,  40  Cal,  340;  6  Am.  Rep. 

proved  the  title,  and  were  obtained  by  617;  Shepherd  v.  Iledden,  ag  N.  ].  L. 

the  vendor  before  an  opinion  as  to  the  343;    Morris  *.   Ruddy,  so  N.   J.   Eq. 


title  was  given,  it  was  held  that  there     238 ;  Coleman   v.  Garrignes,   iS  Barb, 
was  no  blndinB  agreement.     Dieti  v.     [N.  Y.)  60;  Glentw  '      ' 

Faruh,  79  N.  Y.  530.    See  aUo  Grif-    Barb,  (N.  Y.)  45. 


'.  Winbome,  105  N.  Car.  403.  T.  Agency,   vol.   i,   p.  337.      If   an 

ft.  Auction  AND  AiTCTiONBBRS,  vol.  agent,    acting  under   parol   authority, 

r<  P-  977'  makes  a  sealed  instrument  In  the  name 

B.  A  vendor  or  purchaser  may   be  of  his  pr<ncipal,it  is  inoperatlvesssuch, 

represented,  at  any  stage  of  the  negoti'  but  will  have  the  effect  of  an  ordinary 
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The  general  principles  of  agency  are  universal  and  apply  to 
those  dealing  with  either  personal  or  real  property.' 

In  the  conferring  of  express  authority,  there  is  no  difference  in 
the  application  of  these  principles.  It  may  be  granted  by  parol, 
even  though  its  exercise  requires  a  written  instrument.*  If  it  is 
sought  to  establish  an  authority  by  implication,  and  thus  hold  a 
principal  responsible  for  the  acts  of  his  alleged  agent,  the  rules 
are  the  same,  but  stronger  proof  is  required  if  the  dealing  is  with 
real,  than  if  with  personal,  property,  for  the  reason  that  the  policy 
of  the  law  requires  more  formality  in  the  former  case  and  because 
of  the  different  nature  and  effect  of  possession  on  the  part  of  the 
agent.'  The  authority  in  the  latter  case  must  be  clear  and  dis- 
tinct, and  naturally  inferablf  from  the  language  or  dealings  of 
the  parties.* 

Every  agent  has  the  incidental  powers  necessary  to  transact  the 
business  intrusted  to  him  in  the  usual  manner.'  Subject  to  this 
qualification,  however,  it  is  the  duty  of  the  agent  to  act  strictly 
within  his  authority ;  if  he  does  not  do  so,  he  is  liable  to  his  prin- 
cipal ;  if  he  acts  without  the  apparent  authority  with  which  his 
principal  has  invested  him,  his  acts  will  be  binding  only  upon 
himself,* 

A  contract,  made  by  an  agent  in  behalf  of  an  undisclosed  prin- 
cipal, may  be  enforced  either  in  favor  of,  or  against,  the  latter.^ 

contract  in  writing,  the  leal  being  re-  attorney  full  power   and  authority  to 

garded  as  surplusage.     Lone  11.  Hart-  do  and  perform  ali  and  every  act  and 

well,  34  N.  J.  L.  116,     See  also  Adams  thing  whatsoever  requisite  and  necec- 

V.  Power,  52  Miss.  818.  sary  to  be  done  in  and  al>CAit  the  prem- 


.  See  Agency,  vol.  i,  p.  331.  ises,"  confers   no    additional    powen. 

,  Agency,  vol.  1,  p.  338.  Jenkins  v.  Funk,  33  Fed.  Rep.  915. 

.  Warvelle  on  Vendor  and  Pur-  6.  Thornton  v.  Boyden,  31  til.  100. 
of  a  special  agent  are  not 
1  his  principal,  unleM  they 


Authority  must  be  clea 

and  not  clouded  with  any  uncertainty.  Mathews   1 

Taylor  v.  Merrill,  55  111.  53.     It  cannot  Speer  v.  Hadducl^  31  ni.~439  ;  Munn 

be  inferred    properly   merely  from    a  v.  Commission  Co.,  I^  Johns.   (N.  Y.) 

correspondence   tietween  a  real-eatate  44;  8  Am.  Dec.  119  ;  Beali  v.  Allen,  18 

owner  and  an  agent,  in  which  tlie  for-  jolins.  (N.  Y.)  363  ;  9  Am.  Dec  JSi; 

mer  speaks  of  the  property  and  names  RosBiter  v.  Rosslter,  8  Wend.  (N.  Y.) 

a  price  and  terms  of  sale.     Bosseau   v.  494;  34  Am.  Dec.  6i. 

O'Brien,  4  BiiB,  (U.  S.)  395;    i^"*»- '■  »    B^*n™-iB«it_A-= 

Hot>son,  40  Cat.  340  ;  6  Am.  ! 

Albertson  v.  Asjilon,  loj  111.  t,6.          '  Y.)  113. 

An  agency  to  sell  land  will  be  con-  Where  the  aKentcontractiunderseal, 

strued   as   a   special   agency,  unless  a  the  rule   is  different.    The  seal  is  his 

Sineral   agency   is    clearly    intended,  alone,  and  no  one  else  can  be  treated  as 

GBNCY,  vol.  I,  p.  360.  a  party  to  the  Instrument.     Huntington 

B.  An  agent  to  plat,  subdivide,  and  v.  Knox,  7  Cush.  (Mass.)  374i  Bnggs 

sell  land  may  dedicate  part  of  It  for  a  v.  Partridge,  64  N.  Y,  357. 

street.     Barteau  v.  West,  13  Wis.  416,  But  if  the  principal  has  ratified  the 

and  cases   cited   in   Aorhcy,  vol.   i,  contract  and  received  the  Ixnefit  of  it, 

p.  161,  and  his  interest  appeared  upon  its  face. 


A  clause   in   a    power   of  attome^v,    he me^  hold  othen,  or  may  be  held  li- 
"  giving  and  granting  unto  our  said    able  hinuelf  in  an  action  of  assumpait. 
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VENDOR  AND  PURCHASER.          tin  ilMtiMt. 

The  amount  of  compensation  and  the  terms  of  its  payment 
depend  upon  the  agreement  of  the  parties.* 

\.  8aiM  Under  Order  of  Court. — The  sale  of  land  may  be  ordered 
by  a  court  of  competent  jurisdiction  through  its  officers  duly  ap- 
pointed and  commissioned  to  sell.' 

Town»end  v.  Hubbard,  4  Hill  (N.  Y.)  vendor  to  convej,  Phelan  v.  Gardner, 

3C1;  SpcDcer  V.  Field,  10  Wend.   (N.  43  Cal.  306;  Stewart  v.  Murray,  9]  Ind. 

Y.J  88.  543;  47  Am.  Rep.   167;  Tyler  v.   Parr, 

1.  GomponaktiOB.  —  Where  a   land'  J3  Mo.  149;  Moses  v.  Blerling,  31   N. 

owner  and  real-estate  broker  agreed  In  '\ .tfi'i;  DeUplalne  v.  Tumlej,  44  Wis. 

advance  that  payment  of  comtnifwiona  ^i;  nor  by  any  act  of  the  owner,  either 

should  be   made  in  lots  of  land,  and  a  before  the  sale,  as  fraudulent  conduct 

deed  of  the  same  was  tendered  by  the  or  mis  representation,  or  after  the  sale, 

former  to  the  latter,  who  had  selected  as   voluntarily  placing  it   beyond   bis 

certain  tots,  it  was  held  that  the  agent  power  to  comply,  Leete  v.  Norton,  43 

could  not  repudiate  the  agreement  and  Coan.  219;  Lane  v.  Albright,  49  Ind. 

recover  his  commisaions,  but  he  could  375 ;  Love  v.   Miller,  53  Ind.  194;  zi 

recoTer  only  for  the  value  of  his  serv-  Am.  Rep.  igl;  Chapin  v.  Bridges,  llfi 

Ices  after  ■  refusal   by  the  obligee  to  Mass.  105 ;  Pearion  v.  Mason,  no  Mass, 

convey,  It  being  Immateriat   that  the  53;  for  It  fa  an   established  principle 

agreement   to    convey  the     land   was  that  a  broker,  employed  to  moke  a  sal« 

not  legally  enforcible.    Baiter  v.  Gard-  under  an  agreement  for  a  commission, 

ner,  6  Abb.  N.  Cas.  (N.  Y.  C.  Fl.)  147.  is  entitled  to  pay  when  he  makes  a  sale 

Compensation  may  consist,  by  agree-  according  to  InstructioDS  and  In  good 

ment,  of  a  part  of  the  Interest  in  the  faith,  and  the  principal  cannot  relieve 

Krchase-money  mortgage.    Artcherv.  himself  from  liability,  br  a  refusal  to 

;:DufGe,  5  Barb,  (N.  Y,)  147.  consummate  the  sale,  or  by  a  voluntary 

If  the  agreement  is  merely  to  find  ■  act  of  his  own   disabling  him  from  its 

purchaser,  the  compensation  may   be  performance.  Nesbitt  i>.  Helscr.49  Mo. 

recovered  if  ttils  is  done,  although  the  383;  Bailey  c  Chapman,  41   Mo.   536; 

sale  does  not  result  immediately  from  Woods  v.  Stephens,  46  Mo.  555;  Glent- 

tbeagcnf 8 efforts.    Phelan  (-.Gardner,  worth t.  Luther,  ai  Barb.  (N.  Y.)  145; 

43  CaL  306;  Leete  v.  Norton,  43  Conn.  Reed  v.  Reed,  81  Pa.  St  420.     Nor  by 

319;    Hoyt  o.   Shipherd,  70  111.   309;  the  fact  that  the  title  was    defective. 

Vinton   v.   Baldwin,  88   Ind.   J04;   45  Knapp  1;.  Wallace,  41  N.  Y.477;Doty 

Am.   Rep.  447;  Tombs  v.   Alexander,  v.  Miller,  43  Barb.  (N.   Y.)   ,^39.     But 

101  Mass.  3J5;3  Am.  Rep.  349;  Tones  v.  see  Tombs  v.  Alexander,  loi  Mass.  355; 

Adier,  34  Md.  440;  Hamlin  tj.  Schulle,  3  Am.  Re p.349.  Where  the  broker  failed 

34  Minn.  534;  Bell  v.  Kaiser,  50  Mo.  to   bind  the   purchaser   by  a  contract 

ijo;  Hinds  v.  Henry,  36  N.J.  L.  328;  wMch  the  vendor  could  enforce  under 

Knapp  V.  Wallace,  41  N.  Y.477;  Wy-  the  Statute  of  Frauds,  it  was  held  that 

He  i>.  Marine  Nat  Bank,  61  N.  Y.  416 ;  he  was  not  entitled  to  compensation  as 

SlbbaldB.  Bethlehem  Iron  Co.,  83  N.Y.  broker   for    the  parol  contract  of  the 

378;  31  Am.  Rep.4411  Edwards  17.  Gold-  sale  made  by  him,  where  the  proposed 

smith,    16   Pa.    St.   43;    Delaplalne  v.  purchaser    refused   to   accept   a   good 

Turnley,  44  Wis.  31.     He  must,  how-  title,   which    the    vendor    was    ready, 

ever,  be  a  proper  and  solvent  purchaser,  witling,  and  able  to  make.    Gilchrist  v. 

oraccepted  by  the  principal.   Coleman  Clarke,  86  Tenn.  583. 

V.Meade,  13  Bnsh(Kv.)358;  KImlierly  As  to  other  causes  of  failure  to  com- 

V.   Henderson,   39  Md.  513;   Hinds  v.  plete  the  contract  and  their     ~ 


Henry,  36  N.j.  L.  338.  the  broker's  commission,  lee  Brok- 

The  Insolvency  of  the  psrty  found  is     eks,  vol.  3,  p.  578. 
1  matter  of  d  e  fe  n  s  e.  In  a  suit  by  an         2.  Williamson    v.    Berry,    8    How. 


Tnt  to  recover  his  fees.     It  Is  no  part  (U.   S.)   495;    Judicial   Sales,   vol. 

the  plaintiff's  case  to   disprove   it  11,  p.  308.     And  see    Rbcbivirs, 

Cookv.  Kroemeke,4Daly  IN.  Y.)  368.  vol.10,  p.  13;  Shkriff's  Sales,  vol. 
"  '       e  Colemftn  o.  Meade,  13  Bush 


<iOr.)  358.  The  court  is  the  vendor  through  the 

The   right  to  compensation   is   not    instrumentality  of  '""   -    -   -      -■     -   - 
aBected  by  a  capricious  refusal  of  the     StuU,  4  Md.  Cb,  3 
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T.  The  Essehtiau  ot  tee  Coetbaot— (See  also  Frauds,  Stat- 
ute OF,  vol.  8,  p.  657). — A  contract  for  the  sale  of  land  must  have 
competent  parties,  a  subject-matter,  and  a  valuable  consideration.* 

1.  Of  WIuA  OouUentlon  May  Oontlrt.  Ilsbllltj  bj  showing  that  it  was  not 

— A  covenant,  though  to  be  executed  binding  on  the  vendor  by  reason  of  a 

\>y  the  grantee  I'n  fuluro  for  life,  is  a  pereonal  dieabilil/  to  execute  a  valid 

proper  consideration.    Stewart  f.  Red-  and  binding  mortgage.    Comstock  t>. 

ditt,  3  Md.  67.     So  is  the  cancellation  Smith, 36 Mich.  306;  Ritteri'.Phfllips, 

of  an  existing  indebtedness.     Schluter  53  N.  Y.  586.     See  also   Mortgages, 

V.  Harvej,  65  Cal.  15S.     So,  also,  is  a  vol.  ij,  p.  832. 

promise  to   move  on  to  the  land  and  Fallnra.  of  Oontldarmtlon.— An  agree- 

support   the  vendor.     But  where  this  ment  to  exchange  land  For  slaves  was 

was  not  done  within  two  j' ears,  It  was  held  binding,  even  though  the  abolition 

held  that  there  had   been  a  failure  of  of  slaverj  occurred  between  the  niak- 

conside ration.     Shepardson*.  Stevens,  Ing  of  the  contract  and  its  fulfillment. 

77  Mich.  356.  Calloway  v.  Hambv,  65  N.  Car.  631. 

A  promise  to  pay  for  a  deficiency  in  In  the  absence  of  fraud,  the  fact  that 
quantity  of  land  sold,  as  containing  a  the  vendor  has  no  title  does  not  con- 
certain  number  of  acres,  made  after  the  stitute  a  total  failure  of  consideration , 
completion  of  the  transaction,  Is  a  mere  the  conveyance  having  been  with 
nudum  factum.  Smith  V,  Ware,  13  warranty  and  the  vendee  being  undis- 
Johns.  (N.  Y.]  257.  turbed  in  his  possession,  for  the  vendee 

A  note  given  by  the  vendee  payable  may  receive  some  benefit  or  Interest  of 

to  the  vendor,  the  same  to  be  In  trust  value,  even  if  the  vendor  has  no  title, 

for  the  infant  son  of  the  vendee,  fur-  Winalow  v.  Buel,  11  How.  Pr.  {N.   Y. 

nlshes  a  BufEcient  consideration.     Bid-  Supreme   Ct.)   373.     But    the   rule   it 

ridge  r.  Turner,  11  Ala.  1050,  otherwise  where  there  Is  fraud,  as   in 

where  a  vendee,  as  the  surety  of  the  asBigntng  a  worthless  patent.    Bahb  v. 

vendor,   was  liable  to  damages,  it  was  Lindtey,  23  Kan.  478. 

held  that  this  was  not  a  sufficient   con-  mid*  Pacta.— Where   the   owner   of 

sideratlon  as  against  creditors,  to  lup-  land,   purchased   on   execution  sale, 

port  the  absolute  transfer  of  land.  Gar-  promised   to   convey   it  to   the   party 

bam   ti.   Herriclc,  2  Me.  87.  with  whom  the  debtor  had  a  contract 

A  promise  by  the  vendor  to  pay  the  of  sale,  there  being  no  new  consider- 

vendee   the  amount  of  any   improve-  atlon,  it  was  held  uiat  hia  promise  was 

mentsthat  he  mav  make.  If  the  title  not  binding.     Lanier  v.  Brooker,   65 

falls,  is  supported  by   a  consideration,  Ga.  761. 

and  it  makes  no  difference  whether  the  Where  the  tacts  disclosed  an  abso- 

promlse  was  made  before  or  after  the  lute  sale  of  lots,  a  deed  executed  and 

deed.     Richardson   v.   Gosser,  36   Pa.  delivered,  and  notes  executed  for  the 

St.  335.  purchase -money  upon  which  suit  was 

Pa^nantofCoiuddwatiOtibyDiBaliarK-  Instituted  and  a  new  and  distinct  agree- 

IBC  Ineanilmuiaas. — An  agreement  on  ment  to  fort>ear  the  enforcement  of  the 

the  sale  ofa  farm.that  anTncumbrance  collection  of  the  purchase -money  lor 

thereon  may  be  paid  as  a  means  of  dis-  ten  years,  upon  the  condition  that  the 

charging  the  indebtedness  secured  by  vendee  in  that  period  should   erect  a 

purchase-money  notes.  Is  binding.  Joy  tavern  house  upon  the  premises  worth 

V.  Hull,  4  Vt.  455 ;  34  Am.  Dec.  625.  the  sum  of  (10,000,  the  court,  by  Lind- 

In  that  case  if  the  vendee  expressly  say,  J. ,  said  :  "  Now  we  cannot  appre- 

or  impliedly  promises  on  his  part,  but  date  the  force  of  the  conclusion,  that 

does  not  keep  the  promise,  the  vendor  the  erection  of  such  a  building  upon 

"     '            ■■       "  -       f  the  vendee  was  anr 
1  law  to  give  any  bind- 
^                       .promise   from   the 

_   ._  vendor.     To  whose  benefit  did  such  an 

sold  "under  and  subject"  to  an  Incum-  improvement  inure?     Surely   to   the 

brance.     Moore's   Appeal,  88   Pa.   St.  vendee    himself.      But    It    is    alleged 

4J0 ;  31  Am.  Rep,  469.  that  the   security   of  the  vendor  was 

If  apurchaser,  asapart  of  theconsld-  thereby   increased,    when    he    should 

eration.  covenants  to   pay  a  mortgage  come  to  enforce  his  lien  as  a  vendor, 

given  by  the  vendor,  he  cannot   avoid  That  may  be  very  true,  but  it  was  one 
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All  of  these  must  appear  with  reasonable  certainty.  As  to  the 
subject-matter,  it  ts  sufficient  if  the  land  can  be  identified,  proof 
aliunde  being  admissible  to  fit  the  description  to  the  land.* 

□E  those   benelttf   resulting   from   the  description,  for  the  land  mightbeiden- 

improvement  in  which  the  local  com-  tilled    by    aid    of   extrinsic    evidence. 

munltr  also   participated  and  maj  be  Rainbolt  t'.  March,  51  Tex.  246. 

fitly  characterized  as  fnteniia  remotis-  "  The  farm   situated  in  that  part  of 

tima,  upon  which  no  legal  obligation  Mount    Desert    Island,   called    Pretty 

could  be  justly  predicated.     It  was  no  Marsh,  and  consisting  of  between  two 

legal   consideration    upon   which   to  hundred   and   ilxty  and  two   hundred 

found  a  promise.     If  made,  it  was  a  and  seventy  acres,  and  standing  in  the 


nude  contract   and   could    not   be  en-  nameof  Benjamin  Hodgdon,"  was  held 

forced."     Hogan   r,  Crawford,  31  Tei.  a  sufficient  description.     Mansfield   v. 

633.    See  also  Contract,  vol.  3.  p.  S30;  Hodgdon,  147  Mass,  304. 

1HADKC4UATB    CONSIDERATION,   V  o  1.  "  My  house  and  lot  in  the  town  of 

10,  p.  325.  Jcflerson,     in     Ashe    County,    North 

0«rt«lnt7  Baqnlred  In  OaniidvrktloiL.  Carolina,'''  the  grantor  having  but  one 

— fd   cerlam    til    guod    crrlum    reddi  house  and   lot  in   that  town,  was  held 

fatal:     A  eftntract   for  the  sale  of  a  to  be   a   sufficient   description   of  the 

village    lot  provided   that   its  price  premises  to  pass  tliem  bj'  deed.     Car- 

ihould  be  that  for  which  the  first  lot  son  v.  Ray,  7  Jones  <N.  Car.)  609;  7S 

disposed  ot  lo   the  vicinity  should  t>e  Am,  Dec.  367. 

sold.    In  B  suit  for  the  breach,  It  ap-  Description  is  sufficient  if  it  will  dis- 

peared  that  an  adjacent  lot  had  been  tlngulsh   and   Identify   the   land.     Doc 

sold  for  ti35.     Itvrasheld  that  tlie  con-  v.  Low,  1  Ired.  (N.  Car,]  457. 

tract  was   not   void   for  uncertainty.  An  agreement  under  seal  to  "  furnish 

CunnlDgham  v.  Brown,  44  Wis.  72.  water  out  of  the  milldam  lufficlent  to 

An   agreement  specifying   that   de-  carry    the    rulling-mill    and     carding 

ferred  payments  shall  be  made  in  the  machine  at  all  times,  except  In  drought 

autumn  following,  is   sufficiently   def-  in  summer,  and  the  usual  times  of  freez- 

ioite.     Everett  r.  DiUey,  39  Kan.  73.  ing  in  winter,  and  at  all  times  to  have 

So  is  one  which  leaves  tlie  amount  of  such  a  share  at  is  sufficient  to  carry  one 

the  first  payment  open,  the  amount  of  wheel,   when   either  of  the   wheels  of 

the  whole  consideration  being  certain,  the  gristmill  and  sawmill  are  running," 

Doyle  t'.  Teaa,  5  III.  201.  was   held   sufficient  as  to  certainty  of 

In  California,  the  burden  of  proof  description,  it  being  proven  by  exlran- 

reats  upon  the  party  seeking  to  avoid  eous  evidence  that  tiie  grantor  had  no 

a  written  contract  on  the  ground  of  lack  other  mills  or  dams  at  the  time  of  the 

of  consideration.    Deering's  Codes,  vol.  contract.     Fish  1;,  Hubbard,  31   Wend. 

1,4  ifi'S-     In  Georgia,  it  is  provided  by  (N.  Y.)  651. 

statute    that   a    consideration   moving  Thus,  "^my  Lenoir  lands  "  U  a  sufli- 

from  another  is  sufficient.   Code{i88i),  clent   description,  if  It  can   be  estab- 

\  9747.  lished  what  land  Is  intended.     Thorn- 

Ubctorieal. — By  statute,  a  teal  Is  burg  «.  Masten,  88  N.Car.193.   Asia 

sometimes  made  presumptive  evidence  a  description  by  numbers  ot  sections, 

of  consideration,   rebuttable  by   proof,  townships,  numbers  of  acres,  and  all 

Howell's  Mickifan  Ann.  Slat  (1881),  known  as  "the  Shook  farm  or  placet 


k  ism;  Neoi  Torh  Rev.  Stats.  (7*  the  Coosa  river."  Bogan  r.  Hamilton, 
ed.),  4840;  Hill's  Oregon  Kwa.  Laws,  90  Ala.  ^54.  And  "We  agree  to  pur- 
v<d.  I,  4753.  chase  of  P.  H.  Hodges,  his  place  at 


>.  Griffith,  84  N.  Car.  715.  Stratford  containing  fifteen  ai 

A  bond   described    land    as    follows :  or  less."     Hodges  v.  Kowing,  58  Conn. 

"Two  hundred  acres  of  land,  it  being  13.     And  "  a  house  and  lot  situated  on 

part  of  the   tract  which   I  bought  of  Amity  street,  Lynn,  Mass."      Hurley 

Charles  Vinient,  lying  about  one  mile  f.Brown,98MaBs.54S;  96  Ara.Dec.671, 

east  of   Mount   Enterprise;   said  two  Also''atract  in  Iredell  county,  contain- 

hundred    acres   to  be   run   off   of   the  ing  thirty  acres,  adioining  the  lands  of 

•onth  end  of  said  tract  next  to  John  William  Shaver,  Caldwell,  and  others." 

Salmon's  and    extending   across    said  Shaver  v.  Shoemaker,   Phil.   Eq.   (N, 

south  end."     It  was  held  that  the  bond  Car.)  337.     And  "  mv  farm."     ThomB& 

was  not  void  on  Its  face  for  Insufficient  t'.  Mathis,  93  Ind.  5te. 
38  C.  Of  L.— 7                              97 
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Less  certainty  is  required  in  a  contract  to  convey  than  in 
a  deed.* 

A  memorandum  of  sale  of  "  my  right  A  deicrlption  In  a  bond  Eor  title  can- 
In  B'b  (my  father's)  estate  "  sufficiently  not  be  >id^  by  reference  to  the  obli- 
describes  the  property,  it  being  shown  gar's  receipt  for  purchase -money  when 
that  B  owned  only  a  homestead  which  the  papers  can  be  connected  only  by 
hedevisedinequalshares  Co  thevendor  aid  ot  parol  evidence.  Fatlsof  Nenae 
and  vendee.  Ryder  v.  Loomis  (Mass.  River  Mtg.  Co.  u.  Hendriclu,  io6  N. 
1894),  36  N.  E.  Rep.  836.  Car.  485. 

In  a  written  contract  to  convey  real  1,  Lewis  v.  Baird,  3  McLean  (U,  S.) 

estate,  the  words  "  a  house  on  Church  56 ;  Bogan  t>.  Hamilton,  90  Ala.  454. 

street "   are  a  sufficient  description  of  Thus,  an  agreement  to  convey    ten 

the   estate  to  satisfy  the  Statute  of  lots  in  a  town,  which  doei  not  point 

Frauds;  and  the  house  may  be  identi-  out    certain    ones.   Is   good,    although 

tied   by  parol   evidence.     Upon   this  a  deed   to   that  effect  would   be  void 

point  Wells,  J.,  delivering  the  opinion  for  uncertainty.     Bemis   v,  Becker,   i 

of  the  court,  said :  "  It  is  not  a  ques-  Kan.  iz6. 

tlon  of  the  suRiciency  of  the  writing  A  contract  to  convey  an  acre  to  be 
under  the  Statute  of  Frauds,  so  much  as  laid  out,  is  certain  enoogh  if  the  pur- 
it  is  of  the  right  to  resort  to  parol  evt-  chaser  lias  entered  upon  the  land  and 
dence  in  aid  of  the  writing,  where  an  laid  out  that  amount;  It  then  becomes 
ambiguity  exists  in  respect  to  the  prop-  an  agreement  to  buy  as  well  as  to  sell, 
erty  Intended  to  be  sold,  or  to  which  and  either  p*rty  can '  compel  apeclflc 
the  contract  relates.  The  most  spec  Ilk  performance.  ColHna  v.  Vandever,  i 
and  precise  description  of  the  property  Iowa  573. 

intended  requires  some  parol  proof  to  A  slight  error  In  the  aurrcy  will  not 
complete  Its  Identification.  A  more  aSect  a  contract  to  convey.  Kennedy 
Keneral  description  requires  more.  v.  Davis,  3  Bibb.  (Ky.)  343. 
When  all  the  clrcu Distances  of  posses-  A  description  as  two  acres  of  land 
■ion,owDer^hip,situationorihepHrties,  adjoining  and  connected  with  a  eaw- 
and  of  their  relation  to  each  other  and  mill,  Is  sufficiently  certain.  Brown  -v. 
to  the  property,  «e  they  were  when  the  Bellows,  4  Pick.  (Mass.)  179. 
negotiation*  took  place  and  the  writing  A  description  of  land  as  lying  in  • 
was  made,  are  disclosed,  If  the  mean-  certain  section,  upon  a  certain  creek,  b 
ing  and  application  of  the  writing,  read'  sufficient,  although  the  subdivision  of 
in  the  light  of  those  circumstances  the  section,  township  and  range  are  not 
are  certain  and  plain,  the  parties  will  mentioned.  The  location  on  the  par- 
be  bound  by  it  as  a  sufficient  written  tlcular  creek  removes  the  uncertainty 
contract  or  meraorandum  of  their  as  to  the  subdivision  and  townahlp. 
agreement.  That  parol  evidence  is  HazHp  u.  Noland,  6  Smed.  &  M. 
competenttofurnish  these  meansof  in-  (Miss.)  394.  But  an  agreement  "to 
terpreting  and  applying  written  agree-  execute  and  deliver  to  each  and  every 
menta  Is  settled  by  the  uniform  current  lot  owner,  who  may  have  title  thereto 
of  authorities."  Mead  v.  Parker,  115  from  J.  B.  and  wife,  or  from  eittier  of 
Mass.  413 ;  10  Am.  Rep.  no.  them,  in  any  portions  of  lot  known  a* 

But  "sixty  acres  Comida  and  Cove  lot  4,  section  zo,  town   in,  north  of 

bottom,  also  ten   acres  hillside  wood-  range  10  west,  State  of  Miuuetota,  a 

land  adjoining  the  Mitchell  tract "  un-  good  and  sufficient  deed  in  fee  simple, 

aided  by  extraneous  evidence  of  iden-  with  all  proper  covenants  of  warranty, 

tiRcation  of   the  land   intended  to  be  whenever   herealter  a  patent  shall   be 

sold,  is  too  uncertain.    Meyer  v.  Mit-  issued  for  said  lot  4."  to  one  ot  the  ol>- 

chell,  75  Ala.  475.     As  is  "  Forty  acres  llgors,  is  void  for  uncertainty  in  tlie  de- 

of  land."      Thompson   v.  Gordon,   73  scriplion  of  the  property.     Sharpe  n. 

Ala.  455.     See  also  RoUin  v.  Pickett,  3  Refers,  10  Minn.  168. 

Hill  (N.  Y.)  553.  A  contract  to  convey  "a  certain  piece 

If  land  be  described  by  numbers  and  of  land  in  the  county  afore«aid,  adjoln- 

measurements  and  also  by  the  words  the  lands  of  A  and  B,  and  others,  being 

"  known   as    the    Cook  and    Clover  a  part  of  the  Alexander  tract,  supposed 

block,"  the  latter  words  wilt  prevail  in  to  contain  30  or  35  acres,"  it  so  va^ue 

case  of  discrepancy,     Lyman  ti.  Ged-  andindefinltethat  it  cannot  be  enforced 

ney,  114  III.  38S;  55  Am.  Rep.  871.  specifically.    Grier  v.  Rhyne,  69    N. 
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The  effect  of  the  Statute  of  Frauds  has  been  elsewhere  consid< 
ered  at  length.*  By  the  fourth  section  of  that  act  it  was  provided 
that  no  action  should  be  brought,  whereby  to  charge  any  person 
upon  any  contract  for  the  sale  of  lands,  tenements,  or  heredita- 
ments, or  any  interest  in  or  concerning  them,  unless  the  agree- 
ment upon  which  the  action  was  brought,  or  some  memorandum 
or  note  thereof,  should  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  his  duty  authorized  agent ;  *  and  this  sec- 
tion has  been  adopted  substantially  in  all  of  the  states  of  the 
Union  save  Pennsylvania.^ 

VX.  Thi  FDiM  or  THi  CovnucT.—A  contract  for  the  sale  of 
land  may  assume  any  form,  so  long  as  it  makes  apparent  the 
intention  of  the  parties.* 


Car.  346.  See  aim  Cxpft  v.  Holt,  5 
Jones  Eq.  (N.  Car.)  153;  Hufdack  r. 
Anderson,  a  }ane»  Eq.  (N.  Car.)  77; 
Allea  V.  Chamber*,  4  Ircd.  Eq.  (N. 
Car.)  115. 

1.  Fravds,  Statut*  of,  vol.  8,  pp. 
*S7.  694- 

L  Stat.  19  Car.  IJ.,  ch.  3,  $  4. 

The  phrascolof^  of  the  original  sec- 
tion WBB  "  no  contract  ^r  sale  of  landi," 
but  this  has  been  held  to  mean  no  con- 
tract/i>r  the  Bate  of  lands,  as  was  the 
-case  in  MattankititlU,  where  the  Iden- 
tical ternu  of  the  English  act  were 
adopted  and  given  this  construction  br 
thecourts.  Bojd  n. Stone,  tl  Mbm.  346. 

In  the  Virginia  atatute,  In  parol 
agreements,  this  error  In  phraseology  - 
was  corrected.  See  Virginia  Code 
1873,  ch.  140,  J  I. 

The  act  applies  to  sales  at  auction 
and  by  guardians,  executors,  adminls- 
tratora.  sheriffs,  public  officers,  com- 
missioners, etCT  CaiToll  !>.  Powell,  48 
Ala.  19S;  Hutton  v.  Williams,  35  Ala. 
503;  76  Am.  Dec.  197;  Ruckle  v.  Bar- 
boiur,  48  Ind.  274;  Ii^ram  v.  Dowdle, 
aired.  (N.  Car.)  45^;  Smith  v.  Ar- 
nold, 5  Mason  (U.  S.)  414;  Brent  v. 
Green,6  Leigh  (Va.)  16;  save  in  so  far 
as  theT  are  judicial  sales,  for  the  rea- 
sons for  the  statute  -were  held  not 
to  applj  to  the  latter,  since  the  sale  in 
such  cases  is  made  directly  by  an  offi- 
cer of  the  court  and  la  ineffective  until 
ratified  by  It,  and  hence  no  chance  for 
fraud  or  perjury  exists.  Fulton  v. 
Moore,  35  Pa.  St.  468 ;  Tate  v.  Green- 
lee, 4  Dev.  (N.  Car.)  149. 

Thus,  under  the  probate  system  of 
California,  asalc  by  an  eaecutor  orad- 
minntrator  is  made  under  an  order  of 
the  probate  court  and  is  a  judicial  sale, 
and  hence,  the  contract  need  not  be  in 


wrltingaubacrlbed  by  the  parlies,  Hal- 
leck  TT.  Guy,  9  Cal.  181  \  70  Am.  Dec.  £43. 

A  sale  of  land  by  a  commissioner, 
under  a  decica  of  court,  does  not  come 
within  the  statute,  and  Is  valid  without 
writing.  Wation  v.  Violett,  3  Duv. 
(Ky.)  333.  And  so  of  a  chkncery  sale 
of  land  by  a  trustee,  under  an  onler  of 
court.  Wartield  v.  Dorsey,  39  Md, 
299i  17  Am.  Rep.  563. 

In  ^laiKiafa,  it  Is  held  that,  upon  an 
execution  sale  of  land  by  a  sheriff,  no 
note  or  memorandum  other  than  the 
certificate  of  sale,  is  required  Vinder 
their  statute.  Armstrong  v.  Vroman, 
II  Minn.  310;  88  Am.  Dec.  81.  And  It 
has    been   held   that  a  sale   under  an 

ithorlty  glvei]  In  a  mortgage,  as  pro- 


be reported  under  oath  to  the  court, 
and  provides  for  the  same  proceedings 
on  such  report  as  if  the  same  were 
made  by  a  trustee  under  a  decree,  does 
not  come  within  the  application  of  the 
statute.  Warfield  v.  Dorsey,  39  Md. 
399;  17  Am.  Rep,  e63, 

Avotion  Balaa. — Sales  at  auction  are 
within  the  statute,  except  sales  under 
a  decree,  and  the  auctioneer's  receipt 
for  the  deposit  not  containing  express- 
^,  or  by  reference,  the  terms,  namely, 
the  price,  cannot  have  the  effect  of  an 
agreement  binding  the  vendor  within 
the  statute.    Blaf^en  v.  Bradbear,  13 


..466. 

>.  See    Frai 
8,  p.  694, 

4,  Thus,  a  paper  which  is  in  form  a 
receipt,  also,  if  it  contain*  all  the  ele- 
ments necessary,  may  be  construed  to 


Schw 
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The  Statute  of  Frauds  generally  require  that  a  memorandum  of 

the  contract  be  in  writing,*  but  this  memorandum  is  quite  dis- 
tinct from  the  contract  itself,  which  may  be  made  orally* 

The  question  whether  an  instrument  is  a  deed,  vesting  title,  or 
a  mere  executory  contract,  is  often  a  difficult  one.  It  is  largely  one 
of  intention.' 

condition  that  it  shall  be  null  and  Toid  •    1.  A*   In    ConntelicHl    Gen.    Stat*. 

If  a   conrej'ance  of  a  tract  of  land  U  (t88S),  ^  1366.     But  where  the  petition 

made,  is   equivalent  to  a  direct  cove-  In  an  action  for  the  purchase  price  of 

nant  to  convej  land.  Kennedy  v.  Ken-  land  sold,  alleges  that  the  defendant  ac- 

nedj.aBibb.  (Ky.)46s;  5  Am.  Dec.  639.  cepted  a  deed  therefor,  it  is  notdemur- 

A  memorandum  read  :  "  It  Is  agreed  rable  on  Che  ground  that  it  fails  to  show- 
that  B  is  to  have  the  refu«al  of  a  cer-  a  memorandum  or  contract  of  Mie  In 
tain  farm,  situate,  etc.,  which  was  writing,  signed  by  the  defendant.  If 
bought  by  me  for  nineteen  hundred  the  deed  is  accepted  (n  consummation  of 
and  forty  dollars,  upon  his  complying  the  sale,  the  vendee  will  have  to  pay, 
frith  certain  conditions  from  the  first  notwithstanding  the  Statute  of  Frauds. 
dayofAprilnext, which  condltionsthe  Tiniley  v.  Miles  (Tex.  Civ.  App. 
aforesaid  B  has  complied  with."  Itwas  1S94),  2G  S.  W.  Rep.  999. 
held  that  this  constituted  a  valid  con- -  3.  Frauds,  Statutk  of,  vol.  8,  p. 
tract,  and  that  It  expressed  the  price  for  710.  Under  the  civil  law,  as  existing' 
which  the  land  was  to  be  conveyed,  in  JVe-a,  Mexiro  in  1868.  a  verbal  con- 
Bird  v.  Richardson,  8  Pick.  (Mass.)  tract  for  the  Rale  of  real  estate,  accom- 
Z51 ;  Atwood  V.  Cobb,  16  Pick.  (Mass.)  p«nled  by  delivery  of  possession,  could 
3J7;  j6  Am.  Dec.  657.  be     enforced.     Maxwell    Land-Grant 

Wordaof  InltarltaBe*. — No  words  of  Co.  v.  Dawson  (N.  Mex.  1893),  34Pac 

Inheritance  are  necessary  In  an  eiiecu-  Rep.  191. 

torj  contract,  if  it  ia  manifest  from  the  t.  Boone  on   Real   Property,  4  371; 

instrument  that  a  fee  simple  was  In-  Brown  v.  Swing,  19  Ind.  373. 

tended   to   be   conveyed.     Gaule   v.  Whether  an  agreement  forthesaleof 

Bllyeau,  15  Pa.  St.  jli.  land  is  executed,  a  present  conveyance- 

A  contract  to  convey  land  passes  the  operating  to  pass  title,  or  executory, 
equitable  fee-simple  title  to  llie  grantee  contemplating  further  assurance,  de- 
acd  his  heirs,  even  if  it  runs  to  the  pends  upon  the  intention  of  the  parties, 
grantee  alone,  and  not  to  the  grantee  as  evidenced  by  the  whole  instru- 
and  his  heirs.  The  feudal  doctrine  ment.  Where  an  agreement  for  the 
that  the  fee  simple  passes  only  by  a  sale  of  land  to  a  married  woman, 
deed  running  to  the  grantee  and  hit  in  consideration  of  a  suin  of  money 
heirs,  does  not  extend  to  contracts  to  to  be  paid  annually  during  the  life- 
convey  land.  Bodley  n.  Ferguson,  30  time  of  the  grantor  and  his  wife,  for 
Cal.  511.  their  support,  with  a  provision  for  an 

Informal  Daad  Oonatrntd  aa  Oantraot  increase  or  reduction,  in  case   the  an- 

to  Ball. — A,  the  attorney  in  fact  of  B,  nual  sum  should   be  too  smalt  or  too 

executed  a  conveyance  of  land  owned  large  for  that  purpose,   contained  the 

by  A;  but  the  deed  throughout  was  in  formal  words  of  a  present  deed  of  con- 

tne  name  of "  A,  attorney  in   fact  for  vcyance   and   was   duly   executed,  ac- 

B,"  and  was  so  signed.     It  was  held,  knowledged,  and  possession  delivered, 

that  though  the  deed  did  not  convey*  the  instrument   was  held  an  executed 

the  land,  it  was  a  contract  to  convey,  conveyance     vesting    the   title  in  the 

binding  upon  B,  and  might  be  enforced  grantee,  though  the  stipulated  consid- 

after  B°s  death.     Oliver  v.  Dix,  i  Dev.  eration  was  to  be  paid   In   the   future, 

&  B.  Eq.  (N.  Car.)  T5S.  and  although  the  grantee  was  a  mar- 

A  deed  lackina:  attestation  and  ac-  ried  woman  and  the  title   was  [ncuin- 

knowledgment,  often  may  be  enforced  bcred    with    a    condition.      Bort*     v. 

as  an  agreement  to  convey,  if  it  is  fair  Bortz,  48  Pa.  St.  3S1 ;  86  Am.  Dec.  603. 

and   just,   and  founded  on  a  valuable  In  Shirley  v.  Shirley,  59  Pa.  St.  367, 

and  adequate  consideration.    Caperton  the  court,   by  Thompson,  C.  J.,  aald: 

v.  Hall,  8t  Ata.   171;   Pollard  i'.  Mad-  ■•  Courts  should  be  slow  to  give  the  et- 

dox,  38   Ala.  331;   Louisville,  etc.,  R.  feet  of  absolute  conveyances  to  Instn- 

Co.  f.  Boykln,  76  Ala.  j6a  ments  for  provisions  made  between 
100 
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TIL  The  Connironoii  or  thi  Oohtbact. — (See  also  Interpre- 
tation, vol.  II,  p.  507.) 

The  construction  of  agreements  for  the  sale  of  land  is  a  matter 
of  law  for  the  court,* 

The  rules  governing  construction  and  interpretation  of  con- 
tracts are  the  same,  whatever  the  subject-matter  may  be.  Sales 
of  real  estate  present,  however,  a  few  peculiarities  in  their  appli- 
cation.* 

-pareiiU  knd  children,  unlet*  the  inten-  Bate  or  Option. — N.,  the  owner  of  cer- 

lion  be  ver^  clear.    Such  agreements  tain  premites,  agreed  that  G.  might, 

are  luualljr  fruitful   sourcea   of  Btrife,  during  the    year,  pucchaie   the  same 

lit^tion,  and,  verj  often,   ol  great  for  $3,000;  and   G.  bound  himielf   to 

wrong."  paj  N.,  for  this  privilege,  the.  1 


Where  one  who  has  purchased  land 


t  the  expiralio 


at  an  execution  Mie,  agrees,  after  the  hedid  cct  ;Micl}3^e.  the.pruperCj.fur 

time   for   redemption   has   expired,  to  tbc  tii000jand„il  fa^'.shoutd  complete 

convey   the   land   to   the   execuUon  tlit> 'purchase  within  the  <rear,  then  the 

debtor  whenever  he  shall  pa/  the  debt,  $1,000  should  be  considered  as  included 

the  writing  which  states  the  agreement  in  the  purchase-mone/.  and  should  not 

it  not  a  deed  vesting  title.     Anderson  be  required  of  him.     It  was  held  that 

«.  Ingram,  13  I.ea  (Tenn.)  370.  the   contract   between  the  parties  was 

Where  the  owner  of  land  agreed  to  not  a  bargain  and  sale  of  the  property, 

«ell  it,  and  (b«  purchaser   accepted  the  but  the  giving  of  an  option  of  purchase 

-offer  and  paid  the  pilce,  but  before  re-  to    G.,  In  consideration  of  the  ti,ooo. 

eiving  the  deed.took  back  hisTTioney,  Grabenhorst   v.    Nicodemua,   4a    Md, 

._. .. . jjg 

1,  See  CoMTKACT,  vol.  3,  p.  S67; 
Inthbprstation,vo1.  II,  p.  519,  where 
the  apparent  exceptions  to  ttu:  rule  are 
noted  and  explained. 

3.  Acts  and  relationships  of  parties 


and  accepted  a  contract  binding  him  to 
pay  at  a  future  day  upon  cert  ' 
dllioos,  it  was   held  Uiat  tber 
<;antract  to  sell  and  not  a  preat 


Where  S.  and  N.  made  a  contract  by     may   be  shown   i 


which  S.  wtt« 
N.,  who  paid  a 
to  pay  a  further  sum  at  a  future  time, 
and  executed  a  mortgage  for  the  bal- 
ance of  the  purchase  price,  at  which 
time  S.  agreed  to  make  a  deed  to  the 
farm,  and  give  possession  ;  and  at  the 
■sine  time  it  was  further  agreed  that  if 
N.  tailed  to  pay  the  further  sum  of 
money  and  to  execute  the  mortgage, 
the  monn  already  paid  should  be  for- 
feited to  S.,  it  was  held  that  the  in- 
alrumenl  was  a  contract  to  sell  and  not 
a   sale  itselL     Stewart   v.    Fowler,  37 

Contracts  should  be  construed  1 


Thus,  J 


e  of  a 


ibiguity. 


to  give  effect  to  the   intention  of  the     framing  the 


igreement  to  convey  "  ten 
acres  oui  of  one  hundred  and  sixty 
acres,"  is  not  void  for  uncertainty,  if  the 
vendee  has  previously  gone  into  pos- 
session of  certain  ten  acres,  Purinton 
1..  Northern  III.  R.  Co.,  +6  111.  197. 

One  guarantying  a  certain  amount 
of  timber  on  the  land  sold,  cannot 
charge  his  vendee,  for  the  purpose  of 
the  guaranty,  with  timber  in  swamps 
which  it  is  Impossible  to  remove.  An- 
derson V.  Northern  Nat,  Bank  (MIcb. 
'894),  S7  N.  W.  Rep.  808. 

Bnle  "Oontra  Prafersntom." — Both 
deeds  and  contracts  for  sale  are  con- 
strued  most  strongly  against  the  ( 


Warvelle 


regard  is  Co  be  had  t 


.the 


Vendor  and  Purchaser,  p,  131;  Lawson 
on  Contracts,  f  3S9;  Hager  v.  Spect.  ca 
Cal.  579;  Winslow  v.  Patten,  34  Nfe, 
35 ;  Duryea  v.  Mayor,  62   N.  Y.  jga ; 


of  the  parties,  than  to  any  particular 
words  they  may  have  used  in  the  ex- 

Eeaslon  of  their  intent.  Walker  v. 
ougtas,  70  III.  44j:  2  Parsons  on  Con. 
tracts  (7th  ed.),  aide  page  jia;  Max- 
fleld  V.  Teny,  4  Del.  Ch.  61S. 


:lear  intent     Rung  v.  Shoneberger, 
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Isrgtlv  one  of  intention,  to  be  discov-  certain  other  land,  when  a  deed  could 
ered  by  n  view  of  the  language  «m-  be  procured  from  the  owner,  and  to 
plo7ed,and  Eurroundingcircum stances,  forfeit  one  thousand  dollan  In  case  he 
Southwell  f.  Beezle)',  5  Oregon  458.  could  not  get  the  title.  The  consider- 
No  precise  rule  for  determining  this  Btion  for  the  first  piece  was  paid,  ei- 
intention  can  be  given.  When  the  cepting  one  thousand  dollars,  which 
price  is  especially  apportioned  by  the  was  reserved  to  cover  Ihc  chance  of 
contract,  or  such  an  apportionment  is  forfeiture  on  the  second  piece.  Owing 
to  be  implied  clearly,  the  contract  will  to  ■  failure  of  a  condition  precedent, 
be  regarded  as  several.  Mayfield  v.  the  aecond  agreement  was  not  carried 
Wadslej,  3  B.  &  C.  3^7;  10  E.  C.  L.  out,  and  aEult  to  recover  the  one  thou- 
iio;  More  v.  Bonnet,  40  Cal,  151 ;  6  sand  dolUrs  Ice pt  back  as  above,  was 
Am.  Rep.  621  ;  Luceeco  Oil  Co.  i'.  broueht.  It  was  held  that  there  were 
Brewer,  66  Pa.  St.  351.  two  JiGtinct  contracts,  and  that  the  one 
Thus,  a  contract  for  the  sale  of  two  thousand  dollars  was  reserved  merely 
•   vlecct.o^  land,  one  for  £700  and  the  to  secure  performance,  and  not  as  part 

■  qlfi^.iaFr  £?iOQ,-iE  scDarable.    Johnson  paynient.    Jacobs    v.    Spalding,    71 

.,  ■...._      .    i.&.p.^,.....    ,  Wis.  ,77. 

itiVlji^a^fop'Ox^saiaaf--,.. Where     several    distinct    pieces    of 

a  piece  of  land  and  "al&o  afratCof  c4al  property  are  sold  for  one  consideration, 

property,"  the  "coal  to  be  paid  for -ai  "Uie  contract  is  generally  entire.     Dykes 


wloWijon.j  B.  &-p.  /6a." 
Where*  l*Con«rVt:Ha*'toi 


the  rate  of  half  a  cent  a  bushel,"  this  v.  Blake,  4  BIng.  N.  Cas.  461 ;  33  E.  C. 
was  held  divisible  in  Graver  v.  Scott,  L.  413;  Chanribers  v.  GHffiib,  i  Esp. 
80  Pa.  St  88.  ijo ;    Drew   n.   Hanson,  6   Ves.  675  ; 


Where  an  estate  is  sold  in  separate  Scheland  v.  Erpeldlng,  6  Oregon  158. 
lots  and   one   person   buys  several  of        If  the  vendor  has  title  to  some  pieces, 

them,  there  are  several  distinct  con-  but  not   to  others,  he  can  enforce  the 

tracts.     Enrerson   v.   Heelis,  3   Taunt  sale    of   none    of    them.    Johnson    v. 

38 ;  RooU  I'.  Lord  Dormer,  4  B,  S  Ad.  Johnson,  3  B.  &  P.  161 ;  Dalby  p.  PuU 

77;  14  E.  C.  L.  38;  Seaton  v.  Booth,  4  len,  3  Sim.  19;  Parham  v.  Randol[rti, 

Ad.  &  El.  518 ;  31  E,  C.  L.  114.  4  How.  (Miss.)  435 ;  35  Am.  Dec.  403 ; 

A  purchase  of  three  pieces  of  ground  Bates  ir.  Delavan,  5  Paige  (N.  Y.]  300  ; 
for  a  single  sum,  talcing  title  to  one  of  Reed  v.  Noe,  9  Yeig  (Tean.)  383. 
them  by  a  separate  deed,  and  giving  a  Where  the  plaintiff  agreed  toconvey 
mortgage  thereon  to  secure  all  the  un-  certain  property  to  the  defendant,  for  • 
paid  pure  base -money,  was  held  to  con-  consideration  payable,  part  in  cash  and 
stltute  a  separable  and  not  an  entire  by  the  assignment  of  certain  mort- 
contract.  The  purchaser  could  not  set  gages,  and  part  by  the  conveyance  by 
up,  as  B  defense  to  an  action  on  the  the  defendant  to  the  plaintin  of  cer- 
mortgage,  that  the  title  to  the  two  other  tain  premises,  it  was  held  that  the  con- 
lots  had  failed.  Fisk  v.  Duncan,  83  Pa.  tract  was  entire.  Sternberger  v.  Mc- 
St  196.  Govern,  56  N.  Y.  la. 

If  the  purchaser  desired  especially  Contract  for  QnltoUlm  DMd.  —  The 
to  buy  one  piece  of  land,  and  it  had  for  defendant  held  junior  mortgages  on 
him  a  value  independent  of  another  certain  lots,  and  having  bought  the 
piece,  with  which  it  formed  the  subject-  sherifTs  cerlilicate  of  sale  on  the  fore- 
matter  of  one  sale  at  a  round  figure,  closure  of  the  first  mortgage,  denied 
and  if  the  two  would  not  be  injured  by  the  right  of  certain  judgment  creditors 
their  separation,  the  contract  will  be  to  redeem.  The  parlies  then  agreed 
construed  as  separable.  M'Qiieen  w.Far-  to  divide  the  lots,  and  the  defendant  to 
quhar,  1 1  Ves.  467  ;  Bowyer  v.  Bright,  "  quitclaim  and  convey  "  certain  ones 
13  Price  698;  Simpson  v.  Hawkins,  I  to  the  judgment  creditors,  and  it  wa« 
Dana  (Ky.)  305;  Collard   v.  Groom,  1  held  that  the  defendant  was  t>ound  to 

J.   J.   Marsh.   (Ky.)   488;    Waters   v.  quitclaim       *  '       "■ ' 

Travis,    9    Johns.   (N.   Y.)   450;  Van  title.     Bn 
Eps  V.  Schenectady,  n  Johns.  (N.  Y.)  57  N.  W.  Rep.  454. 
436;    7  Am.    Dec.   330;    Stoddart   v.        AdmUdbllltr  of  Parol  Krldano*  ta  Ex- 
Smith,  5  Binn.  (Pa.)  355.  plain  Contract.— A  verbal  promise  at 

A    landowner  made  a  written  con-  the  making  of  a   written   contract,  if 

tract  to  sell  a  certain  piece  of  land,  and  made  to  obtain  Its  execution,  may   be 

at  the  same   lime  delivered   a  deed  of  given  in  evidence.     Graver  v.  Scott,  So 

the  same.     In   a  second  paragraph  of  Pa.  St  88.     But  where  a  sale  of   land 

the   same   writing,   he   agreed   to   sell  is  verbally  made,  and  a  bond  for  title 
102 
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A  question  frequently  arises  as  to  whether  a  sale  is  by  the  acre 
or  is  of  a  tract  of  land,  the  acreage  being  merely  for  description 
and  not  determining  the  amount  of  the  price.  The  question  is 
largely  one  of  intention.' 

If  nothing  is  said  as  to  the  payment  of  the  price  the  presump- 
tion is  that  the  sale  is  for  cash.*  The  effect  of  special  ^ree- 
ments  as  to  the  time  of  payment  are  considered  in  the  notes,*  as  is 

given  three  weeks  later,  it  will  not  be  See  ftlso  About,  vol.   i,  p.  33 ;   Mokb 

presumed   that   the   verbal  agreement  or  Less,  vol.  i^,  p.  717. 

contuocd   more  stringent  obUgatioRs  1.  Angel  v.  Simpson,  8j  Al*.  53. 

ttULO  are  found  in  the  written   Instru-  When  jnterctt-bearing    notes    are 

ment.     Twittj  v.  Lovelace,  97  N.  Car.  given  for  land,  the  interest  Is  no  part 

C4.     A  condition   cannot  be   annexed  of  the  price  of  the  land.     McCann  v. 

f  parol  to  a  vrrltten  contract,  •*  that  Bell,  79  Kv.  111. 

e  land  iball  correspond  with  the  rep-  When   a   conveyance  is  to  be  made 

reieotations  of  the  vendor.     Lowbem.  upon  payment  of  the  purchase -mo  nejr, 

Coiuiit,  36  Wis.  176.  the  respective  acta  are  dependent,  and 

It  it  not  admissible  to  show  that  the  neither    party  can   maintain    suit   for 

vendor   agreed   to   pay  certain  *Meu-  breach  of  contract    without   perfonn* 

naenta  which  would  otherwise  fall  upon  ance,  or  an  offer  to  perform,  upon  his 

the  vendee.    Jones  v.   Schulmeyer,  39  part.  A  mere  allegation  in  the  bill  of  an 

Lnd.  119.  offerandreadlnesstomakeadeed,  Isnot 

It   is  admUslble  to  show  that  time  sufficient.     Klmbrough    v.   Curtis,   50 

waa  not  of  the  essence  of  the  contract.  Miss.  117;    Kljce  v.  Broyle«,  37  MIm. 

which  contained  a  recital:  ><  balance  of  514;  Robinson  n.  Harbour.  41  Mlss.Soo; 

purchase- money   to  be   paid  within  97  Am.  Dec.  501;  3  Am.  Rep. 671. 

thirty  days  from  date,  said  S.  [vendor]  9.  Acontract  for  the  sale  of  land  pro- 

fiving  said  T.  [purchaser]  proper  title."  vided  [hat,  if  a  recovery  In  certain  suits 

carlett  v.  Stein,4oMct.  512.     And  see  affecting  the  title  should  be  had  against 

Pauoi.  Evidence,  vol.  17,  p.  419.  the  vendor,  the  part   of  the   land  af- 

The  Contract  to  be  Oonatnad  tM   a  fected  by  them  should  not  be  paid  for, 

"Wtiaia. — In   a    title    bond,  the   vendor  and  that  the  last  Installments  ol   the 

agreed  to   convey   B  certain   strip  dc-  price  might  be  withheld  until  the  de- 

ccribed  by  metes  and  bounds,  and  far-  termination  of  the  suits.     It  was  also 

ther  on  in  the  same  contract  the  whole  provided   that   Interest    on    payments 

tract,  including  the  strip.     It  was  held  ehould   be   computed    from   a   certain 

that  this  was  an  evident  mistake,  as  the  date.     It  was  held  that  the  installment 

plaintiff' would  never  have  Epecilically  withheld  bore  interest  from  that  date, 

deacribed  the  strip,  had  he  intended  to  although  the  suits  were  not  decided  in 

convey   the   whole   tract.     Eggsp Idler  the    vendor's    favor    until    afterward. 

■o.  Nockles,  ^8  Iowa 649.  Balnes  v.  Clarke,  III  U.  S.  7S9. 

1.  In  a  sale  of  lands  described  in  the  If  a  payment  is  to  be  made  upon  a  day 

deed  as  containing  five  hundred  and  specified,  "If  required  or  demanded," 

three  acres,  the  presumption  Is  that  the  a  reasonable  time  after  demand  must 

cpecified  number  of  acres  was  Intended,  be  allowed.     Dunbar  t>.  Stickler,  45 

and  If  there  Is  a  considerable  deficiency  Iowa  384. 

— here  thirty. four  acres — the  purchaser  A  contract  for  the  sale  of  land  pro- 

ia  entitled  to   an   abatement  of  price,  vlded   that  the  purchaser   should  pav 

Watson  V.  Hoy,  28  Gratt.  <Va.)  69S.  "the  following  sums  of  principal  and 

A  tale  of  a  tract  of  land,  described  by  interest  at  the  several  times  named  be- 

'  IS  and  bounds  as  containing  a  cer-  low:  Due   August   i,   1SS5,   440;   due 

B  or  less,"  September  I,  1BS5,  $40;  due  October 
I,  1885,  I40.  And  forty  dollars  on  the 
first  day  of  each  month  thereafter,  until 
this  contract  is  fulfilled,  said  payments 

Depue    V.  Se^nt,    31    W,   Va.   326;  to  bear  7  per  cent,  interest  per  annum, 

Anderson  v.   Snyder,  n   W.  Va.  631 ;  payable  with  each  payment."     It  was 

Crislip  V.  Cain,   19  W.  Va.  438.     But  held  to  be  a  contract  for  the  payment 

see  Benson  v.  Humphreys,  75  Va-  196,  of  forty  dollars,  and  interest  thereon 
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also  the  effect  of  stipulations  affecting  consideration  generally.' 
In  sales  of  land,  time  is  generally  not  of  the  essence  of  the 
contract,*  but  a  contrary  rule  prevails  in  case  of  options.* 

each   month.     Delanej   v.   Linder,  ii  the  abandonment  of  such  rxtension  be- 

Neb.  374.  fore  completion,  is  rendered  liable  on  It 

Where  land  i*  sold  upon  the  agree-  for  a  portion  of  the  subscription,  he  js 

ment  that  the  price  shatl  be  one  half  oi  liable  for  the  balance  to  the  g;rantor. 

that  which  Ihe  purchaser  shall  realize  Miller  i..  Barlcr  (Tex,  Civ.  App.  1894), 

on  it,  and   the   purchaser  sells    it,  to-  1%  S.  W.  Rep.  \\a%.     But  a  purchaser, 

gether  with  land  bought   from   other  under  a  contract  containing  a  condi- 

partiei  on  similar  terms,  for  a   gross  tion  that  he  should  pay  one  half  the 

sum,  the  amount  due  on  the  contract  to  coat  of  a   survey,  does  not  forfeit    his 

his  grantor  in  determined  bj  apportion-  rights  under  the  contract  bj  a  refusal 

ing  the  whole  amount  received,  between  to  paj,  as  costs,  a  sum  greater  than  hali. 

the  two  tracts  at  their  respectirevalues.  Davis   v.   Terrj  (N.  Car.  1894),    iS  S. 

Kickland  v.  Menasha  Wooden   Ware  E.  Rep.  947. 

Co.,  63  Wis.  34;  («  Am.  Rep.  S31.  Wbereawidow sold landfor  11,817.50, 

Where  a  bond  is  given  for  the  per-  In  notes,  it  being  agreed,  as  she  owned 

formance,  bj  a  vendor,  of  a  contempo-  onlj  a  dower  Interest  therein,   that   it 

raneous  contract  of  sale,  which  is  re-  should  be  sold  by  a  decree   of  court, 

ferred  to  in,  and  so  made  a  part  of,  the  and  the  sale  wai  made,  and  the  vendee 

recilalEof  the  bond,  stipulations  in  such  bid  it  in  for  111,460,  it  was  held    that 

contract  as  to  the  times  of  making  paj-  the  widow  could  recover  on  the  notes, 

ments  and  of  delivery  of  the  convey-  less  a  credit  of  t'H'io.   Smith  v.  Meek, 

ance  will  control  repugnant  provisions  Sc;  Ky.  46.     And  see,  generally,  Sylla- 

in  the  condition  of  the  bond.    Cough-  canga  Land  Co.  c  Hendrli  (Ala.  1894), 

ran  v.  Bigelow,  9  Utah  160.  15  So.  Rep,  594;  Miller  n.  Eheinaweig 

1.  Where  the  vendors  agreed  to  re-  (Supreme  Ct.),  19  N.  Y.  Supp.  466. 

fund  the  purchase -money,  "If  It  should  S,     See   Specific     PERFottMANCK, 

be   adjudged   that   they  had   no  legal  vol.  32,  p.  1043. 

right  to  sell,  and  if  said  defendant,  by  In  Coughran  v.  Bigelow,  9  Utah  36a, 

reason  thereof,  be  l«a11y  compelled  to  It  was  held  that,  where  it  appears  from 

give  up  possession  of  said  premises,"  it  the  contract  that  the  parties   have,  in 

was  held   that   the  defendant  had   no  fact,  agreed  that  by  failure   to   make 

greater  right  under  this  contract  than  certain  deferred  payments  at  the  speci- 

one  who  takes  under  a  deed  with  a  COT-  fied   times  the   vendee  shall   lose   the 

enant  of  general  warranty.     No  cause  benefit  of  his  purchase,  the  courts  will 

of  action  arises  unless  there  has  been  not  grant  him  relief, 

either  an  actual  or  constructive  ouster.  Where  time   is  made  the  essence  of 

Failing  ti.  Osborne,  3  Oregon  49S.  the  contract,  but  the  parties  for  several 

An  agreement  made  by  the  vendor,  years  do  not  treat  it  as   such,   and  Ihe 

upon  a  Bufficient  consideration,  that  he  vendor  seems  to  treat   the  transaction 

will  look  only  to  the  property  for   his  as  an   Investment  on  which  she   Is  sat- 

price,  applies  both  toobligations  not  yet  isiled  to  receive  the  interest,   she  csn- 

tnatured,  and  to  those  upon  which  suit  not  claim  a  forfeiture,  as  provided   by 

hae   been   brought.     Montgomery  r.  the  contract,  for  failure  of  the  vendee 

GIbbs.  40  Iowa  651.  to  make  pavmentt   at  the  time  stlpu- 

A     landowner  proposed    to    sell    a  lated.   Robinson  v.  Trufant,  97  Mich, 

tract  of  land  for  a  certain   sum  to  be  410. 

deposited   In    the    bank.     The  one  to  S.  If  the  option  is  to  be  exercised  any 

whom   the   offer  was  addressed,   tele-  time   within  sixty  days,  the  purchaser 

graphed  that  he  accepted  the  offer,  but  has   the  whole  of  the  sixtieth  day  in 

said  nothing  as  to   price  and  did  not  which  to  make  his  election.    Webb  i'. 

deposit   the  monev  ;  it  was  held  there  Fairmaner,  3    M.  &  W.  47J ;  Serrill  r. 

was  no  contract.     Sands   Lumber  Co.  Burk,  8  Phila.  (Pa.l  515. 

T.  Crosby,  74  Mich.  313.  The  rule  of  the  common  law.  as  tn 

Where  the   purchaser  agreed  to  as-  the  computation  of  time,  is  to  include 

aume  the  payment  of  a  (4,000 subscrip-  the  first  day,   and   exclude  the   last. 

'  V  the  grantor  in  aid  of  the  Thomas    v.   Afflick.    16    Pa.    St.    14; 

railroad,  but,  because  of  Barber  v.  Chandler,  17   Pa.  St.  48  ;  55 


lade  by  t1 
ion  of  a  i 


)v  Google 


m  UM  of  VENDOR  AND  PURCHASER.  te 

Under  a  contract  of  sale  the  property  specifically  described 
passes,  and,  by  implication,  those  privileges  which  are  in  the  power 
of  the  owner  to  grant,  and  which  are  necessary  to  its  complete 
enjoyment.' 

Tin.  Thb  Ettbct  or  thb  Coitsaot— 1.  Upon  the  Title.— An  ex- 
ecutory contract  of  sale  is  regarded  differently  at  law  and  in 
equity.  At  law,  it  is  a  mere  agreement  which  does  not  affect  the 
title,  and  the  breach  of  which  gives  but  the  right  to  sue  for  dam- 
ages;* while  at  equity,  it  vests  an  equitable  title  in  the  vendee,  and 

Am.  D«c.  533;  Cromeli«n  v.  Brink,  19  It  cannot  conttruct  its  road   to  ai  to 

Pa.  St.  533  ;  Mark  v.  Russell,  40  Pa.  St.  leave  a  tract  containing  nine  tenths  o( 

373  ;   L>j>le  V.  WiUiams.  15   S.   &   R.  an  acre  on  one  side  of  the  right  of  way, 

<Pa.)  135.  See  sufra,  thli  title.  Subject-  and  six  and  one  tenth  acres  on  the  other. 

Malltr—Ottions.  Chldester  v.  SpHngfield,  etc.,   R.  Co., 

1.  nvpertr  flpwUoally  D«KrlMd_  59JI1.S7. 
TarMS  OutsViMd. —  An  agreement  to  The  purchaser  ii  entitled  to  a  deed 
convey  a  tract  to  be  surveyed  so  as  to  describing  the  land  in  the  words  of  the 
include  the  dwelling  house  of  the  ven-  agreement  without  any  limitation  other 
dee,  and  "also  the  fields  and  fenced  than  those  therein  agreed  upon.  Wat- 
lands  in  front  of  and  about  said  house."  crsv.  Bew  (N.J.  1894),  19  Atl.  Rep.  590. 
does  not  include  ■  "  corral  "  on  the  A  contract  for  the  sale  of  tannery- 
land.  Hearst  v.  Pujol,  44  Cal.  130.  A  property,  stipulating  that  "all  bark  Is  to 
sale  of  a  store  "and  preniisea"  in-  be  sold  to  the  purchaser  at  the  cost 
eludes  the  water  and  gas  pipes,  water-  price  thereof."  does  not  embrace 
closets,  basins,  etc.,  and  if  these  have  bark  on  trees  on  other  lands  of  the 
been  removed  by  the  vendor's  tenant,  vendor  to  which  no  reference  what- 
under  a  right  that  was  known  neither  ever  is  made  in  the  contract,  but  the 
to  tbe  vendor  nor  rendee,  to  the  se-  contract  relates  only  to  pweled  bark  on 
rious  depreciation  of  the  value  of  the  the    premises    contracted   to   be  sold. 

Eropcrly,  the  vendee  is  released  from  Baugh  v.  White  (Pa.  1894J,  39  Atl. 
is  contract.  Smyth  v.  Sturges,  13  Rep.  367. 
Abb.  N.  Cas.  (N.  Y.  Supreme  Ct.]  75.  Provertjr  PMSlaK  by  ImpUoaUon.— 
If  the  phrase,  a  mill  "with  all  the  Where  the  owner  of  two  estates,  so 
additions  thereto,"  is  used,  personal  uses  them  that  a  burden  rests  upon  one 
property,  such  as  oxen,  carts,  etc.,  used  for  the  benefit  of  the  other,  and  sells 
in  connection  with  the  mill,  is  not  in-  the  laller  estate,  there  is  an  Implied 
eluded.  Hill  v.  Townsend,  69  Ala.  a86.  ^^ement  that  the  advantages  and 
A  sale  of  all  the  coal  under  a  certain  burdens  shall  continue  after  the  sale, 
tract,  with  (he  privilege,  for  forty  years,  Ingals  i>.  Plamondon,  75  111.  ti8.  But 
to  use  the  railroad  and  other  improve-  no  interest  in  a  street,  other  than  what 
mentH  of  the  vendor,  for  the  removal  he  has  in  common  with  the  public, 
thereof,  confers  no  right  to  use  the  Im-  passes  to  the  purchaser  of  a  lot  abul- 
provements,  etc.,  in  taking  coal  from  ting  thereon,  if  the  fee  is  in  the  mu- 
an  adjoining  tract.  McCloskey  v.  nicipality.  If  the  street  is  abandon- 
Miller,  73  Pa.  St.  151.  ed,  the  lee  reverts  to  the  original  pro- 
*     bond   to  a  railroad,  company  to  prietor.     St.  John    v.    QuUzow,   71 


convey  to  it  the  right  of  way  through  a  III.  334. 

certain  tract  of  land,  **  and  also  seven  S.  In  the  ordinary  case  of  an  exec- 
acres  of  land  in  said  section,  tract,  and  utory  contract  for  the  sale  of  real  es- 
orcliard,  adjoining  to  said  right  of  tale,  the  effect  is  such  that  at  law  it 
way  on  either  side  thereof,"iBnotBO  un-  confers  upon  the  vendee  a  mere  right 
certain  in  iu  terms  as  to  be  a  nullity,  of  action.  The  estate  remains  the  es. 
It  requires  a  conveyance  of  the  right  of  tate  of  the  vendor,  and  the  money  re- 
way  wherever  the  company  may  choose  mains  that  of  the  vendee.  Lombard  -o. 
to  establish  its  track,  and  a  strip  of  land  Chicago  Sinat  Congregation,  64  III. 
of  uniform  width  along  the  railway,  481.  And  see  Maxwell  Land-Grant 
throt^h  the  entire  tract  deBcril>ed  m  Co.  f.  Dawson,  151  U.  S.  586.  Itcon- 
the  bond,  and  having  three  and  one  half  fers,  however,  color  of  title  upon  the 
acres  on  each  side  of  the  right  of  way.  vendee.  Farley  v.  Smith,  39  Ala.  38. 
1% 
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makes  of  him  a  trustee  of  the  purchase-money  which  he  holds,* 
upon  the  theory  that  equity  looks  upon  that  as  done  which  ought 
to  be  done.*    This  is  the  case,  however,  only  with  binding  agree- 

1.  Baum  V.  GHgsb;,  ii  Cal.  175 ;  81  effect  Is  Reed  v.  LuVenE,  44  Pa.  St  3oo; 

Am.  Dec.  153 ;  Bodle^  v,  Ferguson,  30  84  Am.  Dec.  42c. 

Cal.  511;  Lombard  v.  Chicago  Sinai  The  legal  title  remaini,  however,  in 
Congregntion,  64  111.  481 ;  Linicott  v.  the  vendor.  Snodgrass  v.  Parka,  7^ 
Buck.  33  Me.  530;  Gary  r..  Whitney,  48  Cal.  55;  Martin  i:  Wright,  11  Ga.  504; 
Me.  J16.  The  court,  by  Maiwell,  C.  Secrest  v.  Jone«,  3i  Tex.  ili ;  Lewis  p. 
J.,  in  Uorsey  v.  Hall,  7  Neb.  464,  Cole,  60  Tex.  341.  It  is  not  changed 
said :  "It  is  a  well -established  prin-  by  paj-ment  or  tender  of  the  purchaae 
ciple  of  equity  that,  where  a  contract  price  by  the  vendee.  Either  a  convey- 
ia  made  for  the  Bale  of  real  estate,  ance  or  a  eult  is  necessary  for  that  pur- 
It  considers  the  vendor  aa  a  trustee  of  po.se.  Schearff  v.  Dodge.  33  Ark.  340. 
the  purchaser  for  the  estate  sold,  and  a.  In  Craig  v.  Leslie.  3  Wheat  (U. 
the  purchaser  as  a  trustee  of  the  por-  S.)  578,  the  court,  by  Washington,  I., 
chaM-money   for  the  vendor."  said:  "The  principle  upon  which  the 

A  contract  for  the  sale  of  real  estate,  whole  of  this  doctrine   is  founded   is, 

-works  an  equitable   conversion  of  the  that  a  court  of  equity,  regarding  the 

land    into   personalty    from  the   time  substance,  and  not  the  mere  forms  and 

when  it  was  made,  and  the  purchase-  circumstances  of  agreements  and  other 

money,  thereupon,  becomes  a  part  of  instruments,  considers  things  directed, 

the  personal  estate  of  the  vendor,  and,  or  agreed  to  be  done,  as  having  been 

in  equity,  on  the  execution   of  the  con-  actually  performed,  where  nothing  has 

tract,  the  vendor  becomes  trustee  of  the  intervened  which  ought  to  prevent  a 

property  for  the  purchaser,  and  upon  performance.   This  qualification  of  the 

his  death  intestate,  his  heir-at-law  be-  more   concise  and    general   rule,   that 

comes  trustee  in   his  place.    Miller  v.  equity  considers  that  to  be  done  which 

Miller,  15  N.  J.  Eq.  354.     But  he  is  not  Is  agreed  to  be  done,  will  comprehend 

a   mere    naked  trustee.      Swepson  v.  the  cases  which  come  under  this  head 

Rouse,  6j  N.  Car.  341  6  Am.  Rep.  735.  of   equity."     Where   it   was   verbally 

In  Derr  v.  Dellinger,  7^  N.  Car.  302,  agreed,  between  the  father  and  a  son, 

the  court,  by  Pearson,  C.  ].,  said;  "The  that  the  son  should  convey  to  the  father 

legal  effect  of  a  contract  of  nale,  and  a  a  lot  of  land,  and  that,  in  consideration 

bond  for  title  in  pursuance   thereof,  ia  therefor,  the  father   should   devise   to 

to  create   an   equitable   estate   in   the  the  son  two  other  lots  of  land,  and  the 

vendee,  leaving   the  legal  estate  in  the  son  conveyed  his  lot  to  the  father,  and 

vendor  in  trust  to  secure  the  payment  the  father  devised  his  two  lots  to  the 

of   the   purchase -money,   and  then  in  son,  but  the  will,  by  which  he  did  this. 


onvey   to   th< 


See     had  but  two  witnesses  to  it  and  > 


also  Kerr  v.   Day,   14  Pa.  St  113;  53     therefore,  void,   It  was    held   (hat  the 
Am.  Dec.  516.  son  was  entitled  to  have  a  specific  per- 


In  Siter's  Appeal,  >6  Pa.  St.  iSo,  the  formance  of  the  contract  from  the  rep- 
court,  by  Woodward,  J.,  adopting  the  resentatives  of  his  father.  Maddox  v. 
auditor's  report,  ssid  ;  "  It  seems  to  be  Rowc,  33  Ga.  431 ;  68  Am.  Dec.  535. 
wellaeltledthat,  when  articlesof  agree-  In  King  i'.  Ruckman,  21  N,  J.  Eq. 
ment  are  entered  into  for  the  sale  and  604,  the  court,  by  Dalrimple,  J,,  said  : 
purchase  of  land,  the  purchaser  is  con-  "A  contract  for  the  aale  of  land  is  re- 
sidered  the  owner  in  equity  of  the  garded  in  equity,  for  most  purposes,  as 
land,  eubjectto  thepaymentdf  thepur-  if  it  bad  been  specifically  executed. 
chase-money,  he  is  regarded  as  trustee  The  purchaser  becomes  the  equiiable 
of  the  purchase-money  for  the  vendor,  owner  of  the  land,  and  the  seller  of  the 
and  the  vendor  ia  treated   as  a  trustee  purchase-money." 

for  thepurchaser  of  the  legaltitle,  hav-  Where  the  purchaser  goes  into  pos- 
ing no  interest  in  the  land  beyond  the  session  with  the  consent  of  (he  ven- 
amount  of  the  purchase-money  due.  dor,  and  pays  the  purchase-money,  but 
It  does  not  seem  to  be  necessary,  to  receives  no  deed  of  conveyance,  he  is 
produce  this  eHect,  that  any  part  of  the  entitled  (o  specific  performance,  and  for 
pure  base- money  should  tie  paid,  it  re-  all  practical  purposes  Is  owner  of  the 
■ultB  from  the  contract"     To  the  same  land,  although  a  part  of  the  purchase- 
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ments  to  conv«y,  which  do  not  make  other  provisions  as  to  the 
time  when  the  title  shall  pass.* 

The  property  is,  from  the  time  of  the  delivery  of  the  executed 
contract,  at  the  risk  of  the  vendee,*  who  holds  the  full  equita> 
ble  title,*  the  vendor's  legal  title  merely  remaining  in  him  for 

money  w»i  pijd  after  the  death  of  the  to  all  advantages  that  ■caa.y  thereafter 

Eurchaser.     Roberts   v.   Smith,   >i    S.  arise,  and  reEponelble   for  all  loia  that 

ar.  455,  See  generally  Specific  Phr-  id a]>  befall  it.  Reed   n.  Luke ns,  44  Pa. 

FORHAXcE,  vol.  33,  p.  935.  St.  loo;   16  Am.   Dec.  ^i^,  unleM  the 

1.  Jackson  v.  Moncrief,  5  Wend.  (N.  agreement  proridn  that  poasesiion  of 

Y.)i6;   MilLwd  ».  McMullin,  s    Hun  the prcmfMs  shall  be dellTered  with  Icn- 

(N.  Y.)  573;  Carnes  v.  Appcrion,  3  provementa  in  the  tame  condition  a«  at 

Sneed  (Tenn.)  564.  the  time  of  the  **le.    Goddard  v.  Be- 

In  a  contract  with  reference  to  the  bout,  40  Ind.  iii;. 

aale  of  land,  the  parties  may  stipulate  The  tame  exception  holds  true  where 

that  the  title  shall  pass  at  the  Ume,  or  the  loss  was  occasioned  bj  the  culpable 

that  It  shall  be  withheld  until  a  future  negligence   of  the  vendor,     Marks  v. 

dmj,  or  the  performance  of  a  further  Tlchenor,  S5  Kj,  536.     But  see,  eomtra, 

condition;  and  if,  upon  survey  of  the  en-  Wells  v.  Calnen,  107  Maas.  514. 

tire  Instrument,  the  latter  Intention  ap-  If  the  vendor  cannot  make  title,  the 

pear,   it   must   have   effect.      Topp   v.  premises  remain  at  his  risk.     Christian 

White,  13  Heisk.  (Tenn.)  174.  v.  Cabell,  m  Gratt.  (V«.)  8a. 

If  the  contract  provides  that  a  con-  After  the  contract  for  the  sale  of  an 

Teja nee  shall  be  made  when  the  pur-  Interest  In  land,  to  commence  i'B/i(/)iro, 

chaser  pcrformB   certain  acts,  the  equl-  but  before  the  purchaser  had  right  of 

table  title  does  not  vest  in  him  until  he  entry,  or  was  entitled  to  the  possession 

complies  with  this  requirement.     Chap-  and  use  of  the  property,  a  con«lderabIe 

pell  V.  McKnight,  loS  111.  ^7;.  part  of  the  land  was  washed  away  by 

The   owner   of  a   farm   allowed  his  an  ocean  storm.     It  was  held  that  the 

daughter  and   son-in-law   to  go    into  loss  must  fall  on  the  vendor  who  was 

possession,  under  a  contract,  by  which  still  the  owner.     Huguenin  i>.  Court- 

they  were   to   cultivate   it  during  his  enar,  11  S.  Car.  403. 

lifetime,  support  hlro  and  his  wife  from  Where  a  contract  of  sale  was  made 

the  proceeds  thereof,  and  apply  any-  and  the  deed  delivered  In  October,  and 

thing  left  to  the  improvement  of  the  the  vendor  agreed  to  paint  the  house 

place.     In  consideration  of  this,  he  was  and  put  a  new  roof  on   It,  and  deliver 

to  give  the  daughter  an  undivided  one-  possession  by  the  following  January,  It 

ball  interest  in  the  farm.     It  was  held  was  held  that  there  was  an  agreement 

that  the  daughter  and  son-in-law  did  to  repair  only,  and  not  one  on  the  part 

not   become   the  equitable  owner*   of  of  the  vendor  to  assume  the  risk  o(  fire, 

one  half  of  the  farm,  upon  the  making  The  house  having  been  destroyed  be- 

of  the  contract,  but  were  entitled  to  re-  tween  the  two   dates  above,   the   loss 

celve  that  interest  only  when  they  had  fell  on  the  vendee.  Marks  11.  Tichenor, 

performed  their  undertakings  under  it.  S^   Ky.   536.     As   to   loss   by  fire,  see 

Flower  ».  Cruikshank,  77  Iowa  tio.  Wicks  r.  Bowman,  5  Daly  (N.  Y.)  235. 

t.  Brewer  v,  Herbert,  jo   Md.  301  ;  3.  The  vendee  may   dispose  o(   the 

g6  Am.  Dec.  5S3.  property  or  incumber  it.  subject  to  the 

After  an  executory  contract  for  the  vendor's  rights  in  it  to  secure  the  pur- 
conveyance  of  rent  estate  has  been  en-  chase-money,  if  the  purchaser  li  in  pos- 
tered into,  the  property  is  at  the  risk  session  under  the  contract  to  convey. 
of  the  purchaser.  It  it  burns  up,  It  is  Smith  t..  Price,  42  III.  399:  Baldwin  v. 
bis  lost!  if  it  increases  In  value,  it  is  his  Pool,  74  III.  97 ;  Rlcker  v.  Moore,  77 
gain.    This  is  the  settled  equity  doc-  Me.  395. 

trine,  and  it  Is  based  upon  the  prmciple  A  vendee  may  sue  for  the  destruction 

that  in  equity  what  is  agreed  to  l)c  done  of   his  crops,   caused  bv  the  vendor's 

must  be  considered  as  done.     Snyder  overflowing  the  land,  if  he  has  right  of 

t'.  Murdock,  SI  Mo.  175.  possession.  Connallyr..Hall.84Ga.  198. 

After  a  contract  for  the  sale  of  real  LUU*  tm  VaadMi  Dtbti.— Neal  v. 

estate  duly  executed,  the  purchaser  is  Murphey,  60  Ga.  388.     Properly   held 

the  equitable   owner  thereof,  entitled  under  a  bond  for  a  deed  is  subject  to  the 

107 


)vGoo'^lc 


n.  s&ct  of  VENDOR  AND  PURCHASER.  Um  Cwtimi*. 

security  to  compel  the  payment  of  the  purchase  price.*  The  rela- 
tion between  the  parties  is  analogous  to  that  between  mortgagor 
and  mortgagee,  the  vendee  holding  an  equity  which  is  liable  to 
foreclosure  on  the  suit  of  the  vendor.' 

The  parties  hold  their  respective  interests  in  the  land  subject 
to  the  disabilities  to  be  hereafter  noted.' 

The  contract  is  not  discharged  by  bankruptcy  or  insolvency,* 

purcluMer'B  debu,  no  matter  when  ere-  to  and  control  a  contract  for  the  tale  of 

ated.     A  provision  in   the  writing  at-  lands,  where  the  vendor  makes  a  bond, 

tempting  to  secure  It  from  prior  debt*  conditioned  for  title,  when  payment  li 

contracted  before  a  certain  date,  ia  in-  complete." 

conEistentwilhthegrantlt«e1f,aQd  null  In  Halej  v.  Bennett,  j  Port.  (Ala.) 
and  void.  Carlin  v.  Carlin,  8  Buih  470,  the  court,  by  Goldthwaite,  J.,  said : 
(Ky.)  141.  "  The  particular  form  of  the  contract 
Bowar of  VendM'a  Widow. — Wherethe  cannot  bcconsideredaB  material.  It  ii, 
purchaser  of  land  has  been  in  poaaes-  to  all  intents  and  purpOEee,  in  the  na- 
tion under  a  title  bond, having  pidd  part  ture  of  a  mortgage,  and  all  the  equitable 
of  the  purchase-monej',  his  widow,  after  Incidents  of  one  must  attach  to  the  con- 
hii  death,  will  be  entitled  to  her  dower  trad."  See  also  Roper  v.  McCook,  7 
Inlheland.  Hart  c>.LogBn,49Mo.47.  Ala.  312. 


1.  Boone  v.  Chllee,  10  Pet.  (U.  S.)        In  Conner  v.  Banks,  18  Ala.  44;  » 

!Am.  Dec.  209,  the  court,  by  Darifan,  C. 
t  is   a  well   settled    rule   that   the    J.,  said :  "  If  the  vendor  has  executed 


vendor  of  real  estate,  who  has  not  exe-  a  bond  to   make  title,  when   the  pur- 

cuted  a  deed  to  the  purchaser,  holds  chase-money  is  paid,  the  contract  in  a 

the  legal  title  as  a  security  for  the  pay-  court  of  equity  will  be  considered  in 

ment  of  the  purchase-money.    Conner  the  nature  of  a  conveyance  to  the  pur- 

v.  Banks,  18  Ala.  44 ;  51  Am.  Dec.  309;  chaser,  and   a   reconveyance  l>ack  br 

Baldwin  v.   Pool,  74  111.  97;  Miller  i>,  way  of  mortgage."     See  alio  Fitzhugh 

Corey,  ij  Iowa  166 ;  Gary  v.  Whitney,  v.  Maxwell,  34  Mich,  138. 

46  Me.  516;  Fltzhugh  V.  Maxwell,  34  In  Tanner  v.  Hicks,  4  Smed.  &  M. 

Mich,  138;  Strickland  v.  Kirk,  51  Miss.  (Miss.)  300,  the  court,  by  Clayton,  T, 

795 ;  King  ii.  Ruckman,  31 N.  J.  Eq.  599.  said:  "Retention  of  the  title  by   the 

The  legal  effect  of  a  contract  of  sale  vendor   upon  a  sale   is,  in   effect,  the 

and  a  bond  for  title  in  pursuance  there-  same  thing  as  conveying  ,the  title  and 

of,  ia  lo  create  an  equitable  estate  in  taking  a  security  by  mortgage." 

the  vendee,  leaving  the  legal  estate  In  In  Strickland  v.  Kirk.  51  Miss.  798, 

the  vendor,  in  trust,  to  secure  the  pay-  the  court,  by  Sinnall,  J.,  aaid  :  "lite 

ment  of  the  purchase-money,  and  then  vendor  is  treated  b^  the  courts  as  mort- 

in  trust  to  convey  to  the  vendee.   Derr  gagee ;  his  retention  of  the  title  oper- 

V.  Dellinger,  75  N.  Car.  301 ;  Reed  v.  stei  as  an  equitable  mortgage,  which  ia 

Lu  ken  a,  44  Pa.   St.  300;  84  Am.  Dec.  of  equalimport  with  theordinarymort- 

415;  Church  V.  Smith,  39  Wis.  493.  gage." 

Although  the  vendor  is,  in  equity,  a  In  Church  v.  Smith,  39  Wis.  495,  the 

trustee  for  the  purchaser,  yet,  if  he  has  court,  by  Lyon,  J.,  said  :  "  The  relation 

not  received  the  whole  of  the  purchase-  between  the  parties  is  analogous  to  that 

money,  he  is  not  a  mere  naked  trustee,  of  equitable  mortgagor  and  mortgagee." 

and  on   his  becoming  a  bankrupt,  his  See  also  Edwards  v.  Thompson,  71  N. 

Interest  passes  to  the  assignee.     Swep-  Car.  177;  Button  v.  Schroyer,  5  Wis.59S. 

son  P.  Rouse,  65  N.  Car.  34;  6  Am.  S.  Seein/rcthis title,^i>A/j,i>W(ej, 

Rep.  735-  and  Liabilities  ef  Ike  Parlies. 

a.  See  "Contract  for  the  Sale  of  Land  4.  Orlebar  v.  Fletcher,    1    P.  Wms. 

and  Foreclosure  Thereof  "by  Hon.  Sam-  737;   Brooke  v.   Hewitt,    3   Ves.    IJS; 

uel  Maxwell,  39  Cent.  L.J.  471.  Whitworth  v.  Davis,  i  Ves.  &  B.  545. 

InChapman  T>.Chunn,5  Ala.399,  the  The  assignee  takes  the  estate  of  the 

court,  by  Clay,  ].,Baid:  "Alt  the  essen-  insolvent  or  bankrupt,  subject  lo  all  its 

tial   incidents   of  a  mortgage,  particu-  burdens,  and  the  equities  in   favor  of 

larly  in  regard  to  a  lien  upon  the  prem-  third  persons  attached   to  it.     Hlrdfn 

ises    for    the    pure  base- money,   attach  v.  Osborne,  94  III.  571. 


)v  Google 


Tha  XBtat  << 


VENDOR  AND  PURCHASER.         At 


nor  by  death  of  either  party,*  nor  by  a  conveyance  of  the  land  to- 
a  third  party  with  notice.* 

S.  On  Third  PartiM. — (See  also  BONA  FiDE,  vol.  2,p.444;  Lis 
Pendens,  vol.  13,  p.  8^ ;  Notice,  vol.  16,  p.  787;  Recording 
Acts,  vol.  20,  p.  527.) 

It  is  immaterial  that  the  vendee  has  a  full  knowledKe  of  that  fact,  takei  it 

railed  to  place  his  contract  on  record,  lubjectto  the  r^hts  and  equities  of  the 

Holbrook  v.  Dickenson,  56  111.  497.  claimant.     Glover  b.  FUhcr,  11  lit. 666. 

1.  Pablman  v.  King,  49  111.  166 ;  Bell  In    Walker  v.  Coi,  25  Ind.  371,  the 

V.  Hewitt,  34  Ind  180.  court,  by   Elliott,  J.,  said:  "It  is  well 

In    Muldrow   t!.  Muldrow,   3   Dana  settled  that  a  purcbater  of  real  estate 

(Kt.)   387,   the  court,  by  Nicholas,  J.,  cannot  hold  against  a  prior  equitable 

said:  "Nothing  can  be  better  settled  title,  if  he  has  notice  of  the  equity, 

than  that,  after  the  contract  for  the  sale  either  before  the  payment  of  the  pur- 


:ndor   is   t 


of   real    estate, 

deemed  a  trustee  of  the  estate  for  the 
purchaser,  and  the  vendee  is  a  trustee 
of  the  purchase -money  for  the  vendor, 
and  that  the  death  of  either,  even  before 
the  time  agreed  on  for  the  completion 
of  the  contract,  does  not  alter  his  rela- 
tive attitude."  See  also  Wrightw.TinB- 


r  the 


of  the 


Am.  F 


laacmonej  c 
deed." 

A   purchaser   who   takes   an   estate, 
after  notice  of  a  prior  equitable  right, 
though   for  a    valuable   consideration, 
makes  himself  a  mala  fide  purchaser, 
and  will  not  I>e  enabled,  by  getting  In 
the  legal  title,  to  defeat  such  prior  equi- 
table Interest.     Mitchell  V.    Peters,   18. 
Iowait9;  Baldwin v.Lone.siIowa 367. 
A  man  who  receives  a  deed  of  con- 
veyance for  land  and  pays  for  it,  after 
Ired.  Eq.  (N,     he  knows   that  the  vendor  had  previ- 
\,a.T,i  lai.  ously  contracted  for  the  sale  ol  it  to  a 

In  Billing's  Appeal,  106  Pa.  St.  558,  third  person,  and  is  in  equity  bound  to 
the  court,  by  Clark,  ).,  said  :  "  Where  convey  it  to  him,  will  be  decreed  to 
distinctly  personal  considerations  are  convey  to  such  third  person,  although 
at  the  faundatloD  of  the  contract,  the  he  knew  nothing  of  this  outstanding 
relation  of  the  parties  is  dissolved  by  equity  at  the  time  he  contracted  for  the 
the  death  of  him  whoae  personal  quali-  purchase  of  the  land.  Slmma  v.  Rich- 
tie*  constituted  the  particular  Induce-  ardson,  3  Litt.  (Ky.)  374;  Ligget  v. 
■  ■  the  contract.  The  caiiri  must  Wall,  1  A.  K.  Marsh.  (Ky.)  149;  Clough 
whoUypr '     -    "'-->-    -"   "--   ■*--.i-.   '--- 


ley,  30  Mo.  3; 


Rutherford  I 


be  such,  however, 
the  performance  of 
Green  v.  Rugely,  33  Tex.  539;  Fowler 
V.  Kelly,  3  W.  Va.  71.  See  also  Spe- 
cific   PbRFORMANCB,  vol.   23,  p.   I064. 

In  JCentuciy,  the  contract  is  binding 
even  if  the  obligee  Is  dead  at  the  time 
ol  ito  execution.  Xen/ticiyGeii.St^U., 
ch.  ia,&9.  And  ao  In  Vir/fi*ia,  Vir- 
ginia Code  (3d  ed.),  ch.99,  4  ii,  and 
Weil  Virginia,  Wat  Virginia  Code 
(tSS;).  4  i§S*- 

t.  He  who  takes  a  legal  title,  with 
notice  of  a  prior  equitable  title,  is 
trustee  for  him  who  holds  the  equita- 
ble title ;  hut  the  legal  title  obtained  by 
a  purchaser  under  the  former,  although 
with  notice  of  the  prior  equitable  title, 
will  not  be  disturbed,  If  the  purchaser 
was  encouraged  by  the  latter  to  par 
the  purchase- money.  Kurtz  v.  Bank 
of  Columbia,  2  Cranch  (C.  C.)  701 


Wall,  1  A.  K.  Marsh.  (Ky.)  im;  tjlougb 
■J.  Clough,  3  B.  Mon.  (Ky.)  64;  Lang- 
Ion  V.  Woolfolk,  3  B.  Mon.  (Ky.)  105; 
MuldrowK.  Muldrow,  2  DanatKy.} 387; 
Linacolt  v.  Buck,  33  Me.  530;  Cerr 
V.  DelUnger,  75  N.  Car. 300;  HoagUnd 
V.  Latourette,  3  N.  J.  Eq.  254;  Cham- 
pion V.  Brown,  6  Johns.  Ch.  (N.  Y.) 
403;  10  Am.  Dec.  343;  Ten  Eick  v.. 
Simpson,  I  Sandf.  Ch.  [N.  Y.)  244. 

A  third  person  who  purchases  with 
notice  of  the  outstanding  contract,  does. 
so  subject  to  all  equities  growing  out 
of  the  contract,  and  will  be  in  no  better 
condition  than  the  original  vendor. 
School  Dist.  No.  3  v.  MacLoon,  4 
Wis.  98. 

He  is  liable  to  the  same  equity,  and 
Is  bound  to  do  that  which  his  vendor 
should  have  done  under  the  contract 
with  such  other.  Cox  v.  Cox,  5  W. 
Va.  335. 

"  purchasing    land,  with    notice 
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While,  so  far  as  subsequent  grantees  with  notice  are  concerned, 
f  he  rights  of  the  vendee  of  land  remain  intact,'  the  case  is  other- 
wise if  there  is  present  no  clement  of  notice.  Under  such  cir- 
cumstances, the  equities  being  equal,  the  law  will  prevail,  and  the 
second  purchaser  take  a  full  title,  free  from  any  rights  on  the 
part  of  the  first  vendee.* 

The  general  principles  as  to  what  constitutes  such  notice,  have 
been  already  given  under  the  titles  referred  to  above,  and  little  is 
required  to  be  said  to  apply  them  to  the  subject  in  hand.' 


A  Eubstquent  purchaser  of  lands,  who 
hat  made  part  payment  without  notice, 
leaving  a  balance  unpaid,  and  who  then 
receives  notice  of  a  prior  equitv,  cannot, 
as  against  the  holder  of  the  prior  equitj', 
perfect  his  entire  claim  as  a  purchaacr 
without  notice,  by  afterwards  paving  tbe 
balance.  Wells  v.  Morrow,  38  Ala.  135; 
Warner  -v.  Whittaker,6  Mich,  im- 

FotMStlo&ai  Motlea^The  visible  a 


-wife,  takes  it  subject  to  ail  of  the  wife's 
equllie*  growing  out  of  such  contract. 
Phillips  V.  South  Park  Com'rs,  119  111. 
636. 

t.  A  contract  to  convey  land,  on  pay- 
ment of  the  price,  gives  the  vendee  at 
once  the  right  to  specific  performance, 
defeasible  only  by  his  failure  to  pay; 
and  a  grantee  oi  the  vendor's  executor, 
with  notice,  cannot  claim  such  land  as 

included  in  his  deed  merely  because,  unequivocal  possession  of  the  vendee  is 
when  hie  deed  was  executed,  the  con-  notice.  Moaa  v.  Atkinson,  44  Cal.  317; 
tract  had  not  been  fully  performed.  De  Wolf  v.  Pratt,  4]  111.  198 ;  Rogerav. 
Rapley  v.  Klugh  (S.  Car.   1S93),  iS  S.     Hussey,36  Iowa  664. 


E.  Rep.  680. 

3.  Allen  v.  Holding,  19  Ga.  485 ; 
Walker  v.  Cameron,  78  Iowa  315. 

An  agreement  under  private  signa- 
ture, not  recorded,  between  A  and  cer- 
tain other  persons,  that  lands  purchased 
by  him  In  his  own  name  are  to  be  con- 
'   '  I   them,  can  have   no  effect 


S,  Strickland  v.  Kirk,  31  Miss.  795; 
izard  V.  Kimmel,  a6  Neb.  ji. 

Actual,  open,  and  notorious  posses- 
sion of  land  is  constructive  notice  of 
the  possessor's  right.  Cunningham  v. 
Brown,  44  Wis.  7.. 

But  the  possession  of  a  wife,  to  whom 
nd  has  executed  a  deed. 


against  third   persons.      The  apparent    which  is  not  recorded,  Is  not  notice  of 
title  being  in  A,  the  property  is  bound     her  title,  where  she  merely 


~  judgments  recorded  against  him. 
RobertEon  v.  Wood,  5  La.  Ann.  197. 

A  purchaser  for  value,  who  has  no- 
tice of  a  previous  contract  to  convey, 
which  is  void  under  the  Statute  of 
Frauds,  acquires  good  title,  the  grantor 
having  elected  to  treat  his  former  con- 
tract as  void.  Mesemore  v.  Cunning- 
ham, 78  Mich.  633. 

A  purchaser  with  notice  of  outstand- 
ing equities  ia  not  afTected  thereby,  ifhis 
vendor  was  an  Innocent  purchaser. 
Gulf,  etc.,  R.  Co.  C.Gill,  5  Tex.  Civ. 
App.  406;  KlingerT>.  Lemler  (Ind.  1893), 
34  K.  E.  Rep.  698. 

In  order  to  be  a  ^fiii  fidt  purchaser,     payment  of 
a  second  grantee  must  have  paid  value,     constructive 

Notice,  vol.   16,   p,   8J4;    as   by 

transfer  of  other  land.  Bowen  r.  Prout, 
$i  111.354.  ^'  must,  however,  be  in 
money  or  its  equivalent.  The  giving  of 
a  bond  or  note,  secured  by  mortgage,  is 
not  sullicienl,  Haughwout  !■.  Murphy, 
,,  M    1   if„    ,,0.  ^,,.-1.   ,  paymp"'  '" 


the  land  with  him  as  they  did 
before  the  deed  was  made.  Motley  v, 
Jones.  98  Ala.  443. 

ConitmetiTa  Hotlee. — Where,  by  the 
statute,  a  contract  to  convey  can  be 
recorded  like  a  deed,  the  occupancy  of 
land  by  one  under  such  a  contract  in- 
stead of  under  a  conveyance,  affords 
notice  in  like  manner.  Weisberger  v. 
Wisner,  55  Mich.  346. 

The  mere  record  is  constructive  no- 
tice, if,  by  the  local  law,  the  instrument 
is  recordable.  De  Wolf  v.  Pratt,  4I 
111.  198.  The  registration  of  a  bond, 
conditioned  to  make  title  to  land  on 
consideration,  is 
J  a  purchaser  of 
the  the  land  under  execution  of  the  rights 
and  equities  of  the  obligee.  Schuster 
V.  La  Londc,  57  Tei.  38. 

Where  a  bank  acquires  title  to  land 
by  deed  from  its  president,  who  held 
the  land  under  a  deed  reciting  full  pay- 
ment of  the  price,  and  it  ha*  no  actual 
knowledge  thai  the  price  was  not  in 
fact  paid,  it  is  an  innocent  purchaser 


no 
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As  between  the  parties,  however,  the  rights  are  vested,  and  are 
affected  only  by  the  action  of  some  innocent  third  party  having 
a  real  interest.^ 

IX.  SioHTi,  Dvint,  ivD  Luinjim  of  the  Fabths— 1.  In  Ktk- 
ing  the  Contract— a.  Concealments  and  Misrefresenta< 
TiONS.— (See  also  Deceit,  vol.  5,  p.  318  ;  Fraud,  vol.  8,  p.  635  ; 
Mistake,  vol.  is,p.625;Rescission,voI.  21,  p.  24;  Undue  In- 
fluence, vol.  27,  p.  452.) 

Whatever  may  be  the  moral  obligations  of  the  parties  to  a  con- 
tract for  the  sale  of  land,  the  vendor  is  under  no  legal  duty  to 
point  out  defects,  and  the  vendee  linder  none  to  disclose  circum- 
stances unknown  to  the  vendor,  which  would  tend  to  increase  the 
value,* 

-trithoot   notice,  tnd   is  not  chargeable         In  Laldlaw  v.   Organ,  a  Wheat  (U. 

with  constructive  notice  because  of  the  S.)  178,  the  court,  b;  Marshall,  C.  I., 

knowledge  of  Its  president.     First  Nat.  said:  "The   question   In  this   ewe  is. 

Bank  i>.  Tompkins,  57  Fed.  Rep.  10.  whether  the   intelligence  of  extrinsic 

inaplaloiui    Olrensutanoe*.  —  Notice  circumstances  which   might  iDfluence 

ma^   be  inferred  from   suspicious  clr-  the  price  of  the  commodity,  and  which 

cumstancei,  as  the  ri;fu«al  of  B  vendor  was  exclusively'  within  the  knowledge 

to  give  H  general  warranty'  deed,  with-  o[  the  vendee,   ought  to   have   been 

out  anv  explanation,  Lowry  t>.  Brown,  communicated  bv  him  to  the  vendor? 

iCold'w.  (Tenn.)  456,  or  the  fact  that  The  court  is  of  the  opinion  that  he  was 

the  consideration  paid  was  verjr  Inade-  not  bound  to  communicate  it.    It  would 

qnate,  as  five  dollars  for   land  worth  be  dlflicult   to  circumscribe  thi 


■»,S0  Ark.  333,     trary    doctrine    within    proper  limits, 

I      130,00  -L-__       .L  _,      ,  ,. 


But  where  land  worth   (30,000  wai  where   the  means  of   intelligence  a 

•old  for  $i8,Doo,  It  waa  held  that  the  equally  accessible  to  both  parties.    But 

consideration  was  not  to  Inadequate  as  at  the  same  time  each  party  must  take 

to  be   equivalent   to   notice  of   fraud,  care  not  to  say  or  do  anything  tending 

Fiah  V.  Benson,  71  Gal.  428.  to  impose  upon  the  other."     The  same 

miltUly  AbattUnliis  tnUL  luqnlry. —  rule  is  laid  down  !n  the  following  cases : 

If  a  vendeedeslgnedly  and  fraudulently  Warnerr.  DanicU,  i  Woodb.  A  M.  (U. 

abMaine  from  making  Inquiries,  he  will  S.)  90;  Ward  v.  Packard,  18   Cal.wa; 

not  be  regarded   as  a  hona   fide   pur-  Oldham   v.  Bently,  6  B.   Mon.  (Ky.) 

chaMr.     Wilsoni'.  Miller,  16 Iowa  tti.  418;  Williams  v.  Spurr,  34  Mich.  335; 

Louisiana. — Jona  jfrfe  purchaser  de-  Burt  v.  Mason,  97  Mich.  117;  Smith  v. 

fined    in    Leuisiana   Rev.   Civ.   Code  Countryman,  30  N.  Y.  655;  Hanson  o. 

(Saunders,  18SS),  art.  503.  Edgerly,  39  N.  H.  343;  Bench  v.  Shel- 

natntory    Frovlalona — BaoordtiiB  don,   14  Barb.  (N.  V.)  73;    Farrar   v. 

JLsraemenu  U  Sell,  and  Title Bcmda.— It  Alston,  1  Dev.  (N.  Car.)  73;   Alston  v. 

Is  eeneially  provided  that  agreements  Outerbridge,   I    Dev.    Eq.    (N.   Car.) 

■nJ  title  bonds  may  be  recorded,  and  18 ;  Mitchell  v.  Zimmerman,  4  Tei.  75 ; 

that  such  record  furnishes  constructive  51  Am.  Dec.  717. 

notice  binding  upon  those  acquiring  But  thereisadistlnctloD  between^*/* 

Interests  subsequently.     See  Conntcti-  fressio  -veri  and  suggtitio  falsi.     Hunt 

CM/Gen.  Stats.  (18SS), 4  3964;  Indiana  v.  Moore,   3    Pa.    SL    107;    Fisher   i>. 

Rev.  Stats.,  %  1956;  Howell's  Mirkigan,  Budlong,  10  R.  J.  53  c. 

Annot.  Stat.,  4  5711 ;  Miiaiisiffi  Rev.  It    has    been    held    that    where    a 

Code,  4  1314.  vendor,  at  the  time  of  his  conveyance, 

1.  Harrison  v.  Roberts,  6  Fla.  711.  knows  of  the  interest  of  others  In  the 

A  purchase  made  pending  an  In-  land  growing  out  of  the  original  pur- 
junction  forbidding  the  sale,  though  chase,  he  cannot  bind  his  vendee,  who 
void  against  the  complainant's  interest,  is  ignorant  of  the  facts,  to  assume  all 
is  valid  as  against  the  vendor.  Green-  the  risk  of  the  title  ;  and  that  his  con> 
wald  V.  Roberts,  4  Heisk.  (Tenn.)  494.  cealment  of  such  facts  is  constructive 

I.  Sugden    on     Vendors    and    Pur-  fraud.     Lloyd  v.  Farrell,  48  Pa.  St.73; 

chasers  i,B\\t  Am.  cd.),  p.  i.  86  Am.  Dec.  563. 
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This  rule  is  confined,  however,  to  dealings  between  those  who 
stand  in  no  special  relation  of  confidence  one  towards  the  other.* 

Where  property  was  sold  low  on  exe-  acquired  the  elder,  legal  title,  the  facts- 

cution,  it  being  supposed  to  be  subject  being  known  to  the  seller,  who  did  not 

lo  a  prior  mortgage,  when  the  fact  that  discloce   the  date  of  his  grant,  it  was 

it  was  not  might  have  been  easily  as-  held  that  the  contract   should  be  re- 

certained,  it  was  held  that  the  mere  fact  scinded.     Kennedy  i'.  Johnson,  l   Bibb 


(hat  the  purchaser  knew  to  the  contrary     (Ky.)  il;  4  Am.  Dec.  666. 

was  not  ground  to  set  aside   the  sale.         A  wiiiful  concealment  by  I 

Drake  T.  Collins,  5  How.  (MIsi.)  153.        of  a  defect  in  his  title,  which  does  n 


In  Mitchell  t'.McDougaii, 63  111. 503,  appear  on  the  face  of  his  title  papers, 

the  court,  by   Breese,  J,,  said:  "The  and  of  which  the  purchaser  is  ignorant, 

party  in   possession  of   the  facts  must  Is  a  fraud   on    the   purchaser   against 

be  under  gome  special  obligation,  by  which  equity  will   relieve.     Bryant  v. 

confidence  reposed  or  otherwise,  to  Boothe,  30  Ala.  311;  6S  Am.  Dec.  117. 
communicate  them  truly  and  fairly."  If  the  vendor  of  land  knows,  when  lie 

A  failure  to  discloie  facts  within  the  effects  the  sale,  that  the  purchaser  has 
knowledge  of  the  seller  of  lands,  to  con-  been  induced  to  buy  by  the  false  repre- 
Btltute  fraud  must  amount  to  a  aup-  sentatlont  of  a  third  person,  he  ia  re- 
pression of  such  facta  as  he  is  bound,  sponsible  for  the  fraud,  though  such 
under  the  circumstances,  in  conscience  third  person  was  not  his  agent.  Lawc 
and  duty,  to  disclose  to  the  purchaser,  Grant,  37  Wis.  548. 
and  in  respect  to  which  he  cannot,  in-  If  the  vendor  knows  of  a  defect  In  the- 
nocently,  be  silent.  Where  there  is  no  title  to  a  part  of  the  thing  sold,  which 
fraud  or  mistake  in  such  facts,  a  party  is  material  to  the  enjoyment  of  the  nst, 
may  properly  be  remitted  to  bis  remedy  and  he  does  not  discloBe  the  defect  to 
at  law,  Conover  v.  Wardell,  li  N.  J.  the  purchaser,  and  the  purchaser  buys, 
Eq.  493.  Ignorant  of  the  defect,  the  purchaser, 

A  bargain  or  dealing  with  one  who  although  he  has  taken  a  deed,  may  in 
supposes  his  own  rights  are  defective,  equity  have  a  rescission  of  the  sale, 
because  of  the  supposed  validity  of  a  Prout  t>.  Roberts,  31  Ala.  417 ;  Crutch- 
conflicting  conveyance,  is  not  bound  lield  v.  Danilly,  t6  Ga.  433;  Campbell 
to  disclose  his  knowledge  that  the  con-  v.  W  hitting  ham,  5  J.  J.  Marsh.  (Ky.) 
vevance  was  fraudulent,  the  means  of  96;  io  Am.  Dec.  341;  Parham  v.  Ran- 
information  being  equally  within  the  dolph,  4  How.  (Miss.)435;  35  Am.  E>ec. 
reachofboth.  A  purchaser  isnot  bound  403;  Johnson  v.  Pry  or,  5  Hayw, 
to  disclose  hiaknowledgeof  facts  which  (Tenn.)  143. 

enhance  the  price,  where  opportunities        1.  Jf  one  party  occupies  toward  an- 

for   information   are    equally   open  to  other  such  a  position  tbat  he  is  under 

both   parties.     Kintzing  v.  McElratti,  an  obligation  to  disclose  the  true  state 

5  Pa.  St.  467.  of  affairs  to  the  othei    ' 


where  a  purchaser,  who  or  the  contract  will  be  vitiated  br  the 

knew  of  the  existence  of  a  mine,  un-  fraud.  Roseman  v.CanoTan.43  Cal.  iiol 
known    to    the    vendor,    merely  kept         Undue  concealment  which  amouDts- 

silent  but  used  no  misrepresentations,  to  a  fraud  from  which  a  court  of  equity 

the  court  refused  to  set  the  sale  aside,  will  relieve,  where  there  is  no  peculiar 

Caples  II.  Steel,  7  Oregon  491.  relation  of  trust  or  confidence  between 

The  OpimlM  Doctrine. — It  has  been  the    parties.   Is   the   non -disclosure  of 

said  that  if  one  of  two  parties  to  a  con-  those  facts  and   circumstances  wliicb 

tract  know  that  the  other  is  acting  un-  one  party  is  under  some  legal  or  equi- 

der  a  misapprehension  of  fact,  and  does  table  obligation  to  communicate  to  the 

not   set   him    right,  there   is   a   fraud  other,  and  which  the  latter  has  a  right, 

which  vitiates  the  agreement.    As  il-  not   nierely   in  foro    eoHacieniia    but 

Instrating  this  view,  see   Gerhard  v.  juris   el  de  jurt,   to   know.      Fish   v, 

Bates,3  El.  &  BI.4S8;  75  E.  C.  L.486;  Cleland,  33  111.  343:   Mitchell   t>.  Mc- 

Crocker  v.  Lewis,  3  Sumn.  (U.  5.)  S;  Dougall,  63  111.  49S;  Swimm  v.  Bush, 

Bowers    v.   Johnson,   10  Smed.  &   M.  33  Mich.  99;  Conover  v.  Wanlell,  11 

(Miss.l  169;   Hunt  v.  Moore,  3  Pa.  St.  N.J.  Eq.  491;  Kintzing  u.  McElrath,  5 

to; ;  Moore  v.  Clay,  7  Ala.  743.  Pa.  St.  467 ;  Paddock  v.  Strobridge,  39. 

Where    one  purchased    land   under  Vt.  470.     Secalso  Undue  Influkkcb,. 

the  false  impression    that  he  thereby  vol.  37,  p.  453. 
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It  is  generally  held  that,  in  order  to  render  a  party  liable,  he 

must  have  been  guilty  of  active  concealment,*  made  false  assert 
tions  by  word  or  action,  or  prevented  inquiry  on  the  part  of  the 
vendee;*  in  short,  his  conduct  must  have  been  active  and  not 
merely  passive.' 

1.   Mason  v.  Crosby,  t  Wi>odb.&  M.  representntionB  as  to  value  will  author- 

(U.  S.)  343.  ize  a  rescisiion  ol  the  sale,  where  the 

To   make  the  mere  luppreulon  of  a  buyer,  a  non -resilient,  wai  Ignorant  of 

fact   Buch  a  fraud  as  aToldt  the  con-  Ite  value  and  dissuaded   from  making 

tract,  there  muit  be  tomethlng  more  Inquirlei  bv  the  fraud   of  the   vendor, 

than    a   failure  to  communicate   facts  McKnight  v.  Thompson   (Neb.  1894), 

within  the  knowled^  of  the  Tender;  58  N.  W.  Rep.  453. 

there   must   l>e  a  concealment,   as  by  1.  Where  a  purchaser  represented  to 

withholding  information   when   asked  the  vendor  that  the  land   was  value- 

for,  or  bj  using  some  device  to  mislead,  less  except  as  a  sheep  pasture,  when  he 

thus  involvingact  and  Intention.     Kohl  knew — although  the  vendor  did  not — 

v.   L.lndle]',  39  111.  195;  89  Am,   Dec.  that  It  contained  a  valuable  mine.  It  was 

14  ;   Sieveklng  v.  Lltzler,  31   Ind.  t3;  held  that  there  had  been  a  fraud  which 

iartin  v.  Jordan,  60  Me.   531  ;  Fari-  would  avoid  the  purchase.     Livingston 

banit  v.  Sater,  13  Minn,  ay ;  Coon  -n.  n.  Peru  Iron  Co.,  1  Paige  (N.  Y.)  390. 

Atw«ll,   46   N.   H.  510;    Coleman    -v.  Where  A  discovered  a  salt  spring  on 

Butt,  93  N.  Y.  31  ;  45  Ani.  Rep.  160  ;  B's  land,  and  purchased  the  land  at  the 

Kmar  v.  Canadaj,  53  N.  Y.   39S  ;   13  ordinarjr  price,  concealing  the  tact  of 

Ajn.  Rep.  533.  tals   discoverj,   the    contract    was    re- 

But  ivhere  a  vendee,  in  p   conver-  tctnded.     Bowman   v.   Bates,   3    Bibb 

sation   with  the  vendor,  charged  him  (Kjr.)  47;  6  Am.  Dec.  677. 

with  having  concealed  an  incumbrance  But  the  fact  that  the  vendees  of  land 

upon   the  land   sold,   and  the   vendor  discovered  a  valuable  mine  on  it  soon 

neither  admitted  nor  denied  It,  it  was  after  their  purchase.  Is  no  ground  for 

held   that  this  was  not  sufficient  cvi-  rescission  of  the  tale,  wbere  there  Is  no 

dSnce   of    fraudulent  concealment   to  proof  that  the  vendees  knew  the  lact 

justify   a  rescission  of    the  contract  before  the  purchase,  and  suppressed  it. 

Halt    V.   Thompson,   i    Smed.   &   M.  Bean  v.  Valle,  1  Mo.  S3. 

(HiM.)  443-                              '  In  Mitchell  v.   Zimmerman,  4  Tez. 

I.  In  Bailey  o.  Smock,  61  Mo.  813,  79;  51  Am.  Dec,  717,  the  court,  by 
the  court,  by  Wagner,  J.,  said:  "The  Wheeler,  J.,  said  :  "  If  the  party  Inten- 
principle  i*  unquestlonablv  established  tlonelly  misrepreseoti  a  material  fact, 
that  fraudulent  representations.  In  re-  or  produces  a  false  impression  by 
Bpect  to  the  title  of  land,  will  entitle  the  words  or  acts,  in  order  to  mislead  or 
aggrieved  party  to  relief;  but  the  mis-  obtain  an  undue  advantage,  it  Is  a  case 
representations  must  be  concerning  of  manifest  fraud.  Itis  a  rule  Inequity 
something  unknown  to  the  party  In-  that  all  the  material  facts  must  be 
Jured,  wtio  has  been  induced  to  act  or  known  to  both  parties,  to  render  the 
abstain  from  eKaminatfon  from  some  agreement  just  and  fair  in  all  its  parts, 
■pedal  confidence  reposed  in  the  other  and  If  there  be  any  Intentional  mis- 
party,  as  In  this  case,  where  the  ven-  representation  or  concealment  of  ma- 
dor  prevents  the  vendee  from  making  terial  facts  in  the  making  of  a  con- 
an  examination  of  the  records  in  regard  tract.  In  cases  In  which  the  parties 
to  the  title,  by  assurances  that  the  title  hsve  not  equal  access  to  the  means  of 
Is  perfectly  good  and  the  property  is  information,  It  wiil  vitiate  and  avoid 
free  from  incumbrances,  and  upon  the  the  contract." 

faith  of  such  assurances  and  represcn-  In  Crocker  v.   Lewis,  3   Sumn.  (U. 

tations  the  vendee  abstains  from  mak-  S.)  8,  the  court,  by  Story,  J.,  said:  "No 

iog  the  proper  examination."  principle   seems  better  founded   than 

Apurchaser  living  at  a  great  distance  this,  that  if «  party  makes  a  represen- 

from  the  land,  may  rely  on  the  repre-  tation   to  one  person  in   respect  to  a 

•entatloiu  of  the  vendor's   agent,  and  sale,   and   that   representation   constl- 

need  not  make  a  personal  inspection  of  tutes   the  basis  of  a  subsequent  sale, 

the  land.    White  v.  Lowden  (Supreme  made  by  the  party  so  making  the  rep- 

Ct.),  38  N.  Y.  Supp.  619.    And  latte  resentatlon,  to  the  party  to  whom  it  is 
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Misrepresentations  thus  stand  upon  a  different  footing  from 
passive  concealment.  If  suflicient  to  constitute  fraud,  they  viti- 
ate the  contract.*  They  must  be  proved  clearly  by  the  party 
alleging  them,*  however,  in  every  case  where  the  parties  stand  in 
no  fiduciary  relation.  The  fact  of  the  making  of  the  representa- 
tion, and  the  knowledge  of  the  parties  as  to  its  truth  or  falsity, 

communicated  bj  the  thiTd  person,  ft  to  be  made  to  him  tor  $13,000,  which 

is  treated  In  the  same  way  as  if  directljr  latter  sum  he  aisured  ■  purchaser  from 

made  bj  the  vendor  to  himself.     It  is  him  was  the  amount  hehad  paid  fortbe 

bj  no  means  true  that  representation  a  propertr,  which  statement  was  relied  on 

made  to  third  persona  are  to  be  treated  by  the  purchaser,  tt  was  held  a  good  de- 

as  rts  inter  alios  aula,  if  those  repre-  fense  to  the  foreclosure  of  a  mortpfe 

sentations    have   been    communicated  given  to  necure  part  of  the  price.  Fair- 

and  acted  upon  by  another  person  who  child   v,   McMahon,    139   N.    Y.   39a. 

places  entire  confidence  In  them."  And  where  one  Is  Induced  lo  purchase 

In  Smith  V.  Hughes,  L.  R.,  6  Q^  B.  land  by  fraudulent  representatione  as  to 

597,  the  court,  by  Coclcburn,  C.  J.,sald  :  tts  quantity,  and  the  cash  paymentei- 

"Thc  passive  acquiescence  of  theselier  ceeds  Its  value,  the  covenant  of  war- 

in  the  self-deception  of  the  buyer  did  ranty  as  to  the  land  conveyed  conEti- 

not  entitle  the  latter  to  avoid  the  con-  tutes  no  consideration  for  the  notes 
tract,"  and  In  the  same  case  Blackbiir 

J.,  said  :  "  There  is  no  legal  obligation  it  affords  n 

in  a  vendor  to  Inform  a  purchaser  that  v.  Snow  (Vt.  1894),  v)  Atl.  Kep.  350, 

the  latter  is   under  a  mistake  not  (n-  •-  Rupart  v.  Dunn,  i  Rich.  (S.  Car.) 

duced   by  the   vendor."     In   Smith  v.  loi. 

Countryman,  30  N.  Y.  655,  tlie  court.  It  was  held  that  a  sale  of  land  should 
by  Mullin,  J.,  said :  "A  vendor  of  prop-  not  be  rescinded  because  the  vendor 
erty  may  put  upon  the  purchaser  the  represented  that  a  certain  spring  was 
responsibility  of  Informing  him  cor-  on  the  land,  the  vendee  charging  it  to 
rectly  as  to  the  maAet  value,  or  any  be  within  the  boundaries  of  the  adjoin- 
other  fact  known  to  him,  affecting  the  Ing  tract,  it  being  a  doubtful  matter  on 
market  price  of  the  property,  and  if  the  which  tracf  the  spring  was,  and  the  de- 
pnrchaser  answers  untruly,  the  pur-  fendant  denying  all  fraud,  or  that  he 
chane  will  be  void  by  reason  of  the  knew  that  the  spring  was  on  the  adjoin- 
fraud.  The  purchaeer  Is  not  bound  to  Ingtract,  and  there  being  no  proof  that 
answer  In  such  a  case;  but  If  he  doei,  he  did  know  It  Jasper  v.  Hamilton, 3 
heis  bound  to  speak  the  truth."  Dana  (Kj.)  180. 

1.  Hickey  i:  Drake,  47  Mo.  369,  The  mere  reading  W  the  vendee,  of 

The  doctrine  of  caveat  emptor  does  letters  addressed   to   him   by   a   third 

not    apply   where   the   buyer  was  in-  person,  to  the  vendor,  cannot  constl- 

dnced,  by  the  fraud  of  the  vendor,  to  tute  fraudulent  representations, 

enter    into   the  contract  to  purchase.  Cooper   ■a.   Loverlng,    106   Mass.   77; 

Wright  V.  Deniston  (C.   PI.),  19  N.  Y.  Crist  o.   Dice,   i8  Ohio  St-  536.     MIs- 

Supp.  718.  representations   may   be   proved   by 

The  false  and  fraudulent  representa-  parol  evidence.     Thomas  w.  Kennedy, 

tloni  of  a  seller  of  an  estate  to  two  or  14  La.  Ann.  309 ;  Coon  i>.  Atwell,  46 

more    purchasers,  constitute  several  N.  H.  jio;  Van  iCleeck  r.  Le  Roy,  37 

tons,  and  those  Injured  cannot  join  in  Barb.  (N.  Y.)  550;  Sandford  u.  Rose,  J 

actions  therefor.  Woodbury  f.  Deloss,  Tyler  {Vt.)  438. 

65  Barb.  (N.  Y.)  501.  Statements  other  than  those  alleged 

In  TIndall  -o.  Harklnson.  19  Ga.  448,  In   the   pleadings   may  be  proved,  lo 

"  '             ....           ;ndee  who  had  show  the  animus.     Updike  r.  Abel,  60 

tementaofthe  Barb.  (N.  Y.)  15. 

Tendor  as  to  value,  when  he  was  on  the  To  show  the  condition  of  the  prem- 

land  when  the  baresin  was  made,  and  ises  at  the  time  of  the  representation, 

was  not  prevented  from  making  a  per.  that  of  a   time   subsequent   may   be 

aonal  examination.  shown.     Mason    i>.   Raplee,   66  Barb. 

Where  a  party  purchased  property  for  (N.  Y.)  180. 

$7,000,  its  full  value,  and  procured  a  deed  Where,  in  ao  action  for  the  pur- 
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,  are  for  the  jury.*  They  may  be  by  act,  as  well  as  by  word ;  *  they 
must  be  other  than  mere  praise  by  the  vendor,  or  words  of  disparage- 
ment on  the  part  of  the  vendee,'  other  than  matters  of  opinion  * 


chaac  price  of  land,  the  defcDdant  al-  afGrniB  to  the  purchaser  that  hU  estate 

leges  that  the  deNver;  ol  the  deed  wm  1b  worth  s  certaiD  sum,  that  he  gare  so 

onlj  conditional,  an(^  it  not,   that   he  much  for  tt.  that  he  has  been  oSered  so 

was   induced   to   make   the  purchase  much  for   It,  or  has  refused  so  much 

through  fraud,  and  there  is  evideoce  to  for  It,  such  statements,  though  known 

prove  the  fraud,  failure  to  submit  the  by  him  to  be  fals^,  and  though  uttered 

question  to  the  juij  Is  error.     Tlotlej  to  deceiTe,   are   not  actionable.     Med- 


V.  Miles  (Tex.  Civ.  App.  189*),  j6  S.     burj  v.  Wi 
W.   Rep.   999.     And   see    Smattej   v.     Mooney 
Morris,  157  Pa.  St.  349,  where  it  was     " 
held  that  there  was  sufficient  evidence 
of  fraud  to  warrant  the  submission  of 
the  issue  to  the  jury- 

1.  Williams  V.  McFadden,  33  Fla. 
143;  13  Am.  St.  Rep.  345;  Prltchett  f. 
Munroe,  31  Ala.  joi. 

I.  As  where  a  vendor,  while  negotiat- 
ing the  sale  of  land,  fraudulently  «hows 
to  the  vendee  the  house  and  Inclosure, 
in  such  a  manner  as  to  induce  the  be- 
lief that  two  certain  loti  were  included, 
but  deslgncdlj'  omits  them  In  the  deed. 
Undenrood  w.  West,  43  111.  403. 

t.  Where  parties  are  negotiating  a 
trade  for  property  which  there  is  op- 
portunity to  examine,  each  hat  tlie 
T^ht  to  exalt  the  value  of  his  own 
property  to  the  highest  point  his  antag- 
— '"'m  credulitj  may  bear,  and  depre- 


ion,  6  Met.  (Mass.)  359; 

Miller,    I03    Mass.    33o; 

Manev   v.   Porter,  3   Humph.  (Tenn.) 

347 ;  Law  V.  Grant.  37  Wis.  548,     But 

see  cases  cited  in  the  next  note. 

False  representation,  as  of  the  quan- 
tity ai  wood  on  the  land,  being  merely 
an  opinion,  is  not  ground  for  rescission, 
and  Ib  not  a  basis  of  sn  action  against 
the   vendor.     Longshore   v.    Jack,  30 


rescission  of  the  contract.  Glascock 
V.  Minor,  11  Mo.  655. 

The  same  rule  applies  to  representa- 
tions of  value.  Marshall  v.  Lewtt,  4 
Litt.  (Ky.)  140. 

In  Speiglemyerv.  Crawford,  6  Paige 
(N.  Y.)  as4.  tne  court,  by  Walwortli, 
Ch.,sald:  "The  lawat  thepresent  day 
appears  to  be  well  settled  that  a  false 
date  that  of  the  other.  Such  boastful  assertion  by  the  vendor,  merely  (s  to 
assertions,  or  highly  exaggerated  de-  the  value  of  the  property  which  he  is  ' 
tcriptlona,  do  not  amount  to  fraudulent  about  to  sell,  or  as  to  the  amount  of  its 
misrepresentation  or  deceit.  In  such  future  income,  where  there  is  neither  a 
case  the  parties  are  upon  equal  ground,  warranty  as  to  value,  nor  a  misrepre- 
d  their  own  judgments  must  be  their  sentation  of  any  fact  respecting  the 
— ■  ■•  hlsnot 


guide.  In  coming 

ler  v.  Craig,  36  III.  1U9. 

4.  A  statement  made  by  the  vendor, 
which  is  tantamount  to  an  estimate  or 
opinion  of  the  value,  condition,  charac- 
ter, adaptability  to  certain  uses,  etc., 
<rf  such  real  estate,  is  not  actionable, 
onless  the  seller  resorts  to  some  fraud- 
tilent  means  to  prevent  the  purchaser 
from  examining  the  property.  Wil- 
liams V.  McFlSden,  33  Fla.  143;  11 
Am,  St.  Rep.  345 ;  Nostrum  v.  HalU- 
day  (Keb.  1894),  58  N.  W.  Rep.  419. 

Statements  of  mere  matters  of  opin- 
ion or  judgment,  although  known  to  be 
false,  do  not  constitute  fraud  in  the  ab- 
seoce  of  relations  of  trust  and  confi- 
dence. Wise  V,  Fuller,  ig  N.  J.  Eq.  357. 

The  maxim  caveat  emptor  has  ever 
been  held  to  apply  with  regard  to 
affirmations  and  representations  in  : 


litioit  to  leal  estate.  When  the  vendor    other  party  to  the 


property  which  ffi 
opinion,  forms  no  substantive  ground 
for  relief  either  at  law  or  In  equity.  A 
naked  assertion  by  the  vendor  as  to  the 
present  or  future  value  of  property, 
does  not  imply  knowledge,  but  must 
necessarily  be  understood  by  the  pur- 
chaser OS  a  mere  matter  of  judgmentor 
opinion;  and  upon  a  subject  as  to  which 
the  purchaser  Is  getierally  supposed  to 
be  as  competent  to  form  a  correct  judg- 
ment as  the  vendor.  I  will  not  attempt 
to  defend  the  moralitv  of  a  false  asser- 
tion either  by  the  seller  or  the  buyer,  in 
relation  to  his  real  opinion  as  to  the 
value  of  property  which  is  the  subject 
of  negotiation  between  them.  It  is  suf- 
ficient to  say  the  law  presumes  that 
each  relies  upon  his  own  judgment  and 
opinion  as  to  the  value  of  property, 
rather  than  upon  the  opinion  of  the 


n  the  opi' 
le  n^otial 
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or  of  law.'    They  must  be,  in  other  words,  of  facts,*   They  must 

tbe  fftctB  upon  nhlch  the  value  of  the  rich  bottom  land  adjotning,  when  he 

propert/  depends  are  equally  known  to  had  been   informed   previously  to  the 

both."     To  the  same  effect  is  Sandford  contrary.     Camp  «.  Camp,  3  Ala.  63] ; 

*.  Handy,  13  Wend.  (N.  Y.)  a6o.  36  Am.  Dec.  +13. 

Th«  opinion  of  the  vendor,  honestly  BapTwantaOos*   aa  to   Looatlon. — A 

expreued,  Jn  regard  to  the  location  of  vendor  la  liable  for  faUerepretentatlons 

a  boundary  line,  conatitutet  no  fraud,  as  to  the  location  of  land,  if  the  pnr- 

and  i*  no  mfire presentation  available  chaser  has  not  an  opportunity,  at  the 

to  the  purchaser,  although  it  it  erro-  time,  of  seeing  the  land.     Soheitlia- 

neous.     Stow  -o.  Bozeman,  19  Aia.  397 ;  ble   for  a  mltrepresentatioii  as  to  the 

French  v.  Griffin,  18  N.  I.  Eq.  397.  costof  the  land.    SandCord  c.  Handy,  13 

The  lepresentationi  of  a  broker  that  Wend.  (N.  Y.)  260;  Newell  v.  Ho^^ 

certain  improvementa  on  neighboring  ^j  N.  H.  431.     But  Is  not  liable  for  a 

lots  are  contemplated,  and  that  the  lots  statement  that  the  land  is  in  an  eligible 

he  is  selling  will   be   much  enhanced  situation.     French  «.  Griffin,  i3  N.  J. 

thereby,  are  expressions  of  opinion,  and  Eq.  379. 

unless  known  by  the  broker  to  be  false.  Where  a  vendor  of  land  pointed  out 

are  no  defense  to  a  suit  for  the  price,  to   the   vendee  the   probable   western 

Cooke    o.    Cook   (Ala.   1893),   14   So.  boundary,  there  being  □odefinltemarica 

Rep.  171.  laid   down;  and  upon  a  survey  of  the 

1.  As  a  statement  of  the  vendor  of  line,  after   the   purchase,  it   was  found 

land,  made  pending  n^otlations,  that  that  the  line  fell  so  tar  east  of  the  line 

"his   wife   would  be  In   no  event  en-  so  pointed  out  as  to  cnfrofl  twenty-Rve 

titled  to  dower  in  the  lands  sold  by  acres,  the  vendee  receiving,  however, 

him  in  his  lifetime,  but  would  be  en-  the  full  number  of  acres  he  bargained 

titled  to  dower  in  the  lands  owned  and  for,  and  of  equal  quality,  the  court  re- 

possessed  by  him  at  the  time  of  his  fused   to   rescind  the  contract  on  the 

death."      Martin    v.    Wharton,    38  ground  of   misrepresentation.     Hall  v. 

Ala.  637.  Thompson,  i  Smed.  &  M.  (Miss.)  443, 

I.  Kelly  v.  Allen,  34  Ala.  663.  BaprasMitMlOB*    as     to    PradnMl** 

The  rule  U  the  same,lf  matter*  of  QnaUtlM— Where  a  vendor  sold  land, 

opinion    are    combined    with     them,  and,  at  the  time,  represented  that  it  was 

Wright  V.  Wright,  37  Mich.  55.  valuable  for  argicuitural  purposes,  but 

SaprMantatlona    as    t«    QoiwtltT. —  when  asked  if  it  overflowed,  he  repre- 

Statemcnts  as  to  quantity,  where  the  sented  that  It  only  overflowed  from  the 

tale  is  in  gross,  are   generally   repre-  backwater  of  a  certain  bayou,  thoi«li 

tentatlons  of  facts.     &>yce  v.  Grundy,  it  was  shownthatthevendorknewattBe 

3  Pet.  (U.  S.)iio;  Speuce  v.  Duren,  3  time  that  the  land  did  overflow  gener- 

Ala.  351  ;   Harris  v.   Carter,  3   Stew,  allv,  which  diminished  its  value,  it  w«b 

(Ala.)    333  ;    Pitts    V.   Cottingham,   9  held  that  the  sale  waa  a  fraud  upon  the 

Port.    (Ala.)  675;  Yost  T>.  Shaffer,   x  vendee,  and  a  court  of  equity  would  re- 

Ind.  331  ;  56  Am.  Dec.  509 ;  Mitchell  sclnd  the  contract.  Aiecander  o.  Beres- 

"       '"     '      "  ford,  37  Miss.  747;  61  Am.  Dec.  538. 

Where   the   vendor    of    a   saltpetr* 

Prfngle  v.  Samuel,  I  Litt(ky.)43;  13  cave  m  it  represented    the  quantity    of 

Am.  Dec.  314;  I^rret  v.  Shaubhut,  5  saltpetre  which   could   be   produced 

"     "        "  from  a  given   quantity  of  the  nltrtma 
earth  ofthe  cave,  it  was  immaterial  thkt 

Barry,  3  Hayw.  (N.Car.)  390  ;  EstesTi.  the  vendecemployedaperson,in  whom 

Odom  (Ga.  1894),  18  S.   B.  Rep.  355  ;  be  confided,  to  examine  the  cave.  Per- 

Peytonf.  Butler, 3  Hayw.cTenn.)  141;  kins  o.  Rice,  6  Litt.  (Ky.)  3tS;  11  An. 

Harris  r.  Williamson,  4  Hayw.  (Teun.)  Dec.  39S. 

134 ;     Walker    11.    Dunlop,    5    Hayw.  Baprwentatli 

(Tenn.)  371 ;  g  Am.  Dec  787  ;  Lewis  Laad.— Such  r 

V.  McLemore,  10  Yerg,  (Tenn.)  306;  erally    regard! 

Hatch  v.  De  La  Garza,  7  Tex.  60.  Hutcheon  v.   Johnson,   33   Barb.   (N. 

As  where  one,  who  was  about  to  sell  Y.)  793. 

land,  represented  to  the  purchaser  that  Where  one  selling  land  represented 

an  open  unmarked  line  would  run  so  that  it  was  early  vegetable  land,  which 

Mto  Include  a  field  of  forty  acres  of  was  a  material  matter  and  known  by 
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have  been  relied  upon  by  the  other  party,*  and  a  material  induce- 
ment to  the  making  of  the  contract,'  but  need  not  have  been 
fraudulently  made.* 


him  to  be  such,  though  the  fact  ii 
>ert«d  *ra«    not    true,  thia  was   held 
■ufficient  ground  for  reacinding  the  con- 
lr«ct.     T«Tlor   v.    Fleet,   i    B»rb.  (N. 
YO   47"- 

Where  a  party  has  purchased  city 
lots  on  the  representation  of  the  ven- 
dor, among  other  things,  that  other 
parties  have  bought  lots  in  the  same 
neighborhood  at  a  certair 
it  klterward  turns  out  that  thej  v 
bought  for  much  lets  than  was  repre- 
sented, there  is  sulficlent  ground  for  a 
rescission  of  the  contract.  Kerti  v, 
Dnnlop,  13  Ind.177. 

K*prs««ntattMia  at  to  (tualltr. — W  here 
land  wax  sold  under  representations  (Miss.)  443;  and  go  if  he  employs 
made  bj  the  vendor,  that  it  was  level  counsel  and  relies  upon  his  statements, 
and  in  &  state  for  building,  it  was  held  Saltonstall  v.  Gordon,  33  Ala.  149. 
that  the  vendor  could  recover  in  a  suit  1.  Foster  v.  Gressett,  39  Ala.  393. 
on  a  bond  given  for  value,  the  land  Misrepresentations,  to benotlced,  must 
ptoviDg  rough  and  uneven.   Van  Epps     be   material,   and   must   mislead   the 


thorltj  to  do  so  under  a  will.  Stark 
Henderson,  30  Ala.  43S. 

1.  Pritchett  v.  Munroe,  a:  Ala.  501 ; 
Foster  v.  Kennedy,  38  Ala.  359;  81 
Am.  Dec.  56;  Negley  v.  Wilson,  14 
Ind,  215;  Casey  v.  Allen,  i  A.  K. 
Marsh.  (Ky.)  4O5;  10  Am.  Dec.  750; 
Whiting  T..  Hill,  J3  Mich.  399;  John- 
son V.  Taber,  10  N.  Y.  319;  Miner  v. 
price,  and     Medbury,  6  Wis.  395. 

If  the  party  complaining  makes  an 
examination  of  the  land  himself,  and 
relies  upon  it,  rather  than  upon  the 
statements  of  the  one  with  whom  he 
contracted,  he  will  not  be  heard, 
Hal!   V.   Thompson,   i    Smed. 


r.  Harrison,  5  Hill  (N.Y.)  63;  40  Am. 
J>ec.  314.  See  also  Gilbert  v.  Cherry, 
57  G«-  "9- 

An  agreement  to  purchase  a  farm, 
made  bccauseof  the  vendor's  false  rep- 
rcaentation  that  the  neighborhood  Is 
not  UDbealtby,  cannot  be  enforced. 
Holmes'  Appeal,  77  Pa.  St  50. 


party  to  his  damage.  Wilson  v.  Stray- 
horn,  16  Ark.  ]8 ;  Coflce  v.  Newsom,  1 
Ga.  441 ;  Morgan  v.  Snapp,  7  Ind.  537; 
Holland  v.  Anderson,  38  Mo.  55 ; 
Langdon  v.  Green,  49  Mo.  363. 

But  the  statements  need  not  be  the 
only  inducement.  James  v.  liodsden, 
47  Vt.  117.  If  a  material  Induceiqent, 
—Where  it  makes  no  difierence  whether  or  boi, 
positive  BtatemeDte  as  to  title  are  made,  under  other  circumstances,  it  would 
they  are  representations  of  matters  of  affect  the  market  value  of  the  land. 
fsKU  Smith  V.  Robertson,  33  Ala.  Mesterton  v.  Beers,  6  Robt.  (  N. 
3ia;Carrt..Callaghan,  3  Li".  (Ky.)     Y.)  368. 

365;  Miller  r.  Hainy,  4  Bibb  (Kj.)  Whereanincumbrance wasconcealed 
405  ;  Gill  V.  Corbln,4  ].  J.  Marsh.  (Ky.)  by  the  vendor  from  the  vendee,  but  was 
393;  Bailey  v.  Smock,  61  Mo.  iiy,  removed  by  the  vendor  before  decree, 
G[«en  D.  Chandler,  25  Tex.  148.  upon  a  bill  for  rescission  filed  by  the 

If  a  vendor  represents  bis  title  to  be  vendee,  the  court  refused  to  rescind  the 
Kood,  itisthe  same  as  saying  his  title  contract.  Davidson  v.  Most,  5  How. 
Is  perfect  for  the  entire  tract,  unaffected     (Miss.)  673. 

br  BUT  gaps  in  the  chain  of  title,  or  B.  In  Read  v.  Walker,  18  Ala.  331, 
_-_   a —    _.   : .. whatever.     "- ^  .  ^l.,.__   .    ._   ,    ..„,.. 


Sntith  V.  Robertson,  33  Ala.  311. 

Case  lies  against  a  grantor  tor  a 
fraudulent  representation  that  lands 
sold  by  bhn  are  free  and  clear  of  Incum- 
brances, although,  in  the  deed  of  con- 
wjance,  tbere  is  a  covenant  against 
iacunbrancea.  Ward  v.  Wiman,  17 
Wend.  (N.  Y.)  193. 

AS  to  OUmt  Fa«ta. — Rescission   may 


by  Chilton,  J.,  said:  "  Wher« 
'endor  makes  a  false  representation 
as  to  the  eiiatence  of  a  fact  which  con- 
stitutes a  material  inducement  to  the 
contract,  and  upon  which  the  vendee 
reposed,  and  had  a  right  to  rely,  and 
without  the  existence  of  which  he 
would  not  have  entered  into  the  con- 
tract, then,  as  the  ignorance  of  the  party 
laking  such   represent 


be  had  on  the  ground  that  the  vendor,     being  false,  does  n< 

.  t  _  II  _     ......._     __.  ..     gfiQyij    [j^j    destroy    t 


1  the  i 


who  was    making    a    pubii 

administrator,  under  an  order  of   the     To  the  same  effect  . _.    

court,  stated  falsely  that   be  had   au-     15   Ala,  554;   Sherwood  v.  Salmon, 
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Misrepresentations  may  be  taken  advantage  of  in  several  fonns 
of  action.*  These  actions  are  not  affected  by  the  death  of  the 
original  parties,*  but  must  be  promptly  brought.*  The  general 
rule  of  damages  applies.* 

2.  After  the  Costraot  ia  Kade — a.  Right  to  Use  and  Occufa- 
TION — (See  also  LANDLORD  AND  Tenant,  vol.  12,  p.  658). — The 
vendor,  as  he  holds  the  legal  title,  is  prima  facie  entitled  to 
the  possession  of  the  land."     This  right  may,  however,  be  given 

ourt.  by  Walker,  J.,  laid:  "In  the 
ice  of   an  aereement  to   the  con- 
.  .,,  ...  ,   . .  ,1   the   purchaser   of    real    estale, 

687 ;  Belknap  v.  Sealey,  2  Duer  (N.  Y.)  who  does  not  receive  a  deed,  but  slra- 

570;  Champlfn  v.  Laytin,  6  Paige  (N.  ply  a  contract  for  a   conveTance   at  B 

Y.)  189;  Hammond  t>,  Pennock,  5  Lans.  future    day,    is    not     entitled    to    the 

(N.  Y.)  358;  Rosevelt  v.  Dale,  a  Cow.  possesaion  of   the  land  thus  purchased. 

(N.  Y.)  139;  FUherv.  FrobHrt,5  Hayw.  The  principle  ia  well  recognized,  that 

(Tenn.)  75-  the  owner  of  the  fee,  u  a  general  rule, 

1.  See  rWra,  this  title,  ^cMei/ir'ru.  ia   entitled  to  the   possession   of    the 

>.  Greenlee  v.  Gaines,  13  Ala.  198;  48  land,  as  against  all  persons  not  in   un- 

Am.    Dec.  49;  Stewart  n.  Igiehart,  7  der  some  valid  agreement   from   him. 

Gill  &  J.  (Md.)  131 ;  3$  Am.  Dec.  301.  And  not  onlj  so,  but  when  vacant  and 

S.  In  Patten  v.  Stewart,  14  Ind.  339,  unoccupied,  the  fee  draws  to  it,  In  con- 

the   court,   by   Elliot,  C.  J.,  said:  "A  templation  of  law,  the  possession.  Tbe 

party  who  seeks  the  aid  of  the  court  to  mere  fact  that  a  person  enters  into  a 

compel  the  rescission  of  a  contract  for  contract  for  the  purchase  of  land,  does 

fraud,  must  show  that  he  has  exercised  not    entitle   him   to   enter    upon    and 

at  least  reasonable  diligence  in  ascer.  hold  it.     It  is  true,  the  purchaser  may 

taining  the  facts,  if  readily  within  his  acquire   the  right  by  the  terms  of  the 

power,  and  has  been  prompt  in  seeking  agreement   or  otherwise.     But  in  the 

his  remedy  within  a  reasonable   time  absence  of  some  agreement  to   enter, 

after  the  facts  constituting  the  fraud  are  his  possession  in  such   case   would   be 

discovered.  The  relief  is  granted  to  the  unauthorized,   and  the   vendor   might 

vigilant,  but  denied  to  the  negligent."  recover  possession." 
See  also   Comstock   v.  Ames,  i  Ahb.         In  Chappell   v.  McKnight,  loS   III. 

App.  Dec.  (N.  Y.  Supreme  Ct.)  411.  575,  the  court,  by  Walker,  J,  said :  "The 

If,  after  the  discovery  of  a  fraud,  the  mere  purchase  of  land  does  not  author- 

purchaser   accepts   a   conveyance,   he  ize  the  purchaser  to  enter  into  possea- 

cannot  set  up  the  fraud  as  a  defense,  aion  without  license  from   the  seller, 

in  an  action  for  the  purchase -money.  Such  licensemaybeshowntohave  been 

Vernol  v.  Vernol,  63  N.  Y.  45,  express,  or  It  may  he  implied  from  clr- 

For  the  general  principles  of  waiver,  cumitances.    .   .   .    A  mere  contract  for 

see  McLean  v.  Clark,  47  Ga.  24.  a  sale  of  real  property  does  not  author- 

4.  DanuiKM. —  The  measure  of  dam-  ize   an  entry  by   the  purchaser.      An 

ages  is  generally  the  difference  in  value  agreement  or  covenant  to  convey  the 

between  the  property  as  it  exists,  and  title  at  a  future  time  does  not  authoriac 

as  it  was  represented  to  be.   Woolman  the   purchaser  to  enter  without   a  li- 

■D.  Wirtsbaugh,  13  Neb.  490.  cense.     This  must  be   so  on  principle. 

Where  the  vendor   represents   that  The  doctrine  is  uniformly  recognized, 

the  land  contains  so  many  acres,  on  a  and  of  general  application,  that  the  fee 

bill  in  equity,  filed  by  the  vendee,  for  draws  to  it  not  only  the  right  of,  but  the 

abatement  of  the  purchase -money,  on  constructive,  possession.    These  rights 

account  of  deficiency  in  the   quantity  at  law   accompany  the  fee,  and  muat 

of  the  land,  the  true  rule  il,  to  allow  be  recognized  and  enforced  at  law." 
the   purchaser  compensation   for   tbe         In  Druse  v.  Wheeler,  31  Mich.  443, 

deticitncy,   according   to    the   average  the  court,  by  Campbell,  j.,  said:  "There 

value  of  the  lands  sold  at  the  time  of  is  no  right  of  possession  secured  under 

purchase.     Stow  v.  Bozeman,  39  Ala.  a  contract  for  the  sale  or  exchange  of 

397.  land  before  the  conveyance,  unless  di- 

B.  In  Williams  v.  Forbes,  47  III.  ijo,  rectly  provided  for.      In   many  cases 

lis 
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to  the  vendee  by  an  agreement  of  the  parties,  either  expressly 
made  orresalting  by  implication.'  If  the  vendee  thus  enters  by 
license,   his  possession  is  not  adverse,  but  is  really  that  of  his 

vendor.'     He  does  not  hold  as  a  tenant  and  cannot  be  compelled 

nich  provision  Is  ni>d«  but  it  ii  not  agreement  or  license  that  the  vendee 
implied  from  the  agreement  to  sell,"  maj' at  once  take  posseision  and  have 
See  also  Suffem  n.Townsend,  g  John*,  the  uae  of  the  land."  See  also  Sher- 
(N.  Y.)  35  ;  Ervrin  o.  Olmstead.  7  Cow.  man  v.  Savery,  1  Fed.  Rep.  505. 
<N.  Y.)  aig;  Smith  u.  Patten,  I  S.  S  R.  Where  a  purchaser  h8B  a  right  to  tbe 
(Pa-)  84;  Baum  v,  Dubois,  43  Pa.  possession,  and  relinquishes  it  to  the 
St.  360.  vendor,  by  mistake  or  through  the  lat- 
in Irvin  V.  Bleaklej,  67  Pa.  St.  28,  ter's  mispresentatioa,  he  may  recoTSr 
the  court,  by  Thompson,  C.  J.,  said  :  In  an  action  for  use  and  occupation. 
"The  law  is,  where  the  contract  is  silent  Hull  i;.  Vaughan,  6  Price  173;  Win- 
on  the  subject  of  possession,  the  vendor  terbottom  v.  Ingham,  7  Qj,B.  611;  33  E. 
retains   it,   until   he   has   received  his  C.  L.  611. 

purchase -money."  The  defendant  and  another  person 
A  vendee  of  land,  holding  only  a  conveyed  to  the  plaintiff  an  undivided 
bond  for  title,  cannot  resist  recovery  moiety  of  several  house*,  of  which 
at  law  when  the  vendor  sues  for  pos-  tbey  were  seised  as  devisees  in  trust, 
session.  His  remedy  is  by  a  bill  to  re-  Of  one  of  these  houses  Ihe  defendant 
deem  ;  and  a  purchaser  of  the  vendee  had  long  been  in  poasession,  and  con- 
Is  in  no  Inciter  condition.  Chapman  tinued  to  occupy  it  after  the  convey- 
V.  Glassell,  13  Ala.  50:48  Am.  Dec.  41.  ance.  It  was  held  that  such  occupa- 
A  vendee,  in  a  contract  for  the  sale  tion  did  not  itself  entitle  the  plaintiff 
of  land,  cannot  recover  possession  from  to  sue  him  for  use  and  occupation, 
the  vendor  in  an  action  at  law.  His  Tew  v.  Jones,  13  M.  &  W.  13. 
only  remedy  at  law  is  for  damages  for  Where  a  contract  requires  payment 
a  breach  of  contract.  Hawkins  v.  of  the  purchase  price  before  entry  and 
Wilson,  I  W.  V«.  117.  But  see.  con-  erection  of  improvements  by  the  ven- 
Ira,  Drake  v.  Barton,  18  Minn.  463,  dee,  but  the  latter,  nevertheless,  enters 
where  the  court,  by  Ripley,  C.  J.,  said :  and  makes  improvements  with  the 
"  Upon  a  sale  of  real  property  the  pur-  knowledge  of  the  vendor,  and  there- 
chaser,  if  the  contract  is  silent  on  the  after  continues  to  occupy  the  premises 
subject,  is  entitled  to  possession,  and  without  objection,  a  presumption,  by 
the  vendor  to  Interest  on  the  purchase-  the  court  that  the  condition  in  respect 
money."  to  payment  before  entry  is  waived,  is 
1.  CbappellT'.McKnight,ioSIll.57o.  justifiable.  Minneapolis,  etc.,  R.  Co. 
If  the  contract  reserves  to  the  ven-  v.  Chisholm  (Minn.  1893), -57  N.  W. 
dor  the  right  oEre-entry,in  case  of  de-  Rep.  63. 

fault  in  payments,  and  a  ri^bt  of  dis-  3.  In  Hale  v.  Gladfelder,  52  III.  97, 
tress  for  arrears  of  interest,  and  pro-  the  court,  by  Walker,  C.  J.,  said  :  "  The 
vides  that,  on  such  default,  the  pur-  relation  of  vendor  and  purchaser  is  such 
chaser  may  be  regarded  as  a  tenant  that,  when  the  latter  enters  into  posses- 
holding  over  wronefullv.  and  that  suit  sion  under  the  contract  to  purchase, 
may  be  brought  for  the  recovery  of  the  possession  is  tluit  of  the  vendor;  by 
damages  for  waste,  the  vendee  has  the  the  purchase  he  recognized  the   1 


right  of  possession  by  necessarr  impli-     dor's  title,  and  tike  a  tenant,  in  all  pro- 

'atian.    Martin  ^•.  ScoGeld,  41  Wis.  167.    ceedingB  for  the  recovery  of  possession 

In  Miller  v.  Ball,  64   N.  Y.  393,  the     by  the  vendor,  he  is  estopped  from  dis- 


court,  by   Earl,  J.,  said :  "  It  may  be  puting  his   title.     He  enters  and  holds 

stated,  as   a   general  rule,  that  in  all  under  the  title  of  the  vendor,  and  his 

cases  where  the  contract  for  the  sale  oi  occupancy  is  subservient  and  subordi- 

land  Is  silent  as  to  the  possession,  the  nate  to  that  title.    And  from  this  rela- 

land  being  vacant,  and  the  vendee  has  tion  and  for  the  same  reason,  his  pos- 

paid  the  entireconsideration,  and  fully  session   becomes   as    fully   that  of  the 

performed  on  his  part,  and   al!  that  re-  vendor,  as  does  (hat  of  a  tenant  become 

mains  for  the  vendor  to  do  is  to  give  that  of  a  landlord." 
the  deed,  there   mtist  be   an  implied         Where  posBession  is  given  upon  the 
119 
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to  pay  rent,'  unless,  perhaps,  the  contract  was  void  or  is  rot  car- 
ried out  for  some  reason  other  than  the  inability  or  unwillingness 

of  the  vendor,  in  which  case  he  is,  by  some  authorities,  regarded 

paymentofpart  ofthepurchMe-monej-,  tenancy   can   be  implied,  so  far  bs  to 

and  interest  is  paid  upon  the  remain-  enable   the   vendee   to  mainUin    an 

der,  twenty  jears  possecEionbj  the  pur-  action  for  use  and  occupation." 

chaser  is  no  bar  in  ejectment,  because  In  Jones  v.  Tipton,  l  Dana  ( Kj.)  395, 

such  possession  Is  not  adverse.     Doe  c.  the  court,  bj  Robertson,   C.  T-,  said: 

Edgar,  a   Bing.  N,  Cat.  498;  39  E.  C.  "  The  law  will  not  imply  a  contract  to 

L.  407.  pay  rent  when  the  occupant  held  as  a 

Although  the  vendee  goes  beyond  vendee,  because  he  held  the  land  as 
his  rights,  as  in  cutting  timber,  such  acts  his  own  ;  and,  therefore,  the  relation  of 
do  not  make  his  posseBsion  adverse,  landlord  and  tenant,  so  far  as  rent  may- 
Doe  r.  Caperton,  g  C.  &  P.  iii;  38  be  involved,  cannot  be  inferred." 
E.C.L.59.  See  also  HBrrato. Lever-  Rogers  v.  Wiggs,  13  B-  Mon.  (Ky.) 
ty,  50  Conn.  46;  47  Am.  Rep.  606;  504;  Gould  v.  Thompson,  4  Met. 
Jarboe  v.  McAtee,  7  B.  Mon.  (Ky.)  (hiau.)  3:4,  Hogsett  n.  Ellis,  17  Mich. 
379.  365;  Smith  f.  Stewart,  6  Johns. (N.Y.) 

1.  Fall  V.  HazelriK,  45  Ind.  576:  15  46;  Carson  r.  Baker,  4  Dev.  (N.  Car.) 

Am.  Rep.  378.     It  the  vendor  cannot  330 ;  35  Am.  Dec.  yo6 ;  Jones  v.  Jones,  a 

make   title,   or   for   any  other   reason  Rich.  (5.  Car.)  541 ;  Hough  v.  Birg«,  tl 

cannot  or  will  not  comply -with  his  con-  Vt.  loo;  34  Am.  Dec.6Si. 

tract,  he  cannot   recover  rent  for  the  H  the  relation  ol  vendor  and  vendee 

occupation   of    the   vendee,  Heam   v.  no  longer  exists,  as  where  the  contract 

Tomiin,   P  e  a  k  e   193 ;   Thompson   v.  has  been  abandoned   and   the  vendee 

Bower,   60  Barb.   (N.   Y.)   463;   even  notified  that  he  must  pay  rent,  he  ulll 

though  the  occupation  was  profitable  be  liable  Tor  that  accruing  subsequent- 

to  the  vendee.     Kirtland  u-  Pounsett,  It.     Howard  v.  Shaw,  8  M.  &  W.  118 ; 

3  Taunt.   i4ji  Winterbottom   v.   lag-  Dtfight  v.  Cutler,  3  Micb.;66;  64  Am. 

ham,  7  Qi  B.  611;   53  E.  C.  L.    611;  Dec.   105, 

Blackburn  v.  Smith,  3  Ei.  783 ;  Vand-  The  converse   of    the   rule   is   true 

erheurel  v.  Storrs,  3  Conn.  303.  where  a   tenant  makes   a   contract  to 

In  Doe  V.  Cochran,  a  111.  309,  the  purchase  the  land  demised:  he  -will  be 
court,  by  Smith,  J.,  said  :  "  We  think  liable  for  rent  up  to  the  time  of  the 
It  cannot  be  denied  that,  in  the  case  of  contract,  but  not  after  that  Nestal  v. 
a  parol  purchase  of  land,  (f  the  vendee  Schmid,  39  N.  J.  L.  686. 
entersinto  possession,  and  refuses  after-  Where  it  was  stipulated  clearly  that, 
ward  to  affirm  the  contract,  he  would  until  conveyance,  the  vendee  should 
be  liable  to  the  vendor  for  use  and  oc-  pay  the  vendor  at  the  rate  of  a  fijed 
cupation,  and  could  not  dispute  his  sum  per  annum,  in  half  yearly  pay- 
title  by  setting  up  an  outstanding  title  ments,  it  was  held  that  a  tenancy  was 
in  a  third  person."  created  and  that  the  payments   might 

In  McNair  v.  Schwartz,  16  111.  34,  be  recovered  as  rent.  Saunders  v. 
the  court,  by  Treat,  J-,  said :  "Ifa  party  Musgrave,  6  B.  &  C.  514;  13  E.  C.  L.  343. 
acquires  the  possession  of  land  under  But  a  mere  stipulation  for  interest, 
a  contract  oE  sale,  and  afterwards  re-  until  the  completion  of  the  contract, 
fuses  to  perform  the  contract,  the  ven-  does  not  have  that  effect.  Davidson  v. 
dor  cannot  maintain  asBumpeit  against  Ernest,  7  Ala.  $[7  ;  Dwight  i'.  Cutler, 
him  for  use  and  occupation,  but  must  3Mich. 566:64  Am.  Dec.  105;  Clough 
resort  to  an  action  of  ejectment  to  re-  i^.  Hosford,  6  N.  H.  234;  Smith  v. 
cover  mesne  profits.  The  relation  be-  Stewart,  6  Johns.  (N.  Y.)  46. 
tween  the  parties  is  that  of  vendor  and  If  the  contract  provides  that  the 
vendee,  and  not  of  landlord  and  tenant,  vendee  may  take  possession,  and  that 
The  holding  is  under  a  purchase  and  upon  payment  of  the  price  it  shall  be- 
not  under  a  demise,"  come  his,  but  in  the  case  of  default,  he 

In  Greenup  «.  Vemor,  16  111.  36,  the  shall  pay  for  the  use  of  the  same,  a  re- 
court,  by  Treat,  C.  J.,  said :  "  There  Istion  of  landlord  and  tenant  is  created. 
is  nothing  in  the  mere  circumstance  of  Fairbank  v.  Phelps,  33  Pick.  (Mass.) 
a  vendor  remaining  in  pousession  of  535.  And  see  Landlord  and  Ten- 
premises  after  a  sale  from  which  a  ant,  vol.  la,  p.  663. 
120 
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as  a  tenant  at  will.*  As,  however,  he  is  the  equitable  owner,  if 
he  holds  under  a  valid  contract,  he  cannot  be  turned  out  of  pos- 
session unless  in  default,*  when  he  loses  all  right  and  cannot  suc- 
cessfully defend  a  possessory  action  brought  by  his  vendor.? 

If  a  vendee,  by  express  or  implied  agreement,  has  the  right  of 
possession,  he  may  take  actual  possession  either  by  himself  or  by 
a  licensee,  against  whom  he  may  maintain  trespass,  in  case  the  li- 
cense is  abused.*  He  may  also  let  the  premises  and  recover  for 
use  and  occupation  by  suit.' 

b.  Rights  of  Vendor  in  Possession.— If  the  vendor  remains 


iB  held  that  a  recov 

Dwightf.  CMtler.shTich.  566  ;  64  Xm.  eryfor  uee  and  occupation  might  be 

Dec.  105.  obtained.    Gould  t*.  Tbompson,  4  Met. 

In  Woodbury   v.  Woodbury,  47  N.  (Mase.)  114. 

H.  12  ;  90  Am.  Dec.  .^55,  the  court,  by  A  vendee  who  obtains  the  possession 

Sargent,   J.,   laid :   "II  the   purchaser  by  fraud,  is  liable  as  a  trespasser  for 

refuiei  to   complete  the  contract,   the  rents  and  profits.     Mosley  i'.  Miller.  13 

ireodor  has  the  right,  we  think,  to  treat  Bush   (Ky.)  408.     And  sec  preceding 

him  as  a  trespasser  or  as  a  tenant  at  note. 

will,  at    his    election."      Bancroft    v.  a.  Whittier  v.  Stege,  61  Cal.  138. 

Wardweti,   13  Johns.  (N.   Y.)   489  ;  7  S.  In   WMteman    -a.   Castlebury,  8 

Am.  Dec.  396.  Tei.  443,  the  court,  by  Hemphill,  C.  J., 

Thus,  where  the  contract,  being  tn  said  :  "It  will  be  seen  that  it  is  the  set- 

paTol.wasToidby  the  Statuteof  Frauds,  tied  doctrine  that  the  vendee,  If  he  be 

but  there  wbb  no  default  and  no   rev-  in  default,  cannot  defend  himself  tn  the 

ocation  by  the  vendor,  and  the  vendee  possession  of  the  land,  against  the  Eult 

planted  crops  and  was  then  turned  out  of  the  vendor." 

of  possession,  it  was  held  that,  being  a  The  rule  is  the  same  if  the  vendor 

tenant  at  will,  the  vendee  was  entitled  holds  the  vendee's  note  for  the  unpaid 

to  the  crops  as  emblements  and  could  partof  thepurchase-money.    Williams 

bring  an  action  for  their  conversion,  v.  Murphy,  11  Minn.  C34. 

Harris  v.  Ftink,  49  N.  Y.  14 ;  10  Am.  But   being  rightfully  in   possession. 

Rep.  118.  ejectment  will  not  lie  against  him  un- 
B  demand  for  possession. 

,       .  ,         an,  I  B.  &  C.448;8  E.  C. 

rent.     DaTidaon  v.  Ernest,  7  Ala.  817;  L.  igi ;  Right  v.  Beard,  t3   East   aio; 

Smith  v.   Wooding,  jo  Ala,  314;  Sea-  Hegan  v.  Johnson,  2  Taunt.  1481  White 

bury  I'.  Doe,  31  Ala.  307  ;  58  Am.  Dec.  v.  Livingston,  10  Cush.  (Mass.)  159. 

354 ;  Vanderheuvel  ».  Storrs,  3  Conn.  Where   it  was   agreed  between   the 

303  ;   JohOBon  v.   Beaucamp,   9  Dana  parties,    that  if  the   purchaser  should 

(Ky.)  1 14.  make     default,    then    the     agreement 

Where  the  defendant  under  a  verlial  should  be  void,  and  the  vendor  was  to 

agreement  to  purchase  certain  real  es-  be  at  liberty  "  to    immediately    enter 

taleof  the  plaintiff,  went  into  pKJssesslon  into   possession  and  occupancy  of  the 

thereof,  but  failed  to  pay  at  the  time  premises,  and    was  to  be  forever  dis- 

itipulated,  and   afterward   voluntarily  charged  from  the  agreement,"  it  was 

abandoned  the  premises,  though  there  held  that  if  the  contract  was  broken  by 

was  no  agreement  to  pay  rent.  It  was  the  purchaser,  the  vendor  had  a  right 

held  that  be  sustained  the  relation  to  to  enter  without  notice  or  demand  of 

the  plaintiff  of  tenant  at  will.     Patter-  possession.  Stone  -v.  Sprague,  20  Barb, 

son  V.  Stoddard,  47  Me.  355;  74  A.m.  (N.  Y.)  513. 

Dec49o;  Clough  i..  Hoaford,  6  N.  H.  The  rule  of  the  text  applies  unless  it 

134;  Alton  II.  Pickering,  9  N.  H.  494,  tic  agreed,  at  the  time  possession  Is  de- 

49S;    Ayer  v.  Hawks,   11   N.  H.  148;  livered,  that  the  vendee  shall  quit  in 

Hough  V.  Birge,  11   Vt.  190;   34  Am.  case  payment  is  not  made  on  a  certain 

Dec.  681.  day,     Doe  v.  Sayer,  3  Camp,  a 

Where  the  contract  waa  not  com-  4.  Martini'.  Scofield,  41  Wis.  167. 

pleted,  owing  to  the  destruction  of  a  6.   Hull  v.  Vaughan,  6  Price  157. 
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in  possession  after  the  sale,  he  must  manage  the  estate  in  such  a 
way  as  not  to  injure  the  purchaser.*  He  is  not  liable  for  ordinary 
deterioration,  is  not  bound  to  keep  the  premises  in  good  repair  or 
guard  against  the  decay  which  is  due  to  time  and  ordinary  use,* 
and,  it  has  been  held,  need  not  use  even  reasonable  care,*  He  is, 
however,  liable  if  he  willfully  injures  the  estate  by  removing  trees, 
shrubs,  or  articles  of  personal  property  permanently  annexed  to  it.* 
c.  Rights  of  Vendee  in  Possession. — If  the  vendee  is  in 
possession,  he  is  treated  as  owner  of  the  property.  He  may  mort- 
gage it  *  or  create  an  easement  upon  it.*  The  estates  or  rights 
thus  created  are  complete  as  against  himself,  but  are  liable  to  be 
defeated  by  the  assertion  of  the  vendor's  rights  if  they  have  been 
infringed  upon.'  A  vendee  in  possession  must,  however,  do  noth- 
ing to  diminish  the  security  of  bis  vendor,  either  by  committing 
waste^  or  removing  annexations  of  a  permanent  character.* 

1.  LUMUt7  for  S«iiti  uLd  Froflta. —        As  to  budd   a   dam   acroM  a  cre^ 

A  vendor  who  has   retained  the  title  upon  the  land  and  draw  oft  water  in  a 

and  possession,  but  hag   bound  himtelf  mill  race.     Baldwin  v.  Pool,  74  111.  97. 
to  convey  on  payment  of  the  price,  ts        T.  RaatzlottiiK  Oaa  of  FrBmlias. — 

accountable   to   the   vendee   for   rents  Wbere  real  estate  ii  sold  with  the  un- 

and  profits,   lo   the   same  extent  ag   a  derstandlng   that  it   can   be  uied   for 

mortgagee  In  posseEsIon.     Ashurst  v.  busincBs  purpoaea,  the  vendee  cannot 

Peck  (Ala.  18941,  14  So.  Rep.  541.  be  restricted  from  telling  liquors  there- 

3.   In  He11re[gel  v.   Manning,  97  N.  on.     Woodhaven  Taaction  Land  Co.  v. 

Y.  61,  the  court,  by  Earl,  J.,  said  :  "  A  Solly.  a6  N.  Y.  Supp.  150;  74  Hun  (N. 

party  agreeing  lo  sell  and  convey  prem-  Y.)  63J. 

ises  at  a  future  day,  doei  not,  in  the        S.  Taylor  v.  Porter,  i    Dana  <Ky,) 

absence  of  stipulations  to  that  eBtct,  421;   35   Am.   Dec.   155;   Wllliama  v. 

owe  the  vendee  any  duty  to  keep  them  Rogers,!   Dana  (Ky.5   375  ;  Lowry   t. 

ingood  repatrorto  guard  against  the  Cox,  2  Dana  (Ky.)  469.    Seealso  Tenni- 

decaj  which  is   due  to  time  and  ordl-  son  t'.  Stone,  33  Mich.  99,  where  ttie  act 

nary  use."  of  waste  consisted  In  removing  timber. 

S.  Hellreigcl  v.  Manning,  97  N.  Y.  But  one  in  possession  of  land,  under 
<6,  See,  contra,  Lysaght  *.  Edwards,  2  a  contract  to  purchase  which  hat  be- 
Ch,  Div.  507,  where  Jessel,  M.  R,,  in  come  forfeited,  is  not  reapoDsible  lo  a 
giving  judgment,  said:  "  There  is  a  cor-  subsequent  purchaser  Tor  timber  cut  bj 
relative  liability  on  the  part  o(  the  ven-  him  on  the  land  before  the  latter's  pur- 
dor  In  possession.  He  is  not  entitled  chase.  Walker  v.  Cole,  j  Tez.  Cir. 
to  treat   the  estate  as  hla  own.    If  he  App.  179. 

willfully  damages  or   Injures  it,  he  is         *.  In  Smith  i'.  Moore,  36  III.  393,  tbe 

liable  to  the  purchaser;  and  more  tban  court,  by  Walker,  J.,  said  :  "The  ad- 

that,   he  is  liable  if   he  docs  not  take  judged  cases  are  numerous,  and  aeem 

reasonable  care  of  it."  to  be   uniform,  with  the  exception  of 

«.  Magennis  u.   Fallon,  3  Moll.  (88;  Raymond  u.  White,  7   Cow.   (N,  Y.) 

Stow  11.  Russell,  36  III.  33;  Smith  v.  319,  that   a   purchaser,  under  an  exe- 

Price,  43  111.  399.  cuted  contract,  occupying  the  relation 

Growing  timber  is  a  part  of  the  real-  of  mortgagor  to  the  premises,  has  no 

ty,  and  passes  with  it  under  the  con-  authority  to  remove  annexations  of  a 

veyance.      Oftentimes    it    constitutes  permanent    character  from  the  land. 

the  chief  value  of  the  land.     It  Is  part  And  this  seems  to  be  the  settled  doc- 

of  the   inheritance,  and  its  spoliation  trine,  whatever  be  the  reason  or  justice 

is  waste.     Weakland  v.   HoSman,   50  of  the  rule.     At  the  ancient   common 

Pa.  St.  513;  SS  Am.  Dec.  560.  law,  all  additions  to  the  freehold  be- 

B.  Baker  v.  Bishop  Hill  Colony,  45  came  a  part  o(  It,  and  could  not  be  re- 

III.  264.  moved  by  the  tenant,  or  anyone  but 

•.  Whlttlngton  v.  Simmons,  31  Ark.  the  owner  of  the  fee,  or  by  his  license. 

377.  But  in  Poole's  Case,  t  Salk.  368,  the 
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If  the  contract  is  rescinded,  he  Is  not  responsible  for  the  ordi- 
nary wear  and  tear  of  the  property  and  the  decay  of  buildings  and 
other  infiprovements.'  If  ne  permanently  annexes  personal  prop- 
erty to  the  land,  it  remains  a  part  of  the  land  and  cannot  be 
removed  by  him.* 

If  the  vendee,  under  the  contract,  is  entitled  to  the  possession, 
but  allows  the  vendor  to  remain  in  occupation,  the  former  is 
entitled  to  the  rents  and  profits.* 

rule  was  relaxed  in  favor  of  trade  fix-  casualties  faappeaed  while  he  was 
tures,  which  hai  since  obtained  and  possessed  and  the  owner,  or  if  he  failed 
been  recognized  by  the  courts,  both  of  to  repair  and  the  property  went  to  de- 
Great  Brilain  and  the  United  Slatet.  struction,  the  loss  would  be  his.  There 
But  we  apprehend  the  true  reason  why  is  no  certainty  that  the  property  would 
a  purchaser,  before  the  completion  of  be  safer  remaining  in  the  hancb  of  the 
the  contract,  hai  no  authority  to  re-  vendor,  than  in  the  possession  of  the 
move  improvement!  which  he  may  vendee ;  and,  therefore,  unless  the  in- 
have  placed  upon  the  land,  is  Dot  be-  jury  can  be  traced  to  some  culpable  act 
cause  he  is  a  mortgagor,  but  because  or  omission  of  the  vendee,  producing 
the  law  presumes  thej  were  annexed  the  loss  in  the  value  of  the  improve- 
with  the  design  of  being  permanent,  ments,  we  perceive  no  ground  on 
The  exception  in  favor  of  trade  fixtures  which  to  charge  him.  If  he  set  fire  to 
is  made,  t>ecauae  the  annexations  are  them  and  consumed  them,  or  if  he  re- 
supposed  to  be  accessory  to  the  call-  moved  and  sold  Ihem,  in  these  and 
log  of  the  tenant,  and  not  to  the  land,  similar  cases,  as  the  deterioration 
That  tbey  were  made,  not  with  the  would  result  from  his  voluntary  act,  he 
design  of  being  permanent,  but  of  be-  should  be  held  responsible,  on  the  re- 
ing  severed  at  the  end  of  the  term,  scission  of  the  contract,  for  the  value  of 
Whilst  with  the  purchaser  the  pre-  the  property  he  has  thus  destroyed,  or 
sumption  is,  that  they  are  made  with  used.  But  when,  without  his  fault,  a 
the  design  of  their  permanent  engage-  loss  happens.  It  should  fall  on  the  ven- 
ment  in  connection  with  the  land,  and  dor  who  has  been  faithless  to  his  con- 
as  an  accessory  to  iL     He  makes  them  tract." 

in  view  of  their  becoming  his,  when  he  In  Williams  v.  R(»ers,  3  Dana  (K^.) 

■hall  have  acquired  the  absolute  own-  376,  the  court,  bj  Robertson,  J.,  said : 

CTshlp  of  the  land  by  convevance.    But  "  For  the  natural  wear  and  tear,  or  such 

until  that  time,  he  has  only  the  same  deterioration  only  as  may  have  resulted 

right  to  them  which  he  has  to  the  free-  from  the  prudent  and  ordinary  use,  he 

bold.      In    any    event,    the    doctrine  should  not  be  required  to  account,  but 

seems  to  be  too  wellsettled  todisturb."  should   be   held  responsible  only  for 

See  also  Raymond  v.  White,  7  Cow.  waste,  or  any  damage  which  shall  have 

(N.  Y.)  319.  been  the  consequence  of  his  improvi- 

,1.  Sugden  on  Vendor  and  Purchaser  dence,  culpable  negligence,  or  wanton - 

<8tb   Adi.  ed.),  p.747.     In   Taylor   v.  ness;  or  from  his  having  made  an  un- 

Porter,   i    Dana   (Ky.)  4J1;   25    Am.  usual,  or  unexpected,  or  extraordinary 

Dec.    iji5,   the  court,  by  Underwood,  use  of  the  land,  or  any  of  its  appurte- 

J.,   asid:    "  The   vendee   In  possession  nances." 

ii  the  quaii  tenant  of  the  vendor  9.  Smith  v.  Moore,  36  lit.  393 ;  Oak- 
-where  the  contract  Is  executory,  man  v.  Dorchester  Mut.  F.  Ins.  Co.,C)8 
But  still  the  vendee  holds  so  far  in  his  Mass.  57.  But  where  the  purchaser, 
own  right  as  to  incur  no  legal  obliga-  under  an  oral  contract  of  sale,  built  a 
lion  to  make  repairs,  or  to  warrant  or  frame  house,  and  the  vendor  afterward 
Insure  against  casualties.  How  can  it  repudiated  the  contract  and  took  pos- 
be  told,  that  the  same  kind  of  casualty,  session,  it  was  held  that  the  purchaser 
or  one  more  destructive,  might  not  could  maintain  replevin  for  the  build- 
have  happened.  If  the  vendor  had  con-  Ing.  Waters  v.  Reuber,  16  Neb.  99;  49 
tinned  in  possessioD,  and  not  made  the  Am.  Rep.  710. 

sale  ?    Woulil  he  keep  the  property  in  >.  Mason  v.  Chambers,  3  T.  B.  Mon. 

better    repair     than    his    vendee?     If  (Ky.)  333. 


)v  Google 


Blffbu,  DattM,        VENDOR  AND  PURCHASER. 

If  the  contract  is  not  ultimately  carried  into  effect,  the  vendee 
may  recover  for  improvements  made  in  good  faith,  in  case  the 
failure  did  not  happen  through  his  own  fault.*  If  it  was  through 
his  fault,  or  if  he  made  the  improvements  knowing  that  through 
a  defect  of  title,  or  for  some  other  reason,  the  contract  could  not 
be  consummated,  there  can  be  no  recovery.* 

d.  Payment  of  Taxes  and  Assessments. — The  question  of 
who  is  primarily  liable  to  pay  taxes  and  assessments,  depends 

1.  3  Sugden  on  Vendors  and  PuT'  with  that  conviction  In  his  mind  ex- 
chasers  (8th  Am.  ed.),  p.  ?47;  Bright  pendsttsumofmonejln  improvements, 
V.  Bo^d.l  StorydJ.  S.)494;  In  Good-  as  entitled  in  an;  Bort  to  avail  himtelt 
win  v.  Lyon,  4  Port.  (Ala.)  2ia,  the  of  it.  tf  the  penon  really  entitled  to 
court,  by  Collier,  J.,  said:  Where  the  estate  will  encourage  the  posseuor 
It  appears  that  a  contract  for  the  sale  of  it  to  expend  his  money  in  Improve- 
and  purchase  of  lands  was  made,  upon  menti,  or  he  will  look  on  and  suffer 
the  faith  of  which  the  vendee  took  such  an  expenditure  without  apprising 
possession  and  made  valuable  and  per-  the  party  of  his  intention  to  dispute  hia 
mancnt  improvements,  though  he  can-  title,  and  will  atierwardi  endeavor  to 
not  coerce  its  specific  execution  in  avail  himself  of  such  fraud,  upon  the 
equity,  either  because  the  agreement  ground  of  fraud,  the  jurisdiction  of  a 
Is  imperfect  or  its  precise  terms  can-  court  of  equity  will  clearly  attach 
not  be  shown,  the  bill  should  be  re-  upon  the  case.  But  does  it  follow  from 
tained,  to  decree  a  pecuniary  compen-  thence,  that  if  a  man  has  acqnired  an 
aation  equivalent  to  the  improvements,  estate  by  rank  and  abominable  fraud, 
If  equity  did  not  afford  this  redress,  and  shall  afterwards  expend  his  money 
the  vendee  would  sustain  an  Injury  In  improvingthe  estate,  that,  therefore, 
for  which  he  would  be  remediless,  or  he  shall  retain  it  in  his  hands  against 
else  ha«  a  remedy  at  law,  at  beat  the  lawful  proprietor?  If  such  a  rule 
doubtful  and  inadequate."  should  prevail,   it  will  certainly  tnlly 

The  following  eases  also  support  the  justify   a  proposition   which   1   once 

text:  Glass   v.  Abbott,   6  Buah   (Ky.)  heard  stated  at  the  bar  of  the  court  of 

62a ;    Williams   v.   Rogers,   3    Dana  chancery,  that  the  common  equity  of 

(Ky.)   375;   Lowry    o.   Cox,  a    Dana  this  country  was,  to  Improve  the.Hght 

(Ky.)  469 ;  Ewing  v.  Handley,  4  Litt.  owner   out    of  the  possession  o(   hU 

(Ky.)  370;  14  Am.  Dec.   140;   Park-  estate." 

hurst  V.  VanCorOandt,  1  Johns.  Ch.        The   fbllowing  cases   support  the 

(N.  Y.)  373;  Albea  v.  Griffin,  3  Dev.  &  sutementof  the  text:  Boeken  v.  Alder- 

B.  Eq.  (N.  Car.)  9.  man,  36  Kan.  738;  Patrick  v.  Marshall, 

The  measure  of  the  amount  which  1    Bibb   (Ky.)   45;  4  Am.    Dec.  670; 

may  be  recovered,  Is  the  enhancement  Ormsby  «.  Hunton,  3  Bibb  (Ky.)  39S; 

of  the  value  of  the  property  and  not  Barlow  v.  Bell,  i   A.    K.  Maroh.  (Ky.) 

the  cost  of  the  improvements.     Smoot  146 ;  10  Am.  Dec.  731 ;  Howe  'd.  Log- 


I.  Smoot,  13  Lea  (Tenn.)  374;  Smith-  wood,  3  A.  K.  Marsh.  (Ky.)  389;  Pugh 
son  V.  Imnan,  5S  Tenn.  8S;  Tyler  v.  v.  Bell,  i  T.  J.  Marsh.  (Ky.)  404;  Bal- 
Fickett,  75  Me.  iii.  Butsee  McCracken     tlmore  ii.  McKin,  3  Bland  (Md.)  4 


■.  McCracken,  88  N.  Car,  373,  which  Gillespie   v.  Moon,   1  Johns.   Ch.  (N. 

held  that,  if  the  vendor  fails  to  carry  Y.)  601  ;  7  Atn.  Dec.  559. 

out   a   parol   contract  for  the  sale   of  A  fraudulent  possessor  ia  never  al- 

land,  the  vendee  can  recover  nothing  lowed    for     beneficial    improvementa. 

for  improvements   made  by  him  upon  Van  Home  v.  Fonda,  5  Jolins.  Ch.  (N. 

the  land,  the  defendant  making  no  use  Y.)  416;  Long  v.  Finger,  74  N.  Car. 

of   them,   and   not  objecting  to   their  ;o3. 

removal.  In  Rainer    v,    Huddieston,  4  Heisk. 

9,  In    Kenney  V.   Brown,   3   Ridgw.  (Tenn.)  3)6,  thecourt.by  Nicholsoo,C. 

P.  C.  578,  the  court,  by  the  Lord  Chan-  J.,  said:  "It  is  well  settled  that,  whena 

cellor,  said :  "  As  to  the  equity  arising  bana  fidt  possessor  nf  land  has  made 

from    lasting  and   valuable   improve-  Improvements  thereon,  aqd  the  owner 

mcnts,  I  do  not  consider  a  man,  who  1<  comes  into  a  court  of  equity  (or  an  ac- 

conscious  of  a  defect  in  his  title,  and  count   of  the   rents  and    profits,    the 
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upon  the  tenns  of  the  statute  providing  for  their  levy  and  collec- 
tion. Unless  there  be  special  provisions  to  the  contrary,  it  is  the 
one  who  holds  the  legal  title.*  As  between  the  parties,  however, 
the  one  in  possession — whether  vendororvendee — is  liable,*  unless 

defendaat   will  be  >Ilowed  to   deduct  S.  Coolej   on  Taxxtioa  (ad  ed.).  p. 
theTefrom  the  full  amount  of  all  ameli-  467  ;   Lathers  -d.  Keogh,  109  N.  Y.  583. 
orationa    and  improvementi  which  he  In  Hall  v.  Denckla,  iS  Ark,  515.  Ih« 
tui  beneficlallT  made  upon  tlie  estate."  court,  by  Bennett,  J.,  s«ld :  "  The  land 
See  also   McKlm  v.  Moody,  i   Rand,  was   sold  in  1859    (or    taiea    of   1858. 
(  Va.}  58.  Ljon  bought  the  land  and  took  posset- 
Where  the  vendee  refuse*  to  carry  «lon  October  5,   1857.     Bj  law  he  wu 
out  the  contract,  the  vendor  not  being  bound   for  the   taxes,   and  it  was    an 
in  fault,  the  former  cannot   oReet   the  attempted  fraud  to  ouffer  them  to  be 
<nilue  of  his  improvements  agatntt  the  sold  and  to  buj  them  in.    That  would 
tatter's   claim   for  use  and  occupation,  be  to  take  advantageofhis  own  wrong. 
Guthrie  V.   Holt,  9  Bazt  (Tenn.)  537.  A  vendee  la  bound  to  pay  all  tax  assess* 
See    also     Imf&ovbmbkts,    vol.    10,  ments  on  land  after  sale.  But  it  Is  urged 
p.  341.  that  the  vendor,  bjr  terms  of  his  bond, 
t.  Burroughs  on  Tazatloa   (1877),  4  was  bound,  upon   payment  of  the  pur- 
98;  Perry  on  Truats  (4th  ed.),  4  331,  chase-money,  to  malte  and   execute  '■ 
In  L^trobe  v.  Baltimore,  19  Md.  31,  good  and  sulficient  deed,   clear  of  all 
the  court,  by  Cochran,  J.,  said ;  "  That  incumbrances,'  and  that  this  could  not 
taxes  aaeciGed  upon  a  truat  estate  con-  be  done  while  the  taxes  accruing  after 
sdtate  a   legal  cause  of  action  against  making  the  bond  and  before  the  execu- 
the  holder  of  the  legal  title,  we  do  not  tlon    of    the  deed,  remained   unpaid, 
doubt,  for  at  law  the  legal  estate  in  the  These  taxes,   however,  arose  after,  and 
hands  or  a  trustee  has  the  legal   inci-  were  liens  or  incumbrances  subsequent 
dents  and   obllgatlona  of  an   absolute  to  the  sale.   The  obligation  of  the  ven- 
title,  subject  only  to  the  claims  In  equity  dor  was   to  convey   the  proper^  clear 
of  the  cettui  qut  truat"  of  any  incumbrance  placed  thereon  by 
The  followmg  cases  also  support  the  himself  or  on   his   account,    and   not 
...    ...    ,_  pingrec,  110  Maas.  47;  those  arising  on    the  account   of  the 

■  "         ■          "  vendee.    "                      .    -. 

p.  Burlington,  iS  Vt.  188.  K>Kes  made  bv  the  vendor,  whether  be- 

In   Willard  v.  Blount,  11   Ired.  (N.  fore  or  after;  judgments  against  him  or 

Car.)   6*4,  the  court,  by   Pearson,  J,  any  former  owner,  he,  of  course,  would 

said :  **  Land,  then,  is  taxed  according  have  to  meet  and  satisfy ;  but  not  mort- 

to  its  (ee-slmple  value,  and  whoever  is  gages  made   by  the  vendee,  nor  judg- 

owner   of   land   for  the  time  being  Is  ments  against  him  or  other  Hens  created 

bound  to  pay  the  tax.     If  the  estate  Is  by  his  act,  or  failure  to   discharge  bis 

divided  by  giving  a  particular  estate  to  liabilities.     The  vendor  is  not  respon- 

one — the  remainder  to  another— as,  if  sible  for   anything  done  or  omitted  in 

an  estate  is  limited  to  A  for  life  or  for  relation  to  tne  tltte  by  the  vendee,  nor 

ten  years,  remainder  toB  and  his  heirs,  is  be  bound  to  covenant  against   liens 

the  valuation  Is  assessed  without  refer-  arising  by  reason  of  his  failure  to  dii- 

ence  to  tblsdivision.andeach  must  pay  charge  his  duty."  In  Fitzgerald  v.  Spain, 

the  tax,  during  the  time  he  is  owner  and  30  Ark.  100,  the  court,  by  Williams,  J., 

enjoys  possession  and  pernancy  of  the  said :  "  A  vendee  in  possession  under  a 

proQta."  title  bond,  in  the  enjoyment  of   rents 

Under  a  statute,  providing  that"  the  and  profits,  or  having  power  to  enjoy 

owner  of  property  on  the  first  day  of  them,  is  so  far  bound  to  pay  taxes,  as  to 

April,  In  any  year,  shall  be  liable  for  the  preclude    him    from     acquiring    title, 

taxes  of  that  year,  and  the  purchaser  of  directly  or  indirectly,  from  or  under  a 

property  on  the  first  day  of  April  shall  sale  for  taxes,  which  accrued  while  he 

be  considered   as  the  owner    on  that  was  so  under  obligation  to  pay." 

day,  a  vendor  who  sells  real  estate  after  In  July,  1864.  A  sold  his  real  estate  to 

the  first  day  of  April,  In  the  absence  of  B  upon  the  following   terms :   A  was 

a  special   contract  to  the  contranr,  is  to  give  B  possession  on  the  last  day  of 

liable  for  taxes  tor  that  year.  McClure  March,  1865,  and  to  give  a  good  and 

V.  Campbell,  35  Neb.  57.  sufficient  title  unincumbered.    There 
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it  is  otherwise  stipulated,'  and,  if  the  one  not  in  possession  is 
compelled  to  pay  them,  he  has  a  remedy  over  against  the  other. 
A  vendor  who  has  thus  been  forced  to  pay  taxes  may  withhold 

conveyance  until  reimbursed.*  He  is  liable  himself  in  any  event, 
however,  for  taxes  due  which  had  become  a  lien  previous  to  the 
contract  of  sale.' 

were  to  be  several  pajments,  the  last  filling,  and  paid  bj  the  pUintiS,  It  was 

to  be  on  the  last  daj  of  March,  1865.  held   that    the    defendant   was  liable, 

In  November,  1864,  a  township  couotjr  whether  the  proceedings  under  which 

taic   was   levied   on    the   land   In   the  the  assessment  was  laid  were  regular 

name  of  A,  and  in  January,  1865,  other  or  not     McCormick  v.  Cheevera,  114 

taxes  were  levied.    In  December,  1865,  Mass.  261. 

A  paid  all  these  taxes,  and  afterward  Where  the  owner  of  ■  lot  subject  to 
sought  to  recover  the  amounts  paid  a  street  BSse3Einent,convejBapart  bja 
from  B.  The  court  said  that  A  "  was  warranty  deed,  and  subsequently  con- 
liable  for  the  taxes,  and  that  they  veys  the  remainder  by  a  warranty  deed, 
could  have  been  recovered  from  him  except  as  to  such  ascessinent,  the 
by  duecourse  of  law.  He  was  the  legal  liability  for  such  assessment  rests  on 
owner  of  the  estate  when  they  were  .the  part  last  conveyed.  Michaels  v. 
levied,  and  he  was  the  equitable  or  Keane  (Wash.  1894),  36  Pac.  Rep. 
real  owner  during  the  same  period,  re-  6S1. 

ceivlng  the  rents  and  profits  up  to  the  A  contract  made  August  fourth,  pro- 
last  day  of  March,  1865,  when  he  was  vided  that  the  deed  which  was  exe- 
to  give  a  good  and  sufficient  title,  and  cuted  August  twenty-third  should  con- 
deliver  possession.  The  title  was  to  be  vey  certain  property,  "free  and  clear 
unincumbered,  and  this  could  only  be  from  all  incumbrances,"  except  cer- 
done  by  his  paying  these  liens,  which  tain  mortgages,  and  that  "the  calcula- 
be  finally  did.  He  has,  therefore,  no  tions  and  adjustments  of  the  exact 
cUim,  either  legal,  equitable,  or  moral,  amounts,  to  be  paid  as  to  rents,  in- 
upon  this  defendant  for  the  liens  so  terest,  etc.,  shall  be  made  the  SMine  as 
paid  talm."  Densmore  v.  Haggerty,  59  if  this  contract  were  actually  carried 
Pa.  St.  189.  out  on  September  first,  at   u  M."    An 

The  vendee  in  possession  Is  liable  for  annua!  tai  was  assessed  at  the  time  of 
all  taxes  asseBsed  on  the  land,  although  the  execution  ol  the  contract,  but  was 
the  vendor  agrees  to  give  him,  at  a  cer-  not  confirmed  until  August  twenty- 
tain  time,  a  good  deed.  Farber  v,  ninth.  On  the  day  of  the  execution  of 
Purdy,  69  Mo.  601.  the  deed,  an  adjustment  of  rents,    in- 

Wbere  the  land  is  vacant,  a  rendee  terest,    gas    charges,     and    insurance 

who  has  fully  performed  everything  to  premiums  was  made  without  regard  to 

be  done  on  his  part,  must  pay  the  taxes,  any  taxes.     It  was   held  that  the  ven- 

Sherman  v.  Savery,  1  Fed.  Kep.  505.  dor  was  under  no  obligation  as  to  this 

1.  The  law  determines  the  taxes  to  tax,     L«thers  v.  Keogh,  109  N.  Y-  583- 

be  paid  by  each  party,  when  real  estate  3.  Cooley  on  Taxation  (id  ad.),  p. 

is  sold,  in   the  absence  of  any  special  467 ;  Bradford  v.  Union  Bank,  it  How. 

agreement  between  thepartlea  concern-  (U.  S.)  64;  Farber  v.  Purdy,  69  Mo.  601. 

jnethem.  Everett  ri.  Dllley,  39  Kan.  73.  t.   Rundell  v.  Lakey,  40  N,  Y.  513; 

In  an  agreement  to  exchange  real  es-  Cogbum  v.  Hunt  56  Miss.  718;  Sivley 

tate   for   bank   stock,  the   stipulation,  v.   Summers,   57  Miss.  713;   Sims    v. 

"taxes  of   1875   to   be  paid  by  owners  Gray,  66  Mo.  613;  Schaefer  v.  Cansev, 

respectively,"  applies  to  the  property  8  Mo.  App.  143;  Ellis  v.Foster,7  Heisk. 

each  is  sellinK,  and  not  to  what  each  is  (Tenn.)    131;    Staunton  v.    Harris,  9 

receiving.      Morrison   v.   Wasson,   79  Heisk.  (Teon.)  579. 

Ind.  477.  Where  a  party  who  purchased  land 

A  purchaser,  on  accepting  the  deed  at  a  clerk  and  master's  sale,  has  after* 

of  an  ungraded  lot  in  a  city,  said  to  the  ward  been  compelled  to  pay  the  taxes 

vendor :  "  You  have  to  pay  for  the  fil-  then  due  upon  the  property,  such  pay 

Itngin;"  to  which  the  reply  was:  "All  ment  not  being  considered  voluntary 

right,  I  will  pay  ft."     In  an  action  by  or  officious  in  the  sense  of  the  law,  the 

the  purchaser,  to  recover  the  amount  of  purchaser  may  recover  of   the  former 

~         '.  subsequently  laid  for  the  owner    the    amount    io  expended    in 
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The  one  who  thus  pays  taxes  due,  as  between  the  parties,  by 
the  other,  has  only  a.  personal  remedy ;  he  has  no  lien  on  the  land.' 

*■.  Acquiring  Adverse  Interests. — The  relation  between 
the  vendor  and  purchaser  is  so  far  confidential,  that  neither  can 
assert  against  the  other  an  adverse  title  to  the  property.*  Where 
a  vendee  or  vendor,  not  in  possession,  thus  attempts  to  set  up  an 
adverse  title,  the  case  rests  upon  the  general  principles  of  estop- 
pel, and  facts  must  exist  to  sufficiently  bring  it  within  them.^ 

The  relation  of  a  vendee  in  possession  to  his  vendor,  is  closely 
analogous  to  that  of  landlord  and  tenant.  Having  been  put  into 
possession,  he  is  estopped  to  deny  the  title  of  the  vendor  under 
whom  he  holds,*  unless  such  a  step  is  necessary  to  prevent  eviction, 

aaaumpsil.  ChlldrM*  v. Vance,  i  But.  par  it  back.  The  doctrine  resit  upon 
<Tenn.)  406.  tbUfoottng;  the  vendor  U  under  ■  cov- 
X.  Ballance  v.  Forrrtb,  13  How,  (U.  enant  to  wairant  and  defend  the  title 
SO  iS;  BBII7  f .  Doollttle,  34  III.  577;  to  the  vendee,  hii  heirs  and  auigni. 
Williami  V.  Townsend,  31  N.  Y.  411.  Such  covenant  Includes  the  Idea  of 
1.  Came  v.  Mitchell,  lo  Tur.  913;  quiet  enjoyment.  But  the  vendee,  hj 
Graham  v.  Haclcnith.  i  A.  K.  Manh,  tltnelj  Interposition,  has  bought  in  a 
(Kt-)  433;  Trask  -d.  Vlnion,  lo  Pick,  title  or  JQcumbraoce  which  would  have 
(lifasa.)  109.  swept  away  hla  possession,  and  has 
Parties  who  have  obtained  posseialon  thereby  kept  the  covenant  of  the  vend- 
or lands  from  their  grantor,  cannot  or  unbroken.  He  has  done  what  Was 
afterward  repudiate  his  title,  and  all  re-  necessary  for  his  own  saretj,  and  what 
lease*  thareaflcr  procured  by  them  to  was  Incumbent  primarily  on  the  vend- 
cnre  defects  in  the  title  of  such  grantor  or.  If  he  had  waited  until  a  recovery 
must  be  held  to  have  been  obtained  tn  had,  then  he  could  have  pursued  his 
aupport  of,  and  not  for  the  destruction  covenant,  and  recovered  the  price  paid 
of.  such  title.  Wilkinson  v.  Green,  34  for  the  land."  Seealso  Wadev.Thomp- 
Mich.  331.  son,  51  Mi«9.  367. 

A,  having  taken  poasession  under  B,  In    Austin   v.  McKlnney,   5   Lea 

b  not  at  liberty  to  repudiate  his  title  (Tenn.)  ^,  the  court,  by  Freeman,  J., 

afterward ;  and  all  releases  obtained  by  said:    "  If  a  vendee  is   In   possession, 

A  to  cover  defects  in  the  title,  must  be  either  by  deed  or  by  contract  to  convey, 

bald  to  have  been  obtained  In  support  and  has  not  been  evicted,  but  purchases 

of  B's  title,  and  not  for  its  destruction,  in  a  better  outstanding  title,  it  Inures 

Parmer*'  and  Mechanics'  Bank  v.  Bron-  to  the  benefit  of  the  vendor,  and  all  he 

■on,  14  Mich.  369.  can  ask  is  to  be  reimbursed   his  outlay 

In  Cromwell  i'.  Craft,  47  Miss.  60,  Inobtainfng  the  tltle,notexceeding  the 

the    court,  by  Tarbell.  J.,  said  :  "  No  value  of  the  land."     See  also  Casey  v. 

doctrine  Is  better  settled  than  that,  hav-  Hanrick,  69  Tex.  44. 

faig  recognlied  a  title  by  purchase  and  An   after-acquired  title  in   the  name 

the  acceptance  of  possession  thereun-  of  the  vendee,  will  Inure  to  the  benefit 

der,  the  purchaser  shall  do  nothing  to  of  the  vendor.  The  former  la,  however, 

i^c  prejudice  thereof,  so  long  as  the  re-  entitled  to  recover  what  he  paid  for  it 

lation  continnes."     See  alio  Aston  v,  with  interest,  if  it  was  needed  to  pro- 

Robinaon,  49  Miss.  353.  tect  and  perfect  his  title.     Thredgill  i>. 

IiiKlrkpatrlck».Mriler,5oMiss.Mi,  Pintard,  la  How.  (U.  S.)  34;  LewU  p. 

the  court,  by  Simrall,  J.,  said  :  "I^n  Boskins, 37  Ark.6i ;  Peay  v.  Capps.  17 

good  faith,  the  purchaser  has  laid  out  Ark.  i6a;   Stephens  v.   Black,  77  Pa. 

Els   money  lo   eitlngnish    an   inctim-  St.  138. 

bmnce,  or  to  procure  a  conveyance  of  1.  Egtoppkl,  vol.  7,  p.  1. 

pMramouDt  title,  while  he  cannot  assert  4.  In   Roe  v.   Doe,  9  Wall.  (U.  S.) 

such   ineumbrance   or  conveyance  to  390,  the  court,  by  Swayne,  J.,  said:  "  If 

defeat  llie  title  accepted  from  his  vend-  a  contract  stipulates  tor  poesctsion  by 

or,  yet,  since  the  outlay  was  necetnary  the  vendee,  or  the  vendor  puts  him  tn 

for  tbe  snpport  and  protection  of  his  possession,  he  holds  as  a  licensee.   The 

rigbtand  poaaesslon,  the  vendor  shall  relation  of  landlord  and  tenant  does 
J27 
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in  which  case  he  may  attom  to  a  stranger.*  These  principles 
hold,  however,  only  in  cases  involving  the  right  of  possession ; 

not  subelet  between  the  pkrtiea.    The  Tbe  extent  of  the  posiewor't  claim  is 

characterUtic  feature  of  that  relation  ii  measured  \>y  hU  contract;  he  cannot 

want[ng.    The    vendee    paj's   nothing  dispute  the   title  of  the  person   under 

for  the  enjoyment  of  the  propcrtj,  whom  be  purchaBes,  but  holds  subservt- 

The  case  cornea  within  the  category  of  enttohlm;  anduntil  hcdoeisome  un- 

a  license.     In   such   cases  tbe  vendee  equivocal  act,  to  manifest  a  repudiation 

cannot  dispute   the  title  of  the  vendor,  of  the  contract  and  bring  this  home  to 

anj  more  than  tbe  lessee  can  question  the  knowledge  of  the  other  partj,  he 

the  title  of  his  lessor.     The  assignee  of  cannot  be  considered  as  holding  adverse 

the  vendee  U  at  much  bound  bjr  the  to  the  person  under  whom  he  toolt  po«- 

estoppel  as  the  vendee  himself."  session;  at  least,  nothing  short  of  this 

In  Ormond  v.  Martin,  J7  Ala.  6oi,  unequivocal  act  and  notice  can  be  coo- 

the  court,  by  Walker,  J.,  said  :  "  Where  sidered  as  constituttng  an  adverse  po*- 

a  partj  enters  Into  the   pouestion  of  leulon  in  him." 

land,  under  a  bond  conditioned  to  make        But  sec,  contra,   Bright  v.  Rochester, 

titles  when  the  purchaae-monejr Is  paid,  7  Wheat.  (U.S.)  548,  where  the   court, 

his  possession,  so  long  as  the  purchase-  by   Marshall,    C.    J.,    said  :    "  The 

money  remains  unpaid,  1*  held  to  be  in  vendee  acquires  the  property  for  him- 

subordination  to  the  title  of  the  vendor,  self,  and  his   faith   Is   not   pledged   to 

and  In  an  action  by  the  latter  for  the  maintain  the  title  of  the  vendor,     llie 

recovery  of  the  land,  the  vendee  can-  rights  of  the  vendor  are  Intended   to  be 

not  claim  the  protection  of  the  Statute  extinguished  by  the  sale,  and  he  has  no 

of  LimitatloDson  the  ground  of  adverse  continuing  Interest  in  the  maintenance 

possession   under    color  of  title.     But  of  his  title,  unless  he  should  be  called 

when  the  vendee  has  complied  with  the  upon.  In  consequence  of  some  coTcnant 

terms  of  the  contract  on  his  part,  by  or  warranty   in  his  deed.     The  prtn- 

Byine   the    purchaie-moner,   such    a  erty  having   become,  by   the  sale,  the 

nd  is  color  of  title;  and  ft  he  there-  property  of  the  vendee,  he  has   ■  right 

after  remain  in  possession,  claiming  the  to  fortify  that  title   by   the   purchase 

land  as  his  own,  for  the  period   pre-  of  any  other  which  may  protect  hln 

scrllKd  by  the  Statute  of  Limitations,  in  the  qutet  enjoyment  of  the  premises, 

the  legal  title  will  be  barred."   See  also  No  principle  of  morality  restrain*  him 

Harris  f.  King,  16  Ark,  ijj;  Harral  -a.  from  doing  this;  nor  Is  either  the  letter 

X^everty,  jo  Conn.  46;  47  Am.  Rep.  608.  or  spirit  of  the  contract  violated  by  it." 

He  who  haa  the  title  to  land.  Is  to  be         In  Green  i>.   Dietrich,   114   111.  636, 

deemed  to  be  in  the  seisin  and  posses-  the  court,  by  Scott,  J^   aaid:  "  Tne 

sion  of  It,  and  to  continue  so  until  vendee  Is  under  no  obligation  to  maJn- 

ousted  thereof  by  an  actual  possesaion  tain  his  vendor's  title,  and  there  is  no 

In  another  under  a  claim  of  right.  The  policy  of  law  that  forbids  the  vendee  In 

possession  of  one  who  enters  disclaim-  possession  to  buy  an  outstanding  title 

Ing  title,  is  to  be  considered  as  a  posses-  to  the  premises,  and  assert  it  against  his 

sion  by  the  consent  of  him  who  has  the  vendor,  otherwise  it  might  be  asserted 

title ;  nor  will  a  contlntumce  of  this  pos-  by  the  owner,  or  a  stranger  might  hut 

session  avail  to  mature  a  title  under  the  It,  and  it  would  be  lost  to  both."     TY> 

Statute  of  Limitations,  until  the  charac-  the  same  effect  Is  Jackson  r.  Johnson, 

ter  of  the  possession  has  been  changed,  5  Cow.  (N.  Y.)  74;  15  Am.  Dec.  433. 
either  by  a  declaration  to  that  efiect,        A  vendee  in  possession,  whose  vend- 

communlcated  to  him  who  has  the  title,  or  conveys  to  another  In  violation  of  his 

or  by  the  exercise  of  acts  of  ownership,  contract,  Is  absolved,  and  may  deny  the 
inconsistent  -with  a  tenancy  by  the  con-  title  he  entered  under,  and  purchase  and 
sent  of  him  who  has  the  title.  Stamper  defend  under  any  other  claim.  Lc^n 
*.  Griffin,  10  Ga.  31a.  See  also  Greeno  o.  Steele,  7  T.  B,  Mon.  (Ky.)  102 ;  86 
V.  Munson,  9  Vt.  37;  31  Am.  Dec.  605.      Am.  Dec.  83.     This  applies  to  a  pur- 

In  Ripley  v.  Yale,  18  Vt.  3io,  the  chase  at  tax  sale,  although  the  one  buy- 
court,  by  Williams,  C.  J.,  said  :  "  While  Ing  in  the  title  was  not  bound  to  pay 
there  subsists  any  contract,  express  or  the  tax.  Johnston  v.  Smith,  70  Ala. 
Implied,  for  tbe  purchase  of  the  title,  be-     loS;  Harkreader  v.  Clayton,  j6  Mhs. 

tween  the  parties  in  and  out  of  poases-  3S3 ;  11  Am.  Rep.  369. 
aion,  tbe  posiessioa  cannot  be  adverse.        1.  Estoppel,  vol.  7,  pp.  15, 17. 
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they  have  no  application,  for  instance,  where  suit  is  brought  to 
recover  the  purchase-money,  where  want  of  title  may  be  a  com- 
plete defense.* 

/.  Furnishing  Abstract — (See  also  Abstract  of  Title, 
vol.  I,  p.  46;  Title  (Real  Property),  vol.  26,  p.  20). — It  is  a 
common  custom,  in  the  carrying  out  of  sales  of  land,  to  furnish 
an  abstract  of  title.*  In  England  it  m^y  he  required  by  thevendee, 
but  in  the  United  States  the  law  is  otherwise,*  Even  if  it  is 
customary  to  furnish  one,  it  cannot  be  legally  demanded,  unless 
provided  for  in  the  contract,*  as  in  case  the  parties  stipulate  that 
Furnishing  it  shall  be  a  condition  precedent.'  The  difference  in 
the  law  in  this  regard,  in  the  two  countries,  probably  proceeds 
out  of  the  fact  that  in  England,  the  burden  of  proving  title  is  on 
the  vendor,  while  in  the  United  States,  invalidity  of  title  is  a 
nutter  of  defense,  to  be  alleged  and  proved  by  the  purchaser." 

1-  a  coveoanC,   bj  the  vendors,  that  special     Kgreeincnt.     Wade     i'.    Kill- 

they  would  execute  to  the  purchaser,  ough,  5  Stew.  Si  I'.  (Ala.)  450 ;  Cbap- 

oniceHaEn  daj  "  a  good  and  Buflicient  man  i'.  Lee,  55  Ala.  613. 

conrejmce  "  of   a  certain  lot  of   land.  Where   a  contract  contain*  the  fol- 

*>■  lield  to  bind  the  Tenders  to  con-  lowing  etipulation,  "  title  to  be  good,  or 

>'cj  a  good  title  to  the  purchaser ;  and  the  monej  to  be  reiunded,  partf  of  the 

the  title  ai  the  vendori  having  been  ex-  first  part  to  furnish  abstract  of  title  to 

tinguiihed  before  the  conveyance   bj  said  land,"  and  an  abstract  is  furnished 

Hk  under  a   mortgage,  although  the  which  fails  to  show  good  title,  moner 

inortgtge  existed  and  was  upon  record  paldbj  the  purchasermay  be  recovered, 

at  the  time  of  malting  the  contract,  it  even  though,  as  a  matter  of  Tact,  the 

was  held  that   the   purchaser    had   a  title  1«  perfect.     Boat  v.  Farrlngton,  85 

right  to  treat  the  contract  as  rescinded,  Cal.  535. 

nthout    demanding    a     conveyance ;  A  vendor,  who  bai  agreed  to  furnish 

ind  that   this  failure   of  the  vendor's  an  abstract  as  a  condition  precedent  to 

title  was  a  good  defense  to  an  action  a  part  payment  of  the  purchase- money, 

brought  to  enforce  payment  of  a  judg-  is  absolved  from  the  necessity  of  doing 

01  enl,  obtained   upon   a  note  given  in  so,  if  the  purchaser  notifies  him  that  he 

part  payment  of  the  first  installment  is  unable,  for  want  ol  funds,  to  comply 

of   the  pure  base -money ;  such    judg-  with  the  contract,   Johnston   v.  Jobn- 

ment  having  been  rendered  before  the  son,  43  Minn.  ;. 

extinguishment  of  the  vendor's  title  by  B.  It  was  held  in  Howe  v.  Hutchison, 

a  sale  under  the  mortgage,   and   con-  10^  111.  501,  that  if  the  (urnisiiing  of  an 

sequently  at  a  time  when  the  purchaser  abstract  is  made  a  condition  precedent, 

htA  nn  valid  defense.  Burwell  t.Jack-  failure   in  this  regard  will  justify  the 


•on,  9  >J,  Y.  53S-  purchaser  in  considering  the  c 

1.  A»«tTWti  of  TIU*.— In  JVeiv  Tork,  at  an  end,  and  the  vendor  cannot  le- 
ft is  cuiiomary  for  the  abstract  to  be  gallj  demand  an  extension  of  time,  in 
made  at  the  vendor's  expense.  Con-  order  to  prepare  a  second  abstract,  the 
nelly  :.  Pierce,  7  Wettd.  (N.  Y.)  131;  first  one  failing  to  disclose  the  title 
Carpenter    v.    Brown,   6    Barb.    (N.  agreed  upon. 

V.}  149,  Where  the  abstract  is  placed  in  the 

*.  Abstract  of  Title,  vol.  i,  p.  46.  handsof  a  third  party,  and  notice  given 

In  England,  It  is  customary  to  give  to  the  purchaser  that  it  may  be  seen 

an  abstract  of  title  to  the  vendee,  but  there,  and  no  objection   is  made  at  the 

this  ii  not  the   custom  in  the   Unittd  time,  the  failure  to  furnish  the  abstract 

Slaifi.    It  is  common,  however,  to  re-  directlj   to   the   purchaser  cannot  be 

cite  the  claim  of  title  in  the  preamble  successfully  claimed   as  a   ground  of 

of  the  deed.     Espy  v.    Anderson,  14  rescission.     Papin    v.    Goo4»ich,    103 

P»-Sl3oS.  III.  86. 

*•  [a^/ai<f»ia,  however,  an  abstract        •.  Martlndaleon  AbstrmcU   of  Title 

'^J  be  demanded  in  the  absence  of  (id  ed.),   4    5;   Blackburn   v.  Smith,  > 
jSC.ofL.— 9                          129 
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If  a  "  good  and  sufficient  "  or  "merchantable"  abstract  is  called 
for  by  the  contract,  the  one  furnished  must  be  in  orderly  form  for 
perusal,  and  certified  by  some  person  of  recognized  skill  and  finan- 
cial responsibility.' 

If  practicable,  the  abstract  should  deduce  title  from  the  United 
States  or  a  state  government.  With  the  exception  of  titles  de- 
rived from  Indian  tribes  and  foreign  nations,  and  subsequently 
ratified  by  treaty  or  statute,  the  government  patent  or  grant  is 
regarded  as  the  ultimate  source  of  the  title."  If  impracticable  to 
go  back  to  the  original  source,  as  is  frequently  the  case  in  the 
older  communities,  the  abstract  must  begin  at  a  point  far  enough 
remote  to  make  sure  that  the  Statute  of  Limitations  has  run 
against  all  adverse  Interests,  bearing  in  mind  that  it  is  generally 
suspended  to  preserve  the  rights  of  persons  under  disability.  A 
common  period  is  forty  years.' 

g.  Production  of  Title  Deeds. — While,  owing  to  the  regis- 
tration system,  the  original  title  papers  are  now  of  minor  impor- 
tance, the  right  to  them  is  in  the  vendee,  on  the  completion  of 
the  contract,  and. he  can  compel  their  production  by  a  suit  in 
equity.* 

h.  Preparation  of  the  Deed  of  Convey ajjce. — In  England. 
the  duty  of  preparing  the  deed  and  transferring  the  title  rests 
upon  the  purchaser;*  in  the  i/«rV^rf5/(i/«,  upon  the  vendor.*   Until 

Bxch.793iDailj'i'.Litchfield,ioMlch.  Ii  held  subject  to  the  laws  or  the  In- 

38;  Little  V.  Paddletord,  13  N.  H.  167.  diana,  and  If  they  choose  to  again  take 

in   Eipj  V.  Anderson,  14   Pa.  St.^i:!,  the  properij'  and  to  make  a  difTerCDt 

tbe  court,  by  Coulter,  J.,  said:  "The  dispoiltion  of  it.   the  courts    cannot 

ra\e\scaveal  tmplor.     It  is  the  dutj,  protect   tbe   righti   before   granted, 

therefore,  of  a  purchaser  to   examine  Jackson  v.  Porter,  1  Paine  [U.  S.)  457; 

for    himself.    The    defendant   is     not  Johnson  ».  Mcintosh, 8  Wheal.  (U.S.) 

bound  to  accept  a  doubtful  title,  but  it  543 ;  Mitchel  v.  U.  S.,  9   Pet.   (U.   S.) 

Is  hia  business  to  show  that  It  Is  doubt-  711;  U.  S.  v.  Fernandez,  la  Pet  (U. 

ful  or  positively  bad.     la  England,  \t  8)303;  U.  S.  v.  Rillieui,  14  How.  (U. 

b  customary  to  give  to  the  vendee  an  S.)  189. 

abstract  of  title,  but  that  is  not  usual  Titles  derived  from  foreign  govem- 

here.     It  is  common,  however,  tore-  ments  are  inchoate  until  confirmed  bj 

cite  the  chain  of  title  In  the  preamble  our  own.     U.  S.  v.  Percheman,  7   Pel. 

to  tbe  deed."  (U.  S.)  51;  U.  S.  i'.  Clarke,  9  Pet.  {U. 

I.  Warvelle   on   Vendor    and   Pur-  S.)  168;  Smith  ti,  U.  S..  10  Pet.  (U.  a) 

chaser,  p.  318.  3J6;  U.  S.  v.  Clarke,   16  Pet,  (U.  S.) 

If    the   agreement    be  to    furnish  a  218;  Les  Bois  v.  Bramell,  4  How.  (O. 

"satisfactory  "  abstract,  the  word  "  sat-  S.}  449. 

isfactory  "  applies  to  the  abstract  only,  1.  Martindale  on  Abstracts  of  Title 

and   constitutes    no   agreement    as  to  (id  ad,).  §4   18,  19;  People  r.  Arnold, 

title.    This  Is  very    clearly   so   where  4  N.  Y.  508. 

only   a  quit-claim  deed   is  called  for.  4.  Wilson  v.  Rybolt,  17  Ind.  391 ;  79 

Fitch  r.  Wlllard,73  HI.  9J-  Am.  Dec.  486. 

A  "  perfect "  abstract  is  one  properly  B.  Sugden  on  Vendors  and  Purchaa- 

prepared,  although  It  be  of  a  defective  ers   (8th   Am.  ed.),  p.  141 ;   Knight  v. 

title.   Blackburn  v.  Smith,  3  Exch.  791.  Crockford,  i  Esp.  191 ;  Baxter  v.  Lewis, 

3,  A  title  derived  from  an  Indian  or  4  Cich.  Rep.  61 ;  Gibson  v.  Goldsinid, 

Indian  tribe,  merely  extinguishes  the  c  De  G.  M.  &  G.y.s?;  t  Jur.  N.  S.  i ; 

rights  of  the  original  grantor,  but  is  in-  Webb  v.  Bethel,  i  Lev.  44.     See  also 

operative  for  other  purposes  until  con-  Taylor  i\I^ngworth,  14  Pet. (U.S.)  17^. 

firmed  by  the  government.     Such  title  ■'.  Taylor  i>.  Longworth,  14  Pet.  iC 
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a  deed  has  been  drawn  and  tendered,  the  vendee  is  not  in  default, 
and  no  suit  can  be  maintained  against  him,'  unless  the  require- 

S.)   175;   Bjere  V.  Aiken,  j  Ark.  419;  In  Sweitier  v.  Hummel,  3   S.  &  R. 

Drennen  II.  Boycr.j  Ark.  497;  Arledge  (P«.)   33c,  the  court,    bv  Tilghraan,  I., 

V.  Rook*,  3J   Ark.  437;   Chatfield  v.  said:     "In  the  present  situation  of  the 

Wllllanu,  Sc;  Cal.  51S;   BuckmiEter  r.  counlrv,  there  is  no  dimcuity  in  pre- 

Gmndv,  3  III  310;  WInton  v.  Sherman,  paringfa  deed  of  conveyance,  and  there- 

10  Iowa  195 ;  Smith  v.  Hajnes,  9  Me.  fore,  no  preteilBe   for  dispensing  with 

iiS;  Hill  V.  Hobart,  16  Me.  164;  Tin-  what  appean  to  be  the  plain   meaning 

Bey  V.  Ashtey,  if  Pick.  (Mats.)  546;  16  of  the  parties;  that  le  to  lay,  that  when 

Am.  Dec.  63o;  Swanv.  Dnirj,  33PIck.  the  seller  covenants  that  he  will   con- 

(Hass.)48,s;  Sl.PauIDiv.  Ko.  1,  Son  of  vej  the  title  to  the  purchaser  (without 

Temperance  v.  Brown,  q  Minn.   157;  an^  mention  of  such  conveyance  as  the 

JohnatDnE'.Beard,7Smed.&M.(Migs.)  pu re haier  shall  devlte,   etc.),  he  shall 

317;  Staadireri?.  Davia,  13  Smed.  &  M.  himself   prepare   and   tender  the  deed 

(Miss.]  48;  Fuller  T'.  Hubbard,  6  Cow.  of    convejance."      But     see,     contra. 

(N.  Y.)  13;  16  Am.  Dec.  433;  Hudson  Wade  ».  Killough,  5  Stew.  &  P.  (Ala.) 

p.  Swlft,3oJohn*.  (N,  Y.)  14;  Hackett  4J0;   Chapman   v.   Lee,   55  Ala.   613; 

v.  Huton,3  Wcnd.(N.Y.)34g;  Chris-  Winter   v.   Janes,   10  Ga.  i9o;,i;4Am. 

tian  r.  Nixon,  11   Ired.  (N,  Car.)  i,  3;  Dec.  379;  Poulson  v.  EUU,  60  Pa.  SL 

HardT  11.  McKessom.  7  Jones  (N.  Car.)  134. 

J67;  Guthrie  v.  Thompson,  I  Or^on  But,  nnleaa  the  contract  ■□  proridea, 

153 ;  Walling  c  Kinnard,  10  Tex.  508 ;  a  vendee  hat  not  the  right  to  inspect 

So  Am.  Dec.  216;  Seelj  i'.  Howard,  13  the   vendor's  deed  before  paving  the 

Wis.  336.  purchase-monej.     Paplo  v.   Cioodrich, 

In  Cooper  -u.  Brown,  3  McLean  (U.  103  111.  S6. 

S.)  500,  the  court  uid :  "The  rule  of  II  a  mortgage  Is  to  be  given   back 

tbe  common  law,  as  to  the  preparation  for  the  pure  base -mo  nej,  the  purchaser 

ol  the  deed  bjf  the  vendee,  has  not,  gen-  must  draw  and  prolfer  the   mortgage 

erally,  been  adopted   In   this  countrj.  deed  as  a  part  of  the   necesMrj  tenter 

It  is  not  In  force  in  this  «tate  {Illinois),  on  his  part     Longfellow  v.  Moore,  toa 

The  vendor  who  binds  himself  to  make  111.  28(>. 

the  conv^aoce  must  make  it"  1.  Parker  v.  Parmele,  lo  Johne.  {N. 
InHeadlcjK.  Shaw,  39  111.  3J4,  the  Y.)  130;  11  Am.  Dec.  341:  Green  i'. 
court,  by  Breese.  J.,  said:  "A  partf  R-'^y''  "  '  '  '  "■'  " 
contracting  to  execute  and  deliver  a  f.  Sn 
deed,  ii  bound  to  prepare  the  deed,  if  son  r.  Wygant,  11  Wend.  (N.  Y.')  4B; 
there  be  no  agreement  It  shall  be  pre-  Adams  it.  WlUiama,  3  W.  &  S.  (Pa.) 
pared  by  the  other  party.andthevend-  337;  Brown  v.  Metx,  5  Watts  (Pa.) 
or  must  tender  It  to  the  vendee  before  164;  Davidson  v.  Van  Pelt,  15  Wis.34t, 
he  can  demand  the  purchase -money.  In  Thomas  v.  Lanier,  33  Ark.  639,  the 
This  seems  to  be  the  rule  as  established  court,  bv  Compton.  J.,  said  :  "It  li 
in  all  courts  of  law  in  this  country."  In  well  settled  that  where,  uponanagree- 
Conneliy  v.  Pierce,  7  Wend,  (N.  Y.)  ment  for  the  sale  and  purchase  o( 
111.  the  court,  b^  Savage,  C.  J.,  said :  land,  the  stipulations  by  which  the 
"It  mav  be  considered  the  rule  of  this  vendor  undertakes  to  make  title,  and 
court,  ttat  when  a  part*  covenants  to  the  vendee  to  pay  the  purchase -money, 
convey,  he  is  not  in  default  until  the  aredependentthe  vendor  cannot  main- 
party  who  Is  to  receive  the  conveyance,  tain  an  action  for  the  purchase -money 
being  entitled  thereto,  has  demanded  until  he  has  performed,  or  offered  to 
it,  and  having  waited  a  reasonable  perform,  his  part  of  the  contract." 
time  to  have  it  drawn  and  executed  The  plainlifT gave  a  bond  to  convey 
hat  made  a  second  demand.  \n  Eng-  to  the  defendant  a  parcel  of  land,  which 
'larf,  the  party  entitled  to  the  deed  la  the  defendant  had  agreed  to  purchase. 
bound  to  have  it  drawn  and  presented  and  the  defendant  gave  a  promissory 
for  execution  ;  we  have  not  gone  so  far;  note  on  demand,  not  negotiable,  for  the 
the  party  who  Is  to  give  the  deed,  cer-  amount  of  the  agreed  consideration,  but 
Ulniyihould  have  it  drawn  at  his  own  took  from  the  plaintiff  a  receipt  scat- 
ttpense.  .  .  .  The  purchaser,  no  lug  that  If  the  bargain  should  be  re- 
doubt may  prepare  the  deed  and  ten-  scinded,  the  note  should  be  given  up, 
deriifor eiecndon."  upon  the  defendant's  glviog  up  the 
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tnent  has  been  excused  by  the  vendee's  words  or   acts.*      The 
vendor  must  tender  a  separate  deed  of  each  lot  sold.* 

X.  CoicPiJAircK  With  ths  Cohtkact — 1.  la  General— The  con- 
tract for  the  sale  of  land  is  completed  by  the  execution  and  de- 
livery of  a  deed  by  the  vendor,  and  its  acceptance  by  the  purchaser.' 
These  acts  annul  the  antecedent  executory  agreement,  upon  which 
no  action  can  be  brought  afterward,  even  though  the  amount  of 
land  conveyed  turns  out  to  be  less  than  was  stated  in  the  agree- 
ment.*    In  order  to  have  this  effect,  the  deed  must  be  operative. 


ct;  that  4.  Haggertv  v.  Fagan,  a  P.  &  W. 
that  an  (Pa.)  533;  McKentian  f.  DouKtunkD, 
te,wfth-    iP.&  W)'.(Pa.)4i7;JonMTJ.Wood,i6 


bond.    The  bond,  note  and  receipt  bore  Land  linp^etc,  Co.  (Al*.  1894)114  So. 

the  same  date.     Itwr'^'^  .t_.  .l___     » 

papers  conElltiited  0 
the   contract  wo*   valid ; 

action  would  not  lie  on  tt  ^ 

out  a  previous  tender  of  a  deed  of  the  Pa.  St.   15 ;   Cronbter  v.   Cronister,  < 

land.      Hunt    v.   Llvermore,  5  Pick.  W.  &  S.   (Pa.)  44a;   Slocvm  v.   Bracy 

(Mass.)  395.  {Minn.  1893),  j6  N.  W.  Rep.  8a6. 

A  promise  to  paj  a  ccKbIr  price  for  In  Carter  v.  Beck,  40   Ala.  606,  the 

a  lot  of  land  "upon  the  presentation  of  court,  by  Walker,    C.  J.,   tald:   "The 

the  deed,"  Implies  tender  of  deed  as  a  acceptance  of  the  defendant's  deed  bj 

condition    precedent    to    payment,  the  plaintifl',  was  a  complete  eaecudon 

Welch  V.  Matthews,  9S  Mass.  131.  of  the  antecedent  i^reement  to  conrey, 

1.  Tavlor  v.  Perry,  5  Blackf.  (Ind.)  and  annulled  it;  and  no  action  at  law 

599;   Jackson  v.  Speed,  i   Duv.  (Ky.)  can  be  sustained  upon  it." 

416.     As  by  giving  notice  of  his  refusal  In   Houghtaling  v.  Lewis.  10  Johns. 

to  carry  out   the   contract,     Crary  v,  (N.  Y.)  199,  the  court,   by  Thompson, 

Smith,  1  K.  Y.  160,  J.,  said :  "Articles  of  agreement  for  the 

Where  there  la  a  covenant  for  the  sale  conveyance  of  land,  are,  in  their  nature, 
and  purchase  of  a  farm,  the  conveyance  executory,  and  theacceptanceof  a  deed, 
to  be  made,  and  the  consideration  to  be  In  pursuance  thereof,  is  to  tie  deemed, 
paid  at  a  future  day,  if,  previous  to  the  frima  facit,  an  execution  of  the  con- 
stipulated  day,  the  purchaser  gives  tract,  and  the  agreement  thereby  be- 
notice  tothe  vendor  that  he  has  made  comes  void  and  of  no  further  efiect 
up  his  mind  to  abandon  the  contract,  Parties  may,  no  doulit,  enter  Into  cov- 
and  not  accept  a  deed,  it  is  enough  to  enants  coilaterai  to  the  deed,  or  case* 
support  an  action  of  covenant  bv  the  may  be  supposed  when  the  deed  woald 
vendor  to  allege  such  notice ;  ami  it  is  be  deemed  only  ■  part  execution  of  the 
not  necessary  in  such  esse  to  aver  a  contract,  if  the  provisions  in  the  two 
tender  of  a  deed  or  readiness  to  per-  instruments  clearly  manifested  such  to 
form.  North  v.  Pepper,  ai  Wend.  (N.  have  been  the  intention  of  the  parties. 
Y.)636.  But   ihe  fritua  facie   presumption  of 

t.  Van  E  pi  V,  Schenectady,   la  law  arising  from   the  acceptance  of  a 

Johns.  (N.  Y.)  436;  7  Am.  Dec,  330.  deed,  is  that  It  is  an  execution  of  the 

>.  In    Herbemont  *.  Sharp,  i   Mc-  whole   contract;    and   the    rights    and 

Cord(S.Car.)  164.  thecourt,by  Huger,  remedies  of  the  parties,  In  relation  to 

'    said :  "  In  no  case  can  a  sale  of  lands  such  contract,  are  to   be  determined  by 


fc 


regarded  as  completed,  until  the  pur-  such  deed,  and  the  original  agreement 

chaser  has   paid  his    money   and   the  becomes  null  and  void.     This  appears 

teller  conveyed  the  land."  to  be  a  sound  and  salutary  rule." 

An  assignment  indorsed  upon  a  deed  Articles  of  agreement  for  the  pur- 
ls not  BufTiclent,  Bentley  v.  Defourt,  a  chase  of  land  become  merged  In  the 
Ohio  121 ;  15  Am,  Dec.  546,  conveyance,  and  are   thenceforth   null 

The  sale  is  made  at  the  time  the  deed  and  void ;  there  being  no  allegation  of 

Is  executed  and  delivered,  and  notes  for,  fraud  or  mistake  in  the  execution  of  the 

and  a  mortgage  to  secure,  the  price  are  conveyance.    Creigh  v,  Beelin,  \  VI.  St 

taken  by  the  grantor,  though  an  oral  S.  [  Pa.)  83. 

agreement   was   reached    by   the   par-         In  Shooti  v.  Brown,  17  Pa,  St.  131, 

ties    Ibereto.     Joseph    v.     Decatur  the  court,  by  Woodward,  J.,  said:  "  A 
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If  insufficient,  the  vendee  is  not  precluded  by  it  from  afterward 
objecting  to  it  on  this  ground.'  If  it  merely  fails  to  conform  to 
the  contract,  he  cannot  afterward  object  if  he  said  nothing  at  the 
time,  or  refused  to  carry  out  the  contract  upon  another  ground.*  If 
the  contract  is  not  carried  out  through  the  refusal  of  the  purchaser 
to  accept  a  deed  of  such  part  of  the  land  as  the  vendor  can  con- 
vey, the  vendor  may  transfer  the  land  to  another,  the  purchaser's 
only  remedy  being  a  suit  for  damages  against  his  vendor.' 

8.  Bzecotion  and  Delivery  of  the  &ed— (See  also  ACKNOWLEDG- 
MENT, vol.  I,  p.  143 ;  Deeds  of  Conveyance,  vol.  5,  p.  423). — 
The  deed,  having  been  prepared  by  the  vendor,^  must  be  duly 

tUie  bond  that  look*  to  a  future  con-  eittte.     Kenrick  r.  Smlck,  7  W.  &  S. 

*«7ai»ce,  is  executed  by  a  convejance  (Pa.)  41. 

made  in  good  fa<th  and  to  the  latiatac-  The  title  of  the  obligor,  (n  a  bond  for 

tioD  of  the  parties — doe*  the  bond  »ur-  the  conveyance  of  real  estate,  i*  not  af- 

Tlve?     Clearly    not.   When    a   condl-  fected  by  a  deed  of  such  estate  tendered 

tion     is   performed    it   is   thenceforth  by  him,  and  which  was  never  accepted 

mer^d  and  gone.    The  presumption  by  the  purchaser  nor  delivered  to  him. 

ol  law  is  that  the  acceptance  of  a  deed  Cote  ii.  Gill,  14  Iowa  517. 

in  pursuance  of  articles  is  a  satisfac-  1.  The  mere  fact  that  the  defendanls, 

tion   of   all  previous   covenants,   and  who  were  entitled,  by  the  condition  of 

where  the  conveyaoce  contains  none  o(  a  contract,  to  a  legal  conveyance  of  real 

the  usual  covenants,  the  law  supposes  estate,  accepted  a  paper  purporting  to 

that  the  grantee   agreed   to   take   the  be  a  deed,  would  not  constitute  a  per- 

title  at   his   riek.     And   though,   In  formance   of    such    condition   by  the 

special  circumstances,  a  deed  may  be  plaintiR.      They   would   not   be   con- 

ODO^ered,  not  as  a  merger  of  prior  ar-  eluded  from  objecting  to  its  sufficiency, 

tides,  hut  odIt  as  part   performance,  Thompson  v.  Richards,  14  Mich.  173. 

TCt  the  general  rule  it  that  a  purchase  S.  ICennisionr.Blaklc,iii  Masa-jji; 

Is  CODB  Drama  ted   by   the  conveyance;  Striker  t.  Vnnderbiit,  15  N.  J.  L.  481. 

after  which   the  parties  have  no  re-  Although  a  deed  tendered  may  not 

course  to  each  other  except  (or  impo-  conform  to  the  tertns  of  the  contract, 

rition,  or  fraud,  or  upon  the  covenants  yet.  if  the  vendee  makes  no  objection 

lathe  deed."  to  it,  either  for  form  or  substance,  but 

A  covenant  in  an  agreement  to  sell  merely  says  that  he  la  unable  to  pay 

and  convey    land,   that    the  premises  for  the  land,  he  thereby  waives  all  ob- 

"shall  be  free  and  clear  from  all  Incum-  jections  to  the  deed,  and  cannot  take 

brancea,"  is  merged  in  the  deed  deliv-  advantage  of  its  failure  to  conform  to 

er«d  and  accepted  in  accordance  with  the  contract  when  he  is  sued  for  pos- 

Ibe  agreement,  and  the   only  remedy  session.     Moak  v.  Bryant,  ;i  Miss,  i;6o. 

for  breach  of  the  contract  is  upon  the  See  also  Morgan   v.   Stearns,  40  Cat. 


covenant  in  the  deed;  and  this  ii  true,  434;  Dretel  r.  Jordan,  10^  Mass.  407. 

though  the  agreement  is  made  by  one  It  has  been  held  that,  if  the  deed  is 

person  and  the  deed  by  another.    Carr  objectionable  in  substance,  or  fails  Co 

»,  Roach,  %  Duer  <N.  Y.)  10.  conform  to  the  agreement,  the  vendee 

But  a  guaranty  of  title  is  not  merged  must  prepare  a  deed  and  tender  it  for 

io  a  subsequent  conveyance  which  con-  execution  before  the  vendor  can  be  put 

taini  oniy  a  special  warranty.    Drinker  in  default.   Hackett  f .  Huson,  3  Wend. 

f.  Byeit,  a  P.  &  W.  (Pa.)  jaS.  {N.  Y.)  149. 

A  contract  by  the  vendor,  to  give  im-  S.  Dorn  v.  Dunham,  34  Te».  366. 

mediate  possession,  is  distinct  from  the  A  purchaser  cannot  be  required  to 

covenants  of  the  deed  thereafter  made,  accept  a  deed  for  a  tract  of  land  when 

■nd  is  not  merged  therein.     WiltlaroG  the  vendee  is  without  title,  reasonably 

f.Frybarger  (Ind.  App.i694),37N.E.  free   from   doubt,  to  one-half  thereof. 

Rep. 301.  Black  Hills  Nat,  Bank  v.  Kellogg  (S. 

A  dwdof  conveyance  of  real  estate  Dak.  1893),  56  N.  W.  Rep.  1071. 

don  not  merge  In  a  second  deed  be-  «.  See  3«fra.  this  title.  Rights.  Dh- 

tween  the  same   parties   for  the  same  tia,  and  Liabilitits  of  tkt  Parties — 
ISS 
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executed  by  him  and  delivered*  He  has,  if  no  time  is  stipu- 
lated, a  reasonable  time  after  demand.'  The  delivery  of  the  deed 
and  the  payment  of  the  purchase-money  are  to  be,  unless  other- 
wise stipulated,  contemporaneous  acts,"  and  neither  party  is  in 
default  without  performance  or  tender  on  the  part  of  the  other.' 

After  lie  Contract  13  Made — Prepa-  anj  time  within  the  j^tx.     Brown  v. 

ration  of  Ike  Deed  of  Conveyanee.  Clough,  39  Me.  566. 

1.  Smith  V.  Havnea,  9  Me.  laS.  A  vendee  o(  land  cannot  entitle  hlm- 
Thedeed  tnuet  be  so  made,  witnessed,  self  to  a  rescission  of  the  contract,  b^ 
and  acknowledged  that  it  can  be  re-  tendering  tbe  purchase'roonej  and  de- 
corded.     Tapp   ti.    Beverlej,    i   Leigh  manding  the  title  before  the  time  sdp- 
(Va.)  88.  ulated  bv  the  contract  for  making  the 
Thedeed  should  be  free  from  era»ure».  title.     Clement*  i.  Loggins,  1  Ala.  514. 
Markley  11.  Swartzlander,  8  W.  &   S.  S.  See  Underwood  v.  Tew,  7  Wash. 
(Pa.)  T73.  197;  Isbmael  v.  Parker,  13  III.  314. 
9.  Kime  V.  Kime,  41  111.  397.  The  covenants  in  a  bond  for  tule  are 
Where  the  contract  was,  on  the  part  mutuallj'  dependent.  Peemster  v.  Ma;, 
of  one  to  convey,  and  on  the  other  to  13  Smed.  &  M.  (Mlsl.)  275;  53   Am. 


it  was  held  that     Dec.  83;  Wiggins   k.  McGimpsey,  1 
i  on  demand,  and     Smed.   &  M.  (Miss.)   531;   Moble;  i 


the  former  was  bound 

could  not  rightfulij  withhold  the  deed  Keys.  13  Smed.  &  M.  (Mits.}  677. 

until  the  term  of  credit  had  elapsed.  Where  land  is  sold  to  be  paid  for  in 

'    Eveletb  V.  Scrlbner,  11  Me.  24;  18  Am.  carpenter's  work,  the  deed  to  be  given 

Dec.  147.  when   the  work  i«   done,  there  is  no 

In  More  V.  Smedburgh,  8  Paige  (N.  ground  on  \thich  to  claim  a  conveyance 

Y.)  607,  Walworth,  Ch.,  »«id;  "As  a  until  the   work  is  completed.     Stans- 

general  rule,  if  a  vendor  receives  pay-  bury  i>.Taggart,3  McLean  [U.  S.)  457. 

ment  of  a  part  of  the  purchase- money.  To  entitle  a  purchaser  of  real  estate 

■Eler  the  time  of  payment  fixed  by  the  to  demand  a  deed,  it  is  sufficient  that 

terms  of  the  agreement  has  expired,  or  he  is  ready  and  offers  to  comply  with 

if  the  vendee  continues  in  possession,  the  contract  on  his  part,  and  haa  the 

under  the  agreement,  long  after  the  time  ability  to  perform- It.  Smootc.  Re*,  19 

specltied  therein  for  giving  the  deed,  a  Md.  398. 

court  of  equity  mav  consider  a  strict  4,   Papin  v.   Goodrich,  103   III.  86; 

performance  at  theday  as  waived.    And  Hogan  v.  Kyle  <Wa(h.  1894)135   Pnc. 

the  party,  who  has  thus  waived  a  literal  Rep.  399. 

performance  of  the  tcrma  of  the  agree-  The  seller  must  offer  to   coDvey  • 

ment,  will  not  afterward  be  permitted  perfect    title   by  a   deed   tendered,  in 

to  Insist  upon  a  forfeiture,  without  order   to   entitle  him   to   recover   the 

notice  to  the  other  party,  and  giving  him  purchase- money.  Small   -o.   Reeves,  14 

a   reasonable  time   to   perform   on  his  Ind.  l(>3. 

part."  See  also  Porter  o.  Montgomery,  Where  a  contract  clearly  expresses 

36  Minn. 118.  the  Intention   that   payment  of  the 

A  promise  to  make  a  title  In  "  a  short  price  of  land  shall    precede  the  con- 

.time.Msnot  fulfilled  by  tendering  a  deed  veyance,  an  action  for  the  price   may 

nearly  two  years  afterward,  and  alter  be  brought  without  a  conveyance  or 

the  purchaser  had  abandoned  the  land,  tender   thereof.     Loud   v.   Pomona 

Hussey  v.  Roqucmore,  17  Ala.  281.  Land,  etc,  Co.,  153  U.  S.  564. 

Where  the  vendor  covenants  tocon-  In  Headley  v.  Shaw,  39  111.  3<;4,  the 

vey,  "  in   a   reasonable  time   after  re-  court,  by   Brcese,  J.,   said ;  "  A   pftrty 

Juest,"  a  request  for  the  deed  without  contracting  to  execute  and  deliver  a 
le  production  of  the  bond  will  be  deed,  is  bound  to  prepare  the  deed,  if 
good.  Hill  V.  Hobart,  16  Me.  164.  there  be  no  agreement  it  shall  be  prc- 
The  condition  of  a  bond  "that  if,  pared  by  the  other  party,  and  the  vend- 
within  one  year  from  the  date,  upon  or  must  lender  it  to  the  vendee  before 
request  of  the  said  B,  etc.,  the  said  A  B  he  can  demand  the  pure  hate- money. 
shall  make  and  deliver  to  the  said  B  a  This  eeems  to  be  the  rule  as  estab- 
good  and  valid  deed,"  etc..  is  broken  lished  in  all  courts  of  law  In  this 
l^  a  refusal  to  convey  within  a  reason-  countrv."  See  also  Longworth  v. 
able  time  after  such  request,  made  at  Conwell,  i  Blackf.  (Ind.)  469. 
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Hence,  the  vendee  cannot  claim  that  he  is  not  in  default  on 
the  ground  that  no  time  was  given  him  for  inspecting  the 
deed.'  He  will  not  be  held  to  have  waived  his  right  of  objection 
to  the  deed,  however,  unless  he  has  been  given  an  opportunity 
for  examination.*  The  deed  becomes  operative  only  on  accept- 
Where  a  bond  hat  been  execnted  bj  v.  Savage,  14  Maai.  415 ;  Newcomb  v. 
the  vendor,  to  make  a  deed  upon  the  Bracket!,  16  Mass.  161;  Fuller  v.  Hub- 
payment  01  the  purchase- monev,  he  is  bard,  6  Cow.  (N.  Y.)  13;  Fuller  r.  Wil- 
not  bound  to  make  a  deed  nniirall  the  liamB,  7  Cow.  (N.  Y.)  54.  And  when 
pnrchaae-nMiiiej  Is  paid  ;  and  hence,  if  the  vendor  dies  the  same  demand  must 
the  purchase- monej  is  payable  In  in-  be  made,  and  time  allowed  to  his 
stallments,  falling  due  at  different  represeTitatives.  Fuller  i>.  Williams,  7 
times,  he  may  proceed  in  law  or  equity  Cow.  (N.  Y.)  54;  16  Am.  Dec.  4*3. 
to  collect  any  of  tbe  installments  after  1.  Inspaotlon  of  Oaad. — tn  Papin  v. 
Ihej  are  dtie,  except  the  last,  without  Goodrich,  103  III.  S6,  it  appeared  that  a 
(Bering  to  make  s  deed.  Terry  v.  vendor  claimed  to  have  liis  deed  ready 
Georn,  37  Miss.  539.  but  refused  to  show  it  to  the  purchaser, 
InKobb  v.  Montgomery,  10  Johns,  who  had  the  money  with  which  to 
(N.  Y.)  20,  the  court,  by  Spencer,  J^  make  payment,  if  on  inspecting  the 
said:  "  I  consider  the  distinction  to  be  deed  it  should  prove  to  be  satisfactory. 
clearly  settled  between  dependent  and  Tbe  court  said  :  "  Had  Papin,  or  those 
independent  covenants  or  promises,  representing  him,  the  right  to  inspect 
la  the  first  case,  the  conveyance  and  the  deed  of  Goodrich  for  the  property 
payment  are  to  be  simultaneous  acts,  before  paying  the  $35,000?  It  has  been 
and  there  then  must  be  an  existing  seen  that  the  contract  contains  no  pro- 
capacity  in  the  one  who  is  to  convey,  vision  to  (hat  effect  and  that  even  the 
to  give  a  good  title;  in  the  other  case,  execution  of  a  deed  Is  not  eiprcssljr 
where  the  payments  are  to  precede  provided  for,  but  is  simply  inferred 
the  conveyance,  it  is  no  excuse  for  non-  as  a  conclusion  of  law ;  but  that  infer- 
payment  that  there  is  not  a  present  ence  is  also  that  the  money  is  first  to 
existing  capacity  to  convey  a  good  be  paid.  Until  after  that  is  done,  pos- 
title,  unless  the  one  whose  duty  it  Is  to  session  is  not  to  be  given,  and  no  legal 
pay,  offers  to  do  so  on  receiving  a  good  duty  arises  to  execute  a  deed.  Clearly 
title,  and  then  it  must  be  made  to  him,  there  c9n  be  no  right  to  inspect  a  deed 
or  the  contract  wilt  be  rescinded."  before  there  is  a  legal  duty  on  the  op- 
But  iCthe  vendee  is  beyond  the  juris-  poslte  party  to  have  it  made,  and  ready 
diction,  no  tender  is  necessary.  Wat-  to  be  delivered.  An  offer  was  made  to 
son  V.  Sawyers,  54  Miss.  64.  So,  also,  prove  that  there  was  a  custom  in  Chi- 
it  tbe  vendee  has  incapacitated  him-  cago  to  afford  purchasers  an  opportu- 
self  from  performing  certain  con-  nity  to  Inspect  the  deed  before  requir- 
ditions  precedent.  Miller  v.  Whittier,  ing  them  to  make  payment.  This  was 
3a  He.  103;  Carpenter  v.  Brown,  6  properly  excluded  by  the  court.  There 
Barb.  (N.  Y.)  147.  was  no  oSer  to  prove  that  it  was  uni- 
If  no  place  is  fixed  for  the  delivery  form,  long  established,  generally  ac- 
of  tbe  deed,  the  vendor  Is  bound  to  quiesced  in,  and  so  well  known  as  to 
■eek  th«  vendee  and  tender  it.  Or,  if  induce  the  belief  that  the  parties  con- 
Ihe  vendee  appoints  a  place,  the  vend-  tracted  with  reference  to  it.  Turner  v. 
or  may  tender  the  deed  there.  Fran-  Dawson,  50  111.  S5;  Packard  u.  Van 
ehotr.  Leach,  j  Cow.  (N.  Y.)  506.  Schoick,  58  HI.  81.  Besides,  it  is  im- 
The  tender  need  not  be  absolute.  If  possible  there  could  be  a  custom  to 
the  deed  be  duly  executed,  it  may  be  allow  a  party  to  inspect  a  deed  at  a 
tendered  on  condition  that  the  vendee  time  when  there  is  no  legal  duty  to 
eiecntea  the  purchase- money  notes  have  such  deed  made  and  ready  to  he 
and  mortgage  as  agreed.  Huff  !>.  Law-  delivered." 

ler,  43  Ind.  Sa     The  vendee,  in  order  S.  The  mere  failure  of  the  purchaser 

to  maintain  a  suit   against  his  vendor,  to  object  to  the  sufficiency  of  a  deed, 

must  tender  the  purchase  price,  make  when  informed  by  bis  vendor  that  the 

a  demand  for  a  deed,  and  give  the  vend-  deed  was  ready  for  delivery  on  the  ap- 

ora  reasonable  time  to  make  it,  and  pointed  day, does  not  estop  him  from 

present  hiotselt  to  receive  it.     Eames  afterward  insisting  that  the  vendor  was 
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ance.'  In  order  to  be  good,  either  as  a  compliance  with  the  con- 
tract or  as  a  tender,  the  deed  must  be  that  of  the  vendor,  and  not 
that  of  a  third  person*  Conveying  title  to  the  purchaser,  or  to 
another  at  his  request,*  must  be  regular  in  form,*  and  convey 

unable  to  cotnpty  with  all  the  itipula-  the  time  vhen,  bj  the  terms  of  hU 
Cloni  of  his  contract,  nben  it  U  not  agreement  or  b;  the  equities  of  the  par- 
shown  that  he  ever  saw  the  deed.  Mc-  ticular  case,  he  is  required  to  make  the 
Klerov  V.  Tulane,  34  Ala.  78.  conveyance,  in  order  to  entitle  himself 

I.  Thus,   if  delivered  to  a  parly    to  to  the  consideration."  Butsee  Batemaa 

hold  in  escrow,  and  wron^utly  placed  i'.  Johnson,  to  Wis.  i. 

by    him  on  record,  the   Hghts  of  the  A  contract  to  convej,  or  cause  it  to 

vendor  are  not  affected,  even  though  be  done,  is  the  same,  in  legal   effect,  u 

t,he   purchaser   conveys   the   property,  a  contract  to  convey  bj    the   obligor, 

while   in  possession   of  the  vendor,  to  unless  it  Is  stipulated   that  the  title  is 

a  third  party  with  notice.  Illinois  Cent,  to  be  made  by  a  third   party.     Gaar  i\ 

R,  Co.  V.  McCullough,  59  111.  166.  Lockridge,  9  Ind.  92. 

But  an  offer  by  a  vendor,  to  convey  Where  theagreement  is  that  thedecd 

other  lands  of  the  same  kind  as  those  shall  be  executed  by  another,  it   mast 

he  has  agreed  to  convev.  is  not  a  com-  be  made  by  that  other.     Carpenter  v. 

-     '      ct.   Bell   V.  Bailey,  17  Wend.  (N.  Y.)  14+ 

Where  the  obiigation  is  to  be  void 
If  the  principal  obligor  and  E,  his  wife, 
in  a  convenient  time  after  she  comes  of 

)  title  to  a  portion  of  the  land,  age,  shall  execute  and  deliver  the  title 

promises  to  "  make  a  valid  deed  "  there-  to  certain  lands  which,  in  the  condition, 

to,  the  vendee  is  not  bound  to  accept  are  recited  as  land  of  the  wife,  sold  by 

the  deed  of  a  stranger,  which,  though  It  the  husband,  the  agreement  binds  the 

conveyed   a  good   title  ,  might  yet  in-  obligors  to  procure  a  conveyance  in  fee 

volve  the   trouble   and   expense  of  an  by  the  wife,  and  not  merely  her  dower 

inquiry  to  ascertain  its  validity;  he  has  estate.     FInkston  v.  liine,  9  Ala.  352. 

aright  to  stand  on  the  terms  of  his  con-  3.  Athena  v.  Naie,  aj  !"■  i95. 

trvct.  Hussey  i'.Roquemore,37  Ala.  1S2.  Under  a  bond  to  convey  lands  to  the 

But  the  title  to  the  property  need  not  obligee,  his  heirs  or  assigns,  a  convey- 

be  in  the  obligor's  name  at  the  time  he  ance  to  a  third  party,  upon  the  verbal 

makes  the  contract.  If,  at  the  time  for  request  of  the  obligee  to  that  effect,  is 

closing  it,  he  was  ready   to  transfer  a  a  performance  of  the  condition  of  the 

good  and  valid  title  and  deed.  Flanagan  bond,    and   will   be   so   held,  notwlth- 

V.  Fox  (City  Ct.),   J5  N.  Y.  Supp.  514.  standing  that,  after  such  conveyance, 

A  bond  for  "  a  deed  of  conveyance  In  the  obligee  assigns  the  bond  to  a  fourth 
fee  of  the  legal  title,"  means  a  "good  party.  Burt  p.  Henry,  10  Ala.  874. 
and  sufficient"  conveyance  with  the  Dsad to  Aaslfnafla. — The  vendor  in  an 
tuuat  covenants  of  the  vendor,  and  not  agreement  for  the  sale  of  land,  is  not 
of  a  stranger.  Equity  will  not,  in  con-  required  to  search  for  the  assignees  of 
tracts  of  Ihts  nature,  compel  a  vendee  the  purchaser  to  tender  a  deed  of  con- 
to  pay  money  when  his  vendor  cannot  veyance.  It  Is  sufficient  if  he  tenders 
make  him  a  title.  Rudd  v.  Savelll,  44  It  to  the  purchaser.  If  the  agreement 
Ark.  145.  is  aeGigned,  the  assignee  should  make  a 

In  Dreset  v.  Jordan,  104  Mass.  415,  demand  of  the  vendor  for  a  conveyance 

thecourt,bj  Wells,  J,  said:  "Theequi-  within  a  reasonable  time;  If  they  do  not 

table  rule  is  established  by  numerous  do   so,  they  cannot  claim  specie  per- 

authorities,  that  where  time  is  not  of  the  formance.  Hedenbergt'.Jones,73lll.i4g. 

essence  of  the  contract,  and  is  not  made  The  vendor,  having  given  a  bond  for 

material    by  the  offer  to  fullill  by   the  title,   received   the  money,  and   placed 

other  party,  and  request  for  a  convey-  the  vendee  In  possession,  has  no  con- 

ance,  the  seller  will  be  allowed  reason-  cern  with  the  subsequent  transactions 

able  time  and  opportunity  to  perfect  his  of  the  vendee,  or  those  who  represent 

title,  however   defective   it  may   have  bim.     He  may  refuse  to  convey  to  any 

been  at  the  time  of  the  agreement.  And  one  unless  he  shows  a  re^lar  chain  of 

in  all  cases  It  Is  sufficient  for  the  seller,  assignments.  Wright  v.  Tbompcon,  14. 

upon  a  contract  made  in  good  faith,  if  Tex.  C5S. 

he  is  able  to  make  the  stipulated  title  at  4.  In  Hoffman  v.  Fett,  39  C«l.   iia, 
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the  estate  agreed  upon.'  It  must  be  free  from  conditions  and 
restrictions,*  and  must  be  executed  by  all  the  obligors  *  in  favor 
o(  all  the  obligees.*  It  is  immaterial,  so  far  as  the  requisites  pf 
the  deed  are  concerned,  whether  tt  is  to  be  made  to  the  original 
vendee  or  his  assignee.* 

a.  Covenants  —  (See  also  Covenant,  vol.  4,  p.  463;  Im- 
plied Covenants,  vol.  9. p.  960;  Incumbrances,  vol.  10,  p.  361 ; 
Real  Covenants,  vol.  19,  p.  973).  — As  to  what  covenants,  if 
any,  must  be  contained  in  the  deed  of  conveyance,  the  decisions 
in  the  various  states  differ.  A  quitclaim  deed  passes  all  the 
right,  title,  and  interest,  as  effectually,  in  one  sense,  as  a  technical 
deed  of  bargain  and  sale,'  and  some  authorities  consider  that  it  is 

the    court,   by  Temple,  J.,   laid:  "If  hia  title  to  hta  own  shkre  onlj.   Coe  c. 

there  WBi  a  sale,  and  the  condition*  of  Hanhan,  8  Gray  ( Mais.)  198. 

the  »le  have  been  fuUj  performed  on  t.  An  agreement  to  execute  and  de- 

the  part  o(  the  purchaser,  it  will  be  pre-  liver  a  deed  to  A,  B  and  C,  is  not  Mt- 

snmed  that  the  vendor   undertook  to  isfied  by  the  tender.of  a  deed  in  favor 

make  luch  a  conveyance  ai  will  render  of  A,  B,  Si.  Co.  McMurraj  v.  Fletcher, 

tlie  tale  effectual."  34  Kan.  574. 

It  muat  be  sufficient  under  the  stat.  fi.  When  the  vendee  has  contracted 

utes  defining  what  is  necessarily  con-  for  the  purchase  of  land,  and  sold  It  to 

taioed  in  a  deed.     Parker  v.  McAllls-  another,  the  latter  wilt  be  entitled  to 

ter,   [4   Ind.   11.     See    also  Moore  v,  receive  from  the  first  vendor  the  same 

Bickham,  4  Binn.  (Fa.)  i.  kind  of  deed  which  he  contracted  to 

1.  A  tender  by  the  plaintifF,  of  a  deed  give  hii  vendee,  l(  the  latter  purchaser 

coDvning    an    estate    bv    metes    and  elects  to  resort  to  him  for  conveyance. 

bountis,  but  not  containing  the  words,  Gibbs  v.  Blackwell,  37  111.  191. 

"all  my  right,  title,  interest  and  enjoy-  B.  Ooranasta. — Butterfield  v.  Smith, 

mentt,'"  which  words  were  In  a  previous  11  111.  485;  Brady  i>.  Spurck.  17  IH.  478; 

agreement  to  convey,   is  sufficient  Delavan   v.    Duncan,    49    N.  Y.   487; 

Brown  V.  Bellows,  4  Pick.  (Mass.)  179.  Carter  v.  Wise,  39  Tez.  373. 

A  covenant  to  convey  a  farm  of  land  In  Morgan  v.  Clayton,  61  111.  40,  the 

means  the  whole  farm,  and  will  not  be  court,  br  Scott.  J.,  said  ;  "A  quitclaim 

satisfied  by  a  conveyance  of  part  only,  deed  will  as  efTectually  pass  the  title, 

Jones  V.  Gardner,  10  John  s  .  (N.V.)  and  covenants  running  with  the  land, 

966.  as  a  deed  of  bargain  and  sale.  If  the 

Acovenantto  convey  land,  together  deed   itself  contains  no  words  reatrict- 

wlth  a  right  to  erect  a  dam  and  over-  Ing  its  meaning." 

flow  land  of  the  vendor.  Is  not  satisfied  In  Rowe  r.  Beckett,  30  Ind.  161 ;  95 

by  •  deed  of  the  land  making  no  men-  Am,  Dec.  676.  the  court,  bv  Gregory, 

tion  or  the  easement    Wilson  v.  Mc-  J.,  said:  "A  quitclaim  deed  U  as  eR'ect- 

lieal,  10  WattB  (Pa.)  433.  ual  to  convey  land,  as  .1  deed  with  full 

1.  McGlynn   v.   Mayni,   104    Mass,  covenants." 

163.    An  agreement  to   convey    land  In  Nicholson  p.  CarcBS,  4^  Ind.  48;, 

■ubject  to  a  mortgage,  to  be  assumed  the  court,  by  Buskirk,  J.,  «ald :  "  The 

b?  the  (grantee  as  part  of  the  consider-  general  principle  Is  well  settled  that  a 

>iian,  ii  not  compiled  with  by  convey-  grantor,  conveying  by  deed  of  bargain 

■"g  lubject   to  a   condition    that   the  and  sale,  and  by  wav  of  rele.-ise  or  quit- 

grantee  ihall  indemnify   the   grantor  claim  of   all   hU   right   and   title  to  a 

'pinst  the  mortgage.     Dresel  v.  Jor-  tract  of  land,  if  made  in  good  faith  and 

"">.  '04  Macs.  407.  without    any   fraudulent   representa- 

*■  Johnion   v.   Collins,  20  Ala.  435.  tlona,  is  not  responsible  for  the  good- 

^n  though  the  title  is  in  one  alone,  ness  of  the  title  beyond  the  covenants 

"'"  "■  Hobart,  16  Me.  16*.  in  his  deed;  and  that  a  deed  of  this 

.y" 'greemeat  by  tenantsin  common  character  purports  to  convey,  and   is 

'land,  to  give  "  a  good  and  sufficient  understood  to  convey,   nothing  more 

"Vnntjr  igg^  »   thereof,  Is  complied  than  the  Interest  or  estate  of  which  the 

'^  ^J  a  deed  in  which  each  warrants  grantor  Is  seised  or  poasessed  at  the 
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all  that  can  be  demanded  under  a  contract  which  does  not  specify 
any  particular  kind  of  deed,^  or  which  merely  provides  that  the 
conveyance  shall  be  by  "  good  and  sufficient  deed."*  But  a  quit- 
claim deed  only  passes  the  present  title  of  the  grantor,  who  can 
hold  beneficially  any  after^cqiiired  estate.*  Other  authorities, 
therefore,  require  that  there  shall  be  tendered  a  general  warranty,* 

time,  and  does  not  operate  to  pasE  or  In   Bigle^  v.  Fletcher,  44   Ark.  160, 

bind  an  interest  not  then  In  existence,  the  court,  by  Smith,  J.,  said :  "In  Ewg- 

The  principle  deducibte  from  the  au-  land,  we  understand  the  law  to  be  tliat 

thoritiei    seems  to  be  that,   whatever  a   deed   of  release  can   never  operate  ' 

maj  be  the  form  or  nature  of  the  con-  technlcallj  at  a  conveyance /cf  «,  but 

veyance  used   to  pass  real  property,  if  only  by  wa/  of  enlargement  of  ■  prevf- 

the  grantor  sets  forth  on  the  face  of  the  oub  estate.    .    .    .    ButinthU  country,* 

instrument,  by  way  of  recital  or  aver-  quitclaim  deed  is  a  Bubfitantive  mode  of 

ment,  that  he  Is  seised  or  possessed  of  conveyance,  and  U  as  effectual  to  carry 

a  particular  estate  In  the  premises,  and  all  the  right,  title,  Interest,  claim  and 

which  estate  the  deed  purports  to  con-  estate  of  the  grantor,  as  a  deed  of  full 

vey,  or,  what  is  the  same  thing.  If  the  covenants,  although  tlie  grantee  has  no 

seisin  or  possession  of  a  particular  es-  possession  or  prior  interest  In  the  land. 

tate  is  atTirmed  in  the  deed,  either  in  It  fa  almost  the  only  mode  in  practice 

express  terms  or  by  necessary  implica-  where   tbe   vendor   does   not   wish  to 

don,  the  grantor   and   all  persons  in  warrant  the  title."     But  see  tiotet  im- 

privity  with  him  shall  be  estopped  from  mediatelv  following. 

ever  afterward  denying  that  he  was  to  S.  Nleltolicn  v.  Caress,  45  Ind.  479; 

selted  and   poaseaged   at  the  time  he  Johnalon  v.  Mendenhall,  9  W.  Va.  ill. 

made  the  conveyance."  ft.  Witter   v.   Biscoe,    13    AtIe.  432; 

1.  Thayer  V.  Torrey,  37  N.J.  L.  339;  Clark  ti.   Lyons,  aj    III,  90;   Linn  c. 

Van  EpBi'.  Schenectady,  12  Johns.  (N.  Barkey,  ^  Ind.  70;  Bethel  v.  Bethel, 91 

Y.)  436;  7  Am,  Dec.  330;  Ketchum  v.  tnd.   31S;    Vanada    v.    Hopkins,   1    ]- 

Evertson,  ijjohns.  (N.  Y,)3S9;  7  Am.  J.  Marsh.  (Ky.l  193:  Hedges   t.   Kerr, 

Dec.384;  Pughu.Chesseldlne,  It  Ohio  4B.  Mon.  (Ky.)  iaS;  Dwight  !•.   Cut- 

109;  37  Am.  Dec.  414.  ler,   3    Mich.      (66;     64     Am.      Dec. 

In  Kyle  I'.  Kavanagh,  103  Mass.  356;  105;   Allen   v.   Haz 
'         "          -.-.--.  ■  n.ton  r.  Piper,   . 

av.  Crigwell,  ij   Tei.  394;  Varde- 

The  purchaser  insiited  that,  under  this  man  v.  Lawson,  17  Tex.   10;  Bowen  v. 

agreement,  he  was   entitled  to  a  war-  Thrall,  38  Vt.  385;  Goddin  u,  Vaughn, 

tantydced.     The  court  thought  other-  i4Gratt.  (Va.)  103;  Hobackc.  Kilgores, 

wise,  and  a  a  id  that,  under  the  statute  a  36  Gratt.  (Va.l44ai  21  Am.  Rep.  317; 

deed  of  quitclaim  passed  all  the  estate  Kenny  f-  Hoffman,  31  Gratt.  ( Va.)  441. 

which  the  grantor  would  convey  by  a  In  Church  v.  Brown.  15  Ves.    263, 

deed  of  bargainandsale,  andthatif  the  the  court,  by  Eldoo,  L,  Ch.,  said:  "  If  a 

grantor  had  in  fact  a  good  title,  it  was  man  covenants  to  eell  a  fee-simple  es- 

conveyed  by  hisdeed  of  quitcialmas  ef-  tate,  free  from  alt  incumbrances,  and 

fectually  as  by  a  deed  of  warranty ;  and  says  no  more,  it  is  clear  that  covenant 

CfVei/ Galley  11.  Price,  16  Johns.  (N.  Y.)  carries  in  ^remio,  9.nA  in  the  bosom  of 

367;  Ketch'um  v.  EverUon,  13  Johns,  it,    the    right    to    proper     covenantt. 

(N,  Y.)  359i  Potter  v.  Tuttle,  11  Conn.  Why?    Because  that   sort  of  engage- 

^la.     See  also  Freeman  v.  M'Gaw.  u  ment  has,  in  all  time,  been  carried  Into 

Pick.  (Mass.)  Si;   Russell  v.   CoSln,  S  execution  in  aform  and   mode,  which 

Pick.  (Mass.)  143.  alters  almost  materially,   substantially 

3.  Brown   v.  Jackson,  3  Wheat.  (U.  and    importantly    the   effect    of    tbe 

S.)  449;   Kyle  V.  Kavanagh,  103  Masa.  mere  conveyance.     If  no  more  is  done 

.fft;  4  Am.  Rep.  560;  Pray  r.  Pierce,  7  than  the  agreement  imports,  the  c 
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[ass. 381;  5  Am.   Dec.  59;  Thayer  ti.     veyance  contains   express    covenants; 
orrey,  37    N.  J.   L.   339;  Jackson  n.     the  word!"        '     -'    -  -_.--_    -_j 

Fish,   10  Johns.  (N.   Y.)  456;    Gaxler     obligatlor 


Torrey,  37  N.  J.  !.»  339;  Jackson  v.  the  words  operating  ^ 
Tish,  10  Johns.  (N.  Y.)  456;  Gaxler  obligations,  which  It  < 
I.  Price,  16  Johns.  (N.  Y.)   369;   Hall     stood  between   the  person's   contract- 


V.  Ashby,  9  Ohio  96;  34  Am.  Dec.  434.    ing  that  the  one  was  to  undertake,  and 
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and  still  others,  either  a  general  or  special  warranty  deed.*  An- 
other class  of  decisions  takes  the  view  that  all  contracts  should  be 
construed  in  the  tight  of  surrounding  circumstances  and  in  view 
of  local  customs,  and  holds  that  the  deed  must  contain  the  cove- 
nants usual  in  instruments  passing  the  fee  in  use  in  the  vicinity  of 
the  land.'  Special  agreements  as  to  what  covenants  are  to  be  con- 
tained in  the  deed  are  to  be  given  full  effect.'  If  for  "  usual  cove- 
nants" they  call  for  a  deed  with  covenants  of  seisin,  that  the 

the  other  to  have  the  beneflt  of ;  knd  grantor't  own  acts.     Falrcloth  t>.  Isler, 

accord inglv.  It  fa  perfectly  settled  bj  yj  N.  Car.  551. 

the  law  M^Bt  are  the  covenantB  as  ap-  1.  In  UlojA  v.  Farrell,  48  Pa.  St.  78; 

plied  lo  [he  ease  of  a  vendor,  who  wag  S6  Am.  Dec.  83,  the  court.  b_v  Strong, 

himself  a  purchaser   for  valuable  con-  J.,  said  :  "  The  purchaser  of' a  perfect 

eideralioD."  right  li  not  entitled  to  anj-thing  more 

Id  Herryford  v.  Turner.  67  Mo.  19S,  than  a  covenant  agalnsl  the  acta  of  the 

the  court,   bjr    Houeh,  J.,   said:    "It  grantor  and  hli  heirs— that  in,!  cove- 

Mcms  to  be  general^   maintained  bj  nant  of  special  warranty." 

Ihc  authorities  that,  upon  an    agree-  A  conlraci  for  the  sale  of  land,  by 

■nent  for  the  sale  of  lands,  in   the  ab-  which  the  vendor  agrees   to  "  make  x 

sence  of   express  stipulations    to   the  suflklent  title,  as  far  as  hts  claim  ex- 

e  vendor  is  to  be  consid-  lends  on  said  lands,"  binds  the  vendor 


ertd  tu  contncting  for  a  general  war-  to  warrant,  especlallr  against  his  o 

rant;."  acts.     Gilchrist  v.  Buie,   t   Dev.  &  B. 

In  Tarenner  v.  Barrett,  Ji  W.  Va.  Eq.  (N,  Car.)  346. 
6S1,  the  court,  by  Green,  J.,  Hid:  "The  A  covenant  to  make  "a  good  and 
undisputed  law  is  that,  as  a  general  lawful  deed,  clear  of  all  incumbrances," 
rule,  upon  an  agreement  for  the  sale  of  is  Eatisfied  by  a  deed  of  special  war- 
land,  the  vendor,  though  nothing  be  ranty,  where  the  parties  express  their 
said  in  the  contract  on  the  subject,  is  meaning  to  be  "only  a  warranty  deed 
considered  as  contracting  for  a  general  subject  to  all  the  demands  of  the  Corn- 
warranty.  '  With  respect  to  the  per-  roonwealth."  Withers  v.  Baird,  7  Watts 
•OQl  who  are  bound  to  enter  into  these  (Pa.)  127  ;  31  Am.  Dec.  754. 
covenants,  it  tnay  be  obaerved,  in  gen-  An  agreement  to  convey  by  '*war- 
eraLthat  all  persons  who  convey  lands  ranty  deed  "has  been  construed  to  mean 
whereof  they  are  seised  to  their  own  a  special  warranty  deed.  Espy  v.  An- 
nie, are  bonnd  to  enter  into  the  usual  dcrson,  14  Pa.  SL  311. 
covenants  for  the  title  of  the  land  con-  In  Cadwalader  if.  Tryon,  37  Pa.  St. 
veyed.  But  where  the  estate  is  sold  b^  311,  the  court,  by  Thompson,  J.,  said : 
trustees  under  a  wilt,  a  purchaser  is  "The  grant  of  a  fee  does  not  neces- 
not  entitled  to  covenants  for  the  title,  sarilj  Imply  a  general  warranty  of  title. 
And  the  same  rule  applies  where  an  It  does,  however,  Include  a  special  war- 
estaie  Is  sold  under  an  order  of  a  court  ranty,  that  is  Co  say,  against  the  grant- 
of  equity.' "  ors  and  his  heirs." 

According  to  this  line  of  authorities,  9.  Dwight  v.  Cutler,  3  Mich.  566;  (i± 

an  agreement  for  a  "good  and  sufh-  Am.   Dec.    loj;    Allen    v.   Hazen,  to 

cient   deed,"   entitles  the  vendee  to  a  Mich.  146. 

warranty  deed.     Clute  v.  Robinson,  1  A  purchaser,  under  ■  land  contract, 

Johns.  (N.Y.)  595;  VanEpsi'.  Schen-  that  does  not  specify  what  sort  of  deed 

ectady,  u  Johns.  (N.  Y.)  436;  7  Am,  he  is  entitled  to,  may  demand  a  deed 

Dec.  330;  Tremain  v.  Liming.  Wright  with  customary  covenants;  but  what 

(Ohio)  644.  is  customary,   is  determined   by   the 

So  if  the  contract  is  for  a  "sufficient  Itx  ret    sita.    Gnult  v.  Van   Zile,  37 

conveyance."  Clark I'.Lyons, 15  III.90.  Mich.3]. 

The    rule   applies    only    where    the  S.  A  deed  with  a  personal  covenant 

grantor  sells  his  own  land.     A  mort-  to  indemnify,  is  not  a  deed  in  perform- 

gagee   or   trustee,   who   offers   to   sell  ance  of  an  agreement  to  convey  free  of 

under  a  mortgage  or  deed  of  trust.  Is  incumbrances.  Young  v.  Paul,  10  N.  J. 

expected  orilj  to  covenant  against  the  Eq.  401 ;  64  Am.  Dec.  456. 
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grantor  has  a  right  to  convey,  against  incumbrances,  quiet  enjoy- 
ment, and  warranty.* 

The  effect  of  agreements  for  warranty  deeds  is  considered  in  the 
note.*  Whatever  the  covenants  of  the  deed  are,  they  relate  to  the 
estate  conveyed,  and  neither  entat^e  nor  restrict  it." 

XI.  Effect  of  tsb  ComzTAvci  —  (See  also  Implied  Cove- 
nants, vol.  9,  p.  960)—!.  In  General — a.  Upok  THE  Parties. — 
The  conveyance  is  the  consummation  of  the  contract.  With  it 
all  rights  of  the  vendor  in  the  land  cease,  and  by  it  there  is  vested 
in  the  purchaser  the  full  legal  and  equitable  title  to  the  property, 
subject  only  to  the  vendor's  lien  for  purchase-money.*  The 
former  should  deliver  to  the  latter  possession  of  the  property. 
This  may  be  done  by  the  delivery  of  a  key  or  other  symbolic  act, 
although  no  formality  is  necessary.' 

If  the  vendor  refuses  to  give  up  the  possession,  he  may  be  pro- 
ceeded  against  as  a  trespasser,  or  treated  as  a  tenant  at  will,  and 
sued  for  the  rent-  In  such  event  he  cannot,  by  parol  evidence, 
show  a  reservation  of  possessory  rights  in  himself.*     If  he  remains 

1.  Warvelle    on    Vendor   and   Pur-  ranl7  deed  is  not  H«tlBfl«d  bj  a  deed  of 

chater,   p.  419;    4   Kent's    Com.  471;  the  grantor's  "  right,  title,  and  interest," 

Wilson  V.  Wood,  17  N,  J.  Eq.  116;  88  with  a  warrantv  to  defend  "  the  ufore- 

Am.  Dec.  331.  said   premises.''      Such   an   agreement 

i.  Agr*MiiMitB  OaUlng  SxprMalr  for  IntendB  the   usual  covenants  of  scidn, 

Vkiranty  Daad. — The  contract,  "to  give  and  azainst  incumbrances.     Bowea  v. 

a  good  and  sufficient  deed  of  warrantj-  Thrall,  38  Vt.  382. 

of  all  and  full^  the  promUor's  interest  Under  an  agreement  to  give  a  war- 
in  M  lot,  meaning  all  and  fully  the  ranty  deed,  "such  an  one  as  be  had 
same  right,  title,  and  interest  deeded  to  taken  from  his  vendor,"  vrhich,  in  fact, 
him  by  P,  by  deed  dated  May  38, 1835,"  contained  only  a  warranty  against  the  * 
requires  only  a  convevance,  with  war-  grantor's  acta,  and  which  ««■  shown 
rantj  of  the  same  title  received  from  to  the  vendee  without  his  discovering 
P,  and  not  a  warranty  of  P's  title,  this  fact,  the  vendee  understanding  that 
Babcock  V.  Wilson,  17  Me.  373.  the  agreement  was  for  a  warranty  deed, 

A  contract  to  convey,  by   a   "good  and   the   vendor  knowing  that   he  «a 

and   sufficient    deed   of   ((eneral   war-  understooi^   the   vendor   must  convey 

ranty,"  does  not,  b;  itself,  include  a  by   a  warranty  deed,  as   that  term   is 

covenant    against    incumbrances,    nor  usually  understood,   Barlowi'.  Scott,  sf 

bind  the  vendor  to  procure  a  release  of  N.  Y.  40. 

his  wife's  dower.  It  amounts  to  no  "  Where  the  contract  provides  for  a 
more  than  an  engagement  that  it  should  warranty  deed,  this  is  generally  nnder- 
bar  the  vendor  and  hit  heirs  from  claim-  stood  as  meaning  the  five  covenants  now 
ing  the  land,  and  that  he  and  his  heirs  usually  inserted  in  deeds  of  bargain  and 
should  defend  It,  when  assailed  by  a  sale."  Warvelle  on  Vendor  and  Pur- 
paramount  title,  Bostwick  V.  Williams,  chaser,  p.  349. 
36  111.  65 ;  85  Am,  Dec.  385.  But  it  has  been  held  that  an  agrce- 

A  stipulation   that  the  vendor  shall  ment  to  give  a  warranty  deed,  does  not 

make  a  sufficient  deed  for  conveying  call  for  a  covenant  against  incumbran- 

and  assuring,  containing  the  usual  full  ceB.Wllseyi'.Dennis,44Barb.(N.Y.)354. 

covenants   of   warranty   of   title    free  S.  Dniry    v.   Holden,    131    III,    130; 

from  all  liens  and  incumbrances,  binds  Lehndorf  v.  Cope.  133  III.  317. 

him    to   make   deeds   with  substantial  4.  See  Vindor's  Liek,  vol.  38. 

covenants  of  seisin,  freedom  from  in-  S.  Warvelle   on    Vendor    and   Por- 

cumbrances,    and    general    warranty,  chaser,   p.   197;  Indiana  Canal  Co.  &, 

McKleroy  v.  Tulane,  34  Ala.  78.  State,  53  Ind.  575. 

An   agreement   to   convey   by   war-  6.  Jonesv.  TimmonB.  31  OfaioSt  596. 
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in  possession,  his  holding  will  not  be  treated  as  adverse,  unless  the 
ordinary  presumption  of  license,  raised  by  the  fact  of  the  relation 
of  the  parties,  is  rebutted  by  evidence,^  Some  authorities  have 
held  that  even  such  evidence  will  not  avail,  if  the  vendor  has  made 
a  warranty  deed,  but  that  the  doctrine  of  estoppel  will  prevent 
liinn  from  asserting  a  title  by  adverse  possession." 

"Fhe  vendor  of  land  is  estopped  by  a  covenant  of  warranty  from 
setting  up  an  after-acquired  title  to  the  land.* 

*.  Upon  Third  Parties.— The  deed,  in  order  to  affect  third 
p>arties,  should  be  recorded,  for  it  ts  generally  provided  by  the 
recording  acts  of  the  various  states  that  a  deed  shall  only  be  valid 

1.     Kllicott  V.  Pe«rl,   lo  Pet.  (U.  S.)  Every  pre»umptton  Is  in  favor  of  po«- 

413;    Alden   V.  Gilmore,   13   Me.    178;  aession  In  subardination  to  the   title  of 

Little  V.  Liby,  i  Me.  343;  ti  Am,  Dee.  the  true  owner." 

6S  ;     Abbott  v.  Gregory,  39   Mich.  6S;  In  Kennebeck  Purchate  v.  Springer, 
Karrsir    f.   Fesienden,   39  N.   H,  ^77;  4.  Mai*,  417  ;  3  Am.  Dec.  3a7,thecoiirt, 
lacltson  r.  Sh»rp.9TohnB.  tN.  Y.)  167;  by    PBrsons,   C.    J.,  said:    "The  law 
6  Am.  Dec.  367;  Miller  v.  Shaw,  7  S.  upon   this   subject    seems   to   be   well 
&  R..  (Pa.)  136;    Schwallbttch   v.   Chi-  settled.     When  a  man  is  once  seited  of 
cago,  etc„  R.  Co.,  69  Wis.  391 ;  a   Am.  land,  his  seisin  it  presumed  to  continue 
St-  Rep.  740.  until   a   dlBneiiin  is  proved.     When  a 
Id  Jones  v.  Miller,  3  Fed.   Rep.  386,  man  enters  on  land, claiming  a  right  of 
tlie  court,  by  McCrary,  C.  J.,  laid  ;  "  I  title  to  the  same,  and  acquires  a  seisin 
do  not  «ay  that  tn  no  case  a  grantor,  by  his  entry,  his  geisin  thall  extend  to 
-wlio   has   given  a  warranty  deed,  can  the  whole  parcel,  to  which  he  has  right ; 
bold  adversely  to  hts  grantee,  but  I  am  for  in  this  case  an  entir  on  part  is  an 
cleau-ly  of  (he  opinion  that  such  hold-  entry  on  the  whole,     when  a  man  not 
ing  must    be  established  by  clear  and  claiming  any  right  or  title  to  the  land 
UDdoubted    testimony,     showing    a  shall  enter  on  it,  he  acquires  no  Eeisin, 
change  in  the  relations  of  the  parties  but   by   the  ouater   of   him   who   was 
toward  the  land."  seised,  and  he  is  himself  a  disseisor.  To 
Id  Horbacb  v.  Miller,  4Neb.  31,  the  constitute  an  ouster  of  him  who  wa« 
court,  by  Gantt,  ].,  said  :  "It  is.   how-  seised,   the   disseisor    must   have    the 
ever,    iiuisted    that    there    must    not  actual     exclusive    occupation    of   the 
merely    be    possesaion,  but   that    this  land,  claiming  to  bold  it  against  him 
poasetlion     must  be  under  a  claim  of  who   was   seised,  or  he  must  actually 
rigtit   for  the  whole   statutory  period,  turn  him  out  of   possession.     When  a 
Tnis  is  true,  but  the  question  is,   what  disseisor  clalmc  to  be  seised  by  his  en- 
constitutes   such   a  claim  of  right  7  try  and   occupation,  his  seisin  cannot 
Id  answer  to  this,  it  is  only  necessary  extend   further  than  his  actual  exciu- 
to  observe  that  the  rule  seems  to  be  sive  occupation ;  for  no  further  can  the 
well  settled  that  acts  of  notoriety,  party  seised  be  considered  as  ousted ; 
SDCh  as  building   a   fence  around  the  for  the  acts  of  a  wrong  doer  must  be 
tering  upon  the  land  and  mak-  construed   strictly,  when  he   claim*  a 


improvements    thereon,   are   pre-    benefit  from  his  own  wrong." 
iptive  evidence  and  evincive  of  In-        B.  Van  Keuren  v.  New  Jerse^    _  . 
tention  to  assert  ownership  over  and     R.  Co.,  38  N.  ].  L.  165;  McCormick  v. 


possession  of  the  property.;  and  taxa-  Herndon,  67  Wis.  6^0.     But  see  Sher> 

tion  of  the  land  for  a  series  oi  rears  to  man  v.  Kane,  86  N.  Y.  57. 
the  person   claimlna   it,  and  tne  pay-         There  is  no  estoppel  if  the  convey- 

meat  of  taxes  by  him,  are  competent  ance  was  by  quit-claim  deed.   Dorland 

evidence  tending   to    show    owner-  v.  Magllton,  47  Cal.  485. 

•hip,"  3.     ESTOPPXL,  vol.  7,  p.   II. 

In  Huntington  v.  Whalej,  39  Conn.         But  if  his  heir  acquires  a  subsequent 

398,   the  court,   by  Sanford,  J.,   said  :  title,  he  cannot  be  compelled  to  convey 

**  The  doctrine  of  adverse  possession  Is  it,  or  to  answer  in  damages,  except  so 

to  be  taken  strictly.     An  adverse  pos-  far  as  the  heir  may  have  assets  of  his 

■ession  is  not  to  be  made  out  by  infer-  ancestor's  estate  In  his  hands.  Upshaw 

ence,  but  by  clear  and  positive  proof,  v.  McBrlde,  10  B.  Mon.  (Ky.)  203. 
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against  subsequent  purchasers  and  incumbrancers  for  value,  and 
without  notice,  from  the  time  it  is  duly  admitted  to  record.* 

2.  Ariiiiig  "Frnm  Special  Agr«aientt.— H^See  CONDITION,  vol.  3,  p. 
422 ;  Covenant  (Action  of),  vol.  4,  p.  463.) 

Xn.  DKrum— 1.  Pntmnuiu  by  IMfeiuUuiti. — (See  supra,  this 
title.   Compliance  with  the  Contract.) 

2.  Failure  to  Ferfinrmcm  Part  of  the  Plaintiff. — The  mode  of  com- 
plying with  the  contract,  and  the  duties  of  the  parties,  have  been 
considered  already,*  Each  must  either  perform,  or  offer  to  per- 
form, everything  that  it  is  his  duty  to  do,  which  does  not  depend 
upon  some  other  act  to  be  performed  by  another,  which  act  is  a 
condition  precedent  to  it.*  This  is  necessary,  not  only  that  he 
may  successfully  resist  a  suit,  but  in  order  to  lay  a  foundation 
for  an  action  against  the  other  party  for  breach  of  contract. 

The  performance  must  conform  substantially  to  the  terms  of  the 
i^eement.*     It  must  be  made  at  the  proper  time.     This  will  be 

1.  KMordUiB.—It  ii   not  csiential  to  I.  See  sufra,  this  title,  Camfllanct 

the   vaiidltj  ot  a  deed  that  it  be  re-  -niitli  t»e  Contract. 

corded.    At  common  law,  such  a  thing  S.  In  Easton  r.  Montgomerj.9oCal. 

was  iinnece«iarj  and  the   requirement  318,  the  court,  br   Harrison,  J.,  said : 

Is  entirely  statutory.     An  unrecorded  "The   general  rule,  In  the  absence  of 

deed  Ii  perfectlj  valid  as  between  the  special  provisions,  Is,  that  the   vendee 

parties  to  it,  and  ii  an\j  postponed  to  Is  not  entitled  to  a  conveyance  until  the 

the  claims  of   those   subsequentlj  ac-  full   pajment  of  the  purchase-monej, 

quirlnK  an  Interest  In  the  land  for  value  and  that  the  acts  of  payment  and  con- 

and  wfthout  notice.   See  Jamaica  Pond  vejance  being  mutual  and  dependent. 

Aqueduct  Corp.  v.  Chandler,  9  Allen  neither  party  Is  in  default   until  after 

(Mass.)  i6g;  Ellison  v.  Wilson,   ^6  Vt.  tender  and  demand  by  the  other." 

6o;GBllandT>.jBckman,  a6Cal.  %i;^^  Where  a  covenant.  In  an  agreement 

Am.  Dec.  171;  Wilklns  *.  May,  3  Head  to  convey  land,  provided  that,  on  non- 

(Tenn.)   176.     And  see,   generally,  compliance  by  the  purchasers  with  the 

Deeds,  vol.  5,  p.  451 ;  NoTica,  vol.  \fi,  terms  as  to  payment,  the  seller  should 

p.    787;    Rbcorsing   Acts,    vol.    ao,  be  free  from  any  obligation  to  convey, 

p.  537.  and    the    purchasers   forfeit  all    right 

Recordation  Is  notice  only  to  those  thereto,  time  being  made  of  theesi^ence 
who  would  otherwise  be  entitled  to  of  the  contract,  it  was  held  that  the 
tahe  advantage  of  the  statute  to  pro-  seller  was  authorized  to  avoid  the  con- 
tect  themselves.  Dennis  v.  Burrltt,  6  tnct  or  not,  at  hit  option,  and  was  not 
Cal.  670 ;  Leach  v.  Seattle,  33  Vt.  195.  bound  to  tender  a  deed  except  on  pay- 
It  is  notice  onlv  to  those  who  are  ment  of  the  price.  Freeman  c.  Gris- 
bound  to  search  for  It.  It  Is  not  pubii-  wold  (Cal.  1893),  34  Pac.  Rep.  337. 
cation  to  the  world  at  lai^e.  Maul  v.  If  the  vendor  or  his  tenants  commit 
Rider,  59  Pa.  St.  [67.  It  Is  construct-  waste,  between  the  time  of  the  agree- 
Ive  notice  only  to  after  purchasers  ment  and  the  time  for  making  the  con- 
under  the  same  grantor.  Bates  v.  veyance  and  delivery  of  possession,  the 
NorcroBB,  14  Pick.  (Mass.)  394,  The  vendor  must  tender  compensation  with 
subsequent  purchaser  must  be  in  the  the  deed,  or  the  purchaser  may  refuse 
same  line  of  record  title,  for  a  pur-  to  receive  it.  Durrett  -v.  Simpson,  3 
chaser  is  not  bound  to  take  notice  of  T.  B.  Mon.  (Ky.)  07;  7  Am.  Rep.  438. 
the  registered  lien  or  Incumbrance  ere-  4.  Davis  v.  Sabiia.  63  Pa.  St.  90. 
ated  bj  any  person,  other  than  the  one  The  tender  of  all  that  was  due,  and 
through  whom  he  is  compelled  to  de-  payment  into  court, will  not  avail  where 
raign  his  title.  Harper  v,  Bibb,  34  the  defendants  failed  to  break  and  sow 
Miss. 473;  69  Am.  Dec.  397.  And  see  the  land,  as  required  by  the  contract. 
Digman  v.  McCollum,  47  Mo.  .^7:  ;  Wallacev.  MapIea,79CaI.  433. 
Odle  I'.  Odie,  73  Mo.  189 ;  Blake  v.  Gra-  Where  one  sells  land  to  another,  with 
ham,  6  Ohio  St.  j8o ;  67  Am.  Dec.  360.  a  stipulation  in  the  act  of  sale,  that  the 
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that  named,  if  time  is  of  the  essence  of  the  contract  ;*  if  not — as  is 
generally  the  case* — within  a  reasonable  time  thereafter.'  If  time 
is  essential,  the  provision  as  to  it  may  be  waived  by  one  who  has 
knowledge  of  the  facts.* 

The  principal  acts  to  be  performed  by  the  vendor  and  purchaser, 

respectively,  are  the  conveyance  of  the  land,  and  the  payment  of 
the  purchase  price.  As  has  been  said  already,  if  the  contract  is 
silent  on  the  subject,  the  agreements  to  perform  these  acts  are 

lendee  i*  to  have  >  right  of  way  and  not    tendcTBd    promptlj.      Cuitbd    v, 

olber  (crvitudes  beloDgiag  to  the  land,  Rogers,  35  Mich.  131. 

he  cannot  enforce  the  payment  of  the  But  where,  in  an  action  bj-  the  vcnd- 

price,  until  he  has  complied  with  that  or  for  the  breach  of  a  contract  to  pur- 

obligitlon.     Fortier  v.  Burihe,  19  La.  chaiie  land,  the  vendee  alleget   that  It 

Ann.   510;    Rucker   i;.  Liddell,  5  La.  incurred  expeniei  on  the  faith  of  the 

Ann.  577.  vendor'*  promlae  to  execute  a  deed  on 

Where  a  partj  buva  land  on  a  pro-  the  date  fixed  fn  the  contract,  and  that 

poted  street,  under  an  agreement  that  its  scheme  to  resell  the  land  at  public 

the  vendor  shall  complete  the  street  in  auction  miscarried  owing  to  such  de- 

tccordance  with  plniu  and  directions  fault  bj  the  vendor,  It  Is  error  not  to 

which   may   be  designated  by  certain  submit  to  the  jury  the  question  whether 

commissioners,  and  these  plans  and  di-  the  lime  fixed  for  the  delivery  of  the 

rections  have  already  been  prescribed,  deed  wai  of  the  CBsencc  of  the  contract, 

but  with  ao  express  reservation  oE  the  Cozart  v.  West  Oxford  Land  Co.  (N. 

right  to  alter  them,  and  they  are  altered,  Car.  1893),  18  S.  E.  Rep.  337. 

Ibe  vendor    sufficiently  performs   hii  S.  See  sapra,  this  title,   ComfUanca 

contract  by  completing  the  street  un-  -aiUli  the  Contract. 

der   the   new   plans   and   directions.  4.  Wheeler  u,  Mather,  56  IIL  141; 

Gardner  v.  Boston  Water  Power  Co.,  8  Am.  Rep.  683:  Trueadall  v.  Ward,  34 

9  Allen  (Mass.]  466.  Mich.  117:  Robbins  v.  Morgan  (Minn. 

A  tender  of  payment  of  a  promissory  1S94),  C7  N.  W.  Rep.  799;  Campbell  v. 

note,  two  days  before  it  becomes  due,  Worthington,  6  Vt.  448. 

it  a  bufficient  performance,  by  the  One   who  has   waived  a   failure   to 

obligee,  of  the  condition  ut  a  bond  to  comply  with   the  requirements,   may, 

convey  real  estate  on  the  payment  of  nevertheless,  put  an  end  to  the  waiver, 

inch  note  according  to  its  tenor.    Eat-  and  make  time  material  by  demand  of 

on  IP.  Emerson,  14  Me.  335.  payment  and  notice  of  intended  rescis- 

A,  by  a  written  agreement,  in  con-  sion;  ordinarily,  some  such  affirmative 

sideration  of  a  sum  of  money,  admitted  act  is  necessary  to  take  advantage  of 

to  have  been  paid  by  B,  agreed  to  eie-  the   default.     Green   t/.   Chandler,    ye, 

cute  to  him   "  a   good    and    sufficient  Tex.  148 ;   Scarborough   v.  Arrant,  35 

deed"  of  a  particular  pew  in  a  church.  Tex.  139. 

Itsppeared  that  the  church  was  built  Under  acontract for thesale  of  land, 

pursuant  to  the  articles  of  subscription,  providing  for  surrender  of  possession 

by  the  terms  of  which  the  pews  were  on    default,  extension  of  the  time  of 

an  to  be  leased  in   perpetuity,  subject  payment  of  the   purchase  price  is  not 

loan  annual  rent,  an<l  that  the  religious  shown  by  the  vendor's  reply  to  a  sug- 

■ociely  gave  no  title  to  pews,  other  than  gestion  of  the  purchaser,  after  default, 

nich  Teases,  reserving  rent,  and  that  B,  as  to  an  alteration   of  the  contract,  in 

»l  the  time  the  agreement  was  made,  regard  to  payment  which  she  might 

had  knowledge  of  these  facts.     It  was  be  able  to  make,  that  he  presumed  he 

held,  notwithstanding,  that   B   was  not  would  be  only  too  glad  to  agree  to  it. 

obliged  to  accept  such   lease  as  a  per-  Shaw  t>.  Ke  1 1  og  g,  74  Hun  (N,  V.) 

formince  of  A's  agreement.     Foote  v.  35G. 

West,  1  Den.  (N.  Y.)  544.  A  vendor,  who  has  agreed  in  writing 

1.  Aifordi'.ThomaB,]6oPa.St.8.  to  make  title  m  thirty  days,  may  show 

1  Spbcipic  Pbrformakcb,  vol.  11,  that  the  same  day   the  vendee  orally 

p.1043.   Hence,  •  vendee  who  has  been  agreed  to  accept  his  bond  for  title  in- 

lapotsesslnn,  cannot  sustain  his  refusal  stead.     Cooke  v.  Cook  (Ala.  1893),  14 

touke  a  deed,  by  the  fact  that  it  was  So.  Rep.  171. 
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mutual  covenants.*    Any  given  case  is  likely  to  be  an  exception  to 

this  rule,  however.eithcr  because  of  the  express  stipulation  of  the 

parties,  or  an  agreement  implied  from  the  terms  used,*  the  whole 
matter  being  largely  one  of  intention."  The  construction  put  by 
the  courts  upon  a  number  of  special  agreements  are  given  in  the 

notes.*  In  any  case,  however,  in  which  time  is  not  of  the  essence 
of  the  contract,  mere  neglect  to  act  will  not  put  the  vendor  or 

1.  See,  tufra,  this  title,  Compliance  vendor  of  land  a  sum  of  monev  on  • 

■aiiti  the  Controct.     And  see   Bojd  t'.  certain  daj,  ir  the  latter  would  make 

Robertson  (Tex.  Civ.  App.  1S93),   33  him  a  salisfactorr  deed  "  for  two  lots," 

S.  W.Rep.  534.  when  the  money'was  paid.   Ledjard  i>, 

a.  Where  no  lime  is  limited  for  the  Manning,  i  Ala.  153. 
convejance  of  the  propertj,  but  the  Where  a  vendor  binds  himtelf  to  exe- 
payment  is  to  be  made  on  a  certain  cute  and  deliver  a  certain  deed,  on  con- 
day,  the  payment  it  a  candition  to  the  ditlon  that  the  purchaser  shall  make 
coDvevance,  but  not  vice  versa.  B^iVj  certain  stipulated  payments,  and  "ai 
f.  Cla'y,  4  Rand.  (Va.)  346.  soonas  the  full  sum  shall  be  paid."   Hill 

A  contract  to  convey  a  title  to  land,  r<.  Gr<g»by.  35  Cal.  656L 

within  a  reasonable  time  after  the  sale,  Whereanagreement  wasmadefortbe 

Is  not  a  condition  precedent;  nor  is  it  sale  and  purchase  of  land,  in  which  it 

necessary  to  be  performed ,  in  order  to  was  stipulated  that  five  hundred  dollars 

enable   a    recovery   on   a   bill    single,  should  be  paid  in  casb,  and  a  like  sum 

given  forthe  purchase -money,  payable  by  a  note  at  ninety  days,  with  a  sati*' 

at  a  certain  time.     Stone  f,  Gover,  i  factory  indorsement,  and  the  remainder 

Ala.  287.  secured  by  bond  and  morigaKe.     Van 

But  see  Hardy  v.  McKesson.  6  Jones  Schaick  v.  Winne,  16  Barb.  (N.  Y.)  Sg. 
(N.  Car.]  554.  in  which  It  was  held  that,  Where  the  vendor  gave  his  boml  for 
where  the  vendor  and  purchaser  of  a  title,  containing  a  condition  to  make 
tract  of  land  covenanted  that  the  latter  title  upon  payment  of  the  purchase- 
should  pay  a  certain  sum  at  a  given  money.  Artherv.  Pearson,  33  Mis  a. 
day,  and  the  seller  to  make  title  when-  131. 

ev'er  the  money  was  paid,  the  seller,  in  Where  the  agreement  is  to  sell  land 

order  to  entitle  himself  lo  recover  the  at  a  price  to  l>e  determined  al  a  future 

pure  base -money,  is  bound  to  aver  his  time  by  third  persons,  one  fourth  of  the 

rendinesE  and  nbilily  to  make  title  on  purchase- money  (o  be  paid  in  cafih,oo 

the  day  set  for  payment  of  the  money,  delivery  of  the  deed  of  conveyance,  and 

S.  Where  the  vendor  of  land  exe-  the  remainder  to  be  paid  subsequently, 
cutes  his  bond  to  make  title  on  the  pay-  secured  by  a  mortgage  of  the  land,  and 
ment  of  the  note  given  by  the  purchaser  the  deed  to  be  executed  on  notice  of  the 
(or  the  purchase-money,  in  respect  to  price  fixed  by  such  third  parties.  Howe 
the  security  taken  by  each  being  aeon-  v,  Huntington,  15  Me.  ^^a. 
sideration,  the  one  for  the  other,  they  The  followinf^  cases  also  present  il- 
are  mutually  dependent  one  upon  the  lustrations;  Smith  v.  McCluakeT,  45 
other.  But  In  respect  to  performance.  Barb,  (N.  Y.)  610;  Halloway  v.  Davis, 
or  payment,  or  times  of  either,  they  Wright  (Ohio)  139;  Tharin  v.  Pick- 
may  be  dependent,  conditional,  or  io-  Ung,  3  Rich.  (S,  Car.)  361 ;  Breithanpt 
dependent,  one  to  the  other,  according  v.  Thurmond,  3  Rich.  (S.  Car.)  ]|6. 
to  the  intention  of  the  parties,  as  man-  In  Thomas  v.  Lanier,  33  A^rk.  640^ 
ifested  in  the  terms  of  the  instruments  the  court,  by  Compton,  T.,  said :  "  The 
evidencing  the  trsde.  Scarborough  v.  stipulation  to  make  title,  on  the  one 
Arrant,  35  Tex.  119.  part,  and  the  undertaking  to  pay  the 

4.  Matoal  OondlUoBa. — In  the  follow-  purchase- money,  on   the   other,   stand 

Ing   cases,   conveyance   and   payments  upon   the   ssme   legal   footing;   and 

have  been  held  to  be  concurrent  condi-  where  the  one  is  a  condition  precedent 

tions.      Neither   Ibe   vendor   nor   pur-  to  the  other,  and  the  time  and  not  the 

chaser  can  maintain  his  suit   without  placeof  performance,  lstiKed,thevend- 

performance  or  tender  on  his  own  part :  or  must  seek  the  vendee,  if  within  the 

Where,  by  an  agreement  in  writing,  state,   but  if  he  be  absent    from  the 

the  purchaser  promised  to  pay  to  the  state,  then  the  vendor  may    proceed 
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^[«lnst  him,  bjkttacbmentfortfaepur-  to   recover  in  a   suit  upon  the  notes, 

cbase-monev."  Lewi*  i'.  Davis,  u  Ark,  135. 

When,  upon  a  aale  of  land,  ■  bond  is  Ka  action  on  purchase- money  note* 

given  for  a  conveyance  upon  payment  payable   at  different  times,   under  an 

of    th«    purchaae- money,   which   ia  agreement    for   conveyance    of    land, 

agreed  to  be  paid  by  a  lericB  of  notes,  will   not  lie,  unless  there  is  a   condi- 

if  the  firai  note*  are  paid,  the  paymenl  tional  tender    of    the  deed.     Hook  v. 

of  the  last  note  and  the  conveyance  of  Nebeker,   1  Ind.  257  ;  Beecher  ;'.  Con- 

the    land,  are   mutual   and   dependent  radt,  13  N.  Y.  108.     See  also  Dennis  v. 

■cts       Headley  i>.  Shaw,  39  111,  354.  Williams,  40  AU.  633. 

lMd«p«BdMit  OoTan&nU,— In  the  fol-  OonTiyanee  Hold  Hot  %  Condition  to 
lowing  cases  the  payment  and  perform-  PaTiniiit, — Where,  by  a  written  agree- 
«ace  were  held  to  be  independent  cov-  ment,  the  purchaser  it  to  pay  a  portion 
enanta  :  of  the  purchase  money  on  a  given  day, 
The  failure  of  one  fUmishes  no  de-  and  he  does  not  offer  to  do  so,  (t  is  not 
fensc  to  the  other  party,  nor  need  any  necessary  for  the  vendor  to  lender  a 
performance  or  tender  be  alleged  or  conveyance,  before  bringing  an  action 
proven  bv  the  plaintiff,  who  sues  to  re-  for  that  amount,  Devline  v.  Little,  36 
cover  for  a  breach  oE  contract  on  the  Pa,  St.  501.  And  see  Harrington  v, 
part  of  the  defendant.  Hageman  v.  Birdsalt  (Neb,  1893),  56  N.W.  Rep.961. 
Sharker,  i  How.  (MU».)  377;  39  Am.  Where  one  purchases  land,  at  a 
Dec.  637;  Hazltp  v.  Noland,  6  Smed.  sheriff's  sale  <n  SouH  Carolitin,  to 
ft  M.  (Miss.)  394 ;  Artnfield  *.  Tate,  7  which  the  defendant,  in  the  execution, 
Ired.  (N.  Car.)  35S.  has  no  title,  the  sheriff  may,  by  suit. 
Where  three  notes  were  given  to  se-  compel  him  to  pay  the  purchase -money, 
cure  payment  of  the  purchase-money  and  he  need  not  first  have  tendered  the 
of  land,  and  the  first  was  paid  before  sheriff's  titles.  It  Is  otherwise.  If  the 
conveyance.  It  was  held  that  the  agree-  sheriff  hai  refuBcd  to  make  titles. 
ment  to  convey  and  the  agreements  to  Moore  v.  Akin,  3  Hiii  (S.  Car.)  403, 
pay,  were  Independent,  and  that  suit  Under  a  bond  conditioned  to  convey 
could  be  brouglit  upon  the  second  and  title  Co  land,  if  the  obligee  should  duly 
third  notes,  without  conveying  title,  pay  the  first  installment  of  the  purchase- 
Gibaon  i>.Newman,i  How.{Miss.)  341,  tnoney,  and  give  a  mortgage  on  the 
A  failure  to  convey  was  held  to  be  land  to  secure  the  payment  of  the  re- 
no  defense  to  an  action  on  a  negotla-  mainder,  the  tendering  of  such  a  mort- 
ble  note  given  for  the  purchase-money,  gage  is  not  a  condition  precedent  to 
Woods  V.  Morgan,  1  Morr.  ( Iowa)  138.  the  conveyance.     Russeil  v.  Copeland, 

OsBTaraso*  aomdlUm  toPaTmatit. —  30  Me.  333, 
Where  a  vendor  agrees  to  sell  land,  A  vendor,  who  has  agreed  to  convey 
periorniance  to  be  at  a  tulure  time,  he  title  upon  payment  of  tlie  purchase- 
must  prepare  a  sufficient  deed,  and  money,  need  not  give  the  deed  until 
tender  it  to  the  pitrchaser,  before  he  payment  in  full,  and,  therefore,  can  sue 
can  ask  a  court  for  rescission  or  ape-  for  installments,  except  the  last,  with- 
clfic  performance,  McWlltlams  v.  out  making  tender  of  a  deed,  Terry 
Long,  3a  Barb,  (N.  Y.)  194;  Guthrie  n.  George,  37  Miss,  539, 
*,  Thompson,  1  Oregon  353,  Where  a  liond  for  a  title  recited  that 
The  vendor  cannot  maintain  an  ac-  the  obligor  had,  in  consideration  of  a 
tlon  for  the  purchase- money,  without  certain  sum,  for  which  the  obligee  had 
having  tendered  a  proper  conveyance,  given  his  promissory  note,  sold  a  tract 
where  )ie  binds  hlmseU  to  make  a  deed  of  land  descril>cd  in  the  bond ;  and  the 
when  the  purchaser  requires  it,  and,  obligor  bound  himself  to  make  a  good 
after  all  the  money  l>ecomes  due,  pay-  warranty  deed  "  when  the  purchase- 
ment  is  offered  and  a  deed  demanded,  tnoney  should  be  paid,  or  when  a  patent 
Davidson  z:  Van  Pelt,  15  Wis.  341.  for  the  land  should  be  obtained  from 
Where,  upon  an  oral  agreement  for  the  government,"  It  was  held,  in  an 
the  conveyance  of  land,  the  vendor  as-  action  upon  the  note,  that  the  convey- 
■Igned  to  the  purchasers  a  title  liond,  ance  was  not  a  condition  precedent  to 
and  agreed  to  make,  within  one  month,  payment.  Perry  v.  Rice,  10  Tex.  367. 
a  good  title,  and  a  part  of  the  considera-  Parmsnt  a  Condition  to  Convaranos. — 
tioo  was  paid  In  money,  and  notes  In  the  following  cases  It  was  held  that 
<vere  given  for  the  residue,  it  was  held  the  purchaser  must  make  or  tender 
that  the  making  of  the  title  was  a  con-  payment  before  he  is  entitled  to  a  con- 
dition  precedent  to  the  plalntWs  right  veyance ;  Byers  v.  Aiken,  5  Ark.  419 ; 
a  C.  of  L.— 10                        145 
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vendee  in  default ;  there  must  be  a  demand  on  the  part  of  the 
other.'     Some  authorities  call  for  a  second  demand  * 

Mayersu. Rogers,  5  Ark. 4.17;  Drennen  purchtBCr   hat  sought  the   aid  of  the 

x^.  Boj'Cr,  5  Ark.  407  ;  Goe  dem  Miller  court,   and  the  purchase-monej  Is  not 

v.Roe.sQGa.gi ;  Browningi'.Clj'mer,  paid,  the  court  maj,  in   its   discretion, 

I   Ind.  579;  Davis  v.  Heady,  7  Blackf.  permit  Che  deed  to  be  withheld  until  it 

(Ind.)  361  ;  Burrowe  v.  Yount,  6  Blackf.  has  been  paid  or  tendered.     Simmons 

(Ind.)  458;  39  Am.  Dec.  439;   Water-  w.  Spruill,  3   Jonea  Eq.    (N.    Car.)  9. 

man  v.  Gibson,  5  La.  Ann.  673 ;  Sewall  Warranty  and  Fromlis  to  Pay  Inda- 

f.  Wilkins,   14  Me.   168;   Stockton  t.  penaant Oovenanti. — Whereland  issold 

George,  7  How.  (Mies.)  173;  Leftuich  with  a  covenant  of  warranty,  and  pos' 

V.  Coleman,  3  Mow.  (MisE.)  167;  Paine  session   has    been   delivered,  and   the 

V.   Brown,   37  N.   Y.   aaS;   Adams  v.  purcha»ergive«a note forthepurcbate- 

WadhamB, 40  Barb.  (N.Y.)  335;  Grace  money,   the   promise  to   pa;  and   the 

■V,  Regal,  II  S.  &  R.  (Pa,)  351  ;  Pinkus  warranty  are   independent   covenant*, 

V.  Hamaker,   11   S.   &   R.   (Pa.)   aoo;  and  the  enforcement  of  the  one  is  not 

Baum  V.  Dubois,  43  Pa.  St.  260;  Bridge  dependent  upon   the   performance  of 

V.  Young,  9  Tex.  401 ;  Gale  v.  Best,  30  the  other.  Nortonv.  Jackson,  5  Cal.iGj. 

Wis.  44.  1.  Fuller  v.    Hubbard,   6   Cow.   (N. 

Where,  by  an  agreement  for  the  sale  Y.)  i ;  16  Am.  Dec.  423 ;  Hackett  v. 
of  land,  the  vendor  was  to  give  a  deed,  Huson,  3  Wend.  (N.  Y.)  249;  Con- 
or a  bond  for  a  deed,  on  receiving  the  nelly  w.  Pierce,  7  Wend.  (N.  Y.)  179; 
first  payment  of  the  purchase- money.  Dye  v.  Montague,  10  Wis.  iS. 
and  approved  security  for  the  remain-  Where  a  conveyance  for  a  tract  of 
der  given,  payment  was  held  to  be  a  land  is,  according  to  contract,  to  be 
condition  to  conveyance.  Appleton  v.  made  on  demand,  the  pleadings  should 
Chase,  19  Me.  74.  contain  a  request  precisely  alleged  in 

The  same  rule   was  applied  where,  point  of  time  and   place ;   the  general 

upon  a  sale  of  land,  the  purchaser  paid  allegation   "that     tlte    defendant   has 

a  part  of  the  price  In  cash,  and  gave  ojten  been   required,  etc.,"    being  tn- 

two  notes  for  the  residue,  payable  in  sufficient     Bridges   v.  Hardgrove, 

one  and  twoyears,  and  the  vendor  gave  Sneed  (Ky.)  131. 

A  bond  for  title  when  he  should  receive  In  debt  on  a  bond  to  make  title  on 

M  patent  from  the  United  States,  which  payment  of  the  purchase-money,  by  the 

did  not  arrive  before  the  laat  note  be-  purchaser  against  the   vendor,   for   a 

came  due.     Duncan   v.   Jeter,   5   Ala.  failure  to  make  title,  the  declaration  is 

604 ;  39  Am.  Dec.  343.  defective  if  it  neither  avers  that  "  the 

If  the  obligee  of  a  bond  obtains  title*  vendee  demanded  a  deed  of  the  vend- 
In  his  own  name,  for  part  of  the  lands,  or,"  nor  that  "  the  vendee  prepared  a 
the  awignment  of  which  to  the  obligor  deed  and  tendered  It  to  the  vendor,  and 
was  the  consideration  of  the  bond,  and  demanded  its  execution."  Johnston  v. 
•utters  the  title*  to  the  residue  of  the  Beard,  7  Smed.  &  M.  (Miss.)  314.  See 
lands  to  be  lost  by  non-payment  of  alsoSheets  v.  Andrews,3  Blackf.  (Ind.) 
taxes,  a  court  of  equity  will  not  lend  its  374;  Brown  o.  Hart,  ;  Blackf.  (Ind.) 
aid  to  carry  into  effect  a  judgment  at  law  439;  Mullln  v.  Bloomer,  11  Iowa  360. 
upon  the  bond.  Sklllern  v.  May,  4  When  an  equitable  title  to  land,  by 
Cranch  (U.  S.)  137.  reason  of  a  contract  for  the  same,  is  set 

Faymant  Mot  a  OondlUon  to  OonTey-  up  as  against  the  tegat  owner,  and  It 

ftnee. — When   the    defendant  bound  appears  that  payment  for  the  land  was 

himself  to  convey,  on  or  before  a  cer-  to  be  made   in  bricks,  it  Is  Incuml>ent 

tain  day,  and  the  complainant  agreed  upon  the  person  claiming  under  Kuch 

to  pay  at  the  time  of  the  giving  of  the  contract,  to  show  an  offer  to  perform  It 

deed,  the  complainant  is  not  in  laches  on  his  part,  without  waiting  for  a  de- 

in  not  tendering  payment.  If  the  deed  mand  to   be   made.     Allen  r.  Woods, 

has   not  been   executed  or   tendered.  34  Pa.  St.  76. 

Huffman  V.  Hummer,  1$  N.  J.  Eq.  83.  Want  of  title  In  the  vendor  will  ex- 

When,  in  a  covenant  to  convey  land,  cuse  demand    for  a   deed    from   him. 

it   is   provided   that  the   vendor  is  "to  Bowen  ».  Jackson,  8  Blackf.  (Ind.)  303; 

make  a  deed  when  called  for,"  the  pur-  Morange  f.   M  0  r  r  i «,    34  Barb.    (N. 

chaser  may  require  a  deed  before  the  Y.)  711. 

purchase- money  1*  paid.    But  if  the  l.JohnBton  v.  Beard,  7  Sined.  &.  H. 
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Tender,  at  least,  must  be  always  either  made  or  excused,  as  by 
waiver,*  or  its  being  rendered  impossible  by  the  other  party,  or 
made  unnecessary  by  his  repudiation  of  the  contract  and  refusal 
to  perform  his  part  of  it,*  or  his  known  inability  so  to  perform.' 

The  failure  to  make  proper  tender  does  not  put  an  end  to  the 
contract  so  as  to  make  it  void  ;  it  gives  the  other  party  the  right 
to  rescind  it,  or  to  waive  the  default  and  continue  it  in  force.' 

It  gives  no  such  right,  however,  to  the  party  in  default.  He 
cannot  take  advantage  of  his  own  wrong;  but  must  abide  by  his 
agreement.* 

(Hlu.)  317;    SUndlfer  v.  Dtvie,    13  In  Graj  v.  Doughertj,  3^  Cal.  aSo, 

Smed.  &  M.  (MUs.)  48;   Connellj  v.  the  court,  by  Sanderwin,  t.  U  wid  = 

Pierce,  7  Wend.  (N.  Y.)  131.  "  If  the  vendor  refuset  to  receive  Ihe 

la   Lutweller   v.   Linnell,   u    Barb,  purchise-oionej  when  tendered,  [here- 

{N.  Y.)  C15,  the  court,  bjr  Welles,  J.,  bj  repudiating  hU  contract,  or  hy  hit 

•aid  ;  "  Where   *   partj    covenants   lo  own  act  prevents  the  vendee  from  per- 

convej,  he  is  not  in  default  until  the  forming  his  part  o(  the  agTecment,  or 

erty  who  ia  to  receive  the  conveyance,  br  any  adversary  steps  makes  It  known 

ing  entitled   thereto,  has  demanded  that  he  does  not  Intend  to  obaerve  and 

it;  and  having waiteda reasonable  time  perform    hi*   covenant,    except   upon 

to  have   it  drawn  and   executed,   has  compulsion,  thus.  In  effect,  refusing  in 

made  a  second  demand."  advance  of  a  demand,  neither  law  nor 

In  Hudson  v.  Watson,  16  Mtsa.  160,  equity  imposes  upon   the  vendee   the 

the  court,  by   Handy,  J.,  said  -.  "The  observance  of  a  ceremony  thus  made 

TCndee  should    make  demand  for  the  Idle  and  fruitless." 

deed  from  the   vendor,  who  is  entitled  In  Turner  v.  Scttj,  Vj  lad.  163,  the 

to  a  reasonable  time  thereafter  to  have  court,  by  Gregory,  J.,  taid:  "  When  a 

tike   deed   executed ;    after   which    the  party  to  an  agreement  gives  notice  to 

vetidee  should  make  a  second  demand,  the  other  of  his  determination  not  to 

and   in  default   thereof,   the   right   of  perform  the  contract  on  big  part,  per- 

aclion   to   the   vendee   becomes    com'  formance  by  the  party  receiving  such 

plete."     But  this  Is  a  rule  of  evidence,  notice  is  unnecessary." 

and  not  of  pleading.     PeartoU  v.  Fra-  If  the  vendor  offers  to  take  the  monev 

Mr,  14  Barb.  (N.  Y.)  ifi^.  tendered,  but  refuses  to  make  the  deed, 

L  The   tender   must    be  of  a   deed  this  Is  a  refusal  of  the  oiTer,  and  it  is  a 

properly    acknowledged.     Smith    v,  useless  ceremony  to  count  out  the  mon- 

Sme1t^e^.  i  HUt.  (N.  Y.)  387.  eyafterthat.  Blunt i'.Tomlio,37in.93. 

If  the  obligee  In  a  bond  for  a  deed,  '  Where  a  purchaser  of  real  eatate, 
on  the  last  day  of  performance,  says  to  being  entitled  to  a  conveyance  In  fee, 
the  obligor  that  the  money  Is  ready  for  demanded  It  of  the  vendor,  who  offered 
him  whenever  he  will  give  a  deed,  but  him  a  perpetual  lease,  reserving  rent, 
produces  no  monev,  and  the  other  party  and  refused  to  give  any  other,  It  was 
replies  that  he  will  procure  him  a  deed,  held  that  the  purchaser  might  sue  at 
but  immediatelj'  goes  away,  this  Is  no  once  on  the  agreement,  without  welt- 
waiver  of  tender.  Drummond  v.  ing  to  have  a  conveyance  prepared, 
Churchill,  17  Me.  31c.  and   presenting  himself  to  receive  II. 

Impllad  WaiTtr.— Where  the  condi-  Foote  t.  West,  i  Den.  (N.Y.) 544. 

tion  of  an  obligation  is  to  make  title  on  B.  The  inability  of  a  vendor  to  make 

a  day  certain,  and   on  a  contingency  title  according  to  the   condition  of  his 

vhicb,  if  it  happens,  is   more  within  bond.  Is  sufficient  to  excuse  the  pur- 

the  knowledge  of  the  obligor  than  the  chaser  from  preparing  and  tendering 

obligee,  in  a  plea  of  readiness  to  per-  him   a   deed.     Johnson  v,   Collins,  17 

form,  it  Is  necessary  for  the  obligor  to  Ala.  318.     See  also  Holmes  z:  Holmes, 

aver  notice  of  contingent  fact  to  the  13  Barb.  <N.  Y.)  137. 

obligee,  else  the  plea  will  lie  bad.    Wil-  4.  Scarborough  v.  Emerson.  35  Tex, 

liana  v.  Harper,  i  Ala.  502.  139;  Walker  v.  Emerson,  10  Tex.  706; 

I.  Skinner  i^.  Tinker".  34  Barb.  (N.  73  Am,  Dec.  307. 

'V.)3j3;Cr«r7  D.Smith,  3  N.Y.  60.  B.  Mancius  v.  Sei^ant,  5  Cow.  (N, 
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The  breach  of  a  contract,  in  order  to  give  rise  to  a  cause  of  ac- 
tion, must  be  such  as  to  affect  the  right  of  the  party  suing.  Hence, 
a  vendee  cannot  maintain  an  action  against  his  vendor,  for  con- 
veying the  land  wrongfully  to  a  second  purchaser  with  notice.' 

The  breach  of  the  vendee's  agreement  to  pay  the  purchase  price, 
exonerates  the  vendor  from  all  obligation  to  him,*  and  entitles 
him  to  refuse  to  convey,^  and  to  recover  possession  of  the  land,* 
without  refunding  any  money  that  the  purchaser  may  have  paid 
in  part  performance  of  the  contract.'  The  acceptance  of  a  worth- 

Y.)  371;  Church  v.  Ayrei,  s  Cow.  (N.  and  rescind  Ihe  contract.     Barbour  u. 

Y.)  17J.  Brookie,  3  J.  I.  Marsh.  (Ky,)  jii. 

In  an  agreement  for  the  sale  of  land,  1.  Marshall  ti.  Robert,  33  Minn,  if), 
the  purchaser  covenanted  to  pay,  and  3.  Where  a  purchaser,  who  hai  ad- 
the  vendor  to  convey  upon  payment,  vanced  money  in  part  performance  of 
it  being  agreed  that,  if  the  purchaser  a  contract  for  the  purchase  of  land,  re- 
failed  in  his  covenant,  the  contract  fuGes  to  pay  the  remainder,  the  vendor 
nliould  be  void.  On  an  action  by  the  may  reiciiid  the  contract,  and  convey 
vendor  for  the  purchase -money,  no  the  land  to  another.  Ketchum  v. 
part  of  which  had  been  paid,  it  was  held  Evertson,  13  Johni.(N.  Y.)359;  7  Am. 
that  the  vendor  could  recover,  and  that  Dec.  384. 

the  contract  was  void  only  at  the  elec-  In  McPheraon  v.   lohnion,  6g  Tex. 

tion  of  the  vendor.   This  is  true,  if  the  487.   the   court,   by   Gainea,    J.,   said  : 

contract  contains  only  a  general  Btipu-  "The  vendee  in  an  executory  contract, 

lation  that  if  the  purchaser  does  not  pay  who  has  not  paid  the  purchase -money, 

it  shall  be  void.    Canfield  v,  Westcolt,  must,  at  leagt,  offer  to  pay,  in  order  to 

S  Cow.  (N.  Y.)  vjo.  enforce  the  agreement.     The  vendor's 

A  condition,  in  a  title  bond,  that  the  right  of  action  on  his  debt  may  be 
sale  shall  be  null  and  void  if  the  pur-  barred,  and  hit  privilege  of  election 
chase-money  is  not  paid  when  due,  is  thereby  lost,  but  the  vendee  is  not  re- 
fer the  benefit  of  the  vendor  alone,  who  lieved  of  his  obligation  to  pay  the  debt 
may  uke  advantage  of  it,  or  waive  It  if  he  would  hold  the  land.  The  debt 
at  his  election.  Caruthera  v.  McBur-  remains  though  the  right  of  action  be 
3  Sneed  (Tenn.)  590.  barred,and  withoutanoffertopayit,  the 
he  purchaser  of  land  upon  condi-  vendee,  if  in  possession,  cannot  defeat 
tion  cannot  take  advantaae  of  a  breach  the  suit  of  the  vendor  for  the  recovery 
of  the  condition  by  himself,  to  abandon  of  the  land;  nor,  if  outof  possession,  on 
the  purchase.  Mundine  v.  Crenshaw,  he  recover  against  the  vendor  or  any 
3  Slew.  (Ala.)  S7.  one  holding  under  him." 

Where  a  bond  for  title,  upon  the  pay-  S.  For  the  first  payment  under  an 
ment  of  certain  notes,  contained  a  con-  agreement  for  the  purchase  and  sale 
dition  by  which,  if  the  obligee  should  of  land,  tbe  vendee  drewa  draft,  pay- 
fall  to  pay  the  sum  specilied  in  his  notes  able  at  the  time  of  conveyance.  The 
by  a  certain  time,  he  should  forfeit  all  draft  was  dishonored  at  maturity,  and 
money  which  he  had  paid,  and  the  bond  the  vendee  was  then  insolvenL  It  ws* 
fhould  be  void,  it  was  held  that,  under  held  that  tbe  vendor  might  rescind  the 
this  condition,  Ihe  obligee  could  not  contract,  and  refu&e  to  convey;  and 
annul  the  contract  at  his  option,  so  as  having  done  go,  the  personal  represent- 
todefeat  arecovery  upon  his  notes;  but  ative  of  the  vendor  could  not  revive 
the  condition  was  to  be  considered  as  the  contract.  Todd  v,  Caldwell,  10 
providing  a  penalty,  to  insure  a  prompt  Tea.  ixb. 

performance  by  the  obligee.     Mason  i>.  4.  Williams  i>.  Noiseux,43N.  H.388. 

Caldwell,  to  III.  196.  Where   the  price    of    land  is  to  be 

A  clause,  in  a  bond  for  conveyance  of  paid  in  installments,  tbe   vendor   may 

land,  that  "if  said  vendee  fail  to  make  sue  for  rescission  of  the  sale  at  once, 

good  the  above  payments,  in  that  case  upon   the  failure  of  the  purchaser  to 

the  above  tract  to  revert  back  to  the  pay  the  first  Installment.    Thompson 

vendor,"  does  not  authorize  Che  vendee  v.  Kilcrease,  14  La.  Ann.  340. 

to  throw  back  the  land  on  the  vendor  S.  Simon  v.  Kaliske,  6  Abb.   Pr.  N. 
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less  note  does  not  prevent  the  vendor  from  rescinding,  unless 
he  has  made  an  agreement  that  it  shall  be  in  discharge  of  the 
price.* 

A  Waiver  of  the  Breach. — A  breach  of  contract  may  be 
waived  by  the  innocent  party  *  but  he  must-act  with  knowledge 

S.  (N.  Y.  Super.  Ct)  114;  37  How.  Pr,  ered  thereby  to  have  waived  the  condi- 
(N.  Y.)  349;  Ketchum  if.  EvertBOD.  13  don.  Grtgg  f.  lAndil,  31  N.  J.  Eq.  494. 
Johns.  (N.  Y.)  359;  7  Am.  Dec.  3S4.  Where  a  contract,  in  which  time  is  of 
In  Rounds  11.  Baxter,  4  Me.  454.  the  the  esGence,  is  fullj'  performed  by  one 
court,  by  Mellen.  1.,  said:  "  It  Is  a  pro-  partj,  he  may  require  performance 
verbial  principle  that  a  man  is  not  per-  by  the  other  after  the  time.  Robbing 
mitted,  in  a  court  of  justice,  to  take  v.  Morgan  (Minn.  1894),  57  N.  W. 
advantage  of  his  own  wrong  or  neg-  Rep,  799, 

leet.  The  principle  is  founded  tn  the  Where  a  vendor  received  purchase- 
highest  reason.  If  a  man,  after  he  has  money  notes,  it  being  agreed  that  he 
made  a  fair  contract,  and  partially  ful-  should  be  allowed  to  declare  a  forfef- 
filled  it,  may,  without  the  consent,  or  ture  in  case  there  was  any  default  in 
any  fault,  on  the  part  of  him  with  their  payment,  the  fact  that  he  trans- 
whom  he  has  contracted,  rescind  the  ferred  one  of  them  Co  a  jottnyfcfe  holder, 
agreement,  excuse  himself  at  once  without  knowledge  that  there  bad  been 
from  ail  further  concern  about  it,  and  a  default  In  the  payment  of  one  of  the 
recover  back  whatever  he  has  paid,  be  others,  operates  as  a  waiver  of  his 
may  speculate,  and  disappoint  and  in-  right  to  declare  the  forfeiture.  Ingle- 
jurehis  neighbor,  whenever  his  interest  hart  v.  Gibson,  ^6  111.  81. 


r  his  pa: 


over  him  tn  security,  and  en-     the  time  for  completion  of  the 
•'    -  iplete    Ini .      .  .      . 


i'oj,  himself,  a   complete    Indemnity,  hie  executors  may  waive  his  right  tt 

ustlce  will    not  sanction  such  a  pro-  clare  a  forfeiture,  because  the  cont 

ceeding.     The   cases  in  which  one  of  wag   not   performed   within    the   time 

Hie  parties  to  s  contract  may  lawfully  specified.     Williams  f.  Haddock  (Su- 

disal^nn  and  rescind  ft,  are  those  In  preme  Ct.),  39  N.  Y.  Supp.  1^. 

which   the   other    party   has   been  in  The  purchaser  cannot  claim  a  termi- 

fault,  or  where,  by  the  terms  of  the  con-  nation  of  the  contract  by  his  failure  to 

tnct,  a  right  to  rescind  it  is  reserved."  pay  in  full  an  installment  of  the  price. 

In  Green  v.  Green,  9  Cow.  fN.  Y.)  part  payment  having  been  accepted,  and 
51,  the  court,  by  Savage,  C.  J.,  said;  both  parties  having  treated  the  contract 
"It  may  be  asserted  with  confidence,  as  subsisting.  Loud  r.  Pomona  Land, 
that  a  party  who  has  advanced  money,  etc.,  Co.,  153  U.  S,  564. 
or  done  an  act  In  part  performance  of  Where  a  vendor  of  land  binds  him- 
an  agreement,  and  then  stops  short  and  self  to  convey  title  on  the  payment  of 
refuses  to  proceed  to  the  ultimate  con-  the  purchase -money  by  the  purchaser, 
elusion  of  the  agreement,  the  other  indulges  him,  after  he  has  failed  to  pay 
psrtr  being  ready  and  willing  to  pro-  at  the  stipulated  time,  by  neglecting  to 
ceedand  fulfill  all  his  stipulations  ac-  demand  the  purchase-money  for  an  in- 
cording  to  the  contract,  has  never  been  definite  time,  he  cannot  elect  to  con- 
suffered  to  recover  for  what  has  thus  sider  the  contract  as  rescinded,  either 
been  advanced  or  done."  against  the  purchaser  or  his  assignee, 

1.  Giving  a  receipt  reciting  that  It  is  without  making  a  demand  for  payment 

taken  "as  payment,"  Is  not  conclusive  and  being  refused,  though  the  condition 

evidence  that  such  was  the  agreement  in  the  bond  declared  it  to  be  void  if  the 

between  the  parties.  Dunlap  v.  Shank-  money  was  not  duly  paid.     Stewart  v. 

iin,  10  W.  Va.  66».  Gates,  30  Miss.  too. 

).  WalTM. — Griggs   V.  Woodruff,  14  A  vendor  who  refuses  to  rescind  for 

Ala.  9.  non-payment  at  the  agreed  time,  when 

When  the  acts  of  a  vendor  of  land  an  offer  to  thai  effect  Is  made  by  the 

■re  Inconsistent  with  his  intention  to  purchaser,  waives  the  right  of  forfeiture 

enforce  strictly   the  conditions  of  the'  until   he  demands   pa,vmen|.    ^rophit 

«>ntract,  as  by  accepting  the  residue  of  v.  Robinson,  34  Miss.  141.     See,  as  to 

the  purchase-money  after  the  purchaser  what  does  not  amount  to  a  waiver, 

has  broken  the  condition,  he  Is  consid-  Kouutze  v.  Helmulh,  140  N.  Y.  433. 
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of  the  facts,  and  must  intend  that  his  act  shall  constitute  a 
waiver.^  The  fact  that  the  waiver  has  been  relied  on  by  the 
party  in  default,  and  that  acts  have  been  done  by  him  on  the 
faith  of  such  reliance,  is  always  material.* 

3.  IMecti  and  BefloiuiolM  in  the  Bttlgect-llattei— a.  DEFECTS  OF 
Title — (See  also  Title  (Real  Property),  vol.  26,  p.  20). — It 
is  frequently  claimed,  by  way  of  defense,  that  the  title  of  the 
vendor  is  defective.  The  effect  of  such  a  condition  of  title  de- 
pends upon  the  nature  of  the  action  and  whether  the  contract  is 
executed  or  executory. 

When  suit  is  brought  by  the  vendor,  seeking  the  specific  per- 
fonnance  of  an  executory  agreement,  invalidiU'  of  title  furnishes 
a  complete  and  perfect  defense  to  the  action,*  If  the  suit  is  by 
the  vendee,  defect  of  title  is  not  a  defense,  unless  such  defect  is 
fatal,  in  which  case  the  vendor  will  not  be  compelled  to  do  an  un- 
lawful act,  by  executing  a  conveyance  purporting  to  grant  that 
which  is  another's.* 

Where  the  contract  is  executed,  and  the  purchaser  has  entered 
into  possession,  he  cannot,  in  the  absence  of  fraud  or  misrepresenta- 
tion, successfully  defend,  on  the  ground  that  the  title  is  defective, 

1.  The  ftctthat  the  obligee  of  a  bond  hibiUaperfect  title, thecourtshouldnot 

for  a  deed  of  land  pUtted  refused   to  rescind  the  contract,  but  should  require 

accept  it  when   It  was   tendered  him,  the  plaintifT  to  exhibit  such  title  as  be 

because   the   southerly  boundary  was  has,  and,  if  defective,  require  him  to 

described     as     "  contemplated     Field  perfect  it  if  he  can,  and  give  him  ■  re«- 

street,"  but  agreed  to  take  it  with    the  sonable  time  in  which  ladoso.  Bailey  v. 

word "conteftiplated"  omitted,  will  not  Conley  (Ky,  1894),  36  S.  W.  Rep.  39:. 

constitute  a  waiver  of  a  misdescription  Where  one  contracts  to  give  a  deed 

In  the  deed  of  conveyance,  the  effectof  without  warranty,  to  land  standing  in 

which  would  be  to   restrict  his  land  to  his   wife's    name,   he   cannot    enforce 

the  north  line  of  "Field  street,"  where  bonds  given  by  the  purchaser  tor  the 

his  bond  was  for  land  extending  to  the  price,  on   tender  of  his  and  his  wife's 

middle  of  the  street,  unless  he  knew  of  deed,  subject  to  judgment  liens  disco*- 

such  misdescription   and   intended   to  ered  by  the  purchaser  after  giving  the 

waive  his  rights  under  the  bond.  Holds-  bonds.      Leach   v.  Johnson   (N.   Car. 

worth  f.  Tucker,  143  Mass.  369.  1894),  19  S.  E.  Rep.  139. 

9.  Where  a  vendor  stated  totl\f  pur-  But  where  the  vendors  of  land,  hav- 

chaser  of  real  estate  that  he  would  not  ing  agreed  to  make  a  "  good  and  sufB- 

insist   on   the   forfeiture  stipulated  in  cient  conveyance,"  conveyed  their  in- 

the   contract,   in  case   payments  were  terests,  and  stipulated  that  the  vendees 

not   promptly  made,   it  was  held  that  might  retain  part  of  the  price  till  they 

the   statement   constituted  a  waiver  of  perfected  the  title  to  an  eighth  of  the 

his  right  to   declare  a  forfeiture  ;  the  land,  by  obtaining  a  deed  from  certain 

purchaser    in    the    meantime    having  heirs,  and   the   heirs   were   afterward 

made  valuable  Improvements  upon  the  paid  for  their  interest,  but  died  without 

land.    Blair  v.  Blair,  4S  Iowa  393.  having  made  a  deed,  it  was  held   that 

S.  Specific  Perfobmance,  vol.  11,  when  the  vendees  had  had  peaceful  ad- 

p.  948.    And  see  Fishery.  Wilcox  (Su-  verse  possession  long  enough  to  perfect 

preme  Ct.),  aS  N.  Y.  Supp.  317.  their  title,  the  vendors  were  entitled  to 

In  an  action  by  the  vendor  of  land  for  the  balance  of  the  price,  without  ob- 

the  price,  where  the  defendant,  by  rea-  Ulning  the  deed  from  the  said  heirs. 
son  of  provable  defects  of  title,  set  up  •  Moyers  v.  Arthur  {Ky.  1894),  Jf  S.  W. 

in  his  answer,  requires  the  plaintiff  to  Rep.  276. 

exhibit  his  title,  and  aven  his  willing-  4.  Specific  Pbrformakce,  vol.  11, 

ne*s  to  take  the  lend  if  the  plaintiff  ex-  p.  944;  Bispham's  Principles  of  Equity 
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when  suit  is  brought  to  recover  the  purchase-money,'  but  must 
look  to  the  covenants  in  his  deed.* 

If  the  element  of  fraud  is  present,  the  defense  is  good,  but  in 
order  that  it  be  available,  the  vendee  must  do  everything  that  he 
can  to  put  the  vendor  in  the  same  position  as  before  the  contract 
was  made.* 

If  the  contract  is  executory,  and  the  possession  is  held  under  a 
title  bond,  instead  of  a  deed,  a  defective  title  will  be  a  sufficient 
defense  to  a  suit  on  the  purchase-money  notes.*  The  purchaser 
here,  as  in  the  case  of  fraud,  must  restore  the  land  to  the  vendor.* 

Knowledge,  on  the  part  of  the  purchaser,  of  defects  of  title,  at 
the  time  of  making  the  contract,  will  generally  be  construed  as 
constituting  a  waiver  of  the  right  to  complain.* 

*.  Deficiencies  in  Quantity. — Where  the  sale  is  in  gross 
and   the   contract  is  executed,  and  there  has  been  no  fraud  or 

(jthed.).^  380;  MoiM  I'.  McCtatn,  81  gage  tecurit^,  «o  long  u  the  vendee 

AIb.  370;  Chartier  v.  Marihall,  51    N.  holds  the  vendors  wairantT  deed  and 

H.  400;  Morgan  v.  Bell,  3  Wash.  554.  retains  possewton  of  the  land.    Black  f . 

1.  Patton  f .  Tarlor,  7  How.  (U.S.)  Thompson    (Ind.   1894),    36    N.   E. 

IJ2;  Campbell  w.  Medbury,  5  Bim.  (U.  Rep.  6+3. 

S.)  33;  Hunter  f.  Bradford,  3  Fla.  186;  I.  Bark  ham  sted   v.  Cage,   5   Conn. 

McGehee  v.  Jonea,  10  Ga.  133;  Vining  ^aS;  13    Am.   Dec.   9]  ;  Laugher}' 

V.    Iceman,    41;    111.    146;  Laforge  v.  '"' 
Matthews,   68    111.    318;    Wlmberg  v. 
Schwegeman,  97  Ind.  jiS;  Ti 
Shannc-     -      -"  '              "      ■ 


19  Md,   315;  81    Am 


McLean,  14  Ind.  108;  Hughes  v.  Mc' 

Nider,   go  N.  Car.  348.      But  where  a 

deed    provided    that    If    title   to   any 

Dec.    or  the  land    should   be  defective,  and 

ndor  should    be   unable   to   re- 

the  defect   after   reasonable 

such  land  should  tie  quitclaimed 

vendor,  and   the  vendee  should 

.  credit  therefor  on  the  amount 


Tatlton  V.  Daily,  55  Tex.  95  ;  Wai 
V.  Clark  (Tei.  Civ.  App.  1894),  '■ 
W.  Rep.  1105,  Slocumt'.Bracj'  (Mir 

1S93),   j6  K.  W.  Rep.   836.     And  see  provision,  If  the  vendor's  title  to  a  part 

Prauch     T.    Aberdeen    Packing     Co.  of  the   land   was   through   a   remote 

(Wash.  1894],  3J  Pac.  Rep.  123.     But  grantor,  in  whom  the  record  failed  to 

•ee  Cross  i:  Noble,  67  Pa.  SI.  74.  show  title,  though  no  one  had  asserted 

But  en   intending  purchaser  of  land  title  thereto  adverse  to  the  vendor,  for 

is  not   nccetsarilf   guilty  of  laches  lit  twenty  years.     Ragsdale   v.  Meridian 

failing  to  examine  the  records,  where  Land,   etc.,   Co.   (Miss.  1893),   14   So. 

the  owner  of  an  interest   in  the  land  Rep.  193. 

expressly  states  to  him,  with  the  fraud-         S.  Hunter   v.    Bradford,  3  Fla.  269; 

olent  purpose  of  inducing  ihe  purchase,  Lett  v.  Brown,  $6  Ala.  550 ;  Vining  *. 


that  he  has  no  interest  therein,  but  the 
questioa  of  negligence,  on  the  part  of 
■tie  purchaser,  is  for  the  jury.  Blake- 
ilee  n.  Sincepaugh,  71  Hun  (N.Y.)  413. 
And  wher«  a  deed  by  a  warrantor  con- 
taint  a  stipulation  of  no  warranty,  and 
the  buyer  is  not  aware  of  the  danger  of 
eviction,  he  is  entitled  to  recover  the 
price  paid.  Montgomety  i:  Marvdale 
Land,  etc.,  Co.  (La.  1894),  15  So. 
Rep.  63. 

Failure  of  title  In  the  vendor.  Is  no 
defense  to  an  action  on  a  purchase- 
noDey  note,  and  to  foreclose  the  mort- 


Leeman,  45  III.  346. 

4.  Hunter  v.  Bradford,  3  Fla.  169; 
Clark f. Croft,  51  68.368;  Davie  I'.M'- 
Vicken,  11  111. 317;  Shampson  r.  Shoe- 
maker, 68  III.  ji;6;  Coburn  i'.  Haley, 
57  Me.  347  ;  Harvev  v.  Morris.  63  Mo. 
475;  Howard  t, Kimball, 65  N.  Car.  175; 
6  Am.  Rep.  739. 

0.  Wyait  V.  Garlington,  56  Ala.  576. 

5.  Beck  7'.  Simmons,  7  Ala,  71 ;  Wil- 
liamson  f .  Raney,  I  Freem.  (Miss.)  113; 
Gartman  r.  Jones,  14  Miss.  J34;  Carson 
V.  Kelley,  57  Tex.  379 ;  May  v.  Ivie,  6B 
Tex.  379- 
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misrepresentation,  it  cannot  be  opened  upon  the  ground  of  a 
deficiency  in  the  quantity  of  the  land  sold,^ 

If  the  quantity  be  fraudulently  misrepresented,  an  abatement 
in  the  price  may  be  had  incase  of  deficiency;*  and  some  authori- 
ties have  applied  the  same  rule,  in  case  of  mistake  so  gross  as  to 
warrant  the  conclusion  that  the  grantee  would  not  have  contracted 
had  he  known  the  truth.* 

If  the  sale  is  by  the  acre,  an  abatement  in  the  price  may  be  had 
in  case  the  acreage  is  short.' 

xm.  EwoDiM— (See  also  Actions,  vol.  I,  p.  178;  Assumpsit. 
vol.  I,  p.  882 ;  Covenant  {Action  of),  vol.  4,  p.  463)^-1.  8peoi£o 
FflTformanoe. — The  specific  performance  of  a  contract  is  left  to  the 
sound  discretion  of  the  chancellor,  guided  by  general  principles 
of  equity.'  But  where  a  contract  relating  to  the  sale  of  land  is 
fair  and  definite  in  all  its  terms,  and  is  supported  by  a  sufBcient 
consideration,  specific  performance  will  be  decreed  as  a  matter  of 
course.* 

1.  DafldleDarUi  Qnuitilr. — Terrell  v.  deduction  from  the  price.    The  Chan- 

Kirksey,  14  Aia.  109;  Josseljn  v.  Ed-  cellor  v.  French  (N.  J.  1893),  37  Atl. 

wards,  S7  Itid.  112 ;  Child  v.   Burton,  6  Rep.  140. 

Bush   (K7.)   617;  Tyson  v.  Hsrdesty,  A  deficiency  of «  few  acres,  perhipi 

ig   Md.  309;    Kerr   r.  KuykendsU.  44  a  doien,  or  even  fifty,  in  »uch  a  large 

Miss.  137;  Perkins  v.  Webster,  i  N.  H.  parcel  as  eight  hundred   acres,  "  more 

J87;  Marvin  v.  Bennett,  16  Wend.  [N.  or  less,"  may  be  aliowed  by  the  words 

Y.J  169  ;  Rogers  11.  OlshufFEky,  no  Pa.  "  more  or  less,"  but  not  a  deficiency  of 

St.  147;  Rich  V.  Ferguson,  45  Tex.  396;  four  hundred  acres.     Libby  v,  Dlckev, 

Caldwell  T>.  Craig,  II  Gratt.  (Va.)  131;  851*6.363;  Board  v.  Wilson,  34  W. 

Cunningham  v.  MHIner,  82  Va.  526;  Va.609. 

Gillilan  v.  Hinkle.S  W.  Va.  161.  And  The  price  is  not  reduced,  however, 
see  Terry  v.  Barbour,  j  Tex.  Civ.  App,  in  the  precise  proportion  of  the  de- 
474.  But  see  Hoslelon  v.  Dickinson,  ficient  quantity  to  the  quantity  pur- 
51  Iowa  144;  Jenks  i'.  Fritz,  7  W.  &  5.  chased.  Natural  differences  and  im- 
(Pa.)  301 ;  13  Am.  Dec.  337.  And  ace  provements  are  to  be  considered.  The 
Raesdale  v.  Meridian  Land,  etc..  Co.  question  is,  how  much  more  was  to  be 
(Miss.  1893),  14  So.  Rep.  193,  where  given  because  of  the  supposed  addition- 
there  was  a  special  contract.  Such  is  al  quantity?  Wilcoxson  i'.  Calloway, 
the   case  where  the   conveyance  is  by  67  N.  Car.  463. 

metes  and  bounds,  although  the  sup-  B.  BpeolSo   Perfitmiasc*. — Shriver  i'. 

posed    acreage    is    recited.      King    v.  Seles.  49  Md.  3SS ;   Smoot  v.   Rea,  19 

Brown,  .;4lnd.  368.    See  aUoMelick  p.  Md.39S;  Shaw  i/.  Li  verm  ore,  2  Greene 

Dayton,  34  N.  ],  Eq.  345.  (Iowa)  338. 

In  a  conveyance  of  land  sold  by  the  In  such  cases  relief  Is  not  granted  ts 

tract,    the  words  "  more   or  less  "  will,  a  matter  of  right  in  either  party,  but  is 

under  Georgia  Code,  ^  3642.  cover  any  granted   or  withheld   according  t<     '' 


deficiency  which  does  not  justify  a  sus-  circumstances.      Young  t.  Daniels.  1 

picion  01  willful  deception,  or  mistake  Iowa  136;  63  Am.  Dec.  477. 

equivalent  thereto.     Esles  v.  Odom.  91  Though  the  jurisdiction  of  the  court 

Ga.  600.  to  enforce  specific  performance,  is  said 

3.  Tyler  T>.  Anderson,  106   Ind.  185.  to  rest  in  judicial  discretion,  it  is  exer- 
And  see  Dibby  1.  Dickey,  85  Me.  36].  cised    according    to    sound   and   fixed 

>.  M  click  I'.  Day  ton,  34  N.J,  Eq.  345.  rules,  and  within  certain  definite  limits, 

4.  English  r.  Arbuckle,  13;  Ind.  77.  and   is  controlled  largely  by  the  clr- 
But  in  a  sale   of  one   hundred   and  cumstances    of    the    Individual   cases. 

ninetv-six  acres,  "  more  or  less,  "  a  de-  Aston  v.  Robinson.  49  Miss.  348. 

ficlen'cy  of   one  and  thirty  seven  hun-  ».  Popplein   v.   Foley,  6t   Md.  381; 

dredihs  acres,  does  not,  iiJ  the  absence  Throckmorton  v.   Davidson,  68  Iowa 

of    fraud,   entitle   the   purchaser   to  a  643 ;  Sons  of  Temperance   i*.  Brown, 
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S.  Kefbnnation— (See  Reformation  of  Instruments,  vol.  20, 
P-  713)- — Where,  in  reducing  the  contract  to  writing,  through 
some  mistake,  inadvertence,  or  fraud,  it  fails  to  express  the  real 
agreement  of  the  parties,  a  court  of  equity  will  reform  the  instru- 
ment so  that  it  shall  truly  represent  the  contract  as  agreed  upon.' 

8.  RewiMioiL— (See  Rescission,  vol.  21,  p.  24). — All  contracts 
and  transactions  in  the  transfer  of  land,  may  be  rescinded  where 
either  of  the  parties  was  laboring  under  disability,'  or  where  the 
contract  was  the  result  of  mistake,  accident,  or  surprise,'  or  was 

roRMANCE,  vol.  31,  p.  941,  whcrc  thli 
lubject  it  faWj  treated. 

Heiterw.'Hookcr.ySroed.&M.IMiM.)  1.  BaftrmUtoD.— Clark   v.   H«rt,   57 

768;  Clement  v.  Reid,  9  Smed.  &  M.  Ala.  390;   Knapp  v.  White,  13  Conn. 

{Miw.)  535.  539;    Sanford    v.    Washburo,   2    Root 

When  a  contract  retpecting  lands  Is  (Conn. jxgg;  Pomeroy's  Eq.Jur.,^  870; 
Id  writing,  le  cerUIn  and  fair  in  all  Its  Story'a  Eq.  Jur.,  f  468;  Reformation 
paru,  founded  on  an  adequate  conGJder-  OF  Instrumbnts,  vol.  10,  p.  713. 
ation,  and  capable  of  being  specifically  Where,  through  mUtake  or  misap- 
perfoimed,  specific  performance  Is  a  prehension  of  its  true  meaning,  a  con- 
matter  of  right,  and  It  ii  as  much  a  tract  departs  from  the  intention  of  the 
mailer  of  course  for  a  court  of  equity  parties,  the  power  of  a  court  of  equitjr, 
to  decree  it,  as  for  a  court  of  law  to  to  correct  It  and  make  it  conform  to 
awanl  damages  lor  ita  breach.  Cham-  the  intention  of  the  parties,  is  unques- 
bers  It.  Alabama  Iron  Co.,  67  Ala.  3531  tlonable.  Pickett  v.  Merchant's  Nat. 
Bogan  V.  Daughdrill,  51  Ala.  313.  Bank,   33   Ark.  346.     Thus,  where  bj 

But  he  who  ask*  specific  performance  mistake  of  a  draughtsman,  some  of  the 

should  show  the  facts  which  make  such  terms  of  agreement  are  omitted  In  re- 

decree  equitable,  and  the  failure  to  do  duclng  to  writing.  It  will  be  reformed 

this   justifies  a   refusal   of   the  decree,  bj  the  court  and  enforced  a>  reformed. 

Fowler  v.  Marshall,  39  Kan.  665 ;  for  Murphy  v.  Rooner,  45  Cal.  78. 

tpecific  performance  is  never  enilorced  But  equity   will  exercise   lis  power 

t^  a  court  of  equitj,  unlese  the  contract  sparingly  and  with  great  caution,  and 

Is  fair,  certain,  reasonable,  and  capable  only  upon  the  clearest  proof  of  the  iti- 

of  being  performed.    Shriver  v.  Seiss,  tention  of  the  par^,  and  of  the  action 

49  Md.  384.  or  mistake  upon  which  the  jurisdiction 

The  performance  mustbenecessary;  is  invoked.     Reese  v.  Wyman,  9  Ga. 

there  must  be  a  valuable  consideration ;  430;  Strieker  v.  Tinkham,  35  Ga.  176; 

it  must  be  practicable,  and   the  agree-  89  Am.  Dec.  180. 

ment  must  be  certain  and  mutual.   As-  3.  BMdlaatVB. — Such  as  coverture,  in- 

ton  I'.  Robinson.  49  Miss.  34S.  fancy,    insanity,  drunkenness,   duress, 

If    the   party   seeking  specific   per-  stress  of  necessity,  etc.     See  JiB/rn,  this 

formance,  has    been    guilty    of  gross  title,  Prrtoui   Under  Disability ;  Dir- 

laches  or  inexcusably  negligent  in  per-  RBSS,  vol.  6,  p.  57;   Infants,  vol,   10, 

forming  00  his  part,  or  if  there  has  p.  6^;  Insanity,  vol.  11,  p.  149;  In- 

been    a   material    change  of   circum-  toxication  as  a  Dbfense  to  Con- 

ttances  a&ecting    the    rights    of    the  tracts,   vol.     11,   p.   773;    Marribd 

parties,    courts  of  equity   will   refuse  Womfn,  vol,  14,  p.  6j6. 

to  decree  a  specific  performance.  It  one  deeply  in  debt,  in  order  to  ob- 

Youngi'.  Daniels,  1  Iowa  136:63  Am.  tain  a  loan,  agrees  to  purchase  a  tract 

Dei.  ^77.  of  land  al  more  than  double  Its  value. 

Equity  will  not  enforce  a   contract  and  gives  a  mortgage  upon  other  prop- 

forlhe  conveyance  of  land  if  it  be  un-  erty  tosecure  the  loan  and  a  part 

conicionable,  unfair,  obtained  by  the  of   the    pure  base -money,  the   vendor 

psttj  seeking  to  enforce  it  by  fraud  or  knowing  of  the  purchaser's  necessities, 

undue  influence,  or  is  not  supported  by  equity   will   rescind   the   contract. 

sn  idequate  consideration,  or  ia   am-  Hough  11.  Hunt,  j   Ohio  495;   15  Am. 

higuous,    Throckmorton  v.  Davidson,  Dec,  ^69. 

»  lowa  643.   See  also  Specific  Per-  S.  Dale  v.  Roosevelt,  5  Johns.  Ch. 
153 
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brought  about  by  fraud,*  or  there  has  been  a  failure  of  consid- 
eration* 

4.  Action  to  Jteoorer  Poae«ioii — (See  Ejectment,  vol.  6,  p.  195). 
Where  a  vendee  of  land  is  placed  in  possession  in  pursuance  of  a 
contract  of  purchase,  and  fails  to  perform  his  portion  of  the  agree- 
ment, an  action  of  ejectment  will  lie  against  him  at  the  suit  of  the 
vendor.*  And,  conversely,  the  vendee  in  such  contract  may  main- 
tain an  action  of  ejectment,  to  enforce  specific  performance  by  the 
vendor,  whenever  a  bill  in  equity  will  lie  for  that  purpose.^ 

(N.  Y.)  174;  Hunter  I'.  Goud^,  i  Ohio  previous  notice  to  quit.    Baker  v.  Glt- 

449;  Mistake,  vol.  ij,  p.  615.  tings,  16  Ohio  48;  ;   Jacluon   ^'.   Mon- 

Mutual  misulte,  in  a  contact  to  pur-  crief.  5  Wend.  [N.  Y.)  if.\   Whitwide 

chpse  school  land,  IB  ground  for  reads-  v.   Jackson,    i    Wend.   [  N.   Y. )   41S; 

sion,  regardless  of  the  motives  of  the  Wright  i..  Moore.  11   Wend.  [N.   Y.) 

party  innocently  making  the  represcn-  330;  Den  v.  Webster,  10  Yerg.  (Tenn.) 

tations  relied  upon,  and  afterward  found  513  ;  Smith   c  Robinson,  13   Ark.  533; 

to  be  untrue.  Culbertson  v.  Blanchard,  overrnling.  onthie point,  Fears  i>.  Mer- 

79  Tei.  486.     But  where  one  with  full  rill,  9  Ark.  559  ;  50  Am,  Dec.  3j6. 
knowledge,  or  means  ol  full  and  accu-  The  case  of  a  vendor  and  vendee  is 
rate  knowledge,  executesadeed,  a  court  an  exception  to  the  general  rule,  and 
of  equity  cannot  release  him.     Wler  i>.  though  the  latter  enters  into  possession, 
Johns,  14  Colo.  493.  under  a  contract  of  purchase,  with  the 

1,  Where  parlies  conspire  together  consent  of  the  former,  yet  the  vendor 
to  perpetrate  a  fraud  upon  another,  and  may  maintain  ejectment  without  pre- 
thereby  obtain  the  title  to  real  estate,  vious  notice  to  quit.  Jackson  w.  Mil- 
equity  will  set  aside  the  conveyance  ler,  7  Cow.  ( N.  V.)  747.  But  it  seems 
and  restore  the  title.  Castle  t>.  Kemp,  there  must  have  been  some  previous 
124  III.  307.  And  see  Fraud,  vol.  8,  demand  of  possession,  Venable  i.  Mc- 
p.  635,  But  unless  fraud  has  been  prac-  Donald,  4  Dana  (Kv.)  336;  some  Dotlce, 
ticed,  or  some  device  or  artifice  re-  express  or  impitnl,  of  the  vendor's 
sorted  to  by  which  one  of  the  parties  election  to  avoid  the  contract  and  make 
has  been  taken  advantage  of,  equity  reclamation.  Dennis  v.  Warder,  j  B. 
will  not  rescind  a  contract  for  the  sale  Mon.  (Ky.)  175. 
and  exchange  of  land.  Fuller  v.  Buice,  In   Jackson   v.  Rowan,  9  Johns.  (N. 

80  Ga.  395.  Y.}330.itwasheldthatthevendeewas 
9.  Curtis   V.   Clark,   133   Mass.   ^09.  entitled   to  notice  to  quit  or  a  demand 

And  see  generally,  on  this  subject,  KB-  of  possession  before  suit  brought. 

SCISSION,  vol,  31,  p.  63  et  leg.  In  Harle  v.  McCoy,   7   J.   J.  Marsh. 

Where  a  contract  for  the  sale  of  land  (Ky.)   31S;    23  Am.  Dec.   407,   it   was 

Is  eieculed  by  a  conveyance,  in  which  held  that  one  entering  upon   land,  ud- 

by  oversight,  a  material  part  of  the  land  der  an  executory  contract  of  purchase, 

is  not  embraced,  and  the  vendor  has  no  cannot  be   evicted  from  possession  by 

legal   title   to   that    part,  but   only  at  the  vendor,  unless  he  shall,  by  some  act, 

most   an    equitable  right  to  obtain  it,  have  converted   his  possession   into  a 

the  purchaser  is  entitled  to  a  rescission,  tortious  one,  as  by  denying  the  title  of 

unlessthetitleiaperfectcdtieroredecree.  his   vendor,  or  refusing   to   quit  upon 

Winfrey  v.  Drake,  4  Lea  (Tenn.)  393.  sufficient  notice  or  demand  ;  and  that 

3.  AoUoB  To  Sacover  FoaaeHton. —  mere  non-payment  of  the  purchase- 
Baker  I',  Gittings,  16  Ohio  485 ;  Fears  money  will  not  t>e  sufticient, 
r.  Merrill,  9  Ark,  ^59;  50  Am.  Dec.  4.  Henderson  r.  Hays,  2  Watts.  (Pa.) 
2*6;  Jackson  v.  Moncri'ef,  5  Wend.  148;  Hawn  r.  Norris,  4  Binn.  (Pa.)  77. 
(N.  Y.)  16.  And  «ee  Ejectment,  vol.  But  where  the  plaintiff  cannot  enforce 
6,  p.  195.  specificexecutionof  hiscontractagainst 

It  is  immaterial  that  the  vendor  did  the  defendant,  he   cannot    recover  in 

not,   before   bringing   suit,   tender   a  ejectment.     Vincent  i>.  Huff,  4  S.  &  R. 

deed.     Wright   v.    Moore.   11    Wend.  (Pa.t  298. 

( N.  Y.)  330.  A  letter  by  an  uncle,  inviting  an  un- 

The   action   of  ejectment  may    be  marriedneptiew tocometothiscountrj 

maintained  hy  the  vendor  without  any  from  Germany,   and  promising,   if  he 
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5.  Action  far  PnrchaM-Muwy. — The  vendor  of  land  may  recover 
the  purchase-monej'  in  an  action  of  assumpsit.'  Similarly,  if  the 
contract  is  rescinded,  the  purchaser  may  recover  the  part  pay- 
ments previously  made,  in  a  suit  for  money  had  and  received,*  but 

proved   obedienl;  and  followed  sll  hii  (le  the  purchaser  to  rescind  the  con- 

directiona,  to  make  him  the  heir  of  hii  tract,  and  sue  for  monejr  paid  under  the 

whole  estkte,   la  not  tuch   a   contract  contract,  without  making  a   formal 

whereof   specific   execution  should  be  tender    of   performance   on    his   part. 

enforced.     Stein   v.   North,  3   Yettes  Ziehen i'.Smith(RocklandCountj'Ct.), 

[Pa.>  324.  J4  N,  Y.  Supp.  gai;  1  Misc.  Rep.  487; 

X.   Pomeroy   v.    Winshlp,    11   Mas*,  jolloving  tAannge  v.  iAaiilt.^'Kcyct 

SX4. ;  7  Am.  Dec.  91;  Shepard  v.  Little,  (N.  Y.)  48 ;  Hewison  v.  Hoffman  (C. 

14  Johns.  (N.  Y.)  Jio.  PI.),  4  N.  Y.  Supp.  6ji. 

Where  the  vendor.  In  an  action  for  Where  a  vendor  has  executed  a  bond 
the  purchase  price  of  land,  tenders  a  to  convey  title  to  land  which  is  subject 
deed,  tind  b1  I eg««  ability  and  readiness  to  a  mortgage,  for  the  pavment  of  which 
to  inaketitle,  the  answer  of  the  vendee,  a  third  party  it  liable  prlmarilv.  of 
which  merely  denies  that  the  vendor  which  (he  vericlee  has  notice,  and  wWh 
is  Mble  to  make  a  eood  and  sufficient  la  not  due  for  mort  than  a  year  after 
deed,  is  defective.  In  that  It  neither  the  time  when  a  deed  is  due  under  the 
points  out  a  defect  In  the  title,  nor  contract,  he  will,  upon  being  sued  by 
makes  an  averment  requiring  an  ex-  the  vendee  to  recover  the  purchase- 
hibition  of  title.  Burchett  v.  Dailey  money  paid,  be  allowed  to  perfect  his 
(Ky.  1893),  13  S.  W.  Rep,  874.  title  within  a  reasonable  time,  and  hsT- 
S.  Brjrson  v.  Crawford,  G&  fU.  ^63;  ing  acted  with  due  diligence,  and  so 
Eaton  I'.  Redick,  i  Neb,  30; ;  Redding-  perfected  it,  and  tendered  a  proper  con- 
ton  -v.  Henrj^,  ^  N.  H.373',  Beaman  veyance  thereof,  even  anersuit  brought, 
V.  Simmons,  76  N.  Car.  43;  Colburn  c.  but  before  (rial,  he  Is  entitled  to  a  judg- 
Northern  Pac.  R,  Co,  (Mont.  1893),  34  ment.  Bell  v.  Sternberg  (Kan.  1894), 
Pac.  Rep.  1017.  36  Pac.  Rep,  1058, 

If  the  vendor  is  unable,  through  his  Interest  on  the  part  payments  may 
own  actions  or  operation  of  law,  to  be  recovered.  Gillet  v.  Maynard,  5 
perform,  (he  vendee  need  not  tender  Johns.  (N.  Y.)  8ci  4  Am.  Dec.  329. 
the  purchase -money  and  demand  a  In  Baslon  v.  Clinord,  68  111.  67,  the 
deed  to  enable  him  to  bring  the  action,  cases  where  the  action  may  \tt  suS' 
Withelm  v.  Flmple,  31  Iowa  131 ;  7  tained  are  (hue  stated  by  the  court. 
Am.  Rep.  117.  speaking  through  McAlIisier.  J:  "The 
Where  the  vendor.  In  a  deed  with  cases  wherein  the  vendee  may  main- 
covenant  of  seisin,  has  neither  title  nor  tain  an  action  to  recover  back  money 
possession  of  the  land  described,  (lie  paid  by  him,  under  a  contract,  for  the 
grantee  may  immediately,  on  discover-  purchase  of  real  eetate,  where  the  con- 
mg  such  facts,  sue  for  the  price  paid,  tract  has  been  rescinded,  are;  Firit. 
though  the  grantor  has  In  ttie  mean-  Where  the  rescission  is  voluntary,  and 
time  acquired  title  to  the  land.  Rom-  with  the  mutual  consent  of  the  parties, 
bough  t'.Koons  (Wash.  1893),  34  Pbc.  ""'I  without  default  on  either  side. 
Rep.  135,  Second.  Where  the  vendor  cannot  or 
The  vendee  may  recover  money  paid  will  not,  perform  the  contract  on  his 
in  anticipation  of  performance  by  the  part.  Third.  Where  the  vendor  has 
vendor,  where  the  title  is  doubtful,  been  guilty  of  fraud  In  making  the  con- 
2om  f.McParland  (Super.  Ct.),  38  N.  tract.  .  .  .Fourth.  Where,  by  the 
Y,  Supp.  485.  terms  of  the  contract,  it  Is  left  In  the 
Upon  failure  of  title,  the  vendee  is  purchaser's  power  to  rescind  it  by  any 
not  entitled  to  have  other  land  of  the  act  on  his  part,  and  he  does  it.  ,  .  . 
vendor  set  aside  to  him,  but  should  look  Fifth.  Where  neither  party  Is  ready  to 
(D  the  covenant  of  warranly  for  money  complete  the  contract  at  the  stipulated 
compensation.  Wilbai^er  County  v.  lime,  buteach  is  in  default." 
Robinson,  5  Tex.  Civ.  App.  10.  If  no  land  exists  corresponding  to 
The  existence  of  liens  on  land  sub-  the  description,  the  purchase- money 
;'rct  to  a  contract  of  sale,  is  sufficient  paid  may  be  recovered  by  the  vendee, 
proof  of  the  vendor's  default  to  author-  D'Ulricht  w.  Me  Ichor.  1  Dall.  (U.  S.) 
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not  if  the  vendor  is  in  no  default,  and  is  ready  and  willing  to  pcr> 
form  the  contract  on  His  part.^ 

The  agreement  for  consideration  may  be  enforced,  even  though 
not  made  in  writing,*  or  though  a  different  consideration  was  re- 
cited in  the  deed,  or  it  was  there  stated  that  it  had  been  paid,*  a 
promise  to  pay  the  price  of  the  land  not  being  within  the  Statute 
of  Frauds.* 

6.  Other  RemediM. — The  other  remedies  open  to  the  vendor  and 
purchaser  have  been  considered  already,  under  the  various  heads 
of  this  title. 

VENDOR'S  USB.  (See  also  Vendor  and  Purchaser,  vol.  28, 
p.  67.) 

I,  Vendor'a   Implied  Lion  for  Pur-  9.  Hotv  Ikt  Lien  Ii  Bnf«rced,  i8i. 
chase-Money  of  Land,  157.  a.  Btmtdy  at  Law,  181. 

I.  Definition,  157.  h.  Bill  in  Equity,  i8j. 

1.  Origin   and   Princifle  of  tk«  e.  StetHie  of  Limitaliom,  i8^. 

Doctrine,  (57     ,        ,      .         ,         IL  Vendor*!  Lienby  Bxpnaa  Rcaer- 

3.  Hovi    Far    Adoftta     m     tka  vation.  184, 
United  States,  159.  ,_  j}t£niiioM.  184. 

4.  When^nd  to  w£at  Extent  the  ,.  Nature  and  Effect  of  Rnfr,** 
Lien  Exist,,  163.  u        ,8s.         ^        J        ^ 

■   ^':°if7/"'/?  ^%^'  ■^"*"  3-  How  Eatress  Lien  I,  Crated, 

tected  to  the  Lien.  I&7.  ■'    .or,  '  ' 


jected  to  the  Lien,  I 
6.  In  Whose  Favor  the  Lie. 
isit,  168. 

a.   Generally,  16S. 
*.  Assignment  of  Lien.  169.  "\  "^"T^iTr  eTs  Lien  Is  En- 


4.  Waiver, 

5.  Aisignm. 

6.  Snbrogatit 


c.  Subrogalion,\-]2.            '  T  fJZf-,J 

7.  Against^'wkom    tU  Lien  May  ,,,    ^"^"fl  '^-              ,       ^  ,     „ 
Be  Enforced   171  '^'-  ^^^iwe  Vendor  Retain!  Tide  On- 

8.  WaiT-er  of  Litn,\ib.  der  Contract  of  Sale,  193. 

a.  Generally,  176,  '■  Nature  of  tie  Interest,  193. 

6.  By  Taking  Security,  177.  3-   Waiver  and  Assignment,  195. 

c.  By  LacMes,  180.  3.  The  Remedy,  197. 

d.  Reteift   or  Acinoxvledgmemt  a.  Nature  of  Proceedings,  I 

ofPaymtnt,i^.              [i8i.  .     «-        ,^     , 
e.  Judgment  at  Law  for  D*bt, 

438;  Wilson   V.  Jordan,  3  Stew.  U  P.  titled  to    have   a  bond  and  tnor^ge 

(Ala.)  93.  given  hfi  vendor  for  the  purchase  price 

Although   an  acllon  of  covenant  canceled.    Williams  v.  Washington  (S. 

would    lie   for  the   breach,  assumpsit  Car.  1S94),  19  S.  E.  Rep.  i. 

maj  be  brought  to  recover  the  purchase-  1.  Baston  i>,  Clifford,  68  111.  67. 

monev.    Bellows  c.  Cheek,  30  Ark.  414.  3.  Strong  z'.  Ksmm.  i^  Oregon   17s. 

Wliere  the  defendant  agreed  to  con-  I.  Elder  v.  Hood,  38  ill.   533;   Speet 

ve  J  to  the  pi  a  in  tiff  cert  Bin  lots,  on  pa  J-  v.    Speer,    14  N.  J.    Eq.    140;   Bralt  i', 

ment  of  $^,000  cash,  $1,000  of  which  Bratt.  31   Md.   578;    Ciapp   v.  Tirrell, 

was  paid  on  the  execution  of  the  con-  la  Pick.  (Mass.)  347;  Bowen  v.  Bell,  30 

tract,  but  the  plaintiff  made  no  tender  Johns.  (N.  Y.)  338;  11  Am.  Dec.   a86; 

of  the  balance,  or  any  part  of  it,  it  was  -  Hebbard  r.    Haughian,  70   N.   Y.   54; 

held  that  the  plain  tiff  could  not  recover  White  v.  MiMer,  11  Vt.  380. 

back  the  ftOoo  paid,  without  showing  4.  Warvelle  on    Vendor    and    Pur- 

B  rescission  or  abandonment  of  the  con-  chaser,  p.  913. 

trdct  by  consent  of  the  parties.  Wav  Among  the  text  books  consulted  in 
I'.  Johnson  (S.  Dak.  1894),  58  N.  W.  the  preparation  ot  this  article  were  the 
Rep,  ^53.  But  where  land  unlawfully  following :  Dart  on  Vendors  and  Pur- 
sold,  is  recovered,  the  purchaser  is  en'  chaserij  Devlin  on  Deeds;  Elpblnstone 
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L  Ve>in>s'»  Ummt  Lieh  tor  PncHAJB-lbHBT  of  Lun> — i.  Dof- 
initiotL — ^Thc  implied  Hen  of  the  vendor  of  land  for  the  unpaid 
purchase-money  has  been  recognized  from  an  early  period  by  the 
English  chancery  courts,  and  has  been  adopted  in  some  of  the 
states  of  the  Union.  It  may  exist  in  the  absence  of  distinct 
agreement  or  separate  security,  and  even  though  the  deed  of  con- 
veyance recites  that  the  consideration  has  been  paid,* 

S.  Origin  and  Frinoipls  of  tha  Soetrine. — There  is  a  great  diver- 
sity of  opinion  as  to  the  origin  *  and  grounds  of  the  doctrine.     It 


on  Interpretation  of  Deedi;  HlllUrd  others  erefrom  expreu  o 

on  Vendort  and   PuTchasers;  Martin-  ble  to  all,  and  may   be   recorded.     All 

dale    on    AlMtractt;   Rawle  on  Cove-  of  the  aame  consequence!  do  not,  there- 

nants;  S^den   on  Vendors  and  Pur-  fore  necessarllj  result,  ai  to   asilgneea 

chaecTs;  licdeniBn  on  Real  Property ;  or  holders  of  the  debt  secured  b^   the 

Warrelle  on  Vendor   and  Parchaser;  vendor's  lien,  nor  as  to  purchasers  of 

Washbum  on  Real  Property;  Wlllianu  the  land  liable   to   (t.  as   between   the 

on  Real  Property.  original    parties   and    privies,    as    do 

1.  In   the   leading   English   case  of  often  occur  In   the   cases  of    express 

Mackreth  V.   Sytnmone,   ij   Ves.   319,  lien  by  contract." 

Lord  Eldon   defined   the   doctrine   as  For  other  illustrations  of  the  ditfer- 

follows:  "Where  the  vendor  conveys,  ences  between  the  two  kinds   of   liens, 

without  more,  though   the   consldera-  see  Carpenter  v.  Mitchell,  54  111.  ti6, 

Uonisupon  the  face  of  thelnstruTnent  where   It   was  lield  that  the   express 

expressed  to  be  paid,  and  by  a   receipt  lien   by  contract  was   not   waived  by 

indorsed   upon   the   back,  If  It  is   the  the   Krantor's   taking  other    security; 

simple     case    of    a    conveyance,    the  and   Markoe    c.    Andras,    67    111.  34, 

money,  or  part  of  it,  not  being  paid,  as  which  decided  that  such  a  lien    paseed 

between  the  vendor  and  the  vendee,  and  in    equity,    by    an  assignment  of  the 

personsclaimingas  volunteera,upoQ  the  note  which  it  secured  to  the   assignee, 

doctrine  of  this  court,  which,  when   it  That  the   rule  is  otherwise  in  the  case 

U  settled,   has   the   effect  of  contract,  of    the  implied  lien,    see   infra,  this 

though  perhaps  no  actual  contract  has  title,  /»  Whose  Favor  tit  Lien  Mxisls; 

taken  place,  a  lien  shall  prevail;  In  the  Wai-uir  of  LUn. 

one  case,  for  the  whole  consideration;  %.  Theearliestrecorded  Bnglishcase 

Id  the  other,  forthat  part  of  the  money  Is  Heard  v.  Botelers,  Carv  35,  decided 

which  was  not  paid."  In  the  reign  of  Queen  Elizabeth.     The 

This  implied,  equitable  lien  ahould  case  of  Chapman  t>.  Tanner,  i  Vern. 

be   distinguished   carefully   from   the  167,  decided  in  1684,  shows  that  at  that 

vendor's   lien   by   express   contract  or  time   the    doctrine  was   recognized  as 

reservation.     See     infra,    this     title,  binding  In  equity.     See   also   Bond  v. 

Vtndor't  Litn  by  Bxfreta   Rt$trva-  Kent,  a   Vern.  181.    The   earliest  re- 

lion.  ported   American   case    is    Gareon   v. 

In  White  V.  Downs,  40  Tex.  215,  the  Green,  1  Johns.  Ch.  (N.  V.)  308. 
court,  by  Gray,  ].,  said:  "The  vendor's  In  Mackreth  v.  Symmons,  ij  Ves. 
lien,  however,  properly  understood,  is  339,  Lord  Eldon  said  : ''  I  take  It  to  have 
not.  In  all  respects,  the  same  as  the  ex-  been  the  settled  doctrine  at  the  time 
press  lien  often  reserved  la  deeds  of  of  the  decision  of  Blackburn  v.  Greg- 
conveyance  for  payment  of  purchase-  son,  i  Bro.  C.  C.  410,  which  case  so  far 
money,  nor  as  strict  mortgages  or  shook  the  authority  of  Fawell  ti.  Heelis, 
deeds  of  trust  for  it,  nor  yet  as  the  Ambl.  734,  as  to  relieve  me  from  any  ap- 
lecuri^  held  by  a  vendor  who  has  prehcnslou  that  Lord  Bathurst's  doc- 
only  given  a  bond  for  the  title.  These  trine  can  be  considered  as  affording  the 
are  oiten  confounded  with  the  vend-  rule  to  be  applied  as  Iwtween  the  vend- 
or's lien,  because  security  of  the  pur-  or  and  vendee  themselves,  and  pereont 
chase-money  It  common  to  alt  of  them,  claiming  under  them."  The  Lord 
But  the  vendor's  lien  arises  wholly  Chancellor  further  observed  that; 
from  Inference  or  implication  which  is  "  The  doctrine  is  probably  derived  from 
invisible  and  caanot  be  recorded ;  the  the  civil  law  as  to  goods,  which  goes 
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has  been  asserted  to  rest  on  a  natural  equity ;  ^  a  supposed  inten- 
tion of  the  parties  ;  *  a  constructive  trust  arising  out  of  the  injus- 
tice of  allowing  the  vendee  to  hold  the  land  without  paying  there- 
for;' and  on  the  ground  that  it  was  a  contrivance  of  the  English 
court  of  chancery  to  evade  the  unjust  rule  of  the  common  law, 

further  than  our  law;  by  which,  thou f[h  S.  The generatl)' accepted  opinion  ap- 

the  right   of    Etopp^e   in  Iransitu   U  pearG  to  be  that  the  Hen  is  based  upon 

founded  upon  natural  justice  and  equity,  the   doctrine  of   trusts,  and  Is  itself* 

jet,  if  possession,  either  actual  or  con-  species  of  constructive  trusts.     Black- 

Btructive,  wsi  taken  by  the  vendee,  the  tnirn   v.   Gregson,   i    Bro.   C.  C,   430; 

Hen  is  gone."  Mackreth  v.   Symmons,   15   Ves.  339; 

1.  Chapman  v.  Tanner,  1  \tta.  367 ;  Ringgold   v.  Bryan,   3   Md.  Ch. 


nr.  Fenn,  jS  Barb.  (N.  Y.)  333.     Moreton  n.   Harrison,    1    Bland   (Md.) 
latter  case  Potter,  J.,  said:  "It    491;   1   Story's  Eq.  Jur.   [ijth  ed.),  % 
has  become  one  of  the  best  established     I3i8  et  seq.;  1   Ferry   on  Tnists   (4th 


principleiofnatural  equity,  that  estates  ed.),  k  333. 

are  to  be  regarded  as  un conscientiously  Id  Blackburn  «.  Gregson,  1  Bro.  C.C. 

obtained  when  the  consideration  is  not  430,  Lord  Loughborough,  uid :  "  Lord 

paid."     See  also  Hiscock  11.  Norton,  43  Bathurst  doubted   whether  there  was 

Mich.  330;  Beal  v.  Harrington,  ii£  111.  such  an  equitable  lien.     Fawell  v. 

113;   Phillips  V.   Schall,  II   Mo.  App.  Heelis,  Ambl.  734.     It  becomes,  I herc- 

38;  Pratt  -D.  Clark,  ^7  Mo.  191 ;  Bennett  fore,  of  great  consequence  that  it  should 

V.   Shipley,    83    Mo.    44S;    Barrett   11.  be  spoken  of.    II  struck  me  always  that 

Lewis,  106  Ind.  110 ;  Poe  f.  Faxton,  36  there  was  such  a  lien,  and  that  it  was 

W.   Va.  607;   Pintard   v.  Goodloe,  to  from  the  foundation  of  the  court.   A 

Hempst.  (U.  S.}  537.  bargain   and  sale   must  be  for  money 

Thisexplanation of thegroundsofthe  paid;  otherwise,  it  is  in  trust  for  tlie 
doctrine  has  not,  however,  been  gener-  bargainor.  If  an  estate  is  sold,  and  no 
ally  accepted.  In  the  Important  case  of  part  of  the  money  paid,  the  Terdee  i* 
Anrend  f.  Odioroe,  ( 18  Mass.  z6i ;  19  a  trustee;  then,if^part  bepaid.ia  it  not 
Am.  Rep.  449,  Gray,  C.  J.,  rejected  it  the  same  as  to  that  which  is  unpaid?" 
altogether,  and  observed;"  It  was  forci-  On  the  other  hand,  Gray,  C.  J.,  in 
bly  argued  by  counsel  in  Blackburn  0.  Ahrend  n.  Odlorne,  iiS  Mass.  364;  19 
Gregson,  i  Bro.  C.  C.  430,  and  not  Am.  Rep.  449,  took  a  diametrically  op - 
answered  by  the  court.  'As  to  the  posite  view  and  said  :  "The  theory  that 
general  question  of  the  lien,  it  is  called  a  trust  arises  out  of  the  unconsclen- 
•  natural  Hen ;  but  it  certainly  is  not  so  tiousness  of  the  purchaser,  would  con- 
withrespect  topersonalty,  whlchfifonce  strue  the  nonperformance  of  erery 
delivered,  it  is  conclusive,  though  con-  promise,  made  Incon  si  deration  of  a  con- 
cealed from  all  mankind;  and  there  veyance  of  property  to  the  promisor, 
seems  as  much  natural  equity  in  the  into  a  breachof  trust ;  and  wouldattach 
case  of  personalty  as  realty.' "  the  trust,  not  merely  to  the  pnrchaae- 

3.  This    theory   has   never   received  money  which  he  agreed  to  pay,  but  to 

much   support.     It   is  summarily   dls-  the  land  which  he  never  agreed  to  hold 

posed  of,  bv  Gibson,  C.  J.,  In  KaufTelt  for  the  benefit  of  the  supposed  ctalmi 

V.  Bower,  7'S.  &  R.  (Pa.)  76;  10  Am.  qnt  Iruat." 

Dec.  418,  who  said:  "The  implication  So,  also,  In  Fomeroy'a  Equity  Jur- 
that  there  ia  an  intention  to  reserve  a  isprudence  we  find  the  following  state- 
Hen  for  the  purchase- money,  in  all  ment :  "  (lot withstanding  the  weight 
cases  in  which  the  parties  do  not,  by  of  authoritr  in  support  of  this  opinion 
express  acts,  evince  a  contrary  Inten-  (that  the  lien  is  a  trust),  ft  is  the  one, 
tion,  is.  In  almost  every  case,  incon-  as  it  seems  to  me,  having  the  least 
slstent  with  the  truth  of  the  fact,  and  foundation  of  fact,  of  principle,  or  of 
in  all  instances,  without  exception.  In  analogy.  It  is  an  Instance  of  the  tend- 
contradiction  of  the  express  terms  of  encj,  frequently  mentioned  in  previous 
the  contract,  which  purport  to  be  a  chapters,  to  refer  all  equiiabte  right* 
conveyance  of  everything  that  can  and  interests  to  the  doctrine  of  trusts, 
pass."  See  also  Ahrend  v.  Odiome,  a  tendency  which  has  produced  much 
itSMass.361;  19 Am.Rep.449;3Pom-  unnecessary  confusion  throughout  the 
eroy's  Eq.  Jur.  (3d  ed.),  I)  iijo.  whole  domain  of  equity  jurisprudence. 
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freeing  land  from  the  claims  of  simple  contract  creditors,  and  to 
charge  the  land  as  security  for  the  unpaid  purchase-money.' 

It  is  agreed  that  the  implied  lien  is  of  a  purely  equitable  na- 
ture, and  has  no  existence  until  established  by  the  decree  of  a 
court  in  the  particular  case.* 

3.  How  far  Adopted  in  the  TTnited  Btatw. — In  the  United  States, 
the  doctrine  of  a  vendor's  implied  lien  exists  in  more  than  half 
of  the  states."  In  several  states  it  has  been  recognized  by  stat- 
ute.    In  those  states  where  it  does  not  exist  now,  it  has  either 


There  it,  in  fact,  not  a  tingle   element  50  Ala.   113;  ^^^rTr  v.  Keaton,  58  Ala. 

reallj  in  common  between  this  oranj  667;   Dugger  i'.  Tajrloe,  60  Ala.  504; 

other   equitable   lien  and  a  trust."    3  Flinn  u.  Barber.  6t  Ala.  ^o;   Barnett 

Pomeror'B  Eq.  Jur.  (3(1  ed.),  4  1150,  n.  I.  v.   Riser,  63   Ala.   347;   Thurman    x\ 

1.  This  is  theeiptanation  of  the  doc-  Stoddard,  63  Ala.  336;   Chapman    v. 

trine  offered  by  the  court  in  Ahrend  v.  I-ee,  6+   Ala.  ^83 ;   Burgess  v.  Greene, 

Odiorne,   118  Ha«B.  361 ;   19  Am.  Rep,  64  Ala.  509;  Shorter  i',  Frazer,  64  Ala. 

440,    where  Gray,   C.   ]..  after  exam-  74;   Carver    1'.    Eads,    6j    Ala.    190; 

iniog   the   theories  mentioned    in  the  Walker  i'.  Carroll,  65  Ala.  61;   Ware 

t«ct,aaid:  >"rbemostplausibIerounda-  v.   Curry,  67   Ala.   374;   Wilkinson  v. 

Vtoa  of  the  EnglUh    doctrine,  would  May,  69  Ala.  33;  McCartvi'.  Williams, 

leem  to  be  that  justice  required   that  69  Ala.  174;  Hooper  i>.  Armetrong.  69 

Ihevendor  should  be  enabled,  by  some  Ala.  343;   Walker  v.  Struve,  70  Aln. 

form  of  judicial   process,  to  charge  the  167;    Tedder   -o.   Steele,  70   Ala.  347; 

land  in  iht  hands  of   the  vendee  as  se-  Donegan  v.  Hentz,  70  Ala.  437 ;  Prick- 

cutity  for  the  uup«ld  purchase -money,  ett  v.  Sibert,  71  AU,  194 ;  Stringfellow 

Aad  the  restriction   of  the  doctrine  to  v.  Ivle,  73  Ala.  2og;  Preston  v.  Elling- 

real  estate  suggests  the  inference  that  ton,  74  Ala.  133;  Williams  v.  McCarty, 

the  court  of  chancery  was  induced  to  74  Ala.  391;;   Dickerson  v.  Carroll,  76 

lnterpoae,i>rtheconBideration,  that.by  Ala.  377;  McDonald  v.  Elyton   Land 

the  law  of  fn^/iiiii',  real  estate   could  Co.,  78  Ala.  383 ;  Kelly  v.  Karsner,  81 

neither  be  attached  on  mtane  process,  Ala.  500 ;  Betts  v.  Sykes,  8]   Ata.  37S  ; 

DOT,  except  ID   certain    cases  or  to  a  Crampton   v.   Prince,  83  Ala.   346;  3 

limited  extent,  taken  in  execution  for  Am.  St.  Rep.   718 ;   Chapman  v.   Pee- 

debt."     This  view  is  also  supported  by  bles,  84  Ala.  283 ;  Woodall  v.  Kellv,  85 

the  American  editors  of  the  Leading  Ala.  368;  7  Am.   St.  Rep.  57;  Jackson 

Cases  In  Equity  (4th  Am.  ed.)   500.  v.   Stanley,    87    Ala.  170;   Weaver  t'. 

It  la  interesting  to  note,  a*  showing  Brown,  87  Ala.  533 ;  Davis  v.  Smith,  88 

the  diversity  of  opinion  on  the  subject,  Ala.   ^96;   Jones   v.  Lockard,   89  Ala. 

that  Mr.  Pomeroy  (3  Eq,  Jur.  (id  ed.),  575 ;    Burton   v.    Henry,  90   Ala.   iSi ; 

4  lajo),  rejects  all  of  the  theories  above  Cordova  Coal   Co.  v.   Long.   91  Ala, 

Itated,   aiul   conalden  the  lien  to   be  538;  Hopkins  v.  Miller,  99  Ala.  C13. 
"one  of  the  many  instances  to  be  found         Arkantat. — Shall  v.  Biscoe,  18  Ark. 

In   the  e*rlj   English    jurisprudence,  141;  Scott   v.   Orblson,  31    Ark,   3oa; 

whether   legal   or   equitable,   of  the  Harris  f.  Hanks,  35  Ark.jij;  Refeld 

Idgher  importance,  con  side  ratioti  and  v.  Ferrell,  17   Ark.  534 ;  Campbel]   v. 

TUue  given  t  o   real  than  to  personal  Rankfn,     sS     Ark.    401  ;      Turner    v. 

proper^."  Homer,  39  Ark.  440;   Holman  ti.  Pal- 

1.  Gtlman  -D.  Brown,  I  Mason  (U.S.)  terson,  39  Ark,  357;   Lavender  v,  Ab- 

gil;  Hntton  v.  Moore,  36  Ark,  383;  bott,   30   Ark,    173;  Tohnso 

impbcll  »,  Rankin,  a8  Ark.  406;   3  nerly,  30  Ark,   ic,y  "    - 

Pomeroy's  Bq,  Jur.  (3d  ed.),  $  T36o,  31    Ark.   738;    Biev 

*.  The  Lien   BxUta    in— Alabama. —  Ark. 158;  Nail  r.  Speigle,  33  Ark.63; 

Roper  V.   McCoak,7  Ala.  318;  Bums  Mayes  r.  Hendry,  33  Ark.  340;  Stroud 

c.  Taylor,  23  Ala.   351;;  Bradford   v.  v.  P8ce,35  Ark.  100;  Martin  i^,  O'Ban- 

Harper,  35  Ala,  337;  Griffin  v.  Camack,  non,  35  Ark.  61 ;  Young  v.    Harris,  36 

)SAIa,6^;  76  Am.  Dec.  344;  Dennis  Ark.  i6j;  Harris   v.   Hanie,   37   Ark. 

".  Williams,   40   Ala.   633:    Wood  v.  348;  Chapman  i>.  Liggett,  41  Ark.  191 ; 

SHUcns,44  Ala.  686;  Gordon  v.  Bell,  Waddell   «.   Carlock,  41   Ark.   533; 
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Rodman  r,  Sanders,  44  Ark.  504 ;  Rich-  McPherion,  74  Ind.  ijS;  McClellan  r. 
ardson  V.  Green,  46  Ark.  z;o;  Spring-  Coffin,  93  Ind.  456  ;  Barrett  r.  LevU, 
field,  etc.,  R. Co. r.Stewart.si  Ark.  285;  106  Ind.  lao  ;  Otisi',  Gregoiy,  iii  Ind, 
Chapman  f.  Ciiapiiutn,  ss  Ark.  543.  ^04;   Yettey   v.    Fitts,   113   Ind,  34; 

California. — Saimon  v.  Hoffman,  1  Strohm  v.  Good,  113  Ind.  93;  Brower 
Cal.  138;  56  Am.  Dec.  Mi;  Truebodj-  ti.  Witmeyer,  iii  Ind.  S3  ;  Nvsewan- 
V.  lacobeon,  2  Cal.  169;  Cahoon  v.  der  v.  Lowman,  114  Ind.  5S4;  Hanct 
Robinson,  6  Cai.  lit ;  Walker  v.  Sedg-  v.  Chailie,  129  Ind.  43;. 
wick,8  Cal.  3^;  Sparks  v.  Hess,  ij  /owa.— Pierson  u.  David,  i  Iowa  13 ; 
Cal.  186;  Wiliiama  V.Young,  17  Cal.     Gn  -  -  ■  .  . 

g3 ;  Taylor  «,  McKinney,  10  Cal.  618 ;  74 
lum  V.  Grigeby,  11  Cal.  171 ;  81  Am.  Iowa  61;  79  Am.  Dec.  518;  Rakestraw 
Dec.  153;  Burt  T.  Wileon,  aS  Cal.  63a;  v.  Hamillon,  14  Iowa  147;  Patterson  v. 
87  Am.  Dec.  143;  Gallagher  v.  Mars,     Linder,  14  Iowa  414;  Tupple  v.  Viers, 

50  Cal.  33;  Wells  V.  Barter,  56  Cal.  14  Iowa  jij;  Porter  v.  Dubuque,  20 
343;  Flticll  V.  Leaky,  71  Cal.  477;  Iowa  440;  McDolc  v.  Purdy,  33  Iowa 
Bancroft  t».  Cosby,  74  Cal.  583 ;  Avery  377;  Johnson  v.  McGrew,  41  Iowa  ^55; 
V.  Clark,  87  Cal.  619;  m  Am.  St.  Rep.  Jordan  v.  Wimer,  45  Iowa  65;  iten- 
372;  Gesaner  v.  Palmateer,  So  Cal.  drick  v.  Eggleston,  56  Iowa  ii%\  41 
"-       See  also    Califerma  Civil  Code     Am.  Rep. 90;  Gnash  ti.  George,  ^8 Iowa 

491;  Webster  v.  McCoUough,  ^i  Iowa 
496;  Cutler  V.  Ammon,  65  Iowa  iSi; 
■  Erlckson  v.  Smith,  79  Iowa  374,  The 
doctrine  has,  bowever,  tieen  criticised, 
Piercon  v.  David,  i  Iowa  33;  and  aow, 
by  a  statute,  the  lien  must  be  reserved 
§  iSoi.  in  the  deed  in  order  to  avail  against  a 

District  of  Celambia. — F  o  r  d  ».  conveyance  by  the  grantee.  Jmva  Code 
Smith,  I  McArthur  (D.  C.)  59a.  o£  1873,  i  1940;  Stuarl  v.  Harrison,  53 

Florida. — Bradford  o.  Marvin,  1  Fla.  Iowa  511;  Tinsley  u.  Tinsley,  s»  Iowa 
463;  Woods  r.  Bailey,  3  Fla.  41 ;  Woo-  14;  Dean  u,  Scott,  67  Iowa 333;  Prouty 
ten  V.  BeDinger,  17  Fla.  300.  v.  Clark,  73  Iowa  55. 

Illinois.— T>yr:i  v.  Martin,  j  III.  146;  ^«.i/iie1j'.— Fowler  -v.  Rust,  3  A.  K. 
School  Trustees  it.  Wright,  11  HI.  603 ;  Mardi.  (Ky.)  394;  Thornton  v.  Knox, 
Keith  V,  Horner,  33  111.  ^34;  McLaurie  6  B.  Mon.  (Ky.)  74;  Muir  v.  Cross,  10 
V.  Thomaa,  39  111.  391;  Boynton  v.  B.  Mon.  [Ky.)  377;  Tiernan  ».  Thur- 
Cbamplln,  41  III.  57;  Wilson  v.  Lyon,     man,  14  B. Mon.  (Ky.)  334;  Gritton  v. 

51  III.  t66;  Kirkham  v.  Boston,  67  111.     McDonald,  3  Mete.  (Ky.)  aj3  ;  Burma 
--;   Wing   V.  Goodman,  75  111.  159;     v.  Roulhac,  3  Bush  (Ky.)  39;   Ledford 

,.,  _  .    „__,    =_  ..,   _..  ._j p.  Smith,  6  Bush  (K- "     ' 

Risque,   9   Bush   (if 
Henson  i^.  Westcot't,  6%  111.  334 ;'  Sma'll     Smith,  88  Ky.  648.     hue  11  u  now  pro- 
v.  Stagg,  05  111.39;  Manning  v.  Fra-    vided  by  (tatute  that  the  "grantor  shall 
zier,  96  III.  379  ;  Ryhlner  v.  Frank,  105     not  have  a  lien  against  boma  fidt  credit- 

. ,_  J  ;'sidwell  1-.  ^ 

114  111.  367;  Bcal  V.  Harrlni 

111.  1 13  ;  Strong  v.  Strong,  1 3t         ^      .  ^  ,  , 

Gruhn  v.  Richardson,  138  III.  178.  18S3,  ch.  ^,arL  1,^34;  Ross  v.  Adanis, 

Indiana. — Lagow  *.    Badollet,  i  13  Bush  (Ky.)  370;  Ashbrook  b.  Rob- 

Blackf.  (Ind.)  416  ;  Evans  v.  Goodlet,  i  erts,  83  Ky.  a^;  Brown  v.  Ferrcll,  83 

Blackf.  (Ind.)  346;  I3  Am.  Dec.  358;  Ky.  417. 

Deibler   v.  Barwick,  4   Blackf.    (Ind.)  ioBijiana.  —  The    Lauisiana     Rev. 

339;  McCarty  i>.  Pruett,  4  Ind.  3z6;  Civ.  Code  of  1870,   provides  that  the 

Merritt  v.  Wells.  i3  Ind.  171  ;  Mattix  vendor  shall  have  a  privilege  "  on  the 

V.  Weand,  19  Ind.  151  ;  Cox  v.  Wood,  estate  by  him  sold,  for  the  paytiMnt  of 

30  Ind.  54 ;  Yaryan  v.  Shriner,  36  Ind.  the  price,  or  so  much  of  it  as  is  unpaid, 

364;  Nlcnols   V.  Glover,  41    I  n  d.  34  ;  whether  it  was  sold   on  or  without  a 

Haskell  V.  Scott,  56  Ind.  564  ;   Fouch  credit,"  and  tbat  the  privilege  shall  ex- 

V.  Wilson,  60  Ind.  64;   38   Am.  Rep.  tend  to  the  beasts  and  agricultural  im- 

6^1;  Anderson  t>.  Donnell,  66  Ind.  150;  plemcnts  attached  to  the  estate.     Arts. 

Martin  v.  Cauble,  73  Ind,  67  ;   Higglns  3349,  3350.    But  no  privilege  has  any 

V,  Kendall,  73  lud.  j3a;  Richards  v.  effect   against   third    persons,"   unleM 
160 
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recorded  in  the  mftnncr  required  bj  law  Mtss.  134;  CummingB  v.  Moore.  61  Misi. 

in  (be  parlali  vlicre  the  property  to  be  184 ;  Louisiana  Nat,  Bank  v.  Knapp,  6t 

atfected  Is  sKiiated."     Art.  3374.     See  Miss.  4S5;  Tate  v.  Bush,  62  Miss.  145; 

also  Lomisiana    Rev.    Laws  1884,  44  Liaaa  v.  Posey,  64  Miss.  35a  ;    Bell  v, 

JST6-J878;   Pedesciaux   v.   txatH,  31  Blair,  65  MUs.  191. 

La.  Ann.  380;   Successton  of  Clay,  34  Missouri. — McKnigbt   v.  Bright,  a 

La.  Ann.  1 131;  Labouisse  v.  Rope  Co.,  Mo.  110;  Marsh  v.  IXirner,  4  Mo.  153  ; 

43  La.  Ann.  14^.  Delasaus  v.  Foston,  19  Mo.  415 ;  Davis 

Maryland. — Moreton  r.  Harrison,  I  v.    L  a  m  b,  70   Mo.   441;    Bledsoe   v. 

Bland  (Md.)  491 ;  lelehart  v.  Armlger,  Games,  30  Mo.  44S ;  Pralt  v.  Clark,  57 

1  Bland  (Md.)  sl9;King[Kold  V.Bryan,  Mo.    1B9;    Davenport   v.   Murray,  68 

3  Md.  Ch.  488";   White  v.  Caseaave,  i  Mo.  igS ;  Pesrl  v.  Hervey,  70  Mo.  160; 

Har.  &  J.  (Md.)   106;  Ghlsclin  v.   Fer-  Orrick  i-.  Durham.  79   Mo.   174;  Ben- 


811.  (Md.J  saa;  Pratt  » 
VanWrck,  6  Gill  &  T.  (Md.)  495; 
Magruder  v.  Peler,  u  Oill  &  I.  (Md.) 
317;  Repp  B.  Repp,  11  Gill  &  J.  [Md.) 
341 ;  Carr  v.  Hobba.  1 1  Md.  385 ;  Hum- 
mer i>.  Scholt,  31  Md.  307;  Hall  v. 
Jones,  31  Md.  439;  Bratt  v.  Bratt,  3i 
Md.  578;  Carrico  v.  rarmers",  etc.,  Nat. 
Bank,  33   Md.   335;  Dance   v.   Dance, 


Shipley,  81  Mo.  44S :  Zoll  i 
Carnahan,  83  M  o.  3c  ;  Bronson  v. 
Wanter,86  Mo.  40S ;  Christy  k.  Mc- 
Kee,  94  Mo.  241;  Melcher  v.  Derkum, 
44  Mo.  App.  650. 

JVei>a(/a.— Reese  v.  Kinkead,  iS  Nev. 
136.  And  see  Toomtra  v.  Consolida- 
tion Poe  Min.  Co.,  15  NeT.444. 

N™   yerjfy.— Brinkerhoff  v.   Van 


■d-  433;  -.  .  .         .      _   . 

197;  Christopher  v.  Chrittopher,  Scofield,  9  N.  J,  Eq.  493;  Dudley  v. 
64  Hd.  383 ;  Baltimore,  etc.,  Turnpike  Dickson,  14  N.  J.  Eq.  252;  Armstrong 
Co.  D.  Moale,  71  Md.  3^3;  Walsh  v.  v.  Ross,  30  N.  J.  Eq.  109;  Corlies  i>. 
McBride,  73  Md.  45;  Afary/am/ Pub.  Howland,  16  N.  J.  Eq.  311  ;  Graves  v. 
Gen.  Laws  1888,  art.  16,  ^  193.  Coutant,ji    N.  J.  Eq]^  763  ;   Porter  r. 

iri'fAi>vH.— Sears  v.  Smith,  3  Mich.     Woodruff;  36  N.  J,   Eq.    174;   Butter- 
(43;Conver»e  t>.   Blumrich,   14  Mich,    field  u.  Okie,  36  N.  J.  Eq.  483;  Acton  n. 
■        "       -        "     -  '  'Vaddlngton,  46N.J.  Eq.  16. 

New  Mexico.— BMta  v.  Chllders,  4 
N.  Me«.j47. 

Nrai  7i?r it.— Champion  v.  Brown,  6 
Johns.  Ch.  (N.  Y.)  j^B;   10  Am.  Dec 

i4  3  ;  Stafford  v.  Van  Rensselaer,  9 
ow.  {N.  Y.)  316;  White  V.  Williams, 
I  Paige  (N.  Y.)  501;  Warner  f.  Van 
AlBtyne,  3  Paige  (N.  Y.)  513;  Shirley 
V.  Congress  Steam  Sugar  Refinery  Co., 
J  Edw.  Ch.  (N,  Y.)  505;  Wiirren  v, 
van,  85  Mich.  63;  Strong  v.  Ehle,  86     Fenn,  28  Barb.  (N.  Y)  333  ;  Dubois  v. 


iCQt  90  Am.  Dec.  330;  Payoc 

II  Hich.  534;  Merrill  v.  Allei 

187;  Palmer  v.  Sterling,  41  Mich.  318; 

"Iscock  -v.  Norton,  43  Mich,  330;  Ort- 
mann  v.  Plummer,  53  Mich.  76;  Dun- 
ton  V.  Outhouse,  64  Mich.  419 ;  Water- 
field  V.  Wilber,  64  Mich.  643 ;  Richards 


HI 


Mich.  4a. 

Itiuneseta. — Selbr    f.   Stanley,   4 
Minn.  65 ;  DaughadayT*.  Paine,  6  Minn. 

S3;  Doke  f.  Balme,  16  Minn,  306; 
iwson  V.  Gtrard  Ins.,  etc.,  Co.,  37 
Minn.  411;  Hammond  v.  Peyton,  34 
Hinn.  539;  Peters  v.  Tunell,  43  Mtnn. 
473;  19  Am.  St.  Rep.  353-,  Law  v.  But- 
ler, 44  Minn.  483. 

■"«iMi>*i.— Stewart   r.  Ives, 
1.  &  M.  {■'■     "  ~      ■ 


;   Dun  lap 


Hull,  43  Barb.  (N.  Y.)  36;  Smith  i 
Smith,  g  Abb.  Pr.  N.  S.  (Buffalo  Super. 
Ct.)  430;  Chase  V.  Peck,  ii  N.  Y.  jSi ; 
Gaylord  v.  Knapp,  15  Hun  (N.  Y.J  87; 
Haieltine  -v.  Moore,  11  Hun  [N.  Y.) 
355;  Turkes  v.  Reis,  [4  Abb.  N.  Caa. 
{N.  Y.  Super.  Ct.)  16;  Seymont  *. 
McKinstry,  106  N.  Y.  230, 

Oii'o.— WlIliamB  v.  Roberts,  c  Ohio 
Brush  V,  Kinsley,  14  Ohio  30; 
ham   V.   Coombs,   14   Ohio  4181 


•.  M, 


Trotter  v.  Erwin,  37  Miss,  773  ;  Servls     tel  v.  Converse,  17  Ohio  St.  11;  gi  Am. 


'.  Bentty,  33  Miss.  53  ;  Llttleiohn  v. 
Gordon,  33  Miss,  335;  Richardson  v. 
Bowman,   40    Miss.   783;   Harvey  v. 


Whetsel  v.  Roberts,  31  Ohio 
St.sosfUngerf.  Delter,  32  Ohio  St 
■, ^,    __     ^j5hioSt.  66; 


KeHy,  41   Miss.  490;  93  Am.  Dec.  267;     Ogle  v.  Ogle,  41  Ohio 


Dodge  V.  Evans,  43  Miss.  s7o;  Pitts 
f.  Parker,  44  Miss.  347;  Tucker  v. 
Hsdiey,  ^3  Htes.  414;  Rutland  v.  Bris- 
t*r,  53  Miss.  683;  Parker  v.  McBee,  61 
3SC.  ofL.— II  1 


Oregon. — Pease  v.  Kelly,  3  Oregon 
417;  Get  V.  McMillan,  14  Oregon  368; 
cA  Am.  Rep.  315;  Coos  Bay  Wagon 
Road  Co.  V.  Crocker,  6  Sawy.  (U.  S.> 
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Old  lln  fiv      VENDOR'S  LIEN.      PanhM*-XnMr  it  ImL 

never  been  adopted,  or,  having  at  one  time  existed,  has  been  ab- 
rogated by  statute  or  condemned  by  the  courts.  In  a  few  states 
the  question  has  not  yet  been  finally  decided.     In  the  courts  of 


574;4Fed.  Rep.  577;  Firtt  Nat  Bank 
V.  Salem  Capital  Flour  Mills  Co.,  39 
Fed,  Rep.  89.  In  the  case  of  Kellv  v. 
Ruble,  II  Oregon  75,  a  majoritjr  ol'the 
court  doubted  the  existence  of  Che  lien. 

Jiliode  Island.— Kent  v.G«Ti,a.Td,  ii 
R.  1.91;  34  Am.  Rep.  611;  Rej'nolds 
V.  HcnnesBj,  17  R.  I.  154.  But  see 
Perry  V.  Grant,  10  R.  I.  3^4. 

Ttniiettee. — RoBBf.WhiteoQ.6  Yerg. 
(Tenn.)  50;  Campbell  v.  Baldwin,  1 
Humph,  (Tenn.)  248;  Marshall  v. 
Christmai,  3  Humph.  (Tenn.)  616;  39 
Am.  Dec.  199;  Uzzell  v.  Mack.  4 
Humph.  (Tenn.)  319;  40  Am.  Dec.  648; 
Norvell  v.  Johnson,  5  Humph.  (Tenn.) 
489;  Brown  v.  Vanller,  7  Humph. 
(Tenn.)  J39;Choate  f.Tfghe,  10  Heisk. 
(Tenn.)  631 ;  Durante.  Devls,io  Heiak. 
(Tenn.)  521;  Irvine  v.  Mum,  to  Heiak. 
(Tenn.)  477;  Ruaeell  v.  Dodaon,  6 
Baxt.  (Tenn.)  16;  Gate  v.  Gate,  87 
Tenn.  41. 

Tmoj.— Pinch aln  v.Collard,  isTex. 

as;  Wheeler  v.  Love,  at  Tex.  583; 
c Alpine  v.  Burnett,  13  Tex.  649; 
■White  V.  Downs,  40  Tei.  J35 ;  Robin- 
son V.  McWhlrter,  51  Tex.  »oi;  Baker 
V.  Compton,  52  Tei.  aja;  De  Bruhl  v. 
Haas,  54  Tex.  464;  Salmon  v.  Downs, 
55  Tex.  143;  Hunt  v.  Makemton,  56 
Tei.  9;  Wootera  v.  Hoi  lings  worth,  58 
Tei.  374;  Senter  Ti.  Lambeth,  59  Tex. 
as9;  Porlerfleld  v.  Taylor,  60  Tex.  364; 
Russell  V,  Kirkbride,  6a  Tex.  455; 
Houston  V.  Dickson,  66  Tex.  79;  Ham- 
blen V.  Foltg,  70  Tex.  136;  Howe  -v. 
Harding,  76  Tex.  17;  18  Am.  St.  Rep, 
17 ;  Johnson  v.  Townsend,  77  Tex.  639; 
McMlchael  I'.  Jarvis,  78  Tex.  671;  Mc- 
Camlv  «.  Waterhouse,  80  Tex.  340; 
Wright  V.  Campbell,  8a  Tex.  388. 

IV('jc0i(jiii.— WillaTd  V.  Reas,  a6 
Wia.  540;  Madden  v.  Barnes,  45  Wis. 
135;  30  Am.  Rep.  703;  Carey  f.  Boyle, 
(3"v/i».  "4;  56  V?is.  i+s;  Evans  v. 
Enloe.  70  Wis.  345. 

Tba  IWctilna  Baa  Not  Bmd  AdopMd, 
Bor  Balaoted  In  tha  Follawlnv  BMt«a. — 
In  CoHnecticut,  it  has  not  been  adopted, 
and  may  be  considered  in  doubt.  Wat- 
con  V.  Wells. ;  Conn.46S;  Dean  v.  Dean, 
6Conn.  aSs;  Meigs  v.  Dimock,  6  Conn. 
4x8;  Atwood  u.  Vincent,  17  Conn.  575; 
Chapman  v.  Beardsiey,  31  Conn,  115; 
Hall  I-.  Hall,  50  Conn.  104. 

In  Delaware,  It  h*s  not  been  adopted. 


Budd  V.  Busti,  i  Hatr.  (Del.)  69;  Rice 
V.  Rice,  36  Fed.  Rep.  860. 

In  Georgia^  It  has  been  abolished  by 
statute,  Georgia  Code  iSSa,  4  1997; 
Jones  w.  Janes,  56  Ga.  335;  Broach  o. 
Smith,  75  Ga.  159;  though  it  [ormcrly 
existed.  Mounce  r.  Bjars,  16  Ga.  469; 
Still  V.  Griffin.  37  Ga.  504. 

In  Kansas,  It  has  been  denied, 
Simpson  v,  Mundee,  3  Ksn.  17a; 
Brown  v.  Simpson,  4  Kan.  76;  Smith 
V.  Rowland,  13  Kan.  a45;  Greeno  o. 
Barnard,  18  Kan.  51^ 

In  Maine,  the  doctrine  haa  been  re- 
jected. Gilman  v.  Brown,  I  MaaoD 
(U.  S.)  aig;  Pbilbrook  v.  Delano,  30 
Me.  4.5. 

In  Massachusetts,  It  hae  been  dented. 
Oilman  v.  Brown,  i  Mason  (U.  S.)  191; 
and  rejected  in  Ahrend  v.  Odiome, 
118  Mass.  361;  19  Am.  Rep.  449. 

In  JVebraska,  It  has  been  rejected. 
Edminster  v.  HigglnB,  6  Neb.  365, 

In  Nem  Mampsiiire,  It  has  never 
been  adopted  for  its  existence  waa 
doubted.  Buntln  v.  French,  16  N.  H. 
59a ;  Arlin  v.  Brown,  44  N.  H.  10a. 

In  North  Carolina,  Its  existence  I* 
denied,  Wombte  u.  Battle,  3  Ired.  Eq, 
(N.  Car.)  iSa-,  Henderson  v.  Burton,  3 


.  Peck  V.  Culberson.  104  N. 
Car.  436;  though  the  doctrine  was 
adopted  In  the  earlier  cases. 

In  Pennsylvania,  also.  Its  existence 
is  denied.  Kauffelt  v.  Bower.  7  S.  &  R. 
(Pa.)  64;  lo  Am.  Dec.  4a8;  Hepburn o. 
Snyder,  3  Pa.  St,  71 ;  Stephen's  Appeal, 
38  Pa.  St.  9 ;  HIester  v.  Green,  48  Pa. 
St.  96;  86  Am.  Dec.  569. 

In  South  Carolina,  it  Is  denied. 
Wragg  Ti.  Comptroller  Gen'l,  a  De- 
saua.  Eq.  (S.  Car.)  jio. 

In  Vermont,  It  was  adopted  by  Oie 
court  In  Manly  v.  Hason,  ai  Vt.  1711 
5a  Am.  Dec.  60;  but  was  abolished  by 
statute.  Vermont  Gen.  Stat.  iS6a,  ch. 
6St  4  33- 

In  Virginia,  it  has  been  abolished 
by  statute,  Virginia  Code  1873,  ch. 
iiSi  k  I  \  though  It  had  formerly  been 
recognized  by  the  courts.  Tompkins  v. 
Mitchell,  3  Rand.  (Va.)  438;  Kylet  i>. 
Tait,6GratL(Va.}44. 
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the  United  States  the  doctrine  has  been  recognized  wherever  es- 
tablished by  the  local  law  of  the  particular  state  where  the  land 
is  situated.* 

The  same  diversity  of  opinion  which  exists  as  to  the  true  or- 
igin and  reason  of  the  doctrine,  also  exists  as  to  its  scope  and  op- 
eration, and  even  as  to  its  soundness  and  wisdom.*  There  are 
few  fixed  rules  regarding  it,  and  they  cannot  be  formulated  so  as 
to  represent  a  general  American  doctrine.'  To  ascertain  the  law 
of  a  given  jurisdiction,  it  is  necessary  to  examine  carefully  its 
decisions,  and  they  are  not  always  reconcilable. 

K.  When  and  to  What  Extent  the  Lien  £xi>ti. — As  this  lien  docs 
not,  in  any  way,  depend  upon  a  specific  agreement  for  its  creation, 
it  is  presumed  to  exist  in  every  case,  unless  an  intention  to  the 
contrary  is  shown  clearly ;  and  the  burden  of  repelling  this  pre* 
sumption  is  on  the  vendee.* 

In  Wtal  Virginia,  aXta,  it  hai  been  of  thedoctrlneln  the  C/«iV«if  5l'ai'ej,see 
abolished  bj  italute.  West  Virginia  the  opinion  of  Potter,  J.,  In  Flak  v.  Pot- 
Code  1870,  ch.  75,  4  I ;  Poe  v.  Paxton,  ter,  41  N.  Y.  64. 

36W.   Va.  607;   McNeil  i>.  Miller,  39  Theltenhas  frequentlrbeeDcriticiMd, 

W,  V«,  480.  BOtnetiiUM  in  juriidlctions  where  It  ei- 

1.  Bajley   V.   Greenleaf,    7    Wheat,  ista,  aB  being  a  "  secret  trust,"  and  10 

(U.S.)   t£\   M'Learn  r.  M'Leltan,   10  not  in  accord  with  our  registry  ajitem. 

Pet.  (U.  S.)  640;  Chilton  v.  Braiden,  1  Bajlej  ti.  Greenleaf,  7  Wheat,  (U.  S.) 

Black  (U.  S.)  45S;  Gallowa/  i'.  Finley,  ^1 ;   Philbrook  v.   Delano,  19  Me.  410; 

11  Pet.  (U.  S.)  364;  Cardova  v.  Hood,  kauffelt  *.  Bower,  7   S.  &  R.  (Pa.)  64; 

17  WaU.  {U.  S.)  I ;  Coos  Baj'  Wagon  10  Am.  Dec.  418 ;  Candlish  v.  Keen,  13 

Road  Co.  V.  Crocker,  6  Sawj.  (U.  S.)  Gratt.  (Va.)  611 ;  Hammond  o.  Perton, 

574;  Green  V.  Betts,  I   Fed.  Rep.  189;  34  Minn.  519.    The   critlclam  of   the 

First   Nat    Bank     v.    Salem    Capital  lien,  going  as  It  doei  to  the  very  basia 

Flour  Mills  Co.,  39  Fed.  Rep.  89.  of  the  doctdne,  together  with  the  fact. 

In  Rice  v.  Rice,  36  Fed.  Rep.  S60,  the  as  shown  hj  the  foregoing  Uble,  that  it 

court  said  :  "  It  has  been  generally  un-  haa  recently  I>een  abolished  hr  a  num- 

derstood   that   the   Supreme  Court  of  ber  of  states,  makes  it  doubtful  whether 

the  United  Statu  will  not  consider  the  the  doctrine  will  ultimately  survive. 

lieD  as  existing  in  any  state,  unleaa  it  S.  This  does  not  arise  wholly  from 

luu  been   previously   adopted   by    the  the  fact  that  the  decisions  in  the  differ- 

law,  or  Is  reccwnized  by  the  courts  of  cnt  states  are  conflicting,  althongh  that 

tbe  state   in  which  the   land  sought  to  la  the  case.     The  very  nature  of  Oils  eq- 

Iw  charged  is  situated."  uitable  rleht,  depending  as  it  does  upon 

t.  In  3  Pomeroy's  Eq.  Jur.  (3d  ed.),  the  peouliar  facts  and  circumstances 
4 1351, Uia  said:  "No  other  single  topic  surrounding  each  particular  case — up- 
belonging  to  the  equity  juriapru-  on  whether  the  equity  is  established, 
dtnce,  has  occasioned  such  a  diver-  and  whether  It  is  the  highest  equity, 
iity  and  even  discordof  opinion,  among  and  whether  it  has  not  been  waived  or 
the  American  courts,  as  this  of  the  postponed  to  another  equity,  or  lost  by 
grantor's  lien.  Upon  nearly  every  laches — render  it  Impossible  to  formu- 
quettion  that  has  arisen  as  to  its  opera-  late  any  settled  rules.  Plsk  v.  Potter, 
lion,  its  waiver  or  discharge,  the  par-  41  N.  Y.  64. 

ties  against  whom    it  avails,  and   the  4.  Oilman  i;.  Brown,  i  Mason  (U.  S.) 

psrties  in   whose  favor   it   exists,   the  igi ;  Coo*  Bay  Waeon    Road   Co.  v. 

decisioni  in  different  sUtes,  and  some-  Crocker,  6  Sawy.  (U.  S.)  1:74;  Garaon 

lirnei  even  in  the  same  state,  are  di-  v.  Green,  i  Johns.   Ch.  (N.  Y.)   308; 

rectlj conflicting.     It  Is  practically  im-  Clark  v.  Hall,  7  Paige   (N.   Y.)   183; 

possible  to  formulate  any  general  rules  Schnebly  i>.  Ragan,  7  GUI  &  J.   (I»(d.) 

representiag  the  doctrloe  as  established  liy,   18  Am.  Dec.  195;   Tompkins    i>. 

throughout  the   whole  country."     For  Mitchell,3  Rand.  (Va.)  439;  Wilson  v. 

a  limitar  description  of  the  condition  Lyon,  51  IlL  166;  Fry   v.   Prewelti  56 
168 
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The  lien  is  allowed  only  as  security  for  the  unpaid  purchase- 
money  and  interest  thereon.*     It  cannot  be  extended  to  cover 

MUs.  783;  Allen  V.  Bennett,  8  Sm«d.&  the   Statute  of  Frauds,   and   must  be 

M,  (Miss.)  6S1;  Joiner  t.   PerkinB,   59  eupported  bj  written  evidence.  Slring- 

Tex.  300;  Carver  -v.  Eads,  65  Ala.  190;  fellow  v.  Ivie,  73  Ala,  209, 

Wilkinson  v.  May,  69  Ala.  33 ;  String-  1.  Richard  son's   Succession.   10  Lt. 

fellow  V.  iTie,  73  Ala.  213;   Dunton  v.  Ann.   616;    Davis   v.  Wheeler  (Tei. 

Outhouse,    64    Mich.    419;     4   Kent's  Civ.  App,   1S93),  33  S.   W.   Rep.  4». 

Com.  (nth  ed.)  153.  See,  however,  Fielsatn  i'.  Kropp,  6  IlL 

Wherethe  vendor  delivers  pOBsesEion  App.  144,  where  a  decree  for  •  lien, 

to  the  purchaser  without  receiving  the  which  included  in  the  amount  due,  not 

purchase-monej,  the  vendor  is  entitled  only  the  original  purchase  price,  but 

in  equity   to  a  lien   for  the   purchase-  a  subsequent  note  given  for  unpaid  in- 

money.     Walrath  f .  Abbott,  fj  N.   Y,  terest  thereon,  was  held  erroneous. 

Supp.  539.                                        '  Where,  in  lieu  of  the  originai  note* 

The  rule  stated  in  the  text  has  been  given  for  the  price  of  land,  another  Is 

criticised  often   as  a  hardship   to  the  given,  and  It  Is  afterward  agreed  that 

vendee.     In  his  judgment  in  Mackreth  the  grantee  shall  pay  the  Interest  upon 

V.  Symmons,  15  Ves.  329,  Lord    Eldon  the  original  notes  in  Hen  of  the  lat- 

taid:  "What  shall  be  sufficient  to  make  ter,  the  grantor  retains  the  equitable 

a  case,  in  which  the  lien  can  be  said  lien  on   the  land  for  the  payment  of 

not  to  exist?    It  has  always  struck  me,  such  interest.    Johnson  v.  Betterton 

considering  this  subject,  tliat  it  would  (Tex.  Civ.  App.  1894),  35  S.  W.  Rep. 

have  been  better   at  once  to  have  held  1050. 

that  the  lien  should  eiist  In  no  case,  AManaiy'M  F«h.  —  It  has  been  heU 
and  the  vendor  should  suSer  the  con-  that,  where  the  note  given  for  the  pur- 
sequences  of  his  want  of  caution ;  or  chase-money  contains  a  stipulation  by 
to  have  laid  down  the  rule  the  other  Che  vendee  to  pfty  the  attomer's  fee*  in 
way  so  distinctly,  that  a  purchaser  case  of  a  suit  on  the  note,  such  fcetcan 
might  be  able  to  know,  without  the  be  recovered  in  a  suit  to  enforce  the 
judgment  of  a  court,   in    what   cases  vendor's  lien.    Johnson  v.  Dumer,  88 


it   would,  and   in   what  it  would   not,     Ala.  jSo;  Neese  v.  Riley,  77  Tex.jiS; 
Tlnsley  v.  Moore  (Tex.  Civ.  /         "-  ' 
s  held    2S  S.  W.  Rep.  148. 


exist."  Tlnsley  v.  Moore  (Tex.  Civ.  App.  i894)> 


that  the  evidence  of  a  contrary  intent  Ivprovement*  by  Vesdav.— Ithaaabo 
was  sufficient  to  rebut  the  general  pre-  been  held  that  money,  necessarily  ex- 
sumption,  see  Springfield,  etc.,  R.  Co.  v.  pended  by  thevendor  For  improvements, 
Stewart,  51  Ark.  iSi;.  which,  by  the  termsof  the  sale,  the  veo- 
In  Houston  v.  Dickson,  66  Tex.  79,  decwas tomake,may  beregardedasun- 
it  was  held  that  If  the  vendor  has  no  paid  purchase -money,  for  which  the 
valid  right  to,  or  interest  in,  the  land,  vendor  mar  enforce  •  lien.  Grove  v. 
which  will  vest  In  the  vendee,  he  can-  Miles,  71  111.  376, 

not  claim  a  lien.  The  same  case  also  i,lHlt«mtiit  of  U«L — The  vendee  Is 
decided  that  the  absence  of  knowledge  entitled  to  an  abatement  of  the  pur- 
that  the  lew  gives  such  a  security,  or  a  chase  price  as  to  a  portion  of  the  land 
secret  intention  not  to  claim  it,  does  not  that  had  not  come  Into  bis  possmsiod, 
afTect  the  right  and  to  which  the  plaintiff  had  no  tills 
Btatnta  of  TikoAm. — In  Gallagher  v.  at  tbe  time  he  made  the  conveyance. 
Mars,  50  Cal.  33,  the  vendee,  when  he  But  he  is  not  entitled  to  an  abate- 
recelved  the  conveyance,  verbally  ment  of  the  purchase  price,  where  tbe 
agreed  to  reconvey  the  land  to  the  description  ol  the  land  is  so  indefinite 
vendor,  if  the  purchase- money  was  not  that  he  will  be  presumed  to  know  that 
paid  when  denaaded.  This  agreement  it  conveyed  htm  no  title  to  any  land  is 
was  void  under  the  Statute  of  Frauds,  the  section.  Dykes  f.  Bottoms  (Ala. 
and  was  held  not  to  prevent  the  en-  1893),  13  So.  Rep.  583. 
forcementof  a  vendor's  lien.  ToliULtaTy  OoBTeyuwa. — A  wife  trans- 
it is  Important  to  notice  that  any  ferring  her  property  to  her  husband, 
right  to  charge  land  with  the  payment  merely  to  enable  bim  to  raise  funds 
of  purchase -money,  dependent  on  the  thereon  for  his  business,  has  no  vend- 
agreement  of  the  parties,  and  not  arls-  or's  lien,  Reynolds  v.  City  Nat  Banl^ 
iog  out  of  tbe  implied  lien,  U  within  34  N.  Y.  Supp.  1134. 
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an  indebtedness  arising  out  of  other  transactions.'  Nor  does  it 
exist  in  behalf  of  an  uncertain  or  unliquidated  demand.  Thus, 
where  the  consideration  for  the  sale  of  the  land  is  an  agreement 
to  support  the  vendor  for  life,  or  to  assume  a  debt  or  incumbrance, 
or  to  erect  a  building  on  the  land,  or  to  do  certain  other  acts,  the 
lien  does  not  exist.*     If,  however,  the  land  is  sold  for  a  definite 

1.  Rehld  V.  Ferr«II,  30  Ark.  465;  Am.  St.  Rep.  352;  Meig«  v.  Dlmock,  6 

Coombs  V.  Jordan,  3  Bland   (Md.)  184;  Conn.  45S. 

12  Am.  Dec.  336;  O'Connor  v.  Smith,  Aa  asTMOwlit  to  unuu  %  debt,  or 

40  Ohio  81.314.  incumbrance,  or  other  collateral  obll- 

TazM. — Bat  the  vendor  maj  paj  the  gallon  of  the  vendor,  does  not  create  a 

taxes   when    the    vendee   has  allowed  lien.    Clarke   v.    Rojie,   3   Sim.    499; 

them  to  become  delinquent,  and  recover  Buckland   v.   Pocknell,    13  Sim.   406; 

them  as  a  part  of  the  lien  debt.    Brown  Parrot  v.  Sweetland,  3  Myl.  &  K.  655; 

ir.  Brown  {Mo.  1894),  37  S.  W.  Rep.  551-  Chapman  f.  Bcardsley,  31  Conn,  us; 

».  Harris  v.  Hanie,  37  Ark.  348 ;  Beil  Lea  v.  Fabbri,  45  N.  Y.  Super.  Ct.  361 ; 

f.  Pelt,si  Ark.  433;  Vandoren  r.  Todd,  Long  v.  Burke,  3  Bush  (Ky.)  90;  Pat- 

3  N.  J.  Eq.  397 ;  Sears  w.  Smith,  a  Mich,  tenon  v.  Edwards,  ig  Miss,  67.     But 

343 ;  Parne  v.  Avery,  21   Mich.   534;  see,  contra,  Williams  v.  Crow,  84  Mo. 

Hiscock  V.  Norton,  43  Mich.  330;  Pat-  398;  Woodall  v.  Kellv,  85  Ala.  368;  7 

terson  V.   Edwards,  ao  Miss.  67;   Par-  Am.  St.  Rep.  57 ;   Elliott  t'.  Plattor,  43 

risb   -a.   Hastings   (Ala.   18941,14   So.  Ohio  St  198.  So,  also.an  agreement  to 

Rep.  783 ;   McDonald  v.   Elyton  Land  erect  a  building  on  the  land  creates  no 

Co..  j^  A)a.  383;   Peters  u.  Tnnell,  43  lien.     McDonalds.   Elylon   Land  Co., 

Minn.  473;  19  Am.   St.  Rep.   353;   3  78   Ala.   381.     In   this   case    the  court 

Pomeroj's  E<j.Jur.(3d  ed.),  ^  laji,  n.  I.  said:   "When   the   consideration   of  a 

But  where,  as  a  part  of  the  price  of  deed  Is  that  the  vendee  shall  enter  into 

certain  property,  the  grantees  agreed  covenants  to  do  specified  acts,  it   has 

to  satisfy  a  charge  upon  the  property  been  held  there  is  no  lien, on  the  ground 

due  the  plaintiff's  intestate,  and  {ailed  that  the  covenant  is  the  consideration 

to  do  BO,  equity  will  enforce  a  vendor's  for  which  the  vendor  contracted,  and 

lien  for  that  amount  in  favor  of  such  having  received  that,  he  has  been  paid, 

intestate.       Waller    v.    Janney    (Ala.  In  such   case,  the  agreement,  with  the 

1891),  14  So.  Rep,  876.  legal  right  to  damages  on  breach,  where 


A  coDTejrcd  land,  subject  to  a  mort-  the  vendee  is  tut  juria,  is  taken  as  pay- 
gage,  by  an  absolute  deed  to  B,  as  se-  ment."  To  the  same  effect,  see  Buck- 
cnrilv  for  a  debt.  B  renewed  the  mort-  land  u.  Pocknell.  13  Sim.  406;  Dixon 
gage'in  hia  own  name,  and  afterward,  v.  Gajfere,  17  Beav.  421;  Arlln  v. 
withoDt  having  hit  debt  paid,  recon-  Brown,  44  N.  H.  103. 
veyed  it  to  A,  with  the  understanding  DallTery  of  Ohattala. — On  the  same 
that  he  was  to  sell  it  and  pay  B.  A  principle,  when  land  is  conveyed  In 
conveyed  it  to  hia  wife,  who  conveyed  it  consideration  of  the  transfer  and  deliv- 
toC,  who  had  no  noticeof  any  vendor's  ery  to  the  vendor  of  chatteU,  choses  in 
lien  on  the  land.  All  the  conveyances  action,  and  the  like,  no  lien  exists.  Har- 
were  subject  lo  the  mortgage  given  by  ris  v.  Hanie,  37  Ark.  348;  Bell  v.  Pelt, 
B.      It  was  held  that  the  deed  to  B.  51  Ark.  433. 

though  absolute  on  Its  face,  wag  merely  In  a  recent  Alabama  case,  however, 
a  mortgage,  and  that  he  was  not  en-  It  has  been  held  that  this  rule  does  not 
titled  to  a  vendor's  lien  on  the  land,  prevail  in  that  state,  and  that  when  the 
Weoiel  V.  Schultz  {Cat.  1893).  34  Pac.  consideration  is  the  delivery  of  chat- 
Rep.  696.  teis,  which  are  capable  of  reduction  to 

Aka^rvanott  to  mpport  tlio  vondor  a  money  value.a  lien  exists  for  the  col- 

tdr  Ilta.  has  l>een  held   too  uncertain  to  lection  of  such  value,  upon  a  failure  10 

raise  a  lien.     Chase  v.  Peck,  31  N.  Y.  deliver  them   in  accordance   with  the 

5S1 ;  McKiliip  V.  McKillip,  8  Barb,  (N.  terms  of  Ihe  contract.     Cordova  Coal 

Y.)  551;  Campi-.  GifTord,  67  Barb.  (N.  Co.  v.  Long,  91    Ala.   53S.     See   also 

Y.)4J4;  Arlin  v.  Brown.  44  N.  H.  102;  Neel   v.  Clay,  48   Ala.  15^;  Smilh  r. 

Brawley  V.  Catron,  8  Leigh  {Va.)  532;  Vaughan,  78  Ala.  201. 

Peters 'f.   Tunell.   43    Minn.   473;    19  oomvlloated  AfTMmMit.— Where  the 
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price  in  money,  which  it  is  agreed  shall  be  paid  in  personal  serv. 

ices,  or  in  the  note  of  a  third  person,  or  in  a  certain  kind  of 
chattels,  the  lien  may  be  enforced.* 

Where  the  note  for  the  purchase-money  is  given  in  part  for  land 
and  in  part  for  other  considerations,  the  lien  cannot  be  enforced, 

unless  the  party  claiming  it  can  show  precisely  how  much  of  the 

note  represents  the  price  of  the  land.' 

consideration  for  the  convejance  of  the  rln^^ton,  ii6  It).  113;  Bennett  c.  Ship- 
land,  was  a  complicated  agreement,  on  ley,  3l  Mo.  448;  Clajbrooka  v.  Kellj, 
the  part  of  the  vendee,  to  build  a  house  61  Tei,  634.  The  general  rule  U  Ih»l, 
and  to  take  a  lease  of  it,  and  to  do  cer-  where  a  sum  of  money  I«  due  one  partj 
tain  other  acts,  it  vas  held  that  the  Hen  to  the  exchange  for  the  excess  in  Tilue 
wa(  not  BuRicientlj  definite  to  enable  of  the  land  conveyed  by  him,  he  miv 
the  court  lo  enforce  It.  Hiscock  v.  Nor-  enforce  the  lien  to  the  extent  of  luch 
ton,  43  Mich.  330.  excess. 

An  agreement  to  serve  as  minister,  OmtaTaiieM   to   Hurled    Woun.— 

ha*  also  been  held  not  to  create  a  lien.  With  respect  to  the  Hens  arising  on  cod- 

Hudelson  v.  Wilson,  40  III.  App.  29.  veyances  to  married  women,  see  H»< 

In  this  case  the  court,  by   Sample,  }.,  kcll  *.   Scott,    <fi  Ind.  _i;64;   Moore  v. 

commenting  upon  thecase  of  Harris  V.  Worthy,  ;6  Ala.  163;  Carver  !>.  Eodt, 

Hanie,  37  Ark.  348,  said:  "This  case  65  Ala,  190;    Crsmpton  v.   Prince,  83 

makes  the  distinction  that  is  to  be  oh-  Ala.  346;  3  Am.  St.  Rep.  718;  Daven- 

servedln  all  the  authorities.     The  con-  port  v,  Murray,  68  Mo.  198;  McLainv. 

sideration  must  be  a  fixed  amount,  de-  Thompson,    ea   Miss.   418;   Martin   r, 

terminate   In  and  of  itself,  without  Cauble,   72   Ind.  67;  Ogle  u.  Ogle.  41 

extrinsic  proof  to  measure  Its  value  in  Ohio  St.  359. 

money.     If  the  consideration  Is  for  the  1.  Young   v.   Harris,   36  Ark .  iGi ; 

performance  of  an  act,  the  nonperform-  Winters  v.  Fain,  47   Ark.  493;  Plow- 

ance  of  which  gives  rise  to  a  claim  for  man   v.  Riddle,   14  Ala.  169;  48  Am. 

unliquidated  damages,  there  is  no  Hen,"  Dec.  93;  Harvey      "  " 

Purobue-ICoiierliuapafabla. — Forthe  93  Am.  Dec   ' 

same  reason,  where  the  purchase  price  Miss.  697. 

of  one  parcel  of  land  Is  so  blended.  In  In   tfarvey  i>.  Kelley,  41   Miss.  490; 

a  mortgage,  with  that  of  another,  that  93  Am.  Dec.  367,  the  note  given  for  the 

it  cannot  be  separated,  no  Hen,  beyond  purchase- money   contained   an   agree- 

the  mortgage   Itself,  can  be  enforced,  ment  that  It  should  be  paid  in  lumber. 

Ortmann  v.   Plummer,  53  Mich.  76.  In  Deason  v.  Taylor,  53  Miss.  697,  the 

And  where  land  and  chattels  are  sold  note  was  drawn  payable  in  Miniiiiffi 

for  a  gross  sum,  without  any  separation  certificates   of   Indebtedness  ;    In  both 

oftheir  values  so  that  the  consideration  cases,  however.  It  was   held   that  the 

for  which  the  land  was  sold  may  be  de-  lien  existed.      These    cases  are  to  be 

termined,  no  Hen  can  be  enforced  on  distinguished  from  cases  like  Harris  r. 

the   land.     Suddeth   v.    Knight   (Ala,  Hanie,  37  Ark.  348,  where  the  sgree- 

1S94),  14  So.  Rep.  475.  ment  to  deliver   cotton   was   the   real 

AutUtlBi, — So,  also,  where  the  con-  consideration,  and  not  the  mode  of  pif- 

■ideration  for  the  conveyance  is  the  en-  Ing  a  fixed  sum  In   money.     See,  how- 

lerlng  into  covenants  for  the  payment  ever,  Hazeltine  v.  Moore,  31   Hun  (N> 

of   annuities,   a   Hen   is   not   created.  Y.)  355. 

Clarke  v.  Royle,  3  Sim.  499 ;  Parrot  v.  a.  Swain  v.  Cato,  34  Tex.  395  ;  Sot- 

Sweetland,  3  Myl.  &  K.  655.  ton  i'.  Sutton,  39  Tex.  549;   Hicks  v. 

Sxehanc*  of  Landj. — For  various  de-  Morris,  57  Tei.  65S  ;   Russell  v.  Mc- 

clsions  relating  to  the  lien  arising  on  Cormick.  45  Ala.  187;  6  Am.  Rep.707; 

anexchange  of  lands,  see  Drlnkwater  Stringfellow    v.   fvie,   73   Ala.  itnf, 

V.   Moreman.  61   Ga.   395;    Bryant    v.  Wilkinson   v.    Parmer,  8a    Ala.   36;; 

Stephens,  s8Ala.636;   Belts  !■.  Sykes,  Peters  u.  Tunell,  43  Minn.  473:  19  Am. 

81   Ala.   378;    McDoIe    v.    Purdy,   33  St.  Rep.  as';  McCandllsh  w.  Keen.  13 

Iowa  277;   Hare    v.   Van   Densen,  31  Gratt,   (Va, )   615.     Contra,   Cole  r. 

Barb.  (N.  Y.)  93;  Louisiana  Nat.  Bank  Smith,  14  W.  Va.  3S7;  Clark  v.  Curtis, 

f.KtMpp,  61   MU1.48S;   Bealv.Har-  11    Leigh   (Va.)   585.     This   rule  hu 
166 
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The  general  rule,  therefore,  running  through  the  cases,  is  that 
to  create  a  lien  there  must  be  a  fixed  sum  of  money  due  from  the 
vendee  to  the  vendor,  as  the  purchase-money  for  land  conveyed ; 
and  the  lien  avails  in  favor  of  that  debt,  and  that  debt  only.' 

ft.  What  Property  Hay  Be  Bnbjeoted  to  the  Lien. — In  general,  the 
lien  attaches  to  the  interest  of  the  vendor  in  the  real  estate,  what- 
ever the  nature  of  that  interest  may  be.*  It  attaches  to  an 
equitable,  as  well  as  a  legal  interest,"  to  a  lease-hold  interest^  to 
a  right  of  way  over  the  vendor's  land,^  and  to  a  preemption  (ffiim 
upon  public  lands.*  In  England,  it  has  been  held  to  attach  to 
copyholds  as  well  as  freeholds.'  The  lien  is,  moreover,  superior 
to  rights  of  dower*  and  homestead,*  and  may  be  enforced  against 
the  separate  estate  of  a  married  woman.'" 

been  put  on  vBriouB  grounds;  the  true  doubt,  b«  more  uncertain,  \ij  reason  of 

principle  ii,  that  the  court  will   never  the   danger  that  bona  fide  purchasers 

enforces  lien, unless  "it  can  accuratelj  from   the  legal  holder  ma j   Intervene 

ucertain  and  define  the  amount  of  the  and  destroy  it.     But  subject  to  that  risk 

cbaif  e  to  be  imposed   upon  the  land  (which  Is  not   confined  lo  equitable  et- 

(Dd  enforced  out  of  it,"     Peters  v.  Tu-  tales)  it  may  be  upheld." 

nell,43Minn.  47S ;  19  Am.  St.  Rep. 353.  In  moat  of  the  cases  above  cited,  the 

1.  Peters  11.  Tunelf,  43  Minn.  473  ;  19  equitable  interest  conveyed  was  that  of 

Am.  St.  Rep,  3ji;  and  see  cases  cited  a  person  who  had   purchased  and  paid 

nfra.  for  real  estate,  and  had  a  right  to  a  deed 

1  Where  one's  interestas  an  hefr,  in  under  a  title  bond  or  certllfcate.     In  all 

■a  estate   consisting   of   personal  and  such   cases,  it   has  been  held  that  the 

real  property,  fs  sold,  the  vendor's  lien  Hen    exists  In    favor    of  the  equitable 

attaches   to  the  undivided   interest  in  owner. 

the  lands  of  the  estate,  and,  on  parti-  In  Russell  r.  Watt,  41  Miss.  601;  93 

tion.  follows  the  tracts  set  apart  to  the  Am.   Dec.   370,   the  equitable   Interest 

purchaser.  Bergman  r.  Blackwell  (Tex.  was  that  of  a   daughter,  to  whom   her 

Civ.   App.  1894),  33  S.  W.  Rep.  243.  father  had  made  a  parol   gift  of  land. 

).  Johns  V.  Sewell,  33  Ind.  i  ;  Fleece  The  daughter  sold   her    Interest,   and 

V.  O'Rear,   S3  Ind.  300;   Dwenger  v.  was  held  to  have  alien  for  the  purchaae- 

BraDigan,9jInd.i]i;  Barrett  u.LewlB,  money.     But    see   Kelly   v.   Ruble,  Ii 

106  Ind.  120;   Logwood  v.  Robertson,  Oregon  75. 

6i  Ala,  ^33;  Ortmann  v.  Plummer,  5)  4.  Richardson  v.  Bowman,   40   Misc. 

Mich.  7'6;   Russell  i'.   Watt,  41   Miss.  782    (in  this   case    the    lease   was    for 

603;  93  Am.  Dec.  370;  Jones  p.  Parker,  ninety -nine  years);  Choate  i>.  Tighe,  10 

"     "  "     ' .     .~.        .   .        -     ..         Bratt,  Ji 

,7  J.  J.  renewnble  forever) ;  Tiirkis  ti 

.^^tr...  Abb.  N,   Cas.  (N.  Y.   Super.  Ct)   36; 

^__ Cole  !■.  Smith,  24  W.Va.  287.    Contra, 

Barb.  (N,  Y.)  333;   Bledsoe  i'.  Games,  Cade  v.  Brownlee,  15  Ind,  369;  76  Am. 

EMo.  448 ;  Loomis  v,  Davenport,  etc.,  Dec.  QJ, 

Co,3  McCrary  (U.S.)489.  Co«^ra,  6.  Hempfield   R.  Co.  v.  Thomburg, 

Strider  v.  Klng,j  Cranch  (C.  C.)  67,  \  W.  Va.  261. 

In  Ortmann  v.  Plummer,  53  Mich.  76,  •.  Pierson  v.  David,  i  Iowa  13. 
Ihe  court,  by  Campbell,  J,  said  ;  "The  T.  Winter  i-.  Anson,  3  Rubs.  493, 
r^htofa  vendor,  to  alien, doesnotseem  8.  Boyd  i>.  Martin,  9  Heisk.  (Tenn.) 
to  be  confined  to  the  sale  of  a  legal  title  381;   Noves   v.   Kramer,  54   Iowa   13; 
or  title  in   fee.     The   leading  case   of  Martin  r'.  Smith,  35  W.  Va.s79;  Fisher 
Mackreth   v.   Symmona,   ij    Ves.  339,  t.  Johnson,   ;    Ind,    493;    Nutter    v. 
was  one  relating  to  what  was  treated  aa  Fouch,  86  Ind.  451. 
anequitabletitle.  The  doctrine  has  been  %.   McHendry  v.  Rellly,   13  Cal.  75; 
applied  to  copyholds,   and  appears  to  Bradley  v.  Curtis,   79  Ky.  327 ;   Clay- 
be  received  as   to  all    recognized  titles,  brooks  r.  Kelly.  61  Tex.  634- 
Tbe  lien  on  an  equitable  title  may,  no  10.  Kent  v.  Gerhard,  13  R.  I.  92;  34 
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The  lien  does  not,  however,  attach  to  anything  not  real  estate.' 
It  cannot  be  enforced  against  the  proceeds  of  the  interest  sold,' 
or  against  the  rents  and  profits,'  or  against  anything  which  has 
become  personalty  by  severance  from  the  real  estate.*  Nor  does 
it  extend  to  any  land  except  that  sold  by  the  one  seeking  to  en- 
force the  lien,*  but  it  does  extend  to  the  whole  and  to  every  part 
of  the  latter.^ 

6.  In  Whow  Favoi  the  Lien  EziM — a.  Generally. — The  lien 
may  be  enforced,  of  course,  by  the  vendor,  and,  upon  his  decease, 
by  his  personal  representatives.'  This  is  the  case,  whatever  the 
capacity  in  which  the  land  was  held  by  the  vendor  when  conveyed. 
Thus,  it  may  be  enforced  by  guardians,^  and  by  mortgagees.*  So, 
also,  it  exists  in  favor  of  a  partner,  upon  a  sale  of  his  interest  in 
co-partnership  lands  to  his  co-partner,  where  there  are  no  firm 
creditors  ;  ***  in  favor  of  tenants  in  common,  who  sell  their  shares 

Am,  Rep.  613;   Chilton  v.  Braiden,  i  vendee  In  exchange  for  the  land  bought. 

Black(U.S.)4s8;  Weinberg i'.  Rempe,  See,  however.  Child  v.  Burtan,6  Biuh 

IS  W.  Va.  8J9;  Jackson  v.  Rutledge,  [Ky.)  617. 

3  Lea  (Tenn.)  626;  31   Am,  Rep,  655;  8.  Mims  v.  Lockett,  ai  Ga.  137 :  68 

Morrison  v.  Brown,  83  111,  s6i.  Am,  Dec.  531. 

1.  But  where  land  and  chatteU   are  T,  Robinson  v,  Appleton,  33  III.  App, 

sold   for  a  lump  sum,  Ihere  will  be  a  3(1 ;  affirmed  in  134  III.  176;  Keith  v. 

vendor's   lien  on  the  land  for  such  part  Horner,  33  111.  534;  Evans  t:   Enloe, 

of  the  sum   as  represents  the  proper.  70  Wis.  345 ;  Leeper  v.  Lyon,  68   Mo. 

tional  value  of  the  land,     Bergman  v.  ai6;   Wright  i'.   HefTner.j?  Tei.  518. 

Blackwell  (Tex.  Civ,   App.   1894),   33  In  Tieman  v.  Beam,  3  Ohio  383;  :$ 

S,  W.  Rep,  343.  Am.  Dec.  557,  the  lien  wag  enforced  in 

a.  Mims  V.  Lockett,  33  Ga.   J37 ;   68  favor  of  a  devisee  of  the  debt  secured 

Am,  Dec.  J3i.  thereby.      See  also   Lavender    v.  Ab- 

S.  Little  I'.  Brown,   2   Leigh    (Va,)  bott,3o  Ark.  173.    And  whereasale  was 

353;    Wilson    V.    Etving,   79   Ky.    $49;  made  by  an  administrator,  fortbe  pur- 

Wooten  1',  Bellinger,  17  Fla,  389;  Col-  pose  of  division  among  the  heirs  of  the 

tins  V.  Richart,  14  Bush  (Ky.)  631.  vendor,  the  heirs  were  allowed  to  main - 

4.  Jamlsoa   v.  Barelli,  30   La,  Ann.  tain  a  bill  to  enforce  the  lien.     Knight 

t53;   Manning   v.   Fraiier,   96  III.  279.  f.  Blanton,  51  Ala.  333. 

n  the  latter  case,  the  owner   of  land  Where  the  widow  and  children  of  an 

sold   and  conveyed  to  another  all  the  Intestate   agree   that   the  widow  shall 

coal,  limestone,  and   other  mineral  in  take  a  child's  portion  in  lieu  of  dower, 

the  land,  with  an  express  license  to  the  and  join  in  conveying  the  lend,  receiv- 

grantee  to  dig  and  remove  them,  for  ing  the  purchaser's   note  in  part  pay- 

which   grant   the  purchaser  agreed  to  ment,  which  Is  given  to  the  widow  as 

pay   a   stipulated  price  per  ton  for  the  her  distributive  share,  her  belrs  may 

minerals  removed,  payable  in  quarterly  enforce  a  vendor's   lien   on   the  land, 

payments.     It  was  held  that  the  grant-  since  she  did  not  convey  a  dower  in- 

or  had  a  lien  on  the  coal  and   mineral  terest  which  terminated  at  her  death, 

not  mined   and  removed,  for  the  pur-  but,  together  with   her  children,  con- 

clia9e-money,and  that  he  couldenforce  veyed  a  fee,in  part  payment  of  which 

It  by  a  sale  ot  the  mineral  not   taken  the  note  was  given.     Oglesby  v.  Bing- 

from  the  ground.     It  was   held,   also,  ham,  69  Miss.  795, 

that  the  lien  did  not  attach  to  the  coal  B.  Ferguson   v.   Shepherd,  j8  Miss, 

and  mineral   removed   from   the   land,  804,     In   Mississiffi,  there  is   also  a 

because  such  coal  and  mineral  had,   by  special     statutory    lien    in     favor    of 

severance,  become  personal  property.  guardians    and   representatives  of  de- 

B.  Fietsam  v.  Kropp,  6  111.  App.  t44;  ceased  persons,  J1/mji'j:ji>^« Rev. Code, 

Bishop   V.   Snell,  37    Ala,  90.     In  the  ^^  3048,  1115. 

latter  case.  Itwas  held  that  Ihe  ilen  did  9.  Barrett  v.  Lewis,  106  Ind.  i3o. 

not   extend   to   land   received   by   the  10.  Reese  t',  Klnkead,  iS  Nev.  136, 
168 
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severally,*  and  in  favor  of  one  to  whom  money  has  been  allowed 
as  owelty  in  partition,* 

Although,  as  it  hereafter  appears,  the  tendency  in  the  United 
States  is  to  confine  the  right  to  enforce  the  lien  to  the  vendor, 
where,  by  agreement  between  the  vendor  and  vendee,  the 
purchase-money,  ora  portion  thereof,  is  payable  to  a  third  person, 
that  person  is  held  to  have  a  lien;^  but  the  mere  lending  of 
money  to  pay  for  land  does  not  create  a  lien  in  favor  of  the  lender,* 
even  if  he  takes  a  mortgage  or  note  reciting  such  a  lien.' 

b.  Assignment  of  Lien.^ — In  England,  the  prevailing  opinion 
does  not  confine  the  right  to  enforce,  the  lien  to  the  vendor. 
Other  parties  may  avail  themselves  of  it  by  way  of  subrogation, 
or  as  assignees.*  In  the  Untied  Slates,  on  the  other  hand,  the 
tendency  of  the  courts  has  been  in  the  opposite  direction.  The 
English  doctrine  has  been  followed  in  some  of  the  states,^  but  in 

1.  Exchange,  etc..  Bank  v.  Bradley,  the  pure haee -money,  and  had  the  deed 

t5  L,ea-(Tenn.)  379.  made  to  B.    The  deed  was  left  with  A, 

L  Baltimore,  etc.,  R.  Co.  f.  Trimble,  and,  upon  B's  paying  back  to  A  part 

ji  Md.  99.  of  the  condderation  monev,  and  givine 

I.  Francis   v.   Well*,    a   Colo.   660;  A  hU  notes  for  the  remainder,  the  deed 

IjBthatn  v.  Staples,  46  All.  463;  Young  was  delivered  to  B,  and  he  took  poB- 

V.  Hawkins,   74   Ala.   370;  Carver   i>.  seision  of  the  land.     It  was  held  that 

Elds,  6^  Ala.  190;  Woodall  v.  Kelly,  S5  A  had  a  lien  for  the  amount  of  the  un- 

Ala.  3^ ;  7  Am.  St.  Rep.  57  ;  Mitchell  paid  notes,  and  (he  court,  by  Orton,  J., 

V.  Butt,  45  Ga.  163  ;  De  L'lile  t/.  Moss,  laid  dovm  the  rule  as  follows:  "It  must 

34  La.  Ann.  164  ;  Thompson  v.Thomp-  be  understood  that  the  extension  of  this 

(on,  3  Lea  (Ten n.}  136;  Mize  v.  Barnes,  equity,  to  a  third  person,  is  strictly  con- 

8  Ky.  jo6;  Joiner  v.  Perkins,  59  Tex,  fined  to  Chose  who  furnish  or  adva 


.   Townsend,   77   Tex.     the  purchase -money  to  the  purchaser, 
-   ■      ■        I   OM     "■      ■  ■  


639;  Wbetsel  v.  Roberts,  31   Ohio  St.  In  such  manner  that  they  can  be  said 

503;  Louisiana  Nat.  Bank  o.  Knapp.  61  either  to   have  paid  it   to  the  vendor 

llss.  485 ;  Nichols  v.  Glover,  41    Ind.  personally,  or  caused  it  to  be  paid,  on 

34;  Tyseu  v.  Wabaib   R.  Co,,   ij  Fed,  behalf  or  tor  the   benefit  of    the  pur- 

Rcp. 763.  chaser;  and  to  this  extent  they  become 

In  MUsiisiffi,  a  distinction  has  been  parties  to  the  transaction.     It  must  not 

drawn  between  a  vendor  and  a  grantor;  be  a  general  loan,  to  be  used  by  thepur- 

the  former  may  enforce  the  lien,  if  the  chaser  to  pay  the  consideration  ot^  the 

note  is  payable  to  him,  even  if  Che  land  purchase,  or  to  be  used  for  any  other 

ws*  not   actually  conveyed   by   him.  purpose  at  his  pleasure.     In  such  case, 

Perkins   v.  Gibson,   51    Miss.  699;   34  the  simple  fact  that  the  money  can  t»e 

Am.  Rep.  644;   Rutland  i',  Brister,  53  traced  into   the  land   as   having  been 

Miss.  6S3.  paid  by  the  purchaser  Co  the  vendor,  as 

L  Dnrant  V, Davis,  ID Heisk.  (Tenn.)  the   whole   or  part  of  the  purchase- 

511;   Gray    v.  Batrd,  4   Lea   (Tenn.)  money,  gives  the  person  who  loaned  it 

311 ;  Slagg  V.  Small,  4  III.  App.   igl  ;  no  such  right."  The  rule  fn  Wistonsin, 

Gilman   -a.   Dingeman,  49  Iowa    308;  allowing  subrogation  in  cases  like  that 

Statisell  11.  Roberts,   13   Ohio   148;  4a  stated  above,  is  not,  however,  supported 

Am.  Dec.  193  ;  Marquat  v.  Marquat,  7  by  the  weight  of  authority  in  thiscoun- 

How.  Pr.  (N.  Y,  Supreme  Ct.)  417,  try.     See  cases  cited  supra. 

The  rule  is  the  same  where  one  of  5.  Chapman   v.   Abrahams.   61   Ala. 

two  joint  purchasers  pays  the  whole  108;  Gray  v.  Balrd,4  Lea  (Tenn.)  ai2. 

pnrciiase- money,  and  the'estate  is  con-  •.  Dryden  -a.  Frost,  3  Myl.  &  C.  330; 

veved  to  them  both.  The  one  who  pays  Lacev  v.  Ingle,  1   Ph.  413;  Rayne  ip. 

haJnolien.  Brown  v.  Budd,  z  Ind.443.  Baker,   i   Giff.  141;    3   Dart's  Vendor 

In  Carey   v.  Boyle,  53   Wis.  .^74,  A  and  Purchaser  (^th  ed.)  73a. 

purchasedonehundredand twentyacres  T.  Ttit   Llan  ti  Aidsiwble  In — Afa- 

of  land  for  the  benefit  of  B,  and  paid  ftoma.— The  following  cases  hold  that  a 
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most  of  them  the  lien  is  treated  as  a  strictly  personal  right  of  the 
vendor,  and  is  not  assignable,'  either  by  express  language,  or  by 

transrcr  of  tb«   notes  bj   Indorsement  White  t>.  Downs,  40  Tex.  laj;  Cannon 

carriee  with  it  the  lien.     Roper  v.  Mc-  ti.  McDaniel,  46  Tex.  303;  De  Bruhl  v. 

Cook,  7  Ala.  318 ;  White  v.  Stover,  to  Maas.  54  Tex.  464;  Brooks   v.    Young, 

Ala.   441;    WellB   V.  Morrow,  38  Ala.  60  Tex.  31. 

\il  \  Lang  v.   Wilkinion,  57  Ala.  159;  In  Hicks  v.  Morris,  57  Tex.  6fS,  and 

Buford  r.   McCormick,   57  Ala.   43S;  Oury   ■v.   Saunders,  77   Tex.   aVS,  It  it 

Wilkinson  v.  Maj',  69  Ala.  33.  held  that  equity  Trill  subrogate  the  tend- 

A  transfer  of  the  note  given  for  the  er  who   advances  money  to  pay  a  lien 

purchase -money,  bydelivery   only,  creditor,  to  the  rights  of  such  creditor 

without   recourse  to  the  vendor  or  lia-  under  the   lien,   as  eSectually  as  if  he 

bility  on   his  part,  does  not  carry  the  had   tiecome  the  assignee  of  the  note* 

lien.     Bankhead  v.  Owen,  6a  Ala.  457;  for  the  purchase-money. 

Walker  -v.  Carroll,  6:;   Ala.  61 ;  Prick-  1.  la  Um  FoUowlni   BUtaa  tka  Uu 

ett   V.  Slbert,  71   Ala.  194;  Preston  v.  OannotSa  TruufarrwlBUharliy  Asalgn- 

ElUngton,    74    Ala,    133;    Weaver   «.  naat  or  by  Bubrontlan— .^r^anjoi.— 

Brown,  87  Ala.  533.  Shall  v.  Biacoe.  18  Ark.  161;  Williams 

But  now  U   Is   provided  by   statute  v.  Christian,  13  Ark.   355;  Hutton  v. 

that   "  the   transfer  of  a  bond,  bill,  or  Moore,  16  Ark.  381 ;  Jones  v.  Doss,  37 

note,  given  for  the  pure  base -money  of  Ark.   i^lS;  Hechl  v.   Spears,   27   Ark. 

lands,  whether  the  transfer  be  by  de-  aaq;   ii   Am.  Rep.  784;  Carlton  v, 

livery  merely,  or  In  writing,  expressed  Buckncr,  38  Ark.  66 ;  Rogers  v.  James, 

to  be  with  or  without  recourse  ou  the  33  Ark.  77.    The  lien,  may,  however, 

transferrer,"  passes  to  the  transferee  the  be    assigned   as-   collateral   security, 

lied  of  the  vendor  on  the  lands."    Ala-  Crawley  v.  Rlggs,  34  Ark.  563  ;   Carl- 

bama  Code,  41764.  ton  ».  Buckner,  18  Ark.  66;  Cbaproan 

In  Jones  v.  Lockard,  89  Ala.  57c,  the  v.  Liggett,  41  Ark.  193. 

court,  in  applying  the  statute,  held  that  In  Rodman  -v.  Sanders,  44  Ark.  504, 

one  who  merely  advanced   money  by  it  was  held  that  one  who,  at  the  request 

way  of  loan  to  pay  the  notes,  and  did  of  the  purchaser,   paid  the  debt,  and 

not  purchase  them,  could  not  enforce  showed  an  intention  to  keep  the  lien 

the  lien.  alive  for  his   protection,  by   retaining 

Indiana. — Fisher  v.  Johnson,  5  Ind.  the  purchase  note  aud  deed  Id  hispos- 

492;  Kern  I'.  Hailerigg,  11   Ind.    443;  session,  with  the  assent  of  the  debtor, 

71  Am.  Dec.  360;  Wiseman  v.    Hutch-  was  subrogated   to  the   rights   of  the 

inson,   30   Ind.  40;  Johns  u.  Sewell,  33  vendor. 

Ind.  I ;  Nichols  r.  Glover,  41   Ind.   34;  Ca/i/o rni a.— Baum    i>.  Grigsby,  3i 

Lowrv  v.  Smith,  97  Ind.  466;   Otis   v.  Cal.  173;  81  Am.  Dec  153  ;   Lewis  v. 

Gregorv,  m  Ind.  504.  Covilland,   11    Cal.  178;   WilHanos  ». 

^x/Hr^v.— Broadwell  v.  King,  3   B.  Young,  3i  Cal.  337  ;  Ross  -u.  Heintien, 

Mon.  (Ky!)  449;  Honore  v.  Bakewell,  36  Cal.  313;  Avery  v.  Clark,  87   CaL 

6  B.  Mon'CKy.)  67;  43  Am.  Dec.   147;  619;  n   Am.  St.  Rep.  173.     And   see 

Ripperdon  u.  Coiine,  8  B.  Mon.  (Ky.)  California   Civ.   Code,   4    3047.     If, 

65 ;  Eubank  -v.  Poston,  5  T.   B,   Mon.  however,  the  vendor  is  obliged  to  take 

Ky.)   385;   Johnston  v.  Gwathmey,  4  up  the  note  assigned   by   him,  on   ac- 

Litt.  (Ky.)  317;  14  Am.  Dec.  135,  count  ol  non-payment,  the   lien   is  re- 

Mississiffi.—T  o  r in  e r  1  V  the  lien  vived.     Bancrolt  i.  Cosby,  74  Cal.  583. 

could  not  be  assigned   in   Jliitsiatifipi,  Georgia. — Wellborn  v.  Williams,  9 

but   the   rule    has    been    changed   by  Ga.  86 ;  ;2   Am.  Dec.  437 ;    Webb  v, 

statute.     See  Miuissiffi  Code  ol  t88o.  Robinson.  14  Ga.  316. 

4  1134;    Annot.     Code    1891,  i  3503;  fllinois. — Keith    v.   Homer,   33    IlL 

Louisiana   Nat.    Bank    v.    Knapp,   61  J34',  Carpenter  «.  Mitchell,  54  lil.  )    ' 


fe: 
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$34;  Carpenter  t>.  Mitchell,  54  111.  ia6; 
Wing  I'.  Goodman.  75  III.  t5q;  Moshier 


-I.— Adams  v.  Cowherd,  30  v.  Meek.  80  III.  70;  Dayhuff  v.  Dav- 
mo.  45« ;  Sloan  v.  Campbell,  71  Mo.  huff,  81  111.  499;  Elder  u.  Jones,  85  III. 
3S7:  3^  Am.  Rep.  493.  384  ;  Bonneli  i'.  Holt,  89  III.  71  ;  Stagg 


JVen   J/exf'cD.— Bates  f.  Childers,  4  v. Small,4 111.  App.  193; Small r. Stagg, 

N.  Mei.  347.  9j  III- 39;  Grubn  v.  Richardson,  138 

7V«aj.— Moore  r.  Raymond,  ijTex.  III.  178. 
554;    Watt   V.    White,    33    Tex.   431;         Afaryland.—Diioa  v.  Dixon,!  Md. 


)v  Google 


Tote^  iKplM  Urn  te       VENDOR'S  LIEN.       PnrduwlbMr  tf  Uad. 

implication,  upon  an  assignment  of  the  debt  secured  thereby.'  In 

jurisdictions  where  the  lien  is  not  assignable,  it  cannot  be  en- 
forced by  the  vendor,  after  a  transfer  of  the  debt  to  which  it  is 
incident,  either  for  the  benefit  of  the  assignee  of  the  debt,*  or  for 
the  benefit  of  the  vendor  himself,'  unless  he  continues  to  have 
a  pecuniary  interest  in  the  debt*  If,  however,  the  vendor  is 
obliged  to  take  up  a  note  which  he  has  transferred,  by  reason  of 
its  non-payment,  the  lien  is  revived,*  and  in  several  jurisdictions, 

Ch.  120;  Iglehart  v.Anniger,!  Bland  34i;P11lo«v.Heim,7Baxt(Tenii.)^4j- 

(Md.)  519.  In  Baum    v.  GHsby,  )I   Cal.  173 ;  81 

Minnttola. — Hammond   v.     Pejton,  Am.  Dec.   153,   Field,  C.  J.,  speaking 

34  Minn.  539.  on  the  queltlon  where  a  Hen  ia  held  not 

Mistiitifpi. — Skaegs   v.   Nelaon,  35  to  be  aesignabte,  ta\A  :  "  It  is  litnplj  a 

Mlaa.  88;  Walker  v.  WUlUmi,  30  MUi.  right  to  reaort  to  the  property'   upon  a 

165;    Stratton   v.  Gold,  40   Miss.   778;  failure  of  pajment  by  the  vendee.     It 

Ltndsey  -o.  Bates,  41  Miss.  397 ;   Pitta  doea  not  arise  from  anj-   agreement  of 

V.  Paricer,  44  Mies.  347;  Murphree  v.  the  parties,  but  ts   the  creature  of  eq- 

CountiBB,  j8  MIbe.  716.     See,  however,  uity,   and  is  established  aolelj  for  the 

theoplnionof  Tarbell,  J.,  in  Perkins  v.  security  of  tlie  vendor.     It  Is  founded 

Gibaqn,  ji  MIES.G99;  34  Am.  Rep. 644.  upon  the  natural  justice  of  allowing  a 

In  Llndsey  ii.  Bates,  41  Miss,  397,  It  pirty  to  reach  the  property,  which  he 

was  held  that.  If  the   vendor  had  as-  haatransferred,  to  satisfy  the  debt  which 

aigned  the  note  and  was  obliged  to  talce  constitutes    the    consideration    of    Che 

It  up,  the  lien  revived  In  hia  favor.  But  tranafer.     It  is,  therefore,  the  personal 

the  rule  Id  MUsissiffi  ts  now  changed  privilege  of  the  vendor.     The  assignee 

by  a  statute,  which  provides  that  the  of  anote  given  for  thepurchase-monev, 

assignee  of  a  claim  for  the  purchase-  stands  in  a  very  different  position.     He 

money  of  land  may  enforce  the  vend-  has  not  parted  with  the  property  which 

or's  lien  "  as  the  vendor  could."     See  he  seeks   to  reach   in  consideration  of 

Miiiisiiffi  Code  of   1S80,   f)   1134;  the  note  he  has  received.  He  has  never 

Annot.  Code   1S91,  {3503;   Louisiana  held  the  property  and  has,  therefore,  no 

Nat.  Bank  v,  Knapp,  61  Miss.  485.  special  claims  upon  equity  to  subject  It 

A'ptv  ror^.— White  v.  Williams,  i  to  sale  for  his  benefit.  The  particular 
Paige  (N.Y.)  «>i.  In  Smith  V.  Smith,  equity  of  the  vendor  in  this  re  spec  t 
9  Abb.  Pr.  N.  S.  (Buffalo  Super.  Ct.},  cannot.  In  the  nature  of  things,  be  as- 
430,  it  waa  held  that,  where  the  vendor  aerted  by  another."  See  also  Ham- 
continues  to  have  a  pecuniary  interest  mond  v.  Peyton,  r^  Minn.  539, 
In  the  payment  of  the  debt,  he  may  en-  1.  Richards  ti.  Learning.  37  111.  431 ; 
force  the 'lien,  even  after  an  assignment  Keith  !>.  Homer,  33  111.514;  Wing  v. 
oftlie  debt.  Goodman.  75  111.  159;  Eider  v.  Jones, 

"'  -—Jackman  v.  Hallock,   i  Ohio  85  III.  384. 

;    Am.    Dec.    617 ;   Tieman   v.  As  the  lie 

r  Ohio  383;   15   Am.   Dec.  S57 ;  of  vendor   t 

Brush  I'.  Kinelej-,  14  Ohio  3d  ;  Horton  that  an  assignment  of-the  debt  destroy- 

i'.  Horner,  14  c5hio  437.  ing    the    relation,    destroys    the,  lien. 

In  Tlernan   r.  Beam,  i  Ohio  3S3;   15  Louisiana    Nat.    Bank    v.   Knapp,   61 

Am.  Dec.  557,  it  was  held  that  one  to  Miss.  490. 

whom  the  notes  were  devised,   could  It   Is    also    considered   that  general 

enforce  the  lien.  principles  of  public  policy  and  expe- 

Oregon. — Firat  Nat.   Bank  v.  Salem  diency  are   opposed  to  any  extension 

Capital    Flour    Mills   Co.,   39    Fed.  of  the   privilege.      Hammond  v.  Pey- 

R«p.  89.  ton,  34  Minn.  C39. 

Ttnnnset.  —  Tharpe   11.  Dunlap,   4  3.  Elder  ».  Jonea,  85  III.  384;  Moore 

HeiGk.  (Tenn.)  674;   Dunint  v.  Davis,  v.  Glass  (Tex.  Civ.  App.  1894),  35  S. 

10   Heisk.   (Tenn.)    513;    Cowan   v.  W.  Rep.  138. 

Sharp,  II  Heisk.  <Tenn.}  450;  Green  v.  S.  Scott  t'.  Mann,  36  Tex.  \V]. 

Demoss,  10  Humph.  (Tenn.)  371 ;  Bow-  4.  Smith  t'.  Smith.  9  Abb.  Pr.  N.  S. 

lfnt>.  Pearson,  4  Baxt.  (Tenn.)  341  ;  Mc-  (Buffalo  Super.  Ct.)  430. 

Whirter   v.    Swaffer,  6   BasL   (Tenn.)  B.  Bancroft  v.  Cosby,  74  Cal.  5S3; 
171 
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where  the  Hen  is  not  generally  assignable,  it,  nevertheless,  has 
been  held  by  the  courts,  or  provided  by  statute,  that,  where  the 
transfer  is  in  payment,  or  as  security  (or  a  debt  of  the  vendor,  the 
lien  is  preserved.* 

In  those  states  where  the  lien  is  assignable,  it  may  be  enforced 
by  the  assignee  in  his  own  name  and  for  his  own  benefit,  provided 
he  is  rightfully  the  owner  of  the  claim  for  the  purchase-money ■• 
But  if  the  vendor  assigns  the  notes  for  the  debt  "without  re- 
course," '  or  by  delivery  only,*  or  in  any  other  manner  by  which 
his  own  liability  is  destroyed,  the  lien  does  not  pass.  Where  there 
are  several  notes  for  the  purchase-money,  and  some  of  them  are 
afterward  transferred  by  indorsement,  the  indorsement  of  each  is, 
pro  tanto,  an  assignment  of  the  vendor's  lien ;'  and  the  same  is 
true  where  there  is  an  assignment  of  part  of  a  note.* 

c.  Subrogation. — In  jurisdictions  where  the  lien  is  not  assign- 

LJndsey  v.  Bates,  41  MisG.  397 ;  Gotten  v.  ChttoU,  G5  Ala.  61 ;  Schnebly  v.  R«- 

V.  Mc6ehce,  m  Miss.  510;  Rogers   i-,  ™n,  7  Gill   &  J.  (Md.)   120;  aS  Am. 

James,  33  Arlt.  77.     Andaybrticri  the  Dec.  195.   This  rule  has,  however,  been 

rule  IB  the  sanie  in  juriGdictioni  where  chanf;ed  In  Alabama  by  statute,  j4/i>. 

the  Hen  is  assignable.     Kelly  v.  Payne,  bama  Code,  4  176^;  and  docs  not  pre- 

18  Ala.  371;  Preston   v.  Ellington,  74  vail   In    Texai,    Neeae    v.   Riley,  77 

Ala.  133.    And  see  Smith  v.  Snovrden  Tex.  348. 

(Ky.  i&M),  16  S.  W.  Rep.  805.  «.  Prickett   v.   Sibert,   71    AU.   194; 

1.  Carlton   v.  Buckner,  38  Ark.  66;  Preston  x'.  Ellington,  74  Ala.  133;  Dallj 

Chapman    -v.    Liggett,    41    Ark.   393;  n.  Reid,  74  Ala.  415. 

Hallock  V.  Smith,  3  Barb.  <N.  Y.)  37a;  S.  Preston  v.  Ellington,  74  Ala.  133. 

California  Civ.  Code,  %  3047;  Dakota  In  Robertson  x'.  Gueiin,  50  Tex.  317,  It 

Civ.  Code,  6  1803.  was  held  that  the  assignee  was  entitled 

In  Hallock  v.  Smith,  3  Barb.  {N.  Y.)  to  priority  of  payment,  out  of  the  pro- 

273,   the   reason   for   this  exception  is  ceeds  of  the  sale  of  the  land,  before  the 

stated  thus  :  "  If  the  note  or  bond  Is  as-  notes  retained  by  the  vendor,  without 

signed  or  transferred  to  a  third  pereoD,  regard  to  the  time  of  their  maturitj. 

for  his  benefit,  the  security  i>  gone  for-  But  It  has  been  held  In  Ttxat  that  th« 

ever.     The  reason  is,  that  there  is  no  fact   that  one  of  several   notes,   all   of 

peculiar  equity   in  favor   of   the  third  which  constituted  a  vendor's  lien,  was 

person.  But  that  does  not  apply  where,  assigned  first,  confers  on  the  holder  no 

as  in  this  case,  the  transfer  is  only  for  right  to  pTiority  of  payntcnt  as  against 

the  purpose  of  paying  the  debt  of  the  assignees  of  other  notes,  Wooters   v. 

vendor,  so  far  as  may  be  available,  and  HolTings worth,  58  Tex.  371 ;  Salmon  v. 

is,  therefore,  for  his  benefit.     There  the  Downs,  55  Tex.  343;  contra.  Griggsby 

equity  continues,"     The  same  rule,  of  ti.  Hair,  35  Ala.  317;  or  even  asagafnst 

course,  oblains  wherever  the  lien  is  as-  the  vendor  who  has  retained   other 

signabie.     Plowman  v.  Riddle,   14  Ala.  notes,  unless  it  was  clearly  the  inten- 

\&f\  4S  Am.  Dec.  93.  tlon  that  the  assignee   should-  be  first 

S.  Wells  f .  Morrow,  38  Ala.  135  ;  Bu-  paid.     Salmon  v.  Downs,  ^s  Tex.  143. 

ford  V.  McCormlck,  57  Ala.  41S;  and  See  also  Whitehead  ii.  Fisher,  64  Tex. 

see  cases  cited  above  in  this  section.  638;    Andrews  v.   Hobgood,  1    Lea 

In  Plowman  I.  Riddle,  14  Ala.  169:  [Tenn.)   693;    Davidson    i'.    Allen,   36 

48  Am.  Dec.  91,  it  was  heM  that,  where  Miss.  419;  McClintic  v.  Wise,  35  Gratt. 

the  note  secured  by  the  lien  was  trans-  (Va.)  448;  18  Am.  Rep.  694;  I  W.  &  T. 

ferred   as   collateral   security,  the  lien  Lead  Cases  (4th  Am.  ed.j,  p.  1009.     In 

could  l>e  asserted  onlv  bv  the  transferee  mostcaseKwhere  the  point  has  arisen  the 

jolntlv  with  the  vendor,' and  that  a  bill  lien  has  been  a  reserved  lien.  See»i»/r<r, 

filed  \i'j  the  vendor  alone  could  not  be  this  title,    Vtndor'i   I.itm  by  Exfrtsa 

maintained.  Rtfervation — Aisignmenl. 

-    "     •■      •       "          -      ■  ■  -   "■■                   Wyatt,    s    B.  Mon. 
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dUd  liM  br      VENDOR'S  LIEN. 

able,  even  by  an  express  contract,  it  necessarily  follows  that  there 
can  be  no  equitable  assignment  by  way  of  subrogation.*  Where 
the  lien  is  assignable,  on  the  other  hand,  subrogation  is  possible, 
and  will  be  allowed  wherever  the  equities  demand  it.* 

7.  Agaiut  Whom  the  Li«ii  Kay  Be  Enfoioed, — The  lien,  once  estab- 
lished, avails  against  the  vendee  himself,  his  heirs,  devjsees,  and 
other  immediate  successors  in  interest ;  and  against  the  rights  of 
dower  and  homestead  of  his  widow."     It  also  avails  against  all 

1.  See  note,  lufra. 

3.  BttbrogatloiL.  —  There  are 

ciMtcs  of  cues  In  which  subrogation  is  and  ma/  be  subrogated  to  all  the  riglits 

altoned.     A  Burety  on  a  note  for  the  of  the  vendor  and  enlorce  the  Hen. 

purchase-monej.whohu  paid  the  debt.  It  has  been  held  that  one  who  merely 

may  be  subrogated  to  the  lien  of  the  lends  money  to  pay  a  Men  creditor,  may 

vendor,  Luik  v.  Hopper.  3  Bush  ( Ky.)  be  subrogated  to  the  rights  of  the  latter 

174:   but   not  before  he  has  paid  the  under  his   lien,   as  effectually  as  if  the 

debt  in  full.     McConnell  v.  Beattie,  34  purchase -money   notes  had    tieen    as- 

Ark.  113.  signed    to   him,    Hicks  v,   Morris,   ;7 

Also,  where  one  aold  land  on  which  Tex.  658 ;  Carey  v.  Boyle,  '53  Wis.  574; 
there  was  a  mortgage,  which  the  vendee  but  It  is  believed  that  such  u  not  the 
agreed  to  pay,  and  the  vendee  died  general  doctrine,  even  in  jurisdictions 
insolvent  after  conveying  the  property  where  the  lien  Is  assignable.  Chap- 
to  another,  leaving  the  original  vendor  man  v.  Abrahams,  61  Ala.  loS.  In 
to  pay  the  mortgage  debt,  it  was  held  states  where  the  lien  la  not  assignable, 
that  the  latter  had  a  vendor's  lien  the  rule  is  quite  the  contrary.  See 
against  the  last  purchaser.  Lowry  v.  note,  jv/ra,  and  cases  there  cited. 
Smith,  97  Ind.  466.  S.  Shalli'.  BIicoe,T8  Ark.  143;  Chap- 
Again,  where  ■  purchaser  of  property  man  v.  Liggett,  41  Ark.  aqi;  Burt*  ii. 
pays  off  a  lien  thereon,  and  it  Is  at-  Wilson.  18  Cat.  632;  87  Am.  Dec.  14J  ; 
tempted  to  subject  the  property  In  his  Mackreth  o.  Symmons,  ic  Ve»,  339; 
bands  to  other  incumbrances  existing  Simpson  t>.  McAllister,  56  Ala.  lis; 
at  ttK  time  of  his  purchase,  he  will  be  Bankhead  v.  Owen,  60  Ala.  457;  Wal- 
subrogated  to  the  rights  of  the  owner  ton  v.  Haigroves,  41  Miss.  iS;  97  Am. 
as  against  another  incumbrance.  Plant-  I>ec.  439. 

er's    B«nk  i-.  Dodson,  9  Smed.   &   M.  Asalaat  Admlulatratar  of  TBiidaa.— 

(Miss.)  517.  Cahoon  v.  Robinson,  6  Cal.  315. 

On  tiie  same  principle,  one  who  has  AcalBrt  Helra. — Bayley  v.  Greenleaf, 

paid  off  the  vendor's  lien  is  entitled,  as  7  Wheat.  (U.  S.)  46;  Warner  v.   Van 

agalnat   a  judgment    creditor    of    the  Alstyne,  3  Paige  (N.  Y.)  513;  Shirley 

vendee,  to  be  subrogated  to  the  vend-  v.  Congress  Steam  Sugar  Rennery  Co., 

or'srighlsatidequlties.  Peetr.  Beers,4  3  Edw.    Ch.  (N.  Y.)    505;  Solomon  v. 

Ind.  ^.  Skinner,  83  Tex.  345. 

In   Rodman  v.  Sanders,  44  Atk.  504,  Acalnat  DavlaMs. — Edmonson  v.  Phll- 

■    tlxird    person    paid    the    purchase-  lips,  73  Mo.  57. 

money  debt  at  the  request  of  the  debtor-  Asalart   Vldov'i   Dower. — Fisher  v. 

veDdee,  and,   at  the  time  of   payment,  Johnson,  ^  Ind.  493;  Boyd  v,  Martin,  9 

showed  an  Intention   to   keep  the  lien  Heisk.  (Tenn.)   381;  Noyes  v.  Kramer, 

alive  for  his  own  benefit,   by   retaining  C4   Iowa  3i;   Martin  v.   Smith,  35  W. 

the    purchase  note  and    deed    In    his  Va.  J79;  Williams  v,  Kinney,  43   Hun 

possession   with   the    consent    of   the  (N.  Y.)8. 

vendee.   It  was  held  that  he  was  a  pur-  Agalnat  HomastvaiL  —  McHendry  ir, 

chaaeroftfae  incumbrance,  and  would  Reilly,  13  Cal.  75;  Bradley  v.  Curtis, 

be    subrogated    to    the    rights    of  the  79   Ky.  327;  Claybrooks  v.   Kelly,  61 

vendor.  Tex.  634. 

In  Beck  n.  Tarrant,  61  Tex.  40a,  i(  Oorertun  is  no  answer  to  a  suit  to 

wai  held  that  one  whose  land  is  bound  enforce  a  vendor's   lien.    Crampton  v, 

equally   with   that  of  another  for  the  Prince,  S3  AIa.a46;  3  Am.  St.  Rep.7iSi 

satfsfactlOD  of  a  vendor'!  lien,  and  who  Mims  v.  Macon,  etc,  R.Co.,  3Ga.  343. 

ITS 
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subsequent  purchasers  who  have  notice  that  the  purchase-money 
is  unpaid,*  or  who  are  not  purchasers  foravaluable  consideration.* 
In  other  words,  the  lien  may  be  enforced  against  all  persons 
claiming  under  the  first  vendee,  whether  as  purchasers  or  incum- 
brancers, who  paid  no  value,  even  although  they  had  no  notice  of 
the  non-payment  of  the  purchase-money,  and  also  against  all  such 
persons  who  had  notice  of  the  vendor's  claim,  although  they  paid 
value.'  That  the  lien  does  not  prevail  as  against  a  subsequent 
bona  fide  purchaser,  or  mortgagee  of  the  legal  title  for  value  and 
without  notice,  is  also  well  established.* 

I.  PnTehAun   vUH    ITMloc.— Graves  in  the  hands  of  the  latter.     Rawlea  f. 

».  Coulant,3iN.J.   Eq.   763 ;  Whetsel  Perkey,  jo  Tex.  311;   Higglniu.   Ken- 

V.  Roberta.  31  Ohio  St.  ^ay.  Merritt  v.  dall,  73  Ind.  jm;  Craft  -v.   RumcII,  67 

Weils,  18  Ind,  171;  Watson   v.   WelU,  Ala.  9;    Hunt  v.  Brand,   j    B.    Mon. 

fConn.  46S;   Thornton  v.  Knox,  6   B.  (Ky.)  563;  Mitchell  i>.  Dawson,  13  W. 

Mon.   (Kj.)   74;   Swan   «.   Benson,  31  Va.  86.    The  general  rule   is   that,  to 

Ark.   718  (here,  the  purchasers   knew  constitute  a  defense,  the  money  must 

that   part    of    the    original  purchase-  actually    be  paid   before  notice   is  Te- 

moncy  was  not  paid,  and  It  was  held  ceived.  Catnpbclli'.  Roach,  45  Ala.  667. 
sufficient  notice) ;  Chapman  11.  Liggett,        AsiIkam*   la   Bankmittor.  —  In   Ex- 

41  Ark.  291 ;  WoodBlI  Ti.  Kelly,  8.1;  Ala.  change,  etc..  Bank  v.  Slone,  80  K  j.  109, 

368;   7   Am.   St.    Rep.  57;    Strohm  ».  an  assignee  in  bankruptcy  was  held  not 

Good,  113  Ind.  9^;  Beafv.  Harrington,  to  be  a  purchaser  for  a  valuable  con- 

I16III.  iij;   Kochv.  Roth  (III.    1S94),  sideration,  and  the  lien  was  enfon;ed 

37  N.  E.  Rep.  3(7;  Thomas  v.  Bridges,  against    him.      See   also  i  Storv's  Eq. 

73  Mo.  530;  Orrick  w.  Durham,  79   Mo.  Jur.     (13th   ed.),   4    l"8;    Bayley     r. 

174  {here   a   lien   was   reserved  in  the  Greenleaf,  7  Wheat.  (U.  S.)46;  Corliea 

deed,  and  it  was  held  that  "a  purchaser  v.  Howland,  16  N.  J.  Eq.  311 ;  Phelps 

is   bound    to    take    notice   of  all  liens  v.  Curtis,  So  III.  109;  Bowles  v.  Rogers, 

shown    to  exist  by  his  vendor's   title  G  Ves.  95. 

deeds") ;  Christopher  v.   Christopher,        B.  Graves  n.  Coutant,    31   N.  J.   Eq. 

64  Md.  J83;  Mitchell  I'.  Dawson,  13  W.  763;  Walton  t>.  Hargrovei.  43Mtss  18; 

Va.  86.  97   Am.    Dec.   439;    Stafford   v.    Van 

DiapadtiaB of  ProoMdi  of  Bmls.— But  Rensselaer,  9  Cow.  (N.  Y.)  it6;  Ma- 
upon  a  sale  of  the  land  to  enforce  cruder  n.  Peter,  11  Gill  ftj.  (Md.)3i7; 
a  vendor's  lien,  the  subsequent  pur-  Bankhead  v.  Owen,  60  Ala.  457;  Mack- 
chaser  from  the  vendee  is  entitled  to  reth  -v.  Symmons,  15  Ves.  319. 
the  surplus,  after  satliifying  the  judg-  4.  Bayley  «.  Gr«enleaf,  7  Wheat.  (U. 
ment  and  costs.  Llano  Improvement,  S.)  46;  Dum^r  *.  Tayloe,6o  Ala.  ^04; 
etc.,  Co.  ^•.  May  (Tei.  Civ.  App.  1894),  Shorter  v.  Fraier,  64  Ala,  74  ;  Barclitl 
34  S.  W.  Rep.  40.  V.  LilHe,  8a  Ala.  319;  Walton  v.  Har- 


—Bailer  v.  Tindall,  59  groves,  43  Miss,  18;  97  Am.  Dec.  479; 

Tex.  S40;  Tucker  v.  Hadley,  53  Miss.  Hlggins  v.  Kendall,  73  Ind.  w\  Trap- 

414;  McLain  v.  Thompson,   51   Miss,  hagen  r.  Hand,36  N.  J.  Bq.384;  Dance 

418;  Pvlant  v.  Reeves,  53  Ala.  iia;  aj  i;.  Dance,   56Md.433;   Dean   P.Scott, 

Am.  Rep.  605  ;  Carver  v.  Eads,  61;  Ala.  67  Iowa  133  ;  National  Valley  Bank  v. 

"90;   Higgins  v.  Kendall,  73  Ind.  531;  Harman,  75  Va.  604 ;  Moeller  v.  Holth- 

Dnenger    v.   Branigan,  9;    Ind.   lai ;  bus.  12  Mo.  App.  536;  Arledge  v.  Hall, 

Mitchell   V.   Dawson,   23  "W.  Va.  86;  (4  Tex.  398;   Mitcheil  v.  Davraon,  33 

Frail   V.   Ellis,    IS   Beav.   350;    Chris-  W.  Va.  86. 

topher  i>.  Christopher,  64  Md.  583.  The  release  of  a  vendor's  Hen,  exe- 

Part  P»Tment.— It  is  held  that  where  cuted  by  the  vendor  after  he  has  as- 

a  subsequent  purchaser  has  no  notice  signed  the  lien,  is  good  as  to  a  subse- 

of  the  lien,   but  has  paid   part  only  of  quent  incumbrancer  without  notice  of 

the  purchase-money,  the  original  vend-  the   assignment.      Moran   v.  Wheeler 

or  may  enforce  his  lien  for  the  amount  (Tex.  Civ.  App.  1894),  a6  S.  W.Rcp.agy. 

still   due   from   such    subsequent   pur-  Hoitcagas. — In  the   following   cases, 

chaser,  but  no  further,  upon  the  land  parties  to  whom  the  vendee  mortgaged 
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th«  laad,  as  security  Tot  a  debt  c«R-  chate-money  due  the  first  vendor, 
tracted  at  the  time,  and  who  took  with-  McLaurie  v.  Thomas,  39  III-  391. 
out  notice,  were  protected.  Short  v.  In  Alabama  f.  Stanton,  c  Lea  (Tenn.) 
fettle,  53  Ala.  456;  Growning  11.  Bchn,  433,  where  the  vendee  sold  the  land  In 
10  B.  Hon.  (KjO  38] ;  Poe  v.  Paiton,  separate  lots.  It  was  held  that  the  Hen 
36  W.  Va.  607 ;  Richards  v.  McPher-  should  be  enforced  by  a  sale  of  the 
son,  74  Ind.  158.  And  it  even  has  been  lots  in  the  Inverse  order  of  their  Con- 
held  thst  an  equitable  tnortgsgee  is  veyance.  See  also  Whltten  i>.  Saund- 
entltlcd  to  priority.  Rice  v.  Rice,  3  ers,  7?  Va.  cfi^. 
Drew.  73.  Vbkt  la  RoUm— The  knowledge  that 

Bqultetlle    Tltl«. — A    purchaser    for  any  part  of  the  pure  base -money  is  un- 

value  of   the  equitable  title,   whether  paid,   is   notice,   Manly  v.    Slason,  31 

with  or  without  notice,  takes  subject  to  Vt.   371;   52   Am.   Dec.   60;   Baum  v. 

the    vendor's   lien.     Walton    v.    Har-  Grigsbv,  21  Cal.  176;  81  Am.  Dec.  153; 

groves,  41  Miss.  18:  97  Am.  Dec.  439;  Hawk   v.  Leverett,  71  Ga.  675;  so   (s 

Stoner   v.  Harris,  61   Va.  4JI ;  Butler  knowledge  of  unfinished   negotiations, 

V.  Douglass,  I   McCrary  (U.    S.)  630.  in  regard  to  the  land,  between  the  oHg- 

The  reason  obviously  is,  that  the  pro-  Inal   vendor    and  vendee,    Hopkins  v. 

tectlon  extended  in  equity  to  a  lubse-  Garard,  7  B.  Mon.  (Ky.)  312 ;  so.  also, 

quent    purchaser    tor     value    without  recitals  in  a  vendor's  deed,  showing  the 

notice,  belongs  only  to  the  purchaser  non-payment  of  the   purchase- money, 

of    the   legal   title.     If,   however,   the  constitute   notice,    Kilpatrick   v.    Kil- 

equity  of  the  purchaser,  although  later  patrick,  33  Miss.  134;  55  Am.  Dec.  79; 

In   time,  ia  superior  in  merit  to  that  of  Mc Alpine   ti.    Burnett,    33   Tex.  649; 

the  vendor,  it  will  be  preferred.     Hume  Woodward   v.  Woodward,  7  B.  Mon. 

V.    Dixon,  37  Ohio  St.  66.  (Ky.)  ii6;  Orrick  t.  Durham,  79  Mo, 

t)T*dltois  Bad  AailgAaai. — A  creditor,  174;  and   the   fact    that   the    original 

or  an  awignee  for  the  benefit  of  credit-  vendor    remains  in   possession  of  the 

ora,  who  takes  the  property  as  security  land  is  strong  evidence   of  notice,  Pell 

for,  or  in  payment  oif,  a  preexisting  debt,  v.  McElroy,  36  Cal.  368;  Hamilton  v. 

paying  no  new  consideration,  la  not  a  Fowlkea,  16  Ark.  340;  and.  in  general, 

purchaser  for  value,  and  lakes  subject  where  a  subsequent  purchaser  has 

to  tbe  lien.     Walton  v.  Hargroves,  43  knowledge  of  facts  which  would  put  a 

Hiss.  18 ;  97  Am.  Dec,  419 ;  Shirley  u-  reasonable  man  on  his  inquiry  as  to  the 

Congresa     Steam    Sugar    Refinery,    a  existence   of  a   lien,  and  such  inquiry 

Edw.Ch.  (N.Y.)  505;  Brown  B.  Van-  would  have  discovered  the  lien,  he  fa 

tier,  7  Humph.  (Tenn.)  339;  Bailey  v.  charged  with  notice.  Cordova  v.  Hood, 

Tiodall,  S9  Tex.  540.     But  see  Wert  u.  ij  Wall   (U.   S,)  1;   Keith  v.   Wolf,  5 

Narlor,   91    Ind.  431;     Butterfield    v.  Bosh  (Ky.)  646;  Autrey  ».  Whitmore, 


T*  aylor,   9 
Okie.  36  i. 


r.  J.  Eq.  482.  31  Tex.  633;  Rosette  v.  Wynn,  73  Ala. 

■alt'  of  Part   of   Land. — Where   tbe  146.     It  it  not  necessary  that  the  pur- 

vendee  sells  part  of  the  premises,  with  chaser  should  have  notice  that  the  debt 

notice  to  the  purchaser  of  the  lien,  Che  for  the  purchase -money  constitutes  a 

Tendor  will  be  required  to  eahauit  the  Hen.     Brlnkerhoff  f.  Van  Sciven,  4  N. 

property  remaining  in  the  hands  of  his  J.  Eq.  351. 

vendee,  before  resorting  to  the  part  so  As  to  what  must  be  alleged  In  the 

sold.   HcLauric  c- Thomas,  39  111.  3gi.  answer  by  a  purchaser,  who  relies  upon 

Bsvital  Porohaatrs.  —  W  h  ere  the  want  of  notice  as  a  defense,  aee  Pearce 
vendee  sells  tbe  land  to  diSerenl  pur-  v.  Foreman,  39  Ark.  563;  Wells  v. 
chasers,  all  having  notice  of  the  rights  Morrow,  38  Ala.  131; ;  Buford  i'.  Mc- 
of  the  original  vendor,  the  lands  will  Cormick,  57  Ala.  42^. 
be  charged  ratably.  Blight  t/.  Banks,  ImpTOTsmeiiti  1>7  FuTDhassr. — It  has 
6  T.  B.  Mon.  (Ky.)  193-,  17  Am.  Dec.  been  held  thai  where  a  purchaser  has, 
136;  HcLaurie  v.  Thomas,  39  111.  391.  In  good  faith  and  without  notice  of  the 
But  where  the  purchaser  from  the  first  lien,  made  Improvements  increasing 
vendee,  of  a  part  of  the  premises,  holds  the  value  of  the  land,  he  is  entitled  to 
In  such  a  manner  that  the  first  vendor's  compensation  therefor,  as  against  the 
lien  iiiil  exists  as  to  him,  and  he  pur-  one  seeking  to  charge  the  land,  al- 
chised  with  knowledge  (hat  the  residue  though  a  conveyance  of  the  legal  estate 
of  the  ptemltea  had  been  sold  to  other  has  not  been  executed.  Ware  v.  Curry, 
parties  discharged  frooi  that  lien,  the  67  Ala.  174.  But  a  purchaser,  or  sub- 
portion  so  purchased  by  him  must  bear  purchaser,  in  posseaaion  when  landa 
the  whole  twrdeii  of  the  unpaid  pur-  are  told  toenfbrceallen,  isnot  entitled, 
176 
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There  is  a  direct  conSict  of  opinion  on  the  question  of  prece- 
dence as  between  the  lien  of  the  vendor  and  subsequent  judgment 
liens  recovered  against  the  estate  of  the  vendee  for  a  valuable 
consideration  and  without  notice.  In  some  jurisdictions  the  vend- 
or's lien  is  held  to  be  superior;*  in  others,  precedence  is  given 
to  subsequent  judgment  liens,  and  even  to  attaching  creditors  of 
the  vendee  without  notice.* 

As  between  the  lien  of  the  vendor  and  a  mortgage  arising  at 
the  same  time,  it  has  been  held  that  the  lien  of  the  mortgage  wilt 
prevail." 

8.  Waiver  of  Lian— a.  Generally.— The  tendency  of  the  courts 
is  to  restrict,  rather  than  to  extend  the  operation  of  the  implied 
lien,*  and,  although  the  lien  is  always  presumed  to  exist,  unless  a 
contrary  intention  is  shown,*  any  act  or  declaration  on  the  part 
of  the  vendor,  which  shows  that  he  does  not  rely  upon  it,  or  has 
abandoned  it,  operates  to  prevent  it  from  attaching,  or  to  dis- 
charge it.*     The  party  alleging  a  waiver,  must  prove  it  by  a  clear 

at  agBln6t   a   purchaser  at  the  sale,  to  superior  to  the  Ueo.  Adams  u.  Bucban- 

tiie  crops  planted  and  growing  on  the  an,  49  Mo.  64;  Porter  v.  Dubuque,  30 

lands  at  the  time  of  the  sale.    Johnaton  Iowa   440;  Allen   v.  luting,  34   Iowa 

V.  Smith,  70  Ala.  108.  499.     Contra,  Chapman  v.  Cnapman, 

1.  Priority.— Tucker  v.  Hadley,  ;a  55  Ark.  541. 
Mils.  414  (in  thiscase  tbelien  washe^d  For  an  interesting  discusalon  of  thia 
to  prevail  over  a  title  acquired  under  whole  subject  of  prioritj,  see  3  Pome- 
execution  sale);  Walton  v.  Hargroves,  ray's  Eq.Jur.  (ided-).  4  >i53.  note;  Poe 
41  Miss.  iS;  97  Am.  Dec  419:  Parkers,  v.  Paxton, 16  W.Va.^,  and  cases  cited. 
Kellj,  10  Smed.  St  M.  (Miss.)  184;  S.  Fisk  v.  Potter,  a  Abb.  App.  Dec 
Lamberton  v.  Van  Voorhis,  ij  Ilun  (N.  Y.)  138.  In  this  case,  a  railroad 
(N.  Y.)  336;  Lissa  1!.  Posey,  64  Miss,  company  had  executed  and  recorded 
353  ;  Bowman  u.  Faw,   5   Lea  (Tenn.)  a  mortgage  of  all  the  lands  itowned,or 

i^2■,  Dickerson  v.  Carroll,  76  Ala.  377;  should  acquire,  in  trust  to  secure  bond- 

leaamore  v.  Stephens,  83  Ind.  514.   la  holders,  and  an  agent  of  the  companj 

Texai,  it  is  held  that  a  judgment  cred-  sold  and  conveyed   land  to  the  com- 

itoT,  who  purchases  at  an  execution  sale,  pan/.     It  was  held  that  of  the  two  liena, 

and  has  the  amount  of  his  bid  credited  accruing  jit   the   same  time,  the  l^al 

on  the  execution,  may  be  considered  a  Hen  of  the  recorded  mortgage  was  si 

bona  fide  purchaser.  Wallace  11.  Camp-  perior  to  that  of  the  vendor. 

bell,  54  Tex.  87.  But  see  Bailey  v.  Tin-  4.  Richards  v.  Learning,  37   IlL  431 . 

dall,  sgTex.  S40;  Avres  v.  Duprey,  ^^  Peters  v.  Tunell,  43  Minn.  473;  19  Am. 

Tex.  606;  86  Am.  Dec.  657,  showing  St.  Rep.  353. 

thatitisanexceptionCothegeneralrule.  B.  See  ju/ro,  this  title,  H'Ara  a«i<  lo 

«.  Johnson   v.  Cawthorn,  1    Dev.  &  What  Extent  tie  Lien  Rxists. 

B.  Eq.  (N,  Car.)  32;  27  Am.  Dec  350;  6.  Moshier    v.    Meek,     80    lU.    Jg; 

Harper  v.  Williams,  i  Dev.  &   B.  Eq.  Stevens  11.  Rainwater,  4  Mo.  App.a9i; 

(N.  Car.)   379;   Webb  ».  Robinson,  :4  Neal*.  Speigie,  33  Ark.63;  Hightower 

Ga.ji6;  Xllen  v.  Loring,  34  Iowa  499;  t'.  Rigabj,  56  Ala.   126;   Aadenon   v. 

Cutter  r.  Ammon,  e^JowaiSi;   Gann  Donnell,  66  Ind.  ijo;  Stuart  k.   Harri- 

11.  Chester,  j  Yei^.  (Tenn.)   205 ;  Bay-  son,  52  Iowa  jii. 

...         .     ,■  .   ,.„           .-,.   r.  ■.    t .  ^jj  express  agreement  to  waive  the 
Hen    has,  of  course,   the  same  eSect. 

Cook  V.  Banker,  50  N.  Y.  655;  Smith  t..  McLaurie  o,  Thomas,  39  III.  J91- 

Worlham,  8j  Va.  937;  Poe  *.   Paxton,  Where    a    grantor,   in   converaation 

36  W.  Va.  607.  with  adirectorof  abank,Btates  that  he 

AttaohiBKOradltora.— It  has  alio  been  is  willing  to  convey  a  half  interest  in 

held  that  the  right*  of  attaching  credit-  certain  land   to   the    president  of    the 

ors  of  the  vendee,  without  notice,  are  bank,  with  the  understanding  that  aucb 


ley  V.  Greenleaf,  7  Wheat.  (U.  S.)  46; 
Robinson  v.   Williams,  22   N.  Y.  380; 
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preponderance  of  testimony ;  *  but  in  an  action  to  enforce  the  lien, 
it  is  not  necessary  for  the  vendor,  in  the  first  insUnce,  to  allege 
that  he  has  not  waived  the  same.* 

As  a  general  principle,  a  lien  which  has  been  waived  or  aban- 
doned, cannot  be  revived.' 

b.  By  Taking  Security.— Unless  there  is  an  express  agree- 
ment to  that  eflect,  the  lien  is  not  waived  by  the  fact  that  the 
vendor  takes  the  personal  security  of  the  vendee — such  as  his  note, 
or  bond  or  bill — for  the  purchase-money.*  Such  security  is  sup- 
posed to  be  taken  for  the  purpose  of  overcoming  the  acknowledg- 
ment of  the  payment  of  the  purchase-money  contained  in  the 

president   i«  to  pay  him  by  giving  him  163;    Walker  v.  Slruve,  70  Ala,   ifijf 

credit  upon  notei  then  running  against  Lavender   i'.   Abbot),   30  Ark.    173; 

him  In  the  bank,  it  does  not  amount  to  Baum  v.  Grlgsby,  11  Cat.  173 ;  81  Am. 

1  notice  to  the  director  that  the  grant-  Dec.  153;  Corlies  i'.  ) lowland,  36  N.  J. 

or  intendi  to  retain   a   vendor's   lien,  Eq.  31 1  ;  Acton   z:  Waddlngton,  46  N. 

but  rather  imports  a   notice   that    no  J.  Eq.  16  ;  Nichols  v.  Glover,  41   Ind. 

■uch  lien  ic  to  be  retained.     FInt  Nat.  14  ;  Irvin  v.  Garner,  50  Tex.  48 ;  Mad. 

Bank  I.  Tompkins  (C.  C.  A.),  57  Fed.  den  i..  Bnrnes,  45    \*l».   135,   30   Am. 

Rep.  30.  Rep.  703;  Davenport  v.  Murra}r(6S  Mo. 

A  lien  is  not  waived  by  a  conveyance  198  ;    Dance   t'.    Dance.  56   Md.   433  ; 

contaiRing  a  covenant  that  the  property  White  v.  WillUms,   1    Paige  (N.  Y.) 

it  "free  from  alt   charge*  and   incum-  501;  Denny  v.  Sleakly,  a  Helsk,  (Tenn.) 

bnnces."     Slide,   etc..   Mine*  *.    Sey-  156;     ElbHdgc    v.   McClure,  3    Yerg. 

mour,  14  Sup.  Ct.  Rep.  843.  (Tenn.J   84;   Clark   t.   Hunt,   3  J.  J. 

A  vendor  who  has  reserved  a   lien  Marsh.  (Ky.)  5^3;  Thornton  v.   Knox, 

on  an  entire  tract  of  land,  agreeing  to  6  B.  Mon.  (Ky,)74, 7^;  Manly  I'.Slason, 

release  thereTrom    «uch   portions   as  11  Vt.  171;  52  Am.  Dec.  60. 

might  be  lold  by  the  vendees,  on  their  Cbeoki.— The  rule  applies  to  checks 

turning  over  to  him  the  cash  and  note*  or  drafts,  as  well  as  to  notes  or  bills. 

secured  by  a  sub-vendor's  lien,  received  Madden  v.  Barnes,  45  Wis.  135  t  30  Am. 

bv  ihem  on  soch  sales,  is  not  bound  to  Rep.  703  ;   Honore  t.    Bakewell,  6  B. 

releaae  any  portion  on  the  payment  by  Mon.  (Ky.)  67*  43  Am.  Dec.  147. 

the  vendees  ol  one  of  their  own  pur-  Oartlfleate  of  Depoatt. — It  also  applies 

cKaie-money   notes,  without  having  to  a   certiticate   of  deposit.     Mimt   v. 

sold  any  portion  of  the  land;  nor  is  he  Macon,  etc.,  R.  Co.,  3  Ga.  333. 

bound  to  execute  such  release,  though  Kenewal  at  Note. — It  also  has  been 

the  vendees  have  sold  a  portion  of  the'  held  that  the  renewal  of  a  note,  bill,  or 

land,  where  they  platted  it  into  lots,  and  check,  given  for  the  purchase  price,  or 

blocks,  and  the  sub-vendor's   lien  re-  the  taking  of  n   new  note,  Is  not  a 

served  by   them  does  not  include  the  waiver  of  the  lien.     Honore   v,  Bake- 

sireeta.  'Webater  v.  I^nd  Mortgage  well,  6  B.  Mon.  (Ky.)  7»;  43  Am.  Dec. 

etc.,  Co.   (Tex.  Civ.  App.  1S94),  34  S.  147;  Joiner  v.  Perkins,  59  Tei.   300; 

W.  Hep.  570.  Helm  v.  Weaver,  69  Tex.  143  ;   Walker 

1   Coles  V.  Withers,  33  Gratt.  (Va.)  v.  Struve,  70  Aln.  167;  Reeder  1:  Nay, 

:8fi;  Wilson  c  Lyon,  51  111.  t66.  95  Ind.  164. 

1.  Seymour  n.  McKinstry,  to6  N.  Y.  ITote  oT  Um  VandM  HwM  to  «  Third 

130.    This  same  case  decides  that,  in  a  Farscm.  —  As  between  the  parties,  the 

tuit  to  enforce  the  lien  against  a  third  lien  Is  not  waived  or  tost  by  the  fact 

parly,  the  defense  of   want  of  notice  that  the  original  note  was  executed  by 

must  be   set    u  p,   a  n  d    affirmatively  the  direction  of  the  vendor  to  a  third 

proved,  by  the  latter.  person.     Joiner  v.  Perkins,  S9  Tex. 

1.  Burger  v.  Potter,  33  III.  66;  Rich-  300. 

;irdi  V.  McPherwjfi,   74  Ind.  158;  May-  Intention  to  Wttwt. —  An  agreement 

ham  I'.  Coombs,  14  Ohio  418.  or  intention  to  waive  the  Hen.  even  when 

1.  TaUggpanonal  Seonrltfof  VandM  only   the   personal    obligation   of    the 

lot  a  WstTir— Bond,  BUI,  or  Hot*.—  vendeeis  taken,  may  beshown.   Winter 

Kcatu.  Gerhard,  u  R.l.oi;  34  Am.  i>.  Anson,  i  Sm.  &  Stu.434;  McCarty 

Rcp.6ij;  Moore  v.   Worttiy,  56  Ala.  i>.  WillUmi.eg  Ala.  174. 
j8C.  ofL.— 13                            177 
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deed,  and  not  as  a  substitute  for  the  purchase-money  debt'  In 
England,  it  is  also  held  that  the  acceptance  of  the  personal  secu- 
rity of  a  third  person  is  not  a  waiver  of  the  lien  ;  but  in  the  Untied 
States,  the  contrary  doctrine  is  generally  followed,  and  the  accept- 
ance  of  any  personal  obligation  of  a  third  person,  or  of  the  vendee, 
indorsed  or  guaranteed  by  a  third  person,  is  held  to  defeat  the 
lien.* 

1.  Baum  I'-  Grigib}',  ii  Cal.  173 ;  81  And  the  retult  i»  the  same,  eren  If  the 

Am.  Dec.  153.  note  proves  to  be  worthlen.    Kendrlck 

S.  renouallMBTltjofTlilTdFanMii.—  v.    EggleMon,  56  Iowa  118;  41  Am. 

In  England,  It  apparentlj'  is  held  that  Rep.  90. 

the  acceptance  of  the  mere  pereonal  se-  Vendee'*   Hot*  wltli  laiwV. — Fonda 

curitj  of  a  third  partv  Is  not  a  waiver.  i>.  Jones,  4a  Mies.  79a;  s  Am.  Rep.  (69; 

Winter  u.  Anson,  3  kuis.  4S8;  Mack-  Follett  1'.  Reese,  ao  Ohio  546;  55  Am. 

reth  V.  Symmoni,  ic  Vet.3>9;  Hughe*  Dec.  471. 

r.  Keamer,  1  Sch.  &  L.  131;  Clarke  v.  VanOe*'*     Bond    vtUi    tnatTv^Mc- 

Royle,  3  Sim.  499-  Gonlgal  v.  Plummer.  30  Md.  431;  Wil- 

In  the  United  States,  on  the  other  ion  v.  Grabsm,  5  Munf.  (Va.)  197. 
band,  the  acceptance  of  the  bond,  bill.  There  are,  however,  several  quail- 
note,  or  other  personal  obl^atton  of  a  flcations  ofthe  general  rule: — 
third  i^rson,  or  of  the  vendee,  Indorsed  HuitHUUl  and  mn. — Where  the  land 
,  la  held  is  purchased  by  the  huaband,  but  the 
.  Rain-  convejance  la  made  to  the  wife,  It  Is 
water,  4  Mo.  App.  193 ;  Walker  v.  held  that  the  acceptance  of  hla  note  1* 
Struve,  70  Ala.  167;  Vail  v.  Foster,  4  not  a  waiver.  Moore  v.  WorthT,  56 
N.  Y.  311;  Hazeltlne  r.  Moore,  11  Hun  Ala.  1631  Davis  v.  Smith,  88  Ala.' 596; 
<N,  Y.)35s;  Haskell  «.  Scott,  56  I nd.  Davenport  v.  Murray,  68  Mo.  198; 
564;  Sprtngfleld,  etc.,  R.  Co.  v.  Stewart,  Williams  -o.  Crow,  84  Mo.  398;  Davis 
ji  Ark.  185;  Cowl  11.  Varnum,  37  111.  v.  Pearson,  44  Miss.  506;  Bakes  v. 
181 ;  McGonlgal  w.  Plummer,  30  Md.  GlH>ert,  93  Ind.  70,  See.  rvnira.  An- 
411 ;  Foster  v.  The  Athenaeum,  3  Ala.  drus   v.    Coleman,   Ba   III.  a6;  3$  Am. 

K.  Thus,  the  lien  wat  held  to  have  Rep.  389. 
n  waived  In  the  following  classet  of  It  Is  held  that  no  waiver  is  to  ht  In- 
cases :  ferred  from  the  hct  that  the  hnsband  of 
TeudM't  Kot*  wlUi  TMrd  Panon'a  In-  the  vendee  signs  her  note  for  the  pur- 
donement. — GUman  v.  Brown,  i   Me-  chase-money.     Parker   v.    McB«e,   61 
son  (U.  S.]    igi;  Carrlco   f.  Farmers',  Miss.  134. 

etc.,  Nat.  Bank,  33  Md.   335;  Rice  v.  ?reaiimptl«n  ofimiWT  MotOMi- 

Rice,  36   Fed.   Rep,  860:   Marshall   v.  elulT*.— It  has  also  been  held  that  the 

Christmas,  3  Humph.  (Tenn.)  616;  39  acceptance  of  the  notes  of  •  third  partj 

Am.  Dec.  199;  Burger  t>.  Potter,  31  111.  Is  not  conclusive  evidence  of   a  waiver. 

66;   Fosters.  The   Athenaeum.  3  Ala.  and   that  the  presumption   of  waiver 

Sij;   Donegan  v,  Henti,  70  Ala.  437;  may    be    rebutted    br   proof  that   the 

ammett   v.   Strlcklin    (Ala.),  13  So,  parties  agreed  to  retain  the  lien.     Lord 

Rep.   ^73 ;    Campbell    v.    Baldwin,    1  v.  Wilcox,  99  Ind.  491. 

Humph.  (Tenn.)  148.  Oenenl  Enla  Hot  Vninm.— In  some 

Vettdea**  Bill  Aceepted  br  nuxd  tar-  jurisdictions,  it  has  been  held,  contrary 

Mn. — Boyntoni'.Champlain,  41  III.  57.  to    the   general    rule    in   the    Uniled 

It  drawn  upon,  but  not  accepted  by  a  .S'fAf»,  that  taking  the  personal  security 

third    person,  there    is   no    waiver,  of  a  third  party  is  not  a  waiver.     Tier- 

Kniselyr.  Williams,  3  Gratt.(Va.]  253.  nan   v.   Thnrman,   14   B.   Mon.   (Ky.) 

It  has  been  held  that   an  acceptor  ol  374;  Burrus  t>.  Roulhac,  3   Bush  (Ky.) 

a  bill  of  exchange  is  not  a  surety,  and  39;Jobe  v.  Chedlster,  5   Lea   (Tenn.) 

so  the  taking  of  an  accepted  bill  as  se-  346 ;  Loomis  v.  Davenport,  etc..  R.  Co» 

curitv   does  not  operate  as  a  waiver.  17  Fed.  Rep.  301 ;  Stroud  v.   Pace,   3s 

Marshall  -a.  Christmas,  3  Humph.  Ark.  100.   And  see  Slide,  etc.,  MlnM  f. 

(Tenn,)  616;  39  Am.  Dec.  199;  Hughes  Seymour,  14  Sup.  Ct.  Rep.  84a,  where  It 

■V.  Kearney,  t  Sch.  ft  L.  13a.  was  held  that  the  lien  was  tfot  waived 

XoM    Of  Third    P*non   t&daraad   by  by  a  deposit  of  stock,  there  being  noth- 

T«nde«. — Cresapi-.  Manor,  63  Tex.  4S5.  ing  to  show   that   the  vendors  relied 
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Where  the  obligation  of  the  vendee,  and  a  fortiori  that  of  a 
thini  person,  is  given,  not  as  security  for  the  purchase-money,  but 
as  a  substitute  for,  and  in  payment  of,  the  original  debt  for  the 
purchase  price,  the  lien  is  thereby  waived  ;  *  and  this  is  also  the 
casewhere  distinct  and  independent  security,  other  than  the  mere 
personal  undertaking  of  the  vendee,  has  been  accepted  by  the 
vendor,  unless  the  parties  agree  that  such  acceptance  shall  n6t 
operate  as  a  waiver.*     The  basis  of  the  foregoing  rules  is  that, 

alone  for  their  security  on  the  depoift  ing.  among  ■  large  number  of  cates. 

of  (lock.  Follett  V.  ReeK,  3o  Ohio  540  ;  55  Am. 

I.  Xoratlaa  »n(i   BitlTiUbm— t.—  Dec.  47> ;  McGonlgel  v.  Pluinnier,  30 

Keith  V.  Wolf,  t,  Buih  (Kr.)  646;  Ac-  Md.  421 ;   Lewis  i-.  Covlllantl,  31  Cat. 

ton  V.  Waddington,  46  N.  J.  Eq.  16;  178;  Dennv  v.  Steakly.a  HeUk.fTenn.) 

Thames    v.   C^dwell,  60    Ala.  644;  156;   Adams  v.  Buchanan, 49  Mo.  64; 

WUliani*  V.    McCartyi  74  Ala.   395;  Dudlej  v.   Dickaon.  14  N.J.  Eq.  35]  ; 

Mothier  r.  Meek,  80  111.  79;   Parrot  v.  Crans  t'.  Hamilton  County, 87  Ind.  163; 

Swectland,  3  Myl.  &  K.  6(;;  Dixon  v,  McDonough   v.   Croia,   40  Tec.  151 ; 

Gavferc,  17  Beav.  431;  31  Bear.  118.  Wikon  f.  Sawyer,  74  III.  473;   Ilett  v. 

Whether  or  not.  In  a  given  caae,  the  CoUitiB,  103  111.  74 ;  Stuart  x:  HarriBon. 

tecurity  wai  given  tn  discharge  ol,  and  51  Iowa   51 1 ;  Johnson  v.  Godden,  33 

as  a  uibstitute  for,  the  original  det>t  for  Ark.  600;    Ducker  v.   Gray,   3  J.  J. 

the  purohaae  price,  wo  that   there  la  a  Marih.(ICv.)  163;  Walker  t'.  Struvc, 70 

no*allon,  and  the   ordinal   debt   no  Ala.  167 ;  Vail  v.  Foster,  4  N.  Y.  311; 

longer  exists,  will  depend  upon  all  the  Brown  tr.  Oilman, 4  Wheat  (U.S.)  490. 

circum stances  showing  the  intention  of  Some  o(  the  cases  hold,  contrary  to 

Ihe  parties,  including  the  tcrtn«  of  the  the  general   doctrine,  thiit  the  accept- 

dccd  of  conveyance  or  of  other  writ-  ancc    of  independent  security  merely 

ingi.    Clarke  v.   Royle,  3  Sim.   499;  raises  a  presumption  of  a  waiver,  which 

Dixon  [I.  Gayfere,  17  Beav.  43ii  Jeney  may   be   rebutted   bv  other   evidence, 

V.  Briton  Ferry  Floating  Dock  Co.,  L.  Mackreth   v.  Symmons,   15   Ve(.   347 ; 

R.,  7    Eq.   400;   Coles  v.  Withers,  33  Stroud  v.  Pace,  35  Ark.  too ;  Sanders 

GralL  [Va.)  1S6.  v.  McAffee.  41  Ga.  684;  De  Forest  v. 

In  ThamcE  v.  Caldwell.  60  Ala.  644,  Holum.  36  Wis.  516;  Irvine  v.  Muk,  10 

the  vendee  of  the   land  died   without  Helsk.  (Tenn. 1477;  jsrman  ti,  Farley,  7 

paying  tlie  purchase-money,    and  the  Lea  (Tenn.)  141;   Fonda  v.  Jones,  4a 

land  was  sold   by    his  administrator,  Miss.  793;  1  Am.  Rep.  669;  Gnash  v. 

uader  a  decrceof  court.    The.vcador  George,  58  Iowa  491;   Hunt  v.  Marsh, 

afterward  accepted  from  the  purchaser  80  Mo.  396 ;  Woodall  i'.  Kelly,  85  Ala. 

at  the  tale,  a  draft  on  a  thinj  person,  368;   7  Am.   St.   Rep.   57;   Jackson   v, 

surrendered  the  note  given  for  the  pur-  Stanley,   87   Ala.   370  ;    Slaughter   v. 

chase-money,  and  collected  a  part  of  Owens,6oTez.66S;  Farer  I'.Robinson, 

ihe  money  on  a  draft.     It  was  held  that  46  Tex.  304  ;  Manly  t.  Slason,  31    Vt. 

these  facts  proved  a  waiver.  371 ;  53  Am,  Dee.  60. 

>at«of  Bnb-TOHid**. — It  has  been  held  Sxpma    AsrMmeiit.  — The  parties, 

that  [he  substitution  of  the  note  of  the  however,  mav  agree  that  the  taking  of 

tub-vendee  of  the  land,  in  place  of  that  security  shall  not  operate  as  a  waiver, 

of  hii  vendor,    is  not  necessarily   a  Daughaday   i>.   Paine,   6  Minn.  443; 

waiver  by  novation.     Pouns  v.  Gart-  Briscoe  f.  Callahan,  77  Mo.  134^  Cresap 

mangigMisa.  133;  Cummings  v.  Moore,  v.  Manor,  63  Tex.  481;:  Fonda  r.  Jones, 

Gi  Hiss.  184;  Boyd  V.  Jackaon,  83   Ind.  43  Mi««.  793;  Sanders  v.  McAffee,  41 

515.    But  (hat   It  may  be  a  novation,  60.684;   Frail  v.  Ellis,  16  Beav.  3^0; 

■nd  so  a  waiver,  see  Wasson  f.  Davis,  Napier  v.  Jones,  47  Ala.  90;   Fish  v. 

34 Tea.  159.  Howland.  i  Paige  (N.  Y.)  30. 

1- ladapakdant  Baenrltr— 0«)>em  Mortcaca  by  VendM.— The  prevailing 

*bU. — The  general  doctrine  that   the  rule  is  that  a  mortgage  by  the  vendee, 

acceptance  of  diaCinct  and  independent  .eitheron  the  iandconveyed.oron  other 

security  is,  in  the  absence  of  an  agree-  land,  ii  a  waiver  of  the  lien.     Brown  v. 

menl  to  the  contrary,  a  waiver  of  the  Gilman,  4  Wheat.  ( U.  S.)  390:  Gavlord 

lien,  may  be  illustrated  bv  the  follow-  V.  Knapp,  13  Hun  (N.  Y.)  87;  ^ase 
179 
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when  the  vendor  accepts  the  personal  security  of  a  third  party, 
or  the  substitution  of  a  new  debt  (or  the  old,  or  distinct  and  in- 
dependent security,  he  is  presumed  no  longer  to  rely  upon  the 
security  of  his  lien,  and  hence  is  taken  to  have  waived  or  aban- 
doned it,^ 

c.  By  Laches. — The  vendor  may,  by  his  laches  or  negligence, 
or  by  his  affirmative  conduct,  be  estopped  from  claiming  the  lien, 
as  against  third  persons  who  have  acquired  their  title  from  the 
vendee.* 

d.  Receipt  or  Acknowledgment  of  Payment.  —  A  re- 
ceipt in  full  for  the  purchase  price  given  by  the  vendor,  or  an 
acknowledgment  of  payment  in  the  deed,  while  prima  facie  evi- 

V.  Kelly,  3  Oregon  417;  WelUi'.  Harter,  pledge  of  shares  of  itoclt  In  a  corpora- 

56  Cat.  341;  Little  v.  Brown,  1  Leigh  tion  ispreiumptivelj'.atthoughnot  nee- 

(Va.)  3^3;  Richards  v.  McPhenon,  74  esMrilj,  a  waiver.     Jackson  v.  Stanley, 

Ind.  15$;  Young  v.  Wood,  11   B.  Mon.  87  Ala.  370. 

(Kj.)  113;  Tiniley  v.  Tinsley,  51  Iowa  I.  See  caies  cited  in  notes,  mfira. 

14;  Chicago,  etc^   Land  Co,  v.   Peck,  a.  Thus,  where  the  vendor  induced  a 

III  111.  40S;  Walker  c  Struve,  70  Ala.  third  person  to   purchase  the  land  m 

167;  Matters  ii.TempleCon,  91  Ind.  447.  unincumbered,  by  representing  that  the 

Contra,  De  Bnihl  v.  Maas,  54  Tex.  464;  Hen  no  longer  existed,  it  was  held  that 

Wasson  v,  Davis,  34  Tex.  150;  Boos  -v.  he  wai   estopped   from   enforcing  the 

Ewing,  17  Ohio  511;  49  Am.  Dec.  478.  Hen  against  such  purchaser.     Menson 

And  taking  a  mortgage,  as  security  v.    Westcott,  8a   111,  114;  Atkinson  v. 

for  a  portion  of  the   purchase- money,  Lindsey,   39  Ind.   396;   Thompson   v. 

waives  the  lien  (or  the  remainder,  Fish  Dawson,  3  Mead  (Tenn.)  384;  Burns  f. 

V.  Howland,  i   Paige  (N.  Y.)   ao;  Or-  Taylor,  33  Ala.  ay;  Reiley  v.  Miami 

rick  V.  Durham,  79  Mo.  174;  unless  the  Exporting  Co.,  5  Ohio  333. 

presumption  of  waiver  is  overcome  by  Again,  where   the  vendor,  having  a 

an  express  statement  to  the  contrary  in  lien,  agreed  that  on  payment  of  ■  spcci- 

the  morteage  deed.    Briscoe  v.  Calla-  tied  sum  to  himself  and  of  another  sum 

ban,  77  Mo.  134.  to   the   original  purchaser,  a   sub-pur- 

If  the  mortgage  ^ven  as  security  is  chaser  might  take   and  hold  the  land 

void,  the  lien  is  not  defeated.     Kent  v.  free  from   the  lien,  and  the  money  was 

Gerhard,  13  R.  1.93;  34  Am.  Rep.6i3j  paid  and  deeds  executed  in  pursuance 

Haugh  V.  Blythe,  ao  Ind,  i^\  Martin  v.  of  tlie  agreement,  it  wai  held  that  the 

Cauble,  7]  Ind.  67;  Gilbert  v.  Bakes,  vendee  was  estopped  from  asserting  a 

106  Ind.  558;  Chapman  r, Chapman,  55  lien  for  money  due  on  (he  original  sale. 

Ark.  542.     See,   however,  Camden   r.  as  against  the  sub-purchaaer.     BurgCM 

Vail,  33  Cal.  633,  and  Jackion  v.  Stan-  v.  Greene,  64  Ala.  509, 

ley,  87  Ala.  270,  where  it  was  held  that  On    the   same   principle,   where  tlie 

the  taking  of  on  invalid  pledge  or  mort-  deed  delivered  by  the  vendors,  had  in- 

gage  was  a  waiver,  and  the  acceptance  dorsed  thereon  a  receipt  of  payment  in 

of  security,  induced  by  fraudulent  rep-  full   of   the   purchase-money,  and  the 

resentations,  is  not  a  waiver.    Hinses  v.  vendee,  by  depositing  the  (feeds  as  !*• 

Langley,  S5   Ind.  77;    Ni'sewander  v.  curIty,obtalneda  loan  fromone  having 

Lowman,  IZ4  Ind,  584;  Tobey  f.  Mc-  nonotlceof  the  lien,  the  Hen  was  post- 

Allisler,9  Wis,  461;  Thomas  r.  Bridges,  poned  to  the  equitable  mortgage  of  the 

73  Mo.  530;  Gnash  v.  George,  58  Iowa  lender.     Rice  v.  Rice,  i  Drew.  73. 

491;    Brown  v,   Byam,  65  Iowa  374.  Also,  where  the  vendor  fails  to  tnsti- 

But  the  mere  fact  that  the  mortgage  tute  proceedings   to  enforce  the  lien, 

turns  out  to  be  an  insuflicieiit  security  within  a  reasonable  time  after  his  right 

does  not  prevent  a  waiver.  Kendrick  v.  to  do  so  attaches,  he  mav  be  presumed 

Eggleston,  56  Iowa  118;  41  Am.  Rep.  to  have  waived  it.     School  Trustees  r. 

90;  Akers  v.  Luse,  56  Iowa  346;  Hunt  Wright,  1 1  111.  603 ;  Duffield  v.  Butler, 

V.  Waterman,  11  Cat.  301;  Partridge  v.  34  W.  Va.  614. 

LpOean.  3  Mo.  App.  _^09,  For   a  recent  case  in  which   il  wai 

FUdf*.— It  has  also  been  held  that  a  held  tluit  a  delay  of  thirteen  years  did 


)v  Google 


Tndo^  ImflM  Um  te       VENDOKS  LIEN.       rwduM-Xoa*;  of  Uid. 

dence  of  payment,'  will  not  operate  as  a  waiver  or  dischai^e  of 
the  lien,  if  the  purchase-money,  in  fact,  has  not  been  paid.* 

e.  Judgment  at  Law  for  Debt. — It  also  has  been  held  that 
the  recovery  of  a  judgment  for  the  purchase-money  debt,  will  not 
operate  as  a  waiver  of  the  vendor's  lien.'  But  while  the  mere 
obtaining  of  a  judgment  at  law  is  not  a  waiver,  the  selling  of  the 
land  on  execution  to  satisfy  such  judgment  is  a  waiver.*  By 
electing  to  adopt  the  legal  remedy  and  to  sell  the  land  under  ex- 
ecution, the  vendor  is  taken  to  have  waived  his  right  to  go  into 
equity  and  efTect  a  sale  under  a  decree ;  and,  therefore,  he  will  be 
estopped  from  enforcing  a  vendor's  lien  by  a  resale  of  the  land,  as 
against  a  purchaser  at  the  execution  sale.' 

9.  How  the  Lien  ii  Xnfimied — a.  Remedy  at  Law. — It  has  been 
held  that,  if  the  vendor  can  recover  the  debt  by  an  action  at  law, 
he  has  no  remedy  in  equity ;  *  but  the  prevailing  rule  is  that  he 

not,  under  the  circumslanceK,  e«top  the  vendor's  lien  thereon  for  unpaid  pur- 

utignee  of  the  debt  from  enforcinir  the  chase-money,   may  reaort  either    to  • 

lien,  see  Lucy   v.    Hopkins  (Ky.  1S90),  court  o\  equity,  and  aik  for  the  enforce- 

13  S.  W.  Rep.  jt&  ment  of  hla  Hen  by  a  laie  of  the  land 

1.  tCellj   »■   Karaner,   St    Ala.   joo;  to  pay  the  debt,  or  he  may  procure  hU 

Tobe;    i>.    McAllister,    9    Wis.    463;  judgment  at  law  for  so  much  of  th« 

Pique  V.  Arendale,  71  Ala.  91.  purchaM- money    a»    remains    unpaid, 

I.  Ogden  v.  Thornton.  30  N.   I.  Eq.  and   subject   the  land  to   sale  by  exe- 

569;   Simpson  v.    McAllister,   56  Ala.  cution.     A  sale  of  the  land  Is  the  result, 

»8i  Holman  I'.  Patterson, 39  Ark. 357;  whether    one   or   the   other  of   these 

Walton  V,  Harerovcs,  41  Miss.  iS;  97  remedies  is  adopted;  and  If  the  vendor 

Am.  Dec.  429;  Thompson  v.  Corrle,  57  elects  to  adopt  the  latter  remedy,  and 

Md.    197;     Hill   f.    McLean,   10   Lea  the  land  is  sold,  he  must  stand  by  hia 

(TenD.)  107.  election;   for   it   necesiarilv  Implies  a 

lo  Cuner  v.  Bell,  34  Tea.  177,  it  was  waiver  of  his  right  to  effect  a  sale  by 

held  that  the  burden  was  on  the  vendor  means  of  the  other  remedy." 

of  rebutting  the  recital  in  the  deed  ac-  •.  Roper   t'.   McCook,   7   Ala.    31S; 

knoifledging  the  payment  of  the  pur-  Ford  v.  Smith,    1    McArthur   (D.   C.) 

cbue-monejr,  but  that  very  slight  evi-  591 ;  Pratt  v.  Van  Wyck,  6   Gill   &   j. 

dence  to  that  effect   was  suHiclent  to  (Md.)  495 ;  Rldgeway  v.  Toram,  1  Md. 

justifra  verdict.  Ch,  303;  Eyler  11.  Crabbs,  3  Md.    137; 

I.  Grave*  i>.  Coutant,  31   N.  J.  Eq.  c6  Am,  Dec.  711 ;  Bottorf  !>.  Conner,  i 

J63;  Ball!'.  Hill,  4STei.634;  Waldrom  Blackf.    (Ind.)    J87.     But.    under    the 

■3.  Zacharie,  54  Tex.  503.     The  con-  modern  procedure  in /nifiitiin,  the  vend- 

trarj  rule  has,  however,   been  adopted  or  may  sue  for  his  debt,  and    enforce 

in    California,     Fitiell   v.   Leaky,  71  hU  lien  in  one  action.  Nutter  v.  Poucb, 

Cal.  477;  and  apparently  In   Indiana,  86  Ind,  451. 

Crane   v.    Hamilton    County,  87    Ind.  The  lien  is  not  an  original   and   ab- 

161.     The   obtaining  of  a  judgment,  solute  charge  on  tbe  latKl,  but  only  an 

however,  may  be  considered  always  as  equitable  right  to  resort  to  it,   if   there 

a  drcuToslance  bearing  on  the  question  are  not  sufficient  personal  assets.     Mar- 

vhetber  there   was   an  Intention   to  tin   v.   Cauble,   71    Ind.   75   and  cBset 

waive.     Dubois  v.  Hull,  43  Barb.   (N.  cited.     It  is  not.  however,  necessary  to 

Y.1J6.  allege    in    the    bill    a    wan  1  of   other 

\.  Natter  v.  Fooch.  S6  Ind.  451;  Mc-  property.    Evans  v.  Feeny,8i  Ind.  m; 

Arthur  V.  Porter,  i  Ohio  99;  Outton  v.  Citizens'  Bank  v.  Adams,  91,  Ind,  180, 

Mitchell,  4   Bibb  (Ky.)  339;  Grubb  v.  The  land  is  not  ordered  to  be  sold  in 

Crane,  5  111,  153.  the  first  instance;  the  judgment  directs 

>.  In  DJckason  v.  Eby,  73  Mo-   133,  the  sale  of  the  land,  after   exhausting 
the  court,  bj    Norton,    ],,   said  :  "  A  the  other  property  of  the  vendee   sub- 
vendor  who  has  conveyed  an  abAolnte  ject  toexecution.     Scott  v.   Crawford, 
estate  in  land  to  hfs  vendee,  and  baa  a  11  Ind. 410;  Evans  f.Feeny,  81  Ind.  533. 
161 
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may  enforce  his  lien  in  equity,  whether  or  not  he  has  exhausted 
his  remedy  at  law.*  Under  the  code  system  of  procedure,  the 
vendor  is  allowed  to  seek  his  legal  remedy  on  his  debt,  together 
with  the  enforcement  of  his  lien,  in  one  action  ;*and  it  is  the  gen- 
eral rule  that  if  he  prefers,  he  may  first  pursue  his  remedy  upon 
his  legal  claim  alone,  without  thereby  waiving  his  right  afterward 
to  resort,  if  necessary,  to  the  equitable  enforcement  of  the  lien.* 

b.  Bill  in  EQUiTY.^ThebiJl  may,  as  shown  above,  be  brought 
by  the  vendor,  and  upon  his  decease,  by  his  personal  representa- 
tives, or  even  by  a  devisee  of  the  debt  secured  by  the  lien  *  It 
has  also  been  held  that  where  a  sate  is  made  by  an  administrator 
under  an  order  of  court,  and  for  the  purpose  of  division  among 
the  heirs,  the  latter  may  maintain  a  bill  to  enforce  the  Uen  in  their 
own  names.' 

Theadministrators,  heirs,  or  devisees  of  thevendee; 'his  widow, 
if  she  has  a  contingent  interest  in  the  surplus  for  her  dower ; ' 
subsequent  purchasers,  or  incumbrancers;'  and  in  jurisdictions 

In  Maryland,  tbe  rule  has  been         Where  the  right  to  enforce   the  lien 

changed  also,  a  statute  providing  that  Tcatg-jointlj  In  two  legateesof  the  vend- 

the  lien  maj  be  enforced  in  equity,  si-  or,  both  »--    "' '--■--•« 

though  the   complainant   mav  have  a  to  a  suit 

perfect  remedy   at   law   on   'the   debt.  i>.  Summerhill  (Tex.  C  It.  App.   1S94), 

Maryland  Rev.  Code  1878,  art,  66,  4  5,  16  S.  W.  Rep.  906. 

p.  654.  B.  Knight  V.  Btanton,  ji  Ala.  333. 

The  objection  that  the  vendor  hat  an  a.  Owen  i'.  Bankhead,  76  AU.  143; 
adequate  legal  remedy  cannot  be  taken,  Moore  v.  Alexander,  81  Ala.  ;09;  Jack- 
when  the  vendee  Is  insolvent.  Bate*  v.  tan  v.  Hill,  39  Tei.  493 ;  Crane  i.War- 
Childers,  4N.  Mex.  347.  field  (Ark.  1891),  is  a.  W.  Rep.  609. 

1.  Pratt    V.   Clark,   57    Mo.   189;         T.  Edwards   i'.    fedwardi,    5    Heisk. 

Clark  V.  Hunt,  3  J.  ].  Marsh.  (Ky.)j53;  (Tenn.)  133;  McKay  v.  Green,  3  John*. 

Bradley  v.  Boslev,  i  Barb.  Ch.  (N.  Y.)  Ch.  (N.  Y.)   ^6.     In  Sims  v.  National 

llj ;  Dubois  V.  Hull,  43  Barb.   (N.  Y.]  Commercial   Bank,  73  Ala.  14S,  where 

16;   Mayes  v.   Hendry,  33   Ark.   340;  the  bill  was  filed  by  an  assignee  of  the 

Vail  r.  Drexel,  9  III.  App.  439;   High  lien,   the  wife  of  (he  original  vendor, 

V.  Battc,  10  Yerg.  (Tenn.)  iS^;  Camp-  who  did  not  sign  the  deed,  whose  right 

bell  f.  Roach,  45   Ala.  667;  Burgess  v.  ai  dower  was   recognized   by  the  l^ll 

Fairbanks,  S3  Cal.  115.     And  the  rule  and  against  whom  no  reliel  was  sought, 

b  the  same  by  statute  in   Maryland,  was  held  not  to  be  a  proper  party. 

S.  In /«^i'a>Taandi1/iiii>iN<i,the  vend-        S.  Bogan   v.   Hamilton,  90  Ala.  454; 

or  \a  allowed  to  wek  both  remedies  in  Kirk  v.  Sheets,  90  Ala.  ^04;   Robinson 

one  proceeding.     Nutter  v.  Fouch.  86  v.  Black,  56  Tei.  Jij;  tasttr  v.  Pow- 

Ind.  451;  Chapman  v.  Lee,  64  Ala.  483.  ers,  64  Tex.   147;  Looney  v.  Simpson 

S.  Id  the  following  cases  it  was  held  (Tex.  Civ.  App.  1894),  3$  S.  W.  Rep. 
that  pnrMiing  the  legal  remedv  first  476.  In  Bogan  u.  Hamilton,  90  Ala. 
was  not  a  waiver  of  the  equitable  lien.  454,  It  was  held  that  a  sub-purchaier  of 
Nutter  V,  Fouch,  86  Ind.  451 ;  Dowdy  a  part  of  the  lands  was  a  necessary 
V.  Blake,  50  Ark.  205 ;  7  Am.  St.  Rep.  party  to  a  bill  to  enforce  the  lien  in 
86 ;  Waldrom  v.  Zacharic,  54  Tei.  503;  favor  of  the  original  vendor. 
Graves  v.  Coutant,  31  N.  J.  Eq.  763  ;  In  Moretand  u.  Metz,  34  W.  Va.  119; 
Clark  r.  Hunt,  3  J.  J.  Marsh.  (Ky.)553.  49  Am.  Rep.  J46,  on  the  other  hand. 
It  is  otherwise,  however,  when  the  it  was  held  that  in  a  suit  by  the  vendor 
land  is  sold  on  execution  under  a  judg-  to  enforce  his  Hen,  persons  having  judg- 
ment. Nutter  V.  Pouch,  86  Ind.  451;  ment  liens  on  the  vendee's  lands  should 
Dickason  v.  Eby,  73  Mo.  133;  Mc Arthur  not  be  made  parties. 
V.  Porter,  1  Oh'io  99.  In    Robinson   t'.    Kampmnnn  (Tei. 

4.-See  infra,   this   title,   /n    Wkot*  Civ.  App.  1894),   34  S.  W.  Rep.  319,  ■' 

Favor  /kt  Litn  BxiH*.  wa«  held  that,  though  a  sub-vendee,  hi« 
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where  the  lien  is  assignable,  persons  to  whom  the  vendor  has 
transferred  notes  for  a  part  of  the  purchase-money,*  are  all  neces- 
sary or  proper  parties  to  the  bill. 

But  persons  having  no  present  interest  in  the  land,  whether  the 
original  vendees,  or  mere  tenants  in  possession,  are  not  proper 
parties.* 

The  bill  should  contain  a  definite  description  of  the  subject- 
matter  of  the  lien,'  and  should  allege  a  debt  due  and  unpaid  for 
the  purchase  price,*  the  ternu  of  the  contract  of  sale,*  and  the 
conveyance  of  the  land.*  A  bill  brought  by  an  assignee  of  the 
purchase-money  debt,  need  not  state  when  the  assignment  was 

hein  and  represenlatiTes  nerd  not  be  has  been  held   at«o  that  periont   who 

made   parties  to  •  suit   to  foreclose   a  owned  an  interest  In  the  land,  but  did 

vendor'!  lien.  Hii  heirs  maj  recover  the  not  join  In  the  deed,  and  were  not  named 

land  from  a  purchaser  at  the  foreclo-  in  Che  purchase- money  note,  were  not 

sure  sale,  who  has  notice  of  their  rights,  necessary  parties  to  a  bill  to  foreclose 

on  refunding  the  price  paid  by  the  Mid  the  lien.     Earle  v.  Hani,  80  Hx.  39. 

purchaser,  with  intered.  The  general  rule   is,   that  the   only 

If  there  is  any  question  whether  the  necessary   or  proper    parties    are  the 

bolder  of  a  vendor's  lien  has,  by  his  parties   to  the   original   contract,   and 

act,   waived   his  lien  as  to  a  debt  se-  those   who  have   acquired  an  interest 

cured   by  a  deed  of  trust  made   subse-  under   them.     Faublon   v,   Rogers,  66 

quent  to  the  conveyance,  reserving  the  Tex.  473. 

lien,  the  beneficiary  in  the  deed  ot  No  adverse  Utie  can  be  tried  in  the 
trust  Is  a  necessary  party  to  ■  suit  to  suit  to  enforce  the  Hen,  and  the  hold- 
enforce  the  Iten.  The  trustee  In  such  er  of  such  a.  title  is  an  unnecessary 
deed  U  a  necessary  party,  since  he  and  improper  part v,  Faubion  v.  Rog- 
faolds  the  legal  title.  Turk  v.  Skiles  ers,  66  Tex.  471 ;  'Wells  v.  Francis,  7 
(W.  Va.  1894),  18  S.  E.  Rep.  561.  Colo.  396. 

L  Young  V.  Hawkins,  74  Ala.  370;  1.  Alford   v.  Wilson,   62   Tex.   484; 

Glaze  V.  Watson,  51;  Tex.  563;  Looney  Williams  v.  Roe,  59  Ala.  619;  Stevens 

V.  Simpson  (Te«,  Civ.  App.  1894),  25  u.  FUnoagan,  131  Jnd.  IM. 

S.  W.  Rep.  476.  A  bill  which  describes  the  land,  and 

In  a  suit  to  enforce  the  lien,  brought  adds,  "  known  as  all  that  part  of  the 

by  ID  assignee  of  notes  given  for  the  Jack  Smith  land  lying  north  of  High 

purchase- money,  it  has  been  held  that  Pine  Creek,"  is  a  sufficient  description, 

the  audgDor  is  not  a  necessary  party,  though  It  would   hare   been  defective 

when  it  appears  that  he  has  no  interest  without  such  a  clause.     Liles  v.  Ratch- 

in  the  suit.     Kirk  v.  Sheets,  90  Ala.  ford,  88  Ala.  397. 

5114.    But   see   Hunt   v.   Selleck   (Mo.  Where  the  bill  described  the  land  In- 

1S94 ),  14  S.  W.  Rep.  313.     Where  an  correctly,  but  no  objection  was  taken 

•irignee  of  the  notes  seeks  to  enforce  the  in  the  pleadings,  or  at  the  trial,  and  the 

lien,  afler  the  death  of  the  vendor  who  error  was  corrected  in  the  judgment,  it 

retained  the  title  of  the  landi,  the  heirs  was  held  that  there  was  no  ground  for 

or  devisees  of  the  vendor  are  necessary  reversal  of  judgmenL     Brown  v.   Mc- 

parties.  Llles  ii-Ra  tchford,S8  Ala.  Kee,  So  Tex.  594. 

397.  A  decree  to  sell  land  to  satisfy  pur- 

Clalaunt  An  tha  Lajid. — In  an  action  chase-money  notes,  which  merely  de- 
la  foreclose  a  vendor's  lien,  one  who  scribes  the  land  as  that  "  set  out  and 
dainis  a  right  in  the  land,  by  reason  of  described  in  the  petition  does  not  sufG- 
■  judgment  against  the  vendor,  cancel-  iently  describe  the  lard,"  Hillard  v. 
i^the  patent  under  which  the  latter  Rountree  (Ky.  1894^,24  S.  W.  Rep.  607. 
claimed,  is  a  proper  and  necessary  t.  Lord  r.  Wilcox,  99  Ind.  491, 
psrty.  Looiiej  v.  Simpson  {Tex.  1894),  E.  Dunton  77.  Outhouse.  64  Mich.  419. 
»6  S.  W.  Rep.  1065.  •.  Welch    v.    Hicki.   37    Ark.   291 ; 

1  Milner  v.   Ramsey.  48  Ala.  287;  Linberg    v.    Finks    (Tex.   Civ.    App. 

Wilkinson  v.  May,  69  Ala.  33.     And  it  1894),  35  S.  W.  Rep.  789. 
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made  ; '  nor  is  it  necessary  to  allege  that  the  vendee  is  insolvent.* 
The  burden  of  proof  is  on  the  plaintiff.* 

c.  Statute  of  Limitations. — The  prevailing  doctrine  is  that, 
as  the  vendor's  lien  is  merely  a  security  for  the  purchase-mWy 
debt,  it  cannot  be  enforced  after  the  debt  has  become  barred  by 
the  Statute  of  Limitations*  It  is  held  that  the  principal  and  the 
incident  necessarily  fall  together.'  But  in  several  jurisdictions  it 
has  been  held  that  the  lien,  being  in  the  nature  of  a  trust,  con- 
tinues and  may  be  enforced  after  the  action  on  the  debt  is  barred 
by  limitation,  and  that  the  lapse  of  twenty  years  is  necessary  to 
raise  the  presumption  that  the  lien  has  been  satisfied.* 

n.  TEinMB'B  Luk  bt  t^trm*  RxiEEvAnoir~l.  Definition.— 
The  vendor's  lien,  by  express  reservation,  exists  where  there  isan 
express  stipulation  tn  the  deed  of  conveyance  of  land,  or  even  in 
other  writings,  reserving  to  the  grantor  a  lien  on  the  land  conveyed, 
as  security  for  the  unpaid  purchase-money.  A  lien  arising  in  this 
manner  becomes  a  specific  lien,  and  constitutes  an  original  sub- 
stantive chaige  upon  the  land.' 

1.  Kirk  V.  Sheet!,  90  Ala.  504.  5.  Steveni  v.  Shannon,  43  Ark.  467; 

3.  Stevens   v.   Flantiagan,    131    Ind.  Waddell  c>,  Carlack,  41  Ark.  ^13. 
113;  Martin    v.   Cauble,   73   Ind.  67  j  *.  Such  li  the  mle  in  Alabama  aM 
Cllizen'i  Bank   v.  Adams,  91  Ind.  a8o.  Maryland.     Baltimore,  etc.,  R.  Co.  v. 

>.  In  an  action  to  foreclose  a  vendor's  Trimble,  ci  Md.  99;  Magrudcr  v.  Peter, 

lien,  the  burden  or  showing  title  and  11  Gill  &  J.  (Md.j  117;  Llngan  v.  Hen- 

'  ;ht  to  poBsesBlon,  Is  on  the  plamtifT.  derson,  i  Bland  [Md.)  136.  381 ;  Morc- 

illls    V-   Lockett     (Tes.    Civ.   App.  ton   v.  Harrison,  i   Bland   (Md.)   491; 

1S94),  36  S.  W.  Rep.  419.  Driver  v.  Hudspeth,  16  Ala.  348:  Bii- 

4.  Stevens  v.  Shannon,  43  Ark.  464;  zetl  v.  Nii,  60  Ala.  3S1 ;  31  Am.  Rep. 
Ilett  U.Collins,  103  III.  74;  White  v.  38;  Ware  f .  Currj-,  67  Ala,  374;  Chap- 
Blakemore,  8  Irf:a  (Tenn.)  49;  Trotter  man  v.  Lee,  64  Ala.  483. 

V.  Erwin,  37  Miss.  773;   Botst  w.  Co-         The  same  rule  has  been  laid  down  also 

rey,  15  N,  Y.  505;    Pitschki  v.  Ander-  In  KiV^i»)'«,  la  a  case  where  the  vendor 

son,  49  Tei.  I  •   Rindge  v.  Oliphlnl,  63  retained  a  title  as  security  for  the  pur- 

Tex.  68».  chase -money.     Haana  v.  Wilson,  3 

In   Borst  v   " -.  .r    „    ___   .l_  ^__..     ,,r_  ,    <     .„     r,_-     ... 

court,  by  Boi 

an  anomaly.  If  the  plaintiS   could  re-  (Va.)  196. 
cover  his  debt  by  an  action  to  enforce         In    Relfe  v.  Relfe,  34  Ala.  50a;  73 

the  lien  given  to  secure  the  debt,  when  Am.  Dec.  467,  the  reason  for  the  rule 

no  action  could  be  auatained  to  recover  is  stated  as  follows:  *'  The  principle  ia, 

the  debt  directly  without-  reference  to  that  the   Statute   of   Limitations  doe* 

the  lien.     There  Is  no  reason  why  the  not  extinguish   the    debt,   but   merely 

limitation  should  be  applicable  in  the  bars  the  remedy  by  action  at  law;  and 

one  case  and  not  in  the  other.     .     .     .  there  is  no  incoDGistency  in  the  prose- 

The  equitable  Hen  is  neither  created  nor  cution   of   another  remedy,   after  Ibe 

evidenced  by  deed,  but  arises  bv  oper-  action  at  taw  Is  barred." 
etion  of  law,  and   is  of  no  higher  na-         T.  Where  the  vendor  retains  the  legal 

lure   than   the  debt  which   It   secure*,  title  as  security  for  the  unpaid  purchase 

It  must  co-exist  with  the  debt  and  can-  price,  he  holds  a  lien  by  virtue  o(  the 

not  survive  it.     It  is  true  that  the  Stat-  contract,  and  not  simply  the  vendor's 

ute  of  Limitations  does  not  extinguish  Hen   that  exists   tn   equity,  where  the 

the  debt;  itonly  bars  the  remedy.     But  vendor  has  parted  with  the   legal  tille 

the  remedv  by  action  at  law  is  no  less  without  payment.     Roby  f.   Dlsirsrck 

..  _.   ,      .   ,. ..     -J  Nat.  Bank  <N.  Dak.  1894),  59  N.  W. 

Rep.  719. 
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%.  Httnn  and  Bfltet  nf  Xxpnu  Lien. — This  lien  differs  widely 
from  the  implied  lien  raised  by  equity  in  favor  of  the  vendor,  in 
that  it  arises  out  of,  and  is  created  by,  an  express  agreement  of 

This  lien  should  be  carerullj  dUtlii'  other  security.     Warren  v.  Branch,  15 

guished  from  the  implied  lien  treated  W.  Va.  11. 

»ufra,aaA  from  the  right  tecurcd  bj  BaMrTfttlMil)r>«puM«Ii>atTiiHant. — 

retaining  the  legal  title  under  ■  contract  It  alio  haa  been  held  that  a  lien  may  be 

to  tell,  or  a  title  bond,  treated  infra.  rc6Cr*ed   b;    other  writinei  than    th« 

Such  a  lien  hai  been  upheld  by  the  deed  of  conveyance,  ai  in  tne  purchaec 

court*,  in  jurl*dictton«  irhere  the  doc-  monej  note*,  provided  the  land  U  ac- 

trine  of  the  implied  lien  U  not  favored,  curalelj  detcribed  in  such  wrltlngi,  and 

orii  repudiated.   Greeno  v.  Barnard,  18  it  is  the  intention  of  the  parties  that  the 

Kan.  518;  Helfrich  v.  Weaver,  61  Pa.  land  ihall  be  subject  to  the  lien.     Carr 

St.  390;  Ahrend  v.  Odiomc,  itS  Maaa.  v.  Thompson,  67  Mo.  471;   Holnon  i>. 

a6i ;  19  Am.  Rep.  449.  Edwards,   57    Miss.    138;   Oaborne   v. 

In  Heist  v.   Baker,  49  Pa.  St.  9,  the  Royer,  i  Lea  (Tenn.)  317;  Eskridge  v. 


eourt,b]r  Woodward,  C.J.,  said:  "Such     McClure,  3  Verg.   (Tenn.)  84;   Helm 

Is  our  reptlgnance  to  Implied  or  con-     v.  Weaver,  69  Tex.  143. 

ttructive  Hen*,  that  we  rcfosed  to  treat        But  in  Waddell  v.  Carlock,  41   Ark. 


nel  of  the  title,  and  we  desire  to  be  un-  it  nas  "  to  be  t  lien  on  the  land  until 

derMood  as  having  refused  after  great  paid,"  it  was  held  that  no  lien  or  morl- 

consideration  of  the  subject ;  but  where  gage   was  created   thereby.     The  dis- 

it  is  expressly  charged,  the  lien  must  be  tincHon  between   this  caw  and  the 

supported.  It  Ie  the  distinction  between  others  above  cited  has  been  stated  a* 

CipreM  and  implied  liens."  follows :  "  Where  an  instrument  mere- 

In  several  states,  statutes  abolishing  Iv  states.  In  one  form  or  another,  that 

the  implied   lien  have  excepted    from  liens  would  be  or  were   retained,   but 

their  operation  this  lien  arising  out  of  without  any  expression  or  ladicHtion  of 

an  expresB  reservation.    Vermont  Rev.  Intent  to  create  or  fix  the  liens,  such 

Laws  iSSo,^  1937;  l-'ir^^isia  Code  1873,  statements  will  be  considered   as  mere 

cb,  115,4  '  i  ^"f  Virginia  Code  1870,  assertions  and  not  undertakings,  and 

ch.  75,  4   I  ;    McClain's   /owa   Annot.  the  instrument  will  be  ineffectual  as  a 

Code  i8SS,4  3111.  mortgage;   but  where  the   instrument 

In  some  states,  the  practice  of  reserv-  manifests  an  intent  tocharge,  subject,  or 

log  a  lien  in  the  deed  has  become  verj  pledge  property  as  security  for  a  debt, 

common.     A  frequent  practice  is  spe-  and  the  property  1h  fully  or  sufliclentlj 

dlically  to  describe  the  purchase-money  described,  equity  will  enforce  the  lien 

notes  in  the  deed,  and  to  state  them  to  as  an  equitable  mortgage."   2  Warvelle 

be  an  express  lien  on  the  land  for  their  on  Vendors  (ist  ed.),  p.  733,  and  note. 
amounU.     Hall  v.  Mobile,  etc..  R.  Co.,         In    Eakridge   v.    McClure,  3   Yerg. 

cS  Ala.  10,  31;    Stratton   v.  Gold,  40  (Tenn.)  84,  the  vendee  of  land  gave  his 

Miss.778;  Davis  v.  Hamilton,  i;o  Miss,  bond  for  the  purchase -money,  and  on 

J13;  Carpenter  ».  Mitchell, S4lil."6;  the  face  of  the  bond  it  was  stated  that 

Markoe  v.  Andras,  67  111-341  DIngley  the  land  should  be  liable  to  the  debt 

V,    Bank    of  Ventura,    ^7    Cal,    467;  until   the   purchase-money    was    paid. 

TaliefeTroD.Barnett.K  Ark.  511;  Kirk  It  was  held,  in  a  suit  bv  an  assignee  of 

i>.  Williams,  34  Fed.  Rep.  437.  the  bond,  that  the  lancf  vras  subject  to 

li  has  been  held  that  where  a  con-  a  Hen.     See  also  Pinch  v.  Anthony,  8 

tract  is  made  for  the  sale  of  land,  in  Allen   (Mass.)   536;   Blackburn    v. 

the  ordinary  form,  the  vendor  agreeing  Tweedie.  60  Mo.  505. 
to  make  a  deed  with  covenants  of  war-         Harrlad   Womeii.— It  Is   settled  that 

ranty,  and  nothing  being  said  about  a  the  reserved   lien  is  effective,  and  may 

reservation  of  a  lien  or  any  other  lecu-  tie  enforced  against  a  married  woman, 

rily.  the  vendor  has  a  right  to  Insert  In  Jackson  v,   Rutledge,   3   Lea   (Tenn.) 

thedeedaclause  reservlngalien.   Find-  636;  31    Am.  Rep.  6;;;    Carpenter  v. 

lev  I..  Annstrong,  J3W.  Va.  113.   It  is  Mitchell.   i;4  111.  136;   Morrison"  r. 

otherwise,  however,  where  it  Is  shown  Brown.831]].  562;  Weinberg i>. Rem pe, 

that  the  vendor  intended  to  rely  upon  15  W.  Va.  S39. 
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the  parties.*  While  its  precise  nature  and  effect  have  not  been 
accurately  determined,  it  bears  a  close  resemblance  to  a  mortgage ; 
and  it  has  generally  been  treated  as  a  mortgage  by  the  courts,  in 
cases  where  the  question  of  its  exact  nature  has  arisen.''  In  one 
respect,  the  effect   of  this   lien   is   precisely  that   of   the  ordi- 

1.  In  Markoe  v.  Andres,  67   111.  34,  Ventura,  57  Cal.  467 ;  Boieman  d.  Ivej, 

the  court,  b^  Breeze,  J.,  diEtlnguUhing  49  Ala.  75 ;  Stratton  v.  Gold,  40  MIm. 

the  exprewfrom  the  implied  lien,  said  ;  778;  Daniels  v.  Mosea,  12  5.  Car.  130; 

"  That  kind  of  lien  (the  equitable  lien)  Eichelberger   r.  Gltt,  104  Pa.  St  64; 

■riles  only  by  implication,  where  tbe  Ober  v,  Gallagher,  93  U.  S.  199. 


vendor   has    taken   n  o   mortgage   or         In  Kinv  f .  Young   Men's 
ither  lien,  and  is  not  assignable.    The     Woods   [U.   S.)   386,   Bradler, 
lien  In  question  wag  created  by  expresi     itatlng  the  law  of  Texaa,  eatd  : 


contract  of  the  parties,  of  which   the     reservation  of  the  vendor's  lien  fn  the 

assignee  can  avail  inequity.     What  la     deed  of  conveyance,  is  equal  to  a  mort- 

eofthlsllen?     Aswassaidin    gage  taken   for   the     purchas 


Carpenter  t'.  Mitchell,  54  III.  116,  it  contemporaneouslr  with  the  deed,  and 
HriseG  by  express  contract;  it  became  a  nothing  more.  The  purchaser  has  the 
matter  oi  record  on  recording  the  vend-  equity  of  redemption  precisely  aa  if  he 
or's  deed,  and  was  notice  to  all  who  had  received  a  deed  and  given  a  mort- 
might  deal  with  the  property,  and  was  gage  for  the  purchase -money."  See, 
conceded  in  the  note  given  for  the  however,  3  Pomeroy's  Eq.  Jur.  (jd  ed,), 
tialance  due.  All  persons  purchasing  f  1157,  n.  i,  for  a  criticism  of  the  above 
it  were  assured  by  its  contents  that  a  use  of  the  expression,  "equity  of  re- 
lien  was  conceded,  not  only  to  the  demption.'*  But  such  aeema  tobe  acor* 
vendor  but  to  his  assigns.  It  is,  there-  rect  description  of  the  Interest  of  the 
fore,  more  than  the  ordinary  Hen  of  the  vendee  in  Tenai,  where,  under  a  re- 
vendor.  It  Is  a  written  contract  that  served  lien,  the  vendor  is  held  to  have 
the  land  shall  be  burthened  with  the  the  legal  title.  Peters  v.  Clements,  46 
lien  until  the  note  is  paid.     If  not  a  Tex.  133. 

mortgage,    it  approximates   one   more  That  the   reserved   lien   Is   as  valid 

nearly   than   the   ordinary   lien   of  a  and  effectual  as   a  mortgage  or  trust 

vendor."     See,  further,  as  to  the  differ-  deed,  see  Armentrout  v.   Gibbons.  30 

en ce  between  the  express  and  the  im-  Grett.  (Va.)  631;  Carpenter  v.Mltchell. 

plied  liens  of  the  vendor,  3  Pomeroy's  54    111.     126;    Smith    v.    Rowland,   13 

Eq.Jur.  (2d  ed.),  41157.    See  jK^ra,  this  Kan.  145. 

title.  Vendor's  Implied  Lien  far  Pur-  It  has  been  held  also  that  the  expren 

chast-Monty  of  Land — Dtfintlion,  lien,  being  in  effect  a  mortgage,  is  fub- 

note;     Mines     v.    Perkins,    3     Heisk.  ject  to   all  the   consequences  resulting 

(Tenn.)  401.  from  the  foreclosure  and  sale  of  an  or- 

Hajr   ttaatir*  Oollatenl  AgrMmeiit.—  dinary  martgage,«.f.,redemptlonwitb' 

It  seems,  also,  that  the  express  lien,  un-  in  twelve  months.    Markoe  v.  Andnw, 

like  the  implied   lien,   may  secure  the  67  111.  34. 

performance  of  any  covenant  or  agree-  In   Kirk  c,  Williams.  24  Fed.  Rep, 

ment,  instead  of  the  payment  of  a  fixed  437,  the  court,  by  Hammond,  J.,  said: 

sum  in  money,  aa  an  agreement  to  pay  "Of  course  It   must  be  observed  that, 

in   specific   articles,  Harvey  v.   Kelly,  while   the   court   assimilates   all   these 

41  Miss.  490;  93  Am  Dec.  167;  or  an  Itens  to  that  of  a  mortgage.  It  does  not 

agreement  to  assume  an  Indebtedness  mean  the  old  common-law  mortgage,  in 

of  the  vendor.  Sidwell  p.  Wheaton,  114  its   technical    sense,    but   the   modern 

111.  167.  signification  of  that  term,  as  one  ap- 

3.  Robinson  v.  Woodson.  33  Ark. 307;  plied  toany  lien  created  by  express  con. 

Talieferro  i'.  Barnell,  37  Ark.  511 ;  Smith  tract  of  the  parties  assecurltj- for  a  debt." 

I'.  Rowland,  13  Kan,  245:  Exchange.etc.,  The  legal  title  passes  to  the  vendee. 

Bank  v.  Brndley,  IJ   Lea  (Tenn. J  179;  subject  to  the  lien,  and  the  land  is  11- 

Hines  i'.  PerkinE,2  Helsk.  (Tenn.) 395;  able  to   attachment  and   execution  as 

Adams  V.  Cowherd,  30  Mo,  458;  Peters  his  property,   just  as  an  equity  of  re- 

I.  Clements,  46  Tex.  114;   Webster  v.  dempllon.     Gordon   v.  Rixey,  76   Va. 

Mann,   52   Tex,   416;   Carpenter   v.  694;    Chitwood    v.    Trimble,   3    Bail. 

Mitchell,  54  III.  ia6;  Dlngley  v.  Bank  of  (Tenn.)  78. 
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nary  mortgage  given  back  by  the  vendee  on  the  purchase  of  land. 
Being  embodied,  in  most  cases,  in  the  deed,  it  becomes  a  matter 
of  record,  and  is  thus  entitled  to  priority  as  against  subsequent 
purchasers  and  incumbrancers  with  constructive  notice,  in  the 
same  manner  as  the  mortgage ;  and,  in  general,  the  effect  of  the 
two  securities,  with  reference  to  other  outstanding  incumbrances, 
is  the  same.* 

It  should  be  noticed,  however,  that  the  vendor,  having  a  re- 
served lien,  unlike  the  mortgagee  in  a  common-law  mortgage,  has 
only  an  equitable  interest,  the  legal  title  being  in  the  vendee,*  and 
it  has  been  questioned  sometimes  whether  the  reserved  lien  is  not 
of  a  higher  nature  than  a  mortgage,  on  the  ground  that  the  latter 
is  a  mere  incident  to  the  debt,  whereas  the  former  is  an  express 

1.  SalM««««Bt  PorcbauM.— The  ret-  havciuppoied  that  any  such  instrument 

erration  of  the  Hen  being  stated  "in  existed.      Cerialnl/  it  cannot  be   said 

the  vtry  first  link  of  the  vendee's  chain  that  perBona  were  bound  at  their  peril 

of  title,  it  affords   the  same  notice  to  to  suspect  or  presume  it.    Indeed,  a  ne- 

purchascrs  from  him  a*  thej  would  re-  sociable  note,  pa/able  iivc  years  after 

ceive  from  a  duly  executed  mortgage  or  date,  ii  altogether  so  unusual  that  no 

trust  deed,  and  all  persons  so  purchas-  one,  even   the  most  diligent,  would 

ing  are  thereby  notified  that  a  lien  has  have  ever  Imagined  that  such   a  se- 

been  concedeci.  not  only  to  the  vendor,  curltv  formed  a  part  of  this   transac- 

but  to   his  a««igns."     Stratton  v.  Gold,  tion.'' 

SMiss.  77S;  Hall  V.  Mobile,  etc.,  R.  BubMqnent  Ilortcac*. — The  reserved 

1.,  58  Ala.  10;  Carpenter  v.  HitchcU,  lien  is  superior  to  a  subsequent  mort- 

54  III.  ia6;  Sidwell  f.  Wheaton,  [i^Ili.  gage   made   by  the   vendee,  Louisville 

267;  Dingley  v.  Bank  of  Ventura,  57  Bldg.  Assoc,  f.  Korb,  79  Ky.  190;  and 

Cat.   467;  Patton   v.  Hoge,   J3  Gratt.  to  a  subsequent  mortgage  made  to  the 

(Vs.)  443;  Moore  v.  Lackey,  53  Mias.  vendee.    Strauss'     Appeal,  49  Pa.  St. 

85;  Peters  v.  Clements,  46  Tex.   114;  353. 

Webster  u.  Mann,  51  Tex.  416;  Talle-  Prior  Jndcmant.— It  also  has  prece- 

ferro  v.  Bamett,  37  Ark.  jii ;  Eichel-  denceoveraprior  judgmentagainst  the 

berwrv.  Gill,  104  Pa.  St.  64;  3  Pome-  vendee.    Parsons  v.  HoyC,  14  Iowa  154. 

ray's  £q.  Jur.  (3d  ed.),  4§  1157,  1358,  and  Bxeontton  Sala.— It  is  held  Chat  where 

notea;  1  Warvelle  on  Vendors,  pp.  718,  a  lien  is  reserved  in  the  deed,  and  the 

719.  property  is  sold  at  execution  sale,  the 

In  National  Valley  Bank  v.  Harman,  sale  should  be  made  as  of  incumbered 

75  Va.  604,  the  vendor  reserved  a  lien  properCy.    Thompson    v.    Heffner,    11 

in  the  deed  for  the  purchase -money,  to  Bush  ( Ky.)  353. 

be  paid  in  five  yean,  and  a  note  was  In  Pennsylvania,  however,  it  has 
made  by  the  vendee,  also  payable  in  five  been  held  that  a  reserved  lien  is  divest- 
jrears  ;  but  the  note  was  not  referred  to  ed  by  a  subsequent  sheriff 's  sale,  unless 
in  the  deed.  The  vendor  afterward  in-  it  is  in  the  nature  of  a  tesCamenlarjr 
dorsed  and  transferred  the  note  to  a  proviiion  for  wife,  or  children,  or  is  in- 
tunk, Id  dischargeofan  antecedent  debt,  capable  of  valuation,  or  is  expressly 
and  then  contracted  to  sell  the  property  created  to  run  with  the  land,  btrauss' 
to  a  third  person,  who  paid  the  pur-  Appeal,  49  Pa.  St.  3_;3. 
chase-money  and  took  a  conveyance  S.  Gordon  v.  Riiey,  76  Va.  694; 
from  the  first  vendee.  The  second  Chitwood  u.  Trimble,  2  Baxt  (Tenn.) 
vendee  was  ignorant  of  the  existence  of  78;  Moore  i>.  Lackej,  53  Miss.  gi.  In 
the  outstandinK  note,  and  of  any  claim  many  of  the  states,  at  the  present  time, 
art  the  part  of  ttie  bank  to  the  purchase-  however,  the  mortgagee  has  merely  on 
money.  It  was  held  that  the  second  equitable  lien.  See  Mortgages,  vol. 
vendee  took  the  property  unaffected  by  15,  p.  735.  In  such  stales  the  interest 
any  lien  in  favor  of  the  holder  of  the  of  the  mortgagee  seems  to  be  precisely 
note.  The  court  said  :  "  The  most  pru-  like  that  of  a.  vendor  who  has  a  re- 
dent  and  cautious  inquirer  would  not  served  lien. 
187 


)v  Google 


v«>d(pr'i  Um  by  VENDOR'S  LIEN.  Xq 

chaise  upon  the  land,  which  is  the  natural,  primary  fund  for  its 
payment.' 

3.  Hot  Exprea  Iden  It  Created. — As  a  general  rule,  it  may  be 
stated  that  no  particular  language  is  necessary  to  create  the  re- 
served lien,  provided  the  intention  so  to  do  is  clearly  and  unequiv- 
ocally expressed,  and  the  amount  of  the  purchase-money  to  be 
secured  by,  and  charged  upon,  the  land,  is  shown.* 

The  prevailing  doctrine  is,  that  there  must  be  something  more 
than  a  mere  recital  that  a  certain  amount  of  the  purchase-money 
remains  unpaid,  or  is  to  be  paid  at  some  future  time,  or  in  some  par- 
ticular manner.  In  order  to  create  a  lien,  there  must  be  express 
words  showing  an  intention  to  charge  the  land  with  the  debt ;  and 
a  recital  of  unpaid  purchase-money  is  not  sufficient  evidence  of 
such  intention,  and,  therefore,  will  not  affect  third  persons  with 
notice  of  a  lien.* 

1.  Coles  f.  Withers,  33  GraU.  (Vs.)  «ecuritj.     ...    A   court   of    equitr, 

1^5-      See,   however,   tonlra    King   v.  which   looks  through  the  form   to  tfie 

Young  Men's  Assoc.,  i  Woods  (U.  S.)  BubEtsnce,  does  not  exact  xi\y  peculfar 

389.  formuU  to  create  a  security  on   landi. 

3.  What  Vorda  Will  OremM  tit  Bxpreu  If  the  vendee  accepts  a  deed,   with   a 

Ll«n. — The  words,  "  to  have  and  to  hold  stipulation  that  the  '  land  shall  be  bound 

the  same  under  and  subject,  neverthe-  for  the  notes '   or   '  be   a   security  for 

less,  to  the  payment"  of  a  certain  sum,  them.'  or  any  other  words  expressing 

at  the  death  of  the  grantee,  are  sufficient  the  intention  that  the  land  is  pledged  as 

to  create  the  lien.     Heist  I^  Baker,  49  security,  they  would  be  quite  as  elTecl- 

Pa.  St.  9.    Also  the  words  "subject  to  uai  asthe  usual  form,  'reserving  a  lien, 

the    payment   ol    five    thousand,  nine  as  security  for  the  notes.'  " 
hundred  and  fifteen  dollars,  the  pur-        AsnimliiK  IneumliTaiica  ai  Pnroluw*- 

cbase- money,"   are  apt  words  for  im-  Honey. — It  has  been  held  also  that,  if 

posing   a   lien,    Eichelberger   v.  Gitt,  the  vendor  states  in   his  deed  that  the 

■04  Pa.  St  64.  land  is  subject  to  an  indebtedness  of 

So.ii  the  land  is  conveyed  "  charged  his,  naming  the  amount  and  the  crcd- 
with  the  payment"  of  certain  specined  itor,  and  that  the  vendee,  as  a  part  of 
sums,  a  lien  is  created.  Stanhope  v.  the  consideration,  assumes  the  pay- 
Dodge,  53  Md.  483.  It  was,  however,  ment  thereof,  such  deed  will  create  an 
held  in  this  case  that  the  lien  was,  in  express  lien  on  the  land,  in  favor  of  the 
Its  nature,  rather  a  mortgage  than  a  vendor's  creditor.  Sidwelt  i*.  Wheaton, 
vendor's  lien.  114  III.  167, 

A  deed  containing  a  description  of  In  Favor  of  TUrd  Party. — On  the 
(lie  purchase-money  notes  and  a  recital  same  principle,  where,  by  arrangement 
"to  have  and  to  hold  on  payment  of  between  the  vendor  and  vendee,  the  lat- 
the  notes  herein  above  stated,"  was  ler  eiecutes  his  note  for  the  purchase- 
also  held  to  reserve  a  Hen,  Blaisdell  money  to  a  third  person,  a  lien  may  b« 
V.  Smith,  3  lit.  App.  150.  retained  in  the  deed   In   favor  of  sucli 

Also,  a  stipulation  that  the  "land  person.  Mize  ir.  Barnes,  78  Ky.  506. 
shall  be  bound  for  the  notes,"  creates  a  ).  In  Hlester  i'.  Green,  4S  Pa.  St.  96; 
lien.  Moore  v.  Lackey,  S3  Miss.  85.  86  Am.  Dec.  569,  the  court,  by  Wood- 
So,  a  recital  that  the  "  said  land  and  ward,  C.  J.,  said  :  "The  sum  of  the  au- 
improvements  are  held  bound  for  the  thorlties  i«  that,  though  equitable  Hem 
payment  of  said  two  notes,"  creates  a  are  not  favored  by  our  law,  yet  parties 
valid  lien,  Talieferro  v.  Barnett  37  may,  by  clear  and  express  words  in 
Ark.  511,  deeds  of  conveyance,  create  Hens  upon 

In  Moore  ti.  Lackey,  S3  Misa.8(,  the  land,  either  for  purchase-money  or  for 

court,  by  SimriM,  C,  J.,  said:  "What-  performance   of  collateral    conditions, 

ever  words  distinctly  convey  the   idea  which  will   be  binding  between  them- 

that    the     vendor    retains  or  reserves  selves  and  their  privies.     .     .     .     Now, 

a  lien  on  the  land,  creates  an  eiprcsi  In  view  of  this  state  of  the  law,  our 


)vGoo'^lc 


TaWi  U«  Dt      '  VENDOR'S  LIEN. 

It  is  of  no  importance  in  what  part  of  the  deed  the  reservation 

o/a  lien  is  made.     It  is  effective  to  chaise  purchasers  with  notice, 

even  if  appearing  only  in  the  habendum.^    It  is  also  immaterial 

wAether  it  is  contained  in  the  deed  of  conveyance,  or  in  other 

writings* 

4.  "Wuver. — The  express  lien  may  be  waived,  if  such  is  the  in- 
tention of  the  vendor,  either  by  express  words,  or  by  acts  clearly 
showing  such  intent.'  But  many  acts,  which  would  operate  as  a 
n^aiver  of  the  implied  equitable  lien,  are  not  a  waiver  of  the  re- 
served lien.  The  latter,' arising,  as  it  does,  out  of  an  express  con- 
tract, is  not  affected  by  the  acceptance,  on  the  part  of  the  vendor, 
of  independent  security  for  the  purchase-money  debt.*  The  rea- 
sons   why  the  implied  lien  is  waived  by  such  acceptance  have 

Immediate  question  !«,  whether  reciting  Where  one  note  is  taken  in  pnyment 

*>^^   tKe    face  of  the  title  that  the  pur-  for  several  parcels  sold  separatelv,  In 

^^Aac-money  remftins  unpaid,  and  is  to  which  it  Is  recited  that  the  note  'is  a 

^^   I»a,Id  annually,  creates  soch   a   lien.  "Hen   and  mortgage"  on   the  lands, 

In   ^fess'  Appeal,  31  Pa.  St.  293,  an  in-  there  is  merely  a  Hen  on  each  tract  for 

ttncion   to  create  a   lien   wag  inferred  Ihe  purchase  price  of  such   tract,  and 

■lOKn   the  fact  that  the  purchase-moner  not  for  the  amount  of  the  note.     Cun- 

>tcM3d   in  the  title.     But  according  to  M  diff  v.  Corley  (Tex.  Civ.  App.  1894),  97 

tW     nntecedent   cases,    express   words  S.  W.  Rep.  167. 

*=rc    sKcessarj  to  eslabliah  the  lien.  It  S.  Coles  v.  Withers,  33  Gratt.  (Va.) 

"6Vd-  before  was   treated  as  a  subject  166;  Frazier  v.  Hendren,  80  Va.  aGe; 

ior     legal  implication,  and  It  is  mani-  Warren    v.   Branch,   ii;   W.   V  a.   ti  \ 

J   **y    a  hazardous  inference  to  make;  French  v.  Dickey,  3  Tenn.  Ch.  303; 

'^  *he  pecuniarr  con  side  ratioo,  esscn-  Byrns   v.   Woodward,  lo  Lea  (Tenn.) 

"^Lto  all  bargalnsand  sale«, Is  generally  444. 

««:iiUoned  on  the  face  of  the  deed,  and  In   Butler   v.   Williams,   j    Helsk. 

*  it  Ije  Kjd  to  be  unpaid,  it  U  notice  of  (Tenn.)  141,  where  the  vendor  allowed 

Mist  fact  to  a  subsequent  purchaser,  but  his  vendee's  administrator  to  suggest 

"ifno  notice  to  him  of  a  lien.  He  may  the  insolvencv  of  the  vendee's  estate, 

^*«>nably  infer  that  the  vendor  trusted  and  was  a  witness  to  show  the  title  of 

'oe  personal  credit  of  his   vendee  for  his  vendee.  In  the  Insolvency  proceed- 

''^  purchase- money,  or  took  bonds  and  ings,  and  was  a  bidder  at  the  Kale  of 

™r^age(  or  other  aecurity,  or,  at  the  the  lot  under  a  decree,  he  was  held  to 

"Mt,  that   qo  lien  was  intended  to  be  have  waived  hU  reserved  Hen. 

^ej(cd   fey  ,he  deed  because  none  was  In  Coles  v.  Withers,  33  Gratt,  (Va.) 

"P*Med.  These  Inferences  would  seem  186,  the  court,  bv  Staples,  I.,  referring 

^^^*    reasonable  as  that  the  parties  to  the  reserved  lien,  said  :      So  long  as 

li^i     ^rhat    they   did  not  express — a  the  debt  exists,  the  courts  will   never 

Pj    ***■"      tlie   unpaid    money."     Sec   3  presume  the  chief  security  taken  for  its 

(jj^'^y's  Eq.  Jur.  (3d  ed.},f  1356,  and  payment  has  been  surrendered,  without 

3^^  *^*'«d  ;  also  opinion  of  Gould,  J.,  In  satisfaction,  unlets  upon    the   clearest 

1  j«i?'-  Compton,  5a  T«.  35a.  and  most  convincing  tcstimonv." 

I  ^'aisdell  V.  Smith,  3  III.  App.  150.  In  Hines  v.  Perkins,  3  Helik.  (Tenn.) 

Oljij^^ **l)«on  V.  Eidwards,  57  Miss.  138;  395,  the  court  went  stilt  further,  hold- 

ui    I**^  n.  Royer,  I  Lea  (Tenn.)  317;  Ing  that  where  a  lien  is  reserved,  "  the 

B^jj^     **    sufra,   this   title,  D»fi»itiOH,  security  of  the  vendor  cannot  be  de- 

j^'  feated  by  anything  short  of  what  would 

pro»r^^lr«ct  lien  will  be  created  by  a  be  regarded  as  sufficient  to  defeat  or 

i^tj^^On  in  a  note  that  it  is  to  retain  a  eEtinguIsh    the   security   of  a  mar t- 

aitd  ^^'*  '■">  °"  certain  land  till  paid,  gagee." 

of  ii^^h  Hen  is  good  as  to  purchasers  i.  Thus,  where  a  Hen  is  reserved  in 

I,  ^*  ^Qnd  with  notice  of  it.     Bergman  the   deed,  and   a   trust   deed  of  other 

5.Tj*«kwell  (Tex.  Civ.  App.  1S94),  13  lands  is  given  as  necuriiy,  the  accept- 

"*■  Rep.  »43.  ance  of  such  security   does  not  waive 
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obviously  no  application  to  an  express  lien,  which  cannot  be  de- 
feated by  a  mere  implication.' 

The  express,  like  the  implied.  Hen  is  not  waived  by  the  recovery 
of  judgment  and  issue  of  execution  on  the  notes  given  for  the 
purchase-money.* 

5.  ABiignment.  —  It  is  also  established  that  the  reserved  lien  ts 
assignable ;  that  it  passes  by  an  assignment  of  the  debt  for  the 
purchase-money,  or  of  the  evidence  of  such  debt ;  and  that  it  may 

be  enforced  by,  and  in  favor  of,  the  assignee.'     The  express  lien 

the  reserved  Hen.     Price  v.  Lauve,  49  to  extinguish  the  original  debt  Tor  the 

Tex.  74.  purchase  price. 

So,  also,  the  taking  oT  notes  for  the  See  alBO.on  thin  point, Carre.  Thomp- 

puTcliasc-moTicj'  indorsed  \ty  the  has-  son.  67  Mo.  472 ;  Woodward  v.  Echols, 

band  of  the  vendee,  has  been  held  not  ^8  Ala.  665  ;  Johnson  -o.  Towiuend,  77 

to  be  a  waiver  of  a  reserved  lien.    Car-  Ten.  639.     Most  of  the  cases,  in  which 

penter  v.  Mitchell,  54  111.  116.     In  this  the  acceptance  of  Independent  securitj 

case   the   court,  by   Walker,  J.,   said :  has  been  held  not  to  be  a  waiver,  are 

"Being  a  lien  created  bj  contract,  and  cases  where  the  vendor.  Instead  of  r«- 

not  a  Tien  raited  \ty  equitable  presump-  serving  a  lien,  strictly  »o  called,  hat 

liOD|  his  signing  the  notes  did  not  af-  retained  the  legal  title  as  securitj.    j 

feet  the  agreement  of  the  parties  that  Pomerov's    Eq.  Jur.   (id  ed.),   \  1359, 

tbe  lien  should  be  created.     We  can-  note  1,  cases  cited. 

not  hold  that  the  expressed  ^reement  1.  Carpenter  v.  Mtlciiell,  54  111.  t3& 

of  the  parties  can   be  defeated  by  the  S.  Exchange,  etc..  Bank  v.  Bra^c?, 

Implication  thai  it  was  intended  to  be  is  Lea  (Tenn.)  379;  Carter  v.  Butiei 

waived,  simply  because  there  is  a  sure-  bounty   Ct.,    81    Ky.   597  ;  Dowdy  v. 

ty  on  the  notes.     Such,  no  doubt,  would  Blake,  50  Aril,  aoj;  7  Am.  St,  Rep.  88. 

be  true  in  the  case  of  an  ordinary  vend-  See  also  infra,  this  title,    Waivtr  of 

or's  lien,  but  we  have  seen  that  this  is  LUit—yudgmtnt  at  Law  for  Debt. 

not  of  that  character,  and  hence  that  But  where  a,  vendor,  initead  of  as- 

rule  does  not  apply."  serting  a  vendor's  lien,  brings  suit  for 

Also,  where  the  purchase -money  note  the  purchase-money,  and  attaches  the 

WHS  renewed  payable  to  an  assignee  of  land  sold,  persons  claiming  title  under 

the  debt,  including  interest  due,  and  the  attachment  proceedings  must  de- 

after  renewal  bearing  ten  per  cenL  in-  pend  on  the  validity  of  such  proceed- 

terest  and  having  personal  security  not  Ingi,   and  cannot  avail   themselves  of 

on  the  original  note,  there  was  held  to  any  right  which  the  vendor  had  to  a 

be  no  waiver  of   the  reserved   lien.  lien.      Myers    v.   Paxton    (Tex.    Cir. 

Byrns  u.  Woodward,  10  Lea(Tenn.) 444.  App.  1894J,  aj  S.  W.  Rep.  264. 

So,  where  the  notes  of  a  sub-vendee  1.  Carpenter  v.  Mitchell,  54  111.  116; 
are  substituted  In  lieu  of  the  notes  of  Markoe  v.  Andras,  67  111.  34;  Wr%ht 
the  first  vendee,  there  is  no  waiver  of  v.  Troutman,  81  III.  374;  Blaisdell  v. 
tbe  express  lien;  and  if  a  vendee  sells  Smith,  3  III.  App.  150;  Hobson  v. 
the  1,-ind,  and  he  and  his  vendee  join  in  EdwardE,  57  Miss.  llS;  Osborne  v. 
notes  for  a  remainder  of  the  purchase-  "SLoytr,  l  iJca  (Tenn.)  117:  Campbell 
money  to  the  original  vendor,  the  pre-  if.  Rankin,  38  Ark,  401;  Talieferro  v. 
sumption  is  that  the  second  vendee  Bamett,  37  Aric.  511 ;  Morris  v.  Ham. 
joins  as  principal,  not  as  surety;  and  47  Ark,  393;  Dowdy  v.  Blake,  JO  Ark. 
the  acceptance  of  such  notes  by  the  305;  7  Am.  St.  Rep.  88;  Dingier  v. 
original  vendor  is  not  a  waiver  of 'a  re-  Bank  of  Ventura,  57  Cat.  467;  Avety 
served  lien.  Hines  c.  Perkins,  2  Helsk.  v.  Clark,  87  Cal.  619;  »  Am.  St.  Rep. 
(Tenn.)  395:  Mulherrinr.  Hill, sHeisk.  173;  Duncan  v.  Louisville,  13  Bush 
(Tenn.)?8.  And  see  KauslerxF.  Ford,47  (Ky.)  378;  36  Am.  St.  Rep.  aoi;  Sum- 
Mies.  289,  where  it  was  held  that  a  re-  mers  v.  Kllgui,  14  Bush  (Ky.)  449: 
served  lien  Is  not  waived  by  the  accept-  Bills  v.  Mason,  43  Iowa  339. 
anceofthenoteofa  sub-vendee,  in  place  A  transfer  of  the  purchase -money 
of  tbe  original  note  of  the  first  vendee,  notes,  where  a  lien  is  reserved,  carriei 
unless  tlie  intention  of  the  parties  was  with  it  the  iien,  and  the  transferee  ban 
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is  regarded  as  an  incident  to  the  debt  which  it  secures ;'  in  this 
respect,  as  in  many 
lien  of  the  vendor* 

Where  there  are  several  purchase- money  debts  or  notes  secured 
by  a  reserved  lien,  an  assignment  of  each  carries  with  it  an  assign- 
ment of  so  much  of  the  lien  as  is  necessary  to  protect  it.'  On 
the  question  of  priority  as  between  the  assignor  and  assignee,  and 
as  between  successive  assignees,  there  is  a  diversity  of  opinion. 
In  several  jurisdictions,  the  assignee  of  one  of  such  notes  is  held 
to  have  priority  of  satisfaction  over  the  assignor,  or  over  subse- 
quent assignees,  holding  other  notes.*  In  other  jurisdictions,  the 
right  to  priority  depends  upon  the  time  at  which  the  notes  ma- 
ture ;'  and  in   others,  the  notes  stand  upon  an  equality  without 

the  right  to  forccloM  it  and  hare  the  In    Moran  v.  Wheeler  [Tex.  Civ. 

Uad  sold  to  Mitij  his  claim.     Elmen-  App.  1694),  36  S.  W.  Rep.  197,  it  was 

dorf  V.  Bdrne  (Tex.  Civ.   App,  1893),  held  that  an  aiBJgnment  or  a  note  ac- 

13  S,  W.  Rep.  315.  Iiaowiedgln^  a  vendoi's  Hen,  operate! 

In  Arleamai,K\.\t  provided  bj  statute  an  an  equitable  BBilgnment  of  the  lien, 

that  "the  lien  or  equity  held  or  pos-  and   is,   therefore,   ko  "  Instrument   in 

KMed  hj  the  vendor  of  any  real  estate,  writing  concerning   land,"  within  the 

for  the  sale  of  the  s*me.  snail  Inure  to  meaning  of  the  re^slrj  laws,  requiring 

the  benefit  of  anr  asilKoee  of  the  notes  such  instruments  to  be  recorded  in  or- 

or  obligations  given  for  the  purchase-  der   to   chaise   subsequent   purchasers 

xncmty   of  such  real   estate,  and   such  with  constmctlTe  notice, 

lien  or  cquitv  shall  be  assignable  and  1.     Chitwood    v.   Trimble,   %    BaxL 

pajrable  hy  indorsenient  or  otherwise,  (Tenn.)  78. 

In  the  hands  of  such  assignee ;  and  any  9.  By  the  preponderance  of  author- 

tuch  asaignee  maj  maintain  an  action  Itj  In  this  countTj,  the  implied  lien  Is 

or  suit  to  enforce  the  same,  provided  a  purelr  personal  right  of  the  vendor, 

the  said  lien  or  equity  is  expressed  upon  not  assignable  by  him.     See  sufra,  this 

or  appears  from   the    face  of  the  deed  title,  Assignment  of  Lien. 

of    conveyance."      Arkansas  Acts   of  8.  Summers  r.  Kilgus,  14  Buih  (Ky.) 

1873,  p.    ai?;    Ariamat  Dig.  1884,  f  4*9;   GHggsby  tJ.   Hair,   15   Ala.  337; 

474.     Formerly  the  law  was  the  con-  Menken  v.  Taylor,  4  Lea  (Tenn.)  44^; 

t»ty   in    Ariansat.     Sheppard   v.  McClintic  f .  Wise,  35  Gratt.  (Va.)  448; 

Thomoa,  s6  Ark.  636;  Jones  v.  Doss,  18  Am.  Rep.  G94. 

37  Ark.  51S.  4.  This  is  the  rule  in  Alnbama  and 

In  Robinson  v.  Woodson, 
307,  the  vendor  executed  a  d 
preMly  reserving  a  lien,  and  afterward 

executed   a  second   deed,  to   the  same  18  Am.  Rep.  694.     In  the  last  case  the 

vendee,  acknowledging  payment  of  legal  title  was  reserved  rather  than  a 

the   purchase  price,  when,    in   fact,  it  lien ;  but  on  the  question  of  priority  as 

was  not  paid.    It  was  held  that  the  Hen  between  the  notes  there  is,  of  course, 

in   the   first  deed  was  a  contract  lien  no  dtflerence  between  the  two  cases. 

like  a  mortgage,  which  was  conveyed  There  is  also  a  if/r/Kin  showing  that 

to  the  vendee  b*  the  execution   of  the  the   same  rule   prevails   in   Kentucky. 

second  deed,  and  that  under  the  second  Forwood  i^.  Dehoney,  5  Bush  (Ky.)  174. 

deed  the  vendor  had  the  same  implied  t.  Such  ia  the  rule  in  Indiana,  Ohio. 

lien  as  if  the  first  had  not  Iicen  made.  Vermont,  and   Wisconsin,  Slate  Bank 

It  ha«  been  held  that  a  reserved  lien  v.  Tweedy,  8   Blackf.  [Ind.)   447;    ^6 

may   be    released   hy    the  vendor,  al-  Am.  Dec.  466;  Stanley  r.Beatly,  4  Ind. 

Ilraugh    he  has  previously   assigned  a  134;    U.  S,   Bank   v.  Covert,  13  Ohio 

fiIl^cba■c-mo^ey  note,  secured  by  such  140;    Wright   v.  Parker,  i    Aik.  (Vt.) 

en,  to  a  third  person.— an  anomalous  iii;    Wood   v.  Tra«k,  7  Wis.  566;  76 

decision  if  the  lien  is  held  to  be  assign-  Am.   Dec.  130;    Lyman  i'.  Smith,  31 

able,  and  enforclble  by  the   assignee.  Wis,  674.     In  these  cases  the  notes  se- 

Snminers  o.  Kilgus,  14  Bush  (Ky.)449.  cured   mortgages   Instead  of    reserved 
191 


Virginia.  Grlggsby  v.  Hair,  aj  Ala, 
337;  Preston  v.  Ellington.  74  Ala.  133; 
McClintic  17.  Wise,  ss  Gratt.  (Va.)  44s; 
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reference  to  the  time  of  their  assignment  or  maturity,  unless  it  was 
clearly  the  intention  to  create  a  preference.* 

6.  Subrogation. — For  the  purposes  of  subrogation,  there  is  said 
to  be  no  difference  between  a  vendor's  lien  by  reservation  in  the 
deed  and  the  mortgage  given  back  by  the  vendee  to  secure  the 
purchase-money,* 

A  surety  on  the  note  given  for  the  purchase-money,  who  pays 
the  note,  will  be  subrogated  to  the  vendor's  lien,  unless  therights 
of  the  vendor  will  thereby  be  impaired.* 

So,  where  land  subject  to  a  reserved  lien  or  mortgage  is  pur- 
chased by  two  or  more  persons,  one  of  whom  pays  more  than  his 
proportion  of  the  purchase  price,  he  is  entitled  to  stand  in  the 
place  of  the  vendor  to  the  extent  of  the  excess  so  paid  by  him ;  * 
and  his  right  of  subrogation  may  be  enforced  against  a  vendee 
of  his  co-purchaser,  who,  after  partition,  buys  with  notice  of  the 
incumbrance,'  A  surety  is  not,  however,  entitled  to  subroga- 
tion before  he  has  paid  the  whole  debt.* 

7.  How  Expresa  Lien  It  Enforced. — The  proceedings  to  enforce 
the  express  lien  are  similar  to  those  in  the  case  of  a  mortgage.' 
It  is  held  that  the  vendor  may  enforce  the  lien  before  exhausting 
his  remedy  against  the  personal  estate  of  the  vendee ; '  or  he  may 
sue  at  law  on  the  purchase-money  note  and  proceed  in  equity  to 
enforce  the  lien  at  the  same  time.*  As  in  the  case  of  a  mortgage, 
the  heirs  and  assigns  of  the  vendee,  and  subsequent  incumbran- 
cers  of  his  estate,  should  be  made  parties  to  the  bill  to  enforce 
the  lien.i*     It  has  been  held  that  the  express  lien  for  the  pur- 

llen«,  but  it  Is  believed  that  the   prin-  cim,  each  purcha«er,  where  the  land  b 

Cipic  is  the  same  in  either  case.  shared  equallj  and  there  is  no  exprew 

1.  Such  appears  to  be  the  rule  Tol-  agreement,  is  a  suretj'  for  the  others  to 

lowed    in    Tennessee,    Texas,    Missis-  the  extent  of  the   debt  to  he  paid    bv 

siffi,     Maine,     Pennsylvania,    Nfw  them.      Owen    v.    McGehee,   6i    Ala, 

Jersey,  Nt'w  Hampshire,  and  Mich-  440;  Deitiler  v.  Mishler,  37  Pa.  St  8j; 

igan.     Andrews    v.   Hobgood,   i    Lea  Chipman  i>.  Morrill.  30  Cat.  130;   Mc- 

(Tenn.)  693;  Meniien  v-  Ta7lor,4  Lea  Gee  v.  Russell,  40  Ark.  104. 

(Tenn.)  445  (here  the  vendor  assigned  6.  Dowdj   v.  Blake,  50  Ark.  305;  7 

one  note  guaranteeing  that  it  should  Am.  St.  Rep.  8S. 

be  paid  in  preference  to  the  others,  and  ■.  McConnell  v.  BeatHe,  34  Ark.  1 13; 

it  was  held  that  the  holder  was  entitled  Menken  11,  Taylor,  4  Lea  (Tcnn.)   445. 

to    priorilv);    Salmon    v.   Downs,   55  T.  King  v.  Young   Men's  Alsoc.,  \ 

Tci.  243;Wooters  t;.  HoIHngsworth,  Woods  (U.  S.)  386;  Wells  f.  FtancU, 

58   Tei.   371;    Davidson   v.   Allen,  36  7  Colo.  396. 

Miss.  419;  Moore  I'.  Ware,  38  Me.  496;  The  decree  foreclosing  the  lien  must 

Donley  V.  Hays,  17  S.  &  R,  (Pa.)  400;  contain  an  adequate  description  of  the 

SCevinson   v.   Black,  t   N.  J.  Eq.  338;  land.  James  v.  Brooks  (Tex.  Civ.  App. 

Page  V.  Pierce,  a6  N.  H.  317 ;  Cooper  1894),  34  S.  W.  Rep,  78, 

V.  Ulman,  Walk.  (Mich.)  351.  «.  Smith  v.   Rowland,  13  Kan.  345; 

>.  Dowdj  V.  Blake,  50  Ark.  30J ;  7  HuS'man   v.   Cauble,  86    Ind.    591; 

Am.  St.  Rep.  88.  Sparks  :'.   Hess,  15  Cal.  186;  Ware  f. 

>.  Grubbs  v.  WyBors,3i  Gratt.  (Va.)  Croithwaite  (Ky.  1894),  35  S.  W.  Rep. 

"7-  831. 

*.  Owen  n.  McGehee,  61   Ala.  440;  B.  Palmer  v.  Harris,  100  III.  176;  Ml- 

Ackerman's    Appeal,    106   Pa.   St.   i;  cou  r.  Ashurst,  cj  Ala.  607. 

Slmpion  V.  Gardiner,  07  111.  337 ;  Wil-  10.  King  v.   Young  Men's  Assoc.  1 

llams  V.  Perry,  ao  Ind.  437.    In  such  Woods  (U.  S.)  386, 
192 
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chase-money  cannot  be  enforced  after  the  debt,  which  it  secures, 
has  become  barred  by  the  Statute  of  Limitations.' 

Where  the  land  is  sold  to  satisfy  the  lien,  land  in  the  hands 
of  sub-vendees  should  be  held  liable  in  the  inverse  order  of  the 
sales  to  them  by  the  vendee  ;  *  and  land  retained  by  the  vendee 
should  be  subjected  to  the  lien  first.*  Growing  crops  are  passed 
under  such  a  sale.^ 

nL  Whzbx  Vxxdob  Aitaiki  Title  TTinnK  Cohtbaci  or  SALI — 
1.  Hatnra  of  th«  Intamt — Besides  the  implied  lien,  and  the  lien 
by  express  reservation  in  the  deed  of  conveyance,  there  is  a  third 
species  of  security  for  the  payment  of  the  purchase-money  of 
the  land,  namely,  the  retention  of  the  legal  title  by  the  vendor, 
under  a  contract  to  sell,  or  a  bond  to  give  title,  or  other  agree- 
ment entered  into  between  the  vendor  and  vendee.*    The  right 

But  it  haa  been  held  that  judgment  Rttaint     Title    Under     Conlrael     of 

creditors  of  the  vendor,  having  liena  Sale. 

OD  the  land,  are  not  neccMary  parties  In  TVnnejnr,  Itbtu  been  provided  bj 

to  the  suit  to  enforce  the  vendor  s  lien,  statute  that "  liens  on  realty,  retained  in 

Cunningham  v.   Hcdrick,   33  W.   Va.  favor  of  vendors  on  the  face  of  a  deed, 

S79i  Ncele7  v.  Rulers,  36  W.Va.686.  shall  be  barred  and  the  liens  discharged, 

I.  Hale  -0.   Bal:er,  60  Tex.  317.      In  unless   suits   to  enforce   the   same    be 

this  ease,  the  court,  bj  Walker,  I,,  said  :  brought   within   ten   jcars   from   the 

"  We  perceive  no  reason  for  a  dlscrim-  maturity  of  the  debL"     Tennetaee  Acts 

InaHoD  between  theie  kinds  of  Hen  (the  of  1SS5,  ch.  9. 

implied  and  express  liens),  where  the  1.  Whitlen  i>.  Saunders,  75  Va.  563; 

debt  which   the;   secure  is  barred   by  Alabama  r.  Stanton,j  Lea  (Tenn,]4J3. 

the  Statute  of  Limitations,    Where  the  B.  Boyce  v.  Stanton,  15  Lea  (Tenn.) 

vendor  has  reserved  his  lien  in  the  deed,  346. 

he  may  enforce  the  contract  specifical-  4.  Yates  i'.  Smith,  11  Ill.App.459; 

ly,  by  suitw  upon  the  purchase -money  Smith  v.  Hague,  35  Kan.  £46)  Johnston 

note  and  foreclosing  the   Hen,  or   he  v.  Smith,  70  Ala.  loSv 

may.  In  effect,  rescind  the  contract  on  5.  Stevens  v.  Chadwick,  10  Kan.  406; 

delault  of  payment  of  the  note  by  dis-  15  Am.  Rep.  34S;  Smith  v.  Rowland, 

regsrding  his  conveyance,  and  sell  the  13  Kan.  145;  Hill  f.  Grigsby,  il  Cal. 

land  to  another,   or  recover   back  its  J5;   Avery  f.  Clark,  87  Cat.  649;  33 

possession  by  suit.     But  when  the  evl-  Am.  St.  Rep.  373 ;  Amory  v.  Rellly,  9 

denceof  his  debt  Is  barred  by  limita-  Ind.   490;    wbitehurvt   -a.   Yandall,   7 

tlonB,hlBopportunity  for  election  Is  lost,  BaxL  (Tenn.)33S;  Haughwout  v.  Mur- 

and  he  must  rely,  for  his  remedy,  upon  phy,  23  N.J.  Eq.  531 ;  Yancey  v.  Mauck, 

the  assertion  of  such  rights  only  as  his  15  Gratt.  ( Va.)  300;  Hall  v.  Jones,  31 

superior  title  to  the  land  confers  on  him  Md.  439 ;  Johnson  -u.  Nunnerly,  30  Ark. 

as  lU  owner;   he  cannot   recover   the  153;  Martin  v.  O'Bannon,  35  Ark. 63; 

unpaid  purchase -moneT."  Gotten  ti.  McGehee,  54  Miss.  510;  Fry 


prevailing  rule  is  that  the  lien  cannot  Nutter,  ij   Minn.  4S4;  Stephenson  v. 

be  entorced  alter  the  debt  is  barred  by  Rice,  13  W.  Va.  575;  Vail  v.  Drexel,9 

the  statute.     See  sitfra,  this  title,  How  111.  App.  439 ;  Williams  v.  Simmons,  79 

tkt  Lin  Is  Enforctd— Statute af  Lim-  Ga.  649;  In  re  Patent  Carriage  Co.,  L, 


the  statute.     See  ntfra,  this  title,  How  111.  App.  439 ;  Williams  f.  Simmons, 

'ii  Lien  It  Enforced—Statute  of  Lia-  Ga.649;  /■  re  Patent  Carriage  Co., 

italiott.    But  where  the  vendor  retains  R.,  1  Eq.  349 ;  Morgan  v.  Swansea  Ur- 

title  as  lecurity,  It  is  held  that  the  right  ban    Sanitary  Authority,   9  Ch.   Olv. 

which  be  thereby  acquires  may  be  en-  582  ;  Nives  v.  Nives,  15  Ch.  Div.  649; 

forced  after  the  debt  is  barred.    Blziell  Smith  v.  Evans.  38  Bcav,  59. 
V.  Nix,  60  Ala.  381  ;  31  Am.  Rep.  3S ;         The  vendor  who  has  given  a  bond  to 

White  V.  Blakemore,Q  Lea  (Tenn.)  49;  convey,  under  section  36;; 4  of  the  Geor- 

Wsddell  V.  Carlock,  41  Ark.  533 ;  Cold-  ffia  Code,  may  enforce  payment  out  of 

cleugh  V.  Johnson,  34  Ark.  313.    See  the  land,  not  only  as  against  the  tmme- 

*lso  infra,  this  title.  Where    Vendor  diate  purchaser  from  him,  but  as  against 
38  C.  of  L.— 13                            198 
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obtained  by  the  vendor  in  this  way,  has  been  termed  a  lien,  and 
often  has  been  confused  with  the  express  and  implied  liens.* 

In  England,  the  relationship  between  the  parties  in  such  cases 
is  held  to  be  that  of  trustee  and  cestui  que  trust*     In  the  United 

■nyone  holding  under  such  purchaser.  439;   Foe  v,  Paiton,   26  W.  V«.  607; 

Hawkins  V.  Dearing  (Ga.  i8^),  ig  S.  Hale  p.  Baker,  60  Tex.  217  ;  Ransom  t, 

E.  Rep.  717.  Brown,  63X611,188;  3  Pomeroy's   Eq, 

1.  3  Jone*  on  Llcne  (id  ed.),  {  1 107 ;  Jur,  {zd  ed.},  Ijlj  iz6o,  1161,  and  DOtes. 

3  Pomeroy's  Eq,  Jur.  (id  ed.),  4  1360;  "When  the  legal  title  remains  in  the 

Robinson  V.  Appleton,  124  111.  276;  and  vendor,    the    vendee    hag    merely    an 

■ee  casee  in  preceding  note.  equity  or  redemption  in  the  land,  and 

Mr.  Fomeroj,  speaking  of  this  use  of  no  act  of  his  can   possibly   aRect  the 

the  word  "lien,"  said:  "This  is  an  un-  vendor's    title;    while,    in    case    of   ■ 

necessary  and  incorrect  use  of  terms ;  mere  lien  in  the  vendor,  the  fee  Is  In 

it  confounds  legal  notions  which   are  the  purchaser,  who  may,  at  any  time, 

essentially  differenL     TTiere  is  a   plain  discharge    the    lien    fay"  conveying  the 

distinction  between  the  lien  of  the  land  to  a  Acna /fife  purchaser  for  value." 

grantor  after  a  conveyance,  and  the  in-  Church  v.  Smith,  39  Wis.  ^92 ;  i  Jones 

terest  of  the  vendor  before  conveyance,  on   Liens  (2d  ed.),  f)   "07.     See    also 

The  former  is  not  a  legal  estate,  but  is  cases  cited,  sufra,  in  this  note. 

e  equitable  charge  on  the  land;  it  3.  Lysaght  v.  Edwards,  J  Ch.  DIv. 

■■   ■■  ,;  Mc'^   ■  ■  ■       -     ■       '    "       "■ 

potsCBSion  may  have  been  delivered  to  Cas.  673,673;  Hadley  i-.  London  Bank, 

the    vendee,   and    although,  under    the  3  De  G.  J.  &   S.   70.     The  doctrine   of 

doctrine  of  conversion,  the  vendee  may  these  cases  is  that  the  contract  give* 

have  acquired  an  equitable  estate,  yet  rise  to  a  constructive  trust. 
the  vendor  retains  the  legal  title,  and         In  Lysaght  v.  Edwards,  a  Ch.  Dlv. 

the  vendee  cannot  prejudice  that  legal  499,  Sir  G.  Jessel,  M.  R.,  said  :  "It  ap- 

tttle,  or  do  anything  by  which  II  shall  pears  to  me  that  the  effect  of  a  contract 

be  divested,  except  by  performing  the  for  sale  has  been  settled  for  more  than 

-'"     ---     -hJsF---—  ■--  ■ 


obligation  on  his  part  which  the  two  centuries ;    certainly  It  > 

;h  title  was  intended  to  pletely  settled  before  the  time  of  Lord 

y,  by  paying  the  price  Hardwicke,  who  speaks  of  the  aettted 

according  to  the  terms  of  the  contract,  doctrine  of  the  court  as  to  It     What  it 


—  namely,  by  paying  the  price     Hardwicke,  who  speaks  of  the  aettted 
Ing  to  the  terms  of  the  contract,     doctrine  of  the  court  as  to  IL     What  it 
To  call  this  complete  legal  title  a  lien     that  doctrine  }     It  is  that  the  moment 


you  have  a  valid  contract  for  sale,  the 
r  has  a  lien  but  vendor  becomes  In  equity  a  trustee  for 
o  tltfe.  In  case  of  a  contract  for  tale  the  purchaser  of  the  estate  sold,  and  the 
before  conveyance,  the  vendor  has  the  beneficial  ownership  passes  to  the  pur- 
legal  title,  and  has  no  need  of  any  lien;  chaser,  the  vendor  having  a  right  to  the 
his  title  is  a  more  efficient  security,  purchase-money,  a  charge  or  lien  on  the 
since  the  vendee  cannot  defeat  It  by  any  estate  for  the  security  of  that  purchase- 
act  or  transfer,  even  to  or  with  a  bona  money,  and  a  right  to  retain  postestlon 
fide  purchaser."  3  Pomeroy's  Eq.  Jur.  of  the  estate  until  the  purchase -money 
(id  ed.).  I)  1160.  See,  further,  as  to  the  Is  paid.  In  the  absence  of  express  con- 
distinction  between  the  Hen,  properly  tract  as  to  the  timeof  deliveringposses- 
ao  called,  and  the  retention  of  legal  sion.  In  other  words,  the  position  of  the 
title,  Lowery  v.  Peterson,  75  Ala,  109;  vendor  Is  something  between  what  hat 
Moses  I'.  Johnson,  88  Ala.  J17 ;  Baker  been  called  a  naked  orbare  trustee  (that 
V,  Compton,  51  Tex.  252  ;  Church  v.  Is,  a  person  without  beneficial  Interest), 
Smith,  39  Wis.  492 ;  Sparks  t.  Hess,  15  and  a  mortgagee  who  Is  not,  in  equity 
Cal.  194;  Gesener  I'.  Palmateer,  89  Cal,  (any  more  than  a  vendor),  the  owner 
So;  Wells  V.  Smith,  44  Miss.  396 ;  Mc-  of  the  estate,  but  It,  In  certain  events, 
Caslln  11.  State,  44  Ind.  iji ;  Hutton  ».  entitled  to  what  the  unpaid  vendor  i&; 
Moore,  36  Ark.  3S2 ;  Reese  v.  Burts,  39  viz.,  possession  of  the  estate  and  a 
Ga,  565;  Hines  v.  Perkins,  3  Heisk.  charge  upon  the  estate  forhis  purchase- 
(Tenn.)  395;' Robinson  v.  Appleton,  money.  Their  position*  are  analogous 
134  III,  176;  Vail  V.  Drexel,  9  111.  App.  in  another  way.  The  unpaid  morl- 
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States,  it  is  generally  considered  to  be  in  the  nature  of  a  mort- 

The  interest  of  the  vendor  is,  on  the  doctrine  of  equitable  con- 
version,  personal  property,  atid  upon  his  decease,  passes  to  his 
personal  representative.  The  interest  of  the  vendee  is,  by  the 
same  doctrine,  real  estate,  and  may  be  alienated  or  devised  as 
such ;  and  on  the  death  of  the  vendee,  will  descend  to  his  heirs.' 

2.  Waiver  and  Auignmeiit. — The  right  obtained  by  retaining 
the  legal  title  under  a  contract  of  sale  or  title-bond,  is  not  waived 
by  taking  independent  security  for  the  purchase  price,  or  by  other 
acts  which  would  operate  as  a  waiver  of  the  implied  lien.^     So 

gBgee  has  a  right  to  foreclose,  that  ia  to  title  against  the  other  partj,  until  the 
ia.y,  he  has  a  right  to  Bay  to  the  mort-  purchase-monej,  or  mortgage  debt,  la 
f  Igor, '  either  paj  me  within  a  limited  paid,  unlesB  he  permit*  the  other  to  re- 
time, or  jou  lose  your  estate,' and  in  de-  main  in  undisturbed  pOBEMEion  (or 
fault  of  payment  he  becomes  absolute  twentyyears.  And  yet  each  is,  atlast, 
owner  of  it.  So,  althtAigh  there  has  but  a  trustee  of  the  legal  title  for  the 
been  a  valid  contract  of  sale,  the  mortgagee  or  vendee,  if  the  purchase- 
Tendor  has  a  Eimilar  right  in  a  court  of  money,  or  mortgage  debt,  as  the  case 
equity;  he  has  a  right  to  say  to  the  may  be,  Upaid,  or  seasonably  tendered. 
purchaser,  '  either  pay  me  the  pur-  The  same  mutual  rights  and  remedies, 
chase-money,  or  lose  the  estate.'"  legal  and  equitable,  and  the  same  limi- 
The  same  doctrine  exists  in  Massa-  tation  to  the  right  of  recovery,  obtain 
tiuseiii.     In     Felch    v.    Hooper,    119  in  the  one  relation  and  in  the  other " 


s.  53,  the  court,  by  Colt,  J.,  said:         So,  also.  In  Graham  v.  McCampbell, 
e  doctrine   is  well  established   in     Meigs  (Tenn.J  56;  33  Am.  Rep.  126,  the 
eqijity  that,  from  the  time  a  valid  con-     court  said  :  "  We  are  not  able  to  draw 


tract  for  the  sale  of  land  is  made,  that  any   sensible   distinctlor 

which  ought  to  have  been  done  is  treat-  cases  of  a  legal  title  conveyai  to  secure 

cd,  as  between  the  parties,  as  already  the  payment  of  a  debt,and  a  legal  title 

done;  and  the  seller  and  his  represent-  retained   to  secure   the   payment  of  a 

atives,    and    subsequent    purchasers  debt;  for  inbothcasescourta  of  chancery 

Irom  him  with  notice,  will  be  held  to  consider  the  estate  only  as  security  for 

be  trustees  for  the  purchaser,  for  the  the  payment  of  the  debt,  upon  the  dis- 

purpose  of  affording  the  latter  a  rem-  charge  of  which  the  debtor  is   entitled 

edy   against   the    estate. "       See    also  to   a   conveyance   in  the  one   instance 

Lewis  V.  Hawkins,  J3  Wall.    (U.  S.)  and  a  reconveyance  In  the  other," 

lij;  I  Story's  Eq.Jur.  (13th  ed.),^  789.  a.  Lewis  t,  Hawkins,   23   Wall.  (U. 

t.  Wells   v.  Francis,   ;   Colo.    396;  S.)  119;  Jones  v.  Lapham,  15  Kan.  540; 

Banlfhead  v,  Owen,  60  Ala.  457 ;   Low-  Alderson  *.  Ames,  6  Md.  53 ;  Button  v. 

ery  r.  Peterson,  75  Ala.  109;  Hardin  v.  Schroyer,5  Wis.  59S;  Martin  v.  O'Ban- 

Boyd,  113  U.  S.  756;   Sparks  v.   Hess,  non,  35   Ark.  61;   Scrogglns  v.  Hoad- 

g,  Cal.  186;  Gcssner  t.   Palmatcer,  89  ley,  56  Ga.  165;    Masterson  v.  Pullen, 

»1.    89;     Graham     v.    McCampbell,  61  Ala.  145;    Huffman  v.  Hummer,  17 

MeigB   (Tenn.)   56;   33  Am.  Dec.    iifi;  N.  J,  Eq.  263;  Brewer  v.  Herbert,  30 

Church  w.  Smith,  39  Wit.  493;  Baker  Md.  301;  96  Am.  Dec.  582;  Seton  v. 

r.Compton,  jz  Tex.  352.  Slade,  7   Ves.  180;  a   Story's  Eq.  Jur. 

In   Moses  i'.  Johnson,   88  Ala.   517,  (13th  ed.),  f  790;  3  Pomeroy's  Eq.  Jur. 

thecourt,  by  Stone,C.  J,,aaid  :  "When  (ad  ed.),  4  ia6i. 

a  vendor  of  real  estate  enters  into  an  S.  This  right  of  the  vendor    is   not 

««ecutory  agreement  to  convey  title  on  waived  by  taking  other  and  independ- 

the  payment  of  the  purchase-money,  he  ent  security  from  the  vendee.   McCas- 

nstalQS,  in  substance,  the  same  relation  lin  !>.  State.  44  Ind.    151;    Huffman   v. 

to  the  vendee,  as  a  mortgagee  does  to  a  Cauble,  86   Ind.   591;    Whitehurst    v. 

mortgagor.     Each    has    a    legal   title,  Yandall,  7  Bait   [Tenn.)  938;   Sehom 

which,   En   the  absence  of  stipulations  v.  McWhirter,   6  Baxt.   (Tenn.)   313; 

for  poisession,  will  maintain  an  action  Bradley   r.  Curtis,  79  Ky.   337:    Boie- 

ofe)«ctmenl.  Each  can  retain  hil  legal  roan   v.   Ivey,  49  Ala,  75;    Strickland 
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long  as  he  retains  the  title,  the  vendor  clearly  manifests  an  intcn* 
tion  to  rely  upon  it  as  security  for  his  debt ;  and  equity  will  not 
compel  him  to  part  with  the  title  until  his  debt  has  been  paid.* 
■  This  right  of  the  vendor  is  assignable,  and  passes  to  a  transferee 
of  the  note  or  bond  given  for  the  purchase-money,  who  may  en- 
force it  for  his  own  benefit.*    The  vendor,  by  the  assignment, 


_                ^.,,     ,     _.  the  latter,  he  remlltiB  clothed  with  ttw 

ShBnklin,ioW.Va.66i; Prices. Lauve,  legalti tie,  which  the  law  wf II  intend  to 

49  Tek.   74;   Daj   v.   Kale,   la  Gratt.  have  been  retained   aa  an  abRolute  ae- 

(Va.)    146;  Robinson  v.  Appleton,  124  curity  for  the  purchase-nionej.     .     .    . 

111.176;   Rogen  V.   Blum,   56   Tex.    i;  The  security  of  the  vendor,  in  such  c«se. 

Chapnisn    v.    Tanner,   1     Vem.    767,    cam 

Ct>B/ra,  Hawkins  v.Thurrnan,  I  Idaho  of  w                             _ 

t,^\  Kveiy  V.  Clark,   87    Cal.   636;  11  to  defeat  or  extinguish  the  Bccurity  of  a 

Am.  St.  Rep.  373.     And  see  Hollis  *.  mortgagee."    See  also  Rogers  v.  Blum, 

Hollis,   4   Baxt.  (Tenn.)   534.     Nor   Is  (6  Tex.  6;  RobinEon  v.   Appleton,  114 

this  right  waived  bj  accepting  the  note  111.  276 ;  Sehorn  v.  Mc Whirter,  8  BaxL 

of  a  third  person  acting  aa  the  vendee's  (Tenn.)  201.    But  It  has  been  held  that 

agent,  in  place  of  that  of  the  vendee,  where  there  is  a  sale  of  real  and  per- 

Bradford  v.  Harper,  15  Ala.  337 ;  Boze-  sonal  property  for  a  gross  sum,  and  the 

man  v.  Ivey,  49   Ala.   71;;  or   bj  the  separate  value  of  the  land  cannot  be  as- 

assignee  of  the  note  taking  a  new   note  certained,  there  is  no  presumption  that 

for  an   extended    lime.  Woodward    v.  the  retention  of  th«  legal  title  was  to 

Echola,  j8  Ala.  665;   Conner   v.  Banks,  secure  the  vendor.     Sykes  v.  Betta,  87 

i3   Ala.  43;  51  Am.  Dec.   109.     Nor  is  Ala.  J37. 

It    waived    by   obtaining    a    judgment  In  Ca/i/orffia,  aitatute  provide!  that 

against    the    vendee    and    selling    his  "  where  a  buyer  of  real  property  give* 

Interest    on    execution.      Dickason    v.  to  the  seller  a  written  contract  for  pay- 

Eby,  73  MA  133;  Lewis  v.  Chapman,  J9  ment  of  all  or  part  of  the  price,  an  ab- 

Mo.  371.  solute  transfer  of  such  contract,  by  the 

That   the   rule   is   otherwise   in   the  seller,  waives  hia  Hen  to  the  extent  of 

case  of  the  implied,  equitable  lien,  see  the  sum  payable  under  the  contract,  but 

tufira,  this  title,  Waitier  of  I-ien.  a  transfer  of  such  contract,  in  trust  to 

It  has  been  held  that  even  where  the  pay  debts,  and  return  the  surplus,  is  not 

title  is  retained,  if  the  vendor   assigns  a  waiver  of  the  lien."  California  CIt. 

the  purchase- money  notes   lo   a  third  Code,  4  Z°yi- 

person,  and  accepts  for  them  a  bill  of  ex-  3.  Lowery  f.  Peterson,  7^  Ala.  109; 

change,  hia  lien  is  gone;  and  the  vendee,  Ober   v.    Gallagher,    93    U,    S.    199; 

on  paying  the  assignee,  is  entitled   to  Walkenhorst  v.  Lewis,   34   Kan.   420; 

an  absolute   conveyance.     Bradford  i>.  McClintIc  r.  Wise,  isGratt.  (Va.)448; 

Harper,  35  Ala.  337.  18  Am.  Rep.  694 ;  Martin  v.  O'Bannon, 

1.  In  Anthony   i>.  Smith,  9  Humph.  35  Ark.  63;  Gessner  n.   Palmateer,  89 

(Tenn.)    soS,   the   notes   given  by   the  Cal.  89;  Avery   v.  Clark,  87  Cal.  619; 

vendee  were  taken  up,  and  the  notes  of  33  Am.  St.  Rep.  373 ;  Russell  v.  Kirk- 

B  third   person,  with   the  guarantee  of  bride,  63  T ex.  45^;   Bradley  v.  Curtis, 

the   vendee,   were  substituted.     It  was  79  Ky.    337;    Reynolds  v.   Morse,    c3 

held  that  the  right  of  the  vendor  to  sell  Iowa  155;  Adams  «,  Cowherd,  30  Mo. 

the   property  for  the  purchase -money  458;  Robinson  v.   Harbour,   4a   Miss, 

was  not  waived,  the  court,  by  McKin-  795;  97  Am.  Dec.  501;  Felton  i>.  Smith, 

ner,   J.,  saying  :  "There  Is  a  most  im-  84  Ind.  481;  3  Jones  on  Liens  (3d  ed.}, 

po'rtant   distinction  between  the  equi-  ^  1119.    The  theory  of  the  above  deci- 

table  lien  which  the  law  gives  a  vendor,  sions  Is  that  the  right  of  the  vendor 

to  secure  the  purchase -money,  where  who  has  retained  the  legal  title,  is   a 

the  legal  title  has  been   conveyed,  and  mere  incident  to  the  debt  which  It  sc- 

that    security    which   he  provides   for  cures,  and,  therefore,  passes  by  an  as- 

himself  by  the  preservalion  of  the  legal  signment  of  the  latter. 

title  until  thepurchase-money   Is  paid.  After  the  Hen  has  been  assigned.  It 

la  tbe  former  case   be  has  parted  with  cannot  be   enforced    by   the    assignor 
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becomes  a  trustee  for  the  assignee  and  cannot  defeat  the  rights  of 
the  latter,  either  by  giving  a  deed  to  the  vendee,*  or  by  disputing 
his  own  title,*  or  by  any  other  act.'  If  he  wrongfully  transfers 
the  land  to  an  innocent  purchaser  for  value,  he  then  holds  the 
purchase-money  in  trust  for  the  assignee  of  the  notes  or  bond,* 

3.  The  Remedy— «.  Nature  of  Proceedings.— The  proceed- 
ings to  enforce  the  right  of  a  vendor  retaining  the  legal  title,  are 
similar  to  those  in  the  case  of  a  mortgage.  The  vendor  may  sue 
at  law  on  the  debt,  or  in  equity  to  enforce  the  contract,  or  he 
may  pursue  both  remedies  concurrently.' 

until  the  asslgnraent  hss  been  avoided.  fenBes  Kciinst  hU  assignor.     Shinn  v. 

Green  v.  Belts,  i  McCrary  (U.  S.)  71.  Fredericks,   56   111.  439;    i   Daniel   on 

FiiorUy. — On  the  question  of  priority,  Neg.  Insts.  <4tbed.],  %  'Jttfi.. 

at  between  the  assignor  and   assignee  In      McMillen    v.    Rose,    54     Iowa 

of  the  purchase- money  notes,   and    as  ^21,  the  note  given  for  a  litlc  bond  was 

between  successive  assignees,  the  law  assigned,  and  the  bond  was  afterward 

It  the  tame   as  in  the  case  of  the  re-  canceled  by    the  parties   tliereto.  and 

served    Hen.      See    anpra,    this    title,  the  real  estate  conveyed  to  others.     It 

Vtndor^s  Lien  by   Exfrtas   Reserva-  was   held  that,   as   against  the   latter, 

tioM — Atsignrntnt,  notes.  the  transferee  ol  the  note  had  no  lien. 

Ab  between  the  right  of  the  vendor  It  Is  not  clear  from  the  report  whether 

letaining  the  title,  and  any  liens  created  or  not  the  defendants  had  notice  of  the 

by  the  vendee,  e.^.,  a  mortgage  by  the  outstanding   note,   but    the   legal   (ttle 

vendee,  or  a  mechanic's  or  judgment  was  actually  conveyed  to  them, 

lien  against  him,  the  former  will   pre-  Where    the    purchase-money    notes 

vail.    The  vendee  cannot    impair    the  are  transferred  by  the  vendor,  he  will 

right  of   the   vendor  who  retains  the  hold  the  legal  title  in  trust  for  the  se- 

titleiB  security.      Seitz  v.  Union  Pac.  curity  of  his  assignee;  and  on  failure 

R.  Co_  16  Kan.  133;  Cochran  v,  Wim-  of  the  purchaser  I0  pay  such  notes  at 

ber1y,44  Miss.  503;  Thorpe  v.  Durbon,  maturity,  the  assignee  will  be  entitled, 

45  Iowa  19a;  Beattie  f.  Dickinson,  39  not  only  to  a  strict  foreclosure  of  the 

Aik.  105;  Harvill  v,  Lowe,  47  Ga.  314;  purchaser's  equity  of  redemption,  but 

Kadley  v.  Nash,  69  N,  Car.  163 ;  Tuck  to  a  judgment  against  the  vendor  en- 

r.  Calvert,  33  Md.  309.  forcing    the  execution   of   such   trust. 

1.  Murphreer.Counti8B,56Mlss.7i3.  Where  the  vendor  transfers  only  a  part 

t.  Lowery  v,  Peterson,  75  Ala.  log.  of  the  notes,  he  will  hold  the  legal  title 

>.  McClintlc  V.  Wise,  35  Gratt.  (Va.)  as  trustee  for  his  assignee  fro  ianio. 

44Bi  18  Am.  Rep.  fku.  Church  -v.  Smith,  39  Wis.  491. 

4.  CummingB  v.  Oglesbv,  50  Miss.  B.  Wells  v.  Francis,  7  Colo.  396;  Gas- 
153;  Murphree  v.  Countiss,  58  Miss,  ton  t-.  While,  46  Mo.  4S6;  McCaslin  w. 
711;  Conner  i-.  Banks,  1 8  Ala".  42;  53  State,  44  Ind.  i?i  ;  Sparks  f.  Hess,  15 
Am.  Dec.  ^09.  Cal.   186;    McConnell   v.    Beattie,   34 

In     Young    v.    Atkins,     4     Heisk.  Ark.  113;  Vail  f.  Drciel,  9  111.   App. 

{Tenn.)  539,  the  vendor  of  land  sold  by  419;    Sehorn   v.    McWhirter,  6    Baxt. 

title  bondf.  assigned  one  of  the  purchase  (Tenn.)  313. 

notes  to  the  complainant,  and  agreed  In  Micou  v.  Ashorst,  55  Ala.  607,  the 
not  to  make  a  deed  to  the  purchaser  court,  by  Brickell,  C.  J.,  said  :  "The 
until  the  note  was  paid.  The  vendor  vendor  is  a  trustee  of  the  titles  for  the 
and  purchaser  rescinded  the  contrsctof  vendee  ;  and  the  vendee,  of  the  purchase- 
sale,  and  the  vendor  sold  to  another,  monev,  for  the  vendor.  The  law  an- 
who  knew  of  the  note,  by  title  bond,  nexes'manv  of  the  incidents  ofamort- 
It  was  held  that  the  note  was  a  lien  on  gage  to  this  relation.  The  vendee  is 
the  land,  the  defendant  not  being  an  entitled  to  possession,  free  from  all  lia- 
innocent  purchaser  of  the  legal  title  bllitv  to  account  for  rents  and  proHts, 
williDut  notice.  until  the  vendor  ejects  him.  The  vend- 

If,  however,  the  note  is  transferred  or  may  proceed  by  bill  in  equity  to  en- 
after  maturity,  the  assignee  takes  sub-  force  the  lien  given  him  by  law,  for  the 
ject  to  all  (he  equities  available  as  de-  payment  of  the  purchase- money.     He 
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b.  Offer  of  Performance. — Neither  party  can  maintain  an 
action  at  law  on  the  contract,  without  proving  an  offer  to  perform 
in  accordance  with  itsterms.'  On  the  question  whether  the  vend- 
or may  enforce  his  so-called  lien  in  equity,  without  a  tender  of  a 
deed,  there  is  a  conflict  of  authority.*     It  is  agreed,  however,  that 

may  sue  in  ejectment  for  the  recovery  of   the    vendee'a     interest.       Georgia 

of  possession  of  the  lands,  and  may  eue  Code  1881,  4  3586- 

at  law  for  the  recovery  of  the  purchase-  In  Tennessee,  It  has  been   held   that, 

money.     These  remedies   he  may  pur-  where  the  land  has  been  divided   into 

■ue  concurrently,  rs  a  mortgagee  may ;  lota  and  sold  by  the  vendee,  in  making 

and  a  court  of  equity,  in  the  absence  of  sale  to  Batisfy  ttie  lien,  the  last  lot  pur. 

■ome  evidence  or  fraud  or   oppression,  cbaaed  should  be  sold  first,  and  so  on,  in 

or  of  some  fact  rendering  it  inequitable,  inverse  order,  until  satiGfactioD  is  ob- 

will   not  restrain   him    from   pursuing  talned.     Alabama   v.   Stanton,  5    Lea 

them  all  at  the  same  time."  (Tenn.)  433.     See  also  Boyce  v.  SUo- 

It  la  well  settled  that  the  vendor  ton,  15  L.ea  (Tenn.)  346. 
need  not,  as  it  has  sometimes  been  held  Where  there  arc  two  sub-vendees  of 
that  he  must,  in  the  case  of  an  implied  land  subject  to  the  right  of  the  vendor 
lien,  exhaust  his  legal  remedy  first,  having  title,  they  are  obliged  to  con- 
Vail  z'.  Drexel,  g  111.  App.  439;  Mc-  tribute  ratably  to  the  purchase-monej'. 
Casiin  V.  State,  44  Ind.  151 ;  Sparks  v.  If  one  ol  them  owes  a  part  of  the  pur- 
Hess,  15  Cal.  186.  And  the  prevailing  chase-money  totheorigioal vendee, that 
rule  is  the  same  In  the  case  of  the  Im-  will  be  applied  first,  and  he  will  be  held 
plied  lien.  See  jn/rii,  this  title, /^im'  to  contribute /re  ra^a  to  the  remainder. 
Me  Lien  Is  Enforced,  notes.                  '  Wilkes  ii.  Smith,  4  Helsk.  (Tenn.)  86. 

As  in  the  case  of  a  mortgage  foreclos-  Tils  Patltlon.— The  petition   to    sell 

uie,  a  person  claiming  adversely  to  the  land  to  satisfy  unpaid  purchase-money 

title  should  not  be  made  a  party  to  the  notet,   must   not  only   allege  that  the 

proceeding    to    enforce    the    vendor's  complainant  had  sold  the  land   to  the 

right.     Wells  -o.  Francis,  7  Colo.  396.  defendant  and  given  him   a  title  bond 

In  Illinois,  the  proceeding  to  enforce  therefor,  but  also  set  out  the  terms  oi 

the   vendor's  right  is  held  to  be  In  the  such  bond,  the  character  of  the  title  to 

nature  of  a  strict  foreclosure.     Vail  v.  be  made,  and  the  complainant's  ability 

Drexel,  9  III.  App.  439.  and  willingness  to  make  it.     Hiltard  v. 

In  lo-wa,  it  is  provided  by  statute  Rountree  (Ky.  1894),  34  S.  W.  Rep.607. 
that,  where  the  purchase-money  is  not  1.  Stevenson  i'.  Maxwell,  1  N.  V . 
paid  at  the  time  fixed,  the  vendor,  409;  Bruce  v.  Tilson,  l;  N.  Y.  194; 
undera  contract  of  sale,"may  file  his  Freeson  v.  Bissell,  63  N.  Y.  iM; 
petition  asking  the  court  to  require  the  Paschal]  v.  Brandon.  79  N.  Car.  504. 
purchaser  to  perform  his  contract,  or  a.  The  following  cases  hold  that  be- 
to  foreclose  and  sel!  his  interest  in  the  fore  proceeding  to  enforce  the  right  of 
property.  The  vendee  shall,  In  such  the  vendor  in  equity,  a  tender  of  a 
cases,  tor  the  purposeofthe  foreclosure,  deed  is  necessary.  Wakefield  i'.  John- 
be  treated  as  a  mortgagor  of  the  prop-  son,  26  Ark.  506;  Turner  t'.  Lassiler, 
erty  purchased,  and  his  rights  may  be  17  Ark.  663;  Klyce  v.  Broyles,  37  Miss, 
foreclosed  inasimilarmanner.  "  lo-ma  524;  McCaslln  v.  State,  44  Ind.  151; 
Ann.  Code,  1888,  45  4565,  4J66,  itole  v.  Wright,  50  Ind.  J96;  Evans  v. 

In  Todd  V.  Davey,  60  Iowa  533,   it  Feeny,  81  Ind.  532. 

was  held  that,  where  the  vendor   elects  In  the  following  cases  the  contrarr 

to  foreclose  the   contract   of  sate,    he  rule  ia  laid  down:   McKenzie  t^.  Bal<f- 

must   submit  10  the  rules  of  law  appli-  ridge,  49  Ala,  564:   Freeson  w.  Bissell 

cable  to  rorecloBures,  and  cannot,   alter  63   N.  Y.  t6S  ;    Church  v.  Smith,  39 

the   land  has  been  sold  and  bid    In  by  Wis.  49a, 

him   for  a  part  only   of  the  judgment.  In  Thomson  w.  Smith,  63  N.  Y.  wl, 

and  redeemed  by   the  defendant,   still  it  was  held  that   an  action   to  foreclose 

claim  a  lien  on   the   land  for   the   re-  a  lien  under  a  contract  for  sale,  cannot 

mainder  of  the  pure  base -money.  be  maintained  by  the  representatives  of 

In  Georgia,  there  ia  also   a   statute  a  deceased  vendor,   where  it  is  not  al- 

providing  for  the  foreclosure  and   sale  leged  or  shown  that   they  have   tend- 
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VENIRE  FACIAS— VENIRE  FACIAS  DE  NOVO. 

if  no  tender  is  made,  the  bill  shall  contain  an  offer  of  perform- 
ance,' unless  the  purchase-money  was  made  payable  on  a  day 
certain.* 

e.  Statute  of  Limitations. — The  right  of  a  vendor  holding 
title  as  security  for  the  purchase-money  may  be  enforced,  although 
the  debt  is  barred  by  the  Statute  of  Limitations.'  Moreover,  the 
possession  of  the  vendee,  like  that  of  a  mortgagor,  is  held  not  to 
be  adverse  to  the  right  or  lien  of  the  vendor,*  which  may  be  en- 
forced at  any  time  within  twenty  years  after  the  sale,  unless  pay- 
ment is  shown.' 

TSHIBE  FACIAS— (See  also  Jury  and  Jury  Trial,  vol.  12, 
P-  335)- — The  writ  of  venire  factas  is  a  judicial  writ  directed  to 
the  sheriff  of  the  county  in  which  a  cause  is  to  be  tried,  command- 
ing him  to  cause  a  jury  of  twelve  men  to  come  from  the  body  of 
his  county  to  try  the  issue  between  the  litigating  parties.* 

TXVIKS  FACIAS  DE  NOVO — (See  also  JURY  and  Jury  Trial, 
vol.  12,  p.  335). — A  fresh  or  new  venire,  which  the  court  grants 
where  there  has  been  some  impropriety  or  irregularity  in  return- 
ing the  jury,  or  where  the  verdict  is  so  imperfect  or  ambiguous 
that  no  judgment  can  be  given  on  it.'' 

ered,  or  are  ready,  willing,  and  able  to  4.  Hardin   t>.  Boj-d,  113   U.  S.   756; 

giv«,  ade«d,  unless  the   person  taking  Colcleugh    v.  Jobngon,   34  Ark.   311; 

Ibe  legal  title  to  {he  land,  either  as  heir  Gudger  v.  Bames.  4  Helsk.  (Tenn.)  570; 

or  devisee,  Ik  made  a  partT.     The  court  Lewie   v.  McDowell,  88   N.  Car,  161; 

diilinguUhed    the   case   from    that  of  Lewis  v.    Hawkins,  23   Wall.  (U.  S.) 

Freesoa  v.   Bissell,  63    N.  Y.  168,  on  no;  Burnett  v.  Caldwell,  g  Wall.  (U, 

theground  that,  in  the  latter  case,  "It  S.)  190;  Butlerf.  Douglass,  1  McCrary 

vat  unnecessary,  for  reasons  applicable  (U.  S.)  630. 

to  equitable  actions  only,  to  show  an  J n  the  case  of  Burnett  ii.  Caldwell,  9 

offer  to   perform   before  suit  brought.  Wall.  (U.S.)  190,  the  court,  by  Swayne, 

.    .    .    ThU  distinction     between  J.,  said  :"  If  the  contract  stipulates  for 

legal  and  equitable  actions,  grows  out  possession  by  the  vendee,  or  the  vendor 

of  the  circumstance  that,   in  the  latter,  puts  him  into  possession,  he  holds  as  a 

the  court  can  protect  the  rights  of  any  licensee.    The  relation  of  landlord  and 

parly   entitled   to  performance  in   the  tenant  does   not  exist    between   the 

judgment."  parties.     The  characteristic  feature  of 

1.  Freeson  v.  Bissell,  63  N.  Y.  168  ;  that  relation  is  wanting.     The  vendee 

Bruce  v.  Tilson,  15  N.  Y.  194;  McKle-  pavs  nothing  for  the  enjoyment  of  the 

roj- 1;,  Tulane,  34  Ala.  78.  property.     The  case  comes  within  the 

1.  Munford   v.    Pearce,  70   Ala.  453;  category  of  a  license.    In  such   cases 

Burkett  -u.  Munford,  70  Ala.  423.  the  vendee  cannot  dispute  the  title 

I,  Hardin  v.  Boyd,  113  U.  S.  756;  of  the  vendor,  any  more  than  the  lea- 
Lewis  II.  Hawkins,  13  Wall.  (U.  S.)  see  can  question  the  title  of  his  le»- 
iiq;  Butler   v.   Douglais,   i   McCrary  sor." 

(U.  S.)  630;    White   r.   Blakemore,  8  B.  Lewis  v.  Hawkins,  23   Walt.  (U. 

Lea  (Tenn.)  49;   Driver  v.  Hudspeth,  S.)    no;  Harris  v.  King.  16  Ark.  in; 

i6A]a.348;Bizzell  ['.Nix.60Ala.281;  Phillips   v.  Adams,  78   Ala.   325.     In 

31  Am.  Rep.  38;  Coidcleugh  xp,  John-  A  rka  mas,  t^xeie  is  no  bar  toasuitto 

ton,  34  Ark.  31].  roreclose  the  lien,  and  the  lien  may  be 

That  the  rule  ia  otherwise  in  the  case  entorced  within  a  reasonable  time,  even 

□f  the  implied   equitable  lien,  and  the  after  the  expiration  of  twenlv  years,  if 

lien  by  reservation  in  the  deed  of  con-  the    laches     is    explained.     Butler    v, 

vejence  see  sufra,  this  title,  Ho-a'  the  Douglass,  i  McCrary  (U,  S.)  63J. 

Litn  I,  Enforced,   and  Hovi  Express  S.  3  Bl.  Com.  352. 

Lien  U  Enjorced.  1.  Black's  L.  Diet. 
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VENTRE  INSPICIENDO— VENUE. 

TEHTHE  DTSPICIESDO— (See  also  PREGNANCY,  vol.  19,  p.  4 ; 
Infants,  vo!.  10,  p.  624 ;  Unborn  Children,  vol.  27,  p.  420).— 
A  CO  mm  on -law  writ,  issued  at  the  instance  of  the  heir  presump- 
tive, and  directed  to  the  sheriff,  commanding  him  that  he 
cause  examination  to  be  made  whether  a  woman  therein'named 
is  with  child  or  not,  and  if  with  child,  then  about  what  time 
it  will  be  born,  and  to  certify  the  same.  It  is  granted  in  a  case 
when  a  widow,  whose  husband  had  lands  in  fee  simple,  marries 
again  soon  after  her  husband's  death,  and  declares  herself  preg- 
nant by  her  first  husband,  and,  under  that  pretext,  withholds  the 
lands  from  the  next  heir.* 

TENTTE. — (See  Abatement,  vol  i,  p.  6;  Actions,  vol.  i,  p. 
178 ;  Change  of  Venue,  vol.  3,  p.  90 ;  Criminal  Procedure, 
vol. 4,  p.  729;  Domicile,  vol.  5,  p.  857;  Jurisdiction,  vol.  12, p. 
244 ;  Pleading,  vol.  18,  p.  467.) 

I.  Definition,  too.  V.  Judicial  Cognisance  of  Bounda- 

I.  Primarily,  300.  riea,  243. 

J.   Traiisilary  or  Leeal,  301.  VI.  Change    of    Venue    (See    also 

II.  In  the  Engliah  Practice,  lot.  Change  or  Vekur,   voL  3,   p. 

I.  /n  General,  aoi,  90),  I44. 

3.  Exirairrritoriat   Crimt,  Soa.  I.    To  Wkat  County.  244. 

III.  In  the  Federal  Couna,  104.  3.   Wieii  a  Ckanffe  May  Be  Madt, 
I.  /■  General,  204.  346. 

a.  Extraierrilorial  Injuries,  30?.  a.  In  General.  246. 

IV.  In  the  State  Couna,  309.  i.  Diiqualificaiionofthg 
I.  At  La-ai,  209.  y>"ig't  348. 

a.  In  Civil  Actiant,  209.    t^^  '•  Convenience   of    Witmeitei, 

(l)  Statutory    Reatricliom,  149. 

(3)  Practice;    Hemedies  d.  Imfosaibility   of  an   Imfar- 

Without  Change,  218  Hal  Trial.  350. 

(3)   CorforalionSuits.no.  e.  Non-Reiidence   of   Partiu, 

<4)  Extraterritorial    Tertt,  253. 

225.  3.   Who  May  Affly,  353. 

*.  /■  Criminal  Cases.  339.  4.    When     lie    Motion     May    Bt 

(l)   /n  General,  229.  Made,  254. 

(3)  Exiraterrilorial      Of-  ""      '  "^ ' 
fense.-,  236- 
a.  In  Chancery,  339. 

3.  In  Probate,  349.  157. 

L  DsmnTlov — 1.  PrimErily, — Venue  (Norman  French,  visw, 
Latin,  vicinetum,  vicinity,  neighborhood)  means  the  county  or 
district  in  which  the  facts  are  alleged  to  have  occurred,  and  from 
which  the  jury  are  to  come  to  try  the  issue.  Thus,  to  "  lay  a 
venue"  is  to  allege  a  place.* 

In  indictments,  the  venue  is  the  marginal  notation  of  the  county; 
e.  g.,  "  Suffolk,  scilicet."     In  this  manner,  also,  in  pleadings  at  com- 

1.   1BI.C0m.456.  Ini  Stat.Westminster.ch.  i.theword 

S.  Abbott's,  Black's,   Brown's,   Bou-  venue   signifies   a   resort.      A   writ  10 

Tier's,  Burrlll't,  Rapalje   &  L's.,  Law  cause  jurors  to  come  Is  called  a  Tenire. 

Diets,  The  iV«TO  rari  Code  treats  venue  M 
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VENUE. 


mon  law,  the  declaration  designates  the  county  in  which  the  cause 
is  to  be  tried.* 

3.  Tianiitory  or  Local — When  the  cause  of  action  might  have 
happened  anywhere — e.  g.,  trespass  for  assaulting  the  plaintiff — 
the  venue  was,  at  common  law,  designated  as  "  transitory,"  and 
the  pUintifl  might  adopt  any  county  he  pleased.  But  when  the 
cause  of  action  could  have  happened  in  one  county  only — e,  g., 
trespass  for  breaking  the  plaintiff's  close — the  venue  was  said  to 
be  local,  and  must  be  laid  in  the  county  where  the  close  was  situ- 
ated ;  but  could  be  changed,  if  an  impartial  trial  could  not  there 
be  had.» 

H  Vs  THB  ElsiJiH  PE4CTIC1 — 1.  In  General.  —  By  the  Judica. 
turc  Act,  "there  shall  be  no  local  venue  for  the  trial  of  any  action; 
hut  when  the  plaintiff  proposes  to  have  the  action  tried  elsewhere 
than  in  Middlesex,  he  shall,  in  his  statement  or  claim,  name  the 
county  or  place  in  which  he  proposes  that  the  action  shall  be  tried, 
and  the  action  shall,  unless  the  judge  otherwise  orders,  be  tried  in 
the  county  or  place  so  named."  The  order  may  be  varied  by  a 
divisional  court  of  the  high  court.' 


«th  p] 
n  V.  Butier,  7  How.  Pr.   (N.  Y.  Su- 
preme Ct.)  463. 

1.  This  ezcliwion  (ram  the  bodv  of 
the  pleading  wu  prescribed  bv  Reg. 
Gen.  Hil.  T.  4  Wm.  IV.  t  Tidd 
Pr.187. 

1.  3  Bl.  Com.  194. 

Ai  to  the  forum  domicilii,  and  the 
ftrum  rei  iil<g,  see  3  Kent'*  Com.  (13th 
ed.}  463;  Slorj  on  Conflict  of  Lawi 
(Sth  ed.),  4  550  ri  itq. 

For  ■  history  of  the  English  practice 
u  to  the  venue,  see  Jacob's  Law  Diet. 
(Tomllnt'  ed,),  pp.  334,  340. 

As  to  the  meaning  of  domicile,  tn 
reltlton  to  venue,  nee  Mitchell  v.  U.  S., 
ai  Wall.  (U.  S.)  350;  Desmare  'v.  U. 
S.,  93  U.  S.  605. 

In  transitory  actions,  the  venue  !i  a 
legal  fiction  devised  for  the  funher- 
■nce  of  justice,  and  cannot  be  traversed. . 
McKenna  v.  Fiak,  i  How.  (U.  S.)  141. 

In  trespais  quart  clouium  /regit,  tlie 
venue  <s  local.  Thus,  it  was  held  that 
tlifs  did  not  lie  In  England  for  one's 
hiving  entered  a  dwelling  in  Canada, 
ilthough  there  was  also  a  count  de 
iemU  asforlalis.  Doulaon  v.  Matthews, 
4  T.  R.  J03;  foUotucd  in  Livingston 
r.  Jefferson,  1  Broclt.  (U.  S.)  203,  and 
Mlitr  American  caties. 

In  Ralael  v.  Verelst,  l  W.  Bl.  1058, 
an  action  of  trespass  vi  el  armii, 
vunst  a  president  of  the  East  India 
Cooipany,  for  overawing  a  Nabob  into 
Iniprlaonlng  the  plaintiC  the  court,  by 
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of  real  property,  the  subject  beinglTied 
and  Immovable.  But  personal  Injuries 
are  of  B  iransitorT  nature,  and  sequun- 
tur  farum  rei.  .  .  .  Sujah  Dowla 
was  a  mere  Instrumeot.  .  .  .  What- 
ever makes  an  accessory  In  felony  will 
make  a  principal  in  trespass.  Since, 
therefore,  the  jury  has  found  the  pro- 
curement at  the  defendant,  he  is  liable 
as  f  principal  for  this  trespass."  Corn- 
fare  Rei  v.  Johnson. 6  East  583. 

In  Oiio,  in  1S40,  the  distinction  o{ 
local  and  transitory  did  not  exist  in 
personal  actions.  So  held,  in  an  action 
for  rent  against  the  assignee  of  a  term. 
Genin  V.  Grier,  loOhio  309.  Comfare 
Thayer  v.  Brooks,  17  Ohio  489 ;  49  Am. 
Dec.  474.  So,  also,  in  the  present  pro- 
cedure, in  construing  0»io  Rev.  Stat. 
1890,  {  5017,  allowing  railway  and  stage 
companies  to  be  sued  In  any  county 
through  which  the  road  passes,  ii  re- 
lates solely  to  the  jurisdiction  of  the 
person.  The  petition  need  not  state 
that  the  road  passeE  into  the  county; 
and  the  defendant  appearing  waives 
error  of  venue.  Southern  Ohio  R.  Co. 
V.  Morey,  47  Ohio  Si.  307. 

In  Texai,  also,  is  the  dietlnction 
abolished  by  statute  making  venue  de- 
pend on  domicile.  Armendiaz  v.  Still- 
man,  «  Tex.  613. 

S.  Supreme  Court  of  Judicature  Act 
1873  (36  and  37  Vict.,  ch.66,  p.  355), 
Sched.  Rules  of  Proc.  38. 
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At  common  law,  where  there  were  several  facts  material  to  the 
plaintiff's  action,  arising  in  different  counties,  he  might  lay  the 
venue  in  either.* 

2.  Eztraterrltorial  Crime. — If  any  felony  or  misdemeanor  be  be- 
gun in  one  county  and  completed  in  another,  it  may  be  dealt  with 
in  either  county,  as  if  wholly  committed  therein.* 

For  ohsoleacent  matter,  formerly  im-  tute  one  offense,  the  plaintiff  ma/,  tx 

portant,  concerning  the  laving  of  the  necessilale,   lay  the   venue   In  either." 

venue  at  common  law,  see  Bacon  Abr.  Scott  ti.  Brest,  a  T.  R.  138.     So,  ako, 

"Venue  ;"  and  ComynB  Dig.,  Pleader  C.  the  venue  may  lie   fn  either,  lor  the 

"  The   reaione   which   once   made  the  damagine  of  meadows  in  one,  caused 

venue    Important    have    long    disap-  by  the  diversion  of  water  in  another. 

pcared."     MannvlUe  Co.  v.  Worcester,  Leverldge  v.  HoskinE,  11  Mod.  257. 

138  Mass.  91 ;  53  Am.  Rep.  a6i ;  Hunt  As  to  the  venue  In  an  action  on  the 

V.  Fownal,  9  Vt.  4:7.  cfLse  for  a  collision  on  the  high  seas,  see 

In  Mostyn  v.  Fabrigas,  1  Cowp.  178,  General  Steam  Nav.  Co.  v.  Gulllon,  II 
it  was  held  that  trespass  and  false  !m-  M.  &  W.  S77.  As  to  that  in  an  action 
prlsonment  lay  in  England  by  a  native  for  divereion  of  a  stream,  see  Mersey, 
Minorquin,  against  a  governor  of  Min-  etc.,  Navigation  v.  Douglas,  3  East  497. 
ores,  for  such  injury  committed  in  3.  StaL  7  Geo.  IV.,  ch,  64,  4  11.  In 
Minorca;  the  court,  by  Mansfield,  an  action  for  driving  a  distress  out  of 
C.  J.,  remarking  that  the  lading  of  the  the  hundred  into  another  county,  the 
venue  in  Minorca,  with  a  ■videlicet^  was  venue  might  be  laid  in  either  coun^. 
a  fiction  Invented  by  the  law  in  fuither-  Pope  r.  Davis,  2  Taunt,  itfl, 
ance  of  justice,  also  criticising  the  re-  Delivery  at  a  post  office  in  Leicester, 
port  that  the  court  had  said  that  "as  of  a  sealed  letter  inclosing  a  libel  al- 
men  they  have  one  wav  of  thinking,  leHiig  bruUlitv  of  soldiers  of  George 
and  as  judges  thej-  have  "another ;  "  and  III.,  was  held'  to  be  a  publication  of 
reviewing  the  laying  the  venue  in  Rob-  the  libel  in  Leicester,  although  the  In- 
erts  V.  Harnage,  I  Ld.  Raym.  1041,  tent  was  to  publish  it  where  it  was  aft- 
which  was  an  action  on  a  bond  made  at  erward  published,  namely,  in  Middle- 
Port  St.  David's  in  the  East  Indies,  sex.  Rex  ii.  Burdett,  4  B.  &.  Aid.  95. 
"vidtlicft,  at  Islington,  in  the  county  Putting  a  letter  containing  a  forged 
of  Middlesex,"  and  Parker  v.  Crook,  check  in  the  Manchester  postolfice,  was 
10  Mod.  355, covenant  on  deed  indented,  held   to   be   an   uttering   in   Lancaster 

The  venue   in   an  action  to  recover  county.      Rei  v.  Ferkin,  2   Lewin  C. 

for  a  nuisance — e.  £■.,  damage   from  a  C.  150. 

defective  eaves  spout — must  be  where  Where  a  registrar's  letter  containing 

It  occurred.  Warren  v.  Webb,  1  Taunt  a  false  return  of  his  fees,  and  his  afli- 

377.  davit  thereto,  were  made  in  Northamp- 

1.  Bulwer's  Case,  7  Coke  1 ;  London  ton,  but  the  treasury  minute  on  which 

V.  Cole,  7  T.  R.  583.  the  pay  master -general  made  payment 

A,  by  deed  executed   in  London,  for  wa»  drawn  up  at  Westminster,  it  was 

securing  repayment  of  money  lent  to  held  that  the  venue,  in  an  indictment 

B,  was  appointed  receiver  of  B's  rents  for  obtaining,  etc.,  bv  false  pretenses. 

In  Middlesex,  with  a  pretended  salary  was  properly  Uid  in  N'orthamptonshire. 

which  enabled  A  to  retain  usurious  in-  Reg.  v.  Cooke,  i   F.  &  F.  64.     So,  also, 

terest.   A  received  the  rents  in  Middle-  where  a  false -pretense  letter  was  posted 

sex.  but  settled  the  accounts  in  London,  at    Nottingham    to  the    prosecutor    in 

and  there  paid  the  balance  upon  which  Caudry,  france,  (he  venue  was  held  to 

the  usurious  interest  was  allowed.    In  a  be  properly  laid  in  Nottingham.     Reg. 

gai  tarn  action  for  the  penalty,  it  was  f.  Holmes,  11  Q^  B.  Div.  23.      To  the 

held  the  offense  was  completed  in  Lon-  same  effect  see  Reg.  r.  Leech,  Dears  C. 

don,  and  that  the  venue  was  properlv  C.  642 ;  7  Cox  C.  C.  too;  Reg.  v.  Jones, 

laid  there;  the  court,   by  Ashurst,   /.,  1  Den.  C.  C.  551. 

saying  :  "  Even  supposing  the  founda-  Where   one   obtained,  from   a   New 

tion  of  this  action  to  have  arisen  in  two  York  banking  bouse,  a  circular  letter 

counties,  I  think  that  where  there  are  on  a  London  bank  for  no/,  prefixed  a 

two  facts  which  are  necessary  to  consti-  "5,"   making   it  5,110/,  and  obtained 
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In  case  of  a  murder  committed  on  land  out  of  the  United 
Kingdom  by  a  British  subject,  whether  within  the  king's  do- 
minions or  not,  a  justice  of  the  peace  of  the  county  where 
the   murderer   is   found   may  take  cognizance  of   the  offense;* 

from  a  firm  In   St.  Petersburg,  by  ex-  \%  not  Ruttainable  by   proof  of  itealing 

hibitlng  the  same,  drafts  for  jEi.ioo  and  and  bringing  them  when  dead  into  the 

£i,SOo,ilwaB  held, upon  his  being  found  county.     Rei   v.   Halloway,  i  C.  &  P. 

ind  arrested  in  England,  that  he  wai  127;  11  E.  C.  L.  341. 

not  indictable  in  £a^/((H(^  for  attempt-  An  Indictment  for   Btealing  "silver" 

ing  to  obtain  money  from  the  London  in  Londonderry  county,  Is  not  suataln- 

banli  by  false  pretenses  ;  for  had  the  St.  able  by  proof  of  receiving,  with  guilty 

Petersburg  firm  obtained  payment,  it  knowledge,  and  trying  to  sell  therein, 

would  not  have  been  an  obtaining  for  "silver  spoons"    stolen  In    Antrim 

hit  use,  therefore  not  by  bim.     Reg.  v.  county.     Rex  v.  McAleece,  I  Crawf.  j[ 

Garrett,  21  Eng.  L.  &  Eq.  606.  D.C.C.i.i;4-    C<fm/iir«  the  case  of  two 

In  case  of  a  conspiracy  entered  into  horses  alleged  to  be  stolen  In  Sotnemet- 

upon  the  high  seas,  between  the  captain  shire,  not  al  the  same  time,  not  sustain- 

and  the  purser  of  a  man-of-war,  to  cheat  able   by   proof  of  a  Joint  taking   Into 

the  Crown  by  false  vouchers,  the  venue  Wilts.     Rex  v.  Smith,  Ry.  &  M.  391;. 

WM  held  to  be  properlv  laid  in  Middle-  According  to  Coke, "  Before  the  mak- 

sex.     Rex  f.  Brisac,  4  East  164.  Ing  of  the  statute  of  Edw.  VT.,if  a  man 

Ad  action  for  a  false  return  is  local,  had  been  feloniously  stricken  or   poi- 

but  the  venue  may  be  laid  in  the  county  soned  in  one  county,  and  afterwards  had 

where  it  waa  made,  or  In  that  in  which  died   in  another   county,   no   sutliclent 

It  appears  of  record.     Lord  ti.  Francis,  indictment    could    thereof    hare   been 

la  Mod.  408;     Griffith   v.    Waliier,  i  taken  in  either   of  said   counties;   be- 

WUs.  336.  cause,   by   the   law   of  the   realm,  the 

See,  further,  as  to  vettue  of  indict-  jurors  of  one  county  could  not  inquire 

ment  for  obtaining  by   false  pretenses,  of  that  which  was  done  in   any  other 

etc.,CKiiiiNAL  Pkocedurk,  vol.  4,  p.  county.  3  Coke's  Inst.  48. 

736.  note  3.  In  1831,  where  the  mortal  stroke  was 

The  sending  of  a  letter  threatening  Inflkted  in  one  county,  and   the  death 

murder    Is    punishable   in   the  county  occurred  in  another,  thefelonv  washeld 

where  tbe  prosecutor  received  it.    Rex  to  be  In  the  former.   Rex  v.  Hargrave, 

V.  Girdwood,  1  Leach  C.  C.  169.  5  C.  &  P.  170;  14  E.  C.  L.  160. 

The  statutory  offense  of  selling  coals  1.  Stat.  9  Geo.  IV.,  ch.   31,  4   7. 

of  a  different  description   from  those  For  its  full  text,  see  4  Bl.  Com.  (Shars- 

contracted    for,    is   complete    in   the  wood's  ed.  1860)305,  note. 

county  where  the  coals  are  delivered,  In  1843,  the  fifteen  judges  held  that, 

ind  not  where  contracted  for.     Other-  under  this  statute,  the   murder  of  an 

1   the    offense    of   not  justly  alien  at  Smyrna,  bv  a  British   subject, 

....    „ =_..^,^j„j„_      .__.._,_:._ ,   _...,_ 


,.  203.      Similarly  was  it 


measuring  them.  Butterfield  v.  Windle,  was  cognizable  in  the  < 

4  East  385.     Compare  Grosvenor  u.  St.  London.     Reg.  v.  Azzopardi, 

Aueustine,   f2   East  144.  *  -.     ..      . 

Under  Stat.  3  Hen.  VII.,  ch.  2,  upon 
an  indictment  for  forcibly  abducting 
tnd  marrring  an  heiress,  it  was  held 

that  "if  s'he  was  taken  with  force  in  C.  &  P.  394;  119  E.  C.  L.  438,     Simi- 

Middlesex,  and  carried  In  a  coach   to  larly,  in  iSii;,  as  to  a  killing  at  Lisbon, 

Strandbridge,  and  brought  by  the  de-  Portagnt.     Rex  v.  Sawyer,  2  C.  &  K. 

fendants  into  Surry,  it  was  a  continuing  loi ;  61  E.  C.  L.  101, 

force.and  a  forcible  caption  in  Surry."  In  1S36,  a  Spaniard,  articled  to  serve 

Fulwood'a  Case,  Cro.  Car.  I.  4SS.  asinterpreter  on  a  British  vessel,  killed 

An  indictment  (or  stealing  a  brass  a  sailor,  off  Zanzibar,  but  was  acquit- 
fumace  In  Hereford  county,  is  not  bus-  ted.  as  not  being  a  "subject  of  his 
lainablebv  proof  of  stealing  it  in  Rad-  Majesty,"  within  the  sUtule,  Rex  !■. 
nor  county,  breaking  it,  and  bringing  Mattos.  7  C.  &  P.  4,i;8;  32  E.  C.  L.  384. 
the  pieces  into  Hereford  County.  So,  One  charged  with  killing  another  on 
slso,  as  to  a  charge  of  stealing  •'  two  board  a  Brazilian  slaver  that  had  been 
tiirliey»;"thls  means  live  turkeys,  and  it  siezed  by  a  British  cruiser.was  acquitted 
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and  an  accessory  before  the  fact   may  be  treated  as  a  principal 
felon.' 

m.  In  the  FedEEAL  Coobts — 1.  la  OencraL — tn  absence  of 
contrary  statutorj'  provision,  the  rules  of  the  common  law  of  Eng- 
land govern  the  laying  of  the  venue  in  local  and  transitory 
actions.*     Accordingly,  trespass  quart  clausum  fregit  is  a  local 

for  want  of  proof  of  lawful  posscBsion.  po^aphing  Co.  v.  New  York  Tjpog- 

Reg.  *.  Serva,  3   C',  &  K.  53  ;  61  E.  C.  raphing  Co.,  44  Fed.  Rep,  711. 

L.  53.  A  trial  on  seizure,  under  act  of  1793 

1.  Stat.  1 1  &  13  Vict.,  Ch.  46.  (  United  Stales  Rev.  Stat.  1878,  ^  4337), 

At  Paris,  in  185S,  Felix  Orsini  threw  for    proceeding   on   a   foreign   voyage 

hand    grenades   at    Louie    Napoleon's  wilbout  regiatration,   muEt   he    in   the 

carriage,   liilling  ten  persons  *  and  in  judicial  district  where  the  seizure  was 

England,  Simon  Bernard  was  Indicted  made,  without  regard  to  where  the  for- 

for  previously  inciting,  etc.,  to  the  deed,  feiture   seemed.       Keene   v.   U.  S.,  5 

Campbell,   C.  J,   instructed   the  jury  Cranch  (U.  S.)  304. 

that,  if  it  l>e  found  that  Bernard  coun-  Libels  r'n  rem  may  be  prosecuted  in 

selled  the  deed, the  test  of  guilt  was,  anydistrictwhere  the  property  isfound. 

"Was   the   event   a   probable   conse-  Propeller   Commerce,  1  Black  (U.  S.) 

quence  of  theact  which  hecounselled?"  581;     The  Slaver*  (Reindeer),  3  Wall. 

Bernard  was  found  not  guilty.    Reg.  ti.  (U.  S.)  403. 

Bernard,  i  F.  &  F.  340.  As  to  venue,  the  .^mrriVan  admiralty 

In  the  time  of  Henry  VIII.,  an  ap-  system  is  not  so  "  contracled  "  as  thiE 

peal    of    robbery   against    acceuoriea  of   England.     Nelson    v.  Leland,    ]] 

abetting  in  one  county  a  felony  com-  How.  {U.  S.)  55, 

mltted  in  another,  must  be  laid  in  the  Under    U.    S.    Act    1887,    ch.   373, 

county   where   the   abetting  occurred,  amended  In  iSSS.ch. 866, a  suit bjaclt- 

Gawen  v.  Hussee,  i  Dyer  38  a.  izen  or  subject  of  a  foreign  slate  againit 

3.  Trti'pa.f.ide  bonis  asfortatiifheVag  a  citizen  of  the  United  States,  Cia  be 
a  transitory  action,  it  is  necessary  to  brought  in  a  federal  court  only  in  tlie 
lay  only  the  place  of  trial  under  a  vi-  district  in  which  the  latter  resides, 
delicti.  And  where  a  writ  mentions  a  Campbell  v.  Duliith,  etc.,  R.  Co,  jo 
trespass  with  force  and  arms  upon  the  Fed.  Rep.  341.  Sections  740-42  of 
storehouse  of  the  plaintiff,  and  a  seizure  United  Stales  Rev.  StatB.,as  to  venue  of 
and  destruction  of  goods,  it  covers  a  suits  of  a  "  local  nature,"  were  not  re- 
transitory  as  well  as  a  local  action,  pealed  by  the  jurisdictional  acts  of  187J 
McKenna  v.  Fisk,  i  How.  (U.  S.)   341.  and  i8S7-«8. 

In   Mitchell  v.   Harmony,   13  How.  Within    United  States  Rev.  SUt.,  f 

(U.  S.)   115, 137,  an  action  against  an  739,  a  railroad  company  is  an  "inhabit- 

army  officer  for  trespass  J?  ftOHMO.i/or-  ant  "  of  any  district  in   which  it  oper- 

iatis    committed   in   Mexico,   In    1S47,  ates  its  road  through  authorized  agents, 

brought    in   the    United  Stales  circuit  East  Tennessee,  etc.,  R.  Co.  r\  Atlanta, 

court  for  the  southern  district  of  JVe-w  etc,   R.   Co.,  4q  Fed.   Rep.   60S.    So, 

Tori,  the  court,  by  Taney,  C.J.,  aald :  also,  as  to  inhabitancy  by  a  telegianh 

"  An  action  might  be  tnaintaincd  for  it  company.     U.  S.  v.  Southern  Pac.  R. 

in  the  circuit  court  for  any  district  In  Co.,  49  Fed.  Rep.  397. 

which  the  defendant  might  be  found,  The  restriction  in  U,  S.  Act  18S1,  4  J. 

upon  process  against   him,  where   the  against  repeal  of  any  right  under  that 

citiienship   of   the    respective    parties  of  1875,  ^  8,  allows  a  bill   to  be  main- 

gave   jurisdiction    to   a   court  of   the  tained  to  enforce  liens  on  part  of  a  rail- 

Vniltd  Stales."  road  In  the  district,  against  a  general 

A  suit  in  acircuitcourt  of  the  t^aiVerf  mortgage  alraut  to  be  foreclosed  in  an 

S/a/»,  against  a  corporation  chartered  ancillary   suit,   although   some  of   the 

by   the   State  of  Connecticut,  may    be  defendants    are   non-residents  thereof 

brought  by   a  resident  of  Texas  In  a  McBee   v.   Marietta,  etc.,    R.   Co.,  48 

Texas  county  where  Hn  agent  conducts  Fed.  Rep.  343. 

business   thereof,   bv   service  on   him.  In  a  suit  in  a  federal  court  in  AVa' 

Angcrhoefer  v.  Bradstreel  Co.,  23  Fed.  Jersey,  brought  by  a  resident  of  Mis- 

Rep.  305.     But  c.>in/a»'e  National  Ty-  souri,  the   directors   of  the  defendant 
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mining  <\>mpan_v  were   enjoined   from  patent*,  hti  acceptance  of  service  in  a 

dupoBingoforM  contTBr/ to  their  con-  district    other  than   that   wherein  the 

tract  with  the  plaintiff.     It  wai   held  suit  is  brought,  "  to  have  the  same  ef- 

tiiat  B  Eupplementat  hill  would  not  He  feet   aa  if  duly  served   on  me  b^   the 

charging  ■   director,  an  Inhabitant  of  proper  officer,"   was  held   not   to  be 

PeBH.ry/i'Oflf'i?,  with  diaobeying'  the  in-  equivalent  to  a  voluntary  sppearsnce, 

junction  in  bringing  suit  in  Mexico  to  or  a  being  found,  within  section  739. 

enforce  a  debt,  cause  the  mines   to  be  Butterworth  v.  Hill,  114  U.  S.  118. 

■old,  etc.   Mexican  Ore  Co.  !>.  Mexican  A    railroad  corporation,  controlling 

Guadaioupe  MIn.  Co.,  47Fed.  Rep.  3<;i.  no    line   in   Utva,  cannot   be   sued  In 

The  provision  of  UMtled Stales  Rev.  lo-n/a,  on  a  cause  of  action  not  arising 

Stat.,  4   IT03,   that  a    suit   to  recover  there.    Elgin  CannlDg  Co.  v.  Atchison, 

monev   paid  bj  Indians  on  unlawful  etc.,  R.  Co.,  34  Fed.  Rep.  866. 

contracts,  may  be  broughf'in  an/court  For  jurisdictional  purposes,  a   cor- 

of  the    Vnite'd  Stntes;'   must    be  con-  poration    is   a  citizen  of  the  state  by 

Btrued  with   U.  S.  Act  1S87,  to  mean  which  it  was  created,  irrespective  of  its 

acourt  of  the  district  whereof  the  de-  places  of  business.     Pacific   R.  Co.  v.. 

fendant  Is    an    inhabitant.     U.   S.    v.  Missouri  Pac.  R.  Co,  33  Fed.  Rep.  565. 

Crawford,  47  Fed.  Rep.  561.  But  fomfare  Harding  u.  Chicago,  etc., 

A  defendant  does  not,  by  accepting  R.  Co.,  So  Mo.  659. 

service,  preclude  his  motion  to  dismiss  In   U»iltd  States   Rev.  Stat.,  f  541, 

the  suit  for  lis  not  being  brought  In  the  making  the  southern    federal    district 

district   of    hia    residence.     0.    S.    v.  of  New   Tori,  afler   designating    the 

Loughrey,  43  Fed.  Rep.  449.  territory    ot   the    northern    and   the 

A  corporation  created  In  one  state,  eastern  didtricts.  include  "the  residue 

and  having  agents  and  a  business  ofiicc  ot  said  state,"  the   United  States  res- 

lothcr.  Is  an  "inhabitant"  of  the  ervation  at  West   Point  is  embraced. 


latter,  within  U.  S.  Acts  18S7,  ch.  371,     Beekman   v.   Hudson   River,  etc.,   R, 
and  1S88,  ch.  866.  Riddle  v.  New  York,     Co.,  3;  Fed.  Rep.  1. 

R.  Co,  39  Fed.  Rep.  ago,  A  pier  of  New  York  City  is  part  of 


Under  U.   S.  Act   i%7,  and    Tenas  the  lend,  and  n. 

Rev.  Stat.,  art.  1198,  f  3i,  art.  uaj  and  within  said   section  543.     Euberweg  i'. 

4TI0,  a  suit   by   a   citixea   of  Mtxico,  La   CoTnpagnle  Generate  TransatUn- 

agalnst  a  railway  company,  lies  In  the  tique,  35  Fed.  Rep.  418. 

we«lem  district  of  Texas,  into  which  Under  U.  S.  Act   1887,  a  suit  by  A 

its  road  extends,  and  where  it  has  busi-  and  B  against  C,  on  a  contract  entered 

EKSS  age nta,  although  ita  principal  office  Into  by  A  as  partner  of  B,  does  not  lie 

i>  In  the  eastern  district.     Zambrino  v.  In  a  district  whereof  B  and  C  are  non- 

Galvetton,etc.,R.Co„38Fed.Rcp.449.  residents.      Smith   v.    Lyon,    38    Fed. 

A  steamship  company  incorporated  Rep.  53. 

and    having    Its    principal     ofiicc     In  The  privilege  under  U.  S.  Act  1887, 

Gtrmany,  whereof  all  its  directors  are  f  i,   is  waived  by  the  defendant's  filing 

residents,  and  having  a  financial  agent  a  general  appearance  and  answering  to 

in  New  Tark,  but  having  the  office  of  the  merits.     Morrison  v.  Atlas  Steam 

Its  industrial  operations  In  America  at  Ship  Co.,  37  Fed.  Rep.  379. 

itsplersin  A'eB'yerMj',  Isnotan'Mn-  Under  U.S.  Act  1887,  a  suit  by  a  Ves- 

habltant"  of  New  fork  within  U.  S.  Ident  of  Oiio  against  residents  of  New 

Act  1887.    Hohorit  V.  Hamburg  Amer-  fork,  VermoHl,  and  Maine,  to  enforce 

kan  Packet.Co,  38  Fed.  Rep.  373.  a  claim   to   property  m     Vermont,    u 

A  defendant's    objection     to   being  properly  brought  in  the  Vermont  dls' 

served  out  of   his   residence,   may  be  trict.     Carpenter   v.   Talbot,   33    Fed, 

tailed  by  demurrer,  as  well   as  by  mo-  Rep.  537. 

tionto  dismiss.     Miller  Magee  Co.  v.  Under   U.   S.    Act   18S7,  when   the 

Carpenter,  34  Fed.  Rep.  433.  jurisdiction  depends  on  citizenship,  the 

A  foreign  corporation  organized  ex-  suit   may   be  In  the   district  of  either 

presfly   to   buy,  own,   and   operate   a  party ;  when  on   other  grounds,  in  the 

mine  In    Oregon,   and  having  officers  district  of  the  defendant's  domicile.    St. 

rtiere  working  it,  is  an  "  Inhabitant "  of  Louis,  etc. ,  R.  Co.  v.  Terre  Haute,  etc., 

thatdiitrict,  within  the  U.S.  Judiciary  R.  Co.,  33    Fed.  Rep.   385;    Bank    of 

Act  ot  188S,  I,  I.  Mliler  v.  Eastern  Ore-  Winona  v.  Avery,  34  Fed.  Rep.  81. 

r>Q  Gold  MIn.  Co,   45  Fed.  Rep.  345.  Under  U.  S.  Acts  1687  and  1888,  a 

In  a  suit  under  United  States  Rev.  New  fork  corporation  having  itsprin- 

StaL, }  491  J,  agalnat  the  coromlMlonerof  clpal  office  In  New  7*0rA,caniiot  be  sued 
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action ;  therein  the  situs,  not  the  residence  of  the  parties,  governs 
the  venue.' 

In  an  Itliitois  federal  court.     Pretton  i>.  fendant  was  a  non-resident,  and  that  the 

Fire  .Extinguisher   Mfg.   Co.,   36   Fed.  state   court   had   acquired   jurlBdiction 

Rep.  711.  by  foreign  attachment  without  personal 

Under  U.^  Act  1883,  giving  the  fed-  service.     Crocker  Nat  Bank  v.  Psgen- 

eral  dietrict  court  of  A'anjuj jurisdiction  stecher,  44  Fed.  Rep.  705. 

ofoffenbeacommittedinapartofthe/ii-  A  federal  circuit  court  will  decline 

dian  Tern/try,  "not  set  apart  and  oc-  jurisdiction  of  a  suit  againat  a  corpora- 

cupied  by"  certain  tribes,  these  words  tion  created  in  another  state.   National 

mean  Bubject  to  the  control  of ;  actual  Typographing  Co.  v.  New  York  Ty- 

occupancy  is  not  necessary.     U.  S.  v.  pographing  Co..  44  Fed.  Rep.  71 1. 

Rogers,  33  Fed.  Rep.  658.  A  defendant  may  waive  the  ciemp- 

One  to  whom  the  administrator  of  a  tion  from  suit  out  of  the  district  of  in- 

patentee  has  assigned  a  right  of  action  habitancy.     Jewett   v.   Bradford    Ssv, 

for  an  infringement,  may,  in  his  own  Bank,  e'                     ^   .    ^ 


m  In  any  state  whose         Under  U.  S.  Act  1S88,  ch.  866,  requi: 
lit,  hy  the  assignee  of  a    ing  the  venue  to  be  in  the  district  ot  tt 
chose  in  action  in  his  own  name.     May     defendant's  inhabitancy,  the  federal  cii 


Logan  County,  30  Fed.  Rep.  350.  cuit  court  of  AVw  yersfv  has  no  iur 
federal  circuit  court,  to     diction  over  the  commissioner  of  p 


infringement  of  a  patent,  does  ents,  his  official  residence  being  ir 

not  lie  in  Missouri  against  a  citizen  of  District  of  Columbia.     Illingworth  v. 

Indiana.   Thereupon  objection  may  be  Atha,  4a  Fed.  Rep.  141. 

raised  by  demurrer,  as  well  as  by  motion  Under  U.S.   Act  1875,  ch.  137,  $S 

to  dismiss.     Reinstadler  v.  Reeves,  33  (unrepealed    by   U.  S.   Act   iSffl.  ch. 

Fed.    Rep.  30S.      Nor   in   New    Tork  866J,  the  federal  circuit  court  has  juris- 

against  a  corporation  in    Conuaclicui.  diction  of  a  suitto  foreclosea  mortgage 

Halstead  v.  Manning,  34  Fed.  Rep.  565.  on  land  In  its  district,  though  some  of 

An  action  hy  a  resident  of  Missouri,  the  defendants  reside  in  aaother  district. 

for  violating  the  interstate  commerce  Ames  t'.  Holderbaum,43  Fed.  Rep.  341. 

law,  does  not  He  in   a  federal  circuit  A  corporation  created  by  an  act  of 

court  in  Missouri,  against  a  corpora-  Congress,  may  be  sued  In  the  federal 

tion  created  by,  and  having  its  prin-  courts  in  any  district  where  it  is  doing 

dpal  office  in,  Mississiffi,  although  it  business  and  has  an  agent  on  wlunn 

has  an  office  and  agent  in  Missouri,  service  can  be  made,  although  its  prin- 

and  the  petition  ihows  a  cause  of  action  cipal  office  is  In  another  state.     Van 

at  common  law.    Connor  i/.  Vicksburg,  Dresser  w.  Oregon  R.,  etc.,  Co., 48  Fed. 

etc„  R.  Co.,  36  Fed.  Rep.  173.  Rep.  lai. 

A  civil  auk,  by  an  ///i hoi j  corpora-  1.  InLivIngstonv.  Jefferson,  i  Brock, 
tion,  does  not  lie  in  a  federal  circuit  (U.  S.)  103,311,  which  was  anaction  to 
court  in  fliinois,  against  a  Connecticut  recover  for  the  act  of  the  defendant 
corporation  having  its  principal  office  whilepresident,  for  removing  the  plain- 
in  Massachusetts,  although  doing  bus-  tiff  from  the  balture  in  New  Orleans, 
Inets  in  llliuois.  GormuUy,  etc.,  Mfg.  the  court,  by  Marshall,  C.  J.,  after  an 
Co.ii.PopeMfg.Co.,  34  Fed.  Rep.SrS.  historical  review  of  the  English  com- 

An  action,  by  a  citizen  of  Mexico,  mon  law  thereon,  said  ;  "  A»  defined  in 

does  not  lie  in  a  federal  circuit  court  In  the  judicial  act,  and  in  the  constitution 

California,  against  a  Connecticut  cor-  which  that  act  carries  into  execution, 

poration,  although  It  has  an  office  and  it  is  worthy  of  observation  that  the  ju- 

managing  agent  in  California.     Den-  rlgdiction  of  the  court  depends  on  the 

ton  V.  International  Co.,  36  Fed.  Rep.  1.  character  of  the  parties.     ...    In  a 

A  cause   of  action   for   einetling  a  court     so    constituted,    the    at^meot 

passenger  from  a  railway  train,  lies  in  drawn  from  the  total  failure  of  justice, 

the  state  where  the  contract  of  carriage  should  a  trespasser  be  declared  to  be 

was  broken.    Maxwell  r.  Atchison,  etc.,  only  amenable  to  the  court  of  that  din- 

R.  Co.,  34  Fed.  Rep.  286.  trict  in  which  the  land  lies,  and  in  which 

U.  S.  Act  1888,   ch.  866,  applies  to  he  will  never  be  found,  appeared  to  tae 

suits  begun  in  a  federal   circuit   court,  to  be  entitled  to  peculiar  weight.    But 

It  is  no  bar  to  the  jurisdiction  of  a  case  according  to  the  course  of  the  common 

removed  from  a  state  court  that  the  de-  law,  the  process  of  the  court  must  be 
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Crimes  committed  against  the  laws  of  the  United  States  may 
be  tried  at  such  place  as  Congress  by  law  shall  designate.' 

8.  EztTaterritorial  Injuriei. — In  case  of  a  misuse  of  waterpower, 
causing  extraterntoriai  injury,  the  district  in  which  the  water  is 
diverted  has  jurisdiction  of  the  offense.* 

A  bill  in  equity  to  abate  a  nuisance,  is  a  local  suit  which  can  be 
brought  only  in  the  district  where  the  nuisance  Is  situated.^ 

"  The  trial  of  all  offenses  committed  upon  the  high  seas  or  else- 
where, out  of  the  jurisdiction  of  any  particular  state  or  district, 
shall  be  in  the  district  where  the  offender  is  found,  or  into  which 
he  is  first  brought."* 

executed,  in  order  to  give   it  the  right  Island  side  of  the  Pawtucket  river  and 

totry  the  caiuse,  and,  consequentlj,  the  a  water  power  interest  therein,  Con- 
defect  of  justice  might  occur.  Other  atrucled  in  Rhode  Island  a  canal 
judge!  have  felt  the  weight  of  this  around  the  dam  of  B,  who  owned  land 
argument,  and  have  struggled  incBeCtu-  on    the  Ceimrctirtit  side,    and   a  water 


without  a  remedy.  1  must  submit  to  It."  United  Slatts  circuit  court  for  Rhode 

At  to  local  jurisdiction  of  a  prosecu-  Island,  a  bill  in  equity   for  an  injunc- 

Uon  for  depositing  a  letter  mailed  In  tion,  etc.   Stillman  w.  While  Rock  Mig. 

Pennsylvania,   and   delivered   In   I^evi  Co.,  3  Woodb.  &  M.  (U.  S.)  SjS.    Com- 

ytrsey,  offering   to   bribe    a   revenue  fare  the  case  of  the  Bird's  Island  dam 

commlMioner,  see  U.  S.  v,  Worrall,  a  in  the  Delaware  river.     Rundlet..  Del- 

Dall.  (U.  S.)  384.  aware,  etc..  Canal  Co.,  14  How.  (U.  S.) 

See/B/ro,thi9  title,  Judicial  Cogni-  80    {diaMnling  opinion   of   Daniel,   J., 

lance  of  Boundaries.  9S-'t>i). 

1.  E.  g^   Act  of  1844,   allowing  the  Where  A,  in  Canneclicut,  diverted  a 

United  States  circuit  court  for  Ark-  stream  flowing  thence  Into  Massaciu- 

anitti  to  try  offenses  committed  in  Che  setts,  Eo   that  it  ceased  to  flow  to  B'a 

Indian  Terrilery.     U.  S.  v.   Dawson,  mill  in  Massachusetts,  it  was  held  that 

IJ  How.  (U.  S.)   467.     But  such  crime  the  United  States  c\tai\tca-ox\.iar  Con- 

Is  local   Ii   committed   within   a  stale,  nectical  had  jurisdiction  of  B'b  action 

Enasp.  Bollen,  4  Dall.  (U,   S.)  341.  for   consequent  dama^.     Foot  «.  F.d- 

Where    a    gun   was    fired    from  an  wards,  3  Blatchf.  (U.  S.)  31D,   Compare 

American  ship  in  the  harbor  of  one  of  the  case  of  a  mill  owner  on  the  Massa- 

the   Society  Isles,  killing  a  native  on  ckntetts  side  of  the  Pawtucket  against 

board  a  schooner,  the  act  was   beld  to  one  on  the  Rhode  Island  side.     Slack 

be,  in  contemplation  of  law,  on  board  v.  Walcott,  3  Mason  (U.  S.)  joS. 

tite   foreign    achooner,    and  a  United  1.  Where   the   nuiiiance   complained 

States  court  to  have  no  jurisdiction  to  of  was   the  Rock  Island  brid^,  1570 

indict    for     manslaughter.     U.    S.    v.  feet  long,  with  three  piers  In  lovia  and 

Davis, 3  Sumn.  (U.S.)  481.  three   in  ///(niiij,  It  was  held   that   the 

Thefedersldrcuitcourt  haajurisdlc-  United  5'/.i/rj  di strict  court  for  lo-aa 

Hon  of  a  homicide  committed  by  one  had    no  power  to   abate   the    Illinois 

soldier  upon  another  within  a    United  portion.     Mississippi,   etc.,  R.   Co.   v. 

Stales  military  reservation.    U.  S.   v.  Ward,  J  Black  (U.  S.)  485.      Compare 

CUrk,3i  Fed.  Rep.  710.  Howard  v.  Ingergoll,  13  How.  (U.  S.) 


Revocation  of    an    executive    order     381,  a  case  of  flowage  damage  to  land 

's  Jurlsdlc-     ret] 
tlon  of  an  indictment  found  after  such        4.   United  Slates  Rev.  Stat.   187S,  } 


bating  an    Indian    reservation,  does  from  a  dam  in  another  state,  which  was 

I  affect  the  federal  court's  Jurlsdlc-  retried,  33  Ala.  673. 
I  indictment  found  after  such         4.    United  States  T 

revocation,  for  a  murder  committed  be-  730.     "  First  brought  "  1  .  . 

fore.  U.  S.  p.  Brave  Bear,  3  Dakota  34.  todv,  and  not  to  mere  arrival.     U.  S. 

3.  For  anatogouB  decUiong    of  state  v.  6ird,  I   Sprague  (U.  S.)  399;     U.  S. 

eourH.see  i»^rfl,  this  title,  .E«/ra(err(.  *.  Armo,  19  Wall.  (U.S.)  486, 
torial  Offenses.  Where  the  mate  of  a  vessel  gave  the 

Where  A,  owning  land  on  the  Rhode  master  a  mortal  stroke  In  the  haven  of 


)v  Google 


In  th«  Fad«nl  Conrti.                       VENVE.  ZxtnUrritorUl  InJuiM. 

"  When  any  offense  against  the  Untied  Slates  is  begun  in  one 
judicial  circuit  and  completed  in  another,  it  shall  be  deemed  to 

have  been  committed  in  either  .  .  .  and  may  be  dealt  with 
as  if  wholly  committed  therein."' 

The  statute  declaring  the  death  penalty  of  murder  "  within  any 
fort,  arsenal,  dockyard,  magazine,  or  other  place,  or  district  of 
country  under  the  exclusive  jurisdiction  of  the  Untied  Slates,"* 
may  apply  to  the  District  of  Columbia? 

St.   Francois,  but  he  did  not  die  untU  Lottawana,  ai  Wall.  (U.  S.)  55S;  The 

removed    on  shore,  it  was  held  that  this  Sarah  Jane,  I  Low,  (  U.  S.)  303. 

wae  not  cognizable  by  a   United  Statei  9.    United    States    Rev.     Stat.    1878, 

circuit  court  as  murder  on  thehighaeaB,-  f)  5339. 

witliin  the  act  of  1890,  f,  730.  U.  S.  v.  I.  U.  S.  v.  Guiteau,  i  Mackcr  (D. 
M'Gill,  4  Dall.  (U.  S.)  416;  1  Wash.  C.}  49S;  47  Am.  Rep.  H7-  I"  thU  csm, 
( U.  S.)  463.  Compart  U.  S.  v.  Arm-  indictment  for  shooting  PresidcDt  Gar- 
strong,  I  Curt  (U.  S.)  446.  field  in  1681,  at  Washington,  causing 

A  crime  committed  on  an  American  death  which  occurred  fn  Nrta  fersey, 

vessel  in  the  Detroit  river  is  not,  within  the  court,  \rj  James,  J,  (at  p.  542),  aaid: 

United    Slates    Rev.    Stat.,  I)    5346,  "  If  the   act   of  the  offender  achieves 

"  within  the   admiralty  jurisdiction   of  murder,  then  that  act  is  murder  ;  and  if 

any  particular  state."     Bn  f.  Bjera,  33  that  act  is  done  in  the  place  designatxd. 

Fed.  Rep.  404.  then,  in  contemplattou  of   this  statute. 

The   federal  district  court   may,  in  the  offender  commits  there   the  crime 

its  discretion,  take  jurisdiction  of  a  ma-  of    murder."    This    was   approved   by 

licious  assault  by  the  master  of  an  Ital-  Judge    Bradley   of  the    United  States 

ian  vessel  upon  a  seaman  thereon  in   a  Supreme  Court,  who  refused  Guiteau's 

United  Stales   port.    The  case  is   not  application    for    a    kabeas   corf  us    (p. 

within  the  treaty  of  1876,  giving  con-  560),     See  the   opinion   of  Judge  Coz 

suis  exciusive  cognizance.     The  Saio-  on  the  jurisdictional  questions   In  this 

moni,  39  Fed.  Rep.  534.  case,  pp.   563-584. 

1.  United   States   Rev.    Stat.    1878,  Where   one    was    shot  within    Fort 

{  7^1.  Popham  and  died  at  Phipsburg,   it  was 

As  to  the  construction  of  the  "Crimes  held  that  the  murder  was  not  within  the 

Act  of  Congress  of  1857"  (embodied  in  jurlsdictionof  the  State  of  3fiiiwe.  State 

UnitedStates  Rev.  Stat.  1878,  ^4  5339,  w.  Kelly,  76  Me.  331;  49  Am.  Rep.  610. 

J341),  see  the  exhaustively  considered  An   Oregen  federal   court  has  juris- 

case   of  death  of  Jones  in  Michigan,  dictionofamurderof  a  white  man  by  an 

from  a  felonious  shooting  by  Tyler,  a  Indian  in  the  Umatilla  reservation,  tfaU 

United  Stales  marshal,  on  an  Ameri-  being  "  Indian  country;" consequently, 

can  vessel  on  St.  Clair  rlver.beyond  of  the  offense  of  resistmg  execution  of 

the   United  States  boundary,  namely,  thecommissioner's  orderasto  ezamina- 

Jones'  hrig  Concord,  whereon   Tyler  tion  of  the  accused.     U.  S.  r.  Martin,  8 

was  serving  an  attachment.     People  v.  Sawy.  (U.  S.)  473  ;  14  Fed.  Rep.  817. 

Tvler,  7   Mich.  191 ;  8   Mich.  340 ;  74  Cemfare  the  case  of  the  killing  of  a 

Am.  Dec.  703,  quoted  from  infra,  this  Nez  Perce  Indian.     Hckett  v.Xf.S^   i 

title.  In  the  State   Conrts—Entraler-  Idaho  523. 

ritorial  Offenses.  Virginia   never    having    ceded   the 

A  prosecution  under  U.  S.  Act  1890,  Arlington  National  Cemetery  grounds 

foricnowlngly  causing  lottery  matter  to  to  the  United  States,  a   federal   court 

he  delivered  by  mail,  is  properly  in  the  has  no  jurisdiction  of  an  Indictment  for 

state   where     the    prohibited   delivery  larceny  committed  thereon.     U.  S.  c. 

took  place.     U.  S.  v.  Homer,  44  Fed.  Penn,  4   Hughes  (U.  S.)  491. 

Rep.  677.  The  federal  courts  have  not,  within 

As  to  admiralty  jurisdiction  of  torts.  United  States  Rev.  Stat.,  %  5339,  juris- 

etc.,  see   Adhiralty,  vol.  i,  p.  190.  diction    over    a    homicide    committed 

Hereon,  especially,  see  The  Genessee  within  the  Presidio  reservation  in  San 

Chief,  la  How.  (U.S.)  443;  Alien  I-.  Francisco,    this    never     having    been 

Newberry,  ai   How.  (U.  S.)  144;  The  ceded.  U.S.v.  Bateroan,34Fed.Rep.86. 
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As  to  chancery  suits  in  the  federal  courts,  at  common  law,  ordi- 
narily, the  maxim,  aquitas  agit  in  personam,  applies  as  to  venue.* 

IT.  \X  THE  8TATS  COURTS— 1.  At  Law— i.  IN  ClVlL  ACTIONS 
— (i)  Statutory  Restrictions. — The  state  statutes  not  only  pre- 
scribe the  jurisdiction  of  the  various  courts,  but  also  provide  for 
the  laying  of  the  venue  of  different  causes  of  action.  Many  have 
the  English  provision,  which  is  that  "  an  action  may  be  brought 
in  any  county  where  the  cause  of  action  or  any  part  thereof  arose, 
although  none  of  the  defendants  reside  therein."*  Sometimes 
the  domicile  of  the  parties  is  made  to  control,  and  sometimes  the 
situs  of  the  subject-matter." 

1.  Ai  to  the  venu«  of  a  bill  fn  equlCy  Ntvj  yeriey,  it  was  also  held,  in  an  ac- 

to  abate  a  nuiEaace,  lee  I'a/rn,  this  title,  tion  against  the  major  of  New  York 

Eilraterrilerial  Injuriet.  City,  for  blowing  up  s  building   to  pre- 

A  quectioD  of  title,  on  a  bill  bj  one  vent   the    spread    of   a    conflagration. 

having  a  prior  equitj',  against  the  one  Hale  -o.  Lawrence,  ii  N.  J.  L.  714;  47 

holding  the  oldest  patent,  must  be  tried  Am.  Dec.  190. 

in  the   dUtdcl    wbere   the    land   lies.  The   mere   fact   that   an    unmarried 

Maisie  v.  Watto,  ft  Cranch  (  U.  S.)  148.  man  rents  and  occupies  a  room  to  sleep 

A  case  of.fraud,  of  truEt,  or  of  con-  In,  doea  not  render  him  a  "house- 
tract,  lies  wherever  the  person  may  be  holder,"  within  the  venue  provision  of 
found,  although  a  question  of  title  may  Alabama  Code,  ^  2938.  Katzenberg  v. 
constitute  an  essential  point.  See  a  Lehman,  80  Ala,  511. 
cjMunderan  Alabama  special  act  of  la  Arkanias,  m  to  the  venue  of  ac- 
1S13,  authorizing  a  MaiiaeitisetU  ad-  tions  in  rem,  see  McLaughlin  v.  Vlc- 
miniEtratrii  lo  sell  land  in  Alabama,  Crory,  55  Ark.  44Z. 
whereof  her  intestate  died  seised.  Wat-  California. — In  this  state  a  proceed- 
kini  r.  Holman,  16  Pet.  (U.  S.)  ij.  ing  by  heirs  to  remove  s  trustee  holding 

J.  Sec  Wat  Virginia  Rev.  Stat,  land  for  their  benefit,  is  not,  in  the  con- 
1879,  p.  873,  4  1.  It  seems  that  the  atitutional  sense,  an  action  "  for  (he  re- 
word* "  or  any  part  thereof,"  were  in-  covctt-  of  real  estate,"  to  be  brought  in 
serted  to  avoid  the  rule  that  the  con-  the  county  where  the  land  lies.  More 
tract  arose  in  the  county  of  the  drawee,  v.  San  Francisco  Super.  Ct,,  64  Cal.  34J. 
when  the  bill  waa  once  accepted,  and  Under  the  Act  of  18^8,  authorizing 
Dol  in  the  county  of  the  drawer.  See  suit  In  any  county,  If  the  defendant's 
Slorjon  ConQict  of  Laws  (8th  ed.),  ^4  residence  fs unknown,  the  plaintiff  must 
317,344;  Don  i>.  Lippman,  5  CI.  &  Fl.  show  diligence  to  ascertain  the  resi- 
I,  wherein  Lord  Brougham  comments  dence.  Loehr  v.  Latham,  15  Cal.  418. 
on  rhe  Scotch  law  hereon;  Braynard  Under  the  Code  Civ.  Proc,,  J  393,  al- 
r, Marshall.  8  Pick.  (Mass.)  194;  Savoye  lowing  the  foreclosure  of  a  mortgage  of 
V.  Manh,  10  Met  (Mass.)  594;  43  Am.  land  lying  In  twocounties  to  be  in  either, 
Dec.  4;i.  on  foreclosure  sale  by  the  slieriff  of  S. 

S.  See  Alabama  Code  1886,  (j%  3640,  county,  of  land  lying  partly  In  K.  coun- 

3099.    Ac  to  a  plea  to  the  jurisdiction,  ty,  it  will  be  presumed  that  a  part  lay 

tec  Abateuent,  vol.  I,  p.  11.  in  S.county.    Goldtree  v.  McAlIsterSl, 

The    requirement    of   the   Alabama  Cal.9r  But fum/are Campbells, West, 

Code,  4  3103,  that  a  suit  before  a  justice  66  Cal.  197. 

be  brought  in  the  precinct  of  the  de-  Where  the  court  has  jurisdiction  of 

fcndanfi    permanent    residence,    docs  the  subject -matter,  the  burden  is  on  the 

not  apply  to  an  attachment  suit,  this  defendant  to  ihow  that  the  cause  was 

being  f*  rem.     Atkinson  i>.  Wiggins,  not  within  the  jurisdiction.    Chase  v. 

(^  Ala.  190.  South  Pac.  Coast  R.  Co.,  83  Cal.  46S, 

In  a  transitory  action,  personal  serv-  Colorado.  —  Under   the    Colorado 

ice  of  process  within  the  countv  gives  Code,  4  28,  an  action  on  a  note  lies  in 

jansdictioD,  if  the  defendant  was  not  the  county  of  the  plaintilf 's  residence, 

fraudulently  induced   to  come  therein,  (hough  it  be  payablein  another, wherein 

Smith   r.  Gibson,  83    Ala.   184;    Pea-  the  defendant  rpsides.   Thomas  v.  Colo. 

body  IT.  Hamilton,  106  Mass.  317.     In  Nat.  Bank,  11  Colo.  511. 
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Under  the  proviilon  In  the  Code  for  //ffaaij,— Under  the  Rev.  SUt.  1S91, 
the  bringing  of  an  action  of  tort  in  the  p.  1090,  f  1,  ■  civil  action  for  assault  is 
county  where  the  plaintiff  resides,  an  ac-  transitory.  Hurley  r.  Marsh,  1  111.  319. 
ttonmay  therein  be  brought  for  will  full  v  RepleTin  Ea  transitory.  Whisler  v.  Rob- 
driving  away  the  plaintiff's  bull  from  it's  erts,  19  III.  274.  The  action  of  debt  Is 
usual  range,  although  in  another  county.  Iransltory.  Peorio  Jng.  Co.  v.  Warner, 
In  Colorado  Code,  ^  18,  In  the  clause  z8  111. 419.  An  action  for  flooding  land 
"  may  be  tried  in  the  county  where  the  is  local.  Eachus  v.  111.  &  Mich.  Canal, 
tort  wascommtttcd,"  "may  "  Is  permis-  17  III.  534.  Forcible  detainer  is  local, 
slve  and  not  mandatory.  Newell  v.  Billings  v.  Chapin,  i  111.  App.  555.  An 
Giggey,  13  Colo.  16.  action  for  an  injury  causing   death  ia 

ijectlon  1  of  the  Code,  aa  to  venue  local.     Illinois  Cent  R.  Co.  v.  Cragin, 

of   civil   actions,   applies   both   to  the  71  III.  177. 

-  district  and  county   courts.     Fletcher  An  appeal  suretv  compelled  to  pay  a 

11.  Stowell,  17  Colo.  Q4-  judgment  obtained  in  one  county,  can- 

ConntcUrvl. — In  this  state  a  suit  for  not   cause  an  execution  to  be  levied  on 

ftccount  for  rent*  and  profits  lies  where  land  in  another  county,  without  brlng- 

the  plaintiff  dwells,  although  the  land  ing   an  action   therein.     McDonald  f. 

is  in  another  county.     Lewis  v.  Martin,  Asaj',  37  III.  App.  469. 

I  Day  (Conn.)  363.  Indiana.  —  The    atatutory    requlre- 

The  provision  of  Che  ActB  of  iS8i,ch.  ment  that  an  action,  by  the  assignee  of  • 
iJ'i  4  3i  for  the  court  of  the  Waterhury  claim,  be  In  the  county  where  the  partj 
<New  Haven  county)  district  lo  take  liable  to  the  judgment  resides,  does  not 
jurisdiction  of  cases  in  which  either  apply  to  an  action  is  rem  a^nst  a  non- 
party resides  In  Woodbury  (Litchfield  resident.  Singleton  v.  0;Blenls,  12$ 
county)  or  Southbury,  applies  to  an  ac-  Ind.  151. 

tlon  for  trespass  to  land  in  these  towns.  A  g«o  xuarranto  Information  to  settle 

Curtlss  V.  Atwood,  51  Conn.  160.  the  title  to  a  public  ofiice,  must  be  tiled  in 

Dakota. — A  question  as  to  tue  trial  the   county  of  the  defendant's  last   and 

court's  jurisdiction  may  be  first  raised  in  usual  abode.     Robertson  v.  State,    109 

the  appellate  court,     murry  v.  Burrls,  Ind.  Jg. 

6  Dale.  170.     It  may  be  raised  by  motion  An  action  to  reacb  by   garnishment 

alter  judgment,  for  without  jurisdiction  the  proceeds  of  land  fraudulently   con- 

the  judgment  is  void.     Wayne  t.  C aid-  veyed   to  bafBe  a  plaintiff's  judgment 

well,  I  S.  Dak.  .^3.  for    alimony,    need    not    be     brought 

Delaware.— In    this    state   "action  where  the  land  lies.     Becknell  i'.  Beck- 

upon   a  bail  bond  must  be  brought  In  nell,  no  lnd.42. 

the  same  court  as  [he  original  action."  An  action  to  revive  a  judgment  mutt 

Delaiuare  Laws  1874,  p.  636.  ^5.  be  brought  in  the  court  in  which  It  wal 

Florida. — The    statute   requiring   a  recoverai,    Johnson    v.   Ahrcns,     117 

party  to  be  sued  In  the  countj  of  his  Ind.  600. 

residence,  or  in  that  where  the  cause  of  An  action  to  collect  drainage   aasess- 

action   accrued,  has   reference   to   the  mente  is  local,  though  the  owner  of  the 

cause  of  action,  and  not  to  the  right  to  land  resides  In  another  county.     Dow- 

■ue.    McDougal  v.  Lea,  3  Fla.  532.  den  v.  Stale,  106  Ind.  157, 

Gtorgia.—lTi   Georgia,  an  admlnls-  Under  the  Stat.  1S81, 4  311,  an  action 

trator  who  has  submitted  to  the  court.  In  a  joint   cause   against  two,  may  be 

outside  his  own  county,  cannot,  while  brought  in  the  county  where  the  non- 

his  discharge  is  not  set  aside,  be  sued  resident  defendant  has  been  found  and 

for  an  accounting  in  any  other  county  served ;    a   summons   being  Issued   to 

than  that  of  his   residence.    Cook  v.  another  countv  wherein  the  defendant 

Weaver,  77  Ga.  9.  resides.     Lindley   v.   Kregelo,   tai 

A  claim  of  property  levied  on  must  be  Ind.  176. 

tried  in  the  county  where  the  eiecution  lavia. — Section  3178  of  the  Code  of 

la  returnable.   Akin  v.  Peck,  64  Ga.  643.  this   state,   providing   that   mortgages 

A  possessory  warrant  may  be  had  in  may  be  foreclosed  where  the  property 

«ny  county  where  the  chattel  is  found,  is  situaled,  is  permissive  only.     Equl- 

Jordan  I. Owens,  67  Ga.  616.  table  L.  Ins.  Co.  i..Gleason, 56 Iowa  47. 

In  Geor^i'a,«proceedinglna  justice's  An  action  by  an  heir  to  recover  a 

court  to  foreclose  a  landlord's  Hen  must  share  of  an  estate  that  has  been  settled 

be  brought  in  the  district  where  the  de-  by  proceeding*  In  one  county,  the  land 

fendant  resides  or  has  property.    Jones  whereof  is  situated  partly  In  tbat  coud- 

c  Wylie,  83  Ga.  745.  ty    and    partly    in   another,    may    be 
210 


)v  Google 


Is  Oa  KaXt  Cawto.                           VENUE.  At  I«w. 

brought  in  either.     Seatoa's  Estate,  58  contract  for  the  exchange  of  land,  can- 

lowi  513.  not  be  amended  to  «eek  damai^i  tor 

An  action  against  a  partT,  as  having  breach  of  a  covenant  of  warrantj.  Neal 

becwne  liable   to  perform   the    condl-  v.  Reynolds,  3S  Kan.  433. 

lions   of  another's    contract,    must    be  Kentucky. — An  action  to  subject  the 

brought  where  the  defendant   resides.  Interest,  acquired   bv    an    heir   fn  her 

aUbough   the   contract   calls    for   per-  faiher'ii  estate,  10  p«v  hU  debts,  under 

fomuuicc  in  another  county.     Wright,  the   K€nlHcky  Code,   %   70,  hes  in  the 

etCn  Oil,  etc.,  Mfg.  Co.  v,  Kleigel,  70  countj  where   she  resides.    Parsons  v. 

Iowa  578.  Spencer,  83  Kv.  305. 

One   renHng   and   keepings   house  An  action  lor  allotment  of  dower,  In 

with  his  family  Is  an  "  actual  resident,"  lands  of  a  decedent  owned  jointly  by 

within    section  3507  of   the  Code,  al-  the  heirs,  must  be  brought  where  some 

though  intending  to  return  to  his  domi-  of  the  subject-matter  U  situated,  though 

cile  In  another  county,  upon  the  com-  not  necessarily  the  greater  part  thereof. 

pletion  of  a  certain  job.     Fitzgerald  v.  Danforth  v.  Moss,  90  Ky.  146. 

Arel,  63  Iowa  104 ;  ra  Am,  Rep.  733.  A  ward's  action  against  the  admin- 

Ad  action  for  lerviceB  as  agent  is  one  istrator   and   heirs  of   his  guardian,  to 

'growing    out    of"    and    "connected  subject  lands  to  pay  the  ward's  estate, 

with  "  the  agency,  within  section  258;  is  within  the  Kentucky  Code,  4  66,  and 

of  the  Code,  allowing  It  to  be  brought  must  be  brought  where  the  heirs  reside 

where  the  agency  is  located.    Ockcrson  and   the   property  Is    located.     WillU 

V.  Burnham,  63  Iowa  570.  ■v.  Roberts,  90  Ky.  ill. 

Under  lovia  Code,  ^  1581,  an  action  An  action  for  cutting  and  removing 
for  breach  of  a  contract  to  make  and  Umber  must  be  brought  in  the  county 
giTC,  at  Algona,  a  note  for  a  uragon  where  the  land  lies.  Meehan  v.  Ed- 
ordered  by  the  defendant,  to  he   made  wards,  91  Ky.  574. 

by  the  plaintiff,  was  held  to  be  prop-  Under  an   affidavit   and  warrant  In 

crlr  brought  In  the  county  In   which  Anderson  county,  an  arrest,  etc.,  was 

Algona    was   situated.     Bradley    v.  made  in  Marian  county.    It  was  held 

PilcD,  7SIowa   136.     But  where  a  con-  that  an  action  for  false  Imprisonment 

tract  to  deliver  trees   named  no   place  was  properly  brought  in  Marlon  coun- 

ofthe  buyer's  performance,  his  domicile  ty.thls  being  the  one  "In  which  the 

WIS  held  to  govern  the  ftnue  of  an  ac-  Injurv   Is   done,"  within  the  Ktntncky 

lion  for  the  price.     Hunt  v.  Bratt,   13  Civ.  Code,  %  74.    Mitchell  o.  RIl>y,  83 

Iowa  171.  Ky.  516. 

KAmai.—\a  this  state  an  action  for  Under  the  Kentucky  Code,  f)  6t,  re- 

trespau  upon  land  is  local.     Brown  v.  quiring  an  action  affecting  real  estate  to 

trwin,47  Kan.  50.    An  action  under  the  be  brought  in  the  county  wherein  aome 

Kemas  Gen.  Stat.  1889,  to  recover  back  part   thereof   is   situated,   the    circuit 

double  the  illegal  fees  paid  by  a  county,  court  of  a  county  has  jurisdiction  of  a 

i*  not  an  action  for  a  penally  withm  suit  to  subject  to  the  claims  of  creditors' 

Kamaa   Code,   f  48,  and  a  summons  land  In  that  and  another  county  fraud- 

•en'ed  In  another  county  gives  no  juris-  ulently   conveyed,   the    legal    title    to 

diction.    Kemrney  County  v.  Rush,  44  which  Is  in  part  in  the  same  person. 

Kan,33i.  Treadway  w.  Turner  (Ky.  1889),  10  S. 

An  action    for    injury   to    growing  W.  Rep.  816. 
crops,  may  be  brought   In   the  county  An  action  against  a  vendor  of  lend, 
vhere  the   defendant  resides   or   may  for  a  deficit  In   its  area.   Is  transltorr, 
be  lumraoned.    Duncan  11.  Yordy,  37  and,  under  the   Kentucky  Code,  4  78, 
Kan.  34B.  lies    In    any    county   In   which   he   I* 
An  sctlon  on  a  recognizance  must  be  served  with  process.     The  immediate 
brought  in  the  county  where  the  for-  vendor  cannot,  by   assignment,  confer 
(eiture  occurred.   Smith  v.   Collins,  41  on  his  vendee  the'  right  to  sue  the  re- 
Kan.359.  mote  vendor  In  another  county.     Stam- 
An  owner  of  land  In  Hfissouri   may  per  v.   Central  Ky.  Lumber,  etc.,  Co. 
maintain  an  action  in  Kamat.toi  sand  (Ky.  18S7),  4  S.  W.  Rep.  330. 
removed    from    the    former    state    to  A  guardian's  action  for  the  sale  of 
the  lilter.    McGonigle  v.  Atchison,  33  land  of  the  wards,  distribution  of  pro- 
Kan.  736,  ceedF,   and   reinvestment,   lies  In  the 
A  local  and  a  transitory  cause  of  ac-  counrt-  where  their  ancestor  died  and 
tion  cannot  be  blended  by  amendment,  they  live,  although  only  a   portion  of 
^e  petition,  in  »n  action  to  rescind  a  the  lands  la  therein  situated.    Pbalan  r. 
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LouI«vl1le  Safety  Vault,   etc.,  Co.,  88  turnable  tn  the  countj  of  the  tnutce'i 

Ky.  34.  residence,  does  not  Import  jurixllctloii 

Louisiana. — In  thia  atite  a  hutband  of  an  action  for  trespaiB  to  land  Inan- 

may  maintain  a  suit  for  divorce  in  Ills  oilier  state,  though  the  action  be  per- 

own  psriEh,  and  the  citation  be  served  Bonal,and  may  bebegun  by  truilee  pro- 

on  the  wife  in  another.   Glaude  v.  Peat,  cesE.      Allln   v.  Conn.  River  Lumber 

43  La.  Ann.  i6i.  Co.,  150  MaM.  560. 

A  suit  to  dissolve  a  sale  of  Immov-  An   action   by  the   aasignee  of  the 

able   properly   is   local,   and   (he  non-  covenantee  agalnit  the  covenantor  b 

resident  defendant  may   be  cited  by  a  local,  and  can  be  brought  only  in  the 

curator  ad   iec  without   attachment,  county  where  the  land  liei,althoughthe 

McKenzie  v.  Bacon,  36  La.  Ann.  764.  land  is  without,  and  both  parties  wlthio. 

An  action  to  have  the  office  of  dis-  the   state.     Clark   c.   Scudder,  6  Gray 

trict  attorney  declared  vacant  for  his  (Mass.)  133. 

having  removed  from  the  state,  must  Mickigan. — A  plea  to  the  merits  la 

be   brought  In  the  parish  wherein  he  not  a  waiver  of  an  overruled   plea  In 

laat   resided.     State  v.  Steele,  33  La.  abatement  to  the  jurisdiction.    Clark  «. 

Ann.910.  Mlkesell,   Si     Mich,    45.   Actions    on 

A  suit  for  interdiction — c.^.,  to  con-  contracts    against    non -reside nta,  an 

trol   an   Imbecile's  property— muat   be  transitory.      Atkins  v.   Borstler,  46 

brought  at  his  demicilium  iabila/ionii,  Mich.  551. 

not  at  his   merely   legal  or  construct-  The  legislature,   in  creating   a  new 

ivc   domicile.     It  was  so  held,  where  county  from  territory  belonging  to  an 

jurisdiction  was  assumed  in  Lemiiiana,  existing  county,  may   properly  provide 

by  personal  citation  In   Paris,  France,  that  an    ejectment   suit  with  respect  to 

In  re  Dumas,  33  La.  Ann.  679.  land    In   the  new    county,  pending  In 

Maine. — Here  One  non-realdcnt  may  the  court  of  the  old  county,  may,  after 

•ue  another  In  any  county  In  which  the  a  certain  date,  be  therein    prosecuted 

defendantlspersonallyserved with  pro-  to  final  judgment.     Spalding  v.  Kelly, 

cess.     Rice.f.  Brown,  81  Me.  56,  66  Mich,  693. 

Maryland. — An  action  for  obstruct-  Under   Annot,   Stat.,  (  7549,   a  suit 

Ing  a  way  Is  local.     But  unless  a  wrong  against  a  public  officer  for  an  official  act 

venue  therein  lie  taken  advantage  of  bv  — e.  g.,  against  a  sheriff  for  a  wrongful 

demurrer,  the  Statute  of  Jeofails  will  seizure — must4»e  brought  in  the  county 

.!._   !_!,_>      r. — 1.  _.  Tii._u__  i.  ^i,ere  the  act  was  done.      Graham  t. 

Smith,  62  Mich.  147. 

A  suit  for  replevin  of  timber  ia  not 

firm  'resides.      Collier   ii.   Hanna,   71  rendered  local,  merely  because  involv- 

Md.  153.  ing  the  title  of  the   land  wherefrom  It 

A  turnpike  company  may  be  sued  In  was  cut,  Busch  v.  Nester,  61  Mich.^t. 

the  county  where  Its  road  lies.     Mary-  Minneaota. — As  to  the  venue  of  an 

land  Code,  art.  ft,,  ^  87,  providing  that  action  to  determine  a  right  or  Intcreat 

tio  "person  shall  be   sued  out   of  the  in  real  property  in  this  state,  see  Klpp 

county  in  which  he  resides,"  does  not  v.  Cook,  46  Minn.  535. 

apply  thereto.     Baltimore,  etc..  Turn-  An  action  to  recover   penotial  prop- 

ptke  Co.  V.  Crowther,  63  Md.  i;c8.  erty   wrongfully    seized    by   a  sberlff, 

MasaackuaeUt. — U nder  Pub.  Stat.,  ch.  under  process  against  a  third   person, 

161,  44  I,  3,  an  action  to  enforce  a  per-  may  t>e  brought  intheplaintiff'scounty. 

sonal  contract,  though  relating  to  land.  Hinds  v.  Backus,  4J  Minn.  170. 

may  be  brought  where  a  party  lives;  The  venue  of  an  action  of  tort  Is  not 

and  this,  though  the  land  lies  without  changed   by  the  death  of  the  resident 

the  state.     Davis  v.  Parker,   14  Allen  defendant  before  answer,  if  the  non-res- 

<Mass.)  94.  tdent  defendant  has  taken  no  statutory 

The  provision  of  the  Pub.  Stat.,  ch.  step  to  change  it.    Collins  t>.    Bowen, 

146, 1)  6,  which  states  that  when  the  11-  45  Minn.  1S6. 

bellant  has  left  the  coun^,  and  the  Mististifpi.— In  this  state  the  com- 
Ubellee  remains  therein,  the  libel  for  dl-  mon-law  nile  does  not  prevail  that  nn 
Torce  shall  be  heard  "  In  the  court  held  recovery  can  be  had  on  a  covenant  run- 
tor  that  county,"  refers  to  the  one  In  nlng  with  the  land,  by  an  assignee  of 
which  the  parlies  last  lived  together,  the  covenantee,  except  In  the  stale 
Banister  v.  Banister,  150  Mass.  180.  where  the  land  lies,  even  though  the 

The  requirement  of  the  Pub.  Stat.,  ch.  covenantor  resides   elsewhere.     Oliver 

183,  §  3,  that  a  trustee  process   be  re-  :'.  Love,  59  MIm.  310, 
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UnderCode  i88o,}a4i;9(tS93.4 141)1  reildence,  and  where  hla  property   [1 

sn  kttachment  for  a  debt  not  due,  can  found.    GtMAj  v.  J0II7,  54  Neb.  j;36. 

be  lued  out  onlj'  In  the  countT  where  Nevada.  —  The  Nevada  venae  laws 

the  debtor  lut   resided,  or  where   hU  are  liketbote  of  C<i/(/i»-iiiia.    Compare 

propertv  U  found.     Yale  «.  McDaniel,  Nevada  Gen.  Stat.  1881;.  44  3040-304I, 

69  Mi»^  337.  with   California  Code  Civ.  Proc.  1885, 

Under  tcction  1647  of  the  Code,  an  4$  393,  393. 
■dminiatrator's  action  for  the  purchacc  Nevi  Hamfskire. — In  thl»  state  re- 
price of  a  chattel  of  the  estate,  fundi  for  plevin  is  held  lo  be  a  local  action,  both 
parment  whereof  were  deposited  with  bj-  ttatute  and  at  common  law.  Sleeper 
a  bank  also  made  defendant,  must  be  v.  Osgood,  50  N.  H.  331. 
brought  in  the  county  where  one  of  the  New  yersey. — For  the  comtructlon 
defendanU  resides  or  is  found.  Pate  v.  of  Nnv  yersey  Rev.  Stat.  1877.  p.  8S3, 
Taylor,  £6  Miaa.  97.  4  >30i  in  regard  to  the  venue  of  tranii- 

itittemri. — Here  where  both  parties  tory  actioni,  see  Bell  f.  Morris  Canal 
are  non-residen|g,  a  suit  on  a  transitory  Co.,  1;  N.  J.  L.  63.  An  action  under 
cau»e  of  action  may  be  brought  by  the  Nem  yersey  Act  ol  iSio,  "  for  re- 
summons in  any  county  lo  which  the  straining  the  plaintiff  from  navigating 
defendant  is  found.  Bryant  v.  M'Clure,  the  waters  Iwtween  the  ancient  shores 
44  Mo.  App.  553.  of  Nna  Tork  and  Nrw  yersey"  is  not 

Replevin  liea  where  the  propertv  is  a   local  but  a  transitory  action.     Gib- 
found.     Allen  V.  St.  Louis  L.  &  S'.  R.  bons  v.  Cgden,  6  N.  J.  L.  285. 
Co.,  38  Mo.  App.  394.  New  7or>.— An  action  to  recover  lor 

Momlama.  —  Under  Momlana  Code,  injuries  to  personal  property  Is  transl- 

4  59,  an  action  of  tort  must  come  in  tory.    Smith  v.  Butler,  I  Daly  (N.  Y.) 

the  county  of  the  defendant's  residence,  ^o^     As  to  the  venue  of  an  action  for 

unless   the   complaint  states    that   the  Injuries  to   the  person,  see  Mclvor  v. 

toit  was  committed  in  another  county.  McCabe,   16  Abb.  Pr.   (N.  Y.  Super. 

Yore  V.  Murphy,  lo  Mont  304.    Ctfm-  Ct.)  319 ;  16  How.  Pr.  (N.  Y.)  357.  As 

fare  Oels    v.    Helena   Smelting,  etc,  to  the    venue,   under   the   Nev   Tork 

Co.,  10  Mont.  534.  Code  of  Civil  Procedure,  of  an  action 

Netraska. — Under  sectloD  60  of  the  against  a  constable  or  other  public  offi- 

Civil    Code  of    this  state,  an    action  cer,  see  Houck  o.  Lasher.  17  How.  Pr. 

against  Uie  makerand  the  indorserof  a  (N.  Y.  Supreme  Ct.)  530. 

promissory  note,   lies    In    any   coud^  Whether   the   action    is   one  within 

where  one  of  the  defendants  resides,  or  section  981,  Code  Civ.  Proc.,  to  establish 

may  be  summoned.     Pearson  v.  Kansas  an  interest  In  real  property,  must  be  de- 

M(g.  Co.,  14  Neb.  111.     But  such   an  termlned  bv  the  complainL     Knicker- 

aciion  cannot  be  Instituted  In  s  county  bocker  L.  tns.  Co.  v.  Clark,  13  Hun 

in  which  the  defendant  does  not  reside  (N,  Y.)  506. 

before  he  enters  the  county.     Coffman  In  the  absence  of  good  reason  lo  the 

v.  Brandhoefler,  33  Neb.  379.  contrary,   the   defendant   in   a   wife's 

A  que  warranto,  or  other  writ  Issued  action  for  alienation  of  her  husband's 

by  tlw  supreme  court,  may  be  served  in  aifection,  is  entitled  lo  a  trial  In   the 

anycounty:  title  4,Bection  60,  JVairniihi  county  where,  if  guilty,  she  would   he 

Code,  applies  only  to  the  district  courts,  tried  for  the  crime  of  enticement.     So 

Stale  v.  Frazier,  38  Neb.  438.  held,  where  Che  defendant  claimed  to 

Where  a  surety  had  been  diicharged  have  gone  through  a  marriage  cere- 
by  sji  esCenaion  of  the  note,  it  was  held  mony,  believing  the  husband  to  have 
that  service  an  him  where  the  suit  was  been  divorced  from  the  plaintiff.  Blake 
brought,  would  not  give  jurisdiction  ii.  Everman,  56  Hun  (N.  Y.)  453. 
over  his  co-.defendant  resident  in  Under  sections  9S3,  9S4,  Code  Civ. 
another  county.  Dunn  v.  Haines,  17  Proc,  construed  together,  a  defendant 
Meb.  560.  And  the  dismissal  of  an  bc-  with  whom  a  public  officer  is  joined, 
tion  as  to  a  defendant  served  In  the  may  have  the  case  tried  In  the  county 
county  where  the  action  was  pending,  wherein  the  former  resided  when  the 
WIS  held  to  leave  no  jurisdiction  over  suit  was  instituted.  It  was  so  held 
one  served  in  another  ccunty.  Cobbey  where  the  plaintiff  sought  both  to  have 
f.  Wright,  13  Neb.  350.  an  execution  sale  restrained,  and  to  re- 
in a  case  of  an  attachment  against  cover  damages  for  the  levy.  Lamson 
the  properly  of  B  debtor  abEconding  or  ConsolidatiS  Store  Service  Co.  i'. 
liidiDg  himself,  the  action  may  be  Hart  [Supreme Ct.),  .1;  N.  Y.  Supp.  889. 
brought  in  the  county  of  his  former  The  restrtction  In  section  983,  of  the 
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laws.     Leonftrd  v.  Ehrlcti,  40  Hun  (N.  fendant  is  a  non-reiident  and   mm  in 

Y.)  460.  another  town  in  the  aamecounty  when 

In  an  actionagainst  a  person  ai  presl-  the    action    was    begun.      Bennett   v. 

dent  of  an  association,  he  i*  the  "de-  Weaver,  50  Hun  (N,  Y.)  iii. 

fendant,"  within  New  rork  Laws  iSSa,  In  Code  Civ.  Proc.,  I)  1^1,  the  wordi, 

ch.  410.  requiringthe  venue  of  an  action  "actions  to  procure  a  judgment,"  etc, 

]n  a  New  York  City  district  court,  to  refer  to  a  judgment  that  b^  its  eiprett 

be  in  a  district  in  which  either  the  plain-  form  and  provlsltHis  will  afTect  the  title 

tiff  or  the  defendant  resides.     Brooks  to    rea!    property,    or    some     interest 

V.  Dinamore,  i  j  I^alj  (N.  Y.)  438.  therein.     They  do  not  embrace  an  ac- 

Under  Code  Civ.  Proc,  4  9^3,  allow-  tion  for  damages  for  breach  of  a  con- 
ing an  action  for  a  nuisance  to  lie  where  tract  to  convey,  due  to  Inabilltjr  to  give 
some  part  of  the  cause  arose,  an  action  title.  Hogg  v.  Mack,  53  Hun  (N.  Y.] 
by  the  water  comniUsioner  of  a  village  463.  Otherwise,  a*  to  an  action  to  pro- 
in  Niagara  county,  against  the  street  cure  a  Judgment  directing  a  convev- 
comitilssioner  of  a  city  in  E>le  county,  ance.  Kearr  v.  Bartlett,  47  Hun  [U. 
to  abate  a  nuisance  caused  by  throwing  Y.)  245. 

foul    matter   into   the    Niagara    river,  Nortk  Carelina. — Under  section  19J 

should  'be  brought  in  Erie  county,  the  of  the  Code  of  this  state,  an  action  on 

cause  arising  there.     Home  v.  Buffalo  an   administration    l>ond,   lies    in    the 

(Supreme  Ct.),  i  N.  Y.  Supp.  8oi.  county  where  it  was  given,  and  where 

Within   section   984,   an    unmarried  the  plaintiff  resides,  though  the  defend- 

man  was  held  to  "  reside"  in  the  county  ants  reside  in  another  county.     Clark  n. 

where  he  had  leased   apartments,  and  Peebles,  100  N.  Car.  348. 

slept  but  irregularly,  and  received  his  An  action  affainst  a  sherifT  for  not 

mail  matter.   Cincinnati,  etc.,  R.  Co.  v.  complying   with    section    loo  of    llie 

Ives  (Supreme  Ct.),3  N,  Y,  Supp.  895.  Code,  in  the  return  of  a  summons,  lies 

Section  ^3,  declaring  local  any  ac-  in  the   county    from  which   it   Issued, 

tion  affecting  an  interest  in  real  estate,  thoueh  he  is  the  sheriff  of  another  coun- 

applles  to  trespass  ?i(ar«  clausumfr*'  ty,  Watson  ».  Mitchell,  loS  N.  Car.  364. 

^i.     Freeman  it.  Thomson,   50    Hun  In  section  190  of  the  Code,  pi.  4,  the 

(N.  Y.)  3^0.  words  "distrained   for  any  cause,"  do 

An   action  to  recover  a  penalty  or  not  apply  to  a  sheriff's  seizure  in  claim 

Tlolatlon  of  the  game  law,  is   a   civil  and  delivery;  the  pUce  of  trial  is  not 

action,  and  the  penalty  may  be  sued  for  therein   regulated  by  the   situation  of 

by  the  district  attorney  of  the  adjoin-  the  property.     Smittideal  v.  WillLerson, 

Ing    county.     People    v.   Rouse   (Su-  100  N.  Car.  53. 

preme  Ct.),  15  N.  Y.  Supp.  414.  In  Halifax  county,  A  qualified  as  ad' 

Anactlon  againstavendor,  torecover  mintstrator,  but  died  in  Northampton 

on  his   agreement  to  pay  back  for  de-  county.     A  resident  thereof,  B,  became 

fidency  in  the  amount  of  the  land.  Is  A's  administrator.      It  was  held  that 

not,  within  section  981,  one  to  be  tried  under  section  193  of  the  Code,  an  action 

in  the  county  where  the  subject  is  situ-  by  a  resident  of  Halifax  county  against 

ated.     Oakea  v.  DeLancey   (Supreme  B  and   a^inst  a  surety  on  A's  bond, 

Ct,),  II  N.  Y,  Supp.  840.  residing  in  Northampton  county,  was 

An  action  against  trustees  (o  recover,  properly   brought   in    Halifax   county, 

on  a  ctrtificate,  an   interest  in  certain  Slate  p."  Peebles,  100  N.  Car.  348. 

hotel  property,  Is  not  local,  as  afiecting  Okio. — As  to  the   general  rule  and 

an  interest  in  real  property.    Roche  v.  the  exceptions,  in  this  state,  see  Okie 

Marvin,  92  N.  Y.39S.  Rev.  Stal.  1S90.  ^^  5033-50JI.    Thepro- 

A  proponent  conceding  ttie  jurisdic-  vision  of  section  J03!,  for  venue,  where 
tion  is  estopped  to  object  thereto  on  ap-  "  the  defendant  resides  or  may  tie  sum- 
peal.  Matter  of  Budlong,  54  Hun  (N.  moned,"doeBnoCapply  toatnerely  nom- 
Y.)  131.  Compare  Burdick  v.  Free-  inal  or  simulated  defendant,  Thompson 
man,  ijo  N,  Y.  430.  *.  Massie,  41  Ohio  Si.  317.     One  is  ex- 

An  objection  on  the  (ground  of  theatfi-  empt  from  summons  in  another  county 

ant's  non -residence,  may  be  iirst  raised  than  that  of  his  residence,  while  he  is  ai- 

on  a  second  trial,  if  the  fact  has  not  tending  a  hearing  in  the  case  in  which 

previouslv  appeared.     Brooks  v.  Dins-  he  is  a  party.     Andrews  v.  Lembeck, 

more,  is'Daly  (N.  Y.)  4J8.  46  Ohio  St.  38. 

Under   Code   Civ.   Proc.,   {   3869,  a  Otlakema.— In  Okiakoma  the  venue 
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Abbeville,  been  appointed  a  receiver. 
Ware  v.  Henderion,  as  S.  Car,  385. 

Teimttite. — In  this  etate,  an  action 
for  willfully  burning  fencet,  trees,  and 
crops,  is  local.  Naehvllle,  etc.,  R.  Co. 
V.  Weaki,  13  Lea  (Tena.)  148. 

Where  a  transitory  action  ia  begun 
before  the  defendant  enters  the  coun- 
ty, ttae  court  does  not  obtain  jurisdic- 
tion within  Teimeiiee  Code,  ^  1S08. 
CarlUle  r.  Cowan,  81;  Tenn.  165. 

The  action  granted  by  the  Code  iSSf, 
4  IJ3I,  for  t.  wrongful  tilling  in  Tea- 
ntssee,  may  b«  brought  bj  a  non-resi- 
dent widow  of  the  deceased,  although 
he  was  also  s  non-resident,  and  entered 
the  service  of  the  defendant  outside  the 
state.  Chesapeake,  etc.,  R.  Co.  v.  Hlg- 
glns,  8s  Tenn.  6». 

Texaa.  —  In  thli  sUte  the  ttatute 
(Sajles'  Rev.  Civ.  Stat.  1SS9)  provides 


laws  are.  with  slight  exceptions,  like 
those  of  Kaniai.  Compart  Oklakoma 
Stat,  1S90,  lA  4346-4351,  with  Kaniai 
Gen.  Stat.  1B89,  (,1,  4i2;-4i34. 

Ortgen. — In  Oregon  an  action  on  *, 
note  lies  in  the  countv  of  the  defend- 
ant's residence.  Dunham  v.  Shindler, 
17  Oregon  156. 

PmniylvaHia — An  action  on  a  bond 
given  by  the  York  county  commls- 
rionert,  for  Uie  redemption  of  notesei- 
ecuted  in  furtherance  of  completingthe 
court  bonse,  is  on  a  demand  "arising 
in  building  the  new  court  house, 
withfn  the  Act  of  1839,  giving  the  Ad- 
ams county  court  of  common  pleas 
jarisdiction  thereof.  York  County  v. 
Sraall.  1  W.  &  S.  (Pa.)  315. 

An  action  against  the  owner  of  k 
wharf,  for  damage  to  a  barge,  because 

of  the  uDnafe  condition  of  the  wharf,  is     ,      ^  ,.  , 

hx:al.  But  it  would  lie  transitory  if  that  no  person  who  is  an  inhabitant  of 
based  on  averment  of  license,  etc.,  the  state,  shall  be  sued  out  of  the  county 
knowing  the  w  harf  to  be  unsafe,  in  which  he  has  hit  domicile,  except  in 
Detnpsey  v.  Delaware  Iron  Co.,  la  certain  cases,  namely,  married  women ; 
Phila.  {Pa.)  314.  So,  also,  Is  an  action  translentper8ans;wherethedefendantls 
for  damage  to  barges,  from  the  overiiow  without  the  state ;  where  the  defendants 
of  a  canal,  local,  iiojeiv.  Chesapeake,  reside  in  different  counties;  where  the 
etc.,  Canal  Co.,  11  Phlla.  (Pa.)  40a 

Rliodr  /slaad.— In  Rhode  Itland  an 
action  by  an  indorsee,  on  a  promissory 
note  against  the  maker,  lies  aa  if  there 
had  been  no  assignment.  Rkode  Island 
Pub.  Stat.  1883.  p.  551,4  5. 

South  Carolina. — In  this  state,  the  where 
fact  that,  incidental  to  the  charge  of 
&Ise  representations  tn  a  sale  of  per- 
sonalty, the  complaint  alleges  that  a 
conveyance  of  land  was  fraudulently 
mide,  will  not  require  the  venue  to  be 
where  the  land  is  situated.  If  not  seek- 
ing to  set  the  conveyance  aaide,  nor 
■titing  facts  sufliclent  therefor.  New 
Home  Sewing  Mach.  Co.  -v.  Wray,  18 


contract  In  suit  is  to  be  performed  In  a 

particular    county ;   where    the   action 

Is  against  an   executor,  administrator, 

or  guardian  on  a  money  demand  ;    in 

case  of  fraud   or  adicial    defalcation; 

or  of  crime,  offense,  or   trespass ;   or 

re  an  attachment  is  wrongful ;  or 

where    the  suit    is  for  the   recoveiy 

of  personal  property  ;  or  concerning  an 

inheritance;  or  for  the  foreclosure  of  a 

mortgage  or  lien;  or  for  partition  ;  or 

concerning  land  ;  or  for  devise  ;   or  for 

an  injunction  to  stay  proceedings ;  or 

to  revise   proceedings  of  the    probate 

court ;  or  against  a  county  ;  or  the  head 

of  a  department ;  or  for  the  forfeiture 

o.  \.aT.  ao.  of  a  charter;  or  against  a  railroad   to 

The  reqafrement    cA  section  146  of     forfeit  land ;  or  against  a  private  cor- 

the  Code,   that   the   venue   be  where    poratlon  or  railroad  ;  or  by  a  mechanic 

the  defendant  resides,  applies  to  an   ac-     against  a  railroad;  or  against  a  foreign 

lion  agalnM  an  administrator  residing    corporation  ;  or  an  insurancecompany; 

in  one  county,  but  appointed   receiver    or  where  the  venue  is  prcscrilSed  by  a 

of  an  estate  located  In  another  county,  'particular  law  ;   or   where  the  suit   is 

Ware  11.  Henderson,  35  8.  Car.  385.  against  vendors  of  land  ;  for  breach  of 

An  action  for  unlawfully  detaining  a    warranty  of  title  ;  where  the  vendors 

bailor's  personal  property  is  transitory,    live  in  diiferent  counties. 

Lipscomb  v.  Tanner,  31  S.  Car.  49.  Such  of  the  foregoing  exceptions  as 

SectJoo  i46of  iheCode,as(o  venuein     are  not  peremptory,  are  for  the  benefit 

the  county  of  the  defendant's  residence,     of   the     plaintiff.     Caro     v.    Caro,    60 

if  the  defendant  administrator  resides    Tex,  395. 

jnGreenrille  county,  where  also  did  his        As  to   "domicile,"  the  old  residence 


pleas  of 


intestale,  the  court  of 
Abl>evil1e   counlv.   ca 

account  of  hii  administration  of  an  < 
bte  in  Abbeville,  ol  which  he  has. 


;hanged  until   the  new  o 
a  complete.    Tucker  i>.  Anderson,  27 
r«i.  276.     A  cause  suable  onlv  in  the 
ou  nty  of  the  defendant's  domicile. 
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cannot  be  joined  with  one  suable  in  the  jury  that  is  the  indirect  result  of  vrong- 

county  where  the  obligBtion  on  which  fut  force;  t.  g.,  injurj  to  a  pregnant 

it  was  based  was  to  be  performed,  to  a^  woman  from  a  bolsteroua  and  bloodj 

to  compel  the  defendant  to  submit  to  assault   committed   in   her   presence^ 

the  latter  jurisdiction  against  the  plea  Hill  v.  Kimbail,  76  Tex.  310.     Thia  ei- 

of  pNvilege  allowed  br  Rev.  Stat.,  art.  ception  applies  to  a  suit  on  an  attach- 

119S.     Altgelt  V.  Harris  (Tea.  1S89),  11  ment  bond.     Cahn  v.  Bonnett,  61  Tex. 

S.  W.  Rep.  857.  674.     An  action   against  a  sheriff's  in- 

In  construing  the  second  exception,  demnitors  for  his   wrongful  levy,  will 

see  Brown  v.  Read,   33  Tex.  639.     In  not  lie  in  a  county  other  than  thiat  of 

construing   the    tbiril,   see    Lilea  v.  his  domicile,  unless  his  misconduct  be 

Woods,    53    Tei.    416;    Kuteman    v.  establisbed.  Billiard ».  WtlM>n, 76 Tei. 

Page  3  Tex.  App.  Civ.  Cas.,  ^165,    In  iSo.     An  action   for  wrongful  attach- 

the   fourth,   as  applying   to  necessary  ment   lies  in   the   county   where  the 

parties,  see  HoUoway  v.  Blum,  6oTex.  seizure  was   made,  thougti  no  defend- 

615  i  as  against  a  co-surety,  for  contri-  ant  resides  therein.     Perrjr  v.  Steph- 

buUon,  see  Rush   v.   Biabop,  60   Tei.  ens,  77  Tex.  346. 

177 ;  as  to  the  joinder  of  aiictitiouB  de-  The  venue  of  a  suit  for  converalon 
fendant,  see  Christie  v.  Gunter,  36  Tex.  by  an  Illegal  attachment,  is  in  the 
700.  One  who  Is  not  a  proper  or  nee-  county  where  the  writ  issued.  Focke 
estary  party  is  not  a  "  defendant,"  and  ■o.  Blum,  83  Tei.  436. 
the  co-defendant's  remedy  for  the  In  construing  the  eleventh  eicep- 
wrong  venue  Is  by  a  plea  in  abatement,  tlon,  see  Higgins  v.  Frederick,  33  Tex. 
Texas,  etc.,  R.  Co.  v.  Mangum,  68  aSi;  Hays  f.  Stone,  36  Tex.  181 ;  Jmn- 
Tex.  342.  er  v.  Perkins,  59  Tex.  300.  In  con- 
In  construing  the  fifth  exception,  strulng  the  twelfth,  see  Stark  v.  Burr, 
see  Cohen  v.  Munson,  59  Tex.  336;  c6  Tex.  130;  Osbom  i>.  Osborn,  61 
Henry   v.   Fay,   3  Tex.    App.    Civ.  Tex.  495. 

Cas.,  4  8t^.     In   construing  the  sixth,  In  construing  the  thirteenth,  as  to  Its 

"  ■          ~                 "  yielding  to  the  fifth,  see  Neill  v.  Owen, 
.3  Tex.  145 ;  at  to  its  yielding  to  the 

tion  does  not  apply  to  an   action  by  a  sixth,  see  Finch  v.  Edmonson,  g  Tex. 

distributee    to    recover   his     share    of  511 ;  as  to  specific  performance  or  re- 

the  estate.     Stewart   v.  Morrison,   81  scission  of  a  land  contract,  see  Miller  v. 

Tei.  396.  Rusk,  i7Tei.  170;  Herrington  ».  Wil- 

In  construing   the    seventh   excep-  Hams,  31  Tei.  458;  Mixan  v.  Grove,  59 

Hon,  see  Freemen  v.  Kuechler,  45  Tei,  Tei.  573 ;  as  to  compelling  survcr,  see 

591;   Crawford  v.   Carothers,  66  Tex.  Texas,  Mexican  R.  Co.  v.   Locke,  63 

■99;  Lehmberg  v.  Bibersteln,   51  Tex.  Tci.  633 ;  as  to  non-residents,  excess  of 

457'     The  venue  being  where  the  fraud  land  sections,  etc.,  see  State  i'.  Snyder, 

was  committed,  the  vendor  of  the  land  66  Tex.  687.   An  action  to  recover  land 

may  sue  in  the  countv  where  the  sale  fraudulently  purchased  must  be  br<n^bt 

took  place,   though   he  resides  in  an-  in  the  county  where  the  land  lies.  State 

other.     Boothe  v.  Feist  (Tex,  1892),  19  v.  Slone,  etc.,  Co.,  66  Tex,  363.    One 

S.  W.  Rep.  398.     To  bring  a  case  with-  who  has  located  a  land  certificate  under 

In  this  exception,  the   petition  must  al-  an  agreement  to  receive  a  share  of  the 

l^e  not  merely  confederation,  but  land,  must  sue  thereon  In  the  county 

aome  Tact  whence  actionable  fraud  can  where  the  land  lies.  Murrrll  v.  Wright, 

be   inferred.      Baines   v.   Mensing,  75  78  Tei.  j  19.     A  suit  for  destruction  of 

Tei.  200.  tniildings  is  local,  if  they  are  found  to  be 

In  construing  the  eighth  exception,-  of  the  realty.     Missouri  Pac.  R.  Co.  v. 

see  Armendiat  v.  Stillman,  54  Tei.  Cullers,  81  Tex.  381.    A  suit  to  set 

633;  Bel  o    V.    Wren,    63    Tex.    686;  aside  a  sale  of  state  public  land  must  be 

Cook  T!.  Hortsman,  1  Tex.  App.  Civ.  brought   in   the  district  court  of  the 

CaSn  ^  770.    ■A.s   to  what  "trespass"  county  where  the  land  lies.     State  v. 

meani    see  Connor   v.    Saunders,    81  Wichita  Land,  etc.,  Co.,  73  Tex.  450. 

Tex.  633 ;  Austin  v.  Cameron,  83  Tei.  In  the  absence  of  special  exception, 

1C1.     "Offense  or  tr^nnaAR  "   was   held  an  action  bv  tenants  In  common  in  two 


^j-.    'Offense  or  trespass  "  was  held  an  action  by  tc 

not  to  apply  to  a  case  of  pergonal  in-  tracts  of  land,  located  under  one  ceKifi- 

jury  from  ^e  defendant's  negligencein  cate,  but  in  different  counties,  lies  in 

fastening  the  guy  rope  of  a  pile  driver,  either,  against  the  grantee's    heirs. 
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d«tendant,  an  action  to  recover  three  ■peclfled  place,  doe*  not  lie  In  the 
tracts  of  land  located  in  three  different  county  In  which  the  contract  was  to  be 
counties,   cannot   be    brought   In   one    pcrrormed,  If  the  principal  and  suretie* 


mlone,  merel;c  becauie  the  plaintiff  i 
lies  on  the  aanie  aUte  of  facta  to  rc- 
coTcr  each.  Martin  o,  Roblnaon,  67 
Te«.  381. 

A  Miit  to  compel  a  public  aurvejror  to 
aurrej  ianda  located,  !■  local  ;  hU  non- 
residence  ii  Immaterial.  Thomion  v. 
Locke,  66  Tev.3S3. 

Trespass  to  trj  title  should  be 
brought  where  part  or  the  land  lies. 


though   I 


do   not   reside   therein.     Lindhelm    - 
Muschamp,  71  Tci.  33. 

An  oil  companv  In  Harris  countj 
wrote  to  5.  In  Goliad  countj,  offering 
to  buj',  "at  I9  per  ton, good  crop  (eed, 
f.  o.  b."  It  was  held  that  S.'s  action  for 
the  price  accrued,  when  he  loaded  the 
cotton  seed  free  on  board  cars  in  Goliad 
count}';  and  under  Ttxas  Rev.  Stat., 
~  ~   "556,  4  10,  allowing  suit  where  any 


e  of  the  defendants  reside    part  of  the  cause  of  action  ■ 


T  remote  therefrom.    Thorn-  renue    properly    lay    In  that 

•on  f.  Lodtc,66Tejt.383.  »--_-■._.._.     ...     ^,.  ^.    . 

The  TeMas  statutory  requirement, 
that  u.  suit  to  recover  land  be  brought 
where  the  land  lies,  conrers  a  mere  per- 
sonal   privilege,  and  may   be  waived. 

De  La  Vega  v.  League,  6^  Tei.  305.  _,    . 

An  action  by  a  non-resident  plaintiff  resides,    a'   co-defendant   will    not   be 

again&t  a  non-resident  defendant,  on  an  heard  to  plead  the  personal   privilege 

instrument  that  may  collaterally  affect  of  being  sued  in  his  awn  county.     Car- 

laod  owned  by  both  in  the  stale,  may  others  v.  Johnson,  4  Tex.   App.  Civ. 

be  brought  in  anv  county  where  the  Cas.,  4  163. 


,  the 

Merchants'^   etc..  Oil  Co,  v.   Scellng- 
son.  4  Tex.  App.  Civ.  Cas.,  4  3o6. 

Under  Texaj  Rev.  Stat.,  art.  1199a, 
allowing  an  action  for  breach  of  war- 
ranty  of  title  to  land  to  t>e  brought  In 
any  county  where  one  of  the   vendors 


defendant  can  t>e  found,  or  wilt  appear, 
Pegram  v.  Owens,  64  Tex.  475. 

In  construing  the  fourteenth  ex- 
ception, sec  Jones  v.  Jones,  60  Tex.  451. 
In  construing  the  fifteenth,  see  Win- 
nie V.  Grayson,  3  Tex.  419;  George  i>. 
Dyer,  1  Tex.  App.  Civ.  Cas.,  f  7S0;  as 
to  tcire  facias  to  revive,  see  Mast- 
erson  f.  Cundiff,  58  Tex.  473;  as  to 
debt  on  ■  judgment,  see  Johnson  v. 
Skipworth,  59  Tex.  473.  This  excep- 
tion and  article  3SS0,  requiring  suits 
going  to  the  validity  of  the  judgment  thU 
to  be  in  the  court  of  the  recovery  of 
the  judgment,  do  not  apply  ' 


A  civil  acUon  for  a  newspaper  libel, 
may  be  brought  In  the  county  where  it 
was  circulated,  although  not  that  of  it* 
original  publication.  Beto  v.  Wren, 
63  Tex.  686. 

£/fai(.— Under  the  practice  act,an  ac- 
tion, before  a  justice,  on  a  due-bill  not 
payable  in  any  particular  place,  must  be 
begun  before  the  justice  of  the  peace 
ofthepreclnct  where  the  debtor  reside*. 
Ktopenatein  v.  Woolf,  3  Utah  436. 

K^riwDn/.— Under  Rev,  L.,  4  899,  of 

iction  for  breach  of  cove- 

.nty  Is  transitory,  and  lies 

I/,  when  the  grantor  resides 


sale   of  property  on  wlilch   the   judg-  there,  though  the  land  lies  In  another 

tnent,  however  valid,  is  no  lien.     Van  state.   Tlllotson  -c.  PHtchard,  60  Vt.  94 ; 

Ratcliff  ti.  Call,  71  Tei.  igi,  6  Am,  Dec.  95. 

In    construing     the    sixteenth,    see  Trespass   to   the   freehold    before   a 

Frmnksu.  Chapman,  60  Tex.  46;  61  Tei.  justice,  must  be  in  the  town  in  which 

576.      In    construing   the   twenty-first,  one  of  the  parties  reeldes.   June  ».  Co- 

^__..^___     ^_„__      r,_.__       _._         ^_  ___.      ijVt.  6(6. 


Southern  Cotton  Press,  etc.,  Co, 
v.  Bradlev,  caTex.  1187;  Houston,  etc., 
R.  Co.  v.  Hill,  63  Tex.  381;  ji  Am. 
Rep- 643.  In  construing  the  twenty- 
second,  see  Atlantic  Ins.  Co.  v.  Sinker, 
I  Tex.  App.  Civ.  Cas.,  < 

A  petition  to  en  force  a' vendor's  lien     Wash.  (Vs.)  9. 
Is  local,  if  stating  facts  showing  its  ex-  WaakingiBn.—XSaAzT  the  Wasbini^- 

istence.     Joiner  v.  Perkins,  59  Tex.  300.    Ion  Civil  Practice  Act,  {  48,  allowing 

A  suit  for  malicious  arrest  and  pros-  foreclosure  in  the  county  where  the 
ecutlon,  tie*  where  the  afBdavlt  was  subject  is  situated,  in  a  case  of  discon- 
made,  although  the  arrest  was  In  an-  nectcd  tracts  In  several  counties,  the 
other  county.  Hubbard  v.  Lord,  59  guit  may  be  brought  In  anv  one  of  them. 
Tex,  384.  Stevens  v.  Ferry,  48  Fed.  Rep,  7.     A 

Ad  action  on  a  bond  to  secure  per-     suit  for  specific  performance  of  a  con- 

fonnance  of  a  contract,  payable  at  no    tract  for  sale  of  land.  Is  not  within  the 
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rariouE  actions,  see  Virginia 
Code  1887,  (,%  3114-331S.  A  suit  on  a 
firm  debt  may  be  abated  a*  to  a  non- 
resident partnf        "  "  .  • 


b.Gooi^lc 


la  Um  IteM  Oonrti. 


VENUE. 


(2)  Ptactue ;  Remedies  Without  Change. — Special  code  legisla- 
tion has  provided  for  liberal  practice,  in  some  cases  of  inadvertence, 
in  laying  the  venue  in  civil  actions,  somewhat  conformably  with 
the  old  chancery  practice.' 


Wasiington   Code,  4  47>  requiring  an  claimant  to   anj  town-site  land,  ellhn 

action  for  recover^',  poEnesilon,  or  par-  party  zay/  brine  a  suit   a^inat  bim  la 

tltton,  or  for  determination  or  a  ques-  the  county  in  which  [be  land  lies;  but  if 

tlon   affecting   the   title,  to   be   in   the  thejudge  belnterestedinanjlandinthe 

county  or  dlitrlct  in  which  part  of  the  town,  he  must  order  the  papers  with  a 

land  lies.    Morgan  v.  Bell,  3  Waah.  554.  transcript  to  be  transmitted  to  another 

An   action   for   conversion  of   trees  judicial  district,  ai  in  cases  of  a  change 

maj  be  brought  where  the  cause  arose,  of  venue.     Colorado  Annot.  Stttt.  1891, 

not  in  the  counlj  where  the  land  lay,  \  434S. 

notwithstanding  a  count  or  parajfraph  In  ^/orti/ii,  an  objection tothcTenue, 


or  paraffT 
for  treble  damages  under  Wasksngion 
Code,  4  601 ;  this  being  rejected  as  au 
plusage.    McLeodr.  Ellls.3  Wash.  II 

Wrst  Virqinia.—ln.  West  Virgim 
where  one  of  the  two  defendants,  in  a 
action  for  malicious   prosecution.  Is 

non-resident,  the  suit  ties  in  any  countj     Perseverance  Min.  Co. 
where    they   can  both   be   found    and     Ca.  193. 
served.     Vinnl  i>.  Core,  18  W.  Va.  1.  In  Indi 

Wiaconsini—\a   this  state  as  to  ac-    of  a  non- 
tlons,  local  or  transitory,  see  Wiscon- 
ot.  Slat.  1S89,  kk  1610,  a63o. 


raised  in  a  plea  In  abatement,  Isnt 
available  on  demurrer,  or  after  trial  on 
a  plea  to  the  merits.  Buck!  v.  Cone,  I5 
Fla.1. 

In  Georgia,  a  plea  to  the  merits  Is  a 

waiver  of  objection  to  the  jurisdiction. 

87 


Under  Win 


ana,  attaching  the  property 
resident  defendant  does  not 

confer    jurisdiction   over   a   defendant 
residing  in  another  countj.     Brown  v. 


H  Laws  1S85,  ch.  301,     Underbill,  4  Ind.  App.  77. 


n  action  for  labor  on  logs  Is  traoai- 
torj,  and  Ilea  where  the  defendant  is 
personall]'  served.  Shafer  v.  Hogue, 
70  WU.  39a. 

Wyoming. — In  Wyoming  the  venue 
laws  arc  l^e  those  of  /Camaaj.  Com- 
fare  Wyoming  Comp.  L,  1876,  p.  39, 
44  41-49,  vrith  JCantas  Gen.  Stat.  1889, 
M4"*S-4'34' 

1.  In  California,  "If  the  countj  in 
which  the  action  is  commenced  Is 


Under  lovia  Code,  %  3Slt,  the  atlacll- 
ment  of  propertj  within  the  township 
gives  a  justice  of  the  peace  jurisdic- 
tion, though  the  defendant  Is  a  non- 
resident. Sections  3507,  3509,  3517, 
making  venue  depend  on  domicile,  ap- 
ply tra\\  to  cases  of  personal  service,  or 
in  the 'district  courts.  Anderson  v. 
Union  Pac.  R.  Co.,  77  Iowa  441;. 

In  Kansat,  as  to  when  an  objection 

to  jurisdiction  coming  too  late  i*  first 

the  proper  countj  for  the  trial  thereof,     raised  on  appeal,  see  Kansas  City  R. 


1  may,  notwithstanding, 
tried  therein,  unless  the  defendant,  at 
the  time  he  appears  and  answers  or  de- 
murs, tiles  an  affidavit  of  merits,  and 
demands,  In  writing,  that  the  trial  be 
had  in  the  proper  county."  California 
Code  Civ.  Proc.  1885,  f,  396. 

"  An  action  by  a  countj  may  be 
brought  in  any  countj  not  a  party 
thereto."  California  Code  Civ.  Proc. 
1885,  4  394. 

In  Arkansas,  a  defendants  appear- 

venue.     Aria  mas  Dig.  Stat.  i3&4. 
$  joio.     There,  consent  of  parties  will 
confer  jurisdiction  of  an  action  for  in-     r—-j 
jury  to  real  property  elsewhere  than  in     to  thi 
the'  county   where  it  is  situated.    Jacks     Jobnsoti, 


In  C0/or«i/0,  under  the  Tow. 
7f   1881,   in   case  there   la  ai 


Co.  V.  Rodebaugh,  38  Kan,  45;  5  Am. 
St.  Rep.  715. 

In  KtntMchy,  service  on  one  improp- 
erly joined  will  not  confer  jurisdiction 
over  a  non-resident  defendant.  Basye 
V.  Brown,  78  Kj.  553.  Compare  Achy 
r.  Holland.  8  Lea  (Tetin.)  510. 

In  Maisacknjetia,  although  an  action 
to  recover  double  gaming  money  is 
brought  in  the  wrong  county,  the  de- 
fendant's motion  to  dismiss  may  be  re- 
fused. If  he  has  pleaded  to  the  merits. 
Morris  1/.  Farrlngton.  133  Mass.  466. 

In  Michigan,  a  tranfiitorj  action  can- 
not be  begun  in  a  county  where  neither 
party  resides,  to  be  thereafter  removed 
3er  county.  Hajwood  v. 
Mich.  598. 


In  Minnesota,  the  district  court  des- 
inin- 
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As  in  Engltntd,  so,  also,  in  Massachusetts,  Maine,  and  some  other 
states  not  usually  designated  as  "  code  states,"  the  statutory  sim- 
plification of  rules  of  pleading  has  rendered  superfluous  any  alle- 
gation of  the  venue  in  transitory  actions.*  It  is  the  policy  of  the 
lavr,  in  determining  the  proper  venue,  to  look  to  the  convenience 
of  litigants,  and  to  substantial  justice,  irrespective  of  technical- 
ities.* 


Mi 


unlesB  a  change  of  venue  be  seasonablf  If  not  rkised  bj  plea  In  abatement,  is  to 
demanded  and  actually  made;  and  this,  be  deemed  waived.  Walker  v.  Stroud 
thougti  the  HummDns  waa  served  bj  (Tex.  18S7),  6  S.  W.  Rep.  an.  Aa  to 
'"blication  only.  Kipp  v.  Cook,  46  when  an  objection  to  the  jurisdiction, 
3j.  flrat  railed  on  appeal,  cotnes  too  late, 
NM0»ri',  omission  of  tlie  margin-  tee  Eggenberger  f.  Brnndenberger,  74 
ai  venue  prcBcrlbed  in  Mitsouri  Rev.  Tex.  374. 
Stat.,  tf  2883,  is  no  ^oinA  for  arreat  of  1.  Blackstone  Nat.  Bank  v.  Lane.  80 
judgment,  if  the  venue  appears  in  the  Me.  165 ;  24  Pick.  (Mais.)  398. 
body.  DoUman  v.  Munson,  90  Mo.  85.  In  Dflaviare,  "  al!  allegBtions  here- 
in Ntbraika.  one  using  the  Dame  of  tofore  usually  inserted  in  declarations 
a  firm  is  estopped  to  object  to  being  and  other  pleadings,  which  are  not 
sued  In  the  county  where  he  does  busi-  material  or  traversable,  and  whicii  the 
ncsB,  instead  of  that  of  his  residence,  party  could  not  be  required  to  prove. 
Rosenbaum  v.  Hayden,  11  Neb.  744.  may  be  omitted ;  unless  when  they  are 
In  Tfevi  fori,  it  is  not  a  |;round  of  required  for  the  right  understanding  of 
demurrer,  that  a  transitory  action,*.^.,  allegations  that  are  material.  Dela- 
tor elander  of  title  to  land,  is  joined  viare  Laws  1874,  p.  64B,  }  14. 
with  an  action  for  trespass  on  land  in  8.  In  Maiur,  a  foreign  defendant's 
another  slate.  Dodge  v.  Colby,  loS  N.  temporary  bodily  presence  is,  upon  serv- 
Y.  445-  ice  of  a  summons,  equivalent  to  domi- 
An  objection  that  the  complaint  does  cile.  Alley  r.  Caspari,  80  Me.  334:6 
not  allege  that  the  defendant  is  a  resl-  Am.  St.  Rep.  178.  This  is  upon  the 
dent  of  the  county,  comes  too  late,  if  axiom  of  Huberins,  that  foreigners 
first  raised  after  he  has  gone  to  trial,  within  our  limits  are  subject  to  our 
Ro»«  !>.  Konor  (Supreme  Ct),  a  N.  y.  laws.  Story  on  Conflict  of  Laws  (8th 
Supp.  169.  ed.),  4  58[|  Wharton  on  Conflict  of 
"  L   Rkedt    Island,   an    action   with  Laws  (2d  »!.),  %%  17,  705,  743. 


wrong  venue  "shall  be  abated."  Rkedt         Similarly,  in  Mastachutttts.    Barrell 

Itland  Pub.  Slat.  188],  p.  55],  %  6.  v.  Benjamin,  15  Mass.  154.  In  Roberts 

In  Teunisste,  the  presence  of  a  de-     11.  Knights,  7  Allen  (Mass.)  449,  both 


fendant   where   the  suit   was   brought     parties  were  British  subjects.     In  Pea- 
-     jurisdiction,    under    Tennessee     body    ti.     Hamilton,     -'      *' " 


S 


.  2S08,  that  in  all  transitory  ac-  which  was  an  action  on  an  account 
lions  the  right  of  action  follows  the  annexed  for  £100.000,  the  writ  de- 
person  of  the  defendant,  unless  other-  scribed  the  plaintiffs  at  "of  London  in 
wise  expressly  provided.  Carlisle  -v.  England,"  and  the  defendant  as  "of  the 
Cowan,  85  Tenn,  165,     There,  consent     State  of  Ne-u  Tork  and  commorant  of 

..    .   ._.... ..    .._-  ,_._...,.     Boston,  in  this  commonwealih." 

In  Nevi  yersey,  the  statutory  privi- 
lege, restricting  suit  to  the  district  where 
the  defendant  resides,  -         '  '      ' 


ise,  as  to  a  nl 
1  V.    East  Ti 


etc,  R.  Co.,  ^  Tenn.  304.  by  submitting  to  the  jurfsdiction  of  an- 

Where  one  not  a  real  defendant  is  other  court.     Fraley  v.  Feather,   46  N. 

joined  for  the  purpose  of  bringing  the  J,  L.  419. 

suit,  in    a  county   other  than  that  in         In  construing  the  Nev/  yeraey  Rev. 

which  the  material  defendants  reside,  "-   ■         "       ■  " 

the  Buit  should  abate.     Achy  v.  Hol- 
land,  8   Lea  (Tenn.)    510.     Compart         vynere  ine   venue   01  an  acnon,  lor 

Basye  v.  Brown,  78  Ky.  553.  damages    to    both    real   and   personal 

In  Texas,  an  objection  to  the  venue  property,  was   erroneously    laid    in   a 

of  a  suit  to  recover  poMcitloD  of  land,  county,  other  than  that  where  the  land 
21s 
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But  there  is  danger  of  undue  expansion  of  the  common-law 
rule,  especially  in  the  venue  of  suits  for  divorce,* 

In  general,  a  habeas  corpus  proceeding  should  be  instituted  in  the 
county  where  the  alleged  unlawful  restraint  is  being  exercised,* 

In  applying  the  principle  of  comity  laid  down  in  the  federal 
constitution,*  to  actional  privileges  in  one  state,  of  citizens  of 
another,  some  anomalous  cases  have  arisen  under  the  statutes 
affecting  the  remedy  only* 

(3)  Corporation  Suits. — In  general,  as  to  venue,  corporations 

\ty,  and  there  wat  no  objection,  or  tng  the  principle,  there  hu  been  * 
motion  for  nonsuit,  It  was  held  that  growing  tendency  to  narrow  its  appll- 
the  judge  properlj  refueed  to  withdraw  cation.  In  Bng-laml,  in  Maisackuseita, 
from  the  jury  the  coneideration  of  the  in  Niv/  York,  and  in  Pentnyltiania, 
land  damages.  Blackford  u.  Lehigh  the  courts  on  the  subject  of  divorce 
Valley  R.  Co.,  53  N.  ).  L.  56.  have  maintained,  with  more  or  lesa 
In  South  Carolina,  it  Ie  held  that  an  strictness,  the  necessitv  of  domicile  to 
action  for  unlawfully  detaining  a  ball-  confer  jurisdiction."  Wharton  oD  Con- 
or's personal  property,  may  He  In  flict  of  Laws  (id.  ed.),  ^  707. 
another  state  than  that  where  the  de-  See  observations  of  James,  J.,  in  De- 
tention occurred.  Lipscomb  I'.  Tanner,  wit t  v.  Buchanan,  ^4  Barb.  <N.  Y.)  31. 
31  S.  Car.  49.  Also  infra,  this  title.  Extraterritorial 

In  IlHrtoii,  a  defendant  Is  not  "found"  Torts. 

In  a  county  whither,  for  the  purpose  of  a.  /■  7-eWhite,33Neb.8ia;  £*/.Gol- 

service  of  the  aummons,  he  has  been  Her,   6  Ohio   St.  55;    Com.  v.  Fox,  7 

taken  upon  arrest  under  a  fictitious  Pa.  SI.  336. 

-mplaint.     McNab  f.  Bennett,  66  lit.  I,   United  StattaZa^%'i„a.r\.W. ,9^1, 


160.     An  objection   to  the   venue   for        4.  In     Putnam     v.    Dike.   13    Gray 
non-residence   comes   too   late  if  first     [Mass.)   535,  the  court,  by  Shaw,  C.  J, 
n  appeal.  Allen  v.  Watt,  69  111.     said:    "This   is  certainly  an  eilraor- 


655.     A  plea  In  abatement  for  non-  dinary  case.     A  small  debt,  contracted 

residence,  is  not  demurrable  for  merely  In    Vermont   In  1815,  has  increased  by 

concluding  with  praying  for  judgment,  simple  interest  to  three  times  the  orig- 

Drake  w.  Drake,  83  III.  526.  inal   amount,  by  lapse  of  time,  being  a 

In   C«rffi<iii><,  as  to  the  superseding  of  period   of  over  forty  years.    The   only 

the  common  law  by  statute  concerning  defense  relied  on  is,  that  it  Is  barred  by 

local  actions,  see  June  v.  Conant,  17  the   Statute   of  Limitations.    This,   of 

Vt.  656.  course,must  mean  the  statuteofMaxja- 

In  Virginia,  a  suit,  the  venue  where-  chmsielli.    The  Statute  of  Limitations 

ordepen(»on  the  defendant's  residence,  aifects  the  remedy  only,  and  is,  there- 

"shall  abate  "  upon  the  officer's  return  fore,  local  In  its  operation ;  neither  the 

of  non -residence.   Ki>^'«i'a  Code  1S87,  Statute    of  Limitations   of    Vermont, 

4  3143.     A  plea  In  abatement  for  non-  where  the  contract  was  made,  nor  that 

residence  tnust  state  where  the  defend-  of  any  other  state  or  county,  has  any  ef- 

ant  does  reside.     Mlddleton  r.  Pinnell,  ficacy  in  Masiaciusettt.     The   pa'rtles 

3  Gratt.  (Va.)   302.     Such   plea   must  both    lived    in     Vermont,    where    (he 

come  before  plea  in  bar.     Washington,  cause  of  action  accrued;   and  there   is 

etc.,  Tel.  Co.  i'.  Hobson,  1 ;  Gratt. (Va.)  no  evidence  to  show  that  the  defendant 

113.     In  assumpsit,  the  plea  need  not  ever  came  within  the  limits  of  this  state, 

state  where  the  cause  of  action  arose.  If  the  defendant  never  came  into  Mai- 

Warren  r.Saunders,  17  GrBtt.(Va.)  IJ9.  taekuael/s  after  the  cause  of  action  ac- 

1.  "Where  litigation  is  expensive,  or  crued,  the  statute  never  began  to  run 

the   law   fnauBpicioua,  the   subjects   of  and  no  length  of  time  could  make  that 

one  country  may  succeed  in  throwing  statute  a   bar  to  an  action   which    the 

on  the  courts  of  another  country,  the  plaintiff    might   bring   in   this    state, 

burden  of  cases  in  which  the  thing  con-  ...     If  Indeed,   the  defendant    had 

tested,  as  well  as  the  parties  contesting,  never  t>een  an  inhabitant  of  this  state 

are  foreign,  and  which  the  courts  thus  and  there  was  no  effectual  attachment 

appealed    to   were   not    organized    to  of  the  defendant's  property'  in  this  suit, 

undertake.  Lately,  while  acknowledg-  and  he  had  appeared  specially  and 
220 
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may  sue  and  be  sued  as  natural  persons ;  and  some  statutes  sim- 
ply so  provide.*     Others  prescribe  nnore  particularly.* 

Some  statutes  provide  that  an  action  against  a  railroad  or  mail- 
stage  company,  may  be  brought  in  any  county  through  which  the 
line  runs.' 

Many  decisions  involving  questions  of  venue  of  actions  against 
railway,  insurance,  and  other  corporations,  turn  upon  construction 

through  comparison  of  diflerent  statutes  of  the  same  state.* 

pleaded  in  abatement  to  tbe  jurisdiction  The  provision  of  the  A  rkansas  St«t. 

of  the  court,  we  do  not  perceive  why  It  1S75,  that   one,  whose  stock   Is  killed 

would  not  hkve  been  b  good  defense  to  by  a  railroad  company,  "  may  "  sue  in 

this  suit.      But  no  such  courae  was  taken  the  countj  where  the  killing  or  wound- 

and   perhaps  tbe  facts  would  not  war-  Ing  occurred,  restricts  the  action  to  that 

rant  it."  county.     Lttlle  Rock,  etc.,  R.  Co.  v. 

L  Ca/oroiJoAiinot.  81*1.1891,  p. 639,  Chlfton,  38  Ark.  205. 

{  503.  A  suit  against  a  countj  cannot  be 

t.  In  .>4/ai(iMa,  a  roreignordomestlc  brought  elsewhere.    Shaver   v.   Law- 

corporatton  may  be  sued  JQ  any  county  rence  County,  44  Ark.  33j. 

ta  which  it  does  business  by  an  agent.  The    CaUfamia    constitutional    re- 

Alabaima  Code  18S6,  f  3643.  quiremeni  as  to  suits  against  corpora- 

An  action  to  vacate  the  charter  of  a  tlons,  does   not   Import   that  a  suit   to 

corporation,  "  must  be  brought  fn  the  declare  a  deed  a  mortgage  and  cotnpet 

circuit  court  of  Ihe  county  in  which  the  re-conveyance,  shall  not,  under  the  Cal- 

corporation  haa  its  principal  office;  or,  ifornia    Code    Civ.    Proc„   ^  393,  be 

if  it  haa  no  principal  oflice,  in  that  of  brought  in  the  county  where  the  land 

any  county  in  which  It  does  bualncss."  lies,  although  the  defendant's  principal 

Alabama  &ode  1SS6,  f  3169.  place  of  business  Is  in  another  county. 

S.  Arkamai  Dig.  Stat.  18S4,  f  5003;  Baker  v.  Fireman's  Fund  Ins.  Co.,  73 

Ohio  Rev.  SUt.  189a,  (,  tfii-j.  Cal.  i8a. 

4.  Southern  Ohio  K.  Co.  v.  Morey,  In  the  absence  of  a  statute  defining 

47  Ohio  St.  307.     See  supra,  this  title,  the    residence    of  a  corporation,   this 

Trantitory  or  Local.  need  not  be  resirlcted  to  its  principal 

In  the   Kentucky  Civil  Code,  44  ^8  place  of  business;  and  an  action  against 

and  71  must  be  construed  together.    In  it  to  condemn  land,  should  be  brought 

1890,  under  a  petition  upon  an   insur-  where  the  land  lies.     California  South- 

ance   policy,   which   averred   that   the  ern   R.  Co.  v.  Southern   Pac.  R.   Co., 

company's  chief  ofBce  was  in  Jefferson  65  Cal.  394, 

county,  and  that  it  Issued  a  certificate  An  action  against  a  corporation  for 

through  its   agent  in  Allen  county,  a  personal    lojaries,  lies   In   the   county 

judgment  by  default,  rendered  in  Allen  where   the   accident   occurred.     Lewis 

county,  was  held  to  be. valid,  although  tr.  South.  Pac.CoastR,  Co., 66Cal.J09. 

service  had  been  made  on  the  chief  of-  The   venue  of  an   action   against  a 

ficer  in  Jefferson  county;  such   aver-  railroad  company,  for  its  wrongful  re- 

ment  could  not  be  controlled  by  recitals  fuaal  to  transport  lumber,  was  held  to 

In  the  policy  attached  to  the  petition  as  be  In  the  county  of  the  tender  and  re- 

an   exhibit.     Kentucky   Mut.  Security  fusal,    notwithstanding    an    allegation 

Fund  Co.  V.  L.ogan,  90  Ky.  364.  that   this   resulted   from   a  conspiracy 

There,  moreover,  the  domicile  of  a  between  Ihe  company  and  other  dealers 
railway  corporation  havlne  no  president  resident  in  another  county.  Chase  "o. 
In  tbe  state,  is  determined  by  the  rest-  South.  Pac.  Coast  R.  Co.,  83  Cal.  46S. 
dence  of  its  vice  president,  If  he  be  In  The  provision  of  tbe  Califor»ia 
the  state;  this  being,  within  Kentucky  Const.,  art.  11,4  16,  allowing  a  corpora- 
Civ.  Code,  Ij  73,  "Its  chief  oflicer."  tion  or  "association  "  to  be  sued  in  the 
Harper  ».  Newport  News,  etc.,  R.  Co.,  county  where  the  cause  accrued,  ap- 
90  Ky.  359.  plies  to  amlnlngcompany;  and  as  to  the 

In  .^ruoisn,  asult  against  a  railway  venue,  tbe   complaint  need   not  show 

company  maj- be  brought  in  any  county  any  corporvte    powers.      Kendrick   v. 

into  which  It*  road  extends.    Arizona  Diamond     Creek   Consolidated    Gold 

Rev.  Stat.  1887,  ^  674,  pi.  19.  Hin.  Co.,  94  Cal.  137. 
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In  Colorado,  general  and  special  pro- 
visions as  to  the  venue  of  a  suit  against 
corporation!,   must    be    conitrued    fo- 

fsther.     Denver,   etc.,  ConBtr.  Co.  v. 
tout,  S  Colo.  6t. 

In  Georgia,  a  mining  corporation 
ma7  be  sued  In  the  coun^  where  its 
principal  financial  office  la,  although 
operating  its  works  in  another  countj'. 
Dade  Coal  Co.  v.  Haslett,  83  Ga.  ^49. 
An  action  fora  rail  war  com  p  an  v's  re- 
fusal to  iuue  a  through  bill  of  ladmg,  to 
a  point  on  another  carrier's  line,  should 
be  in  the  countjr  of  the  defendant's  res- 
idence, or  In  that  of  the  point  of  ship- 
ment. Coles  «.  Central  R.,etc.,  Co., 
81  Ga.  149. 

Under  Georgia  Code,  ^  3406,  allow- 


the  carrier,  though  the  tort  was  not 
completed  therein.  Central  R.,  etc., 
Co.  V.  Pickett,  8j  Ga.  734.  Under  this 
section  a  railway  corporation  "Inhab- 
its "  alt  the  counties  In  which  Its  road 
lies,  and  It  maj  be  sued  in  any  of  them. 
East  Tennessee.^tc.,  R.  Co,  ti.  Atlanta, 


An» 


1  the 


carrier.  Central  R.  Co.  v.  Brunson,  63 
Ga.  J04. 

In  Iltinoh,  a  Miiaeuri  corporation 
doing  business  in  IlUnoit  mny  be  gar- 
nished for  a  debt  due  a  resident  of 
Missonri.  Hannibal,  etc.,  R.  Co.  v. 
Crane,  101  111.  149:40  Am.  Rep.  581. 

In  Indiana,  a  suit  against  a  railway 
company,  for  burning  grass  and  fences. 
Is  an  action  for  an  injury  to  real  estate 
within  the  Indiana  Rer.  Stat,  4  307, 


though  joining  a  claim  for  damages  to 
personalty,  and  although  the  company 
has  no  agent  in  that  county.  Indiana, 
etc.,  R.  Co.  -a.  Foster,  107  Ind.  430. 

As  to  the  venue  of  a  suit  against  a 
railway  corporation  for  medical  serv- 
ices lo  an  employee,  see  Evansrllte,  etc., 
R,  Co.  V.  Spellbring,  i  Ind.  App.  167. 

An  action  agalnit  a  railway  company. 
for  injury  to  land  In  lUinoii,  will  not 
llCfln  the  court  of  a  county  in  Indiana, 
although  the  road  extends  therein.  Du 
Breuil  v.  Pennsylvania  Co.,130  Ind.  137. 

The  loiva  Code.  W  3582-1585,  as  to 
venae,  do  not  apply  to  a  foreign  cor- 
poration  running  can  merely  for  ex- 


hibition and  advertisement,  without 
carrying  passengers  or  freight ;  and 
this  though  the  suit  be  for  Infringe- 
ment of  a  patent  by  such  operation  of 
a  train  of  cars.  Carpenter  v.  Westii^- 
house  Air  Brake  Co.,  33  Fed.  Rep.  434. 

Id  Iowa,  an  action  will  lie  against  ■ 
railway  company,  although  the  cause 
accrued  before  the  road  was  operated 
therein.  Knott  v.  Dubuque,  etc.,  R. 
Co.,  84  Iowa  463, 

Under  the  Kamat  Code  1885.  4^  jo- 
68a,  an  action  against  a  railway  com- 
pany incorporated  in  another  state,  for 
Injuries  to  persons  or  property,  was 
held  to  lie  in  a  county  where  it  had  a 
union  depot,  with  arrangements  for 
running  Its  cars  over  tracks  of  other 
corporations  therein,  Hannibal,  etc., 
R.  Co.  V.  Kanaley,  39  Kan.  i. 

In  Kentucky,  in  general,  an  action 
against  a  corporation  having  an  office 
in  Ibe  state,  or  chief  officer  residing 
therein,  must  be  brought  in  the  county 
where  sucb  office  or  residence  is  sit- 
uated, or  where  the  contract  wks  to  be 
performed,  or  where  the  tort  was  com- 
mitted. Ktnincky  CoAt  1889,  \  71. 
{For  exceptions,  see  $4  61-71,  73-77.) 

An  action  against  a  common  carrier 
lies  in  the  county  where  the  defendant 
resides,  or  where  the  contract  is  made, 
or  the  property  is  to  be  delivered. 
Adams  Express  Co.  v.  Crenshsiw,  7S 
Ky.  .36. 

in  /.DKiJisna,  an  action  gainst  a  cor- 
poration, for  damages  from  its  negli- 
gence and  nonfeasance,  must  be  brought 
at  its  domicile.  Caldwell  c.  Vicksbuig, 
etc.,  R.  Co.,  40  La.  Ann.  753. 

In  a  restriction  in  a  railroad  charter 
as  to  venue,  an  exception  of  actions  of 
trespass  may  be  deemed  waived  by  a 
landowner  allowing  entry  and  occu- 
pancy for  many  vears  without  objec- 
tion. Payne  i;,  Nforgan's,  etc,  R-,  etc^ 
Co.,  43  La.  Ann.  981.  Such  exception 
includes  an  action  of  trespass  on  the 
case  for  the  killing  or  wounding  of  lire 
stock.   State  u.  Judge,  33  La.  Ann. 954. 

In  Maint,  when  any  corporation  ii 
one  party,  and  a  county  the  other,  the 
suit  lies  in  any  adjoining  county. 
Maine  Rev.  Sut.  1S83,  p.  674,  4  13. 

in   Maryland,  a   turnpike  company 


I   the  <: 


Its  c 


porate  privileges,  though  its  principal 
office  and  records  are  elsewhere.  Bal- 
timore, etc.,  Turnpike  Co.  v.  Crowther, 
63  Md.  558. 

In   MaitackusttU,  when    a    foreign 
corporation  bring*  a  transitory  actloo 


)v  Google 


Im  tha  IteU  Conrti. 


the  merits   without   objection    to    the  In  Xew  fork,  an  action  against  an 

venue,  discontinuea  agsinEt  him,  a  new  oflicer  oF  &  corporation   to   recover  a 

trial   tnaj   come  in   the  same  county,  debt  of  the  corporation,  on  the  ground 

Merchants'    Ini.    Co,   v.    Ablxitt,  131  that  he  had  signed  a  false  report,   is 

Mass.  397-  penal  and  local,  and  must  come  where 

As  to  what  is  n  corporation's  "  usual  the  report  was  filed,  although  the  debt 

K'  ce  of  business,"  «ee  Rhodes  i>.  Salem  originated  in  another  county.     Veeder 

mpike,   etc..   Bridge   Co.,  9S   Mass.  v.  Baker,  83  N.  Y.  156. 

g;  Barre  Nat.  Bank  v.  Hingham  Mfg.  Under  Nt-w  Tori  Code  Civ.  Proc., 

3.,  ia7  Mas*.  563.  I)  1779,  a  foreign  corporation  may  en- 

In  Miciigan,  unless  otherwise  pro-  force  its  contracts  in  New  I'erk.     Dia- 

vided  by  sta.tute,  a  township  cannot  be  mond  Match  Co.  v.  Roeber,  106  N.  Y. 

•ued  outside  iu  own  county.    Pack  v.  473;  60  Am.  Dec,  464;  Hibernia  Nat. 

Grccnbush  T p.,  61  Mich.  ill.  BankTr.  Lacorobe.SfN,  Y.  367;  38  Am. 

In  MiuMtsola,  a  suit  against  a  for-  Rep.  518. 

rign  corporation    lies    in   any  coimty  The  right,  under  New   Tork   Code 

designated  in  the  complaint.     Olson  v.  Civ.  Proc.,  4  1780,  of  a  non-resident  to 

Osborne,  30  Minn.  444.  sue  a  foreign   corporation,  depends  on 

The  fact  that  a  foreign  corporation  his  residence,  and   not  on  his  citiien- 

h*»,conttarf  to  U.S.  Act  i88j,  ch.  183,  ship.  Adams  v.  Penn.  Bank,  35  Hun  (N. 

Instituted   a   suit  In  the  federal   court,  Y.)  ^3. 

does  not,  after  discontinuance,  preclude  Within  Nnu  Vori  Code  Civ.  Proc.. 

it  from  suing  In  the  state  court.    North-  4  984,  the  residence  of  a  corporation, 

western  Mut  L.  Ins.  Co.  v.  Brown,  36  for  venue  purposes,  is  where  its  princi- 

Hhin.  108.  pal  business  Is  to  be  carried  on,  as  des- 

In  Minsiasiffi,  theonly  local  actions  Ignated  by  its  charter,  though  In  fact  it 

are  ejectmentand  trespass  faarr  r^tM-  may  have  an  extensive  husiness  office 

umfrteil.  A  suit  against  a  railway  com-  In  another  county.    Rossie  Iron  Works 

pany  for  damages,  from   an  overflow  v,  Westbrook,  59  Hun  (N.  Y.)  345. 

resulting   from  negligent  construction,  In  Nertk  Carolina,  it  has  been  held 

may  be  broi^ht  in  any  county  where  that  an  action  for  redress  involving  In- 

sny  part  of  the  road  lies.    Archlttald  i>.  terpretatlon  of  the  charter,  should  be 

Miuitsippi,  etc.,  R.  Co.,  66  Miss.  434.  brought  in  the  state  which  created  the 

Under  the  Jlfijjouri  Rev.  Stat,  corporation,  though  an  aunUllary  action 
(1879),  i  34^'t  P'-  4<  allowing  suit  in  lies  In  another  state, where  it  has  prop- 
any  county  when  all  the  defendants  erty.  Moore  t>.  Silver  Valley  Mln.  Co., 
are  non-residents  of  the  state,  a  foreign  104  N.  Car.  534. 

corporation    having   an    office    in  the  Oiio  Rev.  StaL,  4  5017,  relates  to  the 

state,  may  be  aued  in  any  county  there-  jurisdiction  of  the  person  ;  the  petition 

of.    Estill  f.  New  York,  etc.,  R.  Co.,  need  not  state  that  the  road  of  the  de- 

41  Fed.  Rep.  849.  fendant    corporation    passei   Into   the 

In    Ntbraahtt,   an   action   against  a  county.     Southern    Ohio    R.    Co.    v. 

railway  or  stage  owner,  for  an  Injury  to  Morey,  47  Ohio  St.  307. 

" .-...-.   I-    .    -  '  -  '0  exception,  from  section  ^016, 


a  liability  as  a  carrier,  lies  In  any  of  special  statutorr  actions,  see  kiusk- 
counij  into  which  the  road  or  line  ingum  County  Infuraary  v.  Toledo,  15 
passes.    A'efrnuAoConsol.Slst.CiSgi},     Ohio  81.409. 


\  459a.    This  includes  a  suit  for  over-  Under  the   Okio  Rev.  Stat.,  \   5030, 

flow  from  wrong  construction  of  a  rail-  any  foreign  corporation  which  may  be 

way   bridge.     Omaha,  etc.,  R.   Co.  v,  found  in  the  state,  may  be  sued  In  any 

Brown,  19  Neb.  491.  county,  in  any  court  having  jurisdiction 

In  Nev  Hamf$hir»,  as  to  when  a  of   the  subject-matter.     Handy  u.  In- 

foteign   corporation   may  be    sued    In  surance  Co.,  37  Ohio  St.  371. 

anv  county,  see  Bishop  x-.  Silver  Lake  An  Oregon  corporation  must  be  sued 

Min.  Co.,  63  N.  H.  455.  where   it  has   its   principal    office,   or 

Id  NtTv  y»rt*y.  In  an  action  against  where  the  cause  of  action  arose.  Or<- 
B  nilway  company  for  burning  a  barn  goH  Code,  f  44,  applies;  4  S$<  p'-  'i  >*" 
and  personal  property  in  another  lates  to  the  manner  of  service.  Kolgate 
county,  objection  to  t  h  e  venue  was  i'.  Oregon  Pac.  R.  Co.,  16  Oregon  123, 
held  to  come  too  late,  when  first  raised  In  Pinniyl-oauia,  a  private  corpora- 
after  the  cause  had  proceeded  to  trial,  tion    may  be   sued    in  any  county  lo 
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In  general,  a  condition  in  a  contract  of  insurance,  limiting  the 
venue  of  actions  thereon,  is  invalid,*  but  otherwise,  under  express 
charter  authorization  therefor.* 


.    J  PhJIa.  (pa.)  S+o.  W.  Va.  i„ 

An  action  against  ■  municipal  cor-  In    Wisconsin,   an   action   against  a 

poratiotl   can   be   brought   only  in  Its  railway  corporation,  except  an  appe^ 

own  counlv-     Heckicher  v.   Philadel-  in   condemnation   proceeding!,  lies  in 

phla  (Pa.  1887),  9  All.  Rep.  381.  any   county   into  nhich  its   road   ruDt. 

A   mandnmni  may   iMuc  against   a  (t'lnusjin  Annot.Stat.  i889,$l6l9,pl.4. 

railway  company  in  a  county  where  its  In    Wyoming,   the   rule    as    to    the 

road  is  located,  although  its  office   is  venue  of  an  action  against   a  raltway 

ouUide  the  Btate.    Com.  v.  New  York,  or  stage  owner  Is  like  that  of  Nehraska. 

etc.,  R,  Co.,  138  Pa.  St.  58.  See  (Tyomix^Comp.  L.  1876.  4  46. 

In  Rhode  Island,  "personal  or  tnui-  Under  the  Tesai  Rev.  Stat.  iigS,  a 
sitory  actions,  brought  by  or  against  railway  company  may  be  fued  In  a 
corporations,  shall  be  brought  either  In  county  where  it  has  an  agent  and  op- 
the  county  in  which  the  other  party,  crates  Its  road,  thou^  the  cauac  arose 
or  some  one  of  the  other  partieSidwells,  in  another  county.  Galveston,  etc.,  R. 
or  in  the  county  in  which  the  defend.  Co.  v.  Home,  60  Tex.  643. 
ant,  or  some  one  of  the  partiet  defend-  In  an  action  against  a  ralliraj 
ant,  shall  be  found,  or  in  which  the  cor-  company  for  loss  of  baggage,  a  plea 
poration  is  located  by  its  charter,  or,  if  that  the  defendant  had  no  office  or 
not  located  by  its  charter,  in  which  the  agent  In  the  county,  and  did  not  operate 
annual  meetings  of  the  corporation  are  Its  road  therein,  is  good,  though  the  bag- 
required  to  be,  or,  if  not  required  to  be,  gage  was  checked  to  a  point  therein, 
are  aclually  holden."  Rhode  Island  Gulf,  etc.,  R.  Co.  v.  Jackson,  4  Tez. 
Pub.  Stat.  1883,  p.  SSI,  1)  3.  App.  Civ.  Cas.,  ^  47. 

In    Tennesstt,   an   action  against   a  Underthc  T'eoa.t  Rev.  Stat.,  art.  1198, 

corporation   for  personal   injuries   lies  4  11,  allowtne  a  suit  agalnsta   "prtvate 

in  any  county  where  it  has  an  office  or  corporation ''   to    be    brought    In   any 

agency.     Topplns    r.    East  Tennessee  county  where  any  part  of  the  cause  of 

etc.,  R.  Co.,  5  Lea  (Tenn.)  600.  action  arose,   «  consignor's  action   for 

An  action   against  a  railway    com-  failure  to  sell  produce  may  be   brought 

pany,   for   the  killing  of   an   engineer,  where    the    agreement    was    made. 

was   held   to  be   properly   brought   in  Western    Wool    Commission    Co.   v. 

T'enne.tsnwhcretheaccidentoccurTed,  Hart  (Tex.  1S91},   so  S.  W.  Rep.  131. 

and   where  the  road  must  be   operated  A   railway     company    is    •    "private 

under  the  charter,   although  the  plain-  corporation,"  within  the  said  section  it, 

tiff  and   the  deceased,  at  the   time  of  and  may  be  sued  in  any  county  In  which 

hisdeath,  resided  in   Aen/Kcil'y,  where  it  has  an  agent,  though  its  road  does  not 

the  greater  part  of  the   road   lay,  and  extend  thereto.  St.  Louis,  etc.,  R.  Co.  v. 

where    the    contract    of    employment  Traweek,  84  Tex.  6$. 

took  place.     Chesapeake,  etc.,  R.  Co.  1.  Matt  v.  Iowa  Mut.  Aid  Aeaoc.,81 

V.  HigginB,6j  Tenn.  (aa.  Iowa  135;  Nute  v.  Hamilton  Mul.  Ins. 

In    Vermont,   a   railway   company's  Co.,  6  Grav  (Mass.)  174;  Hall  v.  Peo- 

Bction  may  be  either  in  the   county  of  pies'  Mut'F.  Ins,  Co,  6  Gray  (Moss.) 

Its  principal  ofBce,  or  In  that  of  the  de-  18s ;    Reichard  o.  Manhattan   L.  In*, 

fendant's   residence  ;  an  action   against  Co.,  31  Mo.  si8. 

it.   In   any  county   through  which   its  1.  Portage  County  Mut.  Ins.  Co,  v.    ■ 

road  runs,    rfrr-no*^  Rev. L.  188a, }  899.  Stukey,  18  Ohio  455;  Portage  County 

In    Virginia,  tait   lies  in   a   county,  Mut,  F.Ins.Co.  i'.  West,  6  Ohio  81.599. 

"  if    a    corporation     be    a      defendant.  In  Pmnsyliiania,  under   the  Act  of 

wherein   its  principal  office  is  situated,  1857,  allowing  certain  actions  to  be 

or  wherein  Its  mayor,  rector,  president,  brought  "  where  the  property  Insured 

or  other  chief  ofBcer,  reaides."   Virginia  may  be   located,"  an  action  against  a 

Code  18S7,  4  3114,  pi.  1.  live   Block   insurance  compan}-,  incor* 

In  West  Virginia,  there  is  a  similar  porated  by  the  legislature,  though  Its 

provision.     See   West    Virginia   Rev.  letters  patent  were  issued  by  tiie  gov- 
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{4)  Extraterritorial  Torts. — Ordinarily,  an  action  to  recover  for 
damage  from   the  defendant's  diverting  or  obstructing  the  water 

or,  maj  be  brought  i 
•     ■  d  stock  U      , 

.  _    ..   .     .  .   ..,  Mut,  Uveetock  Ini.  to  be  brought  where  anj  part  of  the 

Ataoc^  137  Pa.  St.  617.  cnuBe  aroge,  ii  remedial ;  it  lies  in  anr 

Further,  as  to  the  venue  of  actloru  county   whera    service   may   be   bad, 

igainst  incurance  companies,  see  Ship-  though  the   companr  has   no   agent 

ton   V.  Fees,  10  Pa.  Co.  Ct.  Rep.  583 ;  therein.     Insurance  Co.   of   N.  A.   v. 

Knox  County  MuE.  Ins.  Co.  v.  Bower-  McLimans,  iS  Neb.  653. 

ior,  6  Ohio  Co.  Ct.  Rep.  375;  Howard  In   Neiv   Hampshire,  "the   Insured 

r.  Kentucky,  etc.,  Mut.  Iiu.  Co.,  13  B.  may  bring  his  action  tn  the  county  of 


1.  (Ky.)  2S1;  Arnet  v.  Milwaukee  hla  residence,  notwithstanding  any- 
'  Mut.  Ins.  Co.,  31  Wis.  516;  thing  lo  the  contrary  contained  In  the 
.  Accident  A««oc.  v.  RIel,     policy"  (of  Hreiniurance).     Pub.  Stat. 


3SIII.  App.  414;  Williams  11.  Colum-  1891,  p.  486,4  i; 

biaaMut.F.Ins.Co.,39Me.465;Martin  Under  the  iVeiv   Tork  statute,  as  to 

V.  Penobscot  MuC  F.  Ins.  Co..  53  Me.  an  action  for  the  penalty  againtt  a  for- 

419;  Sanders  v.  Hillsborough  Ins.  Co.,  elgn   inaurance  company  effecting  in- 

44  N.  H.  338;  Boynton   v.  Middlesex  surance  within  a  municipality  without 

MuL  F.  Ins.  Co.,  4  Met.  (Mass.)  313.  giving  bond,  etc.,  the  cause  arises  in 

In  Ariiona,  a  suit  against  a  fire  in-  the  municipality.  Irrespective  of  where 

nirance  company  may  be  in  any  county  the  contract  was  signed.     Ithaca  Fire 

in  which  the  property  Is  located ;  and  Dep.  v.  Beecher,  99  N.  Y.  439. 

a  suit  may  alao  be  t»x)ught  against  a  Under  Ohio  Rev.  Stat.  1890,  f  5036, 

life  or  accident  insurance  company,  in  that    an   action   against  an   Insurance 

the  county  in  which  the  person  resided  company   "may   be  brought   In  the 

St  tbe  time  ol  the  death   or   injury,  county  wherein  the  cause  of  action,  or 

Arimma  Rev.  Sut.  1887,  }  674,  pi.  Kk  aome  part   thereof,   arose,"  an   action 

la  Callfernia,  a  contract  for  Insur-  against  a  life  Insurance  company  may 

snce,  under  an  application  for  a  policy  be   brought   where    the    insured   died. 

Sfsbte  according  to  the  terms  of  a  Union  Cent.  L.  Ins.  Co.  v.  Pyeii,  36 
ure  will,  and,  pending  that,  to  stand  Ohio  SL  544. 
in  (avor  of  the  lawful  heirs,  was  held  In  Texas,  in  an  action  by  an  Indorsee 
not  consummated  until  accepted  tiy  the  against  a  maker  and  payee  of  a  note,  it 
IniuFcd,  and  suit  thereon  not  to  ue  in  appeared  that  the  note  was  given  for 
the  county  where  the  policy  was  Issued,  the  first  premium  of  life  insurance,  but 
but  in  the  county  where  it  was  accepted,  that  the  policy,  containing  an  unauthor- 
Yore  V.  Bankers',  etc.,  Mut.  L.  Assoc,  ized  condition,  was  tendered  back,  and 
SS  Cai.  609.  a  return  of  the  note  demanded  and  re- 
in Connecticmf,  the  residence  of  a  fused.  It  was  held  that  an  action  lay 
itockholder  baa  been  permitted  to  con-  in  the  county  of  the  maker's  residence, 
trol  the  venue  of  an  action  on  a  fire  where  the  agent  procured  the  note, 
policy.  Wood  I'.  Hartford  F,  Ins.  Co.,  though  the  company  had  no  office 
I]  Conn.  301;  33  Am.  Dec.  395.  there,  and  the  court  had  jurisdiction  to 
In  ttte  Illiuoit  venue  laws,  a  mutual  render  not  only  a  judgment  against  the 
benefit  association  is  distinguished  from  maker,  but  also  one  over,  on  bis  cross- 
a  life  insurance  company.  North-  bill,  against  the  company.  First  Nat. 
•rtttem  L.  Assoc  ».  Stout,  33  III,  Bank  i>.  Turner  (Tex.  App.  1891),  15 
App.  31,  S.  W.  Rep.  710. 

Under  the   KtnfHcky   Code,    an  In    Vir/riitiii,*.  suit  on  a  policy  lies 

action  on  an  Insurance  contract  may  be  In   the  county  "wherein   the   property 

brought  in   the  county  in  which   the  was  situated,  or  the  person,  whose  life 

company  has  a  local  agent.  If  there  is  was  Insured,  resided  at  the  date  of  the 

none  in  that  wherein  the  assured  re-  policy."      Virginia  Code  18S7,  \  3314. 

tides,  and  the  subject  property  is  pi- 3. 

located.    Owen  v.  Howard  Ins.  Co.,  87  Under  Wiacensin  Rev.  Stat,  f  3619. 

Ky.  J71.  an  action  on  a  life  insurance  policy  lies 

In  Nebroik;  an  action  on  an  Iniur-  in  the  county  where  the  death  occurred. 

ance  contract   made   in   the    state,   is  Bruil    v.   Northwestern     Mut.    Relief 

traosttory,  and  the  venne  Is  governed  Assoc,  7s  Wis.  430. 
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of  a  stream,  in  another  county  or  court-district,  must  be  brought 
where  the  nuisance  was  caused.* 

For  analogous  dedriona  In  Uie  federal  or   prescription,  or  whether  the  rteht 

courts,  leesv/ra,  thb  title,  £*/r<i^«rrt-  be  one  which  Is  regarded  n*  aatui^lj 

tarial  Injuries.  arising  out  of  the  reUtion  between  the 

1.  See  ix/rn,  this  title.  Judicial  Cog-  two  estates;  being  created,  the  law  of 

Mitance  of  Bauudaries.  Jthade  Island,  by  permlHston  of  that  of 

In  Mannvllle  Co.  v.  Worcester,  138  Massachusetts,  iajs  hold  of  them  and 
Mass.  &9  ;  j3  Am.  Rep.  a6i,  an  action  attaches  them  In  such  waj  as  it  seea  fit 
to  recover  for  the  city's  diverting,  in  to  land  there,  Sfassackusttts  being  se- 
Massackusetls,  water  of  Tatnuck  brook,  cured  agaiiist  anything  contrary'  to  it) 
atributary  of  Blackstoneriver,  whereon  viewi  of  policy  by  the  conjmoo  tn- 
wasthe  ptalntifTs  millin  J?io<fe /i/aa<,  ditions  of  the  two  states,  and  by  tb« 
the  court,  by  Holmes,  J.,  in  deciding  power  over  its  own  territory  which  it 
that  a  recovery  for  the  consequent  holds  in  reserve.  It  was  also  con- 
damage  could  be  had  In  Mafsaciasrt/s,  tended  for  the  defendant  that  the  action 
■aid  :  "  We  cannot  assent  to  the  distinc-  could  only  be  brought  in  Rhode  Island. 
tionbetweendischarglngandwlthdraw-  This  objection  Is  purely  technic*].  The 
Ing  water.  The  consequence  in  one  reasons  which  once  made  the  venue  in- 
case ii  positive,  in  the  other  negative;  portant  have  long  disappeared,  and  we 
but  in  each  it  Is  the  consequence  of  an  see  no  reason  for  any  gnaler  strictncii 
act  done  outside  the  jurisdiction  where  than  is  absolutely  required  bj  the  stat- 
the  harm  occurs,  and  the  consequence  utes  and  precedents.  If  the  plaintiff's 
is  as  direct  In  the  latter  case  as  in  the  mill  were  in  another  counl^  of  thii 
former.  The  right  infringed  in  the  for>  state,  an  action  for  damages  would  be 
mer  case  Is  called  absolute  ownership,  rightly  brought  in  Worcester,  not  onlj' 
In  the  latter,  easement;  but  the  laws  of  by  Maisaclituetls  Pub.  Stat^  ch.  161, 
Jtiadt  Island,  which  iiiBke  a  man  %  8,  but  by  the  common  law.  As  be- 
owner  of  a  tract  of  land  there,  have  no  tween  two  states,  both  of  which  recog- 
c  power  to  diminish  freedom  of  ^c-  nize  the  right,  if  the  rule  is  to  varv  V 

in  Mas-'^ "- "--     "   — >^-   '^  -^ "-  -'^-  -' — 

of  its  laws.  , ,      . 

of  both  states  is  as  necessary  in   that  such  as  would  be  likely  to  happen  in 

case  as  In  the  one  at  bar,  to  create  a  the  present  case  If  this  action  were  not 

liability  which  can  be  enforced  in  either  maintained.     The   weight  of  judicial 

state  consistently  with  principle.    Such  opinion   Is    altogether  in   favor  (rf  al- 

a  concurrence  presents  no  technical  dif-  lowing    an    action   to    be   maintained, 

ficulties,  and,  if  the  substantive  end  Co  where  the  water  was  withdravm.    The 

be  attained  is  a  proper  one,  it  will  be  decisions,  in  caaet  where  Iioth  the  act 

recognized   and  acted  on  here,   as  we  and    the   consequence    complained  of 

have  no  doubt  that  it  would  be  in  .ffiinffe  were  outside  the  state  in   which  the 

/*/aii(/,if  thepoaition  ofthe  parties  were  action  was  brought,   are   not  opposed 

reversed.      Of     course,    the    laws     of  to   our    conclusion,   and    we    are  not 

Rhode  Island  cannot  subject  Maasa-  called   upon  to  decide  between    Lord 

ehuseiis  land  to  a  servitude,  and,  apart  Mansfield,     in     Mostyn    v,    Fabrigas, 

from  any  constitutional  considerations,  Cowp.  161,  and  Lord  Kenyon,  in  Doul- 

if  there  arc  any,  which  we  do  not  mean  son  v.  Matthews,  4  T.   R.   503.    The 

to  intimate,  Masiachuselts  might  pro-  American  cases  have  generally  followed 

hlbit  the  creation  of  such  servitudes.  So  the  latter." 

it  might  authorize  any  acta  to  be  done  As    to    the   cases    cited    by    Judge 

within  its  limits,  however  Injurious  to  Holmes,  in  Manville  Co.  v.  Worcester, 

lands  or  persons  outside  them.     Gut  it  i38Mass.89;  51  Am.  Rep.  i6i,ortbataf 

does  not  do  either.     It  has  no  more  ob-  Mostyn  ii.  Fabrigas,  Cowp.  i6t  (venue 

jection    to   a   citizen  of  Rhode   Island  rightly  in  England,  for  false  imprison- 

ownlng  an  easement,  as  incident  to  his  ment  in  Minorca),  see  sufra,  this  title, 

ownership  ot  land  in  that  state,  than  It  /■  the  English  Practice— In  Genrral; 

has  to  his  owning  it  in  gross,  or  to  his  for   that  of  Doulson  11.  Matthews,  4  T. 

purchasing   lands   herein  fee.     .     .     .  R.  503  (venue  wrongljr  in  £i«^/o»rf,  for 

So  far  as  their  creation  is  concerned,  the  trespass   in    Canada),   see  snfra,  this 

law  o(  Massaciusel/i  governs,  whether  title.    Transitory  aud  Local.    He  also 

the    mode    of    creation     be    by   deed  cited    Barden   v.    Crocker,   10    Pick. 
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(MiM.)  383- wlilch  held  that  Ml  action  ing  construed  together.     Leonard  v. 

on  the  cue  for  obstructing  the  passage  Maginnls,  34  Minn.  506. 

of  ilewivei  up  Taunton  river,  bv  r  dam  In  Nebraska,  an  action,  for  flowage 

in  Brietol  county,  might  lie  either  in  from  the  negligent  construction  of  a 

Britlol  or  Plj-mouth  county.  The  court,  railway  hridge,  lleB  in  anj- county  where 

by  Pulnam.  J.,  criliciied   the  reaion-  service  may,  under  the  Nebraska  Code, 

tog  in  Thompaon  »,  Crocker,  9  Pick,  J  56,  be  had  on  the  defendant  corpora- 

<Hau.)  59.  tion,  Omaha,  etc.,  R.  Co.  v.  Brown,  19 

In  Alabama,  it  wtKTat  \hax  »,a   action  Neb.  491. 

tar  overflowing  a  mill  must  be  brought  In  Nna  Hamfikire,  injury  to  a  high- 

where  the  property  is  located.     How-  way^from  a  dam  entirely  in  ^aixtf,  may 

anl  r,  Ingcraoll,  17  Ala.  780.  be  proKcuted  for  in  the  former   stale. 

One  struck  in  Arkansas,  by  a   blast  State  i>.  Lord,  16  N.  H.  1^7.  A  wooden 

fired   in   the   Indian  Territory,  ha*   ■  tent,  erected  by  parol   license  on  the 

cauie  of  action  arising  therefor  in  the  land  of  another,  is  a  chattel,  for  injury 

fomier  state.   Cameron  v.  Vandergriff,  to  which   trespass   lies   In  the  county 

53  Ark.  381.  where  either  party   resides.      Ford  v. 

In  Cali/ernia,  an  action  for  diver.  Burleigh,  61  N.  H.  388. 

sfon  of  water  from  a  ditch  situated  in  In  Nnv  'Jersey,  an  action  for  Injury 

two  couotie*,  may  be  brought  in  either,  to  land  from  back  flowage,  caused  bv  a 

LoverKings  River  Water  Ditch  Co.  v.  dam,  must  be  brought  where  the  land 

King* River,etc.,CanalCo.,«oCal. 408.  lies.  Deacon  v.  Shreve,33  N.  J.  L.  104. 

In  Illtmeis,  in  an  action  for  Injury  to  A  compact  between  Nra  lori  and 
land  in  Bureau  county,  from  a  dam  In  JVew  ^ersry,  gives  to  New  York  jurls- 
Stark  county,  it  was  held  that  the  diction  over  the  Hudson  to  tlie  tow- 
venue  might  be  laid  In  either.  Pilgrim  water  mark  on  the  New  yersty  shore, 
f.  Mellor,  1  111,  App.  448,  and  to  Neiu  Jersey  the  exclusive  right 

An  action  for  flooding   lands  In  In-  of  property  in  the   land  under  the  wa- 

Ji'oira,  by  adamin/ZA'aoiV,  will  not  tie  ter   lying   west   of  the   middle  of  the 

In  Illinois.     Eachui   v.    Illinoio,   etc.,  river,  with  cEcluilve  jurisdiction   over 

Canal  Tmsteet,  17  III.  534.  wharves  and  docks  made  on  the  New 

A  drainage   district   situated  in  two  Jersey  shore.     The  court  held  that  an 

counties   may  be   sued    In    either,   al-  indictment  lies  in  A'Vii'^flrje^  for  plac- 

tbough   its   records   are   kept   in   only  ing  a  wreck  on  the  west  shore,  between 

one;  thedefendant  Is  "found  "in  either,  the  high  and  low-water   line,  but   not 

within  Illinois  Rev.  Stat  1891,  p.  1090,  for  placing  It  below  the  low-water  line. 

ii.  Drainage  Com'n  v.  Gnf&n,  134  State  v.  Babcock,  30  N.  J.  L.  39.  Com- 
1.  330.  fare  a  case  of  bayou-island  rlgbtt  on 
In  ^mtjiatto.  It  U  held  that  an  action  the  Ohio,  to  the  low -water  line  of 
wltt  lie  in  that  state  for  damages  done  which  Virginia  had  ceded  her  north- 
to  the  property  of  the  plaintiff  by  a  west  territory.  Handley  i'.  Anthony, 
steamer  in  anotherstate, though,  bv  the  5  Wheat  (U.  S.)  374.  Compare,  also, 
lavs  of  the  latter,  the  action  would  be  a  case  involving  constniction  of  the 
held  to  be  local.  Such  an  action,  under  Georgia  compact  of  cession  of  land 
the  Louisiana  laws.  Is  a  pertonal  action,  west  of  the  Chattahoochle.  Howard  v. 
Holmes  v,  Barclay,  4  La.  Ann.  63.  IngersoM,  17  Ala,  780. 

In  Maine,  one  may  maintain   an  ac-  In   New  Tork,   where   the  chief  of 

tion  for  damages  to  his  land   therein,  police  of  Buffalo  sent  •   telegram    to 

from   a  dam  built  across   the  Salmon  Toronto,  causing  a  wrongful  arrest  of 

river  to  operate  a  mill  in  Neiu  Hamf-  a  woman.  It  was  held  that,  as  to  her 

fl/rr;  this  at  common-law,  but  not  un-  cause    of    action,   "part,"    within  JVew 

derthe  jVaioir  mill  statute.   Woosteri>.  Tork  Code  Civ.  Proc,  f  9S3.  arose  in 

Great  Falls  Mfg.  Co.,  39  Me.  146-  Buffalo.     Tupper   v.    Morin,   25    Abb. 

In  ^irAi^nii,  where  one's  dam  causes  K.  Cas.  (N.  Y.  Supreme  Ct.)  398. 
dtmiges  to  another's  crops,  the  fact  In  Dewitt  v.  Buchanan,  ;4  Barb.  <N. 
that  the  county  line  coincides  with  the  Y,)  31,  which  was  an  action  between 
dividing  line  of  their  farms,  will  not  residents  of  Caxaifa  for  an  assault  com- 
baran  action  by  the  injured  party  there-  mitted  therein,  the  court,  by  James,  J., 
for  in  his  own  county.  Thorn  v.  Mau-  in  e9ect,said :  It  U  now  settled  that  the 
rer,  S5  Mich.  569.  courts  of  this  state  have  and  will  enter- 
In  Minnesota,  replevin  against  a  iher-  tain  jurisdiction  of  actions  for  personal 
iff  may  be  brought  at  the  plaintiff's  injuries  committed  abroad,  when  both 
domicile,  ^fi«i»M«/a  Code,  ^4  47,  49,  be-  or  either  of  the  parties  are  cilizena  of 
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the  UHited  States.  But  Moionv  v. 
Dowg,8  Abb.  Pr.(N.  Y.  C.  Pl.)".1'6. 
an  action  for  being  driven  out  of  Cnii- 
forHia,  in  1836,  by  a  vigiUnce  commit- 
tee, holding  otherwise,  is  not  regarded 
as  Buthoritv,  that  dcctiion  overlooking 
United  States  Const,  art.  ^  4  1.  Ah  a 
question  of  law,  this  court  has  jurisdic- 
Ifon  of  torts  committed  in  a  foreign 
country;  but  as  a  matter  of  policy,  will 
only  exerciEC  It  In  its  discretion,  in 
exceptional  cases.  This  was  followed 
'  1  Burdlck   v.   Freeman,  46  Hun  (N. 


Thayer  v.  Brooks,  17  Ohio  4S9;  49 
Am.  Dec.  474 

In  Ptn»sytvania,  an  action  tor  flood- 
ing lands  is  local.  But  if  a  dam  in  one 
county  injures  land  of  a  party  in 
another,  the  action  lies  tn  either.  Oli- 
phant  V.  Smith,  3  P.  &  W.  (Pa.)  :8o. 

A  furnace  in  Centre  county,  which, 
in  its  ore  cleansing,  corrupted  water 
in  Huntingdon  county,  was  held,  by 
Woodward,  P.  J.,  in  the  quarter  aes- 
sions,    indictable    in    Centre    county. 


This  constitutional 
comity  was  adopted  in  Johnson  v,  Dat- 
Ion,  1  Cow.  (N.  Y.J  543;  13  Am.  Dec. 
564,  which  was  an  action  for  assault  on 
the  high  seas  between  British  subjects. 
As  to  its  application  In  divorce  cases, 
etc.,  see  lupra,  this  title,  Statutory  Re- 
itrictiOHi. 

In  Ruckman  [•.  Green,  9  Hun  (N. 
Y.)  235,  which  was  an  action  to  re- 
cover for  damage  to  suburban  residence 
property  on  the  Palisades  in  Ne-w  York, 
from  a  bone  and  ofTal  boiling  establish- 
ment in  Nnu  yersey,  the  court,  by 
Davit,  P.  J.,  said:  "There  Is  no  sound 
principle,  we   think,  which  precludes 


maintaining  an  action,  because  of  the 
interposition  of  a  state  line  between 
the  nuisance  and  the  property  so   in- 

^"ah  action  will  not  lie  In  JVru  rorh 


of    C.  (Pa.)  366,  a  case  of  an  injury  to  ai 


adjoining  mine  tessee  from  bad  mining. 

In  Texas,  in  Cameron  county,  an 
action  was  maintained  by  a  citizen 
thereof,  for  injury  to  hfa  land  In  Mex- 
ico, from  an  obstruction  placed  in  the- 
Rio  Grande  in  the  said  county.  Armen~ 
diaz  V.  Stillman,  <;4  Tex.  613, 

In  Verment,^  statutory  bi  "' 


1  injury   from  a  town's  de- 

^  iway,   lies  in  the  county  of 

the  plaintiff's  domicile,  though  the  de- 


fective highwi 


*%'„^ 


B  V.  Kinney,  2X  Wend.  (N.  Y.) 
14;6H1I1  CN.  Y.)fc. 

Under  the  A'™  Tork  Code  Civ. 
Proc.,  ((  9S1,  083,  allowing  an  action  for 
a  nuisance  to  lie  where  some  part  of  the 
cause  arose, an  action  by  the  water  com' 
missioner  of  a  municipality,  against  the 
street  commissioner  of  a  municipality 
In  another  county,  to  abate  a  nuisance 
such  as  the  throwing  of  iilth  into  the 
stream  above,  should  be  brought  in  the 
latter  county,  the  cause  arising  there. 
Home  V.  Buffalo  (Supreme  Ct.),  i  N. 
Y.  Supp.  801. 

In  North  Carolina,  tn  action  against 
a  sheriff  for  a  false  return,  lies  in  the 
county  from  which  the  summon!  Issued, 
although  be  is  the  sheriff  of  another 
county.  Watson  v.  Mitchell,  108  N. 
Car.  36^. 

In  Oito,  an  action  lie*  for  damage 
to  lands  theteln,  occasioned  by  the 
divetaion  of  a  stream  In  Pennsylvania. 


fendant  town  is  in  another  countf.  In 
to  deciding,  in  Hunt  i'.  Pownal,  9  Vt. 
417,  the  court,  by  Redfield,  J.,  said: 
"The  action  does  not  come  within  the- 
exception  of  the  statute  as  to  actions  of 
ejectment  and  trespass  on  the  freehold. 
It  may  welt  be  supposed  that  the  leg- 
islature did  not  Intend  to  make  any 
other  actions  local,  with  reference  to- 
the  county." 

The  rule  that  an  action  for  peraonal 
injuries  is  transitory,  was  applied  where 
the  accident  occurred  in  the  Province 
of  Quebec,  through  the  defendant  com- 
pany's neglect  to  comply  with  astatule 
of  that  province,  regulating  crossings. 
McLeod  V.  Connecticut  etc.,  R.  Co.,  58 
Vt.  7»7,  quoting  the  following.  Miller, 
I.,  in  Dennick  v.  Central  R.  Co.,  103  U. 
S.  II  :  "If  the  defendant  was  legally 
liable  In  New  yersey,  be  could  not  es- 
cape that  liability  by  going  to  Ncv 
Tark,  It  would  be  a  very  dangerous 
doctrine  to  establish,  that  in  all  cases 
the  several  states  have  substituted  the 
statute  for  the  common  law,  where  the 
liability  can  lie  enforced  in  no  other 
state  but  that  where  the  statute  was 
enacted  and  the  transaction  occurred." 

An  action  for  trespass  to  the  free- 
hold in  Massachusetts  will  not  lie  in 
Vermont.     Nlles  f,  Howe,  57  Vt,  388. 

Scire  facias  against  the  "ball  of  the 
sheriS  01  Caledonia  county  for  not  re- 
turning tax  extents,  may  l>e  brought 
by  the  state  treasurer  in  Windsor 
county,  where  the  plaintiff  reside*  and 
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la  tki  ttM*  comti.                         VENUE,  At  Imk 

b.  In  Criminal  Cases — (i)  In  General. — Ordinarily,  the  stat- 
utes of  each  state  provide  expressly  for  the  laying  of  the  venue 
in  criminal  cases.  This,  of  course,  is  very  simple  in  case  of  an 
indivisible  offense  committed  within  a  single  jurisdiction.* 

hu  his  office.     Stfile  Trewurer  ».  Kel-  nue,"  was  held  to  be  sufficient   proof 

(eT,4  Vt.  371.  that  it  was  committed  in  San  Frandeco, 

In  IK(i.T*(iii^0ft,  an  action  for  unlaw-  whereof  thlK  was  a  prominent   street, 

fullj    cutting    ttcea   may  be  brought  People  v.  McGregor,  88  C»l.  140. 

where  the  cause  arose.     And   in  order  In  Colorado,  an  otTense  cotnmicted  in 

to  sustain  the  jorisdictlon  of  (he  court,  a  county  attached  to  another  for  judl- 

a  count  prajing  treble  damages  under  ctal   purposes,   maj   be   prosecuted   in 

the  WathingloH  Code,  \  48,  maj-  be  re-  either.     Colorado  Annot.  Stat.  1891,   4 

jected  as  surplusage.     Sf  cL.eod  i'.  Eilis,  1414. 

3  Wash.  117.  In    Cetmeclicul,    "Every    person 

In  Wei/  Virginia,  as  to  the  *enue  of  charged  with  anjr  offense  shall  be  tried 

an  action  of  trespass  on  the  case  against  in  the  countv  wherein  it  shall  have  beeft 

a  rallwaj'   company,   see    Humphreyi  committed,  except  when  it  is  otherwise 

V.  Newport  News,  etc.,  V.  Co_  33  W.  provided."    Cr»»«erfiV«(Gen.  Stat.  1888, 

Va.  .3s.  k  .6.8. 

In  Wisconii»,  an  action  to  recover  a  In   Flerida,   the  evidence   must   be 

penalty  for   an  offense,  committed  on  such  that  the  venue  of  the  offense  may 

any   water  over   which   two  counties  be   reasonably   inferred.      Warrace   v. 

have     common    jurisdiction,   may     be  State,  27  Fla.  361. 

brought  in  either.      Witce»ti»   Annot.  In   Georgia,  in  bastardy   as   to   two 

Stat.  1889,  J  3619,  pi.  2.  children,   one  bom  in   Terrell   ( 

In    Rt    Eldi     ■       '    — 

court,  by  Ryan.       .                                .  _ 

it  would   be  competent   for  the   legis-  be  chargeable  to  Webster,  it  was  held 

lature  to  provide  that  a  dam  situate   in  that  the  venuemightbe  in  Webster;  but 

one  county,  but  creating  injurious   ef-  it  "  would  have  been  the  better  course" 

fects   in  aevcral.  might  be  indicted  in  to  bring  separate  indictments.    Davis  i'. 

either.     .     .     .     But,  in  absence  of  aucb  State,  58  Ga.  170. 

l^»tation,  a  dam  more  than  a  hundred  Upon  a  controversy  as  to  wheliwr 

rods  from  the  county  tine  (the  statutory  the  venue  has  been  proved,  the  court 

limit)  can  be  indicted  in  its  own  county  may  decide  on  recollection,  or  reopen 

only."  the  case.   Wiggins  v.  State,  Bo  Ga.  468. 

i.  See  Criminal  Pkocb dure,  vol.  On   a    trial    for    larceny   from    the 

4,  p.  786.  courthouse  of  H.  county,  tlie  testimony 

In  .^/oJaMii,  "the  local  jurisdiction  of   an   accomplice  that   he   spent    the 

of  all  public  offenses,  unless  it  is  other-  night  of  the  crime  In  C,  the  shire  town, 

wi«e  provided  by  law,  is  in  the  countv  was    held    sufficient   to   establish    the 

in  which  the  offense  was  committed.''  venue  in  H.  county.    Porter  f.  State, 

Alabaina  Code  .886,  %  J716.  76  Ga.  658. 

In  case  of  abolition  of  the  countyand  In  ////aai'i,  the  failure  of  the  record 

its  reeatabiishment  under  a  new  name,  to  show  that  the  venue  was  proved — 

after  a  change  of  venue  of  a  murder  case,  e.  g.,  on  a  trial  for  knowingly  receiving 

the  defendant's  continued  appearance  stolen  goods — is  ground  for  reversal  of 

without   objection   is  a  waiver  of  the  conviction.  Jacksonf. People, 40  111. 405. 

discontinuance.  Hall  r.State,  ji  Ala. q.  It  has  Ijeen   held  that  forgery,  by  a 

In  Arkansas,  proof  of  the  venue  is  bookkeeper   in   a  national   bank,   of  a 

indiepensable  to  conviction.    Frazier  v.  draft  purporting  to  t>e  drawn  thereon. 

State,  56  Ark.  342,  is  cognizable  In  a  state  court,  notwith- 

In  a  trial  for  murder,  proof  that  the  standing  the  provision  of  United  States 

killing  was  from  nine  to  fourteen  miles  Stat.,  ^   5109.     Hoke  v.  People,  laa  III. 

from  the  county  seat,  without  showing  ;.  1.     But  compare  People  v.  Fonda,  6a 

the  direction,  was  held  not  to  establish  Mich.  401. 

thevenue.   Dobsoni'. State  [Ark.  1891},  Proof  that  a  robbery  was  committed 

17  S.  W.  Rep.  .3.  on   a   street   of  Peoria,   III.,  was  held 

In  California,  evidence  that  a  bur-  sufficienttoestablish thevenueinPeorla 

glary  was  committed  on  "Grant  Ave-  county.    Sullivan  v.  People,  114  111.  14, 
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In  Indiana,  as  to  the  evidence  requi- 
«ite  toeatabllih  the  renue  In  B  criminal 
case,  Me  Wiles  i>.  State,  33  Itid.  106; 
Luck  V.  State,  96  Ind.  16,  Proof  that 
an  Illegal  sale  was  "at  Noblesvlllc," 
without  stating  the  county,  was  held 
insufficient.   Deck  i'.  State,  47  Ind.  345. 

In  this  state,  one  majr  be  prosecuted 
in  Harrison  counly  for  lelling  intoxi- 
cating liquors,  without  license;  in  a  t>oat 
anchored  in  the  Ohio  river  on  the  In- 
diana side,  south  of  low-water  mark. 
Welsh  V.  Stale,  [36  Ind.  71. 

In  Kansas,  as  to  the  evidence  oeces- 
■arv  to  cstahlish  the  venue  in  a  crim- 
inal case,  see  State  I'.  Benson,  ii 
Kan.  47:. 

In  Louisiana,  the  supreme  court  will 
not  review  the  jury's  determination  as 
to  proof  of  the  venue  in  a  criminal 
case.     State  i>.  Starks,  4]  La.  Ann.  315. 

In  Maine,  in  an  indictment  for  Bell- 
ing a  lottery  ticket,  the  omission  of  the 
words  "then  and  there,"  before  "sell- 
ing," was  held  not  to  lie  fatal  to  the 
venue.     State  r.  Willis,   78   Me.  70. 

In  Michigan,  consent  cannot  confer 
jurisdiction  over  a  criminal  case.     Hill 


t  be  proved  strictly  as 
alleged.  Thompson  t.  Slate,  51  Miss. 
353.  But  it  may  be  established  by  cir- 
'   ntial  evidence.     See  the  case  of 


inawHv   1 
State,  13  Smed.  &  M.  (Miss.)  346. 

In  Missouri,  the  venue  must  be 
proved  as  alleged.  State  v.  Young,  99 
Mo.  1S4.  On  a  trial  for  maliciously 
killing  a  mule,  proof  that,  when  the 
shot  wounds  were  first  seen  on  him,  he 
was  in  the  county  of  hU  habitat,  wan- 
dering home,  and  soon  died,  was  held  to 
be  sufficient  proof  of  venue  therein, 
although  the  accused  lived  three  miles 
distant,  across  the  county  line.  State 
V.  Daugherty,  106  Mo.  iSl.  Comfara, 
as  to  proof  by  circumstantial  evidence. 
State  V.  Snyder,  44  Mo.  App.  439; 
SUte  V.  Sanders,  to6  Mo.  1S8. 

In  Nehrasia,  when  one  white  man 
murders  another  on  an  Indian  reser- 
vation therein,  the  slate  court  has  jur- 
isdiction of  the  ofiFense.  Marion  1}. 
State,  10  Neb.  233.  Otherwise,  as  be- 
tween Indians  thereon,  so  long  as  they 
maintain  their  tribal  relations.  Ex  p. 
Cross,  10  Neb.  417. 

The  rule,  that  a  status  once  proved  Is 
presumed  to  continue,  was  applied,  on 
a  murder  trial,  to  prove  that  the  de- 
ceased was  shot  in  a  certain  county 
and,  for  convenience  of  the  physician, 


was  removed  across  •  river,  where  he 
died.    BInfield  v.  State,  15  Neb.  465. 

In  Nevi  Tori,  at  to  state  jurisdiction 
in  prosecution  of  crimes,  sec  the  five 
specifications.  Bird.  A^mv  rori  Stat^p. 
79a,  1  6;  Penal  Code,  4  16. 

In  Ohio,  in  case  of  forgery,  the  place 
where  the  instrument  was  uttered  de- 
termines the  venue.  LIndsey  i>.  State, 
38  Ohio  St.  j;07. 

In  Pennsylvania,  the  place  of  the 
blrth.and  not  of  the  begetting,  governs 
"- in  bastardy.  Heike*  p.  Coin- 


disposed    of   In    another    jurisdiction. 
Com.  V.  Smith,  i  Clark  (Pa.)  400. 

There  Is  no  treaty  which  prevents  a 
:ourt  of  Philadelphia  county  from  In- 


lying In  a  Philadelphia  port.  Common- 
wealth V.  Luckness,  14  Ffaila.  361. 

In  Tennessee,  although  it  wM  not 
shown  exactly  where  the  killing  took 
place,  the  venue  of  an  Indictment  for 
murder  was  held  to  be  properly  laid 
In  the  county  where  the  deceased  was 
seen  alive,  and  his  body  found,  and 
where  part  of  the  road  lay  -where- 
on the  defendant  was  seen  with  the 
deceased.  Lancaster  v.  State,  91 
Tenn.  167. 

A  slate  court  cannot  indict  one  for 
perjury  committed  in  a  federal  court. 
State  V.  Shelley,  11  Lea  (Tenn.)  594. 

In  Texas,  the  venue  In  a  criminal 
case  must  be  established  by  evidence, 
and  not  by  mere  inference.  Sedberry 
V.  State,  14  Tex.  App.  333;  Ryan  r. 
State,  22  Tex.  App.  699.  The  evidence 
may  be  wholly  circumstantial.  Cox  v. 
State,  iS  Tex.  App.  91;  Abrigo  v. 
State,  39  Tex.  App.  143. 

The  venue  must  be  proved  as  alleged. 
Williams  v.  State,  ai  Tex.  App.  is<^; 
Shellon  v.  Sute,  17  Tex.  App.  443; 
Strickland  i:  State  (Tex.  App.  1S90). 
13  S.  W.  Rep.  S65.  And  this,  although 
the  judge  and  jury  personally  know  ttie 
locKS   in  ^Ho  to  lie  within  the  jurlsdic- 


lo.s,  providing  that  an  offense 
led  without  and  punishable  within  the 
state,  may  be  prosecuted  in  anv  county 
in  which  the  oITender  Is  founif,  the  re- 
moving of  mortgaged  property  from 
the  state  ma^  be  prosecuted  in  the  coun- 
ty whence  it  was  taken,  and  to  which 
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So,  also,  ac  to  a  crime  begun  without,  and  consummated  within, 
the  boundaries  of  a  state.* 

the  defeDdsDt  is  returned  on  belag  ar-  agency,  or  any   meani  proceeding  di- 

retted  in  another  county.     Willianu  v.  rectly  or  indirectly  from  hlmtelf ;  and. 

State,  17  Tex.  App.  358.  in  luch  case,  he  may  be  tried  and  pun- 

Wliere,  after   the   commlision   of  a  fshed  in  the  county  where  the  ofTense 

crini*,  the  place  is  created  into  a  new  was  conEum mated.      IHinaia  Rev.  Stat, 

county,   the    courts    thereof    have  1S91,  p.  5IJ, }  401. 

jarlBdicUoD.     Weller  v.  State,  16  Tex.  In  Kmmsat,  one   who,  in  Missouri, 

App.  100.  forged   a   time-check   upon  a  railroad 

In  Virmitia,  an  objection  to  the  company  having  its  treasury  in  Kansas, 
venue  willbe  considered,  however  lu'  which  check  was  (irit  paid  by  the  corn- 
formally  raised.  Philips  v.  Com.,  19  pany's  agent  in  Missovrt,  who  was 
Gratt.  (Va.)48s.  afterward  allowed   credit  therefor   by 

West  Virginia  has  jurisdiction  of  the  treasurer  in  .ATaHJOs,  was  held  not 
an  offeote  committed  on  a  vessel  which  to  tie  indictable  therefor  in  Kamas. 
t«  aBoat  on  the  Ohio  river,  while  con-  Ex  p.  Carr,  aS  tCan.  I. 
fined  within  its  banlcs,  whether  the  ves-  In  Kentucky,  an  Indictment  for  re- 
let is,  or  is  not,  fastened  to  some  abject  ceivtng  stolen  goods  should  be  in  the 
on  the  bank.  State  11.  Plants,  15  W,  county  where  they  were  received.  Al- 
Va.  119;  S3  Am.  Rep.  an.  llson  t>.  Com.,  83 "Ky.  354. 

The  venue  must  be  proved  as  alleged.  In  Massachnsetts,   a    resident   who 

Stale  V.  Mills,  33  W.  Va.  455.  by  previous  appointment  made  within, 

1.  Under  the  Alabama  statute  (Code  fights  a  duel  without  the  state,  inflict- 
of  1S76J,  which  is  a  valid  law,  a  prose-  ing  a  wound  causing  death  within  the 
cution  for  murder  may  be  maintained  state,  may  be  indicted  and  tried  there- 
in that  stale,  in  the  county  where  the  for  in  the  county  where  the  death 
fslal  blow  'was  struck,  although  the  happened.  Massachusttts  Pub.  Stat, 
death,  ensuing  within  ■  year  and  a  day,  18S2,  p.  1135,  f  9. 

occurred  in  another  state;  and  this  Is  So,  also,  in  Michigan,  see  Michigan 

true  without  the  sUtute,  as  the  crime  of  Annol.  Stat.  18S3,  f  907S. 

marder  consists  in  the  infliction  of  the  The  Minnesota  statute  hereon,  is  not 

fatal  wound,  coupled  with  the  necessary  restricted   to   a    resident.      Minnesota 

felonious  intent,  and  the  ensuing  death  Stat.  1S91,  \  610S. 

Is  but  the  consequence  of  the  unlawful  In  Missouri,  an  attempt  to  commit 

set    Green   v.  State,  66  Ala.   40;   41  a   crime   Is    cognizable  where   it   was 

Am.  Rep.  744.  made.     So  held,  as  to  an  attempt  lo  ob- 

The  Arkansas  constitutional  provl-  tain  money  from  a  benevolent  frater- 

ion  for  trial  in  the  county  where  the  nity   that  had   its   supreme  council  in 

crime  is  comtnitted,  has  not   abrogated  Jdaryland,  by  false  personation  In  Mis- 

theitatute  authorizing  prosecution  of  a  souri.     State  o.  Terry,  109  Mo.  601. 

larceoy   in    any    county   of    the   state  In  Ohio,  one  who  in  Missouri  forged 

wliere  the   thief  may  be   found,  with  a  deed  uttered  by  his  innocent  agent  in 

property  stolen  in  another  state.   State  Ohio,  may  be  indicted  for  the  uttering 

».  Johnson,  38  Ark.  568.  and   publishing.     Lindsey  v.  State,  38 

In  Caii/ernia,  in  case  of  a  larceny  Ohio  St.  507, 

committed  in  another  state,  the   venue  A  prosecution  under  Oregon  Comp. 

may  be  in  any  county  into  or  through  L.  1^7,  4  1746,  for  inveigling  a  person 

which  the  property  has  been  brought,  with  intent  to  cause  him  to  be  sent  out 

California   Penal   Code,  {   789.     Ac-  of  the  state  gainst  his  will,  can  only 

cordingly,  an  indictment  charging   that  lie  in  the  county  where  the  fraudulent 

the  defe'ndant  stole  a  walch  and  chain  inducing  took  piace.     /■   re   Kelly,  46 

iaArltana,  and  brought  them  into  Los  Fed.  Rep.  653. 

Angeles  county,  was  held  to  sutSciently  One  may  be  convicted  in  Tennessee 

bring  tlie  case  within  the  jurisdiction  for  fraudulent  appropriation,  in  selling 

of  the  court  in  that  county.     Peoples,  therein   a   horse  hired  In  j4/a&ima. 

Staples,  91  Cal.  23,  Lovelace  v.  State,  la  Lea  (Tenn.)  711. 

In  Illinois,  the  ofiense  Is  punishable,  Texas  Criminal  Code,  art.  454,  mak- 

Ihoi^h   begun   without,   and   consum-  ingpunishablein  TVxaj  certain  offenses 

mated  within,  the  state,  "  through  the  committed  elsewhere,  and  not  requir- 

Intervention  of  any  innocent  or  guilty  ing  personal  presence  therein,  applies 
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As  to  offenses  conceived  or  begun  in  one  county  and  executed 
or  carried  out  in  another,  or  committed  partly  in  one  county  and 
partly  in  another,  or  upon  county  boundary,  or  upon  a  moving 
train  or  vessel,  the  state  statutes  and  decisions  are  less  unifonnJ 


to  a  forgery  in  another  «(ate,  of  titlei 
to  tandi  in  Trxaj.  Hanks  v.  State,  13 
Tex.  A  pp.  389. 

1.  Under  the  Ariaiuas  constitution 
of  1874,  requiring  trial  by  ajurr  of  the 


county,  t 


t  ot  c 


e  legislat 


junty  no  , 
nitted   i 


though   within  one   hundred  yards  of 

the   boundary.     Dougan   v.    State,   30 
Ark.  41. 

In  Califarnia,an  indictment  of 
Stakem,  for  stealing  cattle  In  Placer 
county,  is  not  sustainable  by  proof  that 
Robles  stole  them  therein,  and  took 
them  into  Yuba  county,  where  they 
were  sold  by  Stakem  with  guilty  knowl- 
edge.   People  -v.  Stakem,4oCa].  J99. 

The  superintendent  ota  ranch,  whose 
duty  ft  was  to  make  entriea  on  the 
bo<^s.  and  report  all  transactions  to  his 
principHl  at  San  Francisco,  shipped 
horses  to  Sacramento,  and  there  re- 
ceived the  proceeds  without  making 
entry  or  report.  It  was  held  that  the 
embezzlement  was  in  Sacramento 
county.     Ex  f.  Palmer,  86  Cal.  f>i\. 

In  Florida,  in  the  absence  of  contrary 
statutory  proviaion,an  action  for  obtain- 
ing property  by  false  pretenses  must  be 
brought  where  the  property  was  ob- 
tained, and  not  in  another  county  where 
the  pretenses  were  made.  Connor  v. 
State,  39  Fla.  455. 

In    " 
theci 
say.     Wimhish  v.  State,  70  Ga.  718. 

The  Illinois  statute,  requiring  an  of- 
fense committed  in  one  county  to  be 
prosecuted  in  another,  if  within  one 
hundred  rods  of  the  line  thereof,  con- 
travenes the  constitutional  provision 
for  trial  by  a  jury  of  the  county  and  Is 
void.     Buckrice  w.  People,  1 10  111.39. 

In  iHifiatia.aB  to  the  low-water  mark 
on  the  Ohio,  in  determining  the  venue 
of  an  otTense,  see  Welsh  v.  State,  136 
Ind.  71. 

In  /mva,  "when  a  public  offense  is 
committed  partly  in  one  county  and 
partly  within  another,  or  when  the  acts 
or  enects  constituting  or  requisite  to 
the  consummation  of  the  oSense,  occur 
in  two  or  more  counties,  jurisdiction  Is 
In  either  county.  Miller's  foTva  Rev. 
Code  i88S,4  4159.    Thereunder  abor- 


tion is  indictable  where  the  medicine 
was  administered,  and  not  where  the 
miscarriage  took  place.  State  v.  Hoi- 
lenbeck,  36  Iowa  us. 

The  district  court  ot  Iczva  may  pun- 
ish an  offense  committed  on  a  boat 
moored  to  the  east  shore  of  an  island 
in  the  Mississippi  river  east  of  the 
center  of  the  channel.  State  v.  Mulkn, 
3S  Iowa  199. 

One  who,  by  falsely  assertlDg  In 
Wright  county  that  he  was  author- 
ized to  collect  a  judgment,  obtained  the 
execution  and  delivery  of  a  mortKage 
and  notes  in  Polk  county,  waa  held 
to  be  indictable  in  the  latter  county. 
State  V.  House,  53  Iowa  466. 

The  Kansas  statute  hereon  (K'naias 
Crim.  Code,  f  33)  is  subsUnUally  like 
that  of  loiua.  Where,  on  a  prosecution 
for  receiving  stolen  property,  it  ap- 
peared Ihnt  3ie  accused,  to  aid  a  claim- 
ant of  a  mare  alleged  to  have  been 
stolen  in  Kearney  county,  went  from 
Grant  county  and  took  posscssioa  of  the 
mare,  ft  was  held  that  this  was  not  such 
an  overt  act  as,  coupled  with  an  evil 
intent,  would  be  punishable  in  Grant 
county.     State  v.  Rider,  46  Kan.  331. 

Where  one  in  Lane  county,  before  it 
was  organized,  committed  perjury  in 
swearing  to  an  affidavit  used  by  him  In 
his  suit  in  Ness  county,  to  which  Lane 
was  judicially  attached,  it  was  held  that 
an  indictment  therefor,  after  Lane  was 
organized,  was  in  Lane,  and  not  in  Nest 
county.     State  v.  Bunker,  38  K»d.  737. 

In  ATen/nei^,  the  county  in  which  the 
accused  was  first  arrested  is  the  county 
in  which  the  offense  is  triable  undersec- 
tion  2^,  Crlm.  Code  ot  that  state,  al- 
though the  arrest  was  at  the  instance 
ot  the  authorities  of  the  coun^  where 
the  larceny  was  committed.  Mat^e  r. 
Com.,  90  Ky.485. 

One  authorized  to  solemnize  matri- 
mony in  Ohio,  but  not  under  the  Ktn- 
lucky  law,  may  be  prosecuted  In  JTm- 
lucky  for  solemnizing  matrlmonv  on 
that  side  the  low-water  mark  of  the 
Ohio  river.  McFall  c.  Com^  3  Mete 
(Ky.)  395- 

In  Maine,  for  an  application  of  the 
principle  of  new  asportation  in  a  case 
of  theft  of  books,  where  the  caption 
was  before,  and  the  retention  continued 
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After,  the  tUtute  wu  enacted,  lee  State 
i>.  Somerville,  ii  Me.  t^;  38  Am. 
Dec  348. 

In  A/aiiacHnirllj,  an  Indictment  of 
A  for  larcenj  in  Cumberland  countj, 
-was  held  to  be  Butlalnable  by  proof 
that  the  good*  were  stolen  bj  him  In 
SuEToik  countj,  and  brought  into  Cum- 
berland by  B  and  C,  who  ftcaped,  and 
tha.t  A  waa  concerned  with  them  there 
in  the  poiseation  and  diEpoEal  of  the 
goods.      Com.  f.  Dewitt,  lo  Mass.  154. 

An  ofiTense  committed  in  one  countjr, 
nrltbin  one  hundred  rods  of  another, 
may  be  laid  fn  the  latter.  Com.  r. 
Gillon,  3  Allen  (Mats.)  503. 

In  AfieHgan,  an  offense  committed 
within  a  hundred  rods  of  the  dividing 
line,  is  punishable  In  either  county. 
Hofr..W/f*i>BnStal.  1883,  4  418.  Baj- 
1IS9  V.  People,  46  Mich.  an.  One  re- 
eeiTing  stoieo  property,  knowing  it  to 
l>e  such,  ji  punishable  in  Che  county 
■where  he  received  or  had  It,  though  It 
had    been    stolen    In   another   county, 

rods  of  Allegan  county,  and  receiving 
upon  hia  farm  seed  itoten  In  Allegan 
coantT,  waa  held  to  be  properly  con- 
Ticted  in  Van  Buren  county.  People 
V.  Hubbard,  86  Mich.  440.  Compare 
People  ir.  Williams,  34  Mich.  1^6;  9 
Am.  Rep.  119. 

The  MinneMla  statute,  allowing  an 
ofiense  committed  in  one  county  to  be 
prosecuted  in  another.  If  within  one 
hundred  rods  of  the  line  thereof,  does 
not  contravene  the  constitutional  pro- 
vision for  trial  by  a  jury  of  the  county  ; 
this  must  be  construed  with  the  pro- 
vision for  the  legislature  to  create 
judicial   districts.     State  -v.   Robinson, 


(  9530.      Accordingly,  one   residing 
Van   Buren  county,  within  a  hun^r 


4Min 


:  «'•. 


In  tf(>frMiy/i,  where  an  offense  was 
committed  in  ChicliBSBw  county,  but 
before  the  prosecution  Colfax  county 
was  formed  Including  the  situs,  the 
venae  waa  held  to  be  laid  properly  in 
Colfax  county.  Murrah  v.  Slate,  51 
Miss.  675.    On  division  of  Panola  coun- 

Sr,  a  conviction  for  murder  outside  the 
istrict  where  It  was  committed,  was 
set  aside.  Splvey  r.  State,  ,s8  MUs.  S58. 
In  Missouri,  the  venue  for  the  offense 
of  obtaining  goods  by  false  pretenses, 
ia  properly  laid  in  the  countj  where 
they  were  delivered  to  the  carrier. 
State  T'.  Lichliler,  95  Mo.  403. 

The  defendant  bought  mules  Id  Ran- 
dolph countj.  giving  therefor  a  draft  on 
a  St.  Louis  firm,  and  falsely  represent- 
ing that  the  firm  bad  money  to  meet  II. 


The  mules  were  sent  to  St.  Louis.  The 
defendant  went  with  them,  sold  them, 
and  absconded  with  the  proceeds.      It 

was  held  that  the  oblainmg  by  false 
pretenses  was  In  Randolph  county, 
where  the  defendant  became  invested 
with  the  property.  State  v.  Dennis,  So 
Mo.  S89. 

The  Missoari  statute  [Afissoari  Rev. 
Stat.  1889,  ^  3993)1  punishing  crime 
committed  on  a  river  vessel  or  railway 
Iraiti,  similar  to  that  of  California  and 
Ntvi  Tark,  was  declared  to  be  consti- 
tutional, in  a  larceny  case.  Steerman 
V.  State,  10  Mo.  503,  Comfare  civil 
cases  against  vessels,  under  the  Mis- 
souri  Act  of  1845.  Yore  v.  Steamboat 
"C.  Bealer,"  a6  Mo.  436;  Wood  v. 
Steamboat  "Fleetwood,"  27  Mo.  159. 

In  Nevada,  the  statute  of  which,  as  to 
stolen  propertj  brought  from  one  coun* 
ty  Intoanother,  is  like  that  ol  Califor- 
nia and  JVew  Tork,  a  person  charged 
with  larceny  of  cattle  is  indictable  in 
any  county  through  which  he  drove 
them  ;  his  every  act  la,  in  law,  a  remov- 
al of  the  property  and  keeping  it  from 
the  owner.     State  i>.  Brown,  8  Nev.  jo8. 

So.  alio,  in  Nf<u  York,  in  a  case  of 
burelary  and  grand  larceny.  HoskitM. 
o.  People,  16  N.Y.  344. 

In   Ne-w  York,  a  man  In  one  county 

promised   to  marry  a  — ^' ^""^    "~ 

y.  In  aoo 
ft  was  he 

New  Tork  Crim.  Code,  f  134,  placing 
in  either  county  the  juriedlction  of  an 
offenie,  the  acts  or  effects  requisite  to 
the  consummation  of  which  occur  in 
both,  the  grand  jury  of  the  latter  county 
could  Indict  him  for  the  seduction. 
People  V.  Crotty  (Supreme  Ct.),  9  N. 
V.Supp.  937. 

Under  the  statute  allowingan  offense 
to  be  prosecuted  In  either  county,  if 
committed  within  500  yards  of  the 
boundary,  the  space  may  be  considered 
in  either  for  purposes  of  allegation  and 
proof.  People  ?'.  Davis,  45  Barb.  (N. 
Y.)494;56N.Y.95. 

In  North  Carolina,  in  1853,  the  sUtu- 
tory  offense  of  stealing  and  carrying 
away  a  slave,  was  only  indictable  in 
the  county  of  the  original  felonious 
caption.  State  v.  Groves,  Busb.  (N. 
Car.)  «.3. 

In  Okie,  where  A  produced  to  B, 
an  accomplice,  a  paper  on  which  had 
been  written  "  Richard  Brown,"  and 
B  wrote  above  the  name  a  promissory 
note,  both  intending  criminal  utter- 
ance, It  was  held  that  A  might  be  con- 
victed of  forgery  In  the  county  wheie 
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So,  also,  as  to  the  venue  provisions  in  cases  of  publication  of 
libels.i 

One  who  commits  perjury,  in  giving  a  deposition  to  be  used  in 
a  cause  pending  in  another  state,  is  indictable  where  the  oath  was 
administered.* 

The  statutory  misdemeanor  of  doing  an  act  in  attempting  to 
commit  a  crime,  is  punishable  in  the  county  where  the  crime,  un- 
less prevented,  would  have  been  committed.* 

the  promise  wai  written,  without  show-  Proc,  f  68,  prescribing  the  jurisdiction 

iDK  in  what  county  the  name  was  writ-  of  the  Albany  court  of  special  sesaioiu. 

ten.     Devere  v.  State,  5  Ohio  Clf.  Ct.  People  *.  Parr,  ^i  Hun  (N.  Y.)  31J. 

Rep.  J09.  A    libel     printed    In    a    Providence 

An  agreetnent  between /'«injiy/Miiii(i  newspaper  having  circulation  In  a 
and  NtTu  yrrsey,  made  in  17^.  gave  Massackaaetli  countv  adjacent  lo 
jurisdiction  of  criminal  oSenaes  com-  Rkede  Ja!and,wmn  held  to  be  indict- 
mitted  on  the  Delaware  river  to  Che  able  in  luch  count;.  Com.  v.  Bland- 
state  in  which  the  offender  was  first  Inj,  3  Pick.  (Mass.)  304;  15  Am. 
arrested.  Com.  v.  Fraaee,  a  Fhila.  Dec.  114.  Comfare  Rea  v.  Burdett, 
(Pa.)  igi.  4  B.  &  Aid.  95,  died  supra,  this   title. 

In  TenKtttet,  two  persona,  while  I*  Ike  English  Practitt — EKtralerri- 
chatned  together  and  In  charge  of  the  tarial  Crimt;  Thorn  v.  Blanchard,  5 
sheriff  of  Madison  counter,  joumejing  Johni.  (N.  Y.)  508,  which  was  a  cksc 
to  the  Shelbj  county  jail,  stole  a  watch  from  Albany  county,  in  tl)e  Arte  rort 
In  Fayette  county.  It  was  held  that  court  of  errort,  in  1S09,  to  recover  from 
they  were  Indictable  in  Shelby ;  their  the  defendant  for  having,  with  twenty- 
carrying  the  watch  thither  was  volun-  three  other  persone,  in  Washington 
tary.  State  v.  Margerum,  9  Baxt.  county,  petitioned  the  itate  council  to 
(Tenn.)  361.  depose  the  ptafnttfT  from  the  office   of 

But  a    Tewnesiet  statute,  giving  to  district    attorney ;    Thomas    ».   Cros- 

any  county  jurisdiction   of  an  offense  well,  7  Johns.  (N.  Y.)  364;  j  Am.  I>ec. 

committed    on  any   vessel   navigating  369,  where  the  libelous  words  were,  "  a 

the watcrtofthe  Btate" within thisstate  misreprcsentatlve   in   Cangress,"   etc.; 

or  within  five  miles  of  the  line  thereof,"  and  People  v.  Croswell,  3  Johns.  Cu. 

was  held  to  he  unconstitutional.   Craig  (N.Y.)  337,  a  case  causing  the  enact- 

V.  Stale,  3  Heiik.  <Tenn.)  317.  mentortheA''nvri>rit  UbelActof  1804. 

In    Texas,  the  oflense  of  sending  a  In   California,  an  indictment  for  a 

letter    threatening    to    accuse    one  of  newspaper  libel  lies  in  the  county  where 

crime,   is    committed    in    the    county  the   paper   is  published,  or  where   the 

where  It  was  mailed.     Landa  v.  State,  person  libeled  resides,     /a  rt  Kowal- 

36  Tex.  App.  j8o.  sky,  73  Cal.  110. 

A  prosecution  for  acquiring  a  chattel  In   Texan,  a  civil  action  for  a  news- 

by  false  representations,  must  be  in  the  paper    libel    may   be   brought    in    the 

county  in  which  it  was  delivered,   Sims  county  where  the  paper  was  circulated, 

V.  State,  II  Tex.  App.  640.  although  not  that  of  its  original  pubU- 

The  West  Virginia  Code,  ch.  15a,  cation.  Belo  i.  Wren,  63  Tei.  686. 
f)  13,  Buthorixing  an  offense  committed  ,  1.  So  held,  in  a  subornation  case  in 
in  one  county,  within  one  hundred  Massachusetts,  the  deposition,  taken  in 
yards  of  the  t>oundary,  to  be  prosecuted  Boston,  being  in  a  ilander  suit  pending 
In  another,  is  unconstitutional.  State  in  Nev/  Torh.  Com.  v.  Smith,  11  Al- 
t'. Lowe,  31  W.  Va.  783;  45  Am.  len  (Mas*.)  343. 
Rep.  ^70.  1.  Where  Griffin,  in  Morgan  countr> 

In  Wisconsin,  one  entering  a  moving  took  on  tin,  an  impression  of  the  key 

car,  in  one  county,  intending  lo  commit  to  the  lock  of  a  jewelry  store  therein, 

larceny   in   such   car,  is  indictable   In  and  in  Chatham  county  forged  a  key 

another  county,  for  a  larceny  commit-  which    he    sent    to  Jones  in   Morgan 

ted   in   the   former.     Powell  v.  State,  countv,  who  bad   feignedly  agreed  to 

53  Wis.  117.  steal  jewelry   and  then  burn  the  store, 

1.  Libel  is  not  an  "infamous  crime,"  it  was  held  that  Griffin  was  indictabte 

within    the   JVew    Torh    Code    Crim.  in  Morgan  county.    GrlSin  v.  State,  a6 
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In  some  states,  the  jurisdiction  in  the  case  of  an  accessory  is 
expressly  prescribed  by  statute.*     In  th«  case  of  an  accessory 

before  the  fact,  the  venue  may  be  laid  at  the  place  where  the 
party  becomes  an  accessory ,• 

Arkamas,  of  the  cteamlKHit  "Martha 
Wasbiogton,"  the  court,  by  English,  C. 

Ea»t5.                '"                        ~  J^iaid:  "If  thecrimelatheimmediate 

An  attempt  to  commit  a  mlademean-  result  of  his  itct  he  may  be  made  to 

or  Ik  Indictable  where  the  overt  act  waa  answer  for  It  in  our  courts,  though  ac- 

doDe.    Com.  1'.  Springi,  3  Leg.  Gbz.  tually  absent  from  the  state  at  the  time 

(Po-)  W ;  Com.  V.  Gillespie,  7  S.  &  R.  he  does  Che  act,  because  he  is  conitnict- 

(Pa.)  469:  10  Am.  Dec.  475.  ively   present,  or   present   in  conlem- 

The  attempt  mustltnpoit  tome  overt  plation  of  law." 

■ct    Reg.  1'.  Daniell,  6  Hod.  99.   Com-  In  ^(Mcari.in  1841,  R.  was  chai^d 

/are  Slate  r.  Averj,  7   Conn.  266;  18  with  shooting  B.  with  Intent  to  kill,  and 

Am.  Dec.  105.    A  mere  intent,  with  no  Joseph    Smith,   the   Mormon  prophet, 

morement  toward  executing.  Is  not  an  was  charged  with  being  an  accessorj. 

attempt.     Bevington  v.   State,  1  Ohio  On  requisition   upon   the   governor  of 

St  160;   Campbell   v.  State,  35  Ohio  JUinaii,   Smith  was   arrested,   but   on 

Si  70.  habeas  corf  us  to  the  Uniied  States  clr- 

Ad  attempt  to  commit  a  crime  itn'  cult    court    Tor    Illin«is,   be  was   di(- 

ports   ■   want    of  successful    purpose,  charged;  theaifidavitof  B.nierelj' aver- 

Darrow  k.  Family  Fund  Soc.,   4a  Hun  ring  belief  that   Smith  waa  accessor/, 

[N.  Y.)  345.  wifliout  stating  the  facts  whereon  this 

1.  In  Catiformia,  an  accesaorj  Is  in-  was  founded.     En  p.  Smith,  3  McLean 

dlctable  in  the  txxMtj  where  the  acces-  <U.  S.)  iii. 

•otjoSense  was  committed,  although  In    Catifaruia,  "the   distinction  be- 

the  principal  oflense  was  committed  In  tween  an  accessorj  before  the  fact  and 

another     county,      California     Penal  a  principal,"  is  abrogated.     California 

Code,  l7qi.  Penal   Code   iSSj,   (,   971;    People    v. 

Section  791  does  not  conflict  with  sec-  Rozelle,  78  Cal.  84. 

lion  971,  abrogating  the  distinction  he-  In  Ctnnectictil,  the  doctrine  has  never 

tween  acceasoriea  before  the  fact  and  been  recc^nlxed  that  a  resident  of  one 

principals.    People  v.  Hodges,  17  Cal.  state,  who  procures  a  felony  to  be  com- 

140.     In  this  case,  an  indictment  in  El  milled   In   another   state,   by   a  guilty 

£k)rado  countj  for  inciting   In   Santa  agent,  without  being  personally  present 

Ctara  county,  two  hundred  miles  away,  to  assist  In  the  commission  of  the  of- 

amurdercommitted  in  Et  DoradocDun-  fense,  cannot  be  punished  in  the  stale 

tr,   the    court,   by  Shafter,   J^   quoted  where  the  offense  is  committed.     State 

Archibald,  Cr.  Pr.  (8th  ed.),  p.  il,  that,  v.  Grady,  34  Conn.  iiS. 

to  be  a  principal  and  not  an  accessory,  In  Georgia,  the  common-law  rule  is 

the  inciter  must  be  "at  such  convenient  still   in   force,  that,  in   misdemeanors, 

distance  as  to  be  able  to  come  to  the  there  are  no  accessories  before  the  fact; 

Immediate  asslstaoce  of  his  associates  all  are  principals.    Kinnebrcw  v.  State, 

if  required,  or  to  watch  to  prevent  gur-  80  Ga.  332.     As  to  presence,  etc.,  see 

prise,  or  the  like."  Pinkard  v.  State,  30  Ga.  757,  a  case  of 

Thie   jurisdiction  agalnet  a  principal  stealing  slaves. 

not  present,  is  In  the  same  county  as  if  In  Indiana,  In  1862,  the  conviction  of 

he  were  present  and  aiding  and  abetting.  J.  for  Inciting,  In  Oil  10,  one  B.  to  com- 

California  Penal  Code,  ^  791.  mil  a  larceny  in  Indiana,  was  reversed 

Prize  lighting, or  a  conspiracy  there-  on  appeal.     Johns  v.  State,  19  Ind.  421 ; 

to,  is  punishable  in  any  county  in  which  81  Am.  Dec.  40S. 

any  act  is  done  toward  the  commlBsion  In   Kentucky,  in   1877,  an  accessory 

of  the  olfense,  or  into,  out  of,  or  through  after  the  fact  of  murder,  was  held  to  he 

which  the  offender  passed  to  commit  indictable  where   the   accessorial  act 

the  ofTenie,  or   where  the  offender  is  was  done.     TuUy   n.  Cum.,    11    Bush 

arrested.    Co/i/ornia  Penal  Code,  ^  795.  (Ky.)  154. 

1.  In  State   v.  Chaptn,  17  Ark.  36" ;  In  Mississippi,  as  to  the  preeence  of 

65  Am.  Dec.  45'i  indictment  for  arson,  the  accesson',  see  Hogsett  v.  State,  40 

In  cotinseljng.  In  Oi'V,  the  burning,  in  Miss.  531;  ifngerr. State,  4a  Misc. 643. 
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And  the  rule  is  simitar,  in  the  case  of  conspirators.' 

(2)  Extraterritorial  Offenses. — Ordinarily,  when  an  offense  is 

divisible   in   sections — one,  of    preparation,   in    one  place,  and 

another,  of  execution,  in  another  place — the  tribunals  of  either 

place  have  jurisdiction  of   the  entire  offense.'     In   general,  the 

In  I^etv  Hamftkiri,  an  accessor;  in  the  fact  ii  punishable  In  the  same  mkll- 

Jlffli'fre,  toarsoninA'ew //ni«/jii're,wM  ner  as  (he  principal  felon.     Wiicentin 

held  to  be  Indictable  In  New  Hamf-  Annot.  Stat.  iSSg,  f  4613.     Ag  to  pre*- 

sliire,  in   the  county  of  the  principal  cnce,   etc.,   see   Connaughtj   v.   State, 

offense.     State  w.  Moore,  a6  N.  H.  448;  1  Wis.  1^9;  60  Am.  Dec.  370. 

J9  Am.  Dec.  354.  1.  In  People  v.  Mather,  4  W«nd.(N. 

In  JVmc  3"or*,  one  tnay  be  Indicted  Y.)  359!  3' Am. Dec.  ua.the  "Masonry 

and  tried  In  the  county  where  he  be-  case,"   charging   conspiracy  to  abduct 

came  an  accessory,  or  In  that  where  (he  and    imprison    William    Morgan,  the 

principal  relony  was  committed.   Birds,  court,  by  Marcy,  J.,  said;  "If  conspir- 

New  Terk  Stat,  p-793i  ^  n.  atora  enter  into  an  illegal   agreement 

In   Wlison   I'.  People,   5  Park.   Cr.  inonecounty,     .    .     .     |^  intoanother 

Rep.  (N.  Y.)  M9,   the  court,  \>j  Kno«,  county  to  execute  their  plans  of  mis- 

1^    after  distinguishing   felonies  from  chief,  and  there  commit  an  overt  act, 

misdemeanors,   where    there    are    do  they   may   be   punished   in   the   latter 

acceasorles,  said  :   "  To  warrant  one's  county  without  any  evidence  of  an  ex- 

conviction  as  principal,  it   is   enoush  press  renewal  of  their  agreement." 

that  he  be  constructively  present     By  In  Pennsylvania,  in  1869,  a  consplr- 

tbls  i%   meant  that  he  must  be  of  the  acy  to  obtafn  a  billiard  saloon  in  Pbila- 

party,  and  do  some  act  in  eiecutiotl  of  delpbia,  through  false  pretense  of  hav- 

the  common  design,  or  be  near  enough  Ing  liquors  in  bond  In  New   2'ark  to 

to  the  scene  of  operations  to  assist  in  pay  therefor,  was  held  to  l>e  Indictable 

carrying  it  out,  or  to  aid   those  who  In  any  county  where  the  overt  act  was 

are  immediately  engaged  in  it  to  cs-  committed.     Com.  v.  Corlies,  3   Brew, 

cape,  should  necessity  require."     State  (Pa.)    575.      Cmnfart    the    petroleum 

i:  RIcker,  39  Me.  84.  conspiracy  case.  Com.  f.  Tack,  i  Brew. 

As  to  presence,  etc.,  see  People  o.  (Pa.)  517;  also  the  lottery -ticket  case, 

Bassford,  3N.  Y.  Cr.  Rep.  319.  Com.  i>.  Gillespie.  7  S.  &R.  (Pa.)  469. 

In    Okio,   as   to    presence,   etc.,   see  The  fact  of  confederating  is  the  gist 

Breese   v.  State,  13  Ohio   St.  146;  80  of  the  offense.     A  conspiracy  in  Prmm- 

Am.  Dec.  340,  a  case  of  confederntes  tylvania,  to   pass   counterfeit  note*  of 

enticing  away  the  owner,  while  another  an  Ohio  bank,  Is  indictable  in  Pennsyt- 

breaks  open  the  store.  vania.     Collins   v.   Com.,   3   S.   &   R. 

In    Texas,  one  may   be   prosecuted  (Pa.)    310.      Comfare    Com.    v.    Mc- 

for  aiding  his  accomplice   to  fabricate,  Gowan,   3    Pars.   Eq.   Cas.  (Pa.)    341. 

in  another  state,  a  deed  purporting  to  Similarly,  as  to  a  conspiracy  in  Penn- 

convey  land  In  Texas.  Rogers  -v.  State,  sylvania  to  get  one  court-martialed  in 

11  Tex.  App.  608.  Fort  Columbus,  Nt-a  York,  for  deser- 

In    Texai,   in  iSSi.  one  forging    in  tion,  and   obtain  a   reward.    Com.   v. 

Chicago,  a   deed  of   Texas   land,  was  McClean,  1   Pars.  Eq.  Cas.   (Pa.)   367. 

held  to  be  indictable  In  Texas.     £x  p.  In    California,  a   railway  company 

Rogers,    10  Tex.  App.  655;   38    Am.  may  be  sued  for  a  wrongful   refusal  to 

Rep.  654.  receive   and   transport  lumber,   in   the 

Under  the    Texas  Penal  Code,  art.  county  where   the   tender  and  refusal 

79.  and  Code  Grim.  Proc,  art.  316,  one  was  made,  although  the  complaint  sets 

cannot  be  held  as  an  accomplice  in  the  forth  a  conspiracy  therefor  in  another 

county  where  the  Stolen  property  was  county.     Chase  v.  South.  Pac.  Coast  R. 

carried,  unless  he  advised,   aided;  and  Co.,  83  Gal.  46S. 

encouraged  the  principal  in  thatcounty.  In   Mickigan,  a  conspiracy  to   cheat 

West  V.  State,  j8  Tei.  App.  1.  may  be  tried  wherever  an  overt  act,  in 

In    Waskington,  it  is  provided  "no  pursuance  thereof — e.^.,geltingmoney 

distinction  shall  exist  between  an  acces-  from    a    bank — has    been    committed. 

Eory  before  the  fact  and  a  principal."  People  v.  Arnold,  46  Mich.  36S. 

Waskinglon  Annot.  Stat.  1891,4  1189.  1.  See  Criminal  Procrdiikk,  vol. 

In    Wisconsin,   an    accessory  before  4,  p.  736. 
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author  of  a  libel,  or  of  a  letter  containing  false  pretenses,  is  in- 
dictable in  the  place  from  which  it  was  sent,  as  well  as  in  that 
in  which  it  was  received.* 

As  to  indictment  for  homicide,  where  death  results  in  one 
county  from  a  felonious  stroke  or  poisoning  dealt  in  another, 
many  states  have  reenacted  the  English  statute,'  allowing  the 
venue  to  be  in  the  county  of  the  blow.  In  others,  it  may  be 
either  tn  the  county  where  the  cause  was  administered  or  in  the 
one  where  the  death  occurred.* 

LWh«r«R.,b7mai1,sent  anote  with  of  obtaining,  etc.  Norrli  v.  State,  35 
forged  IndarMmenn  (roin  New  York  Ohio  St.  jij;  18  Am.  Dec.  391.  Aa 
Cltj  to  E.,  in  Genesee  countj,  for  the  to  falie  pretenaei  made  In  another  state, 
purpose  of  obtaining  credit  upon  it,  it  see  Wilcox  i^.  NoUe,  34  Ohio  St.  520. 
was  held  that  the  crime  wa«  not  con-  a.  Stat,  j  &  3  Edw.  VI.,  ch.  34,  4  a. 
iummated  until  the  note  was  received  S.  The  MaxiackaaetU  Bill  of  Right*, 
bj  E,,  and  that,  in  Indicting  Tor  uttering,  requiring.  In  criminal  prosecution*,  the 
etc.,  the  venue  was  properly  laid  In  Terification  of  facta  in  the  viclnitj 
Genesee  county.  People  v.  Rathbun,  where  they  happen,  etc.,  li  not  contra- 
il Wend.  (N.  V.)  509.  -rendhj MaisacliiuefU¥\>\>.S^t.  l88j. 

Where  S.,  In  Ohio,  drew  and  signed  p.  1197,  ff  19,  33.  Where  the  mortal 
receipts  falselj  acknowledging  the  re-  Injury  is  inflicted  in  one  countj,  and 
ceipt  of  pork,  subject  to  the  order  of  a  death  ensues  in  another,  the  venue  for 
commission  firm  In  AVw  fork,  and  A.  prosecution  maj  lie  In  either.  So,  also, 
obtained  money  by  exhibiting  them  to  aa  to  an  offense  committed  within  one 
the  firm,  itwas  held  that,  In  Indicting  A.  hundred  rods  of  the  boundary  line  of 
and  S.  therefor,  the  venue  was  properly  two  counties.  Where  an  offense  is  corn- 
laid  In  iVrw  Tcri.  People  i>.  Adams,  mitted  at  sea withinone  leagueof  shore, 
3  Den.  (N.  Y.)  190;  45  Am.  Dec.  46S;  It  may  be  prosecuted  In  the  adjacent 
" ^--.-    ,  pf  y    .^-      --..  ., . »..-    c.-.   .=0- 


>.  People,  I  N.  Y.  173.     Com-    county.  Afatiackuaetlj  Pub.  Stat  1883, 
lotterj'  ticket  case.   Com.   v.     p.   1197,44  '9i  '^;   '^-        -     "-  ' 
Gfllespie,  7  S.  &  R.  (Pa.)  469;  10  Am.     Pick.  (Mass.)  550. 


fare  the  \otiery  ticket  case.   Com.   v.     p.   1197,  44  '9i  '^i  Com.  v.  Parker, 

Gfllespie,  7  S.  &  R.  (Pa.)  469;  10  Am.     Pick.  (Mass.)  550. 

Dec.  475 ;  also  the  case  of  the  forged         In  Com.  v.   Costley,  i 


county  bonds.  People  v.  Hall,  v}  How.  where  a  pistol  shot  had  been  fired  In 
Pr.(N.Y.  Supreme  Cl.)  343.  See  also  one  county,  and  the  body  of  the  de- 
Judge  Thacher's  charge  to  the  grand  ceased  was  found  below  a  river  draw- 
jury,  Boston  Hun.  Ct.  1833,  as  to  bridge.  In  auother  county,  with  weights 
"incendiary"  (abolitionist)  publicHtions,  attached,  the  court,  by  Gr»y,  C.  J.,  In 
S  Am.  Jurist  66.  See  also  therein,  on  construing  the  Maisatiusetls  statute, 
p.  69,  the  republished  case  of  Harvey,  said:  "For  the  purposes  of  allega- 
who,  in  1838,  had  been  convicted  In  tlon,  prosecution  and  punishment,  each 
Boston  for  procuring  from  a  Boston  county  may  be  deemed  to  extend  one 
firm  $300,  through  an  adroit  false  pre-  hundred  rods  Into  thccountyadjoinlng," 
tense  letter  written  and  mailed  at  Al-  In  Timxeisee,  within  Tennesiet  Co<te 
btny,  jVen>  T'erJt.  1884,  J  5Soo,the  murder  is  adjudged  10 

In   Colorado,  tngamy  may  be   pros-  be"committed"ln  the  county  in  which 

ecated  In  the  countv  w'liere  the  cohab-  the  blow  was  struck.     Riley  v.  Stale,  9 

Itation  with  the  second  wife  took  place.  Humph.  (Tenn.)  646. 

although     the    second    marriage    was  In  California,  it  was  ilmltarly  held, 

without  the   state.      Colorado    Annot  though  the  statute  was  changed  be- 

Sut.  1891,  j  1117.  tween  the  blow  and  the  death.     People 

In  North  Carolina,  In  1799,  a  person  v.  Gill,  6  CaL  637. 

artestedforcounterfeitlng.in  Virginia,  In  Minnetola,  so  held,  where  (he 

money  of  North    Carolina,   was  dis-  death  was  in  Wistonain.   State  v.  Ges- 

charged,  he  being  punbhaUe  In  Vir-  sert,  31  Minn.  369. 

eiid.     SUtc    -v.    Knight,    Tayl.    (N.  In  .^/aJuKa,  so  held,  where  the  death 

r.)  65.  was   in    Georgia.    Green  c.   State,  66 

In    Ohio,   delivery   to  %  carrier    In  Ala.  40;  41  Am.  Rep.  744. 

another  county,  of  a  letter  containing  In  Neei  Jtrity,  it  Is  held  that  the 

talsc  pretense*,  complete*  the  oSense  Infliction  In  Ntvn  Tfrh,  at  a  mortal 
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bruise  whereof  one  dlea  In  Ntm  y»r-  cupled  In  jlelding  ltd  lnate*d  of  Injury. 

S€y,  JB  no  crime  against  Nev/  yersty.  What  then  can  render   him  a  ctimlnal 

State  V.  Carter,  17  N.  J.  L.  499.  a^lnst  thU   state  P     When  and    how 

In  /Toiijai.the  indictment  need  allege  did  he  disturb  our  peace  and  good  or< 

only  thai  the   mortal   itab  was   given  der  P     JoneB  was  not  brought  here  h) 

In   the  county  of  the  prosecution ;  an  the  prosecution  of  any   murderous  de- 

omiEEion  to  specify  where  the  death  oc-  sign.    So  far  as  Tyler  is  concerned,  he 

curred  is  immaterial.     State  v.  Bowen,  might  have  been  carried  to  Canada  as 

16  Kan.  475.  well.  Had  Jonesllvedforafew months, 

In  £iiBMiaiiii,Elmllar1y  held,  although  although    afterwards    dying    of    his 

the   death   occurred  outside   the  etate,  wounds,  he  might  have  traversed  half 

State  w.  McCoy,  8  Rob.  (La.)  545;  41  the    state*  of    the   Union,   and   Tyler 

Am.    Dec.   jot;  or   on    Lake   Borgne,  could  have  had  no  voice  in  controlling 

State  V.  Foster,  7  La.  Ann,  155 ;  8  La.  his  mollons.    He  might  go  wher«  mur- 

Ann.  390;  jS  Am.  Dec.  678.  der  is  punished  by  death,  or  he   mt^t 

In  Michigan,  If  a  felonious,  mortal  come  here,  where  it  ia  merely  a  stale 
-wound  be  Inflicted  "  on  the  high  seas,  prison  offense ;  and  yet  Tyler  would  be 
or  on  any  other  navigable  waters,  or  responsible.  If  this  prosecution  can  be 
on  land,  either  within  or  without  the  maintained,  to  any  state  or  country 
limits  of  this  stale,  by  means  whereof  against  which  the  voluntary  choice  of 
death  shall  ensue  in  any  county  thereof,  Jones  might  make  him  a  constructive 
such  ofTcnee  may  be  prosecuted  and  offender.  Inasmuch  as  all  preceni  en- 
punished  In  the  counir  where  such  couraglngaprizefight  are  principal  of- 
death  may  happen."  MicUga*  Comp.  fenders.  In  case  either  of  the  combat- 
^'1  %  5914;  Annot.  Stat.  18S1,  {  9430,  ants  Is  slain,  or  subsequently  dies  of  hii 

In  a  case  already  stated  stifra,  this  Injuries,  and  are  thus  made  guilty  of 

title,  Bxlraterriiorial  Imjnriet,  Tyler  murder  or  manslaughter,  In  case  either 

■».  People,  8   Mich.  334,  the  court,  by  of  the  persons,  who  have  r«centlT[i86o| 

Manning, J., said:  "The  shooting  itself,  edified  the  English  public  by  such  an 

and  the  wound  which  was  Its  immedi-  exhibition  should  visit  this  state,  and 

ate  consequence,  did  not  constitute  the  die  here  within  a  year  and  a  day,  of  in- 

offenge  of  which  the  prisoner  Is  con-  juries  there  received,   the  whole  dis- 

vlcted.     Had  death  not   ensued,  he  linguished  company  that  attended  that 

would   have  been  guilty  of  an  assault  exhibition    would    become    guilty    of 

and   battery,  not   murder;   and   would  manslaughter   against   the   pieace  and 

have   been   criminally  accountable   to  dignity  of  Mithigan.     And  the  resort 

the  laws  of  Canada  only.  But  the  con-  of  Invalids  to  hospitals  and  watering 

sequences   of   the  shooting   were    not  places  for  treatment,  may,  by  the  death 

confined   to    Canada.    They   followed  of   anyone,  subject  any  absent  aggres- 

Jones  into  Michigan,  where  they  con-  sor  to  the  criminal  laws  of  a  state   he 

tinued  to  operate  until  the  crime  was  has  never  seen,   should   his    occasion 

consummated  In   his  death.     If  such  a  call  him  thither  at  any  subsequent  pe- 

kllling  did   not,   by  the   common   law,  rlod   of   his   life.     This  Is  making  the 

cODstitutemurder  in  Jftcjli]fiin,we  think  guilt  of  the  offender  spring  from  the 

It   the   clear   intent   of  the   statute   to  acts  of  others,  and  not  from   his  own. 

make  it  such,  to   the  same  extent  as  if  And  it  Is  Importing  into  the  criminal 

the  wounding  and  the  death  had  both  law  a    principle   at   variance  with  its 

occurred  in  the  state."  whole  reason.     How  can  the  public  be 

\zi  Mastachnaetts,  this  decision  was  wronged  by  the  peaceable  entrance  of  a 

approved   In   a   case  under   a    similar  sick  or  wounded  man,  or  bv  his  dwell- 

statute,  Com.  ir.Macloon,  loi  Mass.  17;  ing  or  dying  here  ?    We  have  no  right 

100   Am,  Dec.  89,  the  court,  by  Gray,  to  exclude  him  unless  his  disease  en- 

J.,  said  :  "The  able  and  learned  dissent-  dangers  the  public  health.    And  if  any 

ing  opinion  of  Mr.  Justice  Campbell,  harm   arises   from   his  coming,  he,  or 

proceeds  upon  the  ground  that  no  part  those  who  bring  hlra,  are  the   public 

of  (he  criminal  actof  thedefendant  was  disturbers,   and   not    those    who  have 

done  at  the  place  of  the  death,  a  posl-  somewhere  else  contributed   to   cause 

tlon  which  seems  to  us  to  be  untenable."  his  inllrmity  or  disease,  but  who  could 

in  thesaid  dissenting  opinion  (Tyler  not  prevent  him  from  going  where  he 

■V.  People,  8  Mich.  348),  Judge  Campbell  should  see  fit  to  go." 
says:  "  Tyler  committed  no  act  of  vio-         In  U.  S,  i'.  Guiteau,   i  Mackey  (D. 

lence  within   our  borders.     For  aught  C.)^S2;  47  Am.  Rep.  347.  the  court, 

that  we  know,  he  might  have  been  oc-  by  Cox,  J.,  adverting  to  the  foregoing 
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2.  In  CbaaoeTf. — Ordinarily,  procedure  in  equity  follows  the 
law  as  to  whether  the  domicile  of  the  parties  or  the  situs  of  the 
subject-matter  shall  control  the  venue.  The  statutes  of  each 
state  more  or  less  expressly  prescribe  the  jurisdiction.' 

Matsaciusells  VD&  Michigan  declslona,  ship  having  an  internt  In  a  mine,  lee 

■aid  :   "Tbis  does  not  militBte  against  Clark  v.  Brown,  S3  Cal.  iSi. 

the  jurisdiction  of  the  original  counter  In   Alabama,   a  bill  against  tbe   de- 

or  state ;  It  simplj  asserts  an  additional  fendants  in  different  counties  should  be 

jurisdiction."  brought  in  the  county  where  the  "  ma- 

1.  In  Arkaniaa,  an   action  to  enjoin  (erial  defendant"  resldee.againKt whom 

a  sale  of  land  under  a  fraudulent  mart-  a  decree  i«  sought,    Lewis  v.  Elrod,  38 

gage,  or  for  an  account  of  the  amount  Ala.  17. 

due    on   the  mortgage  and   to  cancel  The  right,  underthe  •4Za^ina  Code, 

fraudulent    convejances    and   Inquire  J   3760,  of  election  of  jurisdiction,  does 

into  alleged  partnership  matteri  In  the  not  exist  where  the  relief  sought  is  a* 

laDd,  is  not,  within  the  ^r^awMi  Dig.  to   both   land   and   personal   propertj'. 

StaL.i^jja,  one  for  the  "recovery  or  an  Ashurst  i'.  Gibson,  57  Ala.  584 

estate  or  Interest  in  land."    An  amend-  A  bill  to  foreclose  a  mortgage  of  land 

ment  setting  up  •  title  and  praving  re-  \:j\n%  in  two  counties,  may  be  filed   In 

covery  maj  be  stricken  out.    Jones  v,  either.  Balling  v.  Munchus,  65  Ala.  55S. 

Fletcher,  4a  Ark.  431.  A  judgment  debtor,  garnished  to  sub- 

A  auit  to  enjoin  a  railway  company  ject  the  proceeds  of  the  judgment  to  a 

froiD   removing    earth   is,    within  the  claim  against  the  judgment  creditor,  Is 

Arkamsaa  CXv.CoAb,  li%\,  "an  action  a  "material  defendant"  within   whoae 

for  injury  to  real  property,"  and,  there-  district,  under   the   Alabama   Code,   4 

fore,    is  to   be  brought  in  the  county  3431,  the  bill  must  be  brought.     Street 

within  which  some  part  of  the  subject  ti,  Selig,  88  Ala.  533. 

Is  aitiiated.     Cox  v.  St.  Lauii,  etc.,  R.  In  Georgia,  a  bill  to  enjoin  trespass 

Co.,  55  Ark.  4«4.  by  relling  timber  Is  transitory,  and  not' 

Under  California  Code  Civ.  Proc.i  local.    Powell  -u.  Cheshire,  70  Ga.  357; 

393,  aD  action,  by  the  owner  of  the  un-  48  Am.  Rep.  573. 

divided  interest,  to  have  anadministra-  Unless  prayingan  injunction  to  stay 

tor'a  sale  of  another  undivided  interest  law  proceedings,  a  bill  must  i>e  filed  in 

In  the  same   land   set   aside  as  fraudu-  tbe  county  where  a  defendant  resides, 

lent,  lies  -where  any   part  of  the  land  Is  against  whom  relief  is  prayed.     Tbll 

situated.     Slosi  v.  DcToro,  77  Cal.  139.  applies  to  a  collusive  agreement  of  an 

Under  tbe  said  «ecUon  39i,an  action  Co  administrator  in  fraud  or  heirs  or  crcd- 

reform  a  contract  for  sale  of  land  must  Itors,   although   his   refusal   to  sue  for 

be  broughtwhere  the  land  lies.    Frank-  land  equitably  belonging  to  the  estate, 

lin  V,  Dutton,  79  Cal.  605.  would  enable  the  heirs  to  bring  a  lo- 

The    California     consHtutional    re-  cal  action.     Edwards  -a.  Kllpatrlck,  70 

quirement,  that  an  action  to  enforce  a  Ga.  338. 

lien  on  real  estate  be  local,  does  not  Under  Georgia  Code,  $  5 169,  a  suit 

apply  to  enforcement  of  a  trust  on  real  to  annul  a  fraudulent  conveyance  lies 

and  personal  estate.     Le  Breton  t>.  San  In  the  county  of  the  debtor's  residence, 

Francisco  Super.  Ct.,  66  Cal.  37.  though  the  alleged  fraudulent  grantee 

A    suit   to  compel   reconveyance  of  reside*  elsewhere.     De  Lacy  -d.  Hurst, 

both   real   and   personal  property  and  83  Ga.  333. 

for  an  accounting  of  rents  and  profits,  The  Georgia  constitutional  reqiiire- 

and  for  a  petional  judgment,  must  be  ment   that   the  defendants,   In  all  civil 

brought  in  the  county  where  the  de-  cases,  t>e  sued  in  the  county  where  they 

fendant   resides.     Smith  v.   Smith,  88  reside,  does  not  apply  lo  equity  cases. 

Cal.  573.  Riceu.  Tarver,  4Ga.  571. 

A  suit   to  enjoin  the   erection   of   a  Although   in   the   Georgia   Code,   } 

dam  threatening  injuiy  to  the  defend-  3337,   stock  in   a  manufacturing  com- 

ant's   land,  must  be  brought  where  the  pany,  "whose  principal  investments  are 

land  is  situated.    Drinkhouse  v.  Spring  In  realty   and  machinery  attached 

VaUey  Water  Works,  80  Cat.  308.  thereto,''  is  deemed  realty,  yet  a  bill  to 

In    Cali/ornia,  as  to  Che  venue  of  a  set  aside  a  sale  of  such  stock  may  be 

complaint  for  dissolution  of  a  partner-  brought   In   another    county,   wherein 
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one  of  the  defendants  resides.     Eagle,  to  enjoin  collection  ot  a  judgment  must 

etc.,  Mfg.  Co.  V.  West,  6i  Ga.  lao.  he  brought  in  the  county  of  the  rendi- 

A  wife,  adopting  as  her  residence  the  lion   thereof.     Phelan   n.  Johnton,   80 

place  of  her  abandonment  in  Georgia,  Iowa  717.    But  an  equitable  action   to 

may  there  maintain  a  biil  for  alimony,  cancel  an  absolutely  void  judgment  and 

the  husband,  a  resident  ofAew  i'ork,  enjoin  its  collection  may  be  maintained 

being  served   with  process  in  Georgia,  in  any  court  havlngjuriadictlon  of  such 

when  inthe  act  of  deserting  her.  Camp-  matters,  regardless  of  the  court  from 

bell  V.  Campbell,  67  Ga.  413.  which  eiecution  has  issued.     State  Jns. 

A  biil   by  eiecQtors  against  an  ad-  Co.  r.  Waterhouse,  78  Iowa  674. 

minlstrator,   relating   lo  land   in  Glas-  A   foreclosure  suit,  wherein  no  per- 

cock   county,   may  lie  in   Washington  sonal  judgment  Can  behad,  ii  not  with- 

county,  where  the  defendant,   against  in  the  Towa   Code,  4  2578,  and  must  be 

whom  the  substantial  relief  is  sought,  brought  where   the   land   lies.     Orcutt 

resides.  Fulgham  v.  Pate,  77  Ga.  454.  v.  Hanson,  70  Iowa  604. 

A   bill  (o  set   aside  a  sheriffs  deed  In   Kansas,  an   action   to   enjoin   a 

must  be  brought  In   the  county  where  fraudulent  judgment   may  be  brought 

thegranteeresidesi  heiielng,  within  the  in  any  county  in   which  It  is  sought  to 

Georgia  Const.,  art.  6,  ^  16,  pl.  x,  the  be  put  In  force,  though  rendered  in  *n- 

one  against  whom  substantial   rehef  is  othercountv.    Soheld.ona  petition  t^ 

prayed.    Caswell  u.  Bunch,  77  Ga.  504.  a  wife  for  divorce  alleging  a  coIIusItc 

In  Illinois,  the  provision  of  the  chan-  judgment    between   the    husband    and 

eery  code  making  land  suits   local.  Is  others  to  defeat  her  right  to  alimony. 

only  declaratory  of  a  general  principle  Busenbark  v.  Buaenhark,  33  Kan.  57a. 

of  equitable  relief.     But  when  the  re-  In  Kentucky,  an  action  to  rescind  a 

lief  sought  does  not  require  the  court  contract  for  the  sale  of  land  is  tranai- 

to  deal  directly  with  the  esUte  itself,  tory,     Kendrlck  -v.  Wheatiey,  3    Dana 

the  case  is  not  within  the  statute.     Ac-  (Ky.)  34;  Thompson  v.  Elmore  (Ky. 

cordlngiy  a  creditor's  suit  to  set  aside  a  1S93},  18  S.  W.  Rep.  335. 

fraudulent    conveyance   of  hii  debtor  An  action  to   quiet  title  to  land,  in* 

may  be  brought  in  any  county  where  volving  the  validity  of  a  certain  judg- 

thc  debtor  and  fraudulent  vendee  are  ment  of  the  circuit  court  of  one  of  the 

found.     In  such  case  the  court  does  not  two  counties   in   which   the  land   lies, 

act  upon  the  land  Itself,  but  merely  de-  may  be  brought  In  the  other  counH'. 

Clares   the   conveyance   void,   and   re-  Howe  -u.  Anderson  (Ky,   1890),  14  S. 

moves  the  same  as  an  obstacle  to  the  W.  Rep.  a  [6. 

creditor's   legal   remedy.     Johnson   v.  An  nctlon  by  a  judgment  creditor,  to 

Gibson,  116  111.  294.  set  aside  a  fraudulent  convey ance,  mar 

Resident   creditors  of  an   Alabama  he  brought  where  the  land  lies,  thougb 

corporation,  cannot  maintain  a  suit  in  the  debtor  resides  in   another  county 

///t'wdtj  to  reach  unpaid  stock  subscrip-  where   the   judgment   was    recovered, 

tioni,  until  they  have  recovered  judg-  Marcum  v.  Powers  (Ky.  1S8S),  9  S.  W. 

ment  in  Alahama,  and  bed  execution  Rep.  155 ;  10  Ky.  L.  Rep.  380. 

thereon  returned  unsatisfied.      Turner  In  an  action  for  specific  peKormanc* 

V,    Alabama  MIn.,   etc.,    Co.,    15    III,  of  a  land  contract,  the  court  may  also 

App.  144.  render  a  personal  judgment,  although 

A   partner's   suit   for  an  accounting  the  defendant  Is  not  a  resident  of  the 

ma^  be  brought  where  one  defendant  county.   Collins  v.  Park  (Ky.  1891),  1$ 

resides,  although  the  partnership  per-  S.  W.  Rep.  1013. 

sonal   property   is  in    another  county.  In  Massackuselts,  one  OHitt  cOTpon- 

"^   'nn  V.  MacMahan,  40  III.  App.  593.  tlon,  which  in  Oiio  has  obtained  a  judg- 

a  Jmdiana,  an  action  to  restrain  a  ment  against  another,  may  maintain  a 

'tgagee  of  land  In  Kosciusko  county  bill  in  equity  against  the  latter'*  ol£cera, 

from  parting  with  the  mortgage,  is  not  residing    and    keeping    the    books    In 

local   within   the   Indiana   Rev.   Stat.  Massacinsells,   for    discovery    of   the 

1S81,   Ij   307,  and   may  be   brought  In  stockholders'  names  and  shares.  In  or- 

Marshall  county.  Becknell  v.  Becknell,  der,  by  a  suit  in  Okio,  to  enforce  a  per- 

Iio  Ind.4a.  sonal  liability  imposed  by  the  OA/claw. 

In  loTua,  the  fact  that  an  Injunction  Post  v.  Toledo,  etc.,  R.  Co.,  144  Mass. 

is  asked  as  an  ancillary  remedy,  does  34T;  59  Am.  Rep.  86. 

not  render  the  action  a  local  one.  Baker  In  Miciigan,  a  partner's  action  for 

V.  Ryan,  67  Iowa  70S.  an  accounting  and  division  of  aasct*  aa 

Under  the  Jovia  Code,  4  3396,  a  suit  personalty.   Ilea  in  the  county   where 
240 
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the  pwliea  U»e  and  do  the  flrm'a  bu«i-  „  „ 

nets,  irreipective  of  the  location  of  its  deem    the    land    from   the   mortf^ge. 

land*.  Godfreys.  White,  43  Mich.  171.  Hubbell  f.  Slblej,  4  Abb.Pr.  N,  S.(N. 

Under  Jf/fii^n  Annot.  Stat.  iBf-      "   '^    "•  " 

f  661Z,  the  BBEtgnee  of  a  judgment 
covered  in  one  county,  may,  in  another  f  982,  a  »uit  lo compel  specific  perform- 
wheicin  he  mides,  maintain  a  credit-  ance  of  a  contract  to  exchange  lands, 
□r's  bill  thereon.  Rankin  v.  Rotht  \»  triable  in  the  county  where  the  de- 
child,  78  Mich.  10.  fendant's   land  is    situated.     Kearr  v. 

The  special  provision  of  Miiaiisiffi  Bartlett,  47  Hun  (N.  Y.)  145. 

Code  1883,  I)  3553,  making  local  a  suit  In  Norlk  Carolina,  it  has  been  held 

for  partition,  or  to  quiet  title,  controls  that  a  stockholders'  suit  against  officers 

the   general    provision,    section    1847.  of  a  corporation,  involvingconstructioN 

Kugent  V.  Powell,  63  Miss.  99.  of  its  charter,  should  be  brought  in  the 

lD^aii>|^erje>',whenacasehasbeen  state  of  its   incorporation,  although  a 

heard  by  the  vice-chancellor  without  suit  praying  an  injunction,  etc.,  may  be 

objection,     and     the    chancellor    has  brought  in  another  state  where  It  has 

adopted  his  advice  and  signed  a  decree,  property.    Moore  v.  Sliver  Valley  Mln, 

it  Is  too   late  to  ralic  on  appeal   the  Co.,  104  N.  Car.  134. 

question   as    to    the  Tlce-chancellor's  In  Oregon,  under  the  general  equity 

right  to  hear  the  cue.     Delaware  Bay,  powers  of  the  court,  a  chattel  mortgage 

etc.,  R.  Co.  T'.Markley,45N.  J.  Eq.  139.  may  be  foreclosed  in  any  county  where 

In  fiete    Tork,  an  action  against  a  service  may  be  had  upon  the  defend- 
nalional  bank  In  another  county,  may  ant.     Commercial  Nat.  Bank  v.  David- 
be  brought  In  the  county  of  the  plain-  aon,  iS  Oregon  57. 
tiffs  residence.     Talmagef.  Third  Nat  In  7>rfriM  y/cu^tia,  a  nc  til  ary  proceed - 
Bank,  91  N.  Y,  531,  ings  by  bill  in  equitj;,  execution,  or  oth- 

An  action  by  a  creditor,  as  cestui  que  erwise,  must  come  in  whichever  court 

Irnit  under  an  assignment,  seeking  to  of  common  pleas  took  jurisdiction  of  the 

restrainenforcementof  judgments,must  original  proceeding.     Bryan  v.  Dailey, 

be  browht  In  the  county  where  real  i^  Phlla.  (Pa.)   90.    Otherwise,  as  to 

estate  affected  thereby  is  situated.   The  ejectment  by  a  purchaser  at  a  GheriiF'i 

nature  of  the  action  cannot  be  changed  sale.     Letchford  v.  Dewees,  14  PUIr. 

by  stipulation.     Sweetser  v.  Smith,  m  (Pa.)  loS. 

Abb.  N.Ca*.  (N.  Y.  Supreme  Ct.)  319.  An   action   to   establish  a  resulting 

An  action  to  set  aside  as  fraudulent  trust,  and   thereupon  obtain  partition, 

an  aMignment  for  the  benefit  of  credit-  lies   In  the  county  where  the   land  is 

on  that   hicludes  real  estate,   Is  local  situated ;  the /'ennjy/T'iiiiia  Actof  1836, 

irithhi  New   Tork  Code  Civ.  Proc^  $  as  to  the  court's  control  of  the  trustee, 

9S1,  andean  be  tried  only  where  some  does   not   apply.      Hayes'  Appeal,  133 

of  the  land   lies.     Moss  v.  Gilbert,  iS  Pa.  St.  no. 

Abb.  N.  Caa.  (N.  Y.  Supreme  Ct.)  Z02.  In   Souik  Carolina,  in   an  action  to 

But  an  action  by  a  second  mortgagee,  foreclose  a  mortgage  brought  in  the 
to  compel  the  first  to  assign,  is  not  county  where  part  of  the  property  It 
local.  Yates  County  Nat.  Bank  v.  situated,  and  in  which  one  of  the  de- 
Blake,  43  Hun  (N.  Y.)  i6j.  fendants  resides,  the  court  may  render 

A  creditor's  action  to  set  aside  an  judgment  for  deficiency  against  a  debt- 

aidgnment  of  properly  embracing  teal  or  residing  and  served  in  another  coun- 

eilate,  is  local.     Acker  v.  Leiand,  96  ty.  Wagenerf.  Swygert,  10  S.Car.396. 

N.  Y.  383.  Under  Soutk  Carolina  Code,  5  146,  an 

A  receiver's  action  to  recover  real  action  for  an  accounting  and  Id  set  aside 

and  personal  estate,  mtut  be  brought  in  a  judgment  and  a  sale  thereunder,  lies 

the  county  where  the  land  lies.  Thomp-  in   the  county  of  the   defendant's  reel - 

SOD  V.  Heidrnrich,  66  How.  Pr.  (N.  Y.  dence.     Bell   i>.  Fludd,  18  S.  Car.   313. 

Supreme  Ct.)  391.  A  suit  to  subject  devised  land  to  pay 

An  action  Involving  the  question  the  devisor's  debts,  and  to   vacate  the 

whether  a  conveyance  is   in  fraud  of  devisee's  deeds,  being  one  to  recover  an 

crediton,  is  not  necessarily  local  with-  interest   in   real   estate,   within    Soutk 

in  New  Tork  Code  Civ.  Proc,  J  113,  Carolina  Gen.  Stat.  1882,  4  1983,   must 

and  need  not  be  where  the  land  lies,  be   brought   in  the   county  where   the 

Rawles  V.  CwT,  17  Abb.  Pr.  (N.  Y.  Su-  lands  are  located.     Bacot  v.   Lowndes, 

prene  Ct.)  96.    So,  kIso,  an  action  to  14  S.  Car.  391. 

wt  aside  a  statutory   foreclosure  of  a  In    Tinnt4»te,  a   county   nay,  In   It* 
a8  C.  of  L.— 16                        241 
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S.  In  Probate. — The  statutes  of  each  state  very  definitely  pre- 
scribe  the  jurisdiction  of  courts  having  cc^nizance  of  the  prot>ate 
of  wills,  the  Contest  thereof,  settlement  of  decedents'  estates,  and 
suits  by  or  against  their  representatives.' 

own  chancery  court,  maintain  a  bill  to  cauntj,  and  the  contract  on  wfalch  the 

bave   declared   void   an   act  annexing  pUlntifT    bases    title  was   made  there, 

certain  of  Its  territory  to  another  coun-  Toledo  Tie,  etCT  Co.  v.  Thomas,  33  W. 

ty,  in  contravention  of  the   TenHtssie  Va,  566. 

Const.,  art.  10,44.     Union  Counlj  v.  1.  In  .^/<i£iifH<i,  a  will  must  be  proved. 

Knoi  County,  90  Tenn.  541.  FiVi/,  when  the  testator,  at  the  time  of 

Under  t\te  Trnntaset   Code,  ^  431I1  hii    death,   was   an  Inhabitant  of   the 

requiring  a  bill  against  a   non-resident  county,  in  the  probate  court  of   such 

to  be  in  the  chancery  district  in  which  county.     Sfcend,vi\tta  the  teifator.not 

the  cause  of  action  arose,  a  suit  by  one  being  an  inhabitant  of  the  itate,  diet 

partner  against  the  other   Is   properly  in  the  county,  leaving  auets  thetein,  in 

brought  where  tlie  firm's  business  was  theprobatecourtofsuchcounty.  Tiird, 

conducted,  although  its  object  is  to  im-  when  the  testator,  not  being  an  inbab- 

Cnd  a  judgment  in  the  latter's   favor  itant  of  the  state,  dies  out  of  liie  county, 

nother  county.     Wells   v.   Collins,  leaving   assets  therein,  in  the   probate 

II  Lea   (Tenn.)  313.  court  of  the  county  In  which  suchassett 

A  bill  to  reach  trust  funds   invested  or  any  part  thereof  are.     Fottrtk,  when 

In   land   need   not   be   brought  In   the  the  testator,  not  being  an  inhabitant  of 

county  where  the  land  lies,     Whittaker  thestate.dlea,  notleaving  asseCstherein, 

-v.  Wittaker,  10  Lea  (Tenn.)  93.  and   assets   thereafter    come   into  any 

In  Ttxas.  a  suit  to  remove  an  eiecu-  county,   in   the  probate  court  of  any 

tor  and  restrain  waste  lies  in  the  county  county    into    which    such    aaiets   are 

where  the  will  was   probated,  though  brought     Alabama  Code  18S6,  ^  1976. 

other  than  that  of  his  residence.    Bon-  A  will   contest  must  come  "In  tha 

dies  V.  Buford,  58  Tex.  166.  dUtrlct  In  which  such   will  wu  pro- 

As  to  what  is  a  suit  for  specific  per-  bated,  or  in   the   dlitrlct   In   whkh  • 

formanceof  a  land  contract  within  the  material  defendant  reildea."    Alabama 

vraue   statute,   see   Cavln  v.   Hill,  83  Code  18S6,  k  3000. 

Tex.  73.  Executors  or  admlnfttratoraaK  liable 

A  suit,  by  an  equitable  owner  for  to  be  sued  In  their  reprcseotstivc  char- 
partition  of  land,  tie*  where  It  Is  situ-  acters,  in  all  cases.  In  the  county  in 
ated,  although  other  relief  is  sought  which  letters  were  granted ;  and  service 
which,  If  alone,  would  require  suit  In  of  anmrnont  may  be  made  on  them  In 
the  county  of  the  defendant's  domicile,  any  county  In  the  state.  Alabamta  Code 
Coryell  v.  Linthecum  (Tex.  1889),  11  1886,^3361. 
S.  W.  Rep.  T091.  In  Ariamtaa,  "  an  action  to  eatabltsh 

Under  the  Kir^'miii  Code,  requiring  or  aet  aside  a  will  must  be  brought  tn 

a  suit  for  an  injunction  to  be  brought  the  county  In  which  the  wUl,  if  valM, 

where  the  alleged  condemnation  of  the  ought,  according  to  law,  to  be  recorded." 

right  of  way  is  threatened  to  be  done,  Arkansas  Dig.  Stat,  i^,  4  4996- 

an  entry  on  land  can  be  enjoined  only  In  South  Carolina,  the  court  of  eom- 

In  the  county  wherein  it  lies.    Norfolk,  mon  pleas  of  Abbeville  county  cannot 

etc.,  R.Co.  V.  Postal  Tel.  Cable  Co.,  88  renderjudgment  against  an  administra- 

Va.  933.  tor,  resident  in  Greenville   county,  of 

In  West  Virginia,  a  grantor's  action  an  Intestate  also  a  resident  there,  for 

to  have  the  deed  declared  a  mortgage,  an  account  of  his  administration  of  an 

may  be  brought  where  the  grantee  re-  estate  of  which  he  had  been  appointed 

sides,  though  the  land  lies  in  another  receiver  in  Abhevilte  county,  where  the 

county.     Lawrence  v.  Du  Bois,  16  W.  estate  was  located.     Ware  ».  Hender- 


Va.  443- 
Under 


the    West     Virginia    Code 

1887,  ch.  133,  a  suit  to  enjoin  interfer-  partition    sale  of   land  iffng   In 

ence  with  railroad  ties,  may  be  brought  counties,  may  be   brought  in   the  one 

In  the  county  where  part  of  them  are  where  the  wsu-d's  anceator  died.  Phalan 

found,   if  the   defendant    was    served  t-.  Louisville  Safety  Vault,  etc,  Co.,  SB 

therein,  though  he  resides  In  another  Ky.  34. 
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VENUE. 

T.  JuBiouL  CoenzuHS  or  BonrDABiM— (See  also  Judicial 
Notice,  vcA.  12,  p.  169). — Whether  a  particular  place  is  within  the 
boundaries  of  a  state  or  county  or  other  political  district,  is  not  a 
question  of  law  for  the  court,  but  a  matter  of  fact  for  the  jury  to 
determine.* 

State  legislation  or  agreement  cannot  restrict  federal  jurisdic- 
tion ;  but  it  may  give  definitencss  to  some  questions  which  Con- 
gress  has  necessarily  left  undetermined.* 

A  court  created  within  and  for  a  particular  territory,  is  bounded 
in  the  exercise  of  its  power  by  the  limits  thereof,  unless  there  be 
some  special  legislative  authorization  to  the  contrary.* 

A  federal  court  is  the  supreme  judicial  tribunal  to  determine 
its  jurisdiction  as  against  a  state  court.* 

The  Supreme  Court  of  the  Untied  States  has  original  jurisdic- 
tion, under  the  constitution,  of  controversies  between  states  con- 
cerning their  boundaries." 

The  Indian  nations  are  distinct,  independent  political  com- 
munities.* 

I.  In  U.S.  v.  Jackalow,  1  Black  (U.  183;  SchoonerL.  W.  E»ton,  9  Beo.  {U. 

S.J  4S4,  4S7  which  wx  a  cue  of  piracy  S.)  389. 

occuniug  on  ■  tmwI  fiv«  mile*  east  of  S.  M»  f.  Graham,  3  Wash.   (U.  S.) 

Ljoni'  Point,   the   boundarj  between  4j6;Picqueti'.Swan,j  Mason(U.S.)  15. 

A'rw  Tork^aA  Comneciicat,  the  court.  In  TolatKl  u.  Sprague,  11  Pet.  (U.S.) 

bYNel»on,J.,»«id;"Thede«criptionofa  3D0,  337,  where  the  plaintiff  was  dom- 

boundarj  muat  be  a  matter  of  construe-  Tciled  in  PeimsylvaMia,  and  thedefend- 

tk>n  which   belong*  to  the  court;  but  ant  In  AfoMsciiiMeMj,  but  long  reaident 

the  application  of  the  evidence  in   the  at  Gibraltar,  and   the  aCtact^  gooda 

ucertainmentof  it.  as   thug  described  were  found  in /'eniMv^ania,  and  where 

and  inter[Heted,  with  a  view  to  its  lo-  it  was  not  necessary  to  decide  the  quet- 

catioD  and  settlement,  belongs  to  the  tlon  of  the  jurisdiction  of  the  United 

jury.    Courts  take  notice  of  the  teril-  Slalts   courts  In  foreign   attachments, 

tonal  extent  of   the  jurisdiction    and  the  court,  b/  Tanej,  C.  J.,  remarked 

•OTCTelgnty,  exercised  dt  facte,  tif  their  that  the  circuit  court  decisions  thereon 

own  government,  aitd  of  the  local  diri-  had  not  been  untfomi,  and  that  upon 

•loni  ot  their  country,  as  into  states,  this  point,  "the  construction  of  the  act 

...   so  far  aa  political  government  is  of  1789  is  not  free  from  difficulty." 

concerned,    .    .    .    but  not  of  their  pre-  Where   an  essential  portion  of  the 

cite  boundaries,  further  than  they  may  defendants   resided    in   Alabama,   and 

be   dCKrlbed    in   public    statutes."     i  would  not  voluntarily  appear,  a  bill  In 

GreenL  Et.  (14th  ed.),  4  6.  equity  In   Miuitsipfl,  praying   inter- 

I.  Court*  take  notice  of  government  pleader,  etc^  was  held  to  be  properly 

mrrejs.    Gardner  v.  Eberhart,  83   111.  dismlased.     Herndon   v.   Ridgway,   17 

316.    £.  f .,  aa   to   (he   Hudson    river  How.  (U.  S.)  434.     See  alto  Jobbins  v. 

boundary  between  NrwTerk  and  Ntvi  Montague,  6  Nat,  Bank  Reg.  117,  pro- 

%iTt*y,     Hall  IT.  Devoe  Mfg.   Co.,   14  ceedings  under  the  bankrupt  act. 

Fed.  Rep.  183.     Under  U.  S.  Act  1789,  4.  See   the  "Olmstead   case,"   U.  S. 

■uking  the  New  Jtraey  judicial  dis-  ii.  Peters,  j  Cranch  (U.  S.)  iij;  Able- 

iTict,  "conaitt  of   the   SUte   of   Ne-a  man   d.  Booth.  31    How.  (U.S.)   506; 

^Tny,"  the  boundaries  of  the  district  Freeman ti.  Howe,  34 How. (U.S.)  4J0; 

and  the  territorial  jurisdiction  of  the  Tarble's  Case,  13  Wall.  (U.  S.)  397. 

Icderal  courts  coincide  with  the  bound-  S.Virginia    v.    West    Virginia,    ti 

■net  of  the  state,  and  vary  with  their  Wall.  (U.  S.)  39. 

change  by  the  JV*w   York  and  Ntw  «.  Worcester  v.  Georgia.  6  Pet.  <U. 

'Joity  compact  of  1833.    In  r<  Devoe  S.)  .«i ;. 

Mle.  Co.,ioS  U.  S.  «o].     See  People  What  is  tobe  "deemed"  Indian  conn- 

«.  Central  R.  Co.,  of  N.  J.,  43  N.  Y.  try,  within  the  act  of  1834,  remaini  such 
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In  general,  the  venue  must  be  proven,  even  though  the  judge 
and  jury  personally  know  the  locus  in  quo  to  be  within  the  juris- 
diction.* 

The  Judiciary  Acts  of  1887  and  1888,  giving  the  federal  courts 
"  original  cognizance,  concurrent  with  the  state  courts,"  of  certain 
civil  suits,  require  that  "  no  civil  suit  shall  be  brought  before  either 
of  the  said  courts,  against  any  person,  or  by  any  original  process 
or  proceeding,  in  any  other  district  than  that  whereof  he  is  an  in- 
habitant ;  but  where  the  jurisdiction  is  founded  only  on  the  fact 
that  the  action  is  between  citizens  of  the  different  states,  suits 
shall  be  brought  only  in  the  district  of  the  residence  of  either  the 
plaintiff  or  the  defendant."* 

VI.  Chaboe  o»  Itenji  —1.  To  What  Comity.— In  addition  to  the 
treatment  which  this  subject  has  received  already  in  a  previous 
article  in  the  encyclopaedia,*  reference  is  made  also  to  additional 
and  later  cases  cited  and  set  forth  in  the  appended  note,* 

only  «o  long  M  the  Indian*  retain  their  tiictof  Ttxat,  was  beld  to  be  an  "io- 

title  to  tbe  soil.     U.S.  v.  Forty -three  hatntant  "of  the  wcRtera  district  where- 

Galtoni   of   Whisker,   93    U.    S.   186;  In  Its  road  extCDded,  and  where  it  had 

Bales  V.  Clark,  95  U.  S.  304.  an  agent  and  office  for  tiaDsacdon  ol 

As  to  what  are  "exterior  boundaries,"  iti   ordioarj   business.      Zambrino  v. 

within   the   Internal   Revenue  Act  of  Galveston,  etc.,   R.  Co.,  38  Fed.  Rep. 

1868,  seethe  Cherokee  Tobacco Caac,  II  449.     And,  in  this  connection,  seeabo 

Wall.  (U.  S.)  616,  and  dissenting  opln-  the  cases  of  Riddle  t>.  New  York,  etc 

Ion  tlicreln,  pp.  6i],  614.  R.  Co.,  39  Fed.  Rep.   190;  Holmes  v, 

1.  Miles  V.  State,  33  Tes.  App.  410.  Oregon,  etc.,  R.  Co.,  6  Sawy.   (U.  S.) 

The  conviction  cannot  stand   If  the  16a,  377 ;  Hohorst  v.  Hamburg  Ameri- 

transcript  falls  to  show  that  the  venue  can  Packet  Co.,  38  Fed.   Rep.  373. 

was  proved.    Terry  v.  Stale,  31  Tex.  S.  See  Change  op  Venuk.   vol,  \, 

App.  679;  McDcvro  v.  State,  33  Tei.  p.  90. 

App.  439.  4.  In  Ca/>/i>r»/a,wherea  snttagainit 

The  court  will  not  take  judicial  no-  A    and    B,  resident*   of   dfRercnt 

tlce  of  tlic  location  of  a  town  in  order  counties,  was  brought  in   A'a   county, 

to  prove  the  venue.    State  v.  First  Nat.  and  had  been  disrolssed  as  to  A,  It  was 

Bank  (S.Dak.  i893),5iN.  W.Rep.780.  held  that  B   was  not  entitled,  within 

The  court  may  know  by  the  name  of  the  California  Code,  {  39^,10  a  change 

a   plaintiff  that  It  Is  an  Incorporation  to  his  own  county.   Remington  Sewing 

and  extralerritorial.  Commercial  Bank  Mscfa.  Co.  v.  Cole,  61  Cal.  311. 

■V.  Newport  Mfg.  Co.,  i  B.  Mon.  (Ky.)  The  California  constitution  confen 

'3'  35  ^"i-  ^f^-  I?!'  00  power  to  transfer  an  appeal  from  a 

The  court  will  take  judicial  notice  of  justice's  court,  to  another  county  where- 

the  county  in  which  an  incorporated  of  the  defendant  Is  a  resident.     Gross 

town   Is  situated.     State  v.  Reader,  60  v.  San  Francisco  Super  Ct.,  71  Cal.  381. 

Iowa  517.  After  a  transfer  of  the  cause,  at  tlie 

'  S.  35    Unilrd  Slata  Stat,   at  L.,  p.  defendant's  request,  from   a  justice  of 

434,  4  1.    As  to  section  3,  regulating  re-  tbe  peace  to  a  superior  court,  as  involv. 

moval  of   causes,  see   Rbmoval   op    ■---•--'-—'---  -•  -  --     ■■ •-- 

Causes,  vol.  10,  p.  981. 

A  foreign  corporation,  organlied  ex- 
pressly to  own  and  operate  a  mine  In  Under  the  Caiifornta  C 
Ortgon,  and  having  there  officers  and  %  16,  governing  the  venue  of  suila 
an  agent  working  the  mine,  is  an  "  in-  against  corporations,  a  railway  corn- 
habitant,"  within  the  act  of  168S.  pony  whose  princlpai  place  of  busines* 
Miller  I'.  Eastern  Oregon  Gold  Min.  is  In  San  Francisco,  when  sued  In  an- 
Co.,  45  Fed.  Rep.  345.  ottier  county  outside  the  state,  for  the 

A  TtHtti  railway  corporation,  whose  breach  of  a  contract  made  in  San  Fran- 

princfpal  office  was  In  the  eastern  dis-  Cisco,  Is  entitled  to  a  change  to  Saa 

SM 
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Francisco  countj.      Cobn   v.   Central  although    prejudice    !■    alleged   as   to 

Pac  R,  Co^  71  CbI.  488.  the    former.     State   v.  Hlgger«on,   no 

A  judgment  cannot  be  impeached  bv  Mo.  113. 

the  fact  that  the  county  to  wiiich  the  The  provision  of  the  JVcif  J'or*  Laws 

cause  was  transferred  was  not  the  near-  of   iSSS,   ch.   s77<  f  3i   that   "  suits   for 

est  one.     Gage  c  Downej,  79  Cal.  149.  violation  of  the   game   laws   shall   be 

Tbe  H^ht,  under  the  Colorado  Civil  prosecuted    to    determination    in   the 

Code,  4  15,  to  a  change  to  the  countj  county  where  they  shall  be  commenced, 

where  some  part  of  the  land  Is  situate,  unless,  for  good  cause  appearing,  a  dis- 

ii  absolute,  and  the  court  has  no  juris-  continuance  shall  be   directed  br   the 

diction  to  proceed.    Smith  v.  People,  1  chief  game  and  fish   protector,''^  does 

Colo.  App.  99.  not   prevent   the   supreme   court  from 

The   Itlinoij  Statute  of  1S87,  giving  changing  the   place  of  trial   from   the 

three  judges  to  a  circuit,  obviates  the  adjoining  county  to  the  county  where 

necessity   of   changing   the    venue   to  the  alleged  offense  occurred,  when  the 


.r  count}-,  on  account  of  the  at-  convenience  of  witnesses  or  the  ends  of 

leged  prejudice  of  one  of  the  judges ;  justice  demand  It.    People  v.  Coughlry, 

the  practice  is  to  call  in  another  judge  jS  Hun  (N.  Y.)  J45;  Peoples.  Rouse, 

of  the   same  circuit  to  try  the  cause.  15  N.Y.  Supp.414;  61  Hun  (N.  V.) 618. 

Chicago,  etc^  R.  Co.  v.  Perkins,  36  III.  In  North  Carolina,  a  motion  for  re- 

App.  &7.  moval  of  a  suit  against  a  sheriff  and 

In  Indiana,  the  cause  may  be  sent  to  parties  who  executed  in  his  favor  a  bond 
a  county,  although  it  is  named  in  the  of  indemnity,  to  ■  county  where,  under 
affidavit  a£  one  or  several  In  which  ex-  the  North  Carolina  Code,  f  191,  tlie 
itted  a  prejudice  against  the  defendant,  sheriff  alone  could  be  sued,  is  prop- 
Michigan  Mut.  !>.  Ins.  Co.  ■V.  Naugle,  eriy  refused  after  entrv  of  a  notlt 
Ijo  Ind.  79.  frosiqni,  as  to  him.     Harvey   v.  Rid), 

In  KansoM,  a  defendant  who,  on  the  98  N.  Car.  95. 

ground   of   Impoasibility   of   getting  a  In  an  action  to  dissolve  a  firm,  and 

fiir  trial,  has  applied  tor  a  change  to  foreclose  mortgages  on  its  real  estate, 

another  county  In  the  same  judicial  dis-  it  Is  error  to  refuse  a  change  to   the 

Irict,ilil1  retains  his  constitutional  right  county  wherein  the  land  lies.     Falls  of 

10  object  to  a  change  to  a  county  in  Neuse    Mfg.    Co.   v.   Brower,   105   N. 

another  district.    Stale   v.   Kaapp,   40  Car.  44a. 

Kan.  14S-  The  Tenat  Act  of  1874,  requiring  the 

in  Kentucky,  a  change  will  not  be  change  to  be  to  some  adjoining  county, 

made  to  a  county  other  than  the  one  the  court-house  of  which  is  "  nearest " 

adjoining,  merely  because  the  parties  that  of  the  county  in  which  the  suit  Is 

cannot  agree  on   the  one  adjoining,  pending,  means  the  one  the  most  con- 

Hiller i>.  Cabell.  81  Ky.  178.  venientof  access, though  not  nearest  in 

Under    the    Michigan    statute,   the  actual    distance;    and    the  court   may 

came  may,  for  ditqualificatlon   of  the  determine  which  Is  nearest  by  the  usual 

judge,  be  removed  to  the  county  where  traveled  route.     Shaw  v.  Cade.  54  Tei. 

in  attorney  of  record   resides,  though  307.     Compare  Boyett  v.  State,  16  Tex. 

be  was  not  stich  at  the  time  of  disqual-  App.  689. 

ificalion.     Stimson  t'.  Michigan    Shin-  A  change  of  boundary  of  an  adjacent 

fie  Co.,  71   Mich.  374.  county  was  held  not  to  be  the  "  making 

As  to  the  discretion  of  the   court    in  o(  a  new  county,"  within  the  provision 

the  selection  of  the  county,  see  Bolles  of  the  Texai  Rev.  Stat.  1174,  for  change 

I*.  Sault  Savings  Bank  Loan,  etc.,  Co.,  of    venue.      Dodson     v.     Bunton,    81 

86  Mich.  119.  Tex.  6«. 

The  determination  of  the  first  magis-  In  Wiicontin,  upon  one's  Indictment 

trate  as  to  who  was  "  the  nearest  mag-  for  murder  in  Pepin  county,  and  change 

iitrale, "  within    the     Wisconsin    Rev,  to  Dunn  county,  without  her  consent, 

■Stat..  ^  4So9,as  to  the  change  inacrim-  her  motion  for  a  change  to  La  Crosse 

inil    case.   Is    conclusive.      Martin   i'.  county,  for  prejudice  of  the  judge,  was 

Stale.  79  Wis.  165.  held  to  be  n 

in    MUiouri,  as    to  the  discretion  of  tried   ■      " 

the  court  In  the  selection  of  the  counir.  Wis.  t,i. 

see  Slate  v.  O'Brran.  \Gi  Mo.  154.  In  an  application  under  the   Wisrou- 

In  granting  the  change,  a  county   in  sin  statute  for  a  change  on  the  ground 

the  same  circuit   may   be  preferred  to  of   prejudice   of   the  judge,   an   aver- 

the  requested   one   in  another  circuit,  ment  of  prejudice  of  another  judge  ia 
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2.  When  a  Change  Hay  Be  Kade — a.  In  General. — Here,  too, 
the  general  treatment  already  given  wilt  suffice.*  Later  citations 
are  referred  to  below.* 


Rurpluuge,  and    do«a   not  preclude    ■  change  of  venue.     Burkett  v.  Holman, 

ch«nge  to  a  count;  within  the  circuit  of  104  Ind.  6;   119  Ind.  141.     So,  also,  ii 

the  latter.     Daviei  i'.  State,  72  Wli.  54.  a  divorce  proceeding.    Powell  i>.  Pow- 

1.  See  Change  oit  Venue,   vol.  3,  ell,  104  Ind.  18;  Evani  v.  Evant,  105 

p.  91.  Ind.  104. 

3.  Aa  to  what  matters  will   be  heard,  A    party    ii    entitled    to    only   one 

upon  an  application  under  the  Uniled  change  of  venue  from  the  countj.   Fxil- 

Stales   Slat.,  4    1014.  for  a  change  to  ure  to  perfect  the  change  ia  no  waiver; 

another  district,  tee  U.  S.  v.   Fowkes,  the  oppotite  party  mar  pay  the  costt, 

49  Fed.  Rep.  50.  and  cause  it  to  be  perfected.     An  affi- 

In  A  rkan  im,  bavlne  proceeded  davit  that  the  same  cauaes  are  operat- 

to  trial  in  the  Grit  court  alter  an  order  ing  againBt  the  party  in  a  certain  other 

for  a  change,  raiiea  a  preaumptlon  that  county,  merely   goe«    to   aid    the  die 

the  feea  were   not   paid,  and  that   the  cretion  of  the  courL    Michigan   Mut. 

court  retained  jurlidictJon.    Duncan  v.  L.  In«.  Co.  v.  Naugle,  130  Ind.  79. 

Tufts,  52  Ark.  404.  A  proceeding  before  a  justice,  to  ob- 

In  California,  omission  to  pay  the  tain  surety  of  the  peace,  ia  one  wherein 

costs  is  ground   for  vacating  the  order  a  change  muat  be  granted  on  affidavit 

for  removal,  notwithitanding  a  subse-  of  prejudice,  or   the  aulwequent   pro- 

quent  tender  thereof.     Eatep   v.  Arm-  ceedlngs   will    be    void.      Smelier  v. 

strong,  69Cal.  i;36.  Lockhart,  97  Ind.  315, 

A  pending  motion  for  a  new  trial  is,  In  Iowa,  even  with  the  parties'  con- 
witliin  the  Cali/eraia  Code,  4  198,  lent,  an  action  cannot  be  transferred 
an  "action  or  proceeding"  transfer-  from  a  justiceof  the  peace  to  the  dis- 
able for  disqualification  of  the  judge,  trict  court,  before  final  judgmenL 
Finn  II.  Spagnoii,  67  Cal.  330.  Evans  v.  Phelps,  77  Iowa  ^26. 

In  an  action  to  try  title  to  land,  but  A  stipulation  not  to  demand  a  change 
not  brought  in  the  countvwberein  the  will  not  bind  the  plaintiff,  after  id- 
land  lies,  the  defendant  a  remedy  is  a  ditlonal  parties  have  been  brought  in; 
motion  to  dismiss.  Fritts  v.  Camp,  94  the  Iowa  statute  allowing  a  change  for 
Cal.  393.  undue  influence  of  a  party,  or  of  his 

An  ambiguity  In  a  complaint,  aa  he-  attorney.      Blihy   v.   Carskaddon,   63 

tween  two  causes  of  action,  must  be  re-  Iowa  164. 

solved  against  thepleader,  in  determin-  The     prohibition     In    loiva     Code, 

ing  the  defendant'sright  to  the  change.  4  ^591,  of  a  second   change  for  a  cause 

Ah  Fong  T'.  Sternes,  79  Cal.  30.  existing  at  the  time  of  the  first,  applies 

Id  Cufam^c,  it  is  notthe  duty  of  the  whether  it  was  granted  for  the  prej- 

court,  of  its  own  motion, to  change  the  udlce  of  the  judge,  or  of  that  of  the 

place  of  trial  of  an  action  brought  in  inhabitants.      Weare   v.    Williams,  69 

tlie  wrong  county.     Fletcher   v.  Sto-  Iowa  151, 

well,  17  Colo.  94.  Although  a  change  of  venue  could 

In  Florida,  uoless  the  record  shows  not  have  been  had  of  an  appealed  suit- 
some  statutory  ground  for  the  change,  t.  g„  one  for  rent — yet  if  it  be  by  con- 
the  second  court  acquires  no  jurisdic-  sent,  consolidated  with  one  originally 
tion.  The  fact  that  a  kinsman  of  the  brought  in  the  appellate  court,  admil- 
judge,  not  a  party  to  the  suit.  Is  in-  ting  of  a  change — e.  f.,  one  for  injuries 
terested  in  property  involved  therein,  Is  to  the  building — this  may  properlv  be 
no  such  ground.  Williams  u.  Robles,  granted.  Browner-.  HIckie, 68  lowa'330. 
33  Fla.  95.  The  remedy   under  the  loma  Code, 

In   Illinoit,  a  proceeding  to  reduce  ((  2586,  35S9,  of  a  non-resident  defend- 

the  alimony  allowed  In  a  divorce  suit,  ant,  is  for  removal   to  the  county  in 

lKa"auitor  proceedingintaw  orequity,"  which   he  was   found;    not  for  a  dis- 

wherein     the    change     may    he     had.  missal.     Marquardt   v.  Thompson,  7S 

McPike  T.  McFike,  10  III.  App.  332.  Iowa  i^S. 

In    Indiana,   a   proceeding    supple-  In  Kaniai,  when  an  action  is  com- 
mentary to  execution  is  a  "civil   ac-  menced  before  a  justice,  and  the  de- 
tlon,"    within    the    statute    governing  fendant  obtains  a  cliange  of  venue  to 
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snolher  justice,  Ihig  will  not  present     Hie  ground  of  Inconve 


the  plaintilf  from   obtaining   still 

other   change,    if     he    has    sufficient 

grounds  therefor.    Herberts.  Beathard, 

36  Kan.  746. 

In  AVufvciv,  the  defendant's  appear- 
ing, etc.,  was  held  to  be  a  waiver  of  hit 

right  to  object  to  a  change,  or  to  an  ac- 

tioD  to  subject  land  to  a  judgment  re- 
covered In  another  county.     Norton  v.     the   tl: 

Marksben7(Ky.i887),5  S.W.Rep.48j.    preclude froi 

The  provision  in  Maryland  Pub. 
Gen.  I._  art.  33,  ^  161,  that  the  petition 
for  forfeilure  of  a  franchise  shall  be 
filed  in  the  circuit  court  of  the  countjr  the 
where  the  corporation  had  its  origin,  "°" 
or  has  tig  principal  office,  imports  that 
the  proceeding  is  not,  within  Ihe  Mary- 
laud  Const.,  art.  4,  ^  6,  a  suit  or  ac- 
tion at  law  wherein  a  changed  Tcnue 
can  be  taken.  Bel  Air  Social,  elc^  Club 
V.  State,  74  Md.  197. 

In  Michigan,  a  special   proceeding 
for  which  the  statute  designi 


;,  upon  any 


mere  accommodation  to  the  parties; 
over  these  the  legal  right  of  ihe  plain- 
tiff must  prevail.  Demareit  v.  Hurd, 
46N.I.t.47>. 

In  New  York,  a  defendant's  stipula- 
tion that  issues  should  stand  joined  a* 
of  Ihe  date  of  a  prior  order  extending 
inswering,  was  held  to 
change  of  venue.  Nash 
Lake  Ice  Co.  [Supreme  Cl,), 
6  N.  Y,  Supp.  913. 

The  Ne-a  Turk  Code,  4  3316.  and 
'lldaUon  act,  Neiu  Tori  Laws, 
1002,  en.  410,  regulating  the  removal  of 
causes  to  the  common  pleas  court,  do  not 
apply  to  summary  proceedings  to  re- 
cover possession  of  land.  Dnimmond 
V.  Fliher  fC.  PI.),  16  N.  Y.  Supp.  867. 

As  to  the  practice  In  filing  the  under- 
Ukitig,  see  Scherer  v.  Hopkfns  [C.  PI.), 
16  N.  Y.  Supp.  863. 

The   obtaining   the  order   of   inter- 


court,  is   not   transferable   to   another  pleader,  withoutmakingplea to  the  ju- 

court.     Scott  V.  Speed.  5B  Mich.  311.  rlsdlction,  was  held  to  raise  nopresump- 

A  stipulation  as  to  the  taking  of  Hon  of  waiver  of  right  to  change  of 
proofs,  and  the  docketing  for  a  hearing  venue  of  an  action  brought  In  a  county 
without  further  notice,  was  held  not  to  where  neither  party  resided.  Baer  v. 
be  a  waiver  of  right  to  move  a  change  Kempner  (C.  Pt.),  3  N.  Y.  Supp.  539. 
for  disqualification  of  the  judge.  Pack  In  an  action  for  breach  of  warranty- 
County  V.  Simpsop.  74  Mich.  aS.  of  horses,  a  reliisal  of  Ihe  defendant  s 

A  creditor's  petition,  upon  an  assign-  motion  for  a  change  to  the  county  of  the 

■Dentforthebenefit  of  creditors,  that,  on  sale,  where    a  majority  of  the   mate- 

the  ground  of  defects,  the  assignee  be  rialwltnesseswere,  was  held  to  be  error, 

required  to  file  a  new  assignment,  in-  although  conditioned   with   the   exac- 

venlory,  and  appraisal,  is  a  "  civil  pro-  Hon  of  a  sttpulallon  for  their  examina- 

ceeding,"  removable  to  another  circuit  tion  before  a  referee.     Belding  v.  Ladd 

courtbyreasonof  the  judge's  interest  as  (Supreme  Ct.),  7  N.  Y.  Supp.  379. 

a  Glockholder.     Klttrldge  v.   Washte-  The  fact  that  part   of  the  property, 

nsw,  So  Mich.  100.  the  assignment  whereof  the   suit  seeks 

In  Missouri,  in  the  absence  of  fraud,  to  set  aside,  is   real   estate  in,  another 

the  fact  that  the  change  was  made  with-  county,  is  ground  for  a  change  of  venue, 

out  the   sUtutory   verification   of   the  Moss  v.  Gilbert,  18  Abb.  N.   Cas.   (N. 

pctlllon,  will   not  avoid  the  judgment.  V.  Supreme  Ct.)  loi. 

Stearns  v.  St.  Louis  &  S.  F.  R.  Co.,  94  In  an  action  to   set   aside   a  general 

Mo,  317.  assignment    covering   real  estate,   the 

The  change  cannot  lie  from  a  probate  defendant's  right  to  achange  cannot  be 

coprt.   Morris  n.  Lane,  44  Mo.  App.  1.  defeated  by  the  plaintifPs  offer  to   stip- 

As  Id  the  change  from  one  circuit  court  ulate  not  to  attempt  to  reach  the   real 

'^  another,  see  Catron  v.  La  Payette  estate.     Wyatt  i.  Brooks,  43   Hun  (N. 


Countv,  to6  Mo.  659. 

Under  l^fbrailra  Grim.  Code,  1)  445, 
the  change  can  be  ordered  only  by  the 
court  of  the  county  where  the  offense 
*»>  committed.  Gaudy  ;-.  State,  37 
Neb.  70;.  ^ 

n  Nevada,  there  1 


»enueo(  an  action  for  collection  of    Hun  (N.  Y.)  145. 


Y.)  501. 

In  a  suit  for  specific  perfor 
contract  to  exchange  lands,  the  defend- 
ant whose  land  lay  in  a  countv  other 
than  that  wherein  the  plaintifi's  land 
lay,  was  held  entitled  to  a  change  to 
-        -         Kearr  v.  Bartlelt,  47 


dtliDquent  taxes 

».  Shaw,  ji  Nev.  aaa. 

In  Ifra  Jersey,  in  transitory 
UK  court  win  not  change  the  vi 


State  Under  the  Neiv  ror*  Code,  f,    3116, 

requiring  the  application  for  change  of 

ctions,     venue  to  tie  made  before  adjournment, 

ine  on    an  adjournment,  after  opening  of  default 
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b.  DlSQUAUFICATION   OF  THE  JUDGE. — A   change  of  venue 

may  be  founded  upon  the  bias  or  prejudice  of  the  judge,  or  on  his 
pecuniary  interest,  or  on  the  fact  that  he  has  been  of  counsel  for 
one  of  the  parties.* 

and  payment  of  the  plaintifTB  claim  on  ant  corporation  and  its  president  is  no 

■tipulntion,  was   held   lo  be   a   waiver  clatutorj  disqualification  juBti lying  the 

of   the   defendant's   right    Co  removal,  change.      Bulwer    ConGolidated    Min. 

Krahner  T>.  Heilman  (C.  PI.),  9  N.  Y.  Co.   v.    Standard    ConGolIdated    Min. 

Supp,  633.  Co.,  83  Cal.  6:3. 

In  Pennsylvania,  mandamus  is  a  A  judge  may  order  a  change  for  his 
"civil  cause  in  law  or  equity,"  within  having  been  under  a  general  retainer 
the  Pennsylvania  Act  of  1875,  provid-  from  one  of  the  parties  j  he  has  been 
fng  for  the  change.  Williamsport  v.  an  "  attorney  "  at  least  within  the 
Com.,  90  Pa.  St.  498.  spirit  of  the  statute.  Kern  Valley  Wa- 
in Texas,  the  change  will  not  be  ter  Co.  v.  McCord,  70  Cal.  646. 
granted  in  a  misdemeanor  case  without  In  Colorado,  the  facts  Ihat  the  judge 
express  statutory  authorization.  Hal-  had  formerly  represented  the  people 
■ell  V.  State,  29  Tex.  App.  33.  in  a  criminal  prosecution  of  the  de- 
In  Utah,  if  the  complaint  shows  the  fendant,  and  been  the  plaintifTs  counsel 
■uit  to  have  t)een  instituted  in  the  wrong  in  a  suit  against  him,  were  held  to  be 
judicial  district,  the  plaintiff  must,  no  ground  for  the  change.  Karcher  v. 
within  ten  days,  pay  the  costs  of  the  Pearce,  14  Colo.  557. 
change  consequently  made.  Utah  In  an  action  involving  a  mining  leue, 
Laws  1890,  p.  73.  It  was  held  to  be  no  ground  ^rdis- 
Under  the  Virginia  Statute  of  1S78,  turbingthejudge'srefusalofthecliange, 
p.  339,  the  accused  may,  "upon  his  asked  on  his  alleged  disqualification, 
arraignment  In  the  county  court,  de-  from  his  brother's  partownershipof  the 
mand  to  be  tried  in  the  circuit  court."  mine  the  brother's  interest  not  being 
One  upon  being  arraigned  for  bur-  covered  by  the  lease  nor  in  any  wise 
clary,  made  a  motion  for  a  continuance  affected  thereby ;  he^lieving  he  would 
lor  material  witnesses,  which  the  court  not  be  influenced  by  this  fact,  nor  by 
refused  to  consider  until  after  the  ar-  the  fact  that  his  brother  was  an  atior- 
raignmenC.  He  excepted,  and  elected  uey  for  one  of  the  parties,  nor  by  the 
to  be  tried  in  the  circuit  court.  It  was  fact  that  he  himself  had  been  an  unuic- 
held  that  such  compulsion  of  alterna-  cessful  bidder.  Patrick  v.  Crowe,  15 
tives  deprived  him  of  his  right  of  free  Colo.  >;43. 

election  of  forum.    Anderson  v.  Com.,  In  Florida,  in   an  action  to  set  aside 

84  Va.  77.  a  judgment,  the  fact  that  the  judge's 

In  Wisconsin,  \t\e  statutory  rule  va-  brother-in-law  wasapurchascrofprop- 

caling   an    order    for   a    change,  if  the  erty  sold    therein,  was  held  t 


fees.      Mantz   v.   Werner, 

WU.  408.  In ///iflDii,  the  fact  that  the  couiobr 

On  paying  the  costs  required  by  the  judge  before  appointment  had,  as  it- 

Wistensin  Stat.  1SS7,  ch.  306,  4  1,  and  torney  tor  the  heirs,  resisted  the  allow- 

filing  the  affidavit  of  prejudice  of  the  ance  of  the  widow's  award,  was  held  to 

judge,  the  right   to   the   change  is  ab-  necessitate  transmission  to  the  circuit 

•otute.    Bantley  v.  Stowe11,8:  Wh.  344,  court,  not  of  the  whole  administration, 

1.  See  Chanok   of  Vhkuk,vo1.  3,  butonly theproceedingrelatinglosuch 

P-931  JIIIX3B,  vol.  11,  p.  1.  award;   nor  could  he  call  in  the  judge 

In  Cn///ii^nia.  where  a  superior  court  of  another  county  court.    Grabam  r. 

i'udge, disqualified  lo  try  the  cause,"  cal-  People,  1 11  111.  353. 
ed  in''  another  judge  to  try  it,  il  was  If  any  one  of  the  three  judges  is  pres- 
held  that  the  partien  were  not  entitled  ent  and  not  disqualified  to  give  a  fair 
to  have  it  "  transferred."  within  the  trial,  a  change  asked  on  account  of  the 
California  Code  Civ.  Proc,  ^  398.  prejudice  of  the  two  others,  mav  be  re- 
Upton  T,  Upton,  94  Cal.  16.  fused.  Chicago  v.  Perkins,  135  'ill.  I37- 
Biasof  the  judge  agaiost  the  defend-  An  application  on  thegroundof  blu 
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c.  Convenience  of  Witnesses. — In  civil  cases  the  conven- 
eince  of  witnesses  may  be  considered  on  the  question  of  a  change 

of  the  judge,  If  conformable  to  the  Stat-  Ilicatlon   of   tlie  judge   should   not   be 

ale,  cannot  be  defeated  by  counter  Hffi-  granted  until  the  "  reiuonable  oppor- 

davits.  Cantwell  I'.  People,  138111,601.  tunllj  "  has  been  given   the  parties  to 

In /«i/iaHn,  aithoDgh  the  result  of  a  select  a  special   judge,  as   provided   In 

cormpt  refusal  of  the  change   be  fine  the   Mhseari  Rev.  Stat.   1889,  f  1363. 

ud  imprisonment  of  the  applicant,  the  State  v.  Bacon,  107  Mo.  617.     Compart 

magistrate   is  not  liable  to  him  civillj  State  o.  Thomas,  33  Mo.  App.  159. 

therefor.  State  v.  Wolcver,  127  Ind. 306.  In   the  absence  of  express  statutory 

\n  loTua,  in  determining  whether  a  provlgion.  a  second  change  for  prejudice 

cause  for  change  was  in  existence  with-  of    the    judge    will    not    be    granted, 

in  the  totBa    Code,  f  1591,  the   courts  State  v.  Anderson,  96  Mo.  141. 

will  take  judicial  notice  of  who  are  the  The   general   provision  of  the  ifi-t- 

judges,  and  what  their  terms  of  office,  sauri  Rev,  Stat,  J  1878.  applies  both 

Upton  V.  Paiton,  73  Iowa  29J.  to   ■  regular,  and  to   a  special   judge. 

Theamendment  /own  Laws  1SS4,  ch.  State  v.  Shipman,  93  Mo.  147. 

94,  granting   discretion  to  the  judge  in  Under  the  MoHlaiia  Code,  I)  63,  pi.  4, 

ca»e  of  alleged   prejudice,  does  not  af-  requiring    no    change    where   another 

(tet  a  vested  right ;   it   supersedes  the  judge  wilt  appear,  etc.,  a  mandate  wil! 

old  mle  of  practice.  Eikenberrj  -a.  Ed-  notissue  against  the  alleged  disqualilied 


wards.  71  Iowa  Ba.  judge,  who  has  announced  the  day  and 

An  affidavit  staling  that  tbe  plalntlS    hour   when   another  judge  will  attend 

was  informed  and  believed  the  judge    to  hear  the  motion.     Granite  Mountain 


bad  said  that  the  alleged  cause  of  ac-  Min.  Co.  v.  Durfee,  1 1  Mont.  3 

tlon  was  a  "  damned  fraud,"  but  not  let-  In  North   Carolina,  when   the  pre. 

ting  forth  any  source  of  the  information,  siding  judge  remarked,  in  a  prlva' 

was  held  not  to   show  such.gmund  of  ....... 

change  that  the  refusal  should  be 
deemed  an  abuse  of  discretion.  Garrett 
i>.  Blckiin,  78  Iowa  IIS- 

In  Kansas,  a  judge  may  order  the 
change  because  he  knows  he  is  to  be  a 
material    witness    for    the 

Gray  V.  Crockett  35  Kan.  6S6.  trial  for  perjury.     State  r.  Johnson,  i_^ 

II  the  judge  has  been  ot  counsel,  and  N.  Car.  7S0.     Compare  a  case  of  the 

the  issues  have  not  been  made  up,  the  judge's  criticism  of  the  jury  on  a  former 

party  may,  up  to  tbe  lime  of  tbe  judg-  trial,  State  v.  Reno,  41  Kan.  674. 

meat,  demand  a  change,  have  the  is-  In   Ohio,  under   section   5^0  of  tbe 

ioe*  made  up,  and  get  a  trial  thereon.  Rev.  Stat.,  tbe  Interest  of  the  judge,  to 

Sumner  County  f.  Wellington  Tp.,  39  be   a   valid   ground   of   change   of  the 

Kan.  137.  venue  must  be  a  pecuniary  one  in  tbe 

The  fact  Ibat  on  a  former  trial  of  the  result.   SUte  v.  WInget,  37  Ohio  St,  153- 

cauie,  the  presiding  judge  has  been  a  As  to  when,  in  a  case  under  the  above 

material  witness,   is  a  ground  for  the  section,  the  facts  averred  in  the  afS- 

change.    Buriington  Ins.  Co.   -e.  Mc-  davit  cannot  be  inquired  into,  see  Slate 

Leod,  40  Kan.  54.  v.  Shaw.  43  Ohio  St.  314. 

In    Kentucky,   an   afGdavit  that  the  In  H'Mcoirji'ii,  as  to  the  immateriality 

judge  will  not  afford  an  impartial  trial,  of  an  averment  that  other  judges  are 

mut  Mate  the  facts  on  which  the  belief  prejudiced,   see    McCrorv's    Will,   71 

Is  founded.     Vance  v.  Field,  89  Ky.  178.  Wis.  83. 

Afirii^H  Annot.  Slat.,  ^  6495,  allow-  An  averment   in   the   words  of  the 

ing  the  change  when  the  judge   "has  ff'r'jcsiiii'n  Stat., §4809, that  "from  prej- 

bera  consulted   or  employed  as   coun-  udice  or  other  cause  "  [he  justice  will 

ul,"  applies  where   the    Judge,  before  not  decide  impartially,  is  inEufRcient,  if 

appointment,   has   given   advice   about  neither  the  prejudice  nor  the  cause  be 

compromising  the  case  although  refus-  specified,   Billings  v  Noble, 75  Wis,  325. 

iBg  to  pieddic  t>ecause   other  counsel  Upon  the  death  of   the   judge,  Ihe 

had  been  employed.     Curtis  t'.  Wilcox,  cause  may  be  tried  by  his  successor  in 

74  Mich.  69.  the  absence  of  an  affidavit  that  he  is 

In  Miiiouri,  Ihe  change  for  diiqual-  prejudiced.   Winn  v.  State,  83  Wis.  571. 
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Ghus*  of  Tmu.  venue.        WhM  ft  Chu(*  Kv  Bi  lUl*. 

of  venue.^  But  in  criminal  cases,  in  the  absence  of  statute,  the 
place  of  trial  may  not  be  changed  merely  for  the  convenience  of 
the  witnesses.* 

d.  Impossibility  of  an  Impartial  Trial. — Local  prejudice 
so  intense  as  to  render  an  impartial  trial  impossible  is  ground  for 
a  change  of  venue.* 

1.  See    Chamsx    of    Vbnub,    vol.  witnesseB   reside    in    another    county, 

3.  p.  9S-  A  feir    ■-"    '-''  "-'            "'■           '"                 "■ '     — 

here  l>e  noted.  f     '■ 

In  /ntfioiia,  BS  to   the   discretion  of  Husted  (Supreme  Ct.),  17  N.  Y.  Supp. 

the  court  concerning  the  relative  im-  707. 

portance   of  the   convenience   of   wit-  In  an  action  for  libel,  a  change  for 

ncEHes,  see  Ringgenberg  v.   Hartman,  convenience  of  witneues  was  granted 

I03  Ind.  537.  where  ihe  plaintiff's  claim  to  reeidence 

In  Neiii  Tork,  aa  to  the  discretion  of  in  the  original  county  was  supported 

the  court  concerning  the  relative  im-  only  by   his  own  conclusions,  and  not 

portance   of   the   convenience  of   wit-  by   facts.     Dunn  v.   Lewis   (Supreme 

nesses,  see  Deiter  v.  Alfred  (Supreme  Ct.),  19  N.  Y.  Supp.  75^. 

Ct.),  11   N.  Y.  Supp.  365;  Hooker  v.  Application  for  a  change  of  venue 

Sand{ord(SuprenieCt.),  iiN.  Y.Supp,  for  the  convenience  of  tile  defendant's 

890;    Trope   o.   Saratoga   Assoc.  (Su-  witnesses  will   not  be  refused   merely 

premc  Ct.),  11  N.  Y.  Supp.  518;  Saw-  because  the  plaintiff's  witnesses  residing 

yer  v.  Clark  (Supreme  Ci.),  14  N.  Y.  out  of  the  state,  will  be  inconvenienced 

Supp.  351 ;  /«  rt  J.  F.  Pease  Furnace  by  the  change.     Bowles  t'.  Rome,  etc., 

Co.  (Supreme  Ct.),  13  N.  Y.  Supp.  654.  R.  Co,,  38  Hun  (N.  Y.)  J07. 

Id  an  action  (or  personal  injuries,  a  Affidavits  showing   with  leasonable 

change  for  the  convenience  of  six  wit-  certainty  that  [be  change  will  be  for 

nesses  was  held  to  be  properly  denied,  the  convenience  of  a  majority  of  the 

where  the  retention  was  more  con ven-  ~-  .      .       . 
lent  for  the  plaintiff,  her  husband,  two 
physicians    and   four  other   witnesses. 
Fowler  t>.  Third  Ave.  R.  Co.  (Supreme 
Ct.),8N.  Y.  Supp.761.     Comfarefnc 

change  in  tiie  suit  for  damages  from  518;  Clanton  v.  Ruffner,  78  Cal.  »68. 

fraua   in  repairing    the   state   capitol.  The  alfidavit  need  not  state  how  the 

People  V.  Snailh   (Supreme  Ct.),  8  N.  affiant  knows  that  the  witnesses    will 

Y.  Supp.  668.  testify   as  therein   averred.     Myers   v. 

Where   neither  party   to   a   divorce  Lausingburgh,  54  Hun  (N.  Y.)  633 . 

suit    Is    a   resident  of  the   county,   a  t.  People  v.   Harris,   +    Denio   (N. 

motion  to  change  to  that  of  the  defend-  Y.)  150. 

ant's  residence,  must  prevail  against  the  S.  See  Change  OP  Vbkue,  vol.  3,  p. 

plaintilTs  counter  motion  to  retain  thie  06  ;   Ckiuinal  Procedure,  vol.  4,  p. 

venue   for  convenience    of   witnesses.  8[8.    A  few  later  decisions  may  here 

Stlmson  t>.  Stimton  (Supreme  Ct.),  9  be  noted. 

N.  Y .  Supp,  338.  The  fact  that,  owing  to  newspaper  de- 

In  a  civil   suit  for  assault  and  false  nunciatlon  of  the  accused,  there  may  be 

imprisonment,  the    discretion    of    the  difficulty  in  impaneling  a  jury,  is  not 

trial  court  as  to  what  place  is  mostfav-  ipso  facto   a   sufficient    ground   tor  a 

orable  to  the  convenience  of  the  wit-  change  of  venue.   Muscoe  v.  Com.,  87 

nesses  will  notbedisturbed.Ifiiotclear.  Va.  460;  Edwards   1;.  SUIe,  a   Waith. 

ly  shown  to  have  tieen  improvidently  391  ;  Hickam  v.  People,  137  IlL  75. 

exercised.     Thompson      v.     Norwood  In  Alabama,  the  trial  of  a  n^ro  for 

(Supreme  Ct.),  19  N.  Y.  Supp.  63a.  liilling  a  popular  deputv  slieriff  came 

The  fact  that  the  contract  sued  on  on  two  and  one  half  months  after  the 
was  made  in  another  county,  will  not  homicide.  The  sfli davits  showed  that 
prevent  an  adaptation  of  theplaceto  the  the  militia  had  been  called  out  to  pro- 
convenience  of  the  most  of  the  witness-  tect  the  prisoner  from  lynching;  also, 
es,  Perry  n.  Boomhower  (Supreme  that  some  of  the  jurors  summoned  had 
Ct. ) ,  iS  N.  Y.  Supp.  937 ;  nor  the  tact  threatened  to  "  make  short  work  of  the 
that  the  defendants  and  some  of  their  murderer,"  It  was  held  that  the  change 


ice  01  a  majoriiy  01  ine 
■  sutltcienL  Lyon  v. 
me  Ct.),  7  N.  Y.  Supp. 
J  Tuthlll  V.   Felter  (Su- 
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oughtlobcgranted,althouB:bcounter-Bf-  )u>t  before  the   trial,   traduced  him  in 

fidavitsgaveopiniona  that  he  could  have  public  place*,  and  called  atlention  to 

a  fair  trial.    SeBinsi'.  State,  S4  Ala.  410.  the  absconding  of  the   principal,   wat 

Where  affidavitaof  the  liefendantand  held   iniuflicient  ground  for  granting 

seven  wltnecses,  that   the  proceedings  the    change.     Brow  v.    Levy,   3    lad. 

irere  infected  by  excitement  and  preiu-  App>  464. 

dice,  were  rebutted  bj  those  of  siity-live  The    requirement    in    the   Indiana 

witnessca,  it  was  heldnot  errvrtoover-  Rev.  Stat.  iSSi,  4   411,   of  a   change, 

rule  the  application  for  a  change  with-  where  it  i»  shown   that   the  opposite 

out  examinations  ore  (tuna.    Hawea  v.  partj  has  an  undue  influence  over  the 

Sute,  88  Ala.  37.  citizeni  of  the  coun^,  is  mandatory,  and 

Where   two   witncases  testified   that  no    counter     showing    Is     admltsible. 

people  generally  believed  the  defendant  Rout  v,  Ninde,  ti8  Ind.  1:13. 

guiltjr,  and  he  testified  that  a  mob  had  In  /ojua,  an  application  for  change 

been  formed  to  hang  him,  but  the  ar-  of  venue.attertheaetting asideof  acon- 

resling  officer  testified   that  he   never  viction  of  murder,  made  on  the  ground 

heard  of  anj  such  mob,  the  refusal  of  that  an  unprejudiced  trial  could  not  be 

the  change  was  approved.   Rains  v.  had,  was  supported  by  affidavits  of  the 

State,  88  Ala.  qt.  defendant  and  seven  other  persons,  and 

The     provision    of    Arkansas     Dig.  by    certain    extracts    from    newspapers 

Stat.,  1SS4,  that  a  criminal  cause  shall  published   at   the   time  of    the   arrest. 

l>e  removed  to  another  county,  if  It  ap-  Forty-four   counter-a  ffi  d  a  v  i  I  s   were 

pears  ibatfromprejudiceoftheinhabit'  filed.     The  court  held  that  the  refusal 

ants  an  impartial  trial  cannot   be  had  of  a  change  was  not  an  abuse  of  discre- 

wlthin     the    county,    applies   to   Yell  tion.     State  v.  Kennedy,  77   Iowa  108. 

county ;  Artamai  Act  of  18751  'How-  But  comfort  State  v.  Billings,  77  Iowa 

Ing  a  change  from  one  district  to  an-  417;  State  v.  Stewart,  74  Iowa  336. 

other  therein,  does  not  control,  if  the  Where  there  were  affidavits   of  the 

prejudice   is  averred  to  extend  to  the  defendant    and    fifty   residents  of   the 

inhabitants  of  the    county.     Wells  11,  county,  as  to  excitement  and  prejudice 

State,  53  Ark.  211.  against  him,  opposed  by  thoae  of  seven- 

la  California,  on   counter- affidavits  ty-«even  residents,  the  supreme  court, 

showing  that  the  excitement  following  in  the  absence  of  proof  of  abuse  of  dis- 

the   crime    had  subsided   three  weelu  cretion.  affirmed  the  refusal  of  a  change 

before  the   application,  a  refusal  of  the  to  another  county.     State  v.  Cadwell, 

change  was  held  not  to  be  an  abuse  of  79  Iowa  473. 

discretion.     People     v.  Goldenson,  76  In  a  prosecution  for  libel  in  apoliti- 
cal. 328.  cal  canvas,  affidavits  of  forty-one  per- 

In    Colorado,  on   a  prosecution  for  sons  alleging   prejudice,   were  contra- 

murder, counter-affidavits  showed  that,  dieted   by   affidavits  of  forty-four  per- 

althouKh   &  prejudice   existed   In    one  sons.     The  court  held  that  the  change 

part  ol  the  county,  an  Impartial   jury  was  properly  refused.     State  %'.  Cona- 

could  be  obtained  from  another  por-  bte,  81  Iowa  60, 

tion  thereof,  and  that  one  newspaper  Under  Iowa  Code,  4  3590,  allowing 

had  published  a   guarded   account  of  achange  forundue  local  influence  of  an 

the  homicide,  asking  a  suspension  of  attorney,  the  fact  that  the  defendant's 

the  popular  judgment  until  the  testi-  attorney  had  received  an  unprecedented 

mony  be  heard.  The  court  held  that  the  vote  for  a  political  office  in  the  county, 

change   was    not   improperly   refused,  and  had  great  influence,  was   held  to 

Power  v.  People,  17  Colo.  1^.  sufficiently  establish  the  plaintiffs  alE- 

In  ///(«oiJ,  the  fact  that  at  the  county  davits  and  motion  for  the  change.  Deere 

seat  where  a  homicide  had  been  com-  -v.   Bagley,   80    Iowa    197.      Compare 

mitted,  the  local  prejudice  was  so  strong  State  v.  Woodward,  64  Iowa  172. 

that  the  sheriff  was  obliged  to  remove  In  A'anjss,  the  fact  that  immediately 

the   defendant   to  another   county  for  after  the  homicide  bitter  threats   had 

safe  keeping,  was  held  not  to  be  con-  been  made  againet  the  accused,  and  he 

elusive  of  impossibility  of  obtaining  a  was  denounced  in   several   newepaper 

fair  trial,  the  counter- affidavits  show-  articles,  was  held  not  to  be  ground  for 

ing  that  an  impartial  jury  could  be  ob-  reversal  for  refusal  of  the  change,  there 

tained  from  other  parts  of  the  county,  being  affidavits  of  twenty-one  citizens 

Price  r.  People,  131  111.  i>3.  denying    such    general     prejudice    as 

In   Indiana,  in  an  action  against  a  would  prevent   a   fair   trial.     State   v. 

stirety,  the  fact  that  the  plaintiff  had.  Rhea,  15  Kan.  576. 
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In  Kentucky,  on  a  trial  for  murder,  the  county  where  \\.  occurred,  wa»  held 

it  appeared  that  the  militia  had  t>een  to  be  ground  for  a  change  therefrom,  ta 

called  out  to  prevent  mob  violence,  but  secure  an  impartial  trial.   Stoddard  f. 

theexcitement  had  subsided  at  the  time  Delaware,  etc.,  Canal   Co.,  16     N.  Y. 

of  the  application   for  the  change,  and  Supp.  611 ;  fa  Hun  (N.  Y.)  619. 

the  majority  of  the  witneeseB  believed  In   Oregon,  where,  after  two  trials, 

that   a   fair  trial  could   be   had.     The  there  was  a  conviction  ot  murder  in  the 

court  iield  that   the   refusal    was  not  a  firet  degree,  which  was  set  aside  by  the 

ground  for  revereai  of  conviction.   Dil-  (upretne  court,  and  it  appeared  that  the 

ger  V.  Com.,  88  Ky.  ^jo.  leading  newspapers  had  fully  reported 

In    Louiaiatttt,   where   prejudice,   as  the  trial  with  declarations  of  guilt,  and 

■hown  by  an  attempt  to  lynch  the  de-  that  the  jury  had  been  obtained  only 

fendant,  was  sworn  to  by  six  witnesses,  after  three  nundred  names   had  been 

but   fifteen  denied  its  existence  at  the  drawn,  it  wag   held   that  the  change 

time  of  the  trial,  It  was  held  no  abuse  ought  to  be  granted.   State  -o.  Olds,  19 

of   discretion    to    refuse    the    change.  Oregon  397. 

State  V.  Dent,  41    La.  Ann.  1082.  In    Texas,  where  the  accused  applies 

To  entitle  the  accused   to  a   change  for  a  change  on  thegroundof  prejudice 

on  the  ground  of  public  excitement.  It  tn  the  county,  the  state  may  exaTnine 

must   be    such  as  will    prevent  an  ito-  witnesses  as  to  the  means  of  knowledge 

partial  verdict.     State  v.  Ford,  37  La.  of  the  compurgalori.   Henning  u.  State, 

Ann.  443.  14  Tex.  App.  315, 

In  iliiieuri,  prejudice  in  the  judge's  A  combination  of  influential  citizens 

mind  against  a  party's  cause  or  defense,  (o  suppress  crime  generally,  was  h«)d 

Is  not  against   hlg   person,  and    is   no  not  to  Ix:  "a  dangerous  combination," 

ground  for  a  change.     Bent  v,  Lewis,  within   Ttxat   Code  Crim.   Proc.,  art. 

15  Mo.  App.  40.  578.  which  specines  the  grounds  upon 

The  restriction  in  Mittauri  Rev.  whichachangeof  venuemay  begranted. 
Stat.  1S79,  44  iS.  I9>  as  to  change  of  The  combination  contemplated  Is  one 
venue  from  the  St.  L.oula  criminal  court,  directed  against  the  accused  in  the  par- 
ts repealed  by  section  1877,  allowing  a  ticular  case.  Cravey  v.  State,  33  Tcl. 
change  on  an  affidavit  that  the  judge  App.  677. 

will   not  afford   a  fair  (rial.     Stale  v.  In    Weil   Virginia,  on  one's  indict- 

Hayes,  Si  Mo.  574.  ment  for  murder,  the  facts  that  the  sher- 

Where  the  evidence  as  to  thcexistence  iff  had  published  a  prejudicial  lener,and 

of  public  excitement  is  conflicting,  but  that,  ten  months  after  the  homidde.  a 

no  witness  averred  that  he  thought  the  mob  of  the  county  threatened  to  lynch 

defendant  would  not  get  a  fair  trial,  it  the  accused,  were  held  sufBcient  ground 

was  held  that  the  motion  for  change  for  a  change.     State  -v.  Greer,  33   W. 

vras    properly   overruled.      State   v.  Va.  80a 

Brownl^eld,  83  Mo.  448.  In  Wisc^ain,  tn  an  action  for  dam- 
In  Nebraska,  on  a  trial  for  rape,  afli-  ages  from  fraudulent  representations  in 
davits   of   leading   citizens    that   there  the  sale  of  a  peculiar  kind  of  oats,  the 


B  Intense  excitement  and  prejudice  plaintiff's  motion  for  the  change,  01 
againsi  the  prisoner,  and  threats  of  ground  that  one  defendant  was  very  in- 
lynching,  were  held  sufficient  to  entitle  fluential  in  the  county,  and  that  the 
him  to  a  change ;  and  a  judgment  of  farmers  therein  were  much  excited  over 
conviction  was  reversed  because  of  its  the  matter,  was  refuged,  there  being  nn- 
refusal.  Richmond  «.  State,  16  Neb.  388.  merous    counter -affidavits.      This  was 

An   application    for  change   on   the  lield  to  be  no  abuse  of  discretion.    Rost 

ground    of  prejudice   of    citizens,  may  i;.  Hanchett,  53   Wis.  491.      Compared 

give  the  reasons  of  the  parties  for  re-  case   of  prosecution   of  bank   officers, 

fusing  to  make  affidavit.     Simmerman  wherein  was  alleged  excitement  of  de- 

f.  State,  16  Neb.  615.  posi tors,  etc.    Com.  v.  Balph,   111  Pa. 

In  Nevi  Hampshire,  a  change  should  St,  365 ;  Com.  v.  Delamater,   145  Pa. 

be  granted  in  a  civil   action  on  unre-  St.  310.     See  also  Perrin  v.  State,  8t 

butted  presumptive  evidence  that,  with  Wis.  135. 

reasonable  effort,  a  fair  trial  cannot  be  The  Wyoming  statute  requiring  the 

had    in    the    first    county.      Milliard  v.  change  upon  a  party's  affidavit  that  he 

Beattle,  j8  N.  H.  113.  believes  that,  owing  to  the  prejudice  o( 

In  an  action  for  damages  from  a  rail-  the  people,  an  impartial  trial  cannot  be 

way  accident,  the  fact  that  the  most  of  had,  is  mandatory.    Perkins  r.  McDow- 

the  persons  injured   were  residents  of  ell,  3  Wyoming  303. 
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e.  Non-Residence  of  Parties. — The  non-residence  of  the  de- 
fendant is  sometimes  ground  for  a  change  of  venue.* 

3.  Tho  Kay  Apply. — The  question  of  who  nnay  apply  for  a 
change  of  venue  has  undergone  treatment.*  In  the  appended 
note  are  a  few  additional  cases.* 

In  Witcaniin,  in  »n  action  agKingt  a  place  of  butinesi,  although  It  alao  did 

rallwsjcompanT  fordamagcfrom  com-  business     In    A    county.      Bjnim    v. 

municared  fire,  it  appeared  tlut  a  Urge  Stockton    Combined     Harvester,   etc„ 

region  had  been  burned  over,  and  that  Works,  91  Cal.  657. 

fourteen  aimllar  cases   were   pending.  In  a  suit  to  quiet  title,  it  Is  no  ground 

An  allome;  made  afBdavIt  thata  com-  for  the  change,  that  neither  the  re«i- 

binatioii  existed  to  wror^fullr  charge  dence  of  the  defendants  nor  the  land  it 

the  fires  to  the  negligence  of  the  de-  In  the  county   where  It  was  instituted. 

fendsDt,  (rreapecUve  of  justice.    It  was  Pcnnie  v.  VIsher,  94  Cal.  333. 

held    that    the  change    should     hsve  In   Michigan,  the   provision   In   the 

been  granted.      Cyra  v.  Stewart,   79  MickigoM   Annot.   Stat.,   4  6499,  for  a 

Wis.  7J,  change  to  the  county  whereof  the  party 

Political  prominence  of  the  accused  or  his  attorney  of  record  Is  a  resident. 

It  not,  within  JVfw  Tori  Crim.  Code,  refers  to  a  bona  fide  attorney  of  record, 

4  344i  "  K^"^  cause  "  for  the  transfer  of  and  not  to  one  simulating  substitution 

thecase  to  the  courtof  oyer  and  termin-  after  the  proceeding  for  removal  was 


»elty  and  Importance  of  the    begun.  Kelley  v.  Simpson, 79  Mich,  391. 

involved    ia   "good    cause"        The  case  cannot  be  tent  to  a  county 

therefor,  especially  if   the  prosecuting    where   no  one  of  the  partiei  or  their 


officer  declares  them  to  have  been  al-  attorneys  resides.     Simpson  v.  Kelley, 

ready  decided  In  the  Instructions  to  the  81  Mich.  116. 

grand  }ury  In  the  court  of  general  set-  In  Montana,  at  to  the  relative  Im- 

slons.   So  held,  upon  an  indictment  of  portance  of  the  fact  of  the  defendant's 

rmilwayoHlclals  forvlolBtlonof  the  car-  residence    in    the  second  county,   tee 

heating  act.  ifew  Tork  Laws,  1890,  ch.  Wallace  v.  Owiley,  1 1  Mont  319. 

43t;    People  v.  Clark  (Supreme  Ct.),  In   New   Tork,   In    an   action  by  a 

15   N.  Y.  Sapp.  79.  woman    residing    In    Or«nge    county, 

1.  See  Chamqe  ar  Vkkue,  vol.  3,  aeaintt   her   husband   living  apart.  In 

p.  100.  A  few  later  decisions  may  here  Kings  county,  under  an   agreement  of 

b«  noted.     An  action  by  an  alien  In  a  separation,  his  application  for  a  change 

Colorado  ttate  court,  agalntt  a   New  of  venue  to  his  domicile  was  held  to  be 

T«rk  corporation,  it  not  trantferable  properly  refused.     Lyon   7.  Lyon,   30 

to   tbe   federal   circuit  court   for    the  Hun  (N.  Y.)  455. 

Coterada  district.     Harold  v.  Iron  Sll-  1.  See  Change  or  Vxkur,  vol.   3, 

TW  Min.  Cot  33  Fed.  Rep.  539.  p.  101. 

An  action  In  a  Celerado  state  conrt  I.  In  Califernia,  an  Involuntary  In- 

M   a    Colorado  corporation,  against  a  tervener    may    demand   a  change,  al- 

cMien  of  Minnttota  and  a   citizen  of  though  the  defendant  did  not.     Howell 

Wiico»ain,\*  transferable  to  the  feder-  v.  StetefeldtFumace  Co.,  69  Cal.  153. 

al  court  for  the  Colorado  district.    Pit-  In  Colorado,  adlsqualifiedjudgecan- 

kin   County   Mln.  Co.  u.  Market!,  33  not  compel   either   par^   to    proceed 

Fed.  Rep.  386.  under    the    atatute    for    a    change. 

In   California,  where  a  corporation  O'Connell  w.  Gavett,  7  Colo.  40. 

had  manifested  no  Interest  in  a  ault  to  In  Illinois,  the  statutory  requirement 

compel  the  specific  performance  of  a  that  all  the  defendants  join  In  the  ap- 

thare-holder't  contract  to  trantfer  his  plication,  doet  not  import  that  a  merely 

thare,  he  was  held  entitled  to  a  change  nominal  defendant  must  be    Included, 

to  the  county   of  bit  domicile.     Say-  Hill  ti.  Gruell,  43  III.  App.  411. 

ward  I'.  Houghton,  Si  Cal.  6^8.  In  Indiana,  an   applicant  to  remove 

In  an  action  for  breach  of  warranty  an  administrator  la   not   entitled   to   a 

of  a  machine,  inttituted  in   A  county,  change  from  the  county  nor   from  the 

where  the  contract  was  not  made  or  to  judge.     Bowen  v.  Stewart,  ilS  Ind.  507. 

be  performed,  the  defendant  corpora-  One  who  was  joined  and  answered 

tlon  was  held  to  be  entitled  to  a  change  before,  and  Hied  a  cross-corn  plaint  after 

to  B  countj,  where  It  hkd  Its  principal  the  diange,  U  not  therefore  entitled  to 
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4.  Wben  the  Motion  Kay  Be  Xftde. — This  also  has  already  been 
considered,*  and  only  the  later  cases  may  be  noted  here.* 

a  second  change.     Griffith  v.  Dicker-  Stat.  iSgi,  4  4633],  Torbiddlng  achange 

man,  ii;;  Ind.  147.  after  the  first  term,  "  unless  the  cause 

After  a  change  on  the  application  of  shall  have  ariien  gubBcquent  to  sucb 

one    defendant,   a   change    cannot    be  terra."   Roberts  v.  People,  9  Colo.  458. 

granted  on  another  defendant's  applica-  In  Illinois,  the  application  iDust  be 

tlon.     Wlllard  i>.  Ames,  130  Ind.  351.  made   at  the  carlieBt  opportuiiiljr,  and 

In  loTua,  upon  application  by  an  of-  the  state's  attorney  be  notified.     Has- 

ficer  of  a  corporation,  his  being  such  kins  v.  People,  14  III.  App.  198. 

must  be  CHtablishcd  otherwise  than  by  The  fact  that  the  opposite  partjr  ap- 

mere  averment  in   the  affidavit.     Mc-  pears  and  resists  the  appltcntion,  will 

Govern   V.    Keokuk    Lumber  Co.,    61  not  excuse  a  failure  to  give  the  statu- 

Iowa  165.  tory  notice  of  the   motion.     Miller  v. 

The  court  cannot  make  the  change  Pence,  132  III.  149. 
on  its  own  motion.     Objection  thereto  In  Ittdiana,  the  application  may  be 
Is  not  waived  by  going  to  trial  in  the  made  on  the  trial  day,  under  a  rule  re- 
second  court     Bennett   v.   Carey,   57  quiring  the  time  to  be  "not  later  than 
Iowa  311.  the  day  fixed  for  the  trial."     Hoke  i>. 

In   Missouri,   the  application   must  Applegate.  88  Ind.  530. 

proceed    from   a  party    appearing    to  The  motion  for  the  change  is  properly 

have  some  vested  interest  in  the  sub-  overruled,   if   no   sufficient  excuse   be 

ject-matter.    Thus,  in  b  proceeding  for  shown   for  its  noncompliance  with  the 

confirmation  of  an  administrator's  re-  rule  of  court  as  to  the  time  thereof, 

port,  it  was  held  that  the  widow  could  Lott  -v.  State,  i»  Ind.  303. 

not  apply.    In  rt  Whitson's  Estate,  69  As  to  when  a  lawyer  s  engagement 

Mo.  5S.  upon  a  trial — he  being  the  defendant — 

In  Nevi  Tork,  the  plaintiff  cannot  will  not  excuse  his  failure  to  appljr 
change  the  amendment  as  of  course,  seasonably  for  the  change,  see  Bem- 
Under  New  Torh  Code  Civ.  Proc.,  §  hamer  v.  Stale,  113  Ind.  577. 
418,  the  summons,  being  the  "  mandate  When  the  defendant's  motion  for  the 
of  the  court,"  can,  if  irregular,  only  be  change  has  been  granted,  but  he  ncg- 
corrected  by  motion.  Wadswortb  n.  lecls  to  pay  the  costs,  the  pUlnlitT  may- 
George  r.  18  Abb.'N.  Cas.  <N.  Y.  Su-  perfect  the  change  bj- a  seasonable  p>y- 
preme  Ct.)  301.  mcnt  thereof.     Michigan  MuL  L.  In*. 

In  Ttxai,  the  trial  couH  may,  on  its  Co.  v.  Naugle,  13a  Ind.  79. 

own   motion,   change  the   venue  of  a  For  construction  of  the  Itrva  statute 

criminal  case.    Woodson  v.  State,  34  as  to  the  time  of  the  motion,  and  other 

Tex.  App.  153.  matters  of  practice  in  the  change,  see 

1.  See   Chanob  of  Vrmvb,  vol.  3,  Perkins  i>.  Jones,  55  Iowa  >ii ;  Wint  v. 

p,   101.  Bcrryhill,5s  Iowa  411;  Parker  r.  Nor- 

9.  For  the  construction  of  the  Ark-  ris,  56  Iowa   395;    Hall  n.  Royce,  56 

anjaj  statute  prescribing  the  practice  Iowa  359;  Allertonf.  Eldridge,561owa 

on  the  change,  as   to  the  time  of  the  709;  Omaha,   etc.,   R.  Co.  v.  O'Neill, 

motion  and  transmission  of  the  papers,  81   Iowa  463;    Kelley  v.  Cosgrove,  83 

see  Hudley  v.  State,  36  Ark.  337;  Hag-  Iowa  339. 

tin  V.  Rogers,  37  Ark.  491.  An  objection,  that  a  foreclosure  suit 

Tile  requirement  of  the   California  is  brought  In  acounty  wlthoutthejuris- 

Code  Civ.  Proc.,  4  396,  that  the  mo-  diction,  may  be  made  at  any  time;  it  is 

tlonbein  writing,  la  not  met  by  a  merely  not  waived  by  any  alleged  consent,  and 

written  notice  thereof.  Fennle  v.  Visb-  may  properly  be  rais^  by  demurrer. 

er,  94  Cal.  323.   An   amended   affidavit  Orcutt  v.  Hanson,  70  Iowa  514. 

may  relate  back  to  the  time  of  filing  The  motion  comes  too  late,  if   first 

the   original.     Palmer   v,   Barclay,  93  made    aitei   issue  joined.     McNamara 

Cal.  199.  V.  EustlE,46  Minn.  311. 

In  Colorado,  the  applicant's  alleged  In  Minnesota,  extension  of  the  time 

Ignorance,  until  recently,  of  ihe  extent  to  answer  does  not  extend  the  time  to 

of  the   prejudice  created    t^    certain  move  for  the  change.    Allen  v.  Coatca, 

newspaper  articles,  was  held  not  to  39  Minn.  46. 

bring  the  case  within  the  exception  in  In   Missottri,  the  motion  comes  too 

the  Colorado  Rev.  Stat.,  %  634  (Annot.  late  If  first  made  when  the  cause  te 

2H 
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S.  Tb«  Afldavit — The  principles  relating  to  the  requirements  of 
the  affidavit  have  been  treated  already.*  Additional  cases  will  be 
found  in  the  appended  note.* 


ce  to  the   oppoBite  part}'.    Summerc  at  the  fir«t  term  at  wblch  the  action 

.   Western   Home   Ini.   Co.,   45   Mo.  could  be  noticed  for  trial.  Main  v.  Mc- 

App.  46.  Laughlin,  58  Wii.  tiiS. 

In  New   Tori,  upon  a  new  state  of  The  provision  of  the  Wisconain  Rev, 

facts,  the  motion  may,  as  a  matter  of  Stat.,  4   >6is,  that  "the  court    shall 

righl,  be  renewed  after  a  prior  refusal,  change  the  place  of  trial  of  any  action 

Veeder  v.    Baker,  S3   N,  Y.   156.     So  upon  the  application  of  anj' party  there- 

afler  a  change  granted,  two  triala,  and  to,  who  shall  61c  his  affidavit  that  be 

the  death  of  one  defendant,  a  case  was  has  good  reason  to  believe,  and  does  be- 

retranaferred.      Abrahams  v.   Benien,  lleve.  that  he  cannot  have  a  fair  trial  of 

n  Hun  (N.  Y.)  605.  such  action  on  account  of  the  prejudice 

As  to  the  Kasonableneae,  within  the  of    the  judge,  naming   him,"  is  abso- 

Ntvi   Tark  Code  Civ.  Froc,  4  986,  of  lute ;  and  the  right  accrues  upon  such 

■  demand  for  change  served   with  the  filing  before  the   adjournment   of   tbe 

amended     answer,    see    Penniman    v.  term,  and  opportunity  for  both  parties 

FuUer,  etc,  Co.,  61  Hun  (N.  Y.)  473;  to  be  beard  upon  tbe  motion.     Fatt  v. 

133  N.  y.  441.     A*   to  when,   within  Fatt,  78  Wis.  633. 

section  798,  thirty  days'  notice  is  in  apt  1.  See  Change  of  Vsnub,  vol.  3, 

lime,  see  Lesser  v.  Williams  (Supreme  p.  104. 

Ct.),  5  N.  Y.  Supp.  97.  a.  The  Alabama  constitutional  re- 
in an  action  for  slander,  an  applica-  quirement  that  the  accused  "  be  con- 
tion  for  a  dutnge,  made  before  aerving  fronted  by  the  witnesses  against  him," 
an  anawer,  on  tbe  ground  that  a  mate-  refers  to  the  trial  proper,  and  not  to 
rial  wftnest  could  not  attend  in  the  first  the  preliminary  motion  for  change  of 
county,  was  held  premature.  Briasco  venue.  The  objection  that  counter 
V.  Lawrence  (Supreme  Ct.),  4  N.  Y.  affiants  are  not  cross-examined,  goes 
SuppL  94.  to  the  sufGcicncy  of  the  evidence,  and 

No  notice   to  the  defendant  la   re-  not    to    its    competency.      Huaaey    v. 

quired  on  the  transfer  of  an  Indictment  State,  87  Ala.  i3i. 

from  the  If»iu  TorkgenvnX  seMiont  to  In  Cali/ormia,H  \%  held  thatanaver- 
the  oyer  and  terminer.  People  v.  Car-  ment  that  the  principal  place  of  busi- 
ly 115  N.  Y.  658.  nesB  of  a  corporation  is  in   S.,  Imports 

la    Norlk    Car«U»a,     the    applica-  Its  "residence"  In  S.,  within  the  Ci/i- 

lioR  may  sometime*  be  admitted  nunc  /orai'a  CodeCiv.Proc.,  4395.   Cohn  v. 

fro  ttac.     Shaver  v,  Huntley,  107  N.  Central  Pac.  R.  Co.,  71  Cal.  488. 

Car,  623.  In  Colorado,  application  for  change, 

In  Soa/i  Caro/iita,  the  motion  should  on  the  ground  of  prejudice  of  the  in- 

be  made  before  the  cause  is  reached  on  habitants,  "shall  be  lupported  by  tbe 

the  docket.    Blakely  v.  Frailer,  11  S.  aflidaTits  of    at   least  three   reputable 

Car.  IM,  citizens  of  the  county,  and   not  of  kin 

In  Texas,  a  defendant  going  to  trial  to   the   defendant."     Colorado   AnnoL 

before  disposal  of  hla  plea  to  the  juris-  Stat.  1891,  f  4616.     Less  than   three  f* 

diction,  waive*  it,   Watson  v.  Baker,  67  insufficient.      Babcock    v.    People,   13 

Tetii  Colo.  (17. 

In  Wueonsin,  a  motion  based  on  the  In  Florida^  the  affidavit   must  state 

ground  of  prejudice  of  the  judge,  comes  the  facts  on  which  is  based  the  belief 

toolatefr&ntmode  altera  referenceand  that  a  fair  trial  cannot  be  had.     Irvin 

the  report   of  the    referee.     Duffy   w.  v.  State,  19  Fla.  873. 

Hickey,  68  Wis.  380.     So,  also,  if  first  A  mere  averment   that  the  adverse 

made  after  the  trial  was  beeun.   AUis  v.  party  had  been  mayor  of  a  city  in  the 

Meadow  Spring   DiatilUng   Co.,  67  county  for  three  terms,  and  had  great 

Wis.  16,  influence  over  the  Inhabitants,  was  held 

In  the    Wiscaniin  Rev.  SUt.,  I,   3634,  to  be  insufficient   without  proof  of  un- 

the  words,  "at  the  first  term  at  which  due  influence.    Greeno   v.   Wilson,  37 

tbe  Kiiaa  shall  be  noticed  for  trial,"  do  Fla.  49a. 

not  import  neccuity  of  an  actual  no-  The  affidavit  must  state  facta,  and  not 
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6.  Effect  of  tlu  Change. — Questions  relating  to  the  effect  of  a 
change  of  venue  have  been  discussed.*  Some  additional  light 
may  be  thrown  upon  the  matter  by  the  later  cases  cited  below.* 

merelj  the  statutory  langyaKe.    John-  reason  to  fear  and  does  fear  that  he 

son  V.  Wakulla  County,  iS  Fla.  710.  cannot  have  ■  lair  trial,"  was  held  not 

The  requirement  in  the  lotua  Code,  equiTalcnt  to  the  BtBtutory  expression 

f  3S90,  that  the  ailidavit  be  by  "three  "has  reason   to  believe  and  does  be- 

disinterested  persone  not  related  to  the  lleve,"  and  to  t>e  insufficient.     Smith  v. 

party  making  the  motion,  nearer  than  Clarke,  70  Wis.  137.     Compare  Albert 

the    fourth    degree,"   imports    that  in  ».  State,  66  Md.  325;   59  Am.  Rep.  159. 

case  of  two  movers,  no  one  of  the  three  The   requirement  in  the   WUcomsiu 

be  so  related  to  either  mover.      Fair-  Rev.  Stat,  f,  4809,  to  "  make  oath  that 

burn  V,  Goldsmith.  58  Iowa  339.  from   prejudice  or  other  cause,"   etc« 

Admission    of   counter- affidavits    Is  imports  that  the  facts  constituting  the 

within  the   sound   discretion  of   the  cause,  eti^,,  shall  be  stated.     Hanr  v. 

judge.     Walker    v.   Nettleton,   50  Falk,  Sa  Wis.  644. 

Minn.  305.  1.  See  Chanob  op  Vkkub,  toI.  3, 

Mere  affidavits  are  not,   within  the  p.  10^. 

Missouri  Key,  Stat.,  fj  1859,  "  te^l  and  3.  In  Arirona,  a  par^  appearing  (n 

competent  evidence,"   to  cstabhsh  the  the  second  court,  and  asking  a  continn- 

petltion  for  a  change.     State  v.  Bohan-  ance,  waives  objection  to  the  transfer, 

an,  76  Mo.  563.  Solomon  v.  Norton  (Arizona,  1SS6},  11 

In  J/oa/nita,  the  afndavitsiiould  state  Fac.  Rep.  loS. 

facts,  not  mere  conclusions.    Kennonf.  la  Ariania3,the  jurisdiction  of  the 

Gilmer,  5  Mont.  157;  51   Am.  Rep.  45.  court   to   which  the  change  Is  made. 

As  to  Uie  comparative  weight  of  aver-  does  not  attach  until  the  nling  of  the 

ments  In  affidavits  and  counter-affida-  transcript  duly    certified   under    seal. 

Tits,  concerning  prejudicial  newspaper  Ball  v.  State.  48  Ark.  9^ 

statements,  see /k  re  Davis' Estate,  11  In  IlliMois.nn  objection  to  the  cer- 

Mont.  I .  tificate  of  the  transcript,  upon  a  change 

In   JVem  Mexico,  the  afGdavit  must  In  a  criminal  case,  comes  too  late  if  Gut 

not  be  on  mere  information  and  belief,  raised   after    the   verdict.      Tucker   o. 

Territory  v.  Kelly,  1  N.  Mex.  2<p.  People,  iia  111.  5S8. 

In    Ifevi     fork,    an    affidavit  for  a  In  a  criminal  case,  the  second  cotirt 

change   for  convenience  of   witnesses  will  not  assume  to  question  the  regu- 

must  state  that,  without  the  testimony  larlty  of  the  order  making  the  change, 

of  every  witness  named,  the  applicant  People  v.  Zane,  105  III.  661. 

cannot  safely  proceed  to  the  trial,  as  he  The  order's  mention  of  the  name  of 

is  advised  by   his  counsel,  and  verily  the  judge  to  try  the  case  on  the  change 

believes.  Carpenter  k.  Continental  Ins.  is   mere  surplusdge.     Story's  Will,  ao 

Co.,  31  Hun  (N.  Y.)  78,  III.  App.  183. 

In  Pennsylvania,  not  the  mere  msk-  An  objecdon  to  the  sufficiency  of  the 

Ing  of  the  aflidavlts,  but  the  satisfying  clerk's   certificate  to  the  transcript.  Is 

the  court  of  the  truth  and    weight  of  waived  by  going  to  trial.    Objection  to 

the  averments,  entitles  a  par^  to  the  the  regularity  of  tlie  change,  or  to  the 

change.     Philadelphia  v.  Ridge  Ave.  jurisdiction,  Is   waived  br  the  verdict. 

Pass.  R.  Co.,  143  Pa.  St.  444.  'Langford  o.  People,  134  III.  444. 

In     Ttxaa,    where     the    state    files  In  Indiana,  a  motion  for  a  contlnu- 

counter-affidavfts.  the  burden  of  proof,  ancc  made  alter  the  change,  is  a  waiver 

under  the  7>xaj  Code  Crim.  Proc,  %  of  any  Irregularitlca  inthe  transmisaion 

583,   rests  upon   the  accused.     But  he  of  the  transcript   Mannlx  f.  State,  115 

cannot  object,  if  the  court  Imposes  the  Ind.  145. 

burden   upon    the    state.     Pierson    v.  In  a  criminal  case,  the  defendants 

State,  21  Tex.  App.  14.  waiver  of  non-compliance  with  thestat- 

The  court  may  Inquire   into  the  mo-  ute,  as  to  filing  the  transcript  in  the 

tlves  of  the  compurgators.    Smith  v.  second  court,  will  not  give  jurisdiction 

State,  31  Tex.  Crlm.  Rep.  14.  thereto.     Fawcett  v.  State,  71  Ind.  590. 

In    Wiscamin,  an  affidavit  founded  A  record  in  a  criminal  caae  that,  after 

on    the  prejudice    of  the    judge,  and  a  change,  there  was  a  continuance  "  by 

which    stated     that   the   affiant  "has  consentof  parties,"  raiaea  the  preauntp- 
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7.  Kevinr  by  Conrti  of  Appeal — As  a  motion  for  a  change  of 
venue  is  addressed  to  the  discretion  of  the  trial  court,  the  appel- 
late court  will  not,  as  a  general  rule,  interfere,  unless  in  the  case 
of  an  abuse  of  discretion? 

tion  UiH  tbe  defendant  voluntmrilj'  ap-  perfect  It  without  rule.     State  v.  Hawi, 

[leired,  and  this  is  a  waiver  of  Irregu-  98  Mo.  1S8. 

■ritv  in  tbe  transcript  Burrelli'-State,  A  change  of  venue  at  the  Instance  of 

ijg  tnd.  39a  A,  one  defendant,  does  not  affect  the 

An  applicant  for  the  change  was  held  rights  of  B,  another  defendant,  who  did 

to  be  estopped  to  plead  to  the  jurisdic-  not  join  in  the  application,  and   who 

lion  of  the  original  court  to  which  the  never  appeared  to  the  aciion,  and  waa 

case  was  returned,  and  judgment  was  served  onlv  by  publication.     The  court 

rendered   without   appearance   of  the  so   held,  on   B's   petition   in    Hlckorj 

other  partj.     Coleman  n.  Fioyd,  131  countv,  to  set  aside  a  sheriff's  deed  of 

Ind.  330.  land  tWrein,  the  sale  having  been  under 

In   Ken  lurty,   after  an   improper  execution  on  a  judgment  rendered  In 

change  and  denial  of  the  plaintiff 's  tno-  Pettis  county,  after  cTianBe  thereto  from 

Hon  for  a  remand,  his  asking  for  a  con-  Hickory   county,  on   As    application, 

fesilon  of  judgment  on  the  pleadings  Is  Holland  v.  Johnson,  80  Mo.  34. 

■  waiver  of  his  right  to  object  to  the  In  Tenaj,  an  erroneous  recital,  by  the 

jurisdiction,     Howe   v.   Stevenson,   84  clerk  who  certified   to  the   transfer,   as 

Kr.  576.  to  the  signing  of  the   indictment,  was 

Under  the  Missiiiiffi  Code,  f  3061,  held  immaterial.     Robinson   v.   State, 

leaving  the  change  to  the  judge's  dis-  14  Tex.  App.  4. 

cretfon.    he    may    Impose    conditions  1.  See  Cuamob  of  Vhnuh,  vol.  3, 

as  10  coita,  and  cause  a  firri  facias  p.  108. 

to  i«ine  therefor.     Rattray  v.  State,  61  ^"'/  upon  a  clear  showing  of  abuse 

Miss.  377.  of  jumcfal  discretion  will  the  decision 

Where  a  suit  is  insHttited  in  the  prop-  of  the  court,  as  to  the  granting  or  re- 

er  county,  under  the  MisiisniffiCadt,  fusal  of  the  change,  be  interfered  with 

}  1418,  the  granting  of  a  change  on  the  on  appeal.     People  r.  Vincent,  95  Cal. 

alleged  ground  that  this  was  not   the  435 ;  Stephens  v.  Bradley,  34  Fla.  201 ; 

proper  county,  will  not  confer  jurisdlc-  Adams  v.  State,  28  Fla.  51 1 ;  Reinhold 


n  In   the  Mcond  county.    Baum   v.    v.  State,  i3oInd.467;  Thorpv.Bradley, 

t>uriis,66  Mist.  114.  75   Iowa   50;  Stafford   v.   Com.   (Ky. 

In  ilfiM0)rri,  a  peUtion  for  partition,     1893).  18  S.  W.  Rep.  11  ;  State  v.  Hunt, 


sod  for  an  accountitig  for  rents  of  land  91  Mo.  490;  State  v.  Rider,  95  Mo.  474; 

in  the  county,  cannot,  after  a  change  State    v.   Loe,   gS  Mo.   609;   Com.   v. 

to  another  county,  be  amended  so  that  Cleary,  148  Pa.  St.  36;  Martin  d.  State, 

judgment  can  be  rendered,  as  In  eject-  ii  Tex.  App.  i, 

ment,  for  the  detention,  etc.     Fields  v.  The  court  ao  held  where  the  record 

Maloney,  78  Mo.  173.  failed   to   disclose  all  the  evidence  on 

The  second  court  does  not  acquire  which  the  first  court  acted  thereon, 

jurisdiction  until  the  first  loses  it.     In  Williams  r.  Dickenson,  28  Fla.  90;  and 

rt  Whitson's  Estate,  89  Mo.  58.  also  so  held  where  the  statements  Ihere- 

The  second  court  retains  jurisdiction  on  were  conflicting,  State  v.  Beck,  73 

until  the  final  determination,  and   after  Iowa  616;  Hamilton   v.  Des  Moines, 

I  reversal  by  the  supreme  court,  not-       ■       —     ^       -     •  

wilhstanding  the  defendant's  withdraw- 
al of  hi«  application.  Stale  v.  Hayes, 
BSMo.344. ^ 

Objection  to  the  change  comet  too  Penal   Code,   l)fj   10^3-1035,   when  the 

Uir,  if  first  raised  In  the  court  to  which  defendant's  application  is  supported  by 

tlie  cauae  has  been   removed.     Squires  his  affidavit  alone.  People   v.   Elliott, 

r.  Chilicothe,  89  Mo.  116.  8a   Cat.   396.     So,   also,  under   loTva 

UDderthejVirJoarf  Rev. Stat., f  1870,  Code,  4  4374;  State  n.  Billings,  77  Iowa 

vhcre  the  transcript   is  not  properly  417;  also,  under  Kansas  Uen,  Stat.,  ^^ 

certified,  theclerkofthecourttowhich  1138-5339;  State  t;,  Reno,  41  Kan.  674. 

the  case  is  removed,  mar  rule  the  other  Especially  is  this  true  where  the  statute 

derk  to  perfect  it.    The  latter  could  expressly  leaves  the  question  of  change 
38  C.  of  L.  17                              267 
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to  the  discretion  of  the  firtt  court. 
Quinn  »,  Suite,  113  tnd.  59. 

The  overruling:  of  the  application  for 
the  change,  baaed  merely  on  an  attidavit 
as  to  the  itate  of  public  opinion  la  the 
cotintjr,  jB  a  mere  matter  of  fact  and 
diGcretion,  and  presents  no  question  of 
law  for  review;  and  this,  though  In  a  ter' 
ritory — f,  g.,Monlana — where  an  appeal 
lies.     Kennon  v.  Gilmer,  131  U.  S.  ». 

In  Alabama.,  where  the  itatute  re- 
quires an  application  for  a  change  to 
be  made  "as  early  as  practicable  t>e- 
fore  the  trial,"  and  the  application  is 
renewed  at  the  trial  term,  the  appellate 
court  will  consider  only  the  refusal  of 
the  last  application.  Hawes  v.  State, 
88  Ala.  37. 

In  California,  an  appeal  from  an 
order  denying  the  change  does  not 
operate  at  a  stay.  Howell  v.  Thomp- 
•on,  70  Cal.  635. 

In  Idaho,  the  fact  that  there  was  a 
■light  preponderance  in  favor  of  the 
appllcatioD,  is  not  ground  for  disturb- 
ing the  decision  of  the  trial  court  refus- 
ing the  change,  if  no  palpable  abuse  of 
discretion  appears.  Hyde  v.  Harkness, 
I  Idaho  601. 

Under  the  Indiana  Rev.  Stat.,  %  177, 
in  case  of  an  offense  not  punishable  by 
death,  the  question  of  a  change  of 
venue  for  alleged  prejudice  of  the  peo- 
ple, Is  wholly  within  the  discretion  of 
the  trial  court,    Droneberger  u.  State, 

In  Michigan,  the  decision  of  the 
cupreme  couK  commissioner,  as  to  the 

iidge's  disqualification,  is  reviewable 
y  the  supreme  court;  It  being  a  ques- 
tion of  law  whether  the  testimony 
bring*  the  case  within  the  Michigan 
Annot.  Stat.,  ^f  6596-6499.  Curtis  v. 
Wilco«,74Mich.  69. 

In  Miuistiffi,  in  reviewing  the  re- 
fusal ot  the  change  In  a  criminal  case, 
the  suprenie  court  will  consider  the 
facts,  that  the  jury  was  obtained  before 
the  defendant's  peremptory  challenges 
were  exhausted ;  that  his  witnesses  re- 
sponded promptly  ;  and  that  the  court, 
After  seeing  the  temper  of  the  jurors  on 
their  Tioir  dire,  refused  a  motion  for  a 
new  trial.  Cheatham  v.  State,  67 
Miss.  335 ;  19  Am.  St.  Rep.  310. 

In  Miiseuri,  when,  after  the  change, 
the  indictment  is  quashed,  and  the  de- 
fendant is  re-arrested  under  a  new  In- 
dictment, a  statutorr  application,  and 
not  a  mandamus,  is  the  proper  proceed- 
ing to  have  the  indictment  certified  to 
the  second  court  State  v.  Normite, 
108  Mo.  121. 


'UE.  Knlnr  By  Osnita  of  ^pML 

In  Nebraska,  If  a  justice  fails  to 
make  the  change,  as  required  by  the  Nt- 
braska  Code,  ^  958a,  the  remedy  is 
not  by  maadamtis,  but  on  error  to  the 
district  court.  Slate  v.  Cotton,  31 
Neb.  s6i. 

Under  the  New  Hamf shire  billot 
rights,  the  supreme  court  maj  order 
a  change  of  venue  in  a  criminal  ca»e. 
State  V.  Albee,  61  N.  H.  433;  60  Am. 
Rep.  3as. 

In  North  Carolina,  the  appellate 
court  will  presume  that  the  examina- 
tion of  evidence  required  by  the  Norik 
Carolina  Code,  ffy  i<^\^,  was  had; 
and  a  finding  that  there  could  be  a  (air 
trial  In  the  original  county,  la  con- 
clusive. Albertson  w.  Terry,  109  N. 
Car.  8. 

In  Ohio,  when  a  party  complies  with 
the  requirement*  of  the  statute  for  a 
change  of  venae,  and  the  affidavit 
shows  the  judge  to  be  interested,  the 
clerk  must  make  the  order  and  certi- 
ficate for  a  change  of  venue.  State  v. 
Shaw,  43  Ohio  St.  314. 

Under  the  Pennsylvania  Act  of  1875, 
making  the  change  a  matter  ot  judi- 
cial discretion,  mandamus  will  not  is- 
sue on  its  refusal.  Newlln's  Petition, 
13}  Pa.  St.  541- 

In  Tennessee,  under  the  constitu- 
tional guaranty  In  a  criminal  case,  if  a 
change  has  been  made,  the  record 
should  show  that  the  defendant  ap- 
plied for  It,  the  reasons  therefor,  and 
his  asaent  thereto.  State  v.  Denton,  6 
Coldw.  (Tenn.)  539. 

In  Texas,  upon  impeachment  of  the 
means  of  knowledge  of  the  defendant's 
compurgators,  a  refusal  to  put  them 
upon  the  stand  will  not  be  reviewed  by 
the  appellate  court.  Scott  v.  State,  3j 
Tei,  App.  S"- 

In  Virginia,  in  a  criminal  case, 
jurors  may  he  summoned  from  another 
county,  if  qualified  ones  cannot  be  con- 
veniently found.  Virginia  Code  1887, 
$  4014.  If  the  prisoner  failed  to  aik 
for  such  summoning,  and  there  is  no 
proof  that  the  jury  was  not  impartial, 
the  appellate  court  will  not  reverse  for 
the  refusal  of  the  change.  Wright  t>. 
Com,,  33  Gratt.  (Va.)  880. 

In  West  Virginia,  when  it  is  doubt- 
ful whether  the  circuit  court  intended 
to  remove  the  entire  cause,  or  only  a 
petition  for  relief  as  to  part  of  a  certain 
fund,  the  entire  cause  will  be  consid- 
ered removed,  if  this  Is  necessary  for 
administering  full  justice.  Baltimore, 
etc.,  R.  Co.  ».  Vanderwerker,  33  W. 
Va.  191. 
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TSXDICT. — (See  also  ACTIONS,  vol.   i,  p.  178;  APPEAL,  vol.  I, 
p.  616;  Criminal  Procedure,  vol.  4,  p.  729;  Damages,  vol.  5, 

p.  I  ;  Day,  vol.  5,  p.  86;  INDICTMENT,  vol.  10,  p.  450;  INSTRUC- 
TIONS, vol.  M,  p.  236;  Interest,  vol.  11,  p.  379;  Jeopardy,  vol, 
II, p.  926;  Judge,  vol.  12,  p.  2;  Judgments,  vol.  12,  p.  58; 
Jury  and  Jury  Trial,  vol.  12,  p.  31S;  Larceny,  vol.  12,  p. 
761;  Liquidated  Damages,  vol.   13,  p.  847  ;  New  Trial,  vol. 

16,  p.  sc»;  Nonsuit,  vol.  16,  p.  720 ;  Parties  to  Actions,  vol. 

17,  p.  470 ;  Pleading,  vol.  18,  p.  467 ;  Questions  of  Law  and 
Fact,  vol.  19,  p.  598 ;  Record,  vol.  20,  p.  473 ;  Statutes,  vol. 
23,  p.  140 ;  Sunday,  vol.  24,  p.  $28 ;  Trespass,  vol.  26,  p.  568 ; 
Trover,  vol.  26,  p.  71 1.) 
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IMiItlM.  VERDICT.  e«Mr«i  vndirt. 

a.  At  CemmoH  Lav),  417.  1.  Motion  in    Arretl  of   y*dg- 

b.  By  Slatntt,  ^VJ.  ment  <See  Judchbkts,  vol.  la, 
3.  As  Evidence,  431,               [431.  p.  147*),  439. 

^.  Aa  a  Bar  lo  Substquent  Sutli,  i.  Motion    for    Rtfleader    (Se« 

5.   Verdicti   Ufon  tunes  Out  of  Plbadimo,  vol.  18.  p.  5S4], 


4.  Motion   far     yndgmenl   Nat 
ObtfanU  ytredicio  <See  JUDC- 


V.  Modes  of  Avoiding  Effect  of  Vei- 

dict,  439. 

I.  Motion  for   JVew   Trial  (Sec  mbkt,  voi.  i»,  p.t)i),4M. 

Criminal  Procetiukb,  vol.  ^  5.  Motion  for   Venire  Paciat  Dt 

p.  S81;  Nbw  Trial,  vol.  16,  Novo  (See  Niw  Trial,  voL 

P-  5WJ<  439-  '6.  P-  S<«3 .  439- 

I.  Ettmoloot  AHV  DsniriTHHi. — The  word  "verdict  "  is  derived 
fromthe  Latin,  and  results  from  ttie  coalition  of  the  two  words,  vtre, 
truly,  and  dictum,  a  saying.^  It  is  a  member  of  the  very  numer- 
ous family  of  legal  terms,  and  in  this  sense  it  has  been  defined 
"The  unanimous  decision  made  by  a  jury  and  reported  to  the 
court,  on  matters  lawfully  submitted  to  them  in  the  course  of  a 
trial  of  a  cause."* 

n.  VAsnnrt  Kihim  ot  Tebdut^— 1.  0«n«T»l  Verdiot— a.  Defini- 
tion.— A  general  verdict  is  that  by  which  the  juiy  pronounce 
generally  upon  any  or  all  of  the  issues,  either  in  favor  of  the 
plaintiff  or  defendant.' 

1.  3  Bt.  Com.  377;  Webster's  Diet;  ana. — The  onlj  verdict,  under  the  kw 

Century  Diet  that  the  jurj  c»n  render  in  a  criminal 

3.  Bouv.  Law  .Diet  case,  ii  a  general  verdict  of  guiltj  or 

1.  Bout.  Law  Diet.;  Co.  Lltt  238:4  "o^  euiltj,  which  Is  a  decUion  on  both 

Bi.  Com.  360.     See  numerous  statutorj'  the  law  and  the  fact.     State   v.  Jurche, 

definltiona    in    the   codes   of   various  17  La.  Ann.  71. 

states.  OiUniual  0— s     Colorado.— K  general 

An  apt  description  of  a  general  ver-  verdict  is  according  to  the  course  of 

diet  is  noted  In  the  opinion  of  the  court  the    commoa    law,    in  confonnily  to 

In  Smith  V.  Ireland,  4  Utah  187.    "A  which  all  trials   for   criminal  ofiente* 

general  verdict,"  said  Lane,  C.  J.,  "is  are  to  be  conducted,  except  wbere  a 

a  direct  statement  of  a  conclusion  of  different  mode  is  pointed  out.     Kollen- 

law,  and  an  indirect  atatement  of  the  berger  i>.  People,  9  Colo.  133. 

facts    from   which    the    conclusion   it  Baparata   Oonlita — Baai*  Oltaat*.— 

drawn  ;  It  expressly  affirms  the  law,  and  Where  there  are  several  raunia  In  an 

Inferentially  the  facts."  indictment,  charging  the  commission  of 

In  Bacon  Abr,  lit.  "  Verdict "  (C)  it  the  same  offcnBC  in  as  manj-  different 

Appears,  "A  general  verdict  Is  so  called,  ways,  a  general  verdict  is  proper.    Sepa- 

because    the  whole  matter  in  issue  is  rate    verdicts  of  guiltr  on  each    count 

thereby  found  generally."  might  be  repugnant     State  v.  Rounds, 

Orlsibial  Oaaai. — A  response  in  gen-  76  Me.  133. 

eral  terms  to  the  indictment  is  what  is  Wlies  Impropar — Where  two  incon- 

termed  a  general  verdict     Conkey  v.  slstent  causes  of  action  are  atleged,  a 

People,  I  Abb.  App,  Dec.  <N.  Y.)  418,  general    verdict   cannot  be    sustained. 

A   verdict  which    finds   in    general  Schofield  v.   Mlltimore,  74  Wl*.   194. 

terms  in  favor  of  one  party  or  the  other.  Similarly  it  haa  been  held,  that  when 

may,  nevertheless,  be  a  general  verdict,  two  causes  of  action  are  submitted  to 

though  special  facts  are  stated,  as  the  the  iurv  at  the  Mune  time,  a  general 

grounds  of  thejury'sconcluslon.    Law-  verdict  lor  the   plaintiff  Is   erroneous, 

ton  V.  Hilgenberg,  77  Ind.  aai  ;  Cald-  McHoney  v.  German  Ins.  Co.,  44  Mo. 

well  V.  Brown,43  Tex.  3i6;  Shifflctt'.  App.  436. 

Morelle.  6S  Tex.  383,  Wbaii  tulBalent. — In  an  action  to  re- 

WItaaPrwar — OrtmlaalOaae    Louisi-  cover  several  penalliea  due  plaintiff,  by 
S60 
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b.  Right  to  Return. — (See  infra,  this  title,  ^dal  Verdict — 
Right  to  Return.) 

reaion  of  defendant*!  paMlnjt  plaintiff'*  4)8;  McLaughlin  v.  Kelly,  33  Cal.  211; 

loll-gate  without  paying  toil,  althouKh  Krauie  v.  Cutting,  3s  Wii.  6S7;  State 

the  caum  of  action  embraced  in  uie  v.  Lee,  80  Iowa  75;  Van  Pelt  v.  Otter, 

suit  were  diitinct  and  aeparate,  a  gen-  3  Sweeny  (N,  Y.)  30a. 

erat  verdict  of  not  guilty  ii  lUflicTent,  A  general  verdict  or  guilty  is  a  find- 

tbough,  if  the  jury  had  found  for   Ihe  ingonly  of  the  facta  lufficlenlly  pleaded, 

plaintiff,   a    teparate   verdict  on   each  Wiere,  therefore,  neither  count  upon 

count  might  iiave  been  reijuUite,     Han-  the   Indictment   gets   forth   larceny,   a 

nllial,  etc..  Plank    Road,  etc.,  Co.    v.  verdict  of  larceny  cannot  be  tuitalned. 

Bowling,  53  Mo.  311.  And  ace  State  v.  Com.  v.  Maore,'99  P*.  St  k!JO. 

Hentlce,  54  Mo.  518.  OondiUuial  VardieU.— In  the  case  of 

In  Mooncy  v.  Kennett,  19  Mo.  554;  Cootbaugh  v.  Pierce.  8  S.  &   R.  (Pa.) 

61  Am.  Dec.  576,  it  was  said  "  that  a  418,  which  was  an  action  of  ejectment, 

geseral  finding  for  the  defendant,  on  a  thejuryreturneda  verdicifortheplaln* 

petition  cootalniog   aeveral  causes   of  tiffs ''conditioned  that  the  defendants 

action,  may  besustained;  but  where  the  siiall,  by  the  first  day  of  next  June,  de- 

Gnding  is  for  the  plaintiff,  every  con-  poalt  a  deed  or  acquittance  of  his  part 

slderaUon   of    propriety   requires   that  of  the   orchard   now   in  possession   of 

there  should  be  a  verdict  in  each  caiMc  the  plaintifta,  and  t40  in  cash,  together 

of  action,  and  tliis  will  all  be  blended  with  costs  of  suit;  then,  judgment  t<i 

In  one  judgment."  be  entered   for   the   defendant."     The 

Where   tl^re   %rK  teveral   issues,    a  defendant   having  complied  with   the 

finding  upon  either  of  which  for  the  de-  conditions   of  the   verdict   within  the 

tendant  would  discharge  him,  the  jury  time    prescribed,   the    court    directed 

may  find  a  general  verdict,  and  are  not  judgment  to  be  entered  In  his  favor, 

bound   to  find  upon   each   issue  sepa-  This   judgment   was  attacked  by   the 

rately.  State  Bank  v.  Cason,  10  Ark.  479.  plaintiffs  in  error  on  the  ground  that  a 

WhereUiequeKionBof fact, presented  conditional  verdict  is  unauthoriaed  by 

by  an  isane  under  the  first  count,  were  law,  but  Gibson,  J.,   fn  sustaining  the 

in  some  respects  different  from  those  judgment,  said;  "In  this  state  en  action 

inrolved  in  that  upon  the  second  count,  of  ejectment  approaches  very  near  to  a 

10 that  evidence  given  under  one  might  bill  in  equity,  and  the  verdict  of  a  jury 

not  have   been   competent  under   an-  imposing   conditions  on  the    party  in 

other,  but  the  amount  which  the  plain-  whose  favor  It  Is  rendered  and  performs 

tiff  was  entitled   to  recover  was   the  the  office   (though  Imperfectly)  of  the 

same  under  both,  end  the  Issues  were  decree.     In  our  sister  states,  at  least  in 

tried  together,  a  general  verdict  was  those  that  enjoy  the  benefit  of  a  sepa- 

held  to  be  sufficient.     Connecticut  L.  rate   administration   of  equity,  such  a 

Int.  Co.  V.  McUurdy,  89  Pa.  St.  363.  verdict  would  not  be  suaUlned  ;  wiUt 

Xaj  Be  Set  AaUe,  Bnt  Net  Ohangad.  as  it  Is  sustained  from  necessity." 

—When  the  jury  pronounces  a  genenl  Again,  in  Roland  v.  Miller,  j  W.  ft 

sndabaolute  verdict,  the  judge  may  set  S.  (Pa.)  390,   which  was  an  action  of 

Hide,  though  be  cannot  change,  their  debt  on  a  bond  for  the  purchase -money 

Sodiug.     Where  the  jury  declared  the  of  land,  the  jury  found  a  conditional 

defeodant.  In  an  indictment  for  perjury,  verdict.     They  were  allowed  to  find  tor 

guilty,  the  judge  hai  the  power  lo  set  the  plaintiff   the   amount  due  on   the 

aside  this  verdict,  but  not  to  go  further,  bond,  principal  and  interest  to  be  paid 

tie  has  BO  power.  In  the  face  of  such  when  a  certain  Incumbrance  which  was 

rerdict,  to  pronounce   him   innocenL  proved  to  exist  should  be  removed  from 

Slaler.Curtts.  6  Ired.  (N.  Car.)  347.  the  land  purchased   by  the  defendant 

Wkat  It  InclWaa. — A  general  verdict  from  the  plaintiff.     And  see  Frantz  v. 

for  the  defendant,  In  an  action  of  tees-  Brown,  i  P.  &  W.  (Pa.)  357;  Nicholas 

pustotrythle.neceaaadly  Includes  the  11.  Wolfersberger,  5  S.  &   K.  (Pa.)  167; 

finding  in  his  lavor  of  every  material  Decamp  i>.  Feay,  :;  S.  &   R.  [Pa.)  313; 

lict  well  pleaded  touching  hii  right  to  9  Am.  Dec.  373 ;  McCormack  i'.  Crall, 

the  relict  sought.     Hamilton  -d.  Rice,  6  Walts   (Pa.)   J07;   Adams  t.  Smith, 

15  Tex.  383.     And  aee  also  Wells  v.  19  Pa.  St.  1S3;  Hoeveler  i'.  Mugele,l36 

Bamett,7Tex.584;  Hardy  ii.  DeLeon,  Pa.  St  34S;  Bower  c  Fenn,  90  Pa.  St. 

S  tex.  iii;  Smith  f.  Johnson,  8  Tex.  359;  35  Am.  Rep.  66 j. 
261 
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c.  Requisites  of  Verdict--(i)  In  Gmeral—The  mle  that  a 
verdict  must  be  supported  by  evidence  adduced  at  the  trial,  is  too 
well  established  to  require  more  than  the  bare  statement  of  the 
fact ;  '  and  that  it  is  peculiarly  the  province  of  the  jury  to  say 
what  amount  of  evidence  is  necessary  for  this  purpose,  is  con- 
ceded  with  the  same  universality.*  A  verdict  must  be  reasonable; 
.  not  inconsistent  nor  contradictory  in  its  provisions ; '  for  example, 
a  verdict  finding  the  defendant  guilty  of  larceny  of  certain  prop- 
erty and  of  receiving  the  same  property  knowing  it  to  have  been 
stolen,  is  liable  to  this  objection  ;  *  and  in  a  suit  instituted  for  the 
recovery  of  a  certain  sum  of  money,  where  the  defendant  pleaded 
tender  of  a  part,  a  verdict  finding  "  no  cause  of  action  "  was  held 

.  U.  S.  V.  Chaffee,  a  Bond  (U.  S.)  Tictlon  being  (or  robbeij  In  tbe  Ihlid 
,,  ;  Gatlln  f.  Wilcox,  26  Ark.  309;  degree,  where  from  the  evidence  the 
Gillett  v.  Fuller,  3  111.  App.  144;  Up-     accuKd  wai  clearly  guilty  of  robtxrjr 


147;  Gatlln   V.    Wilcox,  26  Ark.   109;     degree,  where  from  tbe  evidence  the 

"'"""   w.  Fuller,  a  111.  App.  144;  Up-     accused  w««  clearly  guilty  of  robbery 

,   Abel,   60  Barb.   (N.   Y.)   15;     with  force  nud  violence  If  he  was  guilty 


>.Buclt,  5Lana.  (N.  Y.)  33s;  of  any  crime  at  all.     People  ».  Mawett 

Blower  V.  Harahbarger,  at  Gratt.  (Supreme  Ct),  7  N.  Y.  Cr.  Rep.  393. 

(Va.)  114.  See  Wetnecke  v.  State,  u  Neb.  14. 

S.  Telgbt  of  BTldenat.— Although  a  In  Hall  v.  Sptvey,65  Ga.  693,  whicb 

Terdictt>econ»(deredagRia«t  the  weight  wasacaae  involving  the  title  to  certain 

of  evidence,  the  action  of  the  court  be-  land,  the  iasue  waa,  whether  the  tUle 
waa  in  the  claimant,  or  in  the  rcpre- 
aentatlves  of  a  certain  intestate.  The 
jury  returned  ■  verdict  finding  the  title 
to  be  in   the  cUimant,and  also  found 

Low   V.   Pardee,  48  111.  an  incontiatenC   right  of  dower  in  tbe 

4641;   O'Herrio  V.  State,    14  Ind.  430;  land,     The  verdict  was  set  aside. 

Wishroler   v.   Behymer,   30   Ind.   loa;  A  verdict  finding  dunages  for  tbe 

Hoellering  11.  Kayser,  1 10  Ind.533;  Al-  plaintiff,  on  a  count  alleging  non-per- 

len  v.  Sykes,  5  J.  J.  Manh.  (Ky.)  611;  formance  of  a  contract,  and  at  the  saDie 

Cardaillac  v.  Duthu,  31  La.  Ann.  119;  time    finding  for  tbe   defendant  on  a 

Carroll  v.  Doughty,  31   La.  Ann.  374;  counter-demand  based  solely  upon  the 

Glenn  v.  Ferguson,  ti  La.  Ann.  385;  contract,  is  invalid  for   inconsistency. 

Bancker  v.   Marti,  11   La.  Ann.  587;  Johnson  v.  Labarge,  46  Mo.  App  433. 

Baker  v.  Briggs,  8  Pick.  (Mass.)  ill;  19  4.  Com.  i'.  Haskins,  138  Maas.  60. 

Am.  Dec.  311 ;  Forsyth  v.  Hooper,  11  ATorti   Carolina. — The  code  of  this 

Allen  (Mass.)  410;  Cicily  v.  State.  31  state,  section   1191,   expressly   permits 

Smed.   St  M.   (Miss.)  10a;   Watts  v.  the  joining  In  an  indictment  of  a  count 

Douglass,  10  Mo.  676;   Eaton  i>.  Joint  for    larceny    with   one    for    recciring 

School  Dist.,  33  Wit. 374;  NbwTrial,  stolen   goods   knowing  them   to   hare 

vol.  t6,  p.  5^4,  been  stolen;  and  a  general  verdict  in 

Where  the  evidence  it  conflicting,  such  a  case  Is  good,  if  either  count  be 

the  verdict  should  not  be  set  aside,  as  tufEcient.     State   v.   Carter   (N.   Car. 

against  the  evidence,  except  in  extraor-  1893),  18  S.  £.  Rep.  517. 

dlnary  cases,   where     it     is     manifest  Whcomsin. — Under   the   ttatntct  of 

that  the  juiy  have  either  mistaken  or  (f'i.nronj'iii,which  provide  the  same  pen- 

abuted  their  trust.      Baker  f.  Briggt,  alty  for  one  who  receives,  conceals,  or 

8  Pick.  (Mass.)  laa;   19  Am,  Dec.  311,  aids  In  concealing  property  knowii^ it 

S.  Where  three  defendants  were  tried  to  have  been  stolen,  as  is  prescribed  for 

on    an    indictment    for    robbery,    the  the  stealing  of  the  property,  where  one 

proof   against  all   being  precisely  the  is  charged  in  separate  counts  with  both 

ssme,  if  a  jury  acquit  two  of  the  de-  crimes,  a  general  verdict  of  guilty  is 

fendants  and  nnd  a  third  guilty,  their  sufficient  without  specifying  the  count 

verdict  must  be  set  aside,  and   partic-  to  which  it  relates.     Nelsona  v.  State, 

ularly   where  the  indictment   was  for  J3  Wis.  534. 

robbery  in  the  first  degree,  being  ac-  The  local  statutes  should  be  consult- 

coropanied  by   violence  and   the  con-  ed  In  quettion*  of  this  sort. 
2^ 
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void  for  inconsistency,  in  this  instance,  with  the  pleadings.*  The 
jury  may  not  negative  a  fact  admitted  by  the  pleadings,*  for  if 
they  do  this,  they  transcend  their  authority.  It  is  only  the  con- 
troverted points,  those  (acts  distinctly  aftirmed  on  the  one  side 
and  negatived  on  the  other,  with  which  they  have  to  do.'  The 
jury  are,  of  course,  controlled  by  statutory  directions,  to  which 
they  should  conform  their  verdict.*     Their  findings  should  also 

L  Brmjrton  v.    Delaware  Countj',  i6  t*hmentofapri»onerrroin  that  of  death, 

Iowa  44.    See  al»o  Hall  u.  Spivej",  65  to   imprisonment   In   the    penitentiary 

Gl.  693.  from  ten  to  twctity-one  jean,  thev  had 

<.  Burnett   v.  Steams,  33  Cat.  46S;  no  authority  to  bring  in  a  verdict   de. 

Hill   V.   Den,  54    Cal.   30;   Tracj   v,  daring  him  guiltyoftheoReniecharged, 

Craig,  5J  Cal.  91 ;  Sttvej'  v.  Neary,  59  but  fixing  hit  puniahmcDt  at  five  ;ea» 

Cal.97;  Walker  f.  Bretn.  67  Cal.  599;  Imprisonment.      Murphy  v.    State,    7 

Bancker  n.   Marti,   11   La.   Ann.   5S7;  Coldw.  (Tenn.)  516. 

Save  V,  Evins.  ^1  La.  Ann.  1171 ;  Watta  Where  fmpriioanient  in  the  peniteD- 

p.  Greenlee,  2  Dev.  (N.  Car.)  87.  tiary  for  a  term  of  one  year  or  leM  ii 

Findings  should  he  conflaed  to  the  forbidden  by  Btatute.  It  was  held  that 

facts  put  In  issue  by  the  pleadings,  and  the  court  had  no  right  to  receive  a  ver- 

apOQ  nich  facts  as  are  admitted  by  the  diet  violating  this  provision.     Alabama 

E leadings,  no  findings  are  required-  If,  Code,   %   449' ^   ^^  t-  Goucher  (Ala. 

airever,  findings  are  made  upon  ad-  'S94),  15  So.  Rep.  601. 

mitted  facts,  they  should  be  in  harmony  The     Wisramim    Revised     Statutes 

with  the  facts  ai  admitted  and   not  in  provide  Chat  "in  all  actions  of  replevin 

conflict  with  them.     Walker  v.   Brem,  it  shall  be  necessary   for  the  plaintiff, 

67  Cal.  599.  whether  the  defendant  be  present  or  not. 

Where  the  defendant  in  an  action  of  to  prove  all  the  allegations  ai  his  com- 

■Itnderpleaded  that  the  alleged  slander-  plaint,  and  on  such  proof,  the  justice  or 

QUI  wnrds  were   spoken  more  than  sli  the  jury  shall  find  as  well  the  value  of 

moQihs  before  the  commencement  of  the  goods  and  chattels  specified  in  the 

Itie  suit,  and   the  plaintiff  pleaded  in-  complaint,  .and     assess    the    damages 

Uacy  at  the  time  of  speaking  the  wards  which  he  has  sustained  by  the  unjust  de- 

■nd  bringing   the  suit,   a   verdict  that  tenCion  ofcheproperty  replevied,aathat 

the   words    were    spoken    within   six  the  plaintiff  is  endtted  to  the  possession 

months  before  the  writ  was  sued  out  of  the  property."     It  la  further  provided 

was  held  to  be  void.  Watts  v.  Greenlee,  that  "if,  on  trial  of  the  Issues  joined, 

iDev.  (N.  Car.)  87.  the  jury  shall  find  for  the  defendant,  the 

■.  The  Jury  is  selected  and  sworn  to  justice  or  jury  shall  assess  adequate 
tiy  the  issues  joined  between  the  parties,  damages  for  the  caption  and  detention 
To  the  decision  of  those  issues  they  of  the  goods  or  chattels  replevied,"  In 
matt  be  confined,  and  the  issues  are  this  ealsting  state  of  the  law,  an  action 
the  propositions  affirmatively  stated  of  replevin  was  brought  for  a  chestnut 
by  one  and  negattved  by  the  other  sorrel  horse,  the  plea  being  simply  not 
party.  Confined  to  the  decision  of  the  guilty,  and  the  verdict  of  the  jury,  "  we 
qneslions  thus  ralaed.  It  Is  not  compe-  nnd  no  cause  of  action."  It  seems  that 
tent  (or  the  jury  to  go  beyond  the  this  verdict  did  not  comply  with  either 
pleadings,  to  Ignore  matter  which  they  of  the  statutory  requirements,  nor  did 
are  swam  to  Inquire  into,  or  to  affirm  it  respond  to  the  pleaof  property  which 
and  pan  upon  an  issue  of  their  own  It  was  held  was  put  In  Issue  by  the  de- 
creation,  inconsiitent  with  the  joinder  fendani's  general  denial.  'Ford  v. 
ot   pleading.     Sage   v.   EvIds,  31   I^.  Ford,  3  Wis.  399. 

Ann.  1171.     See  also  Walker  v.  Brem,  Though  a  statute   declares  that  the 

67  Cal.  J99.  question  of  fraudulent  intent  Is  one  of 

t.  A  jury  cannot  fix  the  punishment  tact  and  not  of  law,  where  the  circum- 

lor  certain  crimes  at  a  smaller  period  stances  are  such  as  render  the  act  con- 

than  tlie  mtnlmum  time   preacribed  by  clusively  fraudulent  in  law,  the  jury  are 

law  as  punishment  for  the  offense  of  not  at  Uberiy  to  contradict  this  con- 

which  they   convict.     Thus,   where  a  elusive  legal  presumption.     Stevens  v. 

jury  might  legally  commute  the  pun-  Fisher,   19   Wend.  (N.  Y.)  181.     See 
268 
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be  consistent  with  tha  instructions  of  the  court,'  and  not  indirect, 
indefinite,  nor  argunnentative.'    The  verdict  of  a  jury  requiring 


kiBo  Billings  V.  BltlingK,  7  Cal.  107 ;  56 
Am.  Dec.  319. 

Where,  however,  a  certain  state  of 
fict>  Is  declared   merely    presumptive 

evidence  of  (raud,  the  jury  ie  al  liberty 
to  find  against  this  prima  facie  pre- 
sumption.    Billings  V.  Billings,  %  Cal. 
107;  56  Am.  Dec.  119. 
Canfomiable  to  Oenarftl  Lasal  Prlnel- 

ples.— If  the  fact  to  be  found  by  the  jury 
consists  of  distinct  integral  parts,  some 
of  law  and  some  of  fact,  which  must 
cxiBt  and  tie  proved  before  such  mixed 
fact  can  t>e  said  to  be  legally  established, 
a  verdict  finding  the  fact,  without  the 
evidence  of  such  legal  prerequisites, 
would  be  a  verdict  aeainst  law  and 
should  be  set  aside.  Bryant  v.  Com- 
monwealth Ins.  Co.,  13  Pick.(  Mans.)  543. 

The  plaintiffs  sued  the  city  for  grading 
and  filling  in  certain  streets,  by  means 
of  which  the  water  was  caused  to  stand 
upon  their  lands  to  their  greet  damage, 
etc.  The  jury  returned  a  verdict :  "Be- 
lieving in  the  lot  is  no  living  stream, 
we,  the  jury,  find  for  the  defendant." 
The  evidence  tended  to  prove  that  a  liv- 
ing stream  ran  across  the  plaintifTs  lot, 
which  was  dammed  up  by  Che  improve- 
ments, although  the  evidence  varied  in 
regard  to  the  character  of  the 
It  was,  however,  clearly  shown  that 
water  ran  in  it  for  most  of  the  year. 
The  jury,  it  seems,  founded  their  ver- 
dict upon  the  fact  that  the  stream  was 
not  a  living  one,  which  must  mean  one 
constantly  running,  thus  holding,  as  a 
matter  of  law,  that  the  city  in  making 
improvements  had  a  right  to  dam  up 
any  watercourse,  and  thereby  flood  the 
lands  of  others  where  it  does  not  form 
a  permanent  stream.  In  this  view  of 
the  law  the  jury  were  mistaken,  and 
the  court  should  have  set  aside  the  ver- 
dict. For  this  error,  the  judgment  was 
reversed  and  the  cause  remanded  for  a 
new  trial.  Rose  v.  St.  Charles,  49 
Mo.  509. 

1.  Rex.  V.  Atwood,  a  Leach  511; 
Rex  V.  Woodfall,  j  Burr.  3661: 
Levi  V.  Milne,  4  Bing.  195;  Rex  v. 
Dean  of  St.  Asaph,  3  T.  R.  418.  note ;  4 
Bl.  Com.  361;  U.  S.  I'.  Baltiste,  j 
Sumn.  (U.  S.)  343;  U.  S.  v.  Wilson,  i 
Baldw.  (U.  S.)  99;  Georgia  v.  Brails- 
ford.  3  Dall.  ( U.  S.)  I ;  Picrson  -o.  State, 
13  Ala.  149;  Batre  r.  State,  18  Ala. 
119;  Washington  v.  State,  63  Ala.  136; 


35  Am.  Rep.  8;  Sweeny  r.  State,  35 
Ark.  586;  Emerson  11.  Santa  Clara 
County,  40  Cal.  543 ;  Touosend  ir.  State, 
jBlackf.  (Ind.)  163;  Waireno.  State, 
4  Blackt.  (Ind.)  150;  Jewert  t>.  Smart, 
""  Iowa  505;  Morss  r.  Johnson, 38  Iowa 


J 30;    Limburg   -v.   Peoria   Gert 
ns.   Co.    ■•  -      .  -.   - 

636;  Union  Pac.  R.  Co.  v.  Hutchinson, 


.  Co.  (Iowa, 


.394),  S7N.W. 
R.  Co.  «.  Hutchij 


Rep. 


40  Kan.  .^1  \  Montee  f.  Com.,  3  \.  ], 
Marsh,  (ky.)  ijo;  Com.  v,  Knapp,  10 
Pick.  (Mass.)  47S;  30  Am.  Dec.  534; 
Brvant  I/,  rnsurance  Co.,  13  Pick. 
( Mass.)  543J  Com.  v.  KneeUnd,  so  Pick. 


(Mas 


Porter,  10  Met. 


,,  _       „  State  II.  Snow,  18 

Ate.  346;  Hamilton  v.  People,  39  Micb. 
173;  Hardy  v.  State,  7  Mo.  607;  Pierce 
T>.  SUte,  ij  N.  H.  1536;  Carpenter  v. 
People,  8  Barb,  (N.  Y.)6o3;  Peoples. 
Croswell,  3  Johns.  Cas.  (N.  Y.)  3+5; 
Jacobsohn  u.  Belmont.  7  Bosw.  (N.  Y.) 
14;  Montgomery  v.  State,  11  Ohio 
4141  PennEylvania  k.  Bell.  Add.  (Pa.) 
160;  I  Am.  Dec.Z9S;  Kelton  n.  Bevins, 
Cooke  (Tenn.)  107 ;  j  Am.  Dec.  670; 
Davenport  v.  Com.,  i  Leigh  (Va.) 
588;  Com.  V.  Garth,  3  Leigh  (Va.) 
n  761  ;  Smith  V.  Talc,  81  Va,  657.  See 
I.  New  Trial,  vol.  16,  p.  sjj  ;  QuKS- 
TiONS  OF  Law  and  Fact,  voL  19, 
P-  .S98- 

aithtotConrt  to  DIrtetTAnmt.— See 
Ihstrl'ctions,  vol.  II,  p.  25S. 

1.  The  issue  was  whether  the  pris- 
oner was  or  was  not  insane,  and  the 
court  held  that  a  verdict  that  be  was 
"sufficiently  sane  in  mind  and  memorr 
to  diEtinguish  between  right  and 
wrong,"  was  defective,  as  It  did  not 
directly  find  anything  certain  on  the 
point  m  Issue,  but  avoided  it  by  an  aj- 
gumeniativc  finding.  Freeman  r.  Peo- 
ple, 4  Den.  (N.Y.)9  547  Am.  Dec.  ii6. 

"On  or  Abtrat."— A  verdict  that  a 
certain  erection  was  completed  on  or 
about  the  5(h  of  April,  1879,  is  not  so 
indefinite  as  to  be  a  nullity  in  law, 
especially  where  the  evidence  on  the 
point  is  confusing,  there  being  enough 
evidence  to  sustain  the  finding.  Stur- 
ges  v.  Green,  37  Kan.  135. 

A  verdict,  "  we,  the  jury,  find  the 
defendant  gutltv  as  charged  in  the  in- 
dictment, and  tfiat  he  be  sentenced  to 
the  state  prison  for  a  term  of  two 
years,"  was  objected  to  on  the  ground 
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mutual  acts  to  be  done  between  the  plaintiff  and  defendant,  the 
performaocc  of  which  cannot  be  compelled,  is  ineffectual  and  void, 
as  a  verdict  to  be  valid  and  complete  must  be  of  such  a  character 
as  to  be  readily  cnforcible  by  the  l^;aj  process  of  the  court  in 
which  the  judgment  is  pronounced.' 

(2)  Number  of  Jurors. — Usually  the  members  of   a  jury  are 
twelve  in  number,*  whose  unanimous  concurrence  is  necessary 

that  It  dtd  not,  with  lufliclent  certainty,  twelve  trlbet,  twelve  stones,  etc.  [3th 

fix  the  punishment  of   the  convict;  It  Co.  Lttt.  459].  yet  it  is  not  a  neceuarjr 

being  insisted  that  the  language  should  number.    4  Min.  Inst,  (id  ed.)  736. 

have  been  that  the  defendant  be  Im-  Under   the  laws  and  constitution  of 

prisoned   at    hard    labor   In   the   state  J/'r'jjr'jjfy/f,  there  is  no  jury  known  for 

prison,  etc.     However,  as  the  defend-  the   trial   of  Issues  e»cept  that  whicii 

am  waa  sentenced  to  the  state  prison  consists   of   twelve   good    and    lawful 

punuant  to  the  verdict  In  the  usual  and  men  who  are  tried,  elected,  and  sworn, 

legal  form,  the   law  determining  how  Wolfe  ».   Martin,   1   How.  (Miss.)  30; 

be  was  to  be  disposed  of  on  his  arriv-  Dixon   i>.     Richards,  a   How.   (Miss.) 

al  at  the  prison,  the  verdict  was  held  771 ;  Scott  v.  Sute,  70  Miss.  147.     But 

to   be  good.      O'Herrin   v.   State,    14  see  opinion  of  Thacber,r.,  In  Tillman 

Ind.  410.  V.  Allies,  5  Smed.   &   M.  (Miss.)  373; 

Where  >  verdict  fixes  the  punishment  43  Am.  Dec.  510,  where  it  is  contended 

of  the  defendant  at  five  years'  Imprlsoa-  that  an  issue  of  aaaumpslt  may  be  tried 

ment.  It  is  sufficient,  though  it  does  not  by  a   jury  of  thirteen,  though   if  the 

specify  the  place  of  confinement,  since,  number  were  less  than  twelve  the  ver- 

undcr  the  statute,  confinement  for  more  diet  would  be  invalid. 

than  twelve  months  must  be  in  the  pen-  The  provision  in  the  ifiiiouri  con- 

itentlary.     Clemons  v.  SUte,  9J  Tenn.  ititution,  to  the  effect  that  trial  by  jury 

181.     See    also    Cross    v.    State,    131  shall   remain  inviolable,   in  substance 

Ind.  65.  means  that  the  trial  shall  be  by  twelve 

Where  two  defendants  were  indicted  men;  they  shall  all  and  each  of  them 

for  unlawfully  marking  six  hogs,  it  was  be  good  and  lawful   men;  they  must 

proved    that    one    of    the    defendants  have  a  good  tame,  possesslntegrityand 

claimed  one  of  the  hi^a  and  marked  intelligence ;  they  must  not  be  aliens, 

it;  two  were  claimed  by  the  other  de-  vagrants,  outlaws,  nor  under  convic- 

fendant   and   marked   by  him,  but  no  (Ion  of  crime.  Missouri  Bank  t>.  Ander- 


joint   act  waa  proved,  nor  no  concur-     son,  i  Mo.  144. 

rencc    in    separate     acts.      The    jury        The    constitution  01    jexas   o 

brought  in  a  general  verdict  of  guilty,    that  petit  juries  In  the  district  c 


and  it  was  held  that  the  general  con-  shall  be  composed  of  twelve 

viction  could  not  beiupported, and  that  also  provides  that  when,  pending  the 

to  justify  a  sentence  in  such  a  case  the  trial  of  any  case,  one  or  more  jurors, 

verdict  must  ascertain  the  number  of  not    exceeding    three,  die  or    ere 

h(^    marked.     State    v.    Nichols,   13  disabled  from  sittins,  the  remainder  of 

Rich.  (S.  Car.)  673.  the  jurv  shall  have  the  power  to  render 

1.  Glass    I'.   Btalr,  4    Pa.    St    196;  a  verdict.      It   also  adds   that   parties 

Bruck  r'.  Mansbury,  103  Pa.  St.  35.  may  by  consent,  agree  in  a   particular 

S.  SeeJuKT  AND  Jury  Trial,  vol.  case,  to   try   with  a  less  number,  but 

11.  p.  318;  Vaughn  r.  Scade,  30  Mo.  600;  that  no  verdict  shall  be  rendered  in  any 

Den  V.  Batdwiu,  3  N.  ].  L.  945 ;  Scott  cause  except  upon  the  concurrence  of 

P.Scott,  110  Pa.  St,   3S7;   Bullard   v.  all  the  members  of  the  jury  trying  the 

State,  3S  Tex.  504;   19  Am.  Rep.  30.  same.  Houston,  etc..  R.  Co.  v.  Waller, 

twelve  Hot  a  HecMsarj  nmnfeer. — In  56  Tex.  331.    See  also  this  case  for  a 

most  of  the  state!  we  areso  accustomed  construction   of  the  phrase  "disabled 

to  juries  of  twelve  men,   that   we  are  from  sitting." 

apt  to  lose  Bight  of  the  fact  that  while  Lsaa  TIibb  TwbIv*. — "  The  trial  of  a 

that  was  a  favorite  number  of  the  com-  criminal  cause  by  a  jury  consistinK  of 

mon  law,  In  which  Lord   Coke  finds  a  less  number  than  twelve  Is  unathor- 

sttrprisiag  virtue  and  ample  sanction  In  Ized  by  taw,"  said  the  court  in  Allen 

the  fact  tbat  there  were  twelve  apostles,  v.  State,  54  Ind.  461,  "and  the  verdict 
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for  a  verdict.i     Generally  in  civil  causes,*  and  in  some  instances 


n  Buch  B  cue  Is  TOid."     See  klco  Jack' 
OQ  !>.  State,  6  Blackr.  (Ind.)  |6i ;  Hill 


less  than  capital,  upon  agTcement  of  ttie 
parties,  but  where  there  is  a  jurj  at  all, 
it  must  consist  of  twelve  men.  Browo 
V.  SUte,  8  Blackf.  (Ind.)  561. 

UlBnac*  of  Jnron. —  A.  verdict  ren- 
dered by  a  jury,  tvfo  of  whom  are  al- 
iens, is  eiToneoiu.  However,  ft  is  not 
void,  and  hence  cannot  be  regarded 
as  a  nullity.  Foreman  v.  Hunter,  59 
Iowa  5sa 

1.  Adkin  v.  Blake,  3  J.  J.  Marsh. 
(Ky.)  40;  Lawrence  v.  Stearns,  11 
Pick.  (Mats.)  501;  Perry  ».  Mays,  2 
Bailey  (S.  Car.)  154;  Houston,  etc.,  R. 
Co.  V.  Waller,  56  Tex.  331;  Com.  v. 
Gibson.a  VB.Cas.70;  State  v.  Austin, 
6  Wla.  305. 

A  verdict  was  brought  into  court, 
read  by  the  clerk,  and  asGented  to  by 
the  jury.  The  clerk  then,  in  open  court, 
saw  fit  to  amend  the  verdict  in  an  im- 
mBterial  point,  but  before  the  amended 
verdict  could  be  read  one  or  the  jurors 
was  taken  ill  and  retired.  The  remain- 
ing eleven  agreed  to  the  amended  ver- 
dict, yet  as  the  twelve  did  not  aiaent  to 
It  the  verdict  was  held  a  nullity.  Com. 
V.  Gibson,  3  Va.  Cat.  70. 

In  the  constitution  of  Texas,  which 
went  into  effect  the  iSth  of  April.  1876, 
there  was  an  article  providing  that  in 
all  civil  cBsea,  and  in  criminal  case*  be- 
low the  grade  of  felony,  nine  members 


vetted  with  power  by  the  constitution 
to  change  thii  rule,  which  it  did  in 
August  of  the  same  year,  restoring  that 
which  had  formerlv  prevailed.  See 
Bowen  v.  Davis,  48  Tex.  loi, 

Where  an  intended  juror  had  been 
sworn,  but  a  stranger  appeared  In  his 
place,  answered  to  hit  name,  and  was 
put  on  the  jury,  the  verdict  rendered 
wat  held  to  be  invalid,  at  it  wat  the 
verdict  of  only  eleven  men.  Dayton  v. 
Church  [Brooklyn  City  Ct.),  7  Abb. 
N.  Cas.  (N.  Y.)  367. 

OanonrTflnaa  In  Bam*  Vlev^-In  Mur- 
ray V.  New  York  L.  Int.  Co.,  96  N.  Y. 
614.  it  was  held  not  to  be  neceatary  that 
B  jury,  in  order  to  find  a  verdict,  ahall 
all  agree  In  a  single  view  of  the  trans- 
action disclosed  by  the  evidence ;  if 
their  conclusion  may  be  justified  by 
either  of  two    Interpretationi  of    the 


evidence,  the  verdict  may  not  be  im- 
peached by  showing  that  part  of  the 
jury  proceeded  upon  one  Interpreta- 
tion and  part  upon  another.  However, 
Morton,  J.  in  Dorr,  v.  Feotic^  iz 
Pick.  (Mass.)  531,  thought  differently, 
declaring  that  if  the  jury  did  not  alt 
agree  upon  the  same  ground  that  the 
verdict  might  be  set  BtTde. 

The  caae  of  BJggs  e,  Barry,  a  Curt, 
(IT.  S.)  a ca  depended  on  two  polntt: 
first,  considerations  touching  the  right 
of  stoppage  in  Iranaitu,  and  secondly, 
concerning  an  alleged  fraudulent  tale. 
The  jury  tound  generally  tor  the  plain- 
tiff,  but,  upon  being  questioned,  it  ap- 
peared that  some  considered  the  plain- 
tllf  entitled  to  a  recovery  on  one  ground 
and  tome  on  another;  for  this  reaton, 
the  verdict  was  set  aside. 

a.  Duriiam  v.  Hudson,  4  lod.  ^1; 
Ayres  v.  Barr,  5  J.J.  Marah.  (Ky.)  i86; 
Oldham  V.  Hill,  5  J.  J.  Marah.  (Ky.) 
300;  Ross  I'.  Neal,  7T.  B.  Mon.  (Ky.) 
407;  Berry  i'.Kenney,sB.  Mon.  (1^-.) 
i3o;  Roach  i>.  Blakey,  89  Va.  767. 

In  Robs  v.  Neal,7  T.  B.  Mon.  (Ky.)407, 
which  wat  an  action  for  malidoua  pros- 
ecution, the  jury  rendered  a  verdict  for 
the  plaintiff  in  the  lower  court.  Ttte 
defendant  appealed,  and,  among  other 
assignments  of  error,  contended  that 
the  verdict  wat  rendered  by  a  jury  of 
thirteen  men.  Mills,  J.,  in  delivering 
the  opinion  of  the  court,  taid :  "  It 
must  be  admitted  that  twelve  ia  the 
right  number  in  tuch  a  case  at  this, 
and  if  there  were  not  twelvc,but  a  deficit 
In  the  number,  it  might  vitiate  the  ver- 
dict. But  here  the  party  had  his  twelve 
and  one  more,  and  the  complaint  is,  an 
excess  in  number,  and  the  groundt  of 
It  mutt  be  that  the  verdict  was  liable  to 
be  influenced  by  at  least  one  more  per- 
son than  the  law  allowed  in  the  juir 
room,  acting  upon  the  case.  If  ttau 
exception  to  the  verdict  had  been  taken 
in  the  inferior  court,  we  have  no  doubt  It 
mutt  have  vitiated  the  verdict.  .  .  . 
But,''  continues  the  judge, "  would  it  be 
proper  to  permit  him  to  attack 
the  verdict  here  for  thelirst  time?  We 
conceive  not."  In  Berry  v.  Kenney,  5 
B.  Mon.  (Ky.)   130,  the  tame  position 

Judgment  entered  upon  a  verdict  of 
eleven  jurort,  unless  the  defendant  was 
in  court  to  waive  the  objection  to  the 
number,  is  erroneous.  Ayres  v.  Barr, 
5].  J.  Mar«h.(Ky.}  186. 
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in  criminal  prosecutions,'  the  parties  have  been  allowed  to  waive 
a  numerical  irregularity;  and  in  the  former  class  of  actions  una* 
nimity  of  consent  has  been  in  the  same  manner  dispensed  with* 

(3)  Modi  of  Deliberation — (See  also  JURY  AND  JURY  TRIAL, 
vol.  12,  p.  378;  New  Trial,  vol.  16,  p.  593). — When  it  becomes 
the  duty  of  the  jury  to  pronounce  on  the  issues  of  fact  submitted 
to  them  for  their  decision,  their  verdict  should  be  the  creature  of 
sound  judgment,  dispassionate  consideration,  and  conscientious 
reflection.' 

The  lack  of  all  constraint  is  an  essential  characteristic  of  their 
deliberations,  and  influences  tending  to  impair  the  free  exercise 
of  their    discretion,  within    legal    bounds,  invalidate  a  verdict 


Aat  on  a  writ  of  inquiry  only  nine  fact  that  tlic  court  requl 
jurors  were  aworti,  the  judgment  will  of  one-third  thereof,  is  conclusive  proof 
tK  revereed,  unless  Ihcre  is  a  wslver  of  that  the  verdict  wa«  the  result  of  pas- 
record,  express  or  implied,  of  objection  sion  or  prejudice.  This  contention  was  not 
to  the  number.  Oldham  v.  Hill,  j  J.J.  allowed  to  prevail  by  the  appelUtecourt. 
Marsh.  (Kj.)  joo.  SunACei  Upon  Erronaona  OrMUda. — 

1.  A  verdict  in  a  mUdemeanor  case  Where  a  verdict  showed  upon  Its  face 

rendered  by  eleven  jurors  will  not  be  that  the  damages  were  aasessed  upon  a 

let  aside  for  this  reason,  If  defendant's  basis  unwarranted  alike  by  the  plead- 

counsel,   by   consent    duly   entered   of  Ings,  the  evidence,  the  charge  of  the 

record,  agreed  that  one  of  the  jurors  court,  and  the  law  governing  the  case, 

might  be  withdrawn.    Com.  v.  Daily,  ii  it  must  be  set  aside.     Holden  i>.  Bel- 

Ciuh.  (Mass.)  80;  Stste  v.  Borowsky,  tnont,  33  Ohio  St.  sSj. 

It  Nev.  119,  Duty  of  tha  Jnrj.— It  Is  the  duty  of 

1.  In   Northern   Banlc   v.   Buford,   I  the  jury  to  find  a  verdict  upon  the  evj- 

Duv.  (Ky.)  335,  It  seems  that  the  parties  dence  given  In  the  course  of  the  trial, 

agreed  that  a  majority  of  the  jurors  and  upon   that   alone.     Of  course,  Its 

might  render  a  verdict  upon  which  jndg-  weight   and   credit   should   be    judged 

ment  should  be  entered.     This  operated  by  them  in  the  light  of  their  own  ez- 

as  a  mere  a^eement  to  dispense  with  perience,  and  that  should  be  done  with- 

theunanimous  concurrence,  and  not  as  a  out  anv  addition  to  it,  or  modification 

submission  to  arbitrators,  whose  award  of  It  arising  out  of  the  peculiar  scientific 

should  be  final.  requirements,  or   actual   knowledge  of 

Where  consent  to  a  majority  verdict  the  facts  in  controversy  by  one  or  more 
was  obtained  by  one  party,  in  posses-  of  their  number.  The  law  is  impera- 
sion  of  information  regarding  the  jury  tlve  In  exacting  that  oral  evidence  given 
which,  had  his  opponent  known,  would  upon  the  trial  of  civil  and  criminal  cases 
hsve  prevented  an  agreement,  the  ver-  t>e  detailed  under  the  solemnity  of  an 
diet  should  be  set  aside.  Snow  v.  oath  properlv  administered  to  the  wit- 
Hardy,  3  Minn.  77.  ness,  and  without  any  distinction  In  the 

S.  Pm  >Bd  Dallbente  Flndlnf.—  character  of  the  information  to  be  con- 

Nathfng  short  of  a  free  and  deliberate  vejed,  whether  it  consists  in  deductions 

finding,  made  upon  a  conscientious  con-  of^science  or  the  knowledge  of  facts. 

Ticlion  of  the  judgments  of  the  jurors.  The  universal  prevalence  and  applica- 

will  satisfy  the  law.    Merseve  v.  Shine,  tion  of  this  rule  excludes  jurors  from 

]7  Iowa  z;3.  communicating  with  others  for  the  pur- 

Paaslonoinajiidiae. — Where  the  ver-  pose  of   Influencing  their  conclusions, 

diet  manifests  the  influence  of  passion  the  knowledge  of  any  fact,  and  the  ex- 

or  prejudice    It   should   be    set  aside.  IstenceofanyscientlticopinionsbearlnK 

Jeffrey  v.  Keokuk,  etc.,  R.  Co.,  ji  Iowa  upon  the  questions  submitted  to  their 

U9<  Damrille  f.  St.  Loula,  etc.,  R.  Co.,  decision.   If  a  jurorhasacqulred  knowl- 

17  Mo.  App.  301.  edge  concerning  any  circumstances  of 

FTMnmptlan  «f  Paailon  or  FraJndloe.  the  case,  or  has   arrived   at   sdentilic 

— It  was  contended,  in  Conrad  Seipp  conclusions   bearing  upon  the  contro- 

Brewing  Co.  v,   Doody,  35  111.  App.  versy  pending  before  the  juij,  that  It  la 
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renderedundersuchcircumstances.*  Hence.all  coercion  employed 

Important  for  the  jurore  upon  the  panel  view*  if  Induced  to  believe  thej  are  cor- 

to  know,  It  Is  his  duty  to  be  iworn  and  rect.     But  the  taw  does  not  expect,  nor 

eimmiDed  the  Esme  as  any  other  witness  does  i I  tolerate,  the  agreement  by  a  juror 

In  the  case,  and  under  the  reBpotiBibility  upon  a  verdict,  unlets  he  Is  convinced 

□f  his  oath  to  state  the  facts  known  to  that  it  Is  right;  in  other  words,  unles* 

hiro,  or  the  opinions  formed  by  him,  In  It  Is  his  verdict — a  verdict  which  hiacon- 

the  presence  of  the  psrtiee.     People  v.  science   approves,  and  he,  under  oath, 

Zeiger,  6  Park  Cr.  Rep.  (N.  Y.)  3^5.  after  a  full  consideration,  believea  to  be 

An  action  wag  brought  by  the  plain-  right.  To  say  that  jurors  may  compro- 
tiff  to  recover  upon  an  agreement  made  mlse  upon  a  verdict,  U  to  saj'  that  twelve 
by  the  plaintiff  with  the  defendant  for  jurors,  all  differing  widely  in  their 
working  his  farm  on  shares,  alleglne;  In  views  as  to  what  verdict  ought  to  be  re- 
his  complaint,  among  other  things,  that  turned,  without  any  of  them  changing 
the  defendant  appropriated  and  used  their  views,  may  agree  upon  a  verdict 
more  than  his  half  share  of  the  milk  and  which  is  not  believed  to  be  right  by 
butter.andomittedtopay  hishalfof  the  any  considerable  number  of  the  jurors, 
•chool  tax.  The  plaintiff  also  claimed  but  agreed  to  as  a  matter  of  expediency 
a  large  quantity  of  corn,  oats,  and  pota-  In  order  to  dlBpose  of  the  case,  without 
toes  used  by  the  defendant  as  well  as  the  approval  of  the  consciences  of  any 
for  work  done,  beef  sold,  and  money  considerable  number  of  the  panel  n- 
loaned.  The  defendant  in  bis  answer,  proving  of  it.  The  instruction  telle  tb« 
pleaded  a  denial  and  set-off.  The  evi-  jurors  the  law  expects  them  to  make 
dence  at  the  trial  was  very  uncertain  concessions  and  compromises,  and 
as  to  the  quantity  o(  corn,  oats  and  agree  upon  a  verdict  which  their  con- 
potatoes,  milk  and  butter,  which  the  sciences  do  not  approve,  but  they 
plaintiff  claimed  the  defendant  had  ap-  should  do  so  as  a  matter  of  expediency, 
propriated.  Nevertheless,  the  jury  re-  in  order  to  dispose  of  the  case." 
turned  a  verdict  for  t45>  In  the  face  of  See  Instructions,  vol.  11,  p.  358. 
testimony  so  uncertain  that  a  verdict  In  the  of  case  Goodsell  v.  Seelej,  46 
for  any  definite  amount  could  not  have  Mich.  633  ;  41  Am.  Rep.  183,  the  court, 
rationally  been  rendered.  It  was  held  In  speaking  of  the  jurors  compromising, 
that  such  a  verdict  could  only  have  been  says:  "The  law  contemplates  that  they 
determined  by  the  wildest  conjecture  shall,  by  their  discussions,  harmonize 
and  was  not  based  upon  any  calculation  theirvlewslf  possible,  but  not  that  they 
warranted  by  the  testimony',  and  such  shall  compromise,  divide,  and  yield  for 
mereconjecture  was  insufficient.  Simp-  the  mere  purpose  of  an  agreement." 
son  V.  Buck,  ;  Lane.  (N.  Y.)  337.  OompromlsB  Verdict*  Rot  HeceiHWllr 

OomiirDmlaa  VarSlet*  OondamnMl. — In  DIsk*^ — Harrison    v.   Powell,   34    Ga. 

the  case  of  Richardson  T'.  Coleman,  131  530.     And  see  Randolph  v.  LampkJn, 

'    '          i  the  trial  judge  charged   the  90  Ky.  351. 


jury. 


n  relation   to  their   verdict   that         It' 


the  law  expected  and  tolerated  reason-  v.  Missouri 

able  compromises  and  fair  concessions  thai  the  veraii^L  renuereu  was  a  com- 
on  their  part  The  supreme  court  promise  verdict  and  hence  Invalid, 
held  this  to  be  erroneous,  and  in  com-  The  supreme  court  disposed  of  this 
menting  thereon  uses  the  following  objection  by  declaring  that  there  are 
language:  "The  law  does  not  expect  but  few  verdicts  returned  giving  dam- 
any  compromise  on  the  part  of  the  ages  for  tort  In  which  the  amount  is 
jurors.  It  expects  every  juror  to  exer-  not  the  result  of  a  compromise  between 
else  hla  individual  judgment,  and  that  the  members  of  the  jury. 
when  a  verdict  Is  agreed  to,  it  will  be         1.  Georgia  R.  Co.  v.  Cole,  77  Ga.  77  ; 


the  verdict  of  each  individual  juror.  Merseve  p.  Shine,  37  Iowa  153;  Fan- 
In  arriving  at  e  verdict,  the  juror  grieve  v.  Moberly,  39  Mo.  App.  141. 
should  not  Indulge  In  undue  pride  of    In  this  last  case  it  was  observed  that 


personal  opinion,  and  he  should  not  be  trial   courts  cannot  he  too  careful    of 

unreasonable    or    obstinate,    and    he  unduly   Influencing  the   minds  of  the 

should   give  due  consideration   to  the  jury,  or  swerving  them  from  the  dic- 

vlews  and  opinions  of  other  jurors  and  lates  of  an   enlightened  conacienttous 

listen  to  their  arguments  with  a  willing-  judgment;  but  within   proper  bounds, 

nega  to  be  conTtnced,  and  yield  to  their  and  especially  in  cases  where,  from  the 
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on  the  part  of  the  judge,*  remarks  having  the  effect  of  hastening 

the    operation  of   their   minds,*  all   threats  and   unwarrantable 

character  of  the  fisue  and  the  evidence,  He  mar  properly  invite  their  attention 

there  can  be  little  toleration  of  obvious  to  the  importance,  tiotb  to  the  parties 

unreasonable   obstniction   to    a  judg-  and  to  the  public,  in  agreeing  upon  a 

tnetit,  the  court  may  urge  upon  the  jurj  verdict,  that  thus  (he  lime  and  expense 

the  propriety  and  importance  of  reach-  o£  a  trial   may   be  saved.    These  and 

lite  the  concluiioD  under  the  law  and  other    coniiderations   may,   and   fre- 

evidence.  quently  ought  to  be  urged  upon  the 

X.    'Where  the  verdict  cannot  be   re-  consideration  of  the  jury,   to   induce 

garded  bb  the  result  of  deliberate  judg-  them  to  make  an  honest  and  faithful 

ment.    but    as    having    been    broi^ht  effort  to  bring  their  minds  together, 

about  by  the  supposed  paratnount  duty  and  thus  agree  upon   a  verdict.     But 

of  the  Juiy  to  agree  upon   a   verdict,  beyond  this  he  is  not  at  liberty  to  go. 

rather  than  by  free  and  unbiased  con-  Greeo  v.  Telfair,   u   How.  Pr.  (N.  Y. 

miction  of  what  their  verdict  ought  to  Supreme  Ct)   a6o;  Wat«on  v.  Minne- 

be,   and   upon  the  Interference  of  the  apoHs  St.  R.  Co.,  53   Minn.   ;i;i.     And 

court  it  appears  to  have  had  such  effect  see  Cranston  v.  New  York  Cent,  etc., 

upon   the  jury,  their  verdict  ought  to  R.   Cot    103   N.  Y.   614;   Conners  v, 

be   set   aside.     Randolph  v.  Lampkln  Walsh,  131  N.  Y.  590;  Darlingv.  New 

SKy,   551;  Edens  v.  Hannibal,  etc.,  York,  etc- R.  Co.,  17  R.I.  70S;  Hous- 

Co.,  71  Mo.  III.  too  *.  Ladies'  Union  Branch  Assoc,  87 

There  ought  not  to  be  anything  in  the  Ga.  303. 

conduct  of   the   court  towards  a  jury  Where  a  court  said  to  the  jury,  "This 

which  irould  appear  to  press  them  to  jury  Is,  in  the  eye  of  the  law,  as  capable 

give    up  rational  doubts   or  disregard  of  deciding  this  case  and  reaching  a 

dlflicuUiei   which   may   arise   in   Uieir  verdict  as  any  that  may  be  impaneled 

■ninds   upon  the  evidence  of  the  case,  hereafter,  and   I  am  supposed  to  give 

State  v.  Austin,  6  Wit.  305.  you  some  further  opportunity  to  con- 

Dnreaa — After  a  jury  had  been  en-  aider  your  verdict.     Go  to  your  room 

gaged    in   their   deliberations    about  and  make  an  honest  effort  to  agree,  and 

twenty-'four  hours,  they   sent  word  to  follow  the  rule  whlchlhavei^venyou, 

the   judge   that   they   were   unable   to  and  I  do  not  think  it  wilt   trouble  you 

agree   upon  a  verdict.     The  judge  re-  in  agreeing."     This  was  held  in  Parker 

piled  thai  "  he  did  not  beileve  it  yet,"  v.  Georgia  R.  Co.,  83  Ga.   5^9,  to  be 

and    that  It  was  essential   they  agree  not   undue  pressure  of  the  jury  to  a 

that  lilKht,  as  he  was  going  away  and  verdict,  though  it  went,  perhaps,  to  the 

wouldn"t  i>e  back  for  several  days,  and  allowable  limit.     See  also  Caldwell  v. 

the  jury  might  not  be  discharged  until  New  Jersey  Steamboat  Co.,  47  N,  Y. 

bla  return.    This  information  seemed  383;  Austinf.  Appling,88Ga.54;NBW 

to  bave  the  effect  of  adjusting  the  ir-  Trial,  vol.  16,  p.  jia. 

reconcibble    differences   of    the  jury,  DMaatioit  of  Jturj. — It  has  been  de- 

with  the  admirable  result  of  a  verdict  clared   to   be   In  the  discretion  of  the 

in  less    than  an  hour,  but  the  judgment  trial  judge  to  refuse  to   discharge  the 

rendered  thereon   was  verv   promptly  jury  until    they   arrive   at    a   verdict, 

and  properly  reversed  by  the  appeUate  Wilson  r.  New  York  Cent.,  etc., R.  Co. 

court.      Pierce  v.  Pierce,  38  Mich.  413.  (Supreme  Ct),  3d  N.Y.  Supp.ftj.     See 

A  Jade*  Mar  Urn  an  AcrsNnent  to  a  also  Darling  v.  New  York,  etc.,  R.  Co., 

BaaaonAbla  SxtetLt.— It  is  both  proper  17  R.  I.  708. 

and  coromendable  that  a  judge,  after  I.  After  the   submission  of  the  evl- 

the  labor  and  expense  of  a  trial,  should  dence  and  charge  of  the  court,  the  jury 

endeavor,  by  all  legitimate  means,  to  having  been  sent   to  their  room  about 

secure  a  venlict.    To  this  end  he  may  half  past  eight  o'clock  Saturday  night, 

properly  urge  a  jury  to  engage  in  their  and   some   time  before  twelve  o'cbck 

deliberations  in  a  spirit  ofliberal  con-  the  judge  haviug  sent  the  sheriff  to  fn- 

cesslon.     He  may  properly  explain  to  quire  of  the  jury   whether  they  were 

them  the  theory  of  trial  by  juiy;  that  likely  to   agree,  and  having  received 

Its   object   is  to   give   the  parties   the  from  the  jury  a  reply   that  they  were 

nnlted  judgment  of  twelve  minds  upon  not,  it  was  error  to  call  them  In  about 

the   quettion   at   iasue  between  them,  half  an  hour  afterward  and  tell  them 
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interference  equally  avoid  the  resulting  verdict.'  Litigants  in  a 
cause  before  a  jury.are  entitled  to  the  exercise  of  this  reasonabledis- 
cretion  and  deliberate  reflection.*    For  this  reason  the  jury  is  not 

that  it"  was  nearlv  twelve  o'clock,  that,  justice  mav,  though  honestlj,  give  in 
the  next  day  being  Sundaj,  the;  would  regard  to  their  verdict,  without  the  con- 
have  to  cease  their  deliberations  until  sent  of  parties ;  and  on  this  ground  the 
after  midnight  of  the  next  day ;  that  judgment  was  reversed.  Valentine  v. 
during  that  time  they  were  not  to  dls-  Kelly,  54  Hun  (N.  Y.)  78. 
cuss  &e  verdlct,ar  anything  connected  Piomlaa  6f  Jndlelal  Olamaner. — Where 
with  the  case;  that  thej  would  have  to  the  jury,  after  retiring,  atkcd  the  court 
keep  together  during  the  entire  day  and  whether  or  not.  If  they  brought  In  a 
night ;  that  the  sherifF  would  provide  a  verdict  of  guilty,  they  could  depend 
place  for  them  to  sleep  together,  and  upon  the  clemency  of  the  court  toward 
that  they  would  be  furnished  with  their  the  prisoner,  and  the  court  replied  dut 
meals,  hut  at  their  own  expense."  It  la  they  could,  whereupon  a  verdict  nf 
not  to  be  wondered,  that  tbua  adtnon-  guilty  was  rendered,  such  verdict  war 
Isbed,  an  agreement  was  promptlj  set  aside.  McBean  1!.  State,83Wis.  106. 
reached,  nor  that  the  verdict  was  held  Bamarka  by  OOaar  la  Dharca. — In  the 
to  be  fatally  defective.  Henderson  v.  case  of  Thomai  v.  Chapman,  45  Barb. 
Reynolds,  84  Ga.  \ta.  And  see  Nel-  (N.  Y.)  98,  It  appeared  that  the  officer 
ling  o.  Industrial  Mtg.  Co.,  78  Ga.  I160.  In  charge  of  the  jury  stated  to  them 

BmmAi  to  Baatati  Ijoj.—lii  Mcln-  thai  the  court  had  adjourned  and  left 

tfrew.  People,  38  111.  ,514,  the  court  in-  orders  for    him  (said  officer)   to   lock 

formed  the  jury  as  they  retired,  that  he  up  the  jury  and   keep  them  all  nlriit, 

would  hold  court  open   for  a  specific  unless  they  agreed  upon  a  verdict;  that 

time  to  see  If  they  would  be  able  to  the  case  was  clear  for  the  plaintiff,  and 

agree,  and  if  they  should  not,  that  he  that  the  jury  had  better  agree  and  go 

would  adjoum  until  the  next  morning,  home;    that   If  they  did   not  toon,  he 

It  was  urged   that   these  words  were  should   lock    them   up   for   the   night, 

calculated  to  prejudice  the  prisoner  by  The  verdict  was  set  ailde  by  the  appel- 

liastening  the  action  of  the  jury.    How-  late  court   on    the   ground    that   auch 

ever,  as  tlie  jury  did  not.  In  fact,  agree  statements  were  calculated  to  Influence 

forseveral  hours  after  the  timelndicated  the  verdict. 

by  the  judge,  It  could  not  be  maintained  1.  Green  t>.  Telfair,  11  How.  Pt.  (N. 
that  the  remarks  of  the  judge  had  this  Y.  Supreme  Ct.)  a6oi  Caldwell  r.  New 
effect,  and  the  appellate  court  also  adds  Jersey  Steamboat  Co.,  47  N,  Y.  ^3. 
that,  in  Its  opinion,  men  qualified  to  act  n&warrantable  lutarfarenae. — An  fl- 
at jurors,  and  having  In  charge  the  life  lustration  of  what  the  supreme  courtof 
of  a  fellow  being,  would  hardly  be  in-  >4/(iiiiRa  justlydcclaresamost unprec- 
fluenccd  by  such  remarks.  edented  and   unwarranted   Interference 

Admonition  to  Ag»«. — After  the  jury,  with  the  deliberations  and  province  of 

in  a  case  before  a  justice  of  the  peace,  the  jury,  occurred  in  Perkins  i>.  Stale, 

had  retired  to  deliberate,  the  justice,  in  jo  Ala.  154,  where  the  jury,  after  faav- 

the  absence  of  both  parties  and  their  ingretired  to  consider  tiielr  verdict,  and 

counsel,  and  without  their  consent,  en-  not    having    returned,   after  several 

tered  the  jury  room  and  held  a  consul-  hour«,    the  presiding   judge,  in    the 

tatlon  with  them  about  the  case.     The  absence  of  the  defendant  and  his  at- 

foreman  of  the  jury  stated  that  they  tomey,  sent  for  the  jury  and  inquired 

could  not  agree,  and  the  justice  replied  why  ther  did  not  Bnd  a  verdict,    when 

thatfOn  account  of  the  great  amount  of  Informea  that  they  could  not  agree,  he 

time   consumed,  and   the   expense   en-  said  to  them  that  he  would  keep  Uie 

tailed  in  the  trial  of  "these  law  suits,"  court  open  until   they  did  agree,  and 

he    thought    they    ought    to    agree,  that  under  the  charge  of  the  court  thej 

The  jury  soon  found  a  verdict.     It  did  had  nothing  to  do  but  convict  the  d^ 

not  appear  that  the  justice  manifested  fendant,  or  that  they  themselves  would 

any  partiality  or  had  any  motive  for  be  guilty  of  moral  perjury, 

coercing  a  verdict.    It  was,  nevertheless,  I.  Knight   v.  Fisher,   ic  Colo.  176; 

maintained   that  the  jury,  after  It  re-  Houk  f.  Allen,  I361nd.5^;  Ryerson  c. 

ttrea,  must  remain   untrammeled   and  KItchell,  3  N.  J.  L.  gqS;  Memphis,  eti^, 

uninfluenced  by  any  advice  which  the  R.  Co.  v.  Pillow,  9  Heiak.  (Tenn.)  148. 
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allowed  to  substitute  chance  devices,  whose  contingent  result  de- 
termines what  their  verdict  shall  be.'  True,  these  experiments 
may  be  adopted  by  the  jury  for  the  purpose  of  ascertaining,  for 
their  own  information,  what  the  average  estimate  or  opmJon 
is,*   although   such  methods  are    regarded   by  the   courts  with 

Where  the  jury  agreed  that  three  ol  caprlcloui    or     conjectural     Mtlmate. 

their  nataber  Bhould  >ettl«  the  contro-  Walker  v.  Smith,  4  Dall.  (Pa.)  390. 

T«n*  ai  to  the  amount  of  their  Terdict,  1.  btaUlSMit   BeflMtton.— Jurora  are 

the  findlngof  thejur^wM  tetaalde.    It  bound  by  their  oathi  and  coniclencM 

iras  heldthBttheremalningjuroraaur-  toact intelligentlv— not btiudl}'.   Thej 

rendered  their  own  judgment  and  their  cannot  ditcharge  this  respondblUtj'  b^ 

<nm  will  and  voice  tn  the  aettlement  of  agreeing    that    the    verdict,    or     any 

this  important  queMion.and  were  mere  matrriaT  part   thereof,  shall  be  detcr- 

inatruments  for  the  registration  of  the  mined  by  any  process,  the    result    of 

laofthe  three  Jurors  selected  which  iBunknowntothematthetimeof 

Bcertain  the  amount  they  should  the  agreement     Knight  v.  Fisher,  15 

Tender  by  theirTerdlct.    Memphti,  etc.,  Colo.  176. 

R.  Co.  V.  Pillow.  9  Helsk.  (Tenn.)  148.  Where  a  minority  o(  two  juror*  de- 

Tn4I«t  Withwrt    BvUiIbc.  —  A  jury  elded  among  themselves  that  the  toas- 

may,  if  they  choose,  render  their  ver-  Ing  up  of  a  coin  should  decide  whether 

diet  without  retiring  from  (he  court  ther  would  agree  with  the  majority, 

room ;  for  example,  in  Board  of  Trus<  and  thus  make  th«  verdict  unanimous, 

taes  -o.  Baker,  34  111.  App.  331,  the  de-  this  was  held  to  be  a  gambling  verdict, 

feodant  offered  no  evidence  in  his  be-  and  as  such  was  set  ulde.     Donner  v. 

half,  and  it  was  assigned  for  error  that  Palmer,  33  Cat.  40. 

the  court  refused  lo  decide  upon  a  de-  Thus,  ■  verdict  arrived  at  by  catting 

murtcr  to  the  plaintiff's  evidence,  Intei^  lots  Is  invalid.     Obear  i>.  Grev,  68  Ga. 

poaedbycounselfortbedefendant.when  183;  WrightT).  Illinois,  etc.,  Telephone 

the  plaintiff  had  rested,  but  permitted  Co.,  10  Iowa  195 ;  Merseve  v.  Shine,  37 

the  jury  to  consider  the  evidence  intro-  Iowa  313 ;  Wright  i>.  Abbott,  160  Mass. 

dticed,  and  to  find  and  retom  a  verdict  3051   Mitchell  v.   Ehle,  10  Wend.  (N. 

wftfaont  leaving  the  court  room.     See  Y.)  595. 

aUo  Conner  K.Jackson,  50  Ala.  384.  DallbaraM   Jadgmattt. — "A    verdict," 

JVTon    TaUBf    VMas. —  The    jurors  says  the  court.  In  Burke  v.  Magee,  17 

•hoold  not  be  allowed  to  take  notes  of  Neb.  156,  "  ihould  be  the  result  ot  de- 

the  evidencededuced.forsuch  a  practice  liberate    judgment,    not  a    chance  or 

Is  -well  calculated  tadlvert  the  attention  hazard." 

from  the  evidence,aslt  would  naturally  3.  Karaljr  SxparlflMataL — The   prac- 

be  progrctalng  while  such    notes  were  tlce  of  marking  on  slips  of  paper  the 

being  made.    The  juror    should  reg-  REOOunt  which  each  juror  is  willing  to 

ister    the  evidence,  as  it  is  given,   on  find,   and    dividing    the   a^regate    hy 

the    tablets  of    bit   memory,  and   not  twelve,  tlmply  resorted  to  tor  the  pur- 

otherwise.    Cheek    v.  Stste,   35    Ind.  pose  of  teeing  "how  near  they  could 

4,9a.     Bnt  the  act  of  a  juror  in  taking  come  together,"  without  any  previous 

notes   of  the  evidence   Is  not  mitcon-  agreement  to  abide  by  the  result,  does 

duct  sufficient  to  set  aaide  the  verdict,  not  Invalidate  a  verdict  rendered  for 

irbere   he,  upon  belDg  admonished  bv  the  quotient.     Conklln  v.  Hill,  3  How, 

the  court  of  the  impropriety  of  hit  act,  Pr,  (N,  Y.)  6;  Lee  u.  Clute,  10  Nev. 

cc*seB     taking     notes.      Batterson     v.  149;    Batterson  v.  State,  63    Ind.    531 ; 

State,  63  Ind.  531.  Hamilton   v.   Des   Moines   Valley    R. 

■■salt  11  all  «f  Damacaa — lAlltnda  of  Co.,  36  Iowa  31 ;    Haight  v.  Koyt,  50 

OtasnUoB. — Although    In    tlie   assess-  Conn.  583;  St.  Claim.   Missouri  Pac 

meDt  of  damages  th«  jury  has  a  great  R.   Co.,  39    Mo.  App.   76;    Dodge  v. 

•nd    useful   latitude  in    cases  of   tort,  Carroll,    59    N.    H.   137.     As    to    this 

bimI  mixed  caaes  of  negligence  and  tort,  practice  In  criminal  cases,  see  Cochlln 

where  no  precise  standard  of  damages  i>.   People,   93    III.   410;    Batterson    ■v. 

is  cstabliahed,  In  cases  of  contract,  n-  State,  63   Ind.  ^31 ;  Glidewell  v.  State, 

press   or  implied,    where  a  mere  cal-  13  Lea  (Tenn.)  133;   Warren  v.   State, 

culattan  furnishes  a  uniform  standard  9  Tex.  App.  619;  31;   Am.  Rep.  745; 

of  right,  the  jury  should  indulge  in  no  Thompton't  Case,  8  GratL  (Va.)  638. 
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disfavor ;  *  and  where  there  is  no  previous  agreement  to  abide  by 
the  result  of  such  an  operation,  a  subsequent  finding,  identical  in 
terms  or  amount,  will  not  be  disturbed  on  this  account*  But 
let  a  previous  agreement  to  adopt  the  contingent  and  alto- 
gether uncertain  result  of  the  experiment  be  shown,  and  all  juris- 
dictions seem  to  be  uniform  in  proclaiming  the  absolute  nullity 
of  such  a  verdict.* 

1.  A   B*praluiMlbU    PrmeUM.— The  Neb.  156;   Lee  v.  Clute,  to  Nev.   149; 

practice  of  jurora  marking  severallv  the  Dana  v.  Tucker,  4  John*.  (N.  Y.)  487; 

amount  of  damigee  which   they  Indi-  Moses  v.  Centrai  Park,  etc.,  R.  Co.  (C. 

viduallv  were  in  favor  of  finding  for  the  PI.),    13   N.  Y.  Supp,  13;  Conklin   i 

platntift;  and  dividing  the  aggregate  of  Hlil,  a  How.  Pr.   [N.  Y.)  6;   Dorr  i 


LsbjF  thenumberofjuron.     Fenno,   13   Pick.   (Mass.)  520;   Forbes 
L  repreheniibie  one.     A  fair  verdict,     v.  Howard,   4   R.   I.  364;  Luft  n,  Lin- 


the   de1il>erate   opinion   of  the    jurors     nne,  17  R.  I.  410;  Bennett  v.  Baker,  1 
juror*  would  mark  a  much  larger  aum     (Tenn.)  43;   34  Am.  Dec.  616;   Hand- 


upon   the  evidence,  could   scarcely   In     Humph.    (Tenn.)   399;   34    Am.    Dec. 
r  be  obtained.     Some  oE  the    6isi     Eltedge    v.   Todd,    t   Humph. 


their     candid    judgment    would  ley   v.   Leigh,  8  Tex.   119;   Prultt  i 

sanction,  In  order  to  make  up  the   ex-  State,  30  Tei.  App.   \$6;  Blrchard  o. 

pected  deficiency  of  others,  and  ao  the  Booth,  4  Wis.  67. 

honest  jurors  would  be  deceived,  and  a  Frsvlcns  AcrMm«iit. — II   jurors  pre- 

dishonett  verdict  obtained.     Halght   v,  vloutty  agree  to  a  particular  method  of 

Hoyt,  JO  Conn.  583.  arriving  at  a  verdict  and  to  abide  by 

As  «  Last  Baaort.— Where,  In  an  ac-  the  contingent  result  at  all  events,  with- 

tlon  for  damages,  the  witnesses  differ  as  out  reserving  to  IbemselveB  the  liberty 

to  the  value  of  the  property  injured,  the  of  dissenting,  the  verdict  should  be  Btt 

ordinary  rules  of  weighing  testimony,  aside,  hut  it  the  mode  Is  adopted  merely 

such  as  honesty,  disinterestedness,  op-  for  the  sake  of  arriving  at  a  reasonable 

porlunily   for  knowledge   and   intelli-  amount,  without  binding  the  jurors  br 

gence,  should  be  resorted  to  before  at-  the   result,  the   verdict   should    Gtand. 

tempting  to  reach  a  satisfactory  result  Lee  v.  Clute,  10  Nev.  149. 

bv   averaging    the    values    sworn    to.  Qvotlaat  at  Term  or  Imi 

Harvey  i'.  Boswel),  6(^  Ga.  550.     And  The  fact  that  the  jury,  In  fixing  upon 

see  Kansas   City  R.  Co.   v.  Ryan,  49  the  term  of  Imprisonment  to  t>e  served 
by  the  defendant,  took  the  quotient,  re- 

— Tlie  suiting  from  the  aggregate  of  the  peri- 

t  is  an  ods  indicated  bj  each  juror  divided  by 

improper  proceeding  for  idem  to  arrive  the  number  of  jurors,  as  a  proposition 

at  a  verdict  by  each  setting  down   the  merely  of  the  term  of  Imprisonment,  la 

amount,  if  any,  he  is  in  favor  of  award-  not  improper,  if  not  done  pursuant  to  a 

ing  the  plalnuR',  and  dividing  the   ag-  previous  agreement  to  accept  such  quo- 

fregate  by  twelve.     Sharp   v.   Kansas  tient  as  such  term.     Batterson  c.  State, 
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ity  Cable  R.  Co.,  114  Mo.  94.  63  Ind.  531. 

8.  Wilson  V.   Berirman,  S  Cal.  44;  I.  Wilson  v.Berryman,;  Cat.  44;  63 

63   Am.    Dec.  78;   Hunt  f.  Elliott,  77  Am.  Dec.  78;  Hunt  v.  Elliott,  77  CaL 

Cal.  588;  Illinois  Cent.  R.  Co.  Ti.  Able,  s88;   Diion   v.  Pluns   (Cal.   1893),  31 

59  ill.  131;  Guards.  Risk,  II  Ind.  156;  Pac.   Rep.  931 ;   Knight  v.  Fisher,  15 

St.  Louis,  etc.,  R.  Co.  v.   Myrtle.  51  Colo.  176;   Pawnee  Ditch,  etc.,  Co.  r. 

Ind.  566;    Ruble  v.  McDonald,  7  Iowa  Adams,  i  Colo.  App.  350;  Schoolfield 

90;  Hendrlckson  V.  Kingsbury,  31  Iowa  v.  Brunton  (Colo.  1894),  36  Pac.   Rep. 

379;   Thompson   v.    Perkins,   j6  Iowa  1103;  Flood  *.  McClure  (Idaho,  1893), 

4S6-,  Hamilton   v.  Des  Moines  Valley  31  Pac.  Rep.  354;  Rot  i>.  Goings,  j  I  a 

R.  Co.,  36  Iowa  31;   Bally  n.  Beck.  31  111.  656;  Illinois  Cent.  R.  Co.  v.  Able. 

Kan.  337;  Johnson  v.  HuBband,33  Kan.  59  IlH  131;  Guard  f.  Risk,  11  Ind.  156; 

*^ngley  v.   Morse,  40   Kan.  591 ;  Chicimo,  etc.,  R.  Co.  v.  McDanlel,  134 

City,  etc.,  R.  Co.  v.  Ryan,  49  Ind.  1661  Hamilton  v.  Des  Moines  Val- 

Nan.  I  ;  Parham  t>.  Harney,  6  Smed.  J;  ley  R.  Co,  36  Iowa  31;  Hendrickson  v. 

M.  (Miss.)  ss;   Burke   v.    Magee,    37  Kingsbury,  31  Iowa  379;  Thompson  v. 
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BaqmliltM. 


(ft)  How  Ii^npv  Xatludi  of  ArriTlng  kt  Twdlet  K^  B*  Ihiwn. — The  gen- 
eral rule  of  law  on  this  subject,  as  it  exists  both  in  England  and 
in  the  United  States,  forbids  the  reception  of  a  juror's  testimony, 
introduced  for  the  purpose  of  impeaching  the  verdict  in  which  he 
has  concurred.*  Hence,  it  follows  that  a  resort  to  illegal  prac- 
tices in  the  jury  room,  whereby  litigants  are  deprived  oi  the  ex- 
ercise of  that  sound  judgment,  and  thoughtful  consideration  of 
the  merits  of  the  controversy,  which  they  have  a  right  to  expect 


■.  Wade,  48  Iowa  S47;  Ruble  -u.  Mc- 
Donald, 7  Iowa  90;  Johnson  i'.  Husband, 
jj  Kan.  177;  Werner  v.  Edmlston,  34 
Kan.  109;  Allard  i<.  Smith,  2  Mctc, 
(Kt.)  197;  Dorr  V.  Fenno,  I3  Pick. 
(rfais.)  jjo;  Parham  v.  Harney,  6 
Smnt.  ft  M.  (Miss.)  55;  Burke  v.  Ma- 
gee,  17  Neb.  156;  Lee  xi.  Clute,  10  Nev.  of  the  partii 
149;  Smith  V.  Cheetham,  3  Cal.  {N.  Y.)     cording  to  the  judgi 


be  returned  (or  the  partj  receiving 
such  majoritj,  and  the  agreeinent  was 
carried  □ut,averdict  beingreturned  in 
accordance  therewith.  The  court  held 
that  a  verdict  could  not  be  arrived  at  law- 
fully in  that  way,  and  in  the  opinion  it 
■■   ■■  It  is  very  clear  that  the  right* 

' detercnineoac- 

con  science! 


57;  Dana  r.  Tucker,  4  Johns.  (N,  Y.)     of  the  members   of   the  j 


487;  Harvey  v.  RIckett.  15  Johns.  (N. 
Y.)87;  Roberts  v.  Failis,  i  Cow,  — 
Y.)  i-A-,  Joyce  v.  State,  7  Baxt.  (T» 
173;  Williams  -v.  State,  ij  Lea  {Tt 


their  right,  but  that  the  verdict  was  the 
mere  creature  of  the  agreement  t» 
which  the  jurors  bound  themselves  [n 
advance  of  the  verdict."  Houk  v.  Allen, 
136  Ind.  568. 

Where  an  agreement  on  the  part  of 

iph.  Cl^n'n.)     the  jurors,  that  the  amount  of  the  re- 

cover3'  thould  be  determined  by  each 

marking  down  a  sum  and  dividing  the 

,  364;  Luft  B.    aggregate  by  twelve,  rendered  the  ver- 

I. '410;    Mandley   o.     diet  invalid  in  part.  It  was  held  that  the 

""    portion    might    be    permitted    t 


399;  34  Am.  Dec.  655 ;  Elledge  v.  Todd, 
I  Humph.  (Tenn.)  43  ;  34  Am,  Dec.  616 ' 

Forbes       "'  '       "    

LIngani 

Leigh,  8Tei.  iiq. 

Even  where  it  is  uncertain  whether    stand  if  the  defendi 
or  not  there  was  a  previous  agreement     remittitur  as  to  the  excels.     Fuller  v. 
to  abide  by  the  quotient,  it  having  been     Chicago,  etc.,  R.  Co.,  31  Iowa  iii. 
ihown  that  at  leaet  four  of  the  jurors        HoBxprasa  IsrMHWiit. — In  Williams 
l>elleyed  themselves   so  bound,  a  ver-     v.  State,  15  Lea  (Tenn.)  "9;  54  Am. 


should  be  set  aside. 
Johnson  v.  Husband,  3Z  Kan.  177. 

TsTdletby  Lot. — The  juiy  being  un- 
able to  find  a  verdict,  one  of  the  jurors 
proposed  that  a  certain  number  of  bal- 
lots be  cast,  and  that  a  verdict  be  ren- 
dered (or  the  partv  receiving  the  ma- 
jorityoftheballots.  This  was  agreed  to, 
and  a  verdict  rendered  in  pursuance 
thereof.  Upon  appeal,  thecourt  main- 
tained that  the  parties  were  thus  de- 
prived of  their  right  to  a  verdict  accord- 
ing to  the  consciences  of  (he  majoritv  Warburton, 
of  the  jury.and  that  as  the  verdict  was  "     ' 

the  mere  creature  of  an  agreement  in 
«liich  (he  jurors  had  bound  themselves 
id  advance,  it  must  not  stand.  Houk 
o.  Allen,  ij6  lad.  568. 

Where  the  jury  had  been  out  some 
twelve  hours,  they  agreed  that  a  cer- 
tain number  of    balkits  be  cast  and 
counted,  and  if  either  the  plaintlfT  or 
38  C.  of  L.— 18  2 


Rep.  404,  it  did  not  appear  that  there  had 
been  any  express  previous  agreement 
to  abide  by  the  quotient,  but  the  court, 
nevertheless,  held  that  it  was  not  the 
deliberate  judgment  of  each  member  of 
the  jury  upon  the  evidence,  and  hence 
that  it  must  be  set  aside. 

1.  In  England,  it  seems  to  have 
been  settled  finally  that  the  affidavit  of 
a  juror  will  not  be  received  to  show 
that  the  verdict  was  determined  by  lot, 
Vaise  V.  Delav^l,  i  T.  R.  j  i ;  Owen  v. 
ft  P.  326;  Straker 
Graham,  ^  Dowl,  Pr.  Cas.  1:3; 
Avlett  V.  Jewell,  i  W.  Bl.  1299. 

Where  some  of  the  jurors  subse- 
quently confessed  to  the  defendant's 
attornej'  that  the  jury  drew  lots  to  de- 
termine their  verdict,  such  evidence 
was  held  to  be  incompetent  to  estab- 
lish ground  for  a  new  trial.  Aylett  v. 
Jtwiil,  2  W.  Bl.  1299. 
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In  the  Unittd  Slates,  there  ha»  been  Brajt,  (Vt.)    171;    Price  w.  Warren,  1 

some  conflict  of  judicial  opinion  upon  Hen.&M.(Va.]385;Thotnpson'BCaM, 

the  question,  especial  1 J  Id  the  earlier  8    Gratt  <Va.)  641;    Bull's    Caw,   14 

cases,  but  the  practice  appears  now  to  Gratt.  (Va.)  613;    Read   v.  Cora^   » 

be  generally  settled  to  reject  the   teiti-  Gratt.  (Va.)  924;  Steptoe  t:  Flood,   13 

monj  of  tlie  jurors  wiien  offered  to  im-  Gratt.  (  Va. )   313.     And   see    Wilson 

peach   their   verdict.     Bulla'   Case,    14  n.   People,   4   Park.  Cr.  Rep.   (N.  Y,) 

Gratt.  (Va.)6ir    To  this  effect  see  the  619;    Koiner   v,    Rankin,    11    Gratt. 

following  adjudications  :  (Va.)  410. 

Harrison  v.  Rowan,  4  Wash.  (U.  S.)  Counteiieiiti—'Uie  verdict  In  Warner 
.  State,  13  Ark.  317;  v.  Robinson,  i  Root  (Conn.)  194,  was 
man,  5  Cal.  44;  63  Am.  obtained  by  marking  down  the  amount 
Dec.  78;  State  t>.  Freemen,  5  Conn,  which  each  juror  favored  and  dividii^ 
348;  Cokeru.  Hayes,  16 Fla.  368;Good-  the  aggregate  by  twelve;  which  pro- 
win  V.  Bryan,  16  Fla.  396;  State  i>.  ceeding  being  proved  by  inquiry  of  the 
Doone,  i  R.  M.  Charlt.  (Ga.)  1;  Ander-  jurors,  Ihe  verdict  was  set  asi<fe.  The 
8on  V.  Green,  46  Ga.  361;  Forester  ■o.  courts  of  this  state,  however,  have  come 
Guard,  I  III.  74;  13  Am,  Dec.  141;  to  take  adifTerentviewof  the  question, 
Browder  i>.  Johnson,  i  111.  44;  Smith  t>.  for  Uoamer,  C.  J.,  delivering  the  opin- 
Eames,  4  III.  76;  36  Am.  Dec.  515 ;  ion  of  the  court.  In  State  v.  Freeman, 
Butts  ■u.  Tulhill,  10  Iowa  585 ;  Tay-  5  Conn.  34S,  and  considering  the  ques- 
lor  V.  Giger,  Hard.  (Ky.)  ^95 ;  Johnson  tion  of  the  admissibilitv  of  the  testi- 
■V.  Davenport,  3  J.  J.  Marsh.  (Ky.J  390;  mony  of  jurors  toimpeacD  their  verdict, 
Doran  f .  Shaw,  3  T.  B.  Mon.  (Ky.)  411;  concludes  by  saying:  "The  opinion  of 
Woodward  v.  Leavitt,  107  Mass.  453  ;  9  almost  the  whole  leKal  world  is  adverse 
Am.  Rep.  49;  Prussel  v.  Knowtes,  4  to  the  reception  of  the  testimony  In 
How.  (Miss.!  90i  Jones  I'.  Edwards,  57  question,  and,  in  my  opinion,  on  in- 
Miss.  38;  State  u.  Shock.  68  Mo,  553;  vincible  foundations."  Meade  v.  Smith, 
Philips  V.  Stewart,  69,  Mo.  149;    State  16  Conn.  346. 

1/.  Woods  (Mo.   iSw),  37  S.  W.   Rep.         /ffinoiV.— In  an  early /;/.(ni«  ca»e,it 

1114;  Dearborn  T>.  Newhall,  63  N.    H.  was  held  that  the  affidavit  of  a  juror 

301;  Brewster  f.  Thompson,  i  N.  J.  L.  who  tried  the  cause  may  lie  received  to 

1 ;  Randall  u.  Grover,  i  N.J.  L.  175 ;  prove  improper  conduct  on  the  part  of 

lennedy  v.  Kennedy,  18  N.  J.  L,  450;  the  ji  "        " " — ' ~  '" 

Hutchinson  ti.  Consumers'  Coal  Co.,  36  14, 

N.  J.  L.  14  ;  Hackley  11.  Hastle,  3  Johns,  long  remain  unassailed,  for  ir 

<N.  Y.)  351;  Dana  v.  Tucker,  4  Johns,  of  Forester  v.  Guard,  I  111.  74;  la  Am. 

(N.  Y.)  487;  Jackson  t>.  Dickenson,  15  Dec.  141,  the  court  says:  "The  state- 

{ohns.  (N.  ¥.)  300;  8  Am.  Dec.  136;  ments  of  jurors  ought  not  to  t>e  received 

)alrymple  -v.  Williams,  63  N.  Y.  361 ;  to  impeach  their  verdicts."     Later,  in 

-  ~    *      .  Rep.  J44 ;   Hodgkins  v.  Mead  Smith  u.  Eames,  illl.  76 ;  36  Am.  Dec. 

"-      "-  ■         -    "    -  J15,  this  case  of  Forester  v.  Guard  is 
cited  and  the   rule  laid  down  therein 

,  Supp.  339;  O'Brien  approved,  subject,  however,  to  one  ei- 

r'chants' F.  Ins,   Co.,  38  N.    Y.  ception.     "There  is  one  class  of  cases," 

Super.  Ct.  482 ;   People  ti,  Hartung,  4  say  the  court,  "where  the  affidavits  of 

Park  Cr.  Rep.  (N.  Y.)  315;  Taylor  v.  jurors  may  be  received  to  impeach  their 

Everett,  1  How.  Pr.  (N.  Y.)  33;  Day-  verdict,  and   that  is  where  a  part  of 

ton  w.  Church   (Brooklyn   City  Ct.),  7  them  awear  that  they  never  consented 

Abb.  N.   Cas.  (N.  Y.)    367;  Green   v.  to  any  verdict," 

Bliss,  13  How.  Pr.  (N,  Y,  Supreme  Ct.)         Masiack«sells.—\r.  Grinnell  v.  Phil- 

438;  Clum   u.   Smith,  5  Hill    (N.  Y.)  lips,  1  Mass.  540.  one  of  the  jury,  being 

560;  Thomas  v.  Chapman.  45  Barb.  ( N.  oSered  as  a  witness  by  Ihe  defendant, 

Y.)  98;  Stote  V.  McLeod,  i  Hawks  (N.  was  admitted  to  be  sworn  and  exam- 

)344;  States.   Small  wood,  78  N.  ined  respecting  the  conduct  of  the  jury 

-■  5*3 ;  Jones  v.   Parker,  97   N.  Car.  in  finding  the  verdict.     This  authority, 

;   Hulet   -v.    Barnelt,    id   (Jhio   459;  however,  is  regarded   as  overruled  in 


& 


30  /\m.  H.ep.  544;  noagKins  v.  mcaa 
(Brooklyn  City  Ct,),  <  N.  Y.  Supp. 
433;  Moore  V.  New  York  El.  R.  Co, 
(C.   Pi.),  8  N.  Y.  Supp,  339;  O'Brien 


Car.  563 ;  Jones  r.   Parker,  97   N.  Car.  in  finding  the  verdict.     This  authority, 

33 ;   Hulet   -v.    Barnelt,    id   (Jhio   459;  however,  is  regarded   as  overruled  ir 

Cluggage  V.  Swan,  4  Binn.  (Pa.)  150;  Woodward  v.  Leavitt,  107  Mass.  4J3: 

5  Am.  Dec.  400;   Willing  -v.  Swasey,  i  9  Am.  Rep.  49.     See  also  Whitney  v. 

Browne   (Pa.)   133;  White  v.  White,  5  Whitman,  e  Mass.  405;  Bridge  v.  Eg- 

Rawte  (Pa.)  6t;  Tucker  v.   Kingston,  gleston,  14  Mass.  24 j ;  7  Am.  Dec  209; 

5R.  I.  558;  Price  w.  Mcllvain,  3  Brev,  Hannum    v.    Bekhertown,   19    Pick. 

<S.  Car.)  419;   Cheney  v.  Holgate,  (Mass.)  311;  Cook  v.  Caatner,  9  Cusb. 
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(M«s«.)  366 ;  Bridgcwater  v.  Pljmouth,  everj  dfsappointed  pRrtr  to  intrude  into 

97  MaM.  381.  itasecreti.  The moit enlightened  juHste 

Jfrwyersey. — In  the  case  of  Morrow  have   united   In   deprecating  the   mli- 

V.  McLicnnen,  3  N.  J.  L.  477,  it  Becmt  chleh  which  would  flow  from  auch  a 

that  certain  acta  o(  miiconduct  on  the  licenae." 

part  of  the  jur;  were  ettabliihcdb^  the  Balcom,  J.,  in  Green  v,  Bliia,  13 
affidavit  of  one  of  the  jurors  in  the  case,  How.  Pr.  (N.  Y.  Supreme  Ct.)  4J8, 
and  the  aame  facta  were  corroborated  aald  :  "  The  law  it  too  well  letlled  to 
in  aeveral  respects  bj  tbe  affidavit  of  admit  of  argument,  that  the  affidavits  of 
the  officer  in  charge  of  the  jurj.  The  jurors  are  not  receivable  to  Impeach 
court  does  not  advert  to,  nor  docs  its  at-  their  verdict,  for  mistake  or  error  in  re- 
tention seem  to  have  been  called  to  the  spect  to  the  merits  of  the  case ;  or  of 
fact  that  the  Icnowledge  was  acquired  their  own  mUconduct,  or  that  of  their 
from  a  member  of  the  jury,  but  it  sim-  fellows," 

plj-   pn>ceedB   to   condemn   the  occur-  "  MlanhltToaa  and  Dutcvmw." — Mo- 

rencea  in  the  jurj  room  as  disclosed  hy  tlon  for  a   new  trial  wai  made  on  the 

the  aifidavlt  of  the  juror,  and  judgment  ground  of   miEConduct  of  tbe  loreman 

rendered  on  the  verdict  was  reversed,  of  the  jury  who   tried  the  cause.     To 

The  caae  of  Brewster  v.  Thompson,  I  prove  this  misconduct,  numerous  affi- 

K.  J.  L..  33,  expressly  declares  that  the  daviti  were  produced  setting  forth  dec- 

Tcrdtct  maj  not  be  Impeached  by  the  larattons  of  certain  of  the  jurors,  after 

affidavit  of  one  of  tbe  jurors  as  to  the  the   delivery  of  their  verdict  in  court, 

miaconduct  of  the  jury.    This  seems  to  A  motion  for  a  new  trial   was  refused, 

be  the  opinion  of  the  court  in  Kennedy  Day,  ].,  delivering  the  opinion  oi  the 

V.  Kennedy,  18  N.  J.  L.  450,  and  it  Is  court,  said  :  "  It  would  be  a  most  mis- 

ao  held  In  Hutchinson  v.  Consumers'  chlevous  and  dangerous  thing  to  allow 

Coal  Co.,  36  N.  J.  L.  34.     We  suppose,  verdicts  to  be  overturned  or  set  aside 

on  the  authority  of  these  cases,  that  the  upon  the  loose,  random  declarations  of 

doctrine  may  be  regarded  as  settled  In  jurymen    after    they   have    been   dis- 

thla  atate,  notwithstanding  the  case  of  charged,  not  on  oath,  to  third  persons. 

Morrow  v.  McLennen,  3  N.  J.  L.  477,  concerning    the    circumstances    upon 

AViv  fork. — In  Smith  v.  Cheetham,  which  they  made uptbeiryerdictwhile 

3  Cai-  (N.  Y.)   57,  the  majority  of  the  they  were  on  oath,   previous  to  their 

court  were  of  the  opinion  that  contea-  delivering  their  verdict  into  court.     It 

■ions  of  the  jurors  to  the  constable,  as  would  open  such  a  door  for  tampering 

-well   as  their  aiEdavlt*  stating  that  the  with   weak  and  indiscreet  men  that  it 

amount  of  their  verdict  was  ascertained  would  render  all  verdicts  insecure  ;  and, 

by    each  juror    marking  down   an  therefore,  the  law  has  widely  guarded 

unount,  and  then  dividing  the  aggre-  against  all  such  after  declarations  and 

gate  by  twelve,  were  admissible  to  es-  has   considered   them  as  unworthy  of 

tablish  the   fact      This  decision   was  notice.  Indeed,  so  cautious  has  the  law 

rendered  in   1805.    That  the  rule  has  been  upon  this  subject   that  the  court 

since  changed   may  be  seen  by   refer-  will   not  receive  even  the  affidavits  of 

ence  to  the  adjudications  in  this  state  jurors    themselves,    to  impeach   tbeir 

cited   in  the  list  of  cases  above.     For  own  verdicts  after  they  are  delivered  in, 

example,  Harris,  J.,  In  the  case  of  People  and  recorded  in  court."     Price  v.  Mc- 

f.   Hartung,  4  Park.  Cr,  Rep.  (N.  Y.)  Ilvaio,  3  Brev.  [S.  Car.)  419. 

315,   says:   "No   rule  of  law  Is  better  In    Price  i/.   Warren,  1   Hen.  &  M. 

settled  than  that  the  evidence  of  the  (Va,)  385,  the  court  unanimous!}'   af- 

jurors  is  not  to  be  allowed  tor  the  pur-  firmed  the   judgment   of    the    district 

pose  of    Impeaching   or   in    any   way  court,  refusing  a  new  trial  on  the  afS- 

impairing    the    effect    of    their    ver-  davits  of  two   of  the  jurors   that   they 

diet.      The    doctrine   has    now  been  were   alone  Influenced   in  finding  for 

establisbed  In  England.     Jl  has  been  the   plaintiff  by  a    fact  stated    in  the 

maintained   with  singular  steadiness  jury    room    by    one  of    the  jury,  the 

and   unanimity   in   the  L'ailed  States,  ground   assigned  for  such  relusul   be- 

.    .     .     But  a.iide  from  all  adjudications,  ing  because  it  would  be  dangerousto 

tlie  doctrine  rests  upon  the  clearest  prin-  attempt  a  new  trial  on  such  information 

ciples  of  public  policy.     II  is  infinitely  from  the   jurymen,  and  the   new  trial 

better   that    irregular) lies,    which    un-  would  be   against   the    justice   of   the 

doubtedir  sometimes  occur  in  the  jury  case.     See  also  Shobe  t'.  Bell,  i  Rand, 

room,  bhould  be  tolerated  rather  than  (Vb.)  39. 

to   throw  open    the   doors   and    allow  In  Tucker  C'.  Kingstown,  5  R.l.  558, 
276 
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of  the  jury,  must,  if  at  all,  be  established  by  the  testimony  of  the 

officer  in  charge,  or  some  chance  witness  to  the  proceeding.' 

affidavits  of  jurymen  as  to  what  (ook  ment  of  the  officer.     In  nich  case,    it 

place  in  the  jury  room,  and  the  grounds  would  seem  that  such  portion  of  the 

upon  which  they  found  their  verdict,'  testimony  (in  conformity  with  the  well 

were  offered   to   impeach   the  verdict  established  rule  as  stated   in  the  text> 

and  rejected.  as  applies  to  the   juror's  iriisconduc^ 

A  Fenlcltms  Fnetlaa. — "  It  wuuld  be  will   be  ignored,  and   only  such   part 

n  most  pernicious  practice,  and  in  its  as    tends    to    prove    the    misconduct 

consequences  dangerous  to  this  much  of  the  officer,   or  a  party  to  the  suit, 

valued  mode  of  trial,  to  permit  a  ver-  will   be  regarded.     Thomas  *,  Cbap- 

dict,  openly  and  solemnly  declared  tn  man,  45  Barb.  (N.  Y.)  9S. 

court,  to  be  subverted   bj  going  behind  In  %  faw  BMtM  the  general  rule  ez- 

il  and  Inquiring  into  the  secrets  of  the  eluding  the  testimony  of  jurors  to  im- 

jury  room  to  find  out  from  some  of  the  peach  their  verdict,  does  not  prcTall. 

members   of  that  body  what  was  the  This  fs   noticeably  the  caae  in   lama, 

process  by   which  they  or  others  had  Tennettee,  and  Texas. 

come  to   the  result  declared  by  their  Iowa. — la  this  state,  the  practice  of 

verdict."     WsHhlngton,  J.,  in  Harrison  establieblng  by  the  affidavits  of  jurors 

V.  Rowan,  4  Wash.  (U.  S.)  31.  the  fact  that  the  verdict  was  the  reauit 

Swlouilj  OI>]«ctionabla. — In   Stanton  of  the  "  average  process,"  has  been  ap- 

*.  State,  13  Ark.  317,  it  is  declared  that  proved.     See  Wright  v.   Illinois,  etc, 

there    are   serious    abjections   to    the  Telephone  Co.,  30  low 

practice  of  allowing  a  juror,  who  con-  v.  Wade,  48  Iowa  547. 

curred  in  rendering  a  verdict,  to  make  »     ■»•                 -   ■ 
an  affidavit  to  impeach  it. 

KlKondvot  or  Partr— Adiaia«lbl«. — In  and   may  be   sufficient   to  set   aside  a 

Reynolds  o.  Cham  plain  Transp.  Co.,  9  verdictonthe  ground  of  their  miecoil' 

How.  Fr.(N.Y.  Supreme  Ct.)  7,  it  was  duct.     It   was   so   held   In   the   case  of 

held  that,  while  the  affidavits  of  jurors  Ciawford  ^.  Stale,  2  Yerg.  (Tenn.>6oT 

would  not  be  received   to  impeach  Uie  ^4  Am.  Dec.  467,  which  was  a  capital 

verdict  for  mistake  or  error  In  respect  prosecution.   In  this  instance,  affidavits 

to  the  merits,  in  order  to  prove  irregu-  of  jurymen  were  received  to  the  cSect 

larity   or  misconduct   on   the   pan  of  that  one  member  of  the  jury  assented 

the  juror   testifying,  or  of  his  fellows,  to   the   verdict,  under   the    Impression 

there  is  no  objection   to  the  reception  that  the  governor  would  yield  to  the 

of  such   testimony   for  the  purpose  of  recommendation  of  the  jury  to  pardon 

showing  improper  conduct  on  the  part  the   prisoner ;   for  -this   reason,  a  new 

of  one   of    the   parties    to   the  cause,  trial  was  awarded.    This  case  wa«  foU 

Thomas  v.  Chapman,  45   Barb.   (N.  lowed  by  Cochran  1'.  State,  7  Humph. 

Y.)  96.  (Tenn.)  544,  under  circumstance*  very 

HUixiiidiiet  of   Ofllcar — AdmlHlbl*. —  similar.     It   is  admitted,   however,   itt 

Affidavits  of  jurors  may  be  received  to  Hudson  v.  State,  9  Yerg.  (Tenn.)  408; 

show  the  misconduct  of  the  officer  in  to   be    a    dangerous    pHnciple    which 

cliarge.     Thomas  v.  Chapman, 45  Barb,  should   not  be  extended  a   single   alep 

(N.  Y.)  08.  beyond   the  extent  to  which  it   had  al- 

But    this    fs   not    the    doctrine    as  ready  been  carried.  In  Norris  v.  State, 

declared  in  Doran  v.  Shaw,  3  T.   B.  3  Humph.  (Tenn.)  333;  39  Am,   Dec, 

Mon.  (Ky.)  411.     Here  it  is  held   that  175,  the   court,   adhering  to  this    latter 

the  evidence  of  jurors  is  not  admissible  view,  examined  the  prior  cases  on  the 

to  prove  the  Improper  conduct  of  the  subject  to  ascertain  to  what  extent  the 

attending  officer,  unless  upon  the  pros-  practice   had   prevailed,  and   modified 

ecution  of  such  officer  for  such  Improp-  the  rule  accordingly. 

er  conduct.  In  Texas,  there  is  a  statute  provid- 

Iit  admlttlnf  tlis  ailLdaTlt  of  a  juror  ing  that  such   misconduct  of  the  jury 

to  prove  the  misconduct  of  one  of  the  as  affects  the  fairness  of  the  trial  vitl- 

parties,  or  the  officer  in  charge,  it  might  ates  the  verdict  and  may  be  shown  br 

not  Infrequently  happen  that  it  would  the  affidavit  of  a  juror.     Paachall's 

necessarily  involve  an  account  of  his  Texas  Digest,  art.  3187;   Anschicks  v. 

(thejuror's),  own  impropriety, as  where  State,  6  Tex.  App.  534;  Jack  i>.  State, 

a  juror  swears  that  he  only  agreed  to  16  Tex.  4. 

the  verdict  in  consequence  of  uie  state-  I.  Tbe  teattiamr  of  Uia  ahatUT    in 
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This  rule,  however,  does  not  exclude  the  affidavits  of  jurymen 
to  prove  honest  mistake  on  the  part  of  the  jury,^  misentry  of  the 

charge   is  competent  to  diidote  what  Tect  Trom  anj  of  the  jgron  themulvei, 

(ranapires  <a  the  jur^   room.     In  Wit-  In  whom  luch  conduct  was  a  very  high 

son     v.'BeTTjia*i>,   5    Cal.    44,    63  mf»demeanor,  but  that  the  court  muKt 

Am.     Dec.  7S,  the  fact   that   the  ver-  derive  Its  knowledge  from  some  other 

diet    was    arrived    at   by    the   average  source,  as  from  some  pcrton  who  saw 

process,  was  established  bj  the  lesti-  the  transaction  through  a  window  or 

mooy   or   the  sheriflT  and   the  verdict  by  some  other  means, 
accordingly   set    aside.     See   Dan*  v.        Thus.In  HarrisoD  v.  Rowan,4Wash. 

Tucker,4/ohnB.  (N.  Y.)487;  Morrow  (U.  S.)3a,  the  testlmonj;  of  the  keeper 

c.  McL«Dnen,  3  N.  J.  L,  477;  Kenned/  of  the  inn  where  the  jurj  were  con- 

K.  Kennedj,  18  N.J.  L.  450;  Harrison  lined  was  offered  for  the  purpose  of  im- 

v.  Rowan,  4  Wash.  (U.  S.)  31.  peaching  the  verdict,  and  was  received. 

In  Wright  v.  Abbott,  160  MaM.  39;,  As  a  matter  of  course,  the  affidavit 
a  verdict  lor  the  plaintiff  was  set  aside  of  a  party  based  upon  information  and 
and  a  new  trial  granted,  on  the  teiti-  belief,  derived  from  the  statement  of 
■nonv  of  the  depatjr  sheriff  In  charge  members  of  a  jury,  li  entitled  to  no 
of  the  JU17  to  the  effect  that  they  had  more  weight  than  the  affidavit  of  the 
arrived  at  their  verdict  by  lot.  The  juror  himself.  If  It  were,  the  rule  ex- 
plaintiff  excepted  to  the  admission  of  eluding  the  testimony  of  the  jurors 
this  BfBdavIt,  but  Field,  C.  J.,  in  sua-  tbemBelves  would  be  deprived  of  Its 
taining  its  admissibility,  said  that  while  salutary  effect.  Coker  v.  Hayes,  16 
it   was    certainly    not  tbe   duty  of  the  Fla.  368. 

officer  in  charge  to  listen  to  the  delib-         1.  In  Johnson  v.  Davenport,  3   J.  J. 

eratlone  of   the  jury,  that  If   he    had  Marsh.  (Ky.)   390,  the  court,  In  refua- 

done    so,   his  testimony  could  not   be  ing  a  new  trial,  said :  "The   testimony 

excluded.  ol  one  or  more  of  the  jurors  to   prove 

The  objection  that  the  admissibility  such  misconduct  In  a  jury  as  would  in- 

of  tbe  teatimony  of  the  officer  in  charge  validate   their  verdict,  or  to  question 

of  the  jury,  places  the  verdict  entirely  the  purity   of  the  motives  by   which 

at  bis  mercy,  is  deprived  of  its  force  by  they  had  been  influenced  in  rendering 

a  reference  to  the  rule   which,  though  it,  or  to  explain  the  ground,  either  of 

excluding  affidavits  of   jurors   to   Im-  law  or  of  fact,  which  influenced   them, 

peach,   yet   admits  such   testimony  in  with  a  view  to  impeaching  the  verdict 

support  of  the  verdict.     ThiE,it  is  said,  which  they   had  returned,  is  inadmis- 

will  always  be  found  a  sufficient  check  sible  according  to  the  whole  current  of 

a^inst    corruption  on  the  part  of  the  modern  decisions.    .    .    .    The  danger - 

imcer   In   charge.     Wilson   v.   Berry-  ous  tendency  of  receiving  testimony  of 

nun,  S  Cal.  44;  63  Am.  Dec.  7S.     And  the  jurors,  for  such  a  purpose,  is  too 

see  Green  v.  Bliss,   13  How.  Pr. (N.  Y.  obvious  to  require  comment."     "It  Is, 

Supreme  Ct.)   438,  where  the  affidavit  indeed,  verv  difficult,"  the  court  con- 

of   the   constable   was   not  allowed  to  tinues,  "to  lay  down  any  precise  rule, 

overturn  the  verdict  in  opposition  to  the  application  of  which  to  each  par- 

the   sworn  decUrations  of  two   of  the  ticular  case  would  be  sufficient  to  de- 

jury    supporting  the   verdict.     In   this  termine  whether  tbe  affidavits  of  the 

case  it  was  held  that  the  affidavit  of  the  jurors   ought  to  be  received  to   invall- 

constable,  who  had  charge  of  the  jury,  date  their  verdict.     It  seems  to  be  uni- 

to  the  effect  that  the  jury  did  not  agree  versaily  agreed,  that  it  received  at  all, 

upon  the  verdict  that  was  signed  and  it  should  be  with  great  caution,  and  we 

seated    by   their    foreman,    I^fore    he  are  of  opinion,  that  their  admiiBibility 

allo^ved  Uiem  to  separate,  is  thc/elo  de  should  be  confined  to  cBsee  of  mistake 

St   of  his  credibility  ;   he  violated   his  clearly  made  out,  and  which  may  be 

sworn  duty  to  keep  the  jury  together  conceded  astrue.withoutsubjectinglhe 

until  they  agreed  on  a  verdict,  or  his  jury  to  any  imputation  of  impure  mo- 

afiidavit  is  untrue.  tlves  or  palpable  impropriety  of  can- 

ObawMintiMU.— InthecaseofVaise  duct;   and   In    relation   to   the    proof 

V.  Delaval,  i  T.  R.  11,  where  the  ver-  of  which  mistake   by   their   affidavits, 

diet  was  obtained  by  tossing  up  a  coin,  there  should  be  no  reasonable  ground 

Lord    Mansfield    said   that   the  court  for    suspicion,  that   they   might   bave 

could  not  receive  an  affidavit  to  this  ef-  been  lajnpered  with." 
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verdict,*  misdirection  by  the  judge ,•  or  that  there  was  in  truth 
no  verdict,  as  where  it  was  only  agreed  to  by  a  portion  ;  *  nor  has 

KUUka  u  to  L«s«l  BOsot.— In  MofT-  Smith  v.  Cheetham,  3  Cat.  (N.  Y.)  57; 
ettn.  Bowm«n,  6  Gratt  (Va.)  319,  •  Thomw  ti.  Chapman,  45  Bart>.  (N.  Y.) 
motion  was  made  for  a  new  trial,  98;  Dalrympic  v.  WillJami,  63  N.  Y. 
founded  on  the  affidavit  of  nine  of  the  3611  lo  Am.  Rep.  544;  Blacklev  v. 
jurors  staling  that  the  verdict  aa  re-  Sheldon,  7  Johns.  (N.  Y.J  31 ;  Codlran 
turned  and  recorded  did  not  contain  v.  Street,  1  Waah.  (Va.)  79. 
the  verdict  which  thej  intended  to  ren-  1.  Affidavits  of  jurjroen  as  to  theei- 
der,  and  that  the  same  was  returned  tent  and  character  of  their  private  Ac- 
hy them  under  a  mistaite  as  to  its  liberations,  cannot  be  received  to  im- 
legal  efTcct.  The  manner  In  which  the  peach  or  qualify  th  ei  r  verdict,  but 
mistake  was  made  was  also  stated  In  where  the  verdict  has  been  erroneouslr 
the  affidavit.  The  trial  court  ovemiled  slated  to  the  court  or  erroneouslir  en- 
the  motion,  but  the  appellate  court,  be-  tered  hy  the  clerk,  the  affidavits  of  ju- 
[ng  of  opinion,  from  the  evidence  ad-  rorsmav  be  received  to  correct  such 
duced  on  the  motion  for  a  new  trial,  error,  Dayton  ».  Church  (Brooklyn 
tbatlhe  intention  of  the  jury  was  not  Citv  Ct.),  7  Abb.  N.  Cas.  tN.Y.)  3^; 
accomplisbed  by  their  verdict,  and  not  Jackson  v.  Dickinson,  i«  Johns.  (N.  Y.) 

being  satisfied  with  the  verdict  on  the     309 ;  8  Am.  Dec.  236  [   Sargent  *. , 

merits,    reversed    the    judgment    and  s  Cow.  (N.  Y.)  i 


awarded  a  new  trial.  The  question  submitted  to  the  jurr 

Bnonaona   tiaa   of  Legftl  Tania,— In     in  Jackson  i'.   Dickinson,  itjohns.  (N. 
Littell  t:  Larrabee,  l  Me.  37;    11   Am.     Y.)  309;  8  Am.   Dec.  236,  " 


ec.  43,  the  action  was  a  writ  of  entry,  usury  In  a  certain  mortgage,  and  they 

and  the  court  received  the  affidavits  of  found  by  their  verdict  that  there  was 

jurors  to  show   that  they   Intended  to  usury  in  the  note,  but  meaning  another 

find  for  the  tenant,  whereas,  by  mistake  note  than   that  connected   with   the 

In  the  legal  terms,  they  returned  a  ver-  mortgage.     On  returning  their  verdict, 

diet  for  demandant  and  thereon  set  the  the  court  inquired  of  iht  yary  If  they 

verdict  aside.  intended  to  find  that  the  usury  in  the 

B«U«f    That    1l»iatlVj    naralla. — In  note  was  connected  with  the  mortgage, 

Cochran  r.  Street,   I   Wash.  (Ve.)   79,  to  which  one  of  the  jury  replied   that 

the  jury  were  divided  in  opinion,  but  they  did  not  intend  to  so  iind.     But  the 

the  minority  believing  that  the  opinion  judge  did  not  hear  this  reply  and  en- 

of  the  majority  was  to  prevail,   there-  tered  the  verdict.     The  affidavits  of  the 

fore,   concurred   In   the   verdict.    The  jurorswere,  agalnstobjections,  received 

court  admitted  that  to  meddle  with  (he  to  show  these  facts,  and  a  new  trial  wa* 

verdict  of  the  jury  upon  the  evidence  of  granted  thereon. 

some  of  the  jurors  Is  a  delicate  business,  t.  It  has  been  held  that  the  affidavit* 

and  should  be  proceeded  In  with   cau-  of  jurors  are  admissible  to  show  ■  mts- 

tlon  to  prevent  the  mischiefof  the  jury-  take  In  making  up  their  verdict,  which 

men  being  tampered  with,  and  referred  arises  from  circumstances  arising  at  the 

with   approbation   to   the    decision    of  trial,  which  are  equivalent  to  a   misdi- 

Lord  Mansfield  in  Valse  c  Delaval,   i     rection  by  the  judge.     Sargent  c , 

T.   R.  II.     But  as  it  was  clear  that  the  5  Cow.  (N,  Y.)   106;  Ex.  f.   Cayken- 

verdlct  was  found  under  a  mistake,  the  doll,  6  Cdw.  (N.  Y.)  53. 

.fact  having  been  proved  by  a  large  ma-  ■,  Smith    v.    Eames,  4    111.    76:    36 

jority  of  the  jury  and  denied  by   none  Am,   Dec.  515;  Bull's  Case,  14  Gratt. 

of  them,  and  it  not  appearing  that  there  ( Va.)  630. 

had  t>een  any  tampering  with  them  to  But  where  a  verdict  has  been  re- 
obtain  the  Information,  the  court  award-  turned  by  the  foreman,  read  to  (he  jury 
ed  a  new  trial.  See  also  Bull's  Case,  without  dissent,  and  the  jury  have  sep- 
14  Gratt.  (Va.)  630.  arated,  an  affidavit  of  one  Of  them  that 

HiaUka  la  Annovnolng.—The   affida-  he  did  not  agree  to  the  verdict,  so  it   is 

vlts  of  jurors  are  competent  evidence  to  held  in  Breck  v.  Blanchard,  37  N.   H. 

prove  a  mistake  In  announcingthe  ver-  100,    cannot    be    received.     And     see 

diet  actually  agreed  an.  Cogan  i>.  Eben,  Clark  -u.  Read,  5  N.  J.  L.  486. 

I  Burr.  383 ;   Jackson  -v.   Dickinson,  15  The  rule  on  this  subject,  as  approved 

Johns.  (N.  Y.)  309;  8  Am.  Dec.  136;  in  Doran  v.  Shaw,  3  T.  B.  Mon.(Ky.} 

Sargent  -o. ,  5  Con.   (N.  Y.)  106;  411,  la  that  jurors  maj  notbepermitted 
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there  ever  been  objection  to  a  resort  to  such  evidence  in  support 
of  the  verdict,' with  the  qualification,  adopted  in  some  jurisdic- 
tions, that  only  such  testimony  as  has  reference  to  the  individual 
conduct  of  a  juror  may  be  offered,  and  not  that  respecting  the 
conduct  of  the  jury  as  a  whole.* 

to  impuch  the  verdict  which  the/  hKve  to  expliin  or  juitif^  a  verdict.  When 
rendered,  though  Ihev  may  prove  that  their  verdict  has  been  attacked,  the^ 
there  was  no  Tcrdlci.  or  ihow  that  the  have  In  lome  initance*  been  permitted 
verdict  >■  rendered  was  not  intended,  to  introduce  affidavits  in  support  of 
See atM>  Tajlor  Tp.  GIger,  Hard.  (Ky.)  their  verdict;  but  according  to  the 
591;;  Steele  v.  Logan,  3  A.  K.  Marth.  aettled  doctrine,  for  no  other  purpoce." 
.fr_  ,  -_  .  jj,  another  /owacate,  Ward  v.  Thomp- 

■on,  ^  Iowa  5S8,  it  la  held  that  "am- 
davits  of  jurors  are  not  admissible  to 
■how  the  understanding  or  the  mem- 
bers  ot  the  jury." 

1.  Some  English  adjudications  j^  to 
the  extreme  of  bolding  that  the  affida- 
vit of  a  juror  may  not  l>e  received  re- 
specting anv  occurrence   In   the   jury 


-  «^»on  V.  BerTTinan,  j  Cal.  44; 
63  Am.  Dec.  78;  Barlow  v.  State,  l 
Blackf.  (Ind.)ii4;  Sawyer  v.  Hopkins, 
11  Me.  a6S;  Tenny  v.  Evans,  13  N.  H, 

^40  Am.   Dec.    166;    Kennedy   v, 
nedy,  18  N.  ].  L.4So;  Hackley  ». 
Haatie,  J  Johna.  <N.  Y. " 


1  Jol 
Hoi 


Tucker,  4  Johns.  (N.  Y.)487;  Green  t  .           „ 

Bliss,  II  How.  Pr.  (N.  Y.  Supreme  Ct.)  room,  whether  to  impugn,  or  In  »up"- 

41B;  Moore  v.  New  York  El.  R.  Co.,  port  of   their   verdict.     In   Straker  v. 

Ij  Dalv  (N.  Y.)  506;  O'Brien  v.  Mer-  Graham.  7  Dowl.  Pr.  Cas.  aij  Baron 

tjiants'  P.  Ins.  Co.,  38  N.  Y.  Super.  Ct.  Aldcrson  said  :  "  It  !«  entirely  against 

481 :  Dalrymple  v.  Williams,  63  N.  Y.  public   policy  to   allow  a  juryman   to 

361;  10  Am.   Rep.  544;   Hodgkins  v.  make  affidavit  of  anything  thst  passes 

Mead,ii9N.  Y.i66;KolneTi'.Rankin,  in   agreeing    to  a    verdict."      This 

It  Gratt.  (Va.)  410.     And  see  State  v.  statement  was  quoted  with   approval 

Hascall,  6  N.  H.  353.  by  Chief  Justice  Tindall  in  Burgess  f. 

It   appears  In    the    ofrinlon    of  the  Langley,  as  reported  in  i   D.  &  L.  11, 

court, in  Dana  f.Tncker,  4  Johns.  (N.  Rsptvael  v.  Bank  of  England,  17  C.  B. 

Y.)  4S7,  "The  better  opinion  Is,  and  161,  was  a  similar  instance;  opon  the 

itKbis  tbe  rale  adopted  by  the  court,  offer  of  affidavits  of  jurors  in  support 

that  the  affidavits  of  jurors  are  not  to  of  a  motion  for   a   new   trial,    Willea, 

be  received  to  Impeach  a  verdict,  but  J.,  said  :  "  If  the   affidavits   are   to  be 

they  will  be  admitted  in  eicnlpation  of  taken  as  a  statement  of  something  that 


the  jurors,  and  tn  support  of  their  vi 


passed  tn  the   jury  room,  they  clearly 
are  not  admissible." 

However,  this  rule  was  held  not  to 

exclude  the  testimony  of  a  juror  ai  to 

his  own  individual  conduct,  but  only  as 

to  the  deliberationa  in  the  jury  room. 

or  other  circumstances  relating  tc 

trial.    Thus,  in  Ramad—   -    **   - 

Blng.  333,  upon  n 

""  '      '"  e   produced   that  one  01 

the  day  before  the  trial, 

■'""  surprise  about  a  vet- 

-  ■    -■'    "1  shall 


ladge   V.  Ryan,  9 
)n  for  a  new  trial. 


UUaTtta  to  BxplalB.— That  the  affl- 
davit*  of  jurora  are  admissible  to  ex- 
plain the  verdict,  wouid  seem  a  nat- 
nnl  deduction  from  the  rule  allowing 
inch  testlmonv  in  support;  for  an  ex- 
platiation  w^lch  would  validate  a 
verdict  otherwise   invalid    lor    uncer- 

tainy   or  ambiguity,    certainty    would  afBdai 

be  in  the  nature  of  testimony  to  uphold,  the  jurors, 

support,  or  sustain.   That  the  affidavits  had  expressed 

of  jurors  are  competent  to  explain  their  diet  in  a  similar  c 

verdict,«ee  Hodgkins  v.  Mead  (Brook-  be  on  the  jury  to-mortow.  and  I  will 

Ivn  City  Ct.),   16  Civ.  Pro.  Rep.  (N.  take  care  that  the  verdict  does  not  go 

V.)  434;  Dalrymple  V.  Williams,  63  N.  that   way."     The   court   thereupon 

Y.  361;   30   Am.    Rep.    544.     This  Is  granted  a  rule  to  show  cause.    Tindall, 

denied,  however,  in  Lloyd  i'.  McClure,  C.  J.,  saying  that  ihe  juror  would  ''  then 

1  Greene  (Iowa)  139.     In  this  case  the  have  an  opportunity  of  answering  the 

courttaid:  "  The  affidavits  of  the  jurors  matters  with  which  he  is  now  charged." 

were  introduced  in  explanation  of  their  The  juror  made  an  affidavit  denying 

verdict  and  in  relation  to  what  Items  the  words  alleged  to  have  been  used  by 

they  had  allowed  and  what   rejected,  him,  which  the  court  received,  and  on 

Jnron  are  not  permitted  in  this  manner  the  strength  of  it  refused  a  new  trial.  At 
279 
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It  must  be  admitted  that  some  judicatures  have,  with  much 
earnestness  and  force,  and  upon  grounds  not  only  plausible  but 
substantial,  argued  in  favor  of  allowinga  member  of  a  jury  to  tes- 
tify to  a  resort  to  those  devices  productive  of  chance  and  quotient 
verdicts ;  *  but  the  great  weight  of  authority,  and  particularly  of 


the  hearing  of  the  rule,  ihe  foreman  of 
the  jury  aUo  made  an  affidavit  stating 
that  neither  he  nor  any  of  the  jurors 
was  influenced  bv  anvthing  which  the 
accused  juror  said  or  did  at  the  trial, 
but  the  court  retused  to  receive  it,  and 
observed  that  those  in  support  of  the 
application,  referred  onlj  to  the  con- 
duct of  the  juror  before  he  entered  the 

In  Addison  v.  WilllamBon,  j  Jur.466, 
Beron  Alderson  admitted  an  affidavit 
of  a  juror.  otTcred  in  support  of  the  ver- 
dict, to  operate  so  far  as  to  contradict 
his  having  made  declarntions  aUrihuled 
to  him  by  affidavits  of  other  persons, 
but  excluded  so  much  of  it  M  stated 
other  circumstances  relating  to  the  trial. 
To  the  same  effect,  see  SUndewick  v. 
Hopkina,  14  L.  J.  C^.  B.  16 ;  Rolle.  C.  J., 
in  Taylor  v.  Webb, Trials  per  Pais  234. 

In  Ihe  Untied  5/a/ej  it  has  been  sim- 
ilarly held  in  several  of  the  states,  that 
the  testimony  of  jurors,  even  In  support 
oflbe  verdict.  Is  not  admissible  where  It 
Includes  statements  as  to  the  general 
conduct  of  the  jurj  during  the  progress 
of  the  trial,  or  the  mode  in  which  their 
verdict  was  arrived  at,  or  made  up.  But 
sUll  conforming  to  the  English  view 
of  the  subject,  U  is  held  that  this  does 
not  exclude  the  testimony  of  a  juror  to 
facts  touching  his  own  conduct  or  acts 
when  separated  from  his  fellows,  or 
acts  or  declarations  of  other  persons 
with  or  to  him.  Capen  v,  Stoughton, 
16  Gray  (Mass.)  364;  Bridgewater  v. 
Plymouth,  97  Mass.  381 ;  Woodward  v. 
Leavitt,  107  Mass.  453;  9  Am.  Rep,  49; 
HefTron  v.  Gallupe,  5;  Me.  363;  Mc- 
Corkle  v,  Binns,  5  Blnn,  (Pa.)  340;  6 
Am,  Dec.  4*0.  See  also  Haskell  v. 
Becket,  3  Me,  93;  Taylor  v.  Greely,  3 
Me.  104 ;  Sawyer  t.  Hopkins,  a  Me.  16^ 

1.  In  Wright  V.  Illinois,  etc.,  Tel. 
Co.,  10  Iowa  209,  after  an  extensive 
review  of  the  authorities  on  this  sub- 
ject, it  is  held  that  each  case  seems 
to  have  been  decided,  not  on  any  recog- 
nized or  fixed  principle,  but  upon  its  own 
supposed  merits,  according  to  the  in- 
dividual views  of  the  judge  delivering 
the  opinion  of  the  court  deciding  the 
case;  and  although  previous  cases  are 


cited,  the  question  seems 
very  often  to  have  been  treated  as  one 
of  first  impression.  Under  such  cir- 
cumstatices,  it  is  oecessarily  impossible 
to  deduce  a  general  rule  from,  or  state 
one  that  will  be  consistent  with,  all  Ihe 
cases.  The  court  continues  :  "While 
feel  entirely  conRdent  of  its 
B,  nnr  state  it  without  consid- 
erablehesiiallon,_vet  we  are  not  without 
that  assurance,  which,  under  the  cir- 
cumstances,  justilieB  ui  in  laying  down 
the  following  as  the  true  rule:  That 
affidavits  of  jurorB  may  be  received 
for  the  purpose  of  avoiding  a  verdict, 
to  show  any  matter  occurring  during 
the  trial  or  in  the  jury  room,  which 
does  not  euentiall;  inhere  in  the 
verdict  itself,  as  Chat  a  juror  vraa  im- 
properly approached  iiy  a  parly,  his 
agent,  or  attorney  \  that  witnessci  or 
others  conversed  as  to  the  facts  or 
merits  of  the  cause,  out  of  court  and  in 
the  presence  of  jurors;  that  the  verdict 
was  determined  by  aggregation  and 
average  or  by  lot,  or  game  of  chance 
or  other  artifice  or  improper  manner; 
but  that  such  affidavit  to  avoid  the 
verdict  may  not  be  received  to  show 
any  matter  which  does  essentially  in- 
here in  the  verdict  itself,  as  that  the 
juror  did  not  assent  to  the  verdict ;  that 
he  misunderstood  the  instructionB  of 
the  court;  the  statements  of  the  wit- 
nesses or  pleadings  In  the  case ;  that  he 
was  unduly  influenced  by  the  state- 
ments or  otherwise  of  his  fellow  jurors, 
or  mistaken  in  his  calculations  of  judg- 
ment, or  other  matter  resting  alone  in 
the  juror's  breast."  The  court  explains  : 
"  That  the  verdict  was  obtained  by  lot, 
for  instance,  is  a  fact  independent  of 
the  verdict  itself,  and  which  is  not  nec- 
essarily involved  in  it.  While  every  ver- 
dict necessarily  involves  the  pleadings, 
the  evidence,  the  Instructions,  the  Se- 
liberation,  conversations,  debates  and 
judgments  of  the  jurors  themselves; 
and  the  effector  influence  of  any  of  these 
upon  the  juror's  mind,  must  rest  in  his 
own  breast,  and  he  is  and  ought  to  be 
concluded  thereon  bv  his  solemn  assent 
to  and  rendition  of  the  verdict.  To  al- 
lowa  juror  to  make  affidavit  against  the 
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modem  deci»ons,  is  airayed  against  the  admissibility  of  such 
evidence.* 

(4)  Responsiveness. — The  members  of  a  juty  are  sworn  to  try 
the  issues  joined  between  the  parties.  When,  therefore,  their 
verdict  does  not  include  a  finding  upon  every  controverted  matter- 
of-fact  material  to  the  merits  of  the  cause,  such  partial  perform* 
ance  of  their  duty  is  as  inoperative  and  ineffective  as  no  perform- 
ance at  all.*    A  verdict  may  be  defective  in  this  respect,  either  by 

-conclutivenesa  ofthe  verdict,  by  reason  (La.  1893),  14  So.  Rep.  71 ;  Gerrish  v. 

of  and  w  to  the  elTect  and   influence  of  Train,   3   Pick.  (Masa.)  m;  Com.  v. 

an;  of  thcM   matters  upon   his  mind.  Call,  31  Pick.  (Mais.)  509;  3^  Am.  Dec. 

which  In  their  very  nature  are,  though  jSj;  Stiles  f.  Granville,  6  Cush.  (Mais.) 

untrue,  incapable   of   disproof,   would  4^8;    Brown    v.   Chase,  4   Mass.   436; 

be  practically  to  open   the    jury  Holmes  v.  Wood,  6  Man.  I  i  Meighen 

room  to   the  Importunities  and   apph-  u.  Strong,  6  Minn.   177;  80  Am.  Dec. 

ances  of  parties   and   their  attorneys,  441;   McCoy   i>.  Rives,  t   Smed.  &  M. 

and,  of  course,  thereby  to  unsettle  ver-  ( Mias.)  593 ;  Groves  v.  Bailey,  24  Miss, 

diets  and   destroy   their   sanctity   and  5S8 ;   Fenwick   v.   Logan,  I   Mo.   401 ; 

conclusivcnesa.    But  to  receive  the  aHi-  Schweickhardt   v.    St.    Louis,   1    nio. 

davit  of  a  juror  as  to  the  independent  App.  571  ;  State  v.  Robb,  90  Mo.  30; 

fact  that  the  verdict  was  oiitained   by  Holman  u.   Kingsbury,  4  N.   H.   105; 

lot,or  nme  of  chance,  orlhe  like,  Is  to  Jewett  r.  Davis,  6  N.   H.  518;  Scudder 

receive  his  testimony  as  to  a  fact,  which,  ir.  Bloomdeld,  3  N.J.  L.  950;  Bemusf. 

Ifnottrue.canbe  readilyandcertalnly  Beekman,  3  Wend.   (N.  Y.>  667;  Van 

diiprDved  by  his  lellow  jurors;  and  to  Benthuysen  v.  DeWitt,  4  Johns.  (  N. 

hear  such  proof  would  have  a  tendency  Y.)  113 ;  Thompson  r.  Button,  i4jo!ins. 

to  diminish   such     practices,    and     to  (N.  Y.]  84  ;  Lockwood  i>.  Bartlett  {Su- 

parify    the   jury   room,   by   rendering-  premc  Cl.),  7   N,  Y.  Supp.  481 ;  Vines 

such  improprieties  capable  and  proba-  v.  Brownrigg,  i   Dcv.  (N.  Car.)  537; 

ble  of  exposure,  and  consequently  de-  State   v.  Jennings,    104   N.  Car.  774; 

terring  jurors  from  resorting  to  tbem."  Hanly  w.  Levin,  e  Ohio  227;   Ward  v. 

See  Wilklns  f.  Bent,  66  Iowa  ^31.  Taylor,  i  Pa.  81.338;  Solliday  r.  Com., 

1.  See  authorities  to  this  e^ect  cited  38  Pa.  St.  13 ;  State  v.  Robinson,  31  S. 

n^ra,  to  support  the  statement  in  the  Car.  453;   Nixon   i'.  Bullock.  9  Yerg. 

text  IS  to  the  general  rule  on  the  sub-  (Tenn.)  414;  Hall  v.  York,  16  Tex.  18; 

jecl  treated  in  this  subdivi»ion.  Gulf,  etc.,  R.  Co.  v.  James,  73  Tex.  u ; 

1.  Miller  v.  Trets,  Ld.   Ravm.  314;  Garland  v.  Davis,  4  How.  (U.  $.]   131; 

Finymore  r.   Sanky,   Cro.    Eliz.    133;  Patterson  v,   U.   S.,  3  Wheat.   (U.S.) 

Hooper  f.  Sheperd,  Stra,  10S9;  Green  J2i ;  French   v.  Thompson,  6  Vt.  54; 

v.  Cole,  3  Saund.  157  ;  Bishop  r.  Kaye,  Triplet!  i'.  MIcou,  i   Rand.   (Va.)  2*69; 

3B.  &  A.  605;  Grfce   v.  Ferguson,  i  Gardner  v.  Vidal,  6  Rand.  (Va.)   106; 

Stew.  (Ala.)  ^;  Traun  v.  Wittick.  1^  Buckner  v.  Blair,  2  Munf.  (Va.)  336; 

A]i.57i;  Nonemaker  v.   State,  34  Ala.  Green   v.   Dulany,    2    Munf.    (Va.) 

sti;  Dominlck  v.  Stale,  4  Ala.  680;  91  518;  Hlte  v.  Wilson,  2  Hen.  &  M.  (Va.) 

Am.  Dec.  496;   St.  Clair  v.  Caldwell,  268;  Swain  i'.  Roys,  4  Wis.  50;   Hoiss 

7J  Alu.  527;  People  v.   Kinsey,  51  Cal.  v.  State,  79  Wis.  513, 

379;  People  D.  Helbrine.  59  'Cal.  567;  An  action  was  brought  on  a  charter 

People  r.  Fuqua,  61  Cal.  377;  Kilbourn  party  whereby  the   defendant   was  to 

v.  Wtterous.  Kirby  (Conn.)  414;  Smith  pay  fifty  guineas  a  month,  the  plaintiff 

o.  Raymond,  j  Day  (Conn.)  1S9;  Favor  claiming  five  hundred  pounds,  to  which 

v.State,  s  (la.  349;  Reed  v.  State.8  Ind.  the  defendant  pleaded  that  he  had  paid 

3M;Jentiins  v.   Parkhill,  25   Ind.  473;  fifty  guineas  a  month  for  all  the  time 

H.  G.  Old's  Wagon  Works  v.  Coombl,  the  ship  was  in  his  service.     Issue  hav 

124  Ind.  63;   Alexandria  Mining  Co.  I',  ing   been   taken,  the   jury   found  that 

Pitnter,  1  Ind.  App.  587;Be6B».Shep-  three  hundred  and  fiftv-seven  pounds 

herd,  1  Bibb  (Ky.)   liy.  State  v.  Heas,  remained  unpaid,  but  said  notiiing  as 

10  li.  Ann.  195 ;  Hampton  v.  Waller-  to  the  rest  of  the  five  hundred  pounds. 

•on,  n  La.  Ann.  136 ;  State  t'.  Guillory,  The  judgment  entered  on  this  verdict 

41  La.  Ann.  5811   State    v.   Benjamin  was  reversed.     Hooper  v.  Sbeperd, 
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a  variance  from  the  issue  joined,*  or  by  failing  to  determine  one  of 
several  material  issues.*  A  forcible  illustration  of  a  verdict  in- 
valid for  the  former  reason,  was  afforded  by  an  action  of  assump- 
sit instituted  against  a  guardian  for  a  promise  made  by  an  extrav< 
agant  ward,  the  guardian  pleading  that  he  never  promised,  while 

Stra.    1089;   Flnjmore   v.  Sankj,  Cro.  error,  on  the  ground  that  tald  defend- 

Eliz.  133.  anti  "bad  concealed  their  effects,"  to 

In  Jenkins  v.  Parkhill,  35  Ind.  473,  that  the  plaintiffs'  cUim  could  not  be 
which  was  an  action  aKainst  two  de-  made  by  the  ordinary  proceM  of  law. 
fendants,  the  plaintin'i  complaint  The  defendants  appears!  and  pleaded 
contained  four  paragraphs.  The  jurj  to  the  attachment,  "  that  thej  had  not 
tried  the  caae  and  returned  a  ver-  concealed  theireltectsso  that  theplain- 
dlct  for  the  plaintiff  upon  the  tiffi'  claim  could  not  be  made  bj  law." 
firat  two  paragraphs  of  the  com-  To  this  plea,  the  plaintiffs  replied  that 
plaint  as  against  both  defendants,  and  "althetlmeofsuingout tbeattachment, 
upon  the  Tait  two  paragraphs  of  the  the  defendants  had  concealed  their  ef- 
complaint  as  against  one  onlv  of  the  feels,  so  that  Ihe  plaintiffs' claim  could 
defendants,  finding  neither  for  nor  not  be  made  by  ordinary  procesc  of 
against  the  other  defendant  on  the  last  law."  Upon  the  isaue  thus  presented 
two  paragraphs.  In  the  lower  court,  a  jury  was  impaneled,  who  fannd 
there  was  a  motion  for  a  veairt  facias  "  that  the  defendanta  were  not  conceal- 
dt  sotio,  on  the  ground  that  the  verdict  ing  their  effects  at  the  time  of  sahig 
was  defective  in  not  finding  for  or  out  such  attachment,  so  that  the  claim 
against  one  of  the  defendants  on  the  is-  of  the  said  plaintiffs  would  lie  defeated. 
suea  joined  in  the  last  two  paragraphs  and  that  there  was  not  good  cause  to 
of  the  complaint,  but  the  motion  was  sue  out  the  attachment."  The  appel- 
oremiled,  as  was  also  the  motion  for  a  late  court  declared  that  the  verdict  of 
new  trial.  On  appeal,  it  was  held  by  the  the  jurv  was  clearly  not  in  accordance 
supreme  court  that  the  venire  faciaa  with  the  issue  made  by  the  panies. 
de  novo  should  have  been  awarded,  the  The  affidavit  and  replication  both  slated 
court, ineffect,saying:  "Ifthe  juryfinda  that  the  concealment  hod  taken  place 
but  part  of  the  matter  put  in  issue,  and  before  the  attachment  was  sued  oat, 
Bays  nothingas  to  theresl,  the  verdict  la  and  the  verdict  ssld  that  the  defend- 
ill,  and  a  venirt  facial  de  novo  shall  ants  were  not  concealing  their  effects 
issue  if  no  judgment  haa  been  given;  asat  the  timeof  suingout  the  writ.  This 
but  if  judgment  has  been  pronounced,  may  have  been trueandnotinconslstent 
It  will  be  reversed."  with  the  affidavltand  replication,  which 

1.  Snbstantlal  Variaaaa  from  Imu*. —  did  not  speak  of  a  concealment  of  ef- 

In  an  action  of  debt  on  a  bond,  with  tects  then  going  on,  but  ol  one  hav- 

condltion,  the  issue  submitted   to  the  ing  already   taken    place.     The   fact 

jury  was  whether    the  condition    had  that  the  concealment  had  been  accom- 

been  performed  or  not.     Instead  ot  de-  pllshed    would    only    make    the    fact 

termining    this   question,   the   verdict  found  by  the  verdict  Inie,  but  immate- 

dectared  that  the  bond  In  the  declara-  rial,  that  the  defendants  were  not.  at 

lion   mentioned,  was  the  deed  of   the  the  date  of  the  writ,  concealing  their 

defendant,  and   that   there  was   justly  effects.     The  judgment  pronounced  on 

due  upon  said  bond  a  certain  sum  of  this  verdict  was  reversed, 
money.      Under    such   circumstances,         Under   Sanborn   &   Beriyman    An- 

an   opportunity  was  afforded   for  the  not.   Stat.,  f  4697,  which  provides  that 

application  of  the  rule  that  a  verdict  is  when  a  special  plea  of  insanity  is  In- 

bttd  if  it  varies  from  the  issue  In  a  sub-  lerpoaed  In  a  criminal  case,  that  issue  is 

stantial  matter,  or  if  it  6nds  only  a  part  to  be  first  tried  by  a  jury,  and  their  v«'- 

of  that  which  is  in  issue.     The  reason  diet  thereon  must  be  confined  to  that 

of  this  rule  is  obvious.     It  results  from  issue,  a  verdict  In  such  a  case,  "  we  find 

the  nature  and  the  end  of  the  plead-  Ihe  man  sane  when  he  committed  the 

ing.   Patterson  v.  U.  S.,  i  Wheat.  (U.  crime,"  shows  that  the   jury   mlscon- 

0.)  131.  ceived  the  issue  submitted  to  them,  and 

In  Groves  1'.  Bailey,  34  Miss.  588,  the  it  should  be  set  aside  and  a  new  trial 

plnlDtiffs  in  error  commenced  suit  by  granted.  Hoist  v.  State,  79  Wis.  513. 
attachment  against  the  defendants  in         >.  "The  general  rule,"  says  the  court. 
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in  Wood  v.  McGuire,  17  Ga.  361 ;  63  Into  an  adjoining  Mate  for  the  pnrpote 
Ari.  Dec.  346,  "is  that  the  verdict  must  of  obtaining  emplojment.  HIa  em- 
comprehend  the  whole  iuue  or  iuuet  plover,  falling  to  pay  him  the  agreed 
lubmitted  to  the  yarj  in  ■  particular  compeniation,  was  sued  therefor,  upon 
caow ;  oHienHte,  the  judgement  found-  the  attainment  of  full  age  by  the  party. 
«d  on  it  must  be  reversed."  The  The  jury  were  Instructed,  and  prop- 
rule  ii  the  Mme  where  the  verdict  does  erlj.  ai  it  was  held  that  the  plalntilf 
not  find  rhe  whole  of  a  single  Issue,  but  might  recover  if  his  father  had  emancl- 
onlr  a  part  thereof,  as  where  it  does  pated  him,  or  given  him  hfa  time  while 
not  find  all  ofBCi-eral  iisucs.  Bemus  v.  he  worked  for  the  defendant,  or  waived 
Be*kman,  3  Wend.  (N.  Y.)  667.  the  right  to   recover  for  his   aervlces. 


w, — InMeighenu.  Under   this   instruction,   the  jury 

Strong,  6  Minn.  117;  So  Am.  Dec.  44 r,  turned   a  verdict  that  there  was  "net 

vhich  was  an  action  instituted  for  the  evidence  that  the  plaintiff,  during  the- 

purpiMeofdetcrminlnganadTerseclaim  time  that  he  was  in  the  employ  of  the 

of  the  defendants  to  certain  real  prop-  defendant,   was  legallv   emancipated." 

«rty,  brought  under  an  act  of  legisla-  A  general  verdict  for  the  defendant  waa 

tnre  deaiKning  to  give  a  party  In   pos-  thereupon  drawn  up  by  the  court  and 

iMston  of  real  property,  theaamefacil-  affirmed   by  the  jury.      The   supreme 

tlin  tor  testing  the  merits  of  adverse  court  declared   that  the  judgment  ren- 

clslma  of  title  that  are  always  at  hand  dered  thereon  could  not  be  allowed  to 

for  tboH  who  are  excluded  from  the  stand,  as  the  Rnding' of  the  jury  did  not 

poasenion,  but  claim  an  estate  therein,  necetaarDj  disprove  the  plaintiff*a 

advene  to  that  of  the  occupant;  the  right  to  recover.     Stiles  v.  Granville,  6 

plaintiff  made  the  neceasary  allegation  Cush.  (Mass.)  4i;S. 

uiohisposiesslon,  and  the  defendants  A  and  B  were  sued  In  covenant  for 

by  their   answer   put    his   possession  the    alleged   non- performance   of   the 

directly  in  iasue.    The  verdict  of  the  stipulations  of  a  bond.    The  suit  abated 

jury  wu  In   special  form  and  ignored  on  account  of  the  death  of  one  of  the 

this  inuc.   The  supreme  court  held,  on  defendants,  and  the  jury  returned  a  ver- 

thii  accoant,  that  the  verdict  fell  far  diet :  "  That   the   surviving   defendant 

•hart  of  determining  the  issue  joined  hath  not  paid   the  plalntiif  tlie  debt  in 

between   the   parties,   and    hence   not  thedeclsration  mentioned,  as  theplain- 

tufGcient  to  warrant  a  judgment.  tiff  by  replying  hath  alleged."     The  ap- 

Wbere  issue  was  joined   upon   the  peltate  court  held  that  such  a  verdict 

right  of  property  In  two  slaves,  Charles  was  defective  in  that  it  did  not  negative 

and  Fannie,  and  the  verdict  found  in  ttie  payment  of  the  money  by  the  de- 

fsTor  of  the   defendant   was   for   two  ceased  defendant.     Triplet  v.  Micou,  1 

negroes,  Cturlea and  Lucy,  the  verdict  Rand.  (Va.)  369.    And  seeBuckner  v. 

was   adjudged    improper.     McCoy   r.  Blair,  1  Munf.  (Va.)  336;  Green  c.  Du- 

Rirea,  i  Smed.  &  M.  (Miss.)  191.  lanv,  i    Munf.  (Va.)  i;i3. 

In   an   actiort   of  detinue   lor   eight  ^Vhere  the  question  Involved  in  the 

litres,  the  jury  found  for  the   plaintiff  Issue  was  whether  certain  parties  had 

and  assessed   the   value   of  the  slaves  promised  jointly,  a  verdict  simply  that 

lued  for,  naming,  however,  only  seven  they  were  not  p'artners,  as  had  been  al- 

Dfihem.  The  verdict  was  held  to  be  in-  leged,  waa  not  responsive  to  the  issue. 

lafBcient.  Traunr.  Wittick,  27  Aia.57i.  The  nartle*  might  have  promised  joint • 

In  Miller  v.  Trets,  Ld.  Raym.  314,  '  ly,  although  not   partners.     Jewett  r. 

an  information   was  exhibited  against  Davis,  6  N.  H.  518. 

the  defendant  for  selling  lace  and  silks.  Where  the  declaration  chained  that 

The  jury  found  him  guilty  of  selling  the  defendant  promised  to  do  a  partic- 

Isce  but  said  nothing  as  to  the  silks;  ular  act,  and  the  defendant  pleaded  that 

the  verdict  was  not  sustained.  he  promised  jointly  with  another,  so  that 

Byiutute  in  .^/niaiwa,  unlawful  de-  the   issue   was,   whether   he   promised 

lainerand  forcible  detainer  are  made  jointly  or  alone,  a  verdict  that  the  de- 

distioct  injnrles ;  hence,  where  the  com-  fendant  "did  undertake  and  promise  in 

plaint  was  for  forcible  entry  and  de-  manner  and  form  as  the  plaintiff  com- 

ti)ner,B  verdict  declaring  the  defendant  plained,"   waa   considered    insufficient, 

guilty  of  unlawful  detainer  only,  does  for  it  did  not  decide  whether  he  prom- 

not  respond  to  both  Issues.     Crrice  v,  i«ed  jointly  or  alone.     Bishop  v.  Kaye, 

Fergnson,  1  Stew.  (Ala.)  36.  3  B.  &  Aid.  605. 

UMaeiBdfwWM. — A  minor,  leaving  Hi  ma  utim  vt  detlniu,  the  defend- 

oit  father's  home  In  one  Mate,  traveled  ant  pleaded,  Aril,  non  detintf;  secondt 
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the  jury  returned  a  verdict  to  the  effect  that  the  ward  promised;* 

a  release ;  third,  Statute  of  Llmttatfons.  AaMnlt  and  Battery.— In  an  action  of 
liEue  was  taken  on  the  second  and  trespass  for  assault  and  bBtterj,  the  de- 
third  pleas,  and  to  that  of  tbe  Statute  of  fendant  pleaded,  first,  not  guiltj.GecoDd, 
Limilations  the  plaintiff  replied  a  for-  a  jusdficBtlon.  A  jurj  being  irapin- 
mersuit  and  a  non-suit  therein,  and  that  eled  to  try  the  issues,  they  returned  a 
the  present  action  was  commenced  verdict  ofguilty  generally,  without  al- 
withln  a  year  and  a  day.  On  this  rep-  luding  to  the  justification.  It  was  held 
liCBlion,  issue  was  taken  by  the  de-  that  the  verdict  only  replied  to  the 
Tendant.  The  jury  returned  a  verdict  doing  of  the  act,  and  that  the  juslifica- 
to  the  effect  that  the  defendant  did  de-  tion  was  not  inquired  into ;  hence  that 
tain,  etc.,  and  further  found  that  the  the  judgment  was  erroneous  and  must 
Statute  of  Limitations  was  no  bar  asses-  be  reversed.  Fenwick  c  Logan,  I 
sing  the  damages  at  a  certain  amount.  Mo.  401. 

As  there  was  no  response  to  the  de-  Where  issue  was  joined  upon  an  as- 
fend  ant's  plea  of  release,  the  supreme  sault  and  battery,  on  the  pleas  of  not 
court  reversed  the  judgment  founded  guilty  and  jom  assault  demeint,  aver- 
on  such  defective  verdict.  Vines  v.  diet  finding  the  defendant  guilty  was 
Brownrigg,  i  Dev.  (N.  Car.)  537.  thought  insufficient  to  sustain  a  judg- 

Boplavln. — One  Roys  commenced  an  ment  against  him,  but  It  was  admitlM 
action  of  replevin,  against  a  certain  that  such  a  verdict  might  be  cured  bj 
Swain,  for  the  unjust  detention  of  per-  amendment  In  the  proper  court  Haniy 
sonal  property.  Swain  pleaded  a  gen-  v.  Levin,  5  Ohio  137. 
cral  issue  and  property  in  himself.  The  The  defendant,  who  was  tried  on  m 
jury  found  the  property  replevied  to  indictment  for  assault  with  a  deadly 
beintheplalntiff,  endassessedthevalue  weapon,  with  Intent  to  inflict  great 
and  damages,  but  failed  to  lind  ex-  bodily  injury,  pleaded  not  guilty  sad 
prcasly  that  the  defendant  unjustly  de-  former  acquittal.  There  was  a  simple 
tained  the  property,  although,  as  the  verdict  of  guilty,  without  in  terms  re- 
supreme  court  said,  "  they  doubtless  in-  sponding  to  the  plea  of  former  acqoit- 
tended  to  do  so."  Nevertheless,  it  was  tal.  The  judgment  was  reversed,  snd 
decided  that  the  judgment  must  be  re-  the  cause  remanded.  People  v.  Httb- 
versed.     Swain  t^.  Roys,  4  Wis.  50.  ing,  59  ChI.  567.  And  see  People  v.  Kin- 

IB  traspaai  de  bonis  asfortatit,  the  aey,   51  Cal.  379;   People  v,  Fuqua,6l 

defendant  pleaded,  first,  not  guilty,  and  Cal.  377. 

secondly,  in  bar,  that  he  took  the  goods  Where  a  party  was  tried  an  an  In- 

as  the  property  of   a  third  person  by  dictment  for  murder,  a  verdictof  guilty 

virtue  of   a  writ  of  attachment.     Issue  of  an  assault  with   intent    to  UlT  was 

was  joined,  and  the  jury  found  that  the  held  to  he  not  sufficiently  responsive  to 

goodi  were  the  property  of  the  plalntlfT  the  charge  in  the  Indictment,  and  the 

at  the  time  of  the  taking,  and  awcased  verdict,  therefore,   fatally   defective, 

damage.     Error  having  been  brought.  State  v.  Guillory,  43  La.  Ann.  3S1. 

the  verdict  waa  decided  to  be  defective.  Under  an  Indictment  for  assault  with 

since  while  it  may  have  been  true,  yet  intent  to  kill,  the  jury  found  the  de- 

theplainliS'might  have  bailed  the  goods  fendant  guilty  "of  an  aggravated  is- 

to  the  third  person  for  a  time  which  had  aault  and  battery."      I  n  this  case,  tbe 

not  expired,  in  which  case  he  could  not  finding  was  held  suRiciently  respongire 

maintain  treapass — or  the  goods  might  to  the  charge  in  the  indiclmenL    State 

have   been    in    the   possession   of  this  v.  Robinson,  31  5.  Car.  453.   And  see 

third  person,  under  such  circumstances  State  v.  Jennings.  104  N.  Car.  774. 

as  to  be  legally  liable  to  the  atUchment  Where  the  first  count  in  an  Indict- 

es  his  property.  Hoiman  v.  Kingsbury,  ment,  though  InartificiallT  drawn,  con- 

4N.  H.  105;  Gerrish  i>.  Train,  3  Pick,  tains  tbe  substantial    requisites  of  an 

(Mass.)  134.  indictment  for  manslaughter,  a  general 

On  a  suit  by  the  indorsee  of  a  prom-  verdict  of  guilty,  fixing  the  punisliment, 

issory    note    against    the    maker,    (he  was  naturally  held  sufficiently  respan- 

defendanl  replied,  transfer  of  the  note  sive  to  the  indictment.     Reed  v.  Slate, 

after  maturity  to  the  plaintiff,  failure  of  8  Ind.  aoo.    In  Statev.  Robb,  9aMo.  jn^ 

consideration,  and    Eet-ofT  against   the  a  verdict  finding  the  defendant  ^llty 

payee.     A    verdict    "in   favor  of   the  of  the  "charges  In  the  indictment"  was 

plainilfF"  was  held  insufficient.  Hamp-  held  sufficiently  responsive, 

ton  V.  Walterson,  14  La.  Ann.  336.  1.  Brown  v.  Chase,  4  Mass.  436.  The 


)vGoo'^lc 


«MMl  VMiM.  VERDICT. 

and  where  the  jury  find  merely  as  to  costs,  ignoring  the  merits  of 
the  controversy,  the  verdict  is  liable  to  the  same  objection.'  For 
the  latter  irregularity  a  verdict  has  been  declared  void,  where,  to 
an  indictment  for  obtaining  goods  under  false  pretenses,  the  de- 
fendant pleading  not  guilty  and  former  acquittal,  the  verdict 
being  simply  "guilty"  with  no  response  to  the  plea  of  autrefois 
atquit*  Thus,  also,  if  A,  B  and  C  be  sued  jointly  by  D,  and  a 
jury  sworn  to  try  the  issues  as  to  them  all,  a  verdict  finding  the 
issues  as  to  A  and  B  only,  and  saying  nothing  as  to  C,  would  not 
be  received,  or  a  judgment  rendered  upon  such  verdict  would  be 
reversed.*     However,  the  findings  of  a  jury  are  viewed  with 

court   iD  tbU  ca*e  proceeded  to   Kive  tretpus  agalnat   a   number    of  de> 

jadgmeot  agaioit  the  giurdiftn,  which  lendiDtt,    who    severallj  pletded   not 

wu,  d(  counc,  reversed  bj  the  ap pel-  gulltj',    the    verdict   for    the    plaintiff 

late  tribunal.  omitilng  to  mention  two  of  the  defend- 

1.  Ftwtlag   Maralr  U  to  Coat*.  —  A  aDta,was,  on  motion,  let  a>lde  bj  tbe 

joryin  Hall  V.  York,  i6  Tex.  iS.returned  court  as  not  comporting  with  the  iaiue ; 

•verdict  in  the  following  words:  "We,  and  where.  In  a  lult  against  two,  the 

the  jnrj,  agree  that  (he  plaintiff  pajt  jury  found  against  both  of  the  defend- 

tbe  costs  in  this  case."    Such  a  verdict  ante  upon   the  first  paragraph  of  the 

wit  held  to  be  non-respOQilve  to  the  complaint  and  aeainst  one  of  the  de- 

ktne,  and    in   delivering  the  opinion  fendaots  upon   ue  second  paragraph, 

of  the  court,  Wheeler,  ].,  said  :  "  The  finding  nothing  as  to  the  other  defend- 

lorm  of  a  verdict  Is  not  material,  so  ant   upon   the  second   paragraph,  the 

tbat  it   be  Intelligible,   and  find   lub-  verdict  was  held  to  be  "  ill  for  not  find- 

ttaotiallj  the  material  iuue  or  Issue*  ing  the  whole  issue,"  and  a  vtm're  dt 

nbiDJUed  by  the  pleadings,  for  the  de-  novo  awarded.    Jenkins  v.  Parkhltl,  15 

diionof  the  jury.   But  nothing  is  better  Ind.  473.      Nevertheleis,  in  an  action 

settled  than  that  the  verdict  must  find  against  several  defendants  for  wrongful 

the  Tei7  point   in   issue   between  the  detentjoo,  etc.,it  was  held  that  the  jurj 

parties;  or  If  It  does  not   It   will   not  might  return  a  verdict  against  one  de< 

support  a  judgment"     In  tblscaae,  the  fendant  though  thej  could  not  agree  a* 

lerdict    u    manifestly    iniufScient    in  to  the  other*.     l.ockwood  v.   Bartlett 

tbii  respect.    Scealao  Green  o.  Cole,  a  (Supreme   Ct.),   7   N.   Y.   Supp.   481. 

Sannd.  157.  Also,  where  to  an  action  of   trespass 

In  Ford  II,  T^ggart,  4  Tex.  491,  the  there  were  several  defendants,  a  verdict 

plaintifi  sued  the  defendant  for  shoot-  which  failed  to  find  either  for  or  against 

tag  his  stock,  and  the  defendant  an-  two  of  the  defendants  was  directed  to 

swered  tbat  they  had  broken  Into  his  be  cured  by  entering  a  nellm  frostqmi 

loclomre,  etc.     The   jury   returned  a  aa  to  them.  Ward  v.  Taylor,  1   Pa.  St. 


verdict  to  the  effect  that   they  found     383. 

Texa«  13,  and  Alexandria  M in. 


of  the  cost  incurred,  and   go  out  of  Painter,   i   Ind.  App.  587,  it  la  maln- 

courL"    It  was  held  that  such  a  verdict  tained  that  if  the  jury  undertake  to  men- 

"did  Dot  find  any  issue  properly  pre-  tion  the  defendants  by  name  in  their 

seated  by  the  pleadlnga,"  and  it  was  too  verdict  for  the  plaintiff,  a  silence  as  to 

clear  for  argument  that  such  a  verdict  any  defendant  Is  to  be  construed  a  ver- 

«u  bad  and   would   not    support   a  diet  In  his  favor.     See  Kinkier  v.  Jurlca 

judgment.  (Tex.  189J),  19  S.  W.  Rep.  359. 

t  Dominick  v.  State,  40  Ala.  680;  90  mMra  so  iMm  la  JMnMI  between  the 

Am.  Dec.  496 ;  Nonemaker  f.  State,  34  plaintiff  and  one  of  several  defendanta, 

Ala.  iti;    Solllday   v.   Com.,   18   Pa.  made  so  for  a  merely  collaleral   pur- 

SL  )}.  poae,  a  general  verdict  in  favor  of  the 

I.  ■•nral    IMndaati.  —  Schweick-  plaintiffwould  be  regarded  as  respon- 

biidt  V.  St  Louis,  a   Mo.  App.  571.  slve  to  the  whole  iuue.     H.  G.  Old's 

In    Kllboom    v.     Waterous,    Kirby  Wagon  Works  v.  Coombs,  134  Ind.  6a; 

(Conn.)  434,  which  va*  an  action  of  Golden  Gate  Mill,  etc,  Co.  0.  Joshua 
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great  leniency,'  and,  as  it  has  been  expressed :  "  Though  the  ver- 
dict may  not  conclude  formally  or  punctually  to  the  wranjs  of  the 
issue,  yet  if  the  point  in  controversy  can  be  concluded  out  of  the 

Hendy  Mach.  Works,  8]  C*I.  184.    See  People's  Cold  Storage,  etc^  Co.  (CJtjr 

also  Garza  i>.  Sute  (Tex.   Crim.   App.  Ct.),  30  N.  Y.  Supp.  831. 

1S91),  20  S.  W.  Rep.  753.  1.  Foster  T>.  Jackson,  Hob.   5311,  544; 

In  an  action  against  several  defend-  Hawka  v.  Crofton,2  Burr. 698;  Sawyer 

snts.  if  two  of  them  answer  and  a  tliird  i'.  Fitts,  4  Stew.  &  P.  (Ala.)  365;  Moodj 

makes  default,  the  verdict  is  properly  t.  Keener,  j  Port.  (Ala.)   ai8;   Tippia 

confined  to  those  who  aniwer,  as  there  v.  Petty,  7  Port.  (Ala.)  441 ;   WitUck  i>. 

is  no  issue  as  to  the  one  who   has  not  Traun,  17  Ala.  561;  63  Am.  Dec.  77S; 

appeared.     Golden  Gate  Mill,  etc.,  Co.  Huntington  v.  Ripley,  i  Root  (Conn.) 

r.  Joshua  Hendy  Mach.  Works, 8a  CaL  331;  Wood  u,  McGuire.  [7  Ga.  j6i;6j 

184.  And  see  Sute  v.  Chambers,  45  La,  Am.  Dec.  346;  Small  ir.  Hicks.  81   Ga. 

Ann.  36;  Bluer.  McCabe,  5  Wash.  115.  691;  Worford  o.  Isbel,  i  Bibb  (Kr)  147: 

Where  the  merely  formal  defendants  4Am.  Dec.  633;    Crozier   v.   <^do,  i 

do   not  appear,    tne    case   proceeding  Btbb  {Ky.J  J57;    Picket  v.   RIchct,  1 

against  the  only  subsuntial  defendant,  Bibb  (Ky.)  178;  Miller  v.  Shaklefoid, 

the  fact  that  the  verdict  Is  for  the  "  de-  4  Dana  (Ky.)  371 ;  Jones  v.  King,  30 

fendanU,"  without  specifying  which  of  Minn.  36S;  Leftwich  v.  Day,  31  Minn, 

them,  is  a  mere  clerical  error,  and  con-  jis;     Moriarty     v.    M  c  Dev  i  tt,    46 

stjttttes  no  ground  for  reversal.     Shat-  Minn.  136;  Alien  v.  Aldrich,  39  N.  H. 

tuck   V.   North   British,   etc.,  Ins.  Co.,  6t;  Thompson  v.  Button,  14  Johns.  (N. 

58   Fed.   Rep.  609.    And  see  Sims  v.  Y.)  84;  Niion  v.  Nunnery,  9  Ired.  (N. 


;,  87  G  a.  569;  Parrish  v.  McNeal  Car.)a8;  Kerr  v.  Hawthorne,  4  Yeates 
(Neb.  1893},  55  N.  W.  Rep.  333.  (Pa.)  170;  Boon  v.  Planters'  Bank,  3 
In  an  action  against  a  narehouse  Humph.  (Tenn.)  84;  Lincoln  v.  Cam- 
company  and  one  Morgan,  to  recover  bria  Iron  Co.,  101  17.  S.  411;  Lewis  e. 
the  value  of  property  stored  with  a  Chllders,  13  W.  Va.  i. 
-warehousecompany,  it  was  proved  that  Intent  of  JniT— How  Aae  art  alnat 
the  warehouse  company  after  bailment,  — In  considering  a  verdict,  with  a  view 
surrendered  possession  of  the  ware-  to  its  sufficiency,  the  first  object  is  to 
bouse  where  the  goods  were  stored,  to-  ascertain  what  the  jury  intended  to 
gether  with  the  possession  of  said  goods  find,  and  this  is  to  be  done  by  consider- 
to  the  defendant,  Morgan,  who,  at  the  ing  the  verdict  liberally,  with  the  sole 
time  of  the  loss  was  in  possession  of  Che  view  of  ascertaining  the  meaning  ofUie 
warehouse  and  property.  Both  defend-  jury,  and  not  under  the  technical  rvin 
ants  anewered  the  complaint.  Ai  the  of  construction  which  are  applicable  to 
trial.the  jury  rendered  a  verdict  against  pleadings.  If  the  meaning  of  the  juiy 
the  defendant,  Morgan,  for  I315,  the  can  be  ascertained,  and  a  verdict  on  Ihe 
foreman  saying.  In  answerto  aquestion,  point  in  issue  can  be  made  oat,  the 
that  the  jury  had  not  taken  Into  ac-  court  will  mold  it  Into  form  and  make 
count  the  responsibility  of  the  ware-  it  serve.  A  verdict  should  be  construed 
house  company.  About  a  week  alter  with  the  view  that  it  shall  rather  stand 
Ihe  trial  of  the  action,  the  defendants  than  fall.  Miller  v.  Sbaklcford,  4  Dana 
moved,  upon  notice  of  motion,  to  set  (Ky.)  171. 

aside  the  verdict  as  Irregular,  or  to  dis-  LilMralitj  ol  Conrtmetlon. — The  ex- 

miss  the  complaint  against  the  ware-  treme   liberality   which  some   courts 

house  company,  which  motion  was  de-  show  in  the  construction  of  a  verdict  is 

nied;  and  thesupreme  court  beldprop-  well  illustrated  in  the  case  of  SniaJl  r. 

erly  so,  maintaining  that  the  defend-  Hicks,  81  Ga.  691.     In  this  case,  Small 

ants    were    liable    severally    and    not  sued  Ilicks  and  Walker  upon  a  protnit- 

jointly,  each  being  responsible  for  any  sory   note;    Hicks  pleaded  usury,  and 

injury   occurring   while  in   possession  Walker  pleaded  that   he  was  a  mere 

and  control  of  the  property,   so   that  surety   on    the  note,  and   that,  at  the 

there  was  no  Irregularity  In  the  verdict  time  he  became  surety,  it  was  under- 

as  against  Mot^n,  and  that  the  judge  stood  and   agreed   between  the  parties 

could   not,  after   the   lapse   ot  such   a  that  Hicks  should   give  Small  a  mort- 

time,  dismiss  the  complaint  as  to  the  gage,  with  waiver  ofhomesiead  and  ei- 

othcr  defendant,   although    he    might  emption  upon  certain  personal  property, 

have  done  so  at  the  trial.    Kaufman  v.  to  secure  the  payment  of  the  note;  that 
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findings,  the  court  shall  work  it  into  form  and  make  it  serve."* 
This  inclination  in  favor  of  the  sufficiency  of  a  verdict,  also  sanc- 
tions the  approval  of  a  finding,  which,  though  it  may  not  respond 

the  moT^a^  wm  accordingly  gfven,  41a;  Allen   1 

but  that  In  Mking  the  mortga^,  SdibII  Mlddleton  v.  Q^iglcf,  'i: 

took  more  than  n  lawful  rate  of  interest  Thompton  *.  Button,  14  Johns.  (N.  Y.) 

from  Hick*,  and  thereby  rendered  the  84  ;  Kerr  v.  Hawthorne,  4  Y«ates  (Pa.) 

(ecuritT  valuelcM  and    the  homestead  17a;  Carter  «.Grave8,4  Yerg.  (Tenn.) 

wuver'of  no  effect,  k>  that  Hicka  could  446;  Boon  v.  Planters'  Bank,  3  Humph. 

Ule   a  homeatead    in   the   property,  (TcDn.)  84;  Robb  v.   Parker,  4  Heuk. 

which  he  did  ;  in  conacquenceof  which,  (Tenn.)  cfi;  Burton  v,   Bondies,  3  Tex. 

Walker's  risk   and  liability   were    in-  304;  McMurray  v.  O'Neill,  1  Call  (Va.) 

creaud,  and  that  he  waa  therefore  dis-  346;  Wauiau  Boom  Co.  v.  Plumer,  49 

charged  from  his  liability  u  lurety.  On  Wis.  iiS. 

the  trial  of  the  case,  the  jury  returned  Tlu  ganentl  ml*  iM,  that  the  verdict 
a  verdict  as  follows :  "We,  the  jury,  must  comprehend  the  whole  issue  or 
find  one  and  sixty-two  hundredths  dol-  issues  submitted  to  the  jury  in  tbe  par- 
Ian  usury,  and  alto  lind  for  B.  F.  Walk-  ticulir  cause,  otherwise,  the  judgment 
«r."  Upon  appeal,  the  supreme  court  in  rendered  on  It  may  be  reversed.  To 
cffectsaid:  "We thinktheverdictisen-  comply  with  the  requirements  of  this 
titled  to  a  reasonable  intendment,  and  rule,  howeTer,  it  is  generally  held,  that 
that  the  judgment  entered  against  ff  the  verdict  I*  not  expressed  formally 
Hicki  for  the  amount  of  the  principal  and  punctually  in  the  words  of  the 
and  interest  due  on  the  note,  except  Uie  issue,  yet  if  the  point  in  issue  can  be 
small  amount  of  usury  stated  In  thever-  concluded  from  ttie  finding  of  the  jury, 
diet,  and  directing  that  Walker  be  dls-  the  court  will  work  the  verdict  into 
charged,  was  proper.  Hicks  pleaded  form  and  make  it  serve,  Middleton  «. 
utury  and  the  jury  found  a  certain  Q^lgley,  il  N.J.  L.  *sa. 
ainount  of  usury,  thus  sustaining  the  Ttaa  oonTaiaa  of  this  proposition  is 
pUi  that  it  was  an  usurious  transaction,  also  true.     Hence 

" ainton  whlcl 

I   uncertain   that    It    cannot  be 

plaintiff;    hence,  judgment    could    be  clearly   ascertained   whether  the  jury 

msde  certain  from  the  pleadings  in  the  me^nt  to  find  the  issue  or  not.  It  cannot 

caie."  be  helped  by  Intendment.     Gerrlab  v. 

The  utmost  favor  is  always  extended  Train,  3  Pick.  (Mass.)   114;  Coffin  v. 

tOTerdicu.    They  are  not  to  be  cott-  lonea,  11   Pick.   (Mate.)  44;   Jewett  o. 

strned   as    strictly    as    pleading*    are.  Davis,  6  N.  H.  jiS;  Steams  k.  Barrett, 

Whenever   the   court   can   collect  the  1  Mason  (U.  S.)  170. 

clear  meaning  of  the   jury   from   the  BUtatantUl   OmlsaioBa. — In   Kerr  v. 

finding,  it  is  bound   to   mould  it  into  Hartshorne.  4  Yeatea  (Pa.)   170,  Chief 

form  and  make  it   serve.     Wittick  v.  Justice  Tilghman  very  properly  limits 

Tr»un,  37  Ala.  563  ;  6a  Am.   Dec.  778 ;  the   authority   of   the   court   to   cases 

Moody  p.  Keener,  7  Port   (Ala.)  ai8;  where   the  jury  have  expressed   their 

Uppin  II.  Petty,  7  Port.  (Ala.)  44-  meaning  in  an  Intorma]  manner,  and 

1.  Denlson,   J,,  In  Hawks  -v.  Crofton,  say  the  court  has  no  power  to  supply 

1  Burr.  698.    And  see  Stearns  v.  Bar-  substantial  omiaaions.     He  also  main- 

tett,   I   Mason  (U.  S.)  153;  Lincoln  i\  tains  that  it  is  the  duty  of  the  court  to 

Cambria    Iron     Co.,     103    U.     S.    41a;  support  the   verdict  of  the   jury,   if  it 

Toulmin  i>.  Lesesne,  a  Ala.  3>;9;   Rub-  may  legally  be  done.     The  court  has 

5*11  II,   Wheeler,  i  Hempst.  (U.  S.)  3;  no  power  to  supply  substantial  omis- 

Huntington  v.  Ripley,  l  Root   <Conn.)  sions,  but  if  the  jury  have  expressed 

311;  Wood  V.  McGuire,  17  Ga.  361;  63  their  meaning  in  an  informal  manner. 

Am.  Dec.  346;   Small  v.  Hicks,  81   Ga.  the  court  not  only  may,  but  is  bound 

£91;  Chittendon  f.  Evans,   48   111.  5a;  to,    mould  it   into   form.      See   also 

Toleri.  KHher,8iInd.383;  Croziem.  Wood  v.  McGuire,  17  Ga.  361;  63  Am. 

Gano,  1  Bibb   (Ky.)  1 ;  Picket  v.  Rich-  Dec.  346. 

ttiBlbb(KT.}   178;   Stale  i-.  Alfred,  TafltofBiilBalMur.— In  Burton  ii.Bon- 

La.  Ann.  5^2 ;  Browne  t.  Browne,  aa  dies,  a  Tex.  j04,itissBld  that  "the  test 

■03*  Rembaugh  i'.  Phipps.  75  Mo.  of  the  sufficiency  of  a  verdict  is  tbia: 
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in  terms  to  each  and  ivecy  issue,'  yet  it  is  manifest  that  the  con- 
templation and  determination  of  each  point  in  controversy,  formed 
an  element  in  the  general  conclusion;*  or  where  it  is  equally 

clear  that  if  there  had  been  a  distinct  pronunciation  on  each 
issue  presented  by  the  pleadings,  the  general  effect  of  the  verdict 

Is  It  so  certain  that  the  court  can  giie  the  supreme  court,  said ;  "  The  form 
judgment  upon  itP"  "This,"  said  the  of  the  verdict  is  derective,  .  .  . 
court,  "  was  the  test  applied  in  the  case  but  this  (s  a  mere  clerical  error,  prop- 
of  Hawks  I.  Crofton,  a  Burr.  699,  where  erl;  amendable.  It  substantially  Gnd« 
the  principle  of  the  decisions  was  the  iseues  made  by  the  pleadings." 
said  by  Lord  Mansfield  to  be  'That  The  verdict,  in  effect,  said  that  the 
where  theintention  of  the  jury  is  man-  defendant  did  promise,  and  violated  his 
ifest  and  beyond  a  doubt,  the  court  will  promiee,  as  alleged  in  the  declaration. 
set  right  matters  of  form  and  the  mere  1.  IjiBcllIo  Kasponas  to  Bacb  Ibbim. — 
act  of  the  clerk;'  and  Ihe  general  rule  It  ma]'  be  stated,  as  a  general  rule,  that 
waa  recognized  'That  verdicts  are  not  to  juries  must,  by  their  verdicts,  respond 
be  taken  strictly  like  pleadings,  but  that  specilically  to  all  the  issues  made  bj 
the  court  will  collect  the  meaning  of  (he  the  pleadings,  and  if  they  omit  any 
jiirv.  if  they  give  such  a  verdict  that  one,  their  verdict  will  be  set  aside,  or 
the' court  can  understand  them.'  And  if  fudgtnent  be  rendered  thereon, 
in  Picket  v.  Richet,  3  Bibb  (Ky.)  178,  It  will  be  erroneous.  Ronge  -c.  Daw- 
the  court  say  '  Verdicts  are  to  be  favor-  son,  9  Wis.  l^l.  And  in  Traun  v. 
ably  construed,  and  technical  objections  Wittick,  27  Ala.  570,  It  is  laid  down  as 
to  the  want  of  form  In  wording  them,  an  elementary  principle,  that  a  verdict 
disregarded.  If  It  can  be  inferred  from  is  void  if  it  only  finds  a  part  of  the  tssue. 
the. verdict  that  the  jurv  have  found  the  In  R«  v.  Cockerill,  And.  a6o,  a  dis- 
point  In  Issue,  it  is  the  duty  of  the  court  tinctlon  was  sought  to  be  drawn  l>e- 
to  work  and  mould  it  Into  form  accord-  tween  a  cause  In  which  several  distinct 
tng  to  the  real  justice  of  the  cage;  a  rule  matters  were  in  issue,  and  where  there 
founded  In  good  sense  and  conducive  were  several  issues  upon  the  same  mat- 
to  the  ends  of  justice.'"                           ,  ter.  The  court  said,  neverthelcsj,  that  a 

It  is  an  established  principle  that  the  separate   verdict    should  be   given   on 

courts  will  sustain  the  verdict  of  a  jury  each  issue,  for  otherwise  it  would  not 

if  its  legal  sense  or  legal  effect  makes  appear   on   which    pleading    It    was 

a  response  to  the  pleadings.     Boon  i>.  founded,  so  that  possibly  it  might  be 

'  ~ "     n.)  84.  given  on  a  part  which  was  immaterial. 

at   the  When  suit  Is  brought  on  a  bond  for 

[rue   a  the    performance    of    covenants,  and 

verdict  as  to  make  it  legal  if  possible,  breaches  are  assigned  by  the  plaintiff, 

and  will  never  give  to  ft  the  opposite  the  jury  should  assess  damages  for  each 

construction,  unless  forced  by  the  terms  breach   which   is   found   to  have  been 

in  which  it  is  expressed.     Toulmin  -o.  committed.     Van   Benthujrsen    f.    De- 

Lesesne,   a    Ala.   359;    McMurray   r.  Witt,  4  Johns.  (N.  Y.)  J13. 

O'Neill,  I  Call  (Va.)  nb.  Upon  a  declaration  of  several  counts. 

Though  a  verdict  need  not  follow  the  each   containing  a   separate    cause   of 

language  of  the  Issue,  it   must  be  re-  action,  the  decision  of  Ihe  jury  should 

sponsive  to  It,  and   so  expressed  as  to  be  had  on  each  issue.    Seibert  v.  Al- 

show   that   the  jury  decided   the  ques-  len,  61   Mo.  481 ;  Ranney  v.  Badcr,  4S 

ttons  submitted  to  them.     Toulmin   -v.  Mo.  539. 

Leeesne,  3  Ala.  359.  Where  there  are  two  issues   of  fact. 

In  Lincoln  v.  Cambria  Iron  Co.,  103  and  the  verdict  of  the  jury  answera  to 

U.  S.  413,  which  was  an  action  o(  as-  one  only,  there    should   be   a    femire 

sumpstt  to  which  the  defendant  made  a  facia  dt  novo.    Hite  v.  Wilson,  2  Hen. 

general  denial  of  the  allegations  of  the  &  M.  (Va.)  268. 

declaration,  equivalent  to  a  plea  of  non-  1.  Rex  v.  Cockerill,  And.  36a;  Biggs 

assumpsit  with  notice  of  special  matter,  v.  Barry,  1  Curt.  (U.  S.]  159;  Glenn  r. 

the  jury  found    the  defendant  "guilty     "   -.-.r   c ™i-__i_    _     ^  . 

in  manner  and  form  as  it  is  alleged  in 
the  declaration,"  and  assessed  damages. 
Bradley,  J.,  in  delivering  the  opinion  of 
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ILs.  1893),  14  So.  Rep.  ai3 ;   Sutton  -o.  held  the  affirmative,  and  pa3-nient  can 

Dana,  t  Met.  (M«m.)  3S3;    Hodges   *.  be  given  in  evidence  under  the  general 

Ravmond,  9  Macs.  316;  Porter  v.  Rum-  iasuee  as  well  ae  under  the  special  plea. 

mtrT,ioMasfi.64;  French  !■.  Hanchelt,  Whatever  would  have  entitled  the  de- 

II  I*ick.  (Mass.)  15;  Browne  v.  Browne,  Pendant  to  a  verdict   under  Ihe  laUer, 

11  Md,  103 ;    Stout  V.   Calver,  6    Mo.  must  necesBarilj  have  entitled  him  to 

154;  35  Am.  Dec.438;Mooney  T'.  Ken-  a  verdict  under  the  former.    This,there- 

nett,  [9  Mo.   554;   61   Am.   Dec.   57ft;  fore,  though  not  in  form,WBS,in  Bub- 

Taylori/.  Short,  38  Mo.  App.  31 ;  Jenks  stance,  a   verdict   for  the  plaintiB'  on 

f.  Hallet.iCai.(N.  Y.)6o;  Thompson  both  issues."   Law  i.  Merrills.6  Wend. 

I'.  Button,  14  Johns.  (N.Y.)  84;  Bemua  (N,  Y.)  16S. 

V.  Beeliman,  3  Wend.  (N.  Y.)  667 ;  Lavir  In  a  certain  action  of  assumpsit,  the 

t.  MerrillB,  6  Wend.  (N.  Y.)   16S;    At-  pleas  were  non-assumpsit  and  set-off. 

lantic,  etc.,  Co.  I'.  Purifoj',  95   N.  Car.  The  jury  found  for  the  plaintiff  gen- 

«i;   Hanlv   -v.   Levin,   j   Ohio  338;  erally,  without  in  terms  responding  lo 

arkwood  V.  Doriat,  21  Ohio  St.  637;  the  plea  of  set-off.     The  supreme  court 

Garland  v.  Bugg,  1  Hen.  &   M.    (Va.)  held  that,  though  the  finding  was  for 

SIW    Danville   v.   Waddell,  37   Gratt.  the  plaintiff  generaUy,it  was  not  incoD- 

(Va.)  4J2;   Black  v.  Thomas,  21     W.  sistent  with  the  idea  that  the  jury  had 

Va.  709.  considered  the  defendant  in  the  plea  of 

The  verdict  of  a  jury  which  necessa-  set-off,  and  had  come  to  the  conclusion 

rily  disposes  of  all  the  issues  in  the  case  that  he  wm  not  entitled  lo  any  credit 

li  sufRcient,  although   it  may  not  re-  onthatplea.     Hence, thejudgmentwas 

apond  separately  to  each   several  issue  not  disturbed.     Stout  c  Calver,  6  Mo. 

or   fact    presented    by   the   pleadings.  254;  65  Am.  Dec,  438. 

Thiu,  in    West    Virginia,  the  statute  Upon  the  trial  of  several  issues  from 

provides  that,  in  actions  o(  debt  or  as-  the  orphan's  court,  the  jury   returned 

■nmpsit,   when  the   defendant  files  an  their  verdict  generally  for  the  defend- 

■ccount  of  set-off,  the  jury  on  the  trial  ants,  who  were  the  caveafrej  supporting 

of  the  issue  in  the  case,  shall  ascertain  the  will  of  a   testator ;  but   from   the 

the  amount  to  which  the  defendant  la  character  of  the  issues.  It   was   atno- 

enlitled  and  apply  It  as  a  set-off  against  lutely  certain  that  the  jur^  could  not 

the  ^alntiff  *s  demand,  and  if  the  said  have  so  found  without  deciding  every 

unount  be  more  than  the  plaintiff  is  issue  in  favor  of  Ihe  defendants.    The 

entitled  to,  shall   ascertain  the  amount  verdict  was  not  disturbed.     Browne  v. 

of  the  excess,  including  principal  and  Browne,  13  Md.  113. 

interest.     However,  where  the   verdict  In  the  case  of  Porter  v.  Rummery, 

«s>  simply  for  a  gross  sum  in  favor  of  10  Mass.  64,  the  facts  were,  that  the 

the  defendant.  It  was  sustained,  as  it  defendant  to  a  writ  of  right  pleaded 

WIS  held  that  the  verdict  under  the  Is-  not  guilty  and  a  plea  of  noH  tuum  and 

<ue>  was  necessarily  a  finding  that  the  disclaimer,  to  which  the  plaintiff  re- 

ucQunt  of  the  defendant  exceeded  the  plied  that  the  defendant  was  in  pos- 

imount  to  which   the   plaintiffs   were  session,  and  on  which  issue  was  joined 

entitled,  to  the  extent  of  that  finding,  as  well  as  on  the  plea  of  not  guilty. 

Black  V.  Thomas,  11  W.  Va.  709.  On  these   issues,   the  jury  returned  a 

Upon  a  suit  on  a  promissory  note,  the  general  verdict  of  not  guilty;  judgment 

defendant  replied   non-assumpsit    and  was  rendered   for  the   defendant,  and 

payment,  and  the  verdict  was  rendered  the   plaintiff    prosecuted    his   writ  of 

upon  the  general    issue.      Chancellor  error.      It  was  held  by  the  supreme 

Walworth,  speaking  for  the  court,  said:  court  of  Massachusetts  that  the  judg- 

"Tlie  court  has   no  power  to  supply  ment  was  well   enough,  for   the  jury 

nbitantial  omissions  in  a  verdict,  but  could  not  have   returned   the   venllct 

If  the  jury  have  expressed  their  mean-  they  did,   unless  they  had  also  passed 

)ng  In  an  Informal  manner  only,  yet  on  the  special  issue. 

with  sufficient   certaintv  to  show  that  Where  the  defendants,  in  an  action 

thej  must  have   passeti  Upon  and  de-  quart    clausam    /regit,    pleaded    not 

cided  the  whole  issue,  it  Is  the  duty  of  guiltv  as  to  the  lorce  and  arms,  and  a 

Ihe  court  to  mould  it  into  form.     In  the  specfal  justification  as  to  the  residue, 

present  case,  It  would  have  been  impos-  the  jury  returned  a  general  verdict  of 

■ibie  lo  obtain  a  verdict  in  favor  of  the  not  guilty,  the  court  held  such  verdict 

plalnlilT  on  the  genera]  Issue,  if  the  de-  to  be  sufficient,  as  the  jury  could  not 

fendani  hid  established  his  plea  of  pay-  have   so   found   If  the  defendants  had 

■Knt.    On  the  last  plea,  the  defendant  failed    in    proving    their  justification. 
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must  have  been  the  same.'  Where  there  are  several  separate  and 
distinct  issues  involved,  the  determination  of  any  one  of  which 
might  decide  the  fate  of  a  cause,  the  verdict  should  specify  on 

Hodg«s    V.    Raj'inond,   9    Msbb.   316;  the  plea  or  ans  eefie,   determines  no 

Hanlj'  V.  Levin,  5  Ohio  338;  Taylor  v.  question   between  the  partJn  where  a 

Short,  38  Mo.  App.  31.  pica  of  property  Is   interposed,  except 

In  an  action  for  the  breach  of  a  con-  the  taking,  and  this  results  from  the 

tract,  the   petition  Etated  the  contract  peculiar  character    of  this  action  and 

sued   upon   in   certain   specific   terms,  the   situation   of  the   parties.     Hence, 

The  answer  denied  the  allegations  rel-  Buch   a   verdict   asKssing  no  damages 

fttlve  to  the  terms  of  the  contract,  set-  and  In  response  to  the  pies  of  propertj, 

ting  forth  the  contract  in  other  terms  simplyholdinglt nottobein thcdcfend- 

andi  claiming  damages  for  the  breach  ant,  but   not  finding  it  in  the  plaintifii 

thereof.     A   verdict  entitling  the   de-  was   held  to  be  defective  In  substance, 

fendant  to  recover  a  specified  sum,  in  The  court  in  this  last  case  commenti 

effect  finds  the  contract  as  stated  in  the  on   the    decision    of    this    question  in 

snswer  and  Its  breach  as  there  alleged,  Thompson  v.  Button,  14  Johne.(N.  Y.) 

and    is    sufficiently    responsive   to   all  84,  and  the  contradiction  is  sought  10 

issues.     Markwood  v.  Doriat,  3i  Ohio  be  reconciled  by  the  explanation  that 

St.  637,  In  Thomp«on  v.  Button  the  detcrmina- 

la   datlnua,   the    defendant    pleaded  tion  of  the  court  was  expressly  upon 

nem  deli-Hti  and  a  special  plea  in  bar,  the   ground   that  the  Intention  of  the 

to  which  pleai  there  was  a  general  rep-  jury  could  not   be  mistaken   from  the 

lication  denying  the  truth  of  them  both  fact    that   they    found   the    defendant 

and    issues   were  joined.     A    general  guilty  upon  the  general  i«sue,  which  the 

verdict  for  the  plaintiff  was  considered  court  assumed  would  not  have  been  done 

sufGclently  responsive  to  both  issues.  If  he  had  made  out  a  justification  ac- 

Garland  f.  Bugg,  I  Hen,  &M.  (Va.)374.  cording  lo  the  avowry. 

Whereseveral  Issuea  were  distinctly  In  IfMfaiiJiM,  where  both  the  title  to, 

presented   by   the   pleadings,   and  the  and  right  of  possession  of  the  propertr 

verdict  found  "all  the  Issues  in  (uvorof  for  which  replevin  has  been  brought, is 

the  defendant,"  such  a  finding  was  con-  put  In  issue,  it  is   held   that   a  finding 

strued  as  a  verdict  on  each  issue.  Glenn  generally  for  the  plaintiff  disposes  of 

V.  Sumner,  13]  U.  S.  iji.  all  the  issues;  and  it  is  also  maiatained 

BeplBVlii. — In  an  action  of  replevin,  that  the  plea  of  "not  guilty"  to  a  dec- 
the  jury  found  a  verdict  for  (he  plain-  laration  in  the  cefit  and  dtlinei,  puis  in 
tiff  generally  where  the  defendant  liad  Issue  as  well  the  right  of  the  plain- 
pleaded,  first  not!  ctfit,  second,  an  avow-  tiff  to  the  possession  of  the  property,  as 
ry,  averring  that  the  goods  taken  were  the  wrongful  taking  and  detention 
theproperly  of  thedefendant.  The  find-  thereof  by  the  defendant.  Ford  v. 
ing  was  objected  to  on  the  ground  that  Ford,  3  Wis. 399;  Everet  c.  Walworth 
it  Ignored  the  second  plea,  but  the  ap-  County  Bank,  13  Wis.  410;  Krauze  v. 
pellate  court  declined  to  disturb  the  Cutting.  31  Wis.  687. 
Judgment  on  this  ground.  It  was  main-  In  Indiana,  the  practice  seems  to  be 
tained  that  it  was  very  evident  that  the  similar.  In  this  respect,  lo  that  of  Wii- 
jury  would  not  have  found  the  defend-  censiH,  for  it  is  declared.  In  VanGundy 
ant  guilty  upon  the  general  issue,  if  he  v.  Carrigan,  4  Ind.  App.  333,  that  a 
had  made  out  his  justification  accord-  general  finding  in  an  action  of  replev- 
Ing  to  the  avowry.  Also  that  the  in-  in,  though  both  the  title  and  right  of 
tention  of  the  jury  could  not  be  ii)is-  possession  are  in  issue,  is  not  so  defect- 
taken,  and  that  the  omission  to  enter  a  ive  and  uncertain  that  judgment  can- 
verdict  applicable  particularly  to  the  not  be  rendered  thereon,  nor  is  it  ob- 
second  Issue,  is  a  mere  matter  of  form  jecHonable  because  it  does  not  cover 
which  the  court  mav  rectify.  Thomp-  all  the  Issues.  See  also  Rowan  v. 
son  V.  Button,  14  Johns.  (N.  Y.)  84.  Teague,  34  Ind.  304;  Crocker  d.  Hoff- 
Under  similar  circunulances  in  Bemus  man,  48  Ind.  307;  Payne  v.  June,  9) 
V.  Beekman,  3  Wend.   (N.   Y.)  668,  a  Ind.  359. 

different  position  Is  assumed,  for  here  1.  Where  the  fact  to  be  determined 
it   is  declared   that   a   verdict   for  the .  was,  whether  the  defendant  had  com- 

plaintlffs,  in  an  action  of  replevin  upon  mitted   any  act  which   would  deprive 
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which  it  is  founded  •}  but  because  there  are  several  counts  in  a 
declaration,  it  docs  not  necessarily  follow  that  several  issues  are 
involved,  ^nce  the  successive  counts  may  be  but  a  re-statement  of 
the  same  cause  of  action.* 

The  same  principle  which  dictates  the  rule  that  juries  should 
reply  to  all  the  material  matters  involved  by  the  litigation,  also 
prescribes  a  limit  to  their  determinations.  The  verdict  of  a  jury 
should  not  embrace  the  consideration  of  matters  outside  of  and 

him  of   the   Hght  to  a   certificate   of  caster  v.  Connecticut  MuL  L.  Ins.  Co., 

djtchirge  at   an  iniolvent  debtor,  un-  9>  Mo.  ji6o;  Campbell  ti.  King,  31  Mo. 

der  the  laws  of  Maisaclimstlft,  and  a  A.pp.   38;  Long   v.   Armsby,   4]   Mo. 

number  of  tuch acts, anj  one  of  which  App.  '53;  State  v.  Haycroft,  49  Mo. 

would    have    such    an    effect,     were  App.  4®;  Carter  v.  Graves,  9  Yerg. 

■ubmitted  to  the  jury,  a  verdict  find-  (Tenn.)446. 

iag  against  him  one  such  act  onlj' was  As  a  general  rule,  It  Is  unquestionably 
declared  to  be  suRlcient.  Vennard  v.  true  that  the  finding  of  the  jurj  must 
McConnell,  11  Alien  (Maas.)  55_i|.  embrace  all  Ihe  Issues  joined  and  bere- 
An  omlaiion  to  find  as  to  one  count  aponslve  thereto,  but  when  all  of  the  Is- 
of  an  Indictment  which  contains  several,  sues  are  essentialljr  the  same  and  such 
where  the  offense  charged  in  the  count  as  may  be  distinctly  and  severally  re- 
al to  which  no  fiodlng  1*  made  Is  sub-  sponded  to  by  a  general  verdict  for 
itantiallj  the  same  as  charged  in  the  ehher  party,  there  is  no  principle  of 
other  counts.  Is  Immaterial.  U.  S.  v.  law  which  requires  b  separate  finding 
Keene,  I  Mcl<ean  (U.S.J  439-  as  to  each  issue,  and  In  auch  i:ase  it 
Where  the  first  count  tn  an  Indict-  cannot  be  understood  what  t>enefit 
mentcharged  the  defendant  in  a  gen-  either  party  could  derive  therefrom. 
end  way,  and  the  second  stated  the  DlUard  v.  Noel,  3  Ark.  449. 
came  offenae,  together  with  the  means  To  an  action  of  assumpsit,  three  plea* 
used  toconsummate  the  criminal  act,  a  were  put  In  by  the  defendant,  and  the 
Ttrdict  on  tlie  first  count,  without  men-  jury  returned  a  verdict  that  "they 
tionlDg  the  second,  was  held  to  be  sufE-  found  "  the  issue  "  in  favor  of  the  platn- 
ciinL  Com.  II.  Splalc,  13J  Pa,  St.  355.  tiff."  The  supreme  court.  In  its  desire 
1.  This  question  is  sometimes  regu-  to  uphold  the  verdict  and  to  discourage 
Isted  by  statute ;  for  instance,  Geergia  objections  which  might  be  only  the  re- 
Code,  par.  3960,  provides,  "If  there  suit  of  clerical  mictakes,  held  that  the 
sre  sererxl  pleas  filed  by  the  defend-  three  pleas,  not  guiltj',  non-assumpsit 
sat,  a  verdict  for  the  defendant  must  and  ot  special  performance,  made  sub- 
show  upon  which  of  the  pleas  It  Is  ren-  stantlally  but  one  Issue,  and  that  the 
dered."  Wllllamt t'.GunnclB,66Ga.53i.  word  "issue"  covered  the  whole. 
Upon  a  declaration  consisting  of  Carter  t>.  Graves,  9  Yerg.  (Tcnn.)  446. 
several  counts,  each  containing  a  Sep-  It  Is  held,  In  State  v.  Harmon,  106 
inle  cause  of  action,  the  decision  of  Mo.  63,^,  that  a  verdict  of  guilty,  upon 
the  jury  should  be  had  on  each  Issue,  an  indictment  for  larceny,  containing 
Ranney  IF.  Bader,  48M0.  539;  States,  several  counts  each  charging  a  dis- 
HtrmoD,  106  Mo.  63s ;  Sei'bert  v.  Allen,  tinct  oSenae,  should  specify  upon  which 
ti  Mo.  483.  counts  the  defendant  is  found  guilty 
In  Yarber  i>.  State  (Tex.  CHm.  App.  and  upon  which  acquitted.  This  is 
1894),  14  S,  W.  Rep.  64s  (where  the  not  required,  however,  where  all  the 
esse  ii  reported  in  the  briefest  pos-  counts  relate  substantially  to  the  same 
Mbte manner),  this  statement  appears:  transaction.  State  v.  Bean,  31  Mo. 
"When  both  counU  in  an  Indictment  367;  State  i>.  McCue,  39  Mo.  iii;  State 
are  good.  It  Is  not  necessary  that  the  zi.  Pitts,  58  Mo.  556;  SMte  v.  Noland, 
'trdict  state  the  count  on  which  it  is  mi  Mo.  473. 

<M«>."    We  submit  it  for  what  it  may  Where  there  are  two  counts  in  the 

**  worth,  declaration,  and  the  evidence  is  appli. 

1  Hanley   f.   Mayor,   6   BIng.  100;  cable  to  both,  though  the  allegations  in 

IHDard  c.  Noel,  3  Ark.  449;  Ranney  one  admit  of  its  application  with  more 

I'Bsder,  48  Mo.  539;  Owens  v.  Han-  dlttinctness  and  perspicuity  than  in  the 

i)ibil,etc.,  R,Co.,  58  Mo.  386;  Lan-  other,   the  jury  are  not   restricted  io 
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beyond  those  submitted  to  them,*  although  if  the  excess  in  a  too 
comprehensive  finding  consists  merely  of  harmless  redundancy, 
that  portion  may  be  regarded  by  the  courts  as  surplusage,  in  their 
liberality  of  construction,  and  in  such  character  rejected.* 

In  fine;  a  jury  should  determine  each  issue  involved,  and  the 
whole  of  each  issue."     They  should  neither  exceed  nor  fall  short 

their  finding  to  either  but  maj  give  a  an   action   of   replevin    the   dereiidinl 

general  verdict.     Porter  v.  Pequonnoc  must  plead  the  general  Issue,  »an  cefil, 

Mfg.  Co.,  17  Conn.  34^.  And  see  Stam-  on  which  Usue  must  be  joined,  thougli 

ford  Bank  v.  Ferris,  17  Conn.  359.  the  only  question  to  be  tried  may  be 

1.  Fftota  Hot  in  line.— A  verdict  can  whether  the  plaintiff'  is  the  owner  al  tiie 

legitimatEly  find  no  fact  that  has  not  property  replevied.     In  such  a  case  Ihe 

been   put  in  issue.      U.  S.  v.   Stereo-  jurj  mar  find  the  formal  Imue  in  fftvor 


:opic  Slides,  t  Sprague  (U.  S.)  467;  of  the  plaintiff';  but  thej  must  also  Rnd 
teeHng  v.  Halbert,  i  Litt.  (Ky.)  391 ;  that  the  properly  replevied,  at  the  time 
Swearengen   v.   Pendleton,  4  S.  &  R.     of  the  Ulcing,  belonged  to  Ihe  plaintiff, 


DeeHng  v,  Halbert,  i  Litt.  (Ky.)  391 ;  that  the  properly  replevied,  at  the  time 
Swearengen  v.  Pendleton,  4  S.  &  R.  of  the  Uking,  belonged  to  Ihe  plaintiff, 
<Pa.)   389;   Morlarty  ir.  McDeritt,  46    U  such  Is  proved  to  be  the  fact.    Pejep- 


Minn.   136;   Swan  v.  Smith,   13   Nev.  scot  v.  Nicboli,  10  Me.  356. 

157;  Hardy  t>.  DeLeon,  5  Tex.  31 1.  At  the  nqurt  of  tlM  p«rUM,  the  jury 

9.   See  infra,   this  title,  Surflusagt.  may  express  an  opinion  1 

Though  a  verdict  in  terms   does   not     tiact  from  those   

find  the  Issue  joined  by^  the  parties,  If  in  tbeir  verdict, 
the  court  can  collect  the  point  in  iiaue  (C.  C.)  73. 
out  of  the  verdict,  it  will  be  held  suffi-  S.  Miller  v.  Trets,  Ld.  Raym.  3*4; 
clent,  Stearns  ».  Barrett,  I  Mason  (U.  Finymore  v.  Sanky,  Cn).  EHa.  133; 
S.)  153.  In  thlB  case  the  court,  in  dis-  Hooper  v.  Shepherd,  Stra.  1089;  Green 
cussing  the  sufficiency  of  ■  verdict. said:  v. Cole,  i  Saund.3j7;  Bisliop  v.Kaye,] 
"There  are  many  authorities  in  the  B.&A.605;  Hardy  u.  Bern,;  T.  R. 636; 
books  respecting  this  subject,  some  of  Rex  v.  Cockerell,  And.  360;  Fairfax  7. 
which  are  not  easily  reconcilable  with  Fairfax,  5  Cranch  CU.  S.)  19;  U.S.  v. 
sound  sense  or  with  legal  principle.  Stereoscopic  Slides,  i  Sprague  (U.  S.) 
From  the  mass  of  cases,  however, some  467:  Patterson  v.U.  S.,  3  Wheat. (U.S.) 
rules  may  be  extracted  which  commend  an  ;  Garland  v.  Davis,  4  How,  (U.  S.) 
themselves  to  the  judgment  of  all  of  us.  iti ;  Grice  v.  Ferguson,  i  Stew.  (Ala.) 
If,  for  instance,  the  jury  find  the  poltft  36;  Sawyer  v.Fitbi,  4  Stew.fi  P.  (Ala.) 
In  Issue,  and  also  another  matter  out  of  36c ;  Mixxly  f.  Keener,  7  Port.  (Ala.) 
the  issue,  the  latter  finding  is  void,  and  318;  Traun  v.  Wittick,' 37  Ala.  571; 
maybe  rejected  as  surplusage.  Bur  it  is  Konemaker  v.  State,  34  Ala.  311; 
otherwise.  If  the  matter  so  found  be  Toulmin  i'.  Lesesne,  3  Ala.  359;  Dmd- 
contalned  in  the  Issue,  for  then  If  it  be  inick  v.  State,  40  Ala.  6S0;  90  Am. 
material  and  contradictory,  it  cannot  be  Dec.  496;  Sasaiter  v.  Thompson,  Sj 
rejected  as  surplusage.  So  If  the  point  Ala.  323 ;  St.  Clair  v.  Caldwell,  7a  Ala. 
on  which  the  verdict  is  given  be  so  un-  537;  Dyer  ti'.  Hatch,  i  Ark.  339;  Dill- 
certain  that  It  cannot  lie  clearly  ascer-  ard  v.  Noel,  s  Arlt.  449;  People  o. 
talned  whether  the  jury  meant  to  find  Kinsev.^i  Cal.379;  Pe(»le  f.  Helblng, 
the  issue  or  not,  it  cannot  l>e  helped  by  59  Cal.  567 ;  People  v.  Fuqoa,  61  Cat 
Intendment;  and  n/orfiori  if  it  t»e  re-  377;  Rankin   v.  Central   Pac.   R,  Co,, 

'        ■■      '    '               73Cal.93;  Golden  Gale  Mill,  etc,  Co. 

V.  Joshua  Hendy  Mach.  Works,  82  Cal. 
184;     Kilbourn    v.    Wateixiua,    Kirby 

terms  of  the  issue,  the  cause  siiould  be  (Conn.)   434;    Smith   v.   Raymond,   i 

extremely  clear  which  would  Induce   a  Day   (Conn.)  169;  Settle  v.  Alison,  S 

court  to  make  It  the  ground   of  a  final  Ga.  301 ;  3  Am.  Dec.  393 ;  Tompkins 

judgment.  u.  Carry,  14  Ga.  118;  Shell  v.  Sanders, 

Terdlot  Broadar  tbanliine. — In  some  46  Ga.  469;  Favor  i>.  State,  54  Ga.  349; 

cases  it  is  highly  expedient.  If  not  ab-  Van  Leonard  v.  Eagle  Co., 60  Ga,  545 ; 

■olutely   necessary,   that   the   verdict  Kitter  v.  People,  35   111.  37;  Hanna  k. 

should  be  more  extensive  than  the  Issue,  Ewing,  3  Blackf.  (Ind.)  34;  Pattetfon 

and  find  facta  in  addition  to  it.     Forin-  ».  Salmon,  3  Btackf.  (Ind.)   131;  Fitch 

•lance,  under  the  statutes  of  itaint,  m  v.  Dunn,  3  Blackf.  (Ind.)  143;  Croocb 
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V,  Martin,  3  Blackf.  (Ind.)  166;  Huff  (Tenn.)4t4;  Kesler  r.  Zimmenchitte, 

V.  Gilbert,  4  BlacVf.  (Ind.)  r9;  Wright  i  Tex.  50;  Phillips  v.  Hill,  3  Tex.  .197; 

!>.  State,  8  Blackf.  (Ind.)  385;  Reed  v.  Hardy  v.  De  I.eoD,  5  Tex.  an  ;  Hall  t>, 

Suie,  8   Ind.   300;   Jenkins  v.   Park-  York,  16  Tex.  iS;  ClHlbome  v.  Tan- 

hi!l,ic;  Ind.  473;  H.  G.  Old's  Wagon  ner,  i8Tei.68;  AUton  i/.State,  41  Tex. 


(K:.  .  .        .  „,  ..... 

Li.  Ann.  236;  State  v.  Francei,  36  La.     lett  v.  Micou.  i  Rand,  (Va.)269;  Gard- 
Aon,  336;   State   v.  Guillory,   43  La.     ner  v.  Vidal,  6  Rand.  (Va,)  io6;Buck- 


IMms!)  114;  Coffin   V.  Jones.  II  Pick.     v.  Dulaney.  a  Munf.  (Va.)  518;  Rog. 

(Mass.)  44;  Stiles  i'.Granville,6Cush.     v.  Chandler,  3  Munf.  (Va.)  65;  T 

(Mass.)  458;  Brown  v.  Chase,  4  Mass.     v.  Smith,  4  Nliinf.  (Va.)  466;  Broi 


436;  Holmes  v.  Wood,  6  Mass.  i;  Peo-  Hendersons, 
pie  V.  McMillan,  si  Mich.  637;  Mel-  t.  Wilson, 
ghen  n.  StronK.  6  Minn.  111;  80   Am.     Sturdi 


M.  rMiss.)  591;  Graves  v.  Bailey,  h  J46;  Swain  k.  koys,4  Wis.  50 ;  Hi 
Mils.  588;  Fenwick  v.  Logan,  i  Mo.  v.  Beckwith,  1  Wis.  i7;Rongc  v. 
401;   Easton   v.   Collier,    1    Mo.    ^11;     son,  9  WU.  343;  Bales  v.  Wilbur, 


Hickman  ir.  Byrd,   i   M0.495;   AlKion  Wis.  416;  Child  i>.  Child,  13  Wis.  17; 

V.  Darton,  14  Mo.  343;  Parker  v.  Moore,  Appleton  v.  Barrett,  33  Wis.  i;(iS ;  Scho- 

19   Mo.  iiS;    Schweickhardt     v.    St.  field  1/.  Mlltlmore.  74  Wis.  19^;  Warner 

Louis,  3  Mo.  App.  571 ;  Clark  v.  Han-  v.  Hunt,  30  Wis.  100;  Smith  v.  Phelps, 

nibal.etc,  R.Co.,  36  Mo.  303;  Ranney  7  Wis,  311;  Ford  v.  Ford.  3  Wis.  399; 

V.  Bader,  48  Mo.  539*  Selbert  v.  Allen,  Wallace  v.  Hilliard.  7  Wis.  637 ;  Krause 

(li  Mo.  463;  State  v.  Robb,  90  Mo.  30;  v.  Cutting,  32  Wis.  687. 

Stater.  Hernion,  106 Mo. 635;  Holman  In  aatUuu    xalnst    panonal   rapra- 

V.  Kinesburr,  4  N.  H.  105;  Jewett  v.  aentaUTea,  where  issue  is  taken  upon  the 

Dsvii,  6  N.  H.  518;  Scudderii.  Bloom-  plea  of  flent  adminhtravit  and  a  ver- 

field,  3  N.  J.   L.  930;  Btmos  i'.  Beek-  diet  rendered  for  the  plaintiff,  the  find- 

inan,  3  Wend.   (N.  Y.)  667 ;  Brockway  ing  should  specify,  with  sufficient  cer- 

f.Kinaey,  1  Johns.  (N.   Y.)  210;  Van  Uinty,  what  portion  of  the  assets  which 

Btnthayscn  v.   DeWitt,  4  Johns.  (N.  have   come    to  the  defendant's  hands 

Y.)    113;    Thompson    ».    Button,    14  remained  un  ad  ministered  at  the  time  of 

Kns.  (N.  Y.)84;   Lockwood  i>.  Bart-  the  suing  out  of  the  ptaintifTs  writ.    If 

(Supreme  Ct.),  7  N.  Y.  Supp.  481;  a   verdict   lacks   this   characi eristic,  it 

Wstu  V.  Greenlee,  2   Des.  (N,  Car.)  will  be  eet  aside  as  irresponsive  to  the 

G7;  Vines  -u.  Brownrieg,  a   Dev.  (N.  issue.      Fairfax   v.   Fairfax,  5   Cranch 

C«r-)SJ7;  Murray  r.King,8  Ired.  (N.  (U.  S.)  ig;  Nixon  t.  Bullock,  9  Yerg. 

Car.)  51S;   Stale  u.  Jennings.  104  N.  (Tenn.)   414;   Booth  11.  Armstrong,  2 

Car.  774;   Hanly    v.    Levin,  5   Ohio  Wash.  (Va.)   301;   Eppes  v.  Smith,  4 

2J7:Guille  V,   Fook,  13  Oregon   577;  Munf.(Va.)^;  Sturdlvant  v.  Raines, 

Fiiber  -o.   Kean,   i    Watts   (Pa.)    359;  i  Leigh  (Va.)  481 ;   Gardner  v.  Vidal, 

Tibba  7.  Brown.  2  Grant  Cas.  (Pa.)  39;  6  Rand.  (Va.)  106. 

Cavene  v.  McMichael,  8  S.  &  R.  (Pa.)  Where  a  verdict  found  a  promise  dif- 

S. ;  Ward  v,  Taylor,  I  Pa.  St.  338 ;  ferent  from  that  alleged  as  inducement 
lliday  p.  Com.,  38  Pa.  St.  13;  Con-  in  the  declaration,  and  also  varied  in 
necticut  Gen'lL.  Ins.  Co.  I'.  McMurdy,  other  essential  respects,  it  was  held  that, 
S9  Pa.  St.363;  Bruck  V.  Mansbury,  I03  though  a  mere  informality  might  be 
Ps.  St.  js;  State  Banki;.  Bowie,  1  Mc-  immaterial,  a  suiretantial  variance  ren ■ 
Uull.(S.Car,)4a9;  Brown  tf.  Hillegas,  dered  the  verdict  void.  Garland  v. 
1  Hill  (S.  Car  )  447;  State  v.  Robin-  Davis,  4  How.  (U.  S.)  131. 
son,  31  S.  Car,  433 ;  Boon  v.  Planters'  Where  the  defendant  traversed  a  sub- 
Bank,  3  Humph.  (Tenn.)  84;  Crutcher  stantially  detective  declaration,  instead 
!■.  Williams,  4  Humph.  (Tenn.)  345;  of  demurring  to  it,  he  cannot  object  to 
Bsmard  if.  Young,  s  Humph.  (Tenn.)  a  verdict  found  according  to  the  issue 
■"  "  "  Humph,  and  the  evidence.  French  i'.  Thomp- 
r,  4  Heiak.  son.  6  Vl.  54. 
1  Nixon  v.  Bullock,  9  Yerg.  Flndlnxiof  JadCsVlthout  Jnry.— The 
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of  their  authority.*     (As  to  the  inclusion  of  excess  in  a  verdict, 
see  supra,  this  title.  Surplusage.) 

(5)  Certainty. — A  substantial  requisite  of  a  verdict  is  the  ele- 
ment of   certainty,'  not  absolute   certainty,  but,  as   it  has  been 

Mme  requirements  exist  where  a  judge  IliTs  damages  at|i8."     On  thEs  verdict 

tries  B  case  wlifaout  a  jury.  Here  ai  welt,  judgment  was  entered   against   all  the 

the  Snding;  must  respond  to  the  iaaues.  defendants,   which  the  supreme   court 

Where   the   plaintiff,   in   his  petition,  reversed,  resolving  that  such  a  veriSct 


charges  an  unlawful  taking  and  that  the     did  not  authorize  a  judgment  agilntt 
defendant   stiJl   detains   the  properly,    any,  as  It  did  not  apeciry  which  one. 
the   defendant   denying   the   wrongful         Similarly,  it  has  been  held  that,  upon 


talcing  and  alleging  a  delivery  lawfully  an  Indictment  against  two  defendants,* 

'   made  to  him»el?,  claiming  a  lien  upon  verdict, "  we,  the  jury,  find  the  defend- 

the  property  for  keeping  and  feedlne.  a  ant  guilty   as   charged   in   the   indlct- 

findlng  that  the  defendant  did  wrongful-  ment,"  is  void  for  uncertainty.    Peopte 

ly  detain  the  property,  saying  nothing  v.   Seputveda.  59    Cal.   343 ;   State  v. 

about  the  wrongful  taking  and  nothing  Weeks,  i%  Oregon  3.     But  see  Porter 

M  to  the  lien,  la  not  a  sufficient  finding  v.  Cotney,  3  Ala.  314;   Steed   k.  Bats- 

upon  the  Issues,  and  the  judgment  ren-  hill,  71  Ala.  157. 

dered  thereon  was  reversed.     Allison  Amgndnient, — Nor  can  such  a  verdict 

V,  Darton,  14  Mo.  343;  Jones  ts.  Snede-  be  amended  to  show  that   It  was  In- 

car,  3M0.  390:  Pratt  t>.  Rogers,  5  Mo.  tended    to  convict   both  defendants. 

52;  Dunbar  v.  Blttle,7  Wis.  143;  Smith  State  v.  Weeks,  13  Oregon  3. 

V.  Lewis,  10  Wis.  ;jjO.  However,  where  two  defendaDts,  al- 

1,  See  sMfra,  this  title,  Reafonaive-  though  answering  separately,  make  the 

KMJ,  and  authorities  cited  in  notes.  same  defense,  a  verdict  "  for  the  defend- 

A  jury  should  remember  that  theira  ant"  is  not  void  for  uncertainty,  but  It 
is  not  the  province  of  arbitrators  but  of  will  be  presumed  to  Include  both  de- 
jurora,  and  their  finding  must  consti-  fendants.  Waddingham  v.  Dickson, 
tute  a  legal  verdict  on  which  the  judg-  17  Colo.  113.  And  see  Houston  v.  La- 
ment ot  the  court  may  rest.  An  arbi-  dies'  Union  Branch  Assoc,  87  Ga.  J03. 
trary  award,  therefore,  though  it  may  Two  defendants,  jointly  indicted  for 
address  itself  to  the  sense  of  justice  of  an  alleged  ofTensc,  were  jointly  ar- 
the  parties,  is  not  a  fulfillment  of  their  ralgned  and  pleaded  not  guilty.  The 
duty  as  jurors  unless  it  determines  the  jury  returned  a  verdict  finding  "the 
actual  isauei  involved.  Ford  v.  Tag-  prisoner  at  the  bar  guilty."  This  Snd- 
gart,  4  Tex.  4^2.  Ing  lacked  the   requisite  certainty,  as 

t.  People  V.  Sepulveda,  59  CaL  343;  the  terms  of  the  verdict  left  it  in  doubt 

Smith  V.  Mohn,  87   Cal,  489;    iJaw-  which  of  the  two  prisoners  at  the  bar 

fence  v.  People,  z  III.  414;    Walker   v.  the  jury  Intended  to  convict.    Favor  I'. 

Walker,!  III.   App.   189;    Weirick  ».  State,  54  Ga.  349;  Richards  f.  Sperry, 

Hoover,  a  Blackf,  (Ind.)  379;    Penny-  7  Wis.  319;    Brannlgan   i>.   People,  3 

packer  v.  Capital  Ins.  Co.,  80  Iowa  56;  Utah  488. 

Moriarty  t>.  McDevitt,  46   Minn.   136;  But  where,  in  a  criminal  prosecution 

Gerhab  v.  White,  40  N.  J.  L.i4a ;  Try-  against  several  defendants,  the  verdict 

on  V.  Carlin,  5  Watts  (Pa.)  371 ;    Van  finds  the  »  prisoners  at  the  bar  guilty 

Valkenburg  ii.  Ruby,  68  Tex.  139;  Gulf,  as  charged,"  this  Is  sufficient  to  sup^rt 

"".,  R.  Co.  V.  Hathawav,  7s  Tei.  sS7;  a  judgment  against  tbem  all,  it  being 

■  "       "    "         ■""^'te,76Tex,     "--    ^-,._j-_-.- 


-i  Pac.  R.  Co.  i'.'w£iEte,76Tex,  unnecessary    that    each    defendar 

1;  Munn  !>.  Martin  [Tea.  App.  1890},  designated  by  name.     State  v.  Ander- 

S.    W.   Rep,    19s;    Heiligmanp   v.  son   (La.  1893),  11  So.  Rep.  737.    And 

-  "-  ■"-     Sherman  i>.  Lumber  see  Haya  f.  State,  30  Tex.  App.  473; 


^.  .  .... 

Co.,  77  Wis.  14;  Richards  V.  Sperry,  7  Caesar   v.    Sute,  30  Tex.   App. 

Wis.  J19,  Little  v.  State,  30  Tex,  App.  597. 

Savaral  DaftandMit*. — In  Richards  v.        Also,   where    one    defendant    was 

Sperry,  7  Wis.  319,  which  was  an  action  jointly  indicted  with  another  person,  but 

of  tort  against  several  defendants,  the  was  tried  alone,  a  verdict  against "  the 

verdict  of  the  jury  was  in  these  words ;  within-named  defendant  "is   not   void 

"  The  jury,  in  this  case,  say  they  find  for  uncertainty.    Hughes  f.  Com.  (Ky. 

the  defendant  guilty  and  assess  plain-  1890),   14  S.   W.   Rep.  6S3.    See  also 
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described,  certainty  to  a  common  or  reasonable  intent.*  The 
inclination  of  tlie  courts  has  always  been  in  favor  of  the  validity 
of  a  verdict,  no  matter  what  requisite  may  be  apparently  lacking, 
and  it  will  be  supported  if,  from  the  terms  of  the  finding  and  the 
contents  of  the  record,  enough  material  can  be  gathered  for  the 

State   V.    Lee,  So    Iowa   75;    Slate  *.  jury  Intended  to  And.  Gerhab  r.  White, 

EItJtis,   ioi  Mo.  143;  State  v.  Mason,  40  N.  J.  L.  341. 

43  La.  Ann.  714.  Rx«d  HMUtng  of  Temu  Bmiilortd. — 

To  the  82iDe  effect,  it   was   held    In  A  verdict   must   be  couched  in  terms 

Hronek  ■o.  People,  134  111.  139,  that  Dp-  which  have  a  tiicd  meanine.     Where 

on  a  separate  trial  of  one  of  several  de-  the  jurj  declHred  that  the  p&intlff  was 

fendants,  the  record   showing  the  com-  entitled  to  a  certain  quantity  of  water 


and  J.  H.   (the   defendant)   Impleaded,  the  verdict  was  held  not  sufficientlr 

tbe   selection  of  the  jury  and  trial,  a  tain,  as  different  localities  have  dil 

verdict  finding  the  "  defendant  "guilty,  ent  standards  of   "miner's   meas' 

without  Bpeclfjlng  hfm  \iy  name,  is  not  ment."      Dougherty     v.     Haggin,    5* 

loo   uncertain   as   to   the   party   found  Cal.  513. 

guiltv.  miere  manart,  not  prcparly  InvolTad 
AetlOB  Aialsat  FutiMn.— In  a  joint  by  the  Issues,  have  been  presented  to 
action  against  partners  a  verdict  find-  the  jurr  and  so  mingled  with  what 
lug  lor  the  "  defendant,"  instead  of  the  should  have  been  rightfully  taken  into 
deiendantG.  ii  not  voidable  for  uncer-  consideration  by  them,  as  to  make  It 
tainty.  Davis  tj.  Suah  (Ind.  1894),  36  doubtful  upon  what  ground  they  based 
N.  E,  Rep.  iM.  their  verdict,  a  judgment  rendered 
In  ac  action  against  a  corporation  thereon  cannot  be  Bustalned.  McFall 
and  several  other  defendants,  a  verdict,  11.  Smith,  31  III.  App.  463. 
"  we,  the  jury,  find  tor  the  plaintiffs  A  jury,  In  an  action  for  damages, 
aa  against  the  defendants,  The  Alex-  were  erroneously  instructed  that  they 
andria  Mining  &  Exploring  Co.,"  Is  Buf-  might  give  eiemplary  damages  under 
fidentlj  certain  and  free  from  ambl-  the  circumstances  of  the  case.  Their 
guitj.  It  WBSinaistedby  the  appellants  verdictnot  showing  whether  it  included 
that  it  was  10  uncertain  and  ambiguous  exemplary  damages  was  set  aside, 
that  the  court  could  not  render  judg-  thoughitwasfor  an  amount  notgreater 
ment  upon  It,  the  ambiguity  being  held  than  might  have  been  given  by  way  of 
to  consist  in  the  use  of  the  word  "de-  compensation.  Patry  v.  Chicago,  etc., 
fendants"  in  place  of  "defendant,"  the  R.  Co.,  77  Wis.  318. 
verdict  being  against  the  corporation  In  an  ordinary  case,  it  does  not  seem 
only-  Xhisobjection  was  not  sustained,  to  be  necessary  that  the  jury  should 
the  court  holding  that  it  was  quite  clear  eipreealy  state  whether  their  verdict 
that  the  jury  found  against  the  one  de-  consists  of  exemplary,  or  rnerely  com- 
fendant,  and  that  the  use  of  the  plural  prensatory  damages.  Where  a  suit  was 
noun  instead  of  the  singular  was  a  mere  Instituted  for  the  purpose  of  recovering 
clerical  error.  Aleiandrift  Min.,  etc.,  the  value  of  three  dogg  allied  to  have 
Co.  V.  Painter,  i  Ind,  App.  ^87.  been  poieotied  by  the  defendant,  a 
BeTwal  PUlntlA. — Though  there  are  verdict  for  $75  was  returned,  but  the  de- 
several  plaintiffs.  It  has  been  held  that  fendants  Insisted  that  as  the  verdict  did 
a  verdict,  "  We,  the  jury,  find  the  issue  notspecify  whether  It  consisted  of  actual 
for  the  plaintiff,"  is  valid.  Daft  v.  or  exemplary  damages,  it  was  insuf- 
Drew.  40  III.  App.  166.  ficieni  to  support  a  judgment.  How- 
SoTvnl  Amonnt*.— In  an  action  of  ever,  as  the  court  Is  not  required  lo 
assumpsit,  the  plaintiff's  bill  of  partic-  submit  the  issues  of  actual  and  ex- 
ulars  demanded  a  certain  sum,  but  the  emplary  damages  Geparately,  unless  re- 
plalntilT's  counsel,  in  his  remariis  to  the  quested  to  do  so,  it  was  held  that  it 
jury,  stated  that  another  and  smaller  would  be  inconsistent  to  require  the 
sum  would  be  satisfactory.  A  verdict  jury  to  make  separate  findings  upon 
finding  the  full  amount  of  the  plain-  issues  not  separately  submitted.  Hell- 
tlS'B  claim  was  held,  under  the  circum-  igmann  v.  Rose,  8t  Tex.  laz. 
stances,  to  be  ambiguous  and  uncertain,  1.  State  Bank  v.  Bowie,  i  McMull. 
as  it  did  not  determine  which  sum  the  (S.   Car.)   439.      And   see   Pledger   v. 
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Glover,  3  Port.  {Ala.)  174;  Alexandria  The  jury,  In  the   case   of   Diehl  v. 

Mln.  etc.,  Co.   v.    Painter,    i    Ind.  Evans,  l  S.  &  R.  (Pa.)  367,  brought  in 

App.  587.  a  verdict  in  these  words :  "  Wc  find  for 

In  .^/d^affltt,  under  a  statute  declar-  the  plaintlfT  and  are  of  opinion  that  the 
ing  that  if  it  appears  to  the  jury  that  plaintiff  hasalreadvreceived, out  ofthe 
the  plaintiff  is  over-paid,  the^  shall  property  of  the  defendant,  payment  in 
give  a  verdict  for  the  defendant  and,  full  for  the  amount  of  freight  to  which 
withall,  cerdfy  to  the  court  how  much  he  is  entitled."  In  view  of  the  fact 
thej  find  the  plaintiff  to  be  indebted,  that  this  was  an  action  brought  for 
a  verdict,  in  determining  (he  mutual  de-  freight  and  demurrage,  which  the 
mand  between  the  plaintiff  and  defend-  plaintiff  sought  to  recover  from  the 
ant,  ■'  that  thej  find  the  plaintiff  in-  defendant,  it  will  be  seen  that  such  a 
debted  to  the  defendant  in  (he  sum  of  verdict  was  altogether  vague  and  un- 
two  dollars  and  fortT  cents  over  and  satisfactorj.  The  jury  begin  by  find- 
above  the  plaintifTs  demand  in  Ibis  be-  ing  for  the  plaintiff,  but  end  by  declar- 
half,"  is  a  aubatantial  compliance  with  Ing  that  he  has  already  been  paid  ;  then 
the  statute,  and  hence  such  a  verdict  Is  they  say  that  the  plaintiff  has  been  paid 
valid.  Pledger  11.  Glover,  3  Port,  for  the  freight,  totally  ignoring  the 
(Ala.)  174.  claim  for  demurrage  ;  and  even  if  this 

A  verdict  finding  the  plaintiff  guilty  could  be  treated  as  ao  intentional  find- 

of  waste  as  charged  in  the  declaration,  ing  tor  the  plaintiff,  yet  as  the  jury  find 

where  the  plaintiffs  waive  a  recovery  of  no  specific  amount,  no  judgment  could 

the  place  wasted,  need  not  set  out  the  be  rendered  on  it. 

locut  in  quo  with  greater  particularity  An  action  was   brought  iar  the  re- 

than  to  assess  damages  for  the  parlicu-  coveiy  of   certain    personal    propertr 

Iar  parts  of  the  waste  charged,  nor  need  named  in  the  petition  of  the  plaintiff, 

it  find  any  part  of  the  issue  for  the  de-  and  the  jury  returned  a  verdict  as  fol- 

tendant.     Dejarnatte  w.  Allen,  5  Gratt.  Iowa:  "We,  the   jury,  find  the   intei^ 

(Va.)  49g.  venor,  Elizabeth   Richardson,  entitled 

According  to  this  principle,  a  verdict  to  the  following  property  described  in 

which  Is  so  uncertain  that  it  cannot  be  her  petition,  viz.  (naming  the  articles) 

clearly  ascertained   whether   the   jury  and  the  damage  in  the  sum  of  14^8." 

meant  to  find  the  issue  or  not,  is  bad.  The  property  claimed  by  the   plaintiff 

Allen  V.  Aldricb,  29  N.  \i.  63 ;  Coffin  consisted  of  two  mules,  one  colt,  one 

V,  Jones,  II   Pick.  (Mass.)  45;   Bruns-  lumber  wagon,   and  one  set  of  double 

wick  p.  McKean,  4  Me.  508 ;  Holman  v.  harness,  about  which   the  evidence  ad- 

Klngsbury,4N.H.io4;  Jewettv.Davis,  duced  at  the  trial  was  not  the  aeme; 

^N.  H.  518.  hence,  as  no  article  was  named   In  the 

And  where  a  verdict  was  uncertain  verdict,  the  supreme  court  held  that  it 

to  such  an  extent  that  It  would  require  was  impossible  to  tell  whether  the  jury 

the  finding  of  another  jury  to  ascertain  found   the   plaintiff  entitled   to   alt  or 

the  intention  of  the  jury  who  found  the  only  to  a  part  of  these  articles,  and  if 

first  verdict,  such  a  verdict  must  be  set  to  a  part,  what   part.    The  judgment 

aside.     Heyward  i>.  Bennett,  3  Brev.  (S.  rendered   on  this  verdict  was  accord - 

Car.)  113.  ingly  set    aside.     Richardson    v.  Mc- 

Soma  InsUnoBB  of  Taidicta  Bald  In-  Cormick,   47    I  o  w  a  80.      It   may  be 

■nfflalBBtly   Certain. —  See   Jackson   v,  conducive  to  a  thorough  understand- 

Jackson,40Ga. 150;  Turbavllleu.  Stale,  Ing  of  this  case,  as   set   forth   by   us, 

jS  Ga.  545 ;  Ottawa  Gas  Light,  etc.,  Co.  that   the    language    In    the   quotation 

f.  Thompson,  39  111.  59S;  Richardson  marks   above    is   an   exact   transcript 

V.  McCorraick,  47  Iowa  80;  De  Cle-  of  the  verdict  as  rendered.    The  worda 

mente  v.  Wlnstanley   (Brooklyn   City  "naming    the   articles'*    appeared    in 

Ct.),   38   N.    Y.   Supp.  513;   Diehl   »,  parentheses  in  the  verdict,  but  no  arti- 

Evans,  i  S.  ft  R.  (Pa.)  366;  Hawkins  cles  were  named. 

V,  Lee,  23  Tex,  544  ;  Brown  v.  Horless,  One  Ryan  sued  the  International  aod 

31  Tex. 64s;  Ryan  v.  Havs,  63  Tex.  43 ;  Great  Northern   Railway   Co.  and   R. 

Smith  t'.  Roberts  (Tex.  1890),  15  S.  W.  S.  Hays,  Its  receiver,  appointed   by  the 

Rep.  ia6;  Pendleton  v.  Van  Devler,  t  U.  S.  circuit  court,  to  recover  damages 

Wash.  (Va.)  381 ;  Richards  v.  Tabb,  4  for  personal  injuries  sustained  by  him- 

Call  (Va.)  533 ;  Rogers  v.  Chandler,  3  self  while  a   passenger   on  a  train  be- 

Munf.  (Va.)  65;   Cocke   v.  Com.,   13  longing  to   the    company.     Rran   *!■ 

Gratt.  (Va.)  7jo;  Com.i>.  Smith,  3  Va.  leged   that  he  received   the  injury   at 

Cas.  327.  a  time  when  the  railway  was  In  the 
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etclniivc  management  and  control  of 
Hayi  aa  receiver,  and  in  due  course  of 
dme  the  caae  went  to  the  jurv.  A 
verdict  was  returned  *e  followB :  "  We, 
the  jury.find  at  the  time  of  the  accident 
that  R.  S,  Hays  was  receiver  of  the  In- 
Kmational  Railroad,  and  since  the  Rnt 
day  of  November  of  1S79,  it  hai  been  in 
the  posaesslon  of  the  International  and 
Great  Northern  Railway  Co.;  we  find 
for  the  plaintiff,  John  Rvan,  the  sum  of 
li.MO."  This  wu  held,  by  the  court, 
to  be  neither  a  special  nor  a  general 
verdict,  and  wa«  not  aufGcIent  to  au- 
thorize judgment,  Rjan  v.  Hays,  6] 
Tex.  41. 

Smith  sued  Roberta  upon  a  promU- 
sory  note,  claiming  a  certain  balance 
doe,  Roberts  pleading  failure  of  con- 
sideration. The  case  was  tried  bj  the 
jury  and  the  following  verdict  ren- 
dered: "  We,  the  jury,  render  verdict 
[or  the  defendant,  and  allow  plalntifT 
the  amount  per  month  agreed  upon  be- 
tween him  and  defendant,  and  allow 
nothing  for  commlulons."  It  will  be 
observed  that  this  verdict  found  first 
for  the  defendant  and  then  for  the 
plaJDtifl  an  indefinite  amount.  It  waa 
held  to  be  insufficient  to  support  a 
judpnenl.     Smith    v.    Roberts    (Tei. 

t),  15  S.  W.  Rep.  136. 
Jackson  i>.  Jackson,  40  Ga.  150,  ■ 
■nit  was  brought  on  a  cert&ln  promls- 
60iy  note  on  which  were  several  cred- 
its, one  of  which  was  uncerUIn  both  as 
to  amount  and  date  and  which  wat  also 
diiputed  altogether  on  the  trial.  The 
jury  found  a  verdict  for  the  plaintiff  for 
prlndpsl,  interest,  and  costs.  The  jury 
thoDld  have  found  whether  they  al- 
lowed or  disallowed  the  disputed  credit 
byfindioga  sum  cerUln  for  the  plaintiff, 
la  they  did  not,  the  judgment  rendered 
on  the  verdict  by  the  Interior  court  was 

Id  the  case  of  Turbaville  i:.  State,  jS 
G».  54S,  the  jury  returned  a  verdict  of 
"guilty  of  involuntary  manslaughter 
without  due  caution  and  circumspec- 
tion." This  finding  waa  held  to  be  so 
tmcertaln  as  to  justify  the  judge  in  re- 
tntlng  to  receive  It. 

■oue  lutajuea  at  TanUota  Hold  8uiB- 
dnUy  OiTtaln.— See  Meeker  v.  Child- 
reu.  Minor  (Ala.)  T09;  Taylor  v.  Rog- 
ere.  Minor  (Ala.)  197;  Dyer  v.  Hatch, 
1  Ark.  rn;  Mendelsohn  t:  Anaheim 
Lighter  Co.,  40  Gal.  657;  Dougherty 
V.  Wsrd,  S9  Cal.  81 ;  Mitchell  v.  Addi- 
—  --  "-         ;  Beers  v.  Flock,  "  '    ' 


14  So.  Rep.  395;  Moriarty  r.  McDevitt, 
46  Minn.  136;  Gibson  t.  Lewis,  17  Mo. 
531 ;  Davenport  v.  Falkerson,  70  Mo. 
417;  Texas,  etc.,  R.  Co.  v.  Watklns 
(Tex.  Civ.  App.  1894),  26  S.  W.  Rep. 
760;  Heiligmann  v.  Rose,  81  Tex.  113; 
Grayson  i-.  Buchanan,  88  Va.  asi ; 
Newton  v.  Atlii,  t6  Wis.  19;;  Little 
Josephine  Min.  Co.  v.  FuUcrton,  j8 
Fed.  Rep.  511. 

A  verdict  finding  that  the  plaintiffs 
were  entitled  to  a  certain  sum  of  money, 
is  equivalent  to  saying  that  the  issues  are 
found  in  favor  of  the  plaintiffs  and  as- 
sessing damages  at  thataum,  Thus,inan 
action  for  damages  against  the  defend- 
ants for  failure  to  deliver  certain  lumber 
received  by  them,  whereby  damage  re- 
sulted to  the  plaintiffs,  a  verdict  that 
the  piaintifTs  were  entitled  to  the  sum 
of  fl,5O0,  is  not  void  for  uncertainty. 
Mendelsohn  v.  Anaheim  Lighter  Co.,  40 
Cal.  6sJ. 

In  an  action  on  two  bonds  for  f  i,ooO 


of  purchase-money  for  a  certain 
tract  of  land,  the  defendant  offered  a 
special  plea  of  set-off,  averring  that  the 
tract  was  represented  by  the  vend- 
or to  contain  one  hundred  and  forty 
acres  and  that  it  included  with- 
in Its  limits  onehalf  of  a  certain 
spring  which  greatly  added  to  the  de- 
sirability of  the  property ;  and  that, 
relying  on  these  representations,  he 
contracted  to  purchase  it.  The  defend- 
ant then  proceeded  to  show  that  the 
actual  number  of  acre*  contained  in  the 
said  tract  was  only  one  hundred  and 
twenty-six,  and  that  the  tract  did 
not  Include  the  spring  meationed — 
placing  his  damage  at  (3,000.  The 
jury  found  for  the  plaintiff  the  debt  in 
the  declaration  mentioned,  and  further 
found  for  the  defendant  as  offsets  to  the 
said  debt,  |6oo  damage*  for  loss  of  one- 
half  of  the  spring  in  conlroversj',  and 
(^40  as  a  payment  for  the  deficit  of  Uie 
fourteen  acres.  The  verdict  also  provid- 
ed that  the  difference  should  be  applied 
to  the  payment  of  the  bonds  as  they  tell 
due.      This   verdict   was   attacked   for 


late  c< 


.  Buchar 


n.  88 


App- 567;  Cbllet 
tKy.)  51 ;  State 


^.l,s; 


In  Meeker  v.  Childress,  Minor  (Ala.) 
log,  a  verdict,  "  We,  the  jury,  find  the 
defendant,"  was  upheld,  the  court 
■aid  the  entry  of  the  verdict  would  have 
3  B.  Mon,  been  more  certain  If  the  word  "for" 
(La.  1894),     had  been  inserted  before  the  word*  "ths 
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formation  of  a  complete  verdict  in  all  its  essential  details.*  But 
this  desire  to  regard  a  verdict  as  sufficient  to  sustain  a  judgment, 
must  not  divert  the  attention  of  the  court  from  or  outside  of  the  rec- 
ord.*   Thus,  in  a  case  of  trespass  to  try  title,  when  the  verdict  found 


defendant,"  but  taken  in  connection 
with  the  Usue  lubmltted  and  the  judg- 
ment which  followed  it  wu  luRicientTj 

1.  Diehli/.Ev«na,iS.&R.(P«.)366; 
Hartford  F.  Ins.  Co.  v.  Vanduzor,  49 
111,  4S9;  Brannin  V.  Foree,  I>  B.  Mon. 
(KrO  506;  Com.  V.  Fiachblatt,  4  Met. 
{Must.)  tj4 ;  Hodges  t'.  Raymond,  9 
Mass.  316;  Porter  f.  Rummery,  10 
Mass.  6^\  Maulding  v.  VAgby,  i  How. 
(Miss.)  579;   Muller  v.  SL  Loula  Hoa- 

piui  ; 

Binghi 

Brown,  15  N.  H.  176;' Alien  v.  Aldricb, 
29  N.  H.  7s;  Fries  v.  Mack,  33  Ohio  St. 
Ki\  Burton  i'.  Bondiea,  1  Tex.  303; 
James  v.  Wilson,  7  Tex.  330;  Smith  v. 
Johnson ,  8  Tex.  418  ;  Parker  v.  Leman, 
10  Tex.  116;  Gaibreath  v.  Atkinson,  15 
Tei.  11;  New  York,  etc,  Co.  o.  Galla- 
her,  79  Tex.  685 ;  Hawks  v.  Crofton,  3 
Burr.  698. 

However  informal  a  verdict  may  be, 
If  it  is  responsive  to  all  issues  and  its 
meaning  be  clear.  It  will  t>e  held  good, 
but  if  its  construction  is  doubtful,  no 
judgment  can  be  rendered  upon  it.  van 
Valkenburg  if.  Rubj,  68  Tei.  139. 

If  the  meaning  of  the  jurj  In  their 
verdict  is  certain  from  Its  terms,  or  be- 
comes so  when  rendered  in  the  light  af- 
forded by  the  pleadings  of  which  it  Is  a 
duty  of  a  court  to  take  judicial  notice. 
It  it  sullicientlj  certain  fur  all  practi- 
cable purposes.  Friesv.  Mack,330hio 
St.  5a. 

A  verdict,  "We,  the  jury,  find  the 

Caper  in  evidence  Is  not  the  will  of 
lartin  Muller,"  was  attacked  for  un- 
certainty on  the  ground  that  two  wills 
had  been  read  in  evidence,  and  the  jury 
did  not  distinctly  say  which'  one.  The 
court  held,  however,  that  there  could  be 
no  question  as  to  which  was  meant  by 
the  jury,  as  the  pleadings  in  the  case 
specilically  described  a  certain  one  as 
the  writing,  the  validity  of  which  was 
contested.  Muller  v.  St.  lyouia  Hos- 
pital Assoc,  73  Mo.  J41. 

The  Kentucky  Code  of  Practice,  { 
371,  provides  that  a  verdict  finding  for 
the  debt  in  the  declaration  mentioned. 
Is  suHiciently  certain.  Brannin  ii. 
Foree,  11  B.  Mon.  (Ky.)  ;o6. 

\a Mi33Usiffi,\aiA9M\A\ngv.  Rigby, 


I  How.  (Mlaa.)  J79,  the  verdict,  "We, 
of  the  jury,  find  for  the  plaintiff  tlie  debt 
In  the  declaration  mentioned,  to  be  dis- 
charged bv  the  payment  of  the  same, 
etc.,  was  held  to  be  a  sufficient  Rnding. 
S.  Dougherty  v.  Ward,  S9  Gal.  81 ; 
Fromme  V.  Tonei,  13  Iowa  474;  Bartle 
u.  Plane,  68  Iowa  217;  Gates  i^.  Nickell. 

SMo.  169;  Burghart  v.  BrowD,  60 
o.  34;  Poulson  V.  Collier,  iS  Mo. 
App.  583;  Howell  V.  Sute,  10  Tex- 
App.  a^;  Smith  ».  Tucker,  as  Tex. 
594;  Senterfitr.  State,  41  Tex.  18S. 

In  Fromme  v,  Jone«,  13  Iowa  474,  H 
was  held  that  a  verdict  defective  In 
form  may  be  received  by  tbe  court  when 
the  intention  of  ^ic  jury  can  be  aacer- 


tbe  court  cannot  supply  o 
name  the  amount  of  the  finding  by  re- 
ferring to  evidence  outside  of  the 
record.  The  court  may  not  look  to 
matters  dehors  the  record,  for  the  pur- 
pose of  fixing  that  which  ft  fa  the  sole 
province  of  the  jury  to  determine. 
Fries  11.  Mack,  33  Ohio  St.  a.  See 
also  Spicres  11.  Parker,  I  T.  R.  141 ; 
McArthur  v.  Porter,  i  Pet.  (U.  S.) 
6161  Lee  V.  Campbell,  4  Port.  (Ala.) 
108;  Watson  t>.  Damon,  54  Gal.  378; 
FVyberger  ti.  Carney.  36  Minn.  84; 
Heyward  v.  Bennett,  3  Brev.  (S. 
Car.)  113. 

Gates  V.  Nlckell,  43  Mo.  169,  was  an 
action  instituted  upon  a  promiasory 
note;  and  the  cause  being  submitted 
to  the  jury,  the  following  verdict  was 
rendered:  "We,  the  jpry.  And  the 
issue  in  favor  of  the  plaintiff."  The 
jury  were  thereupon  discharged,  and 
the  court  proceeded  to  ascertain  the 
amount  then  due  upon  the  note,  in- 
cluding the  principal  and  Interest,  and 
rendered  judgment  for  the  sum.  It 
was  held  that  the  verdict  as  rendered 
was  not  sufficient  to  support  a  judg- 
ment and  that  the  court  Invaded  the 
province  of  the  jury  by  Its  interposition. 
The  judgment  was  reversed.  See  alto 
Burghart  ».  Brown,  60  Mo.  14. 

InBartlev.  Plane,68Iowaai7,itwss 
held  to  have  been  error  for  a  justice  o( 
the  peace  to  render  judgment  on  a  ver. 
diet  which  failed  to  state  how  much  the 
plaintiff  should  recover,  where  all  in- 
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for  the  plaintiff  the  lands  described  in  the  petition,  less  a  certain 
number  of  acres,  as  set  forth  in  a  deed  read  in  evidence,  the  plead- 
ing itself  containing  no  description  of  the  land  conveyed  by  the 
deed,  it  would  have  been  necessary  for  the  court  to  look  outside 
of  the  verdict,  and  the  pleadings,  to  the  evidence  given  upon  the 
trial,  for  the  facts  upon  which  to  render  judgment  ;*  and  in  another 
instance,  a  verdict  finding  for  the  plaintiff  "  the  full  amount  spec- 
ified in  the  promissory  notes  adduced  in  the  case,"  was  held  to 

debtedncBG  Is  denied  br  the  defendant,  all  the  land  In  the   declaration   men- 

In  uieh  case,  the  jury  Rhould  have  been  tloned  except  fifty  acres  upon  which  the 

requested  to  retire  and  find  how  much  defendant     formerly    resided,    but  as 

the  plaintifTonght  to  recover,  these   fifty  acres  were  deacribed   Mrilh 

On  an  Indictment  for  theft  of  certain  sufficient  particularity  in  the  record,  so 

cattle,  >  verdict  that,  ■•  We,  the  jury,  that  tbe  sherifT  could  have  no  difficulty 

find  the  defendant  Kullty  of  a  misde-  in  givlne  (lossesaion  according  to  the 

meanor  and  assess  his  punishment  at  terms   of  the  judgment,  the  supreme 

|ioo,"  waa  held  to  be  entirely  insufii-  court   declined   to  interfere   on   the 

cient  to  support  a  judgment,  on  the  ground  of  uncertainty, 

ground  that  it  did  not  sufficiently  ap-  A  verdict  for  the  plaintiff,  in  an  ac- 

pear  that  the  misdemeanor  of  which  tlon   of    trespass   to   try   title,   should 

the  jury   found   the   defendant   guilty  specify  the    lands  with   Gufficient  cer- 

wag  that   charged   in   the  Indictment,  tainty,  so  that  the  sheriff,  upon  judg- 

Howell   l^.    State,   lO  Tex.   App.   agS.  ment  being  rendered,   may   enter   and 

And  see  Senterfit  v.  State,  41  Tex.  18S.  make  delivery  of  that  portion  to  which 

L  Smith    o.   Tucker,    aj    Tei.   594.  the  plalntlffhas  shown  himself  enUtled, 

And  ace  Hnfiaker    r.    Boring,  8  Ala.  else  the  verdict  must  be  set  aside  for 

""     "                          ""   ■       -    •'-  uncertainty,  as   the   sheriff  cannot  be 
informed  of  what  he  is  to  deliver  pos- 

V.  Noel,  iSlew.  (Ala.)  75;  session.     Crommelin  v.  Minter,  9  Ala. 

dorrls,  9  Port{AlB.)   171;  J94;  Huffaker  p.  Boring,  8  Aln.  87. 

.   Mobile   Branch   Bank,    16  A  verdict  not  specifying   the   lands 

^ _.    n, -   I     .  found  illegally  in  a  party's  occupancy, 

with  such  certainty  as  will  show  where 
they  lie  or  the  number  of  acres  and 
boundaries,    will    not    be    stistained. 

Cariin,"5   Watts   (Pa.)  377;   Singleton  Sturdevant  v.   Murrell,  8  Port.  (Ala.) 

V.  Ake,  3  Humph.  (Tenn.)  616;  Jones  ».  317;  Jinktns  u.  Noel,  j  Stew,  (Ala.)  75; 
Leath,  xi  Te«.  329;  Clark  v.  Clark,  7  Fenwlck  -o.  Floyd,  i  Bar.  &  G.   (Md.) 

VI.  190;  Clay  r.  White,  I  Munf.  (Va.)  173;  Clark  u.  Clark,  7  Vt.  190;  Clay 
l6j;GregorT  -v.  Jackson*,  6  Munf.  r.Whilc,  i  Munf.  [Va.)  161;  Gregory 
(Va.)   %i\     t>aul    V.   Smiley,   4   Munf.     i>.  Jacksons,  6  Munf.  (Va.)  35. 

(Va.)  4^  In  an  action  of  trespass  to  try   title 

In  an  action  of  trespass  to  try  title,  a  and  to  ascertain  the  boundaries,  where 

verdict  describingthe  landsas  bounded  the  jury   found    that  the  "old   league 

on  ihe  west  and  south  by  landswhlch  line    was  the  true  line,  but  did  not  find 

were  vacant  in    1804,  was   held  to  be  which  of  the  three  lines  in  dispute  was 

void    for  uncertainty.    Sturdevant    v.  the  "old  league  line,"  the  venlict  was 

MDrrel1,.8   Port.  (Ala.)    318.   And  In  held   void   for   uncertainty.      Jones  v. 

Bennet  v.  Morris,  o  Port.  (Ala.)  171,  a  Leath,  3a  Tei.  339. 

verdict  describing  land  by  reference  to  A  verdict  in  an  action  of  trespass  to 

a  boundary   commencing  at  the  center  try  title,  describing  the  premises  as  lot 

of  a  house  occupied  by   Tames  Wilson  number  33  in  tlie  plat  of  the  town  of 

in  1817,  was  declared  defective  for  the  Pickensville,  Pickens  county,  Is  suffi- 

rame    reason.     And    see    Wallace   v.  ctently  certain  to  warrant  a  judgment. 

Elder,  5  S.  &  R.  (Pa.)  143.  Henley  v.  Mobile  Branch  Bank,  16  Ala. 

In  the  case   of  Singleton  u.   Ake.  3  552.  And  see  Farrow  c.  Farrow.  3  J.  J. 

Humph.  (Tenn.)  636.  which  was  an  ac-  Marsh.  (Ky.)  390;   Paul  v.  Smiley.  4 

tion  of  ejectment,  the  jury  returned  a  Munf,   (Va.)   468;  Tryon  v.  Carlln,  5 

verdict  in   favor  of  the  defendant  for  Watts  (Pa.)  371. 
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be  void  for  uncertainty,  as  the  court  could  not  render  judgment 
without  going  outside  of  the  pleadings  for  the  ascertainment  of 
the  amount.* 

The  maxim,  Id  certum  est  quod  certum  reddi  potest,  is  readily 
applicable  to  verdicts,*  Whenever  the  amount  for  which  judg- 
ment should  be  rendered  can  be  determined  by  a  simple  arith- 
metical calculation,  this  may  be  done  In'  the  clerk  at  the  request 
of  the  judge,  or  by  the  judge  himself,"  and  a  judgment  entered 
accordingly.*     Hence,  though  it  is  the  province  of  the  juiy  to 


«Uo  New  York,  ( 

her,  79  Tm.  685,  mick  v.  Hickej,  34  Mo.  App,  \ 

1.  HutchiDson  V.  Injo  Co.,  61  Cat.  «on  -v.  Lewis,  j;  Mo.  531 ;  Bra'dr  d. 
119;  Knight  V.  Fieher,  15  Colo.  176;  Clark,  12  Lea  (Teon.)  313;  Buchanan 
Beckwith  -v.  Carleton,  14  Ga.  6gi  ;  -v.  Townsend,  80  Tex,  534  ;  Bradshaw  v. 
Jackson  f.  JackBon,  40  Ga.  ijoijack-  Maylield,  24  Tei.4Si ;  Ban-elt  v.  Willi, 
son  I'.  Jackfon,  47  Ga.  99;  Gaff  v.  4  Leigh  (Va.)  114;  36  Am.  Dec.  315; 
Hutchinson,  38  Ind.  341  ;  Stevens  v.  Grays  h,  Hlnes,  4  Munf.  ( Va.)  437. 
Campbell,  6  Iowa  538;  Hattenback  v.  An  action  was  brought  for  work. 
Hoskina,  \1  Iowa  109;  Lincoln  u.  labor,  and  money  loaned  at  tuodrj 
Lincoln,  11  Gray  (Mass.)  45;  McCor-  titnef,  the  plaintiff  admitting  certain 
mlck  V.  Hickej,  34  Mo.  App.  361;  Gib-  credits.  The  defendant  alleged  the 
Bon  V.  Lewis,  37  Mo.  532;  Page  i'.  contract  for  work  and  labor  to  be  at  ■ 
Cody,  I  Cow.  (N.  Y.)  115;  Friea  v.  figure  which  would,  with  the  credits 
Mack,  33  Ohio  St.  53;  State  Bank  v.  allowed  bj  the  plaintiff,  make  a  bal- 
Bowie,  1  McMuU.  (S.  Car.)  439;  Bur-  ance  In  his  (the  defendant's]  favor, 
ton  II.  Anderson,  i  Tei.  93;  James  v.  Onthetrialinthedistrictcourt. the  jury 
Wilson,  7  T«.  131;  Parker  t.  Leman,  found,  as  a  matter  of  fact,  that  the  plain- 
10  Tex.  116;  Secrest  v.  Jonei.  30  Tex.  tiff  worked  for  the  defendant  thirteen 
C96;  Griffin  V.  Chadwick,  44  Tex.  406;  months  and  that  the  reasonable  value 
Buchanan  v.  Townsend  So  Tex.  534  of  such  Mrvicei;  was  (36.50  a  month. 
Barrett  v.  Wills,  4  Leigh  (Va.)  1:4;  36  Taking  the  verdict  of  the  jury  in  con- 
Am.  Dec.  315 ;  Grays  v.  Mines,  4  Munf.  nectlon  with  the  facts  admitted  by  the 
(Va.)  437.  pleadings,  a  judgment  was  rendered  In 

The  verdict  of  the  jury  was  for  a  cer-  favor  of  the  plaintiff  for  I134.35.  It 
tain  sum,  with  interest  from  the  date  of  was  insisted  that  this  verdict  was  not 
a  certain  writ  of  attachment  named  in  in  conformity  with  the  requirements  of 
the  pleadings,  and  In  the  service  of  the  code  and  not  sufficient  to  support  a 
which  itnaacUimed  that  thedefendant,  judgment.  The  Colcrado Code.  \  300, 
as  eheriff,  committed  the  trespass  of  provides,  that  when  ■  verdict  is  found 
which  the  plaintiff  complains.  It  was  for  the  plaintiff  in  an  action  for  the  re- 
held  that  as  there  was  but  one  attach-  covery  of  money,  or  for  the  defendant, 
mcnt  referred  to  In  the  issues  made  by  when  a  counter-claim  for  the  recovery 
the  pleadings,  the  date  of  which  was  of  money  is  established  exceeding  the 
not  controverted,  that  the  court  might  amount  of  the  plaintiff's  claim  as  ei- 
with  propriety  render  judgment  upon  tabllshed,  the  jury  will  also  find  the 
such  a  verdict.  Hattenback  v.  Hoskins,  amount  of  the  recovery.  The  supreme 
12  Iowa  109.  court,   however,  resolved  that  this  was 

Where  there  is  no  dispute  as  to  the  a  special  verdict  which  the  jury  in  their 

amount   due   on   a   note   or   as  to  the  discretion  were  authorized  to   render, 

amount  of  credits  thereon,  a  verdict  of  and  while  the  verdict  should   not  be 

the  jury  will  be  construed  sufficiently  commended  as  a  model,  still  it  deler- 

certain  which  can  be  made  certain  by  mines   the    controversy    between   the 

reference  to  the  undisputed  sum  due  on  parties,  leaving  the  amount  of  the  re- 

thenote.  Jackson  u.Jack8on,4oGa.  150.  covery  a  mere  matter  of  arithmelical 

S.  McCormlcki'.Hickev,24Mo.  App.  computation.    The  verdict  was  upheld. 

363 ;  McGregor  t>.  Armilt,  2  Iowa  30.  Knight  i\  Fisher,  i ;;  Colo.  176. 

4.  Knight  V.   Fisher,  Ij   Colo.    176 ;  Where  the  verdict  of  a  jury  did  not 

Clapp    V.  Martin,   33    111.   App.  438  ;  In  terms  specify  the  amount  iii  dollars, 
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find  the  exact  amount  of  damages  by  their  verdict,*  where  the 
finding  is  for  a  certain  sum  with  a  specified  rate  of  interest  from 
a  designated  date,  judgment  may  properly  be  rendered  for  the 
principal  sum,  and  the  interest  calculated  in  conformity  with  the 
terms  of  the  verdict.*     A  simple  expression  of  opinion  is  not,  in 

but  «inipt7  that  the  plftlntiS  should  re-  App.  1S94),  16  S-  W.  Rep.  119 ;  Barrett 

cover  a  specijied   amount  per   month  v.  Wills,  4.   L«lgb  (Va.)   114;  36  Am. 

from  the  institutioD  of  the  suit  to  the  Dec.  31c. 

rendition  of  the  verdict,  auch  a  finding        The   ]urj  returned  a  verdict  for  a 

wa*  held  tufGcient,  in  that  It  might  be  certain  lum  with  %\x  per  cent.  Interest 

made  certain.     Secrest   v.   Jonea,  30  thereon   from  a  previous  date  named. 

Tex.  596.  A*   aiAj   a    ilmple    computation   was 

Butin  a  nilt  torecover  a  slave  Illegal-  necessair  to  fix  the  exact  amount  of 

Iv  withheld,  and  for  his  hire  during  that  the  verdict   so   that   it   might  be   ea- 

dme,  ■  verdict  lindinx  the  stave  for  the  pressed   in   one   sum,  the   supreme 

plaintiff,  and  finding  his  hire  to  be  $150  court  was  of  the  opinion  that  the  ver- 

per  year,  but  not  finding  anj'  particular  diet  wm  sufficient.     "It  Is  a  maxim  of 

■um  for  hire,  will  not  authorize  a  judg-  the  law,"  says  the  court,  "  that  that  is 

menlsgainstthedefendant  for$45o  hire  sufficiently  certain  which  can  be  ren- 

iorthe  time  during  which  the  defendant  dered  certain."     As  only  a  simple  arlth- 

session.     Bradshaw  f .  Mayfield,  metlcal   calculation    was  necessary  In 


liadpossessii 

»4  Tex.  4B1. 


this  case,  the  court  might  make  It  and 

Where,  though  a  verdict  is  Informal  render    judgment    accordingly.      Gaff 

and  omits  to  sute  the  re&ult.lf  it  can  be  v.  Hutchinson,  38  Ind.  341. 

ascertained  and  rendered  certain  by  a  In   another   case,   where   the  jury 

■imple    operation   in   arithmetic,   the  found   the   rate  of   Interest  and   the 

^BA-Aoi,  Id certumett  quod cer turn  reddi  amount  upon  which  it  was  to  l>e  cal- 

CUst  applies,  and  the  verdict  is  held  to  culated,  and  the  date  from  which  it  waa 

amply  sufficient  upon  which  to  found  to   run,   leaving   nothing   but  a   mere 

a    judgment.      Gibson    v.    Lewis,    17  arithmetical  operation  to  determine  the 

Mo.  531.  amount  of  the  judgment,  such  a  verdict 

A  verdict  and  judgment  for  the  debt  was   held   sufficiently'   certain.     Buch- 

cisimed   in   the   declaration,  with   In-  anan  v.  Townsend,  80  Tex.  534. 

terest  from  a  certain   time  and   subject  In  Griffin  v.  Chadwick,  44  Tex.  406, 

to  the  credit  of  a  specified  sum,  is  suffi-  it  Is  held  that  where  the  date  can  be 

dently    certain.      Barrett   v.  Wills,  4  determined   from   the  pleadings   from 

Leigh   (Va.)   114;    16  Am.   Dec.   315;  which  the  interest,  found  in  the  verdict 

Grays  v.  Hines,  4  Hunf.  ( Va.)  437.  for  the  plalntllF,  shall  be  computed,  a 

1.  Meeker  u.   Gardella,  1  Wash.  139.  verdict  for  a  "sum  certain  and  interest" 

This  case  goes  to  the  extreme  of  Is  not  void  for  uncertainty. 
ho1(Une  that  a  verdict  for  a  certain  sum.  In  the  case  of  Barrett  !>.  Wills,  4 
"  wlthTegal  Interest,"  is  too  uncerUin  to  Leigh  (Va.;  114;  ]6  Am.  Dec.  315. a 
support  any  verdict  whatever,  unlets  verdict  for  the  plaintiff,  for  the  debt  in 
the  words  ^  with  l^al  Interest"  be  dis-  the  declaration  mentioned,  with  inter- 
regarded  as  surplusage.  est  from  the  tenth  of  September,  1816, 

t.  Beckwith  II.  Carleton,  14  GB.  691;  subject  to  a  creditor  $53.  paid  on 
Mitchell  r.  Addison,  30  Ga.  50;  Gaff  the  16th  of  September,  1836,  was  held 
t>.  HutcblnsoQ,  38  Ind.  341;  McGregor  to  be  good, and  that  the  court  might  ren- 
■B.  Armill,  i  Iowa  30;  Stevens  i>.  Camp-  der  the  proper  judgment  thereon, 
bell,  6  Iowa  538;  McLcllan  Dry  Dock  In  Georgia,  a  verdict  on  two  prom- 
Co.  ti.  Farmers',  etc.,  Steamboat  Line,  issory  notes,"  We,  the  jury.find  for  the 
4jLa.  Ann.  358;  McCormick  n.  Htck-  plaintiff  the  sum  of  eleven  hundred  and 
er,  14  Mo.  App.  363;  Page  v.  Cody,  t  fourteen  dollars  and  four  cents,  with 
Cow.(N.  V.)  115;  Fries  -a.  Mack,  33  interest  and  coat  of  suit,  etc.,"  was  held 
Ohio  St.  53;  Sute  Bank  v.  Bowie,  i  sufficiently  certain.  The  court  con- 
McMull.  (S.  Car.)  439;  Burton  v.  tended  that  the  amount  could  be  made 
Anderson,  i  Tex.  93 ;  Parker  v.  Leman,  certain  and  that  the  jury,  having  found 
10  Tex.  116;  GrifHD  V.  Chadvrlck,  44  the  exact  sum  of  the  two  notes  with  In- 

"          '     ~     "                  ~               1,80  terest  thereon,  meant  of  course  interest 
from  the  time  the  notes   respective!}' 
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l^al  contemplation,  a  verdict,'  as  there  must  be  a  definite  affirm- 
ance or  negative  of  the  facts  in  issue.*  Juries  may  frequently 
adopt  a  roundabout  way  of  arriving  at  a  proper  conclusion,  but  if 
their  course  can  be  followed  with  certainty  by  the  court,  their 
finding  will  be  upheld.^ 

In  criminal  cases,  where  the  indictment  charges  an  offense  of 
which  there  are  several  grades,  the  verdict  should  state,  if  it  finds 
the  defendant  guilty,  the  degree  of  which  the  jury  mean  to  con< 
vict  ;*  and  in  prosecutions  for  larceny,  or  for  the  reception  of 

became  due.     Beckwlth  f .  Carleton,  14  jud^pnent.  It  follows  that   the   verdict 

Ga.  691.  must  either  aiflrni  or  negative  such  of 

The  jur^,  In  an  action  of  aeiumpill,  the  disputed  facts  as  will,  In  connectfoa 

found  a  verdict  for  ten  doliars  and  ia-  with  those  admitted,  If  any,  support  a 

terest   froin   a   certain    date.     Such   a  legal  judgment.     Darden  v.  Mathewi, 

finding  clearly  warranted  a  judgment  33   Tex.  320.    And  •«*  Mendeleobn  v. 

for  the  principal   with  interest  added.  Anaheim  Lighter  Co„  40  Cal.  657. 

•'  The  calculation  of  interest,"  sajB  the  S.   Doughertj  v.  Ward,  87  Cat.  81. 

court,  "  was  a  mere  clerical  act ;  in  fact,  4.  For  instance,  on  a  trial  of  an  in- 

the   result  of  the  calculation   maj  be  dictment    for    murder,   a  jur/   should 

presumed   to  have   been  submitted  to  ascertain  bj  their  verdict  the   precise 

the  jurj  and  approved  \>y  them."  Page  grade  of  which  the  defendant  ia  gniltj, 

V.  Cody,  I  Cow.  (N.  Y.)  115.  or  the  court  mav  not  pans  aentence  on 

Where  the  demand  was  tor  unliqul'  the    verdict.     Robertson   v.   Stale,  4I 

dated  damages,  a  verdict  for  a   certain  Ala.   509;  Hall  v.  State,  40  Ala.  698; 

I   and  interest  was  objected  to   on  and  aee   Edgar  v.   State,  43  Ala.  31a; 


the  ground  that  the  jury  could  onlj  Weatberford  v.  State,  43  Ala.  319; 
give  interest  by  way  of  damages,  and  Hall  v.  State,  31  Fla,  it6;  Lovett  o. 
they  had  not  so  allowed  it.     It  was  held.     State,  31  Fla.  1^ ;  Nelson  o.  State,  33 


t: 


however,  that  the  jury  had  found  lor  Fla.  344. 
the  plaintiff  on  the  iuue,  and  although  In  j4r^aH<u,lt  has  been  held  that  the 
they  had  not  assessed  a  specific  sum  statute  (  Mansfield's  .^r-itawjiu  Digeat, 
for  hts  entire  damagea,  they  had  fur-  4]]34)provlding  that  "the juiyahallin 
nlshed  certain  data  upon  which  the  all  cases  of  murder,  on  conviction  of  Ibe 
court  could,  with  the  same  facility,  as-  accused,CiDd  hy  thelrverdictwhetherhe 
'  lin  the  amount  ag  in  the  case  of  a  be  gulltr  of  murderin  the  flrst  or  second 
nissory  note.  State  Bank  v.  Bow-  degree,"  applies  only  where  the  indict- 
McMuU.  (S.  Car.)  419.  ment  Is  for  murder  in  the  first  degree; 
Vvrdiot  Iffuorlux  lutaraat. — But  a  and  on  indictment  for  murder  in  the 
court  cannot  give  interest  on  the  sum  second  degree  a  verdict  of  "  guilty  aa 
found  by  a  jury,  unless  some  stipulation  charged  in  the  Indictment"  is  aufScient. 
therefor  is  In  terms  made  by  the  ver-  Porter  v.  State,  57  Ark.  367  ;  Carpenter 
diet,  according  to,  Hallum  v.  Dickin.  ».  Sute,  58  Ark.  313. 
■on,  47  Ark.  120;  Bedford  v.  Jacobs,  5  Forgery  is  dlvldeid  by  an  Alakama 
Martin  N.  S.  (La.)  448;  Commandeur  statute  into  three  different  grades,  and 
r.  Russell,;  Martin  N.  S.  <La.)  457;  ageneral  verdict  in  a  trial  on  an  indkt- 
Dale  t>.  Downs,  7  Martin  N.  S.  (I^.)  ment  simply  charging  forgery,  would 
335;  Chain  If.  Kelso,  7  Martin  N.S.  (La.)  not  be  sulJic lent,  as  it  would  be  neces- 
364,  and  Cochrane  v.  Murphy,  4  La.  sary  for  the  jury  to  specify  the  grade  of 
Ann.  6.  And  Gee  also  Bulloc  r.  Parthet,  offense  of  which  they  desired  to  con- 
Martin  N.  S.  (La.)  113.  vict;  but  where  the  indictment  charges 
1.  Dieh1i>,  Evans,  I  S.  &  R.  (Pa.)  36().  foi^ery  of  a  certain  degree,  a  verdict  of 
S.  The  object  of  a  verdict  is  lo  an-  "  guilty  as  charged  in  the  indictment " 
nounce  to  the  court  the  judgment  of  Is  as  certain  and  free  from  doubt  as  a 
the  jury  as  to  how  far  the  facts  estab-  more  specific  finding  could  be.  An- 
lished  by  the  findings  conform  to  those  derson  t.  State,  65  Ala.  553.  And  see 
which  are  alleged  and  put  in  issue  by  Davis  v.  State,  53  Ala,  3i;7. 
the  pleadings.  As  the  facts  thus  de-  The  California  Code  provides  thst 
Glared  constitute  the  hasia  of  the  whenever  a  crime  Is  dlstiagulshed  by 
802 
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stolen  property,  where  the  value  of  the  subject-matter  of  the  of- 
fense forms  a  statutory  element  in  the  commission  of  the  crime, 
the  jury  must  find  the  vaiue  of  such  property,  in  order  that  it 
may  clearly  appear  that  the  prescribed  punishment  can  be  legally 
inflicted.' 

d-  Amount — Assessment  of  Damages. — It  is  a  generally  rec- 
ognized rule  of  practice  that  a  verdict  rendered  in  a  suit  seeking 
damages,  liquidated  or  unliquidated,  should,  if  it  be  for  the  plain- 
tiff, expressly  state  the  amount  to  which  the  jury  deem  him  en- 
titled.'    In  some  jurisdictions  this  is  true,  even  in  actions  of  debt 

it  into  degreei,  the  jury,  ir  they  con-  asms  hli  punishment  at  confinement 
vict  a  defendant,  must  find  the  degree  In  the  penitentiary  for  life,"  the  verdict 
of  crime  of  which  he  isguUtv;  hence.  In  was  held  toberatally  defective  for  non- 
the  case  of  People  i'.  Coch,  53  Cal.  compliance  with  the  provUion  of  the 
617,  where  the  defendant  was  indicted  Texas  code,  which  requires  that  if  the 
foranon.averiHctof  "guilty  aacharged  jury  shall  find  any  person  guilty  of 
in  the  indictment"  was  held  defective  niurder,they8ha11ako  find  by  their  ver- 
forbeing  too  general,  as  arson  is  divided  diet  whether  it  is  of  the  first  or  second 
into  derreei  bj  the  code ;  and  in  Peo-  degree.  Thisstatute  ia  mandatory,  and 
plen.  Campbell.  40  Cal.  139,  wherethe  the  fact  that  the  verdict  was  commit- 
defendant  was  tried  on  an  Indictment  ted  by  poison,  which  Is  murder  in  the 
for  murder,  a  similar  verdict  was  crit-  fint  degree  ftr  le,  does  not  afTect  the 
iclted  for  the  aame  reason;  and  in  appllcatlonof  the  statutory  rule.  Jaiin' 
People  r.  Gilbert,  60  Cal.  108,  which  son  v.  Slate,  30  Tex.  App.  419. 
wu  a  prosecution  for  the  crime  of  rob-  1.  In  Illinoti,  there  can  be  no  Im- 
bery,  a  verdict,  "  we,  the  jury,  find  the  prlsonment  In  the  penitentiary  for  the 
defendant  guilty  as  charged  in  the  In-  offense  of  receiving  property  obtained 
formation,'  was  declared  sufficient,  by  robbery,  unless  the  value  of  the 
though  it  was  Insisted,  that  as  the  crime  property  exceed!  %i  5, and  In  Kuch  a  case, 
of  robbery  Included  as  well  that  of  lar-  to  justify  sentence  of  Imprisonment  in 
ceny,  the  jurr  should  have  partic-  the  penitentiary,  a  verdict  must  find  the 
ularly  specified  for  which  crime  Ihey  value  of  the  property,  so  that  it  can  be 
intended  to  convict;  but  it  was  held  shown  to  be  a  case  where  the  punish- 
that  as  thechargein  the  Indictment  was  ment  of  Imprisonment  In  the  peniten- 
robbery,  a  verdict  finding  the  defendant  tlary  can  be  legally  infilcted.  Tobln  v. 
guilty  as  charged  was  amply  sufficient.  People,  104  III.  565  ■,  Sawyer  v.  People, 
a*  there  la  but  one  deerec  of  the  crime  8  111.  53. 

of  robbery.     Under  the  circumstances  Likewise,  on  trlalof  an  Indlctmentfor 

ft  is  reasonable  to  presume  that  if  the  larceny,  where   the  verdict  was  "  We, 

jury  bad  Intended  to  find  guilty  of  lar-  the  jury,  find  the  defendant  guilty,  and 

ceny,  thev  would  have  said.  "  We.  the  sentence  him  to  the  penitentiary  tor  the 

jury,  find  the   defendant  guilty  of  lar-  term  of  three  years,"   it  was  held  that 

cenv ;"  and  see  also  People  v.  DeCleer,  the  value  of  the  goods  stolen  must  be 

6oC«L^i;  Peoples.  Wlng(Cal.i89o),  ascertained  by  the  verdict,  as  the  stat- 

34Pae.'Kep.  1036;  People  v.  Bannister  utea  declare  that  no  person   convicted 

,.-,_i   .n  _,    _.  T»_  _    n —    ¥> ,_  of  larceny  shall  be   condemned  to  the 

^_                     ,  penitentiary  unless  the  money  or  value 

<;66;  People   v.    Lee  Yune   Chong,  94  of  .the  thing  stolen  shall  amounl  to  $5. 

tal.  379.  Highland  v.  People,  1  III.  391. 

When   a  defendant  is  charged   with  I.  Kynaslon  r.  Mayor,  1  Stra.  105J ; 

grand   larceny,   a   verdict,   "guilty   as  Goodwin    v.    Crowle,    i    Cowp.   357; 

charged,"  ia  a  sufficient  finding  of  the  Hardy  t.  Bern,  5  T.  R.  63fi ;   Hutchln- 

j.. c^.  _  .__  r»  _  ,.  .  ..f.  ...  ^^^  j,_  Inyo  County,  61  Cal.  119;  Red- 
mond V.  Welsmann,  77  Cal.  4^3; 
Mitchell  V.  Geisendorff,  44  Ind.  358; 
Briclcley  v.   Weghorn,   71    Ind.   497; 

„,      .         _                  ,     ,                   .  Wainwrlght ».  Burroughs,  1  Ind.  App. 

le  juty.Gnd  the  defendant  guilty  and  393;  Cooper  v.  Poston,  i   Duv.  (Ky.) 
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gj ;  85  Am.  Dec.  610 ;  Wllliama  -j.  Pres-  In  euiti  on  bonda  £or  the  perfi 
ton,3j,J.  Marsh.  (Ky.)  600;  10  Am.  of  covenants,  it  i>  compulsorv 
Dec.  179;  Gaither  v.  Wilmer,  71  Md.  plaintiff  to  ansign  breaches  and  have 
361;  Dresser  i'.  Withetle,  g  Me.  111;  his  damages  assessed,  and  when  breach- 
Strobridge  Lithographing  Co.  v.  Ran-  ea  are  assigned,  the  jury  at  the  trial 
dftll,  78  Mich.  195 ;  Poulton  v.  Collier,  must  assess  damages  for  such  brenchM 
18  Mo.  App.  604;  Ryors  v.  Prior,  31  as  the  pUintifT shall  prove.  Van  Ben- 
Mo.  App.  ,s5,s;  Catesi'.  Nickell.  43  Mo.  thuysen  v.  DeWitt,  4john«.  (N.V.)  J13. 
170;  BuT^hart  I'.  Brown,  6a  Mo.  34;  In  an  action  on  two  promissory  notes 
Rembaugh  v.  Pbipps,  75  Mo.  431;  and  on  accounts  stated,  non-assumpsit 
Van  Benthuysen  v.  DeWitt,  4  Johns,  and  set-ofl  were  pleaded.  The  eau 
(N,Y,)ai3;  Van  Shaick  r.  Trotter,  6  was  tried  before  a  jury  who  returned  a 
Cow.  {N.  Y.)  599;  Ames  v.  Sloat,  verdict  finding  forihe  plainUS;  but  not 
Wright  (Ohio)  577 ;  Schmertz  v.  specifying  the  amount  for  which  they 
Shreeve.  63  Pa.  St.  457;  i  Am.  Rep.  so  found.  The  verdict  was  duly  tk- 
439;  Whitesides  v.  Ruuell,  8  W.  &  S.  corded  and  the  jury  aeparated.  It  was 
(Pa.)  44;  Miller  v.  Hower,  i  Rnwie  held  that  such  a  verdict  was  fatally  de- 
( Pa.)  S3;  Neville  v.  Northcutt,  7  Coldw.  fecUve.  Gaither  i-.Wilmer,  71  Md.  361. 
(Tenn.)  194.  I&  a  aoU  on  aa  opan  account,  if  the 
At  common  law,  (he  rule  that  the  jury  find  generally  for  the  plaintiff, 
jur}'  must  assess  the  damages  was  ap-  without  ascertaining  the  sum  due,  it  it 
plicable  to  a  special  as  well  as  a  gen-  error  to  render  judgment  thereon  for 
erai  verdict,  and  the  failure  of  the  jury  the  sum  demanded.  Taylor  v.  Hatha- 
toassessdamageswasground  iorvenire  way,  19  Ark.  597. 

facial  de  novo.  Kynaston  v.  Mayor,  In  Neville  v.  Northcutt,  7  Coldw. 
3  Stra.  1053.  (Tenn.)  394,  which  was  an  action  to  re- 
in Miller  ti.  Hower,  3  Rawle  (Pa.)  cover  an  account  due  for  goods,  wares, 
S3,  in  pronouncing  a  judgment  ren-  and  merchandise,  upon  the  retumof  the 
dered  on  a  verdict  assessing  no  jury  into  court,  after  having  retiird  to 
amount  as  void,  Huaton,  J.,  otHerved*:  consider  their  verdict,  they  were 
"  It  is  useless  to  talk  about  judgment  asked  by  the  clerk  if  tbey  had  agired. 
for  default  of  plea,  or  by  nil  ditil,  etc.  The  foreman  replied  that  they  had  and 
There,  a  writ  of  inquiry  will  ascertain  found  for  the  plaintiff.  The  jury  were 
the  sura,  or  It  maybe  done  by  the  officer  then  asked  the  amount  tbey  had  found, 
of  the  court  \  but  who  ever  heard  of  a  and  the  foreman  replied  that  they  had 
writ  of  inquiry  of  damages,  or  the  sum  not  agreed  upon  the  amount,  but  the 
being  ordered  to  be  ascertained  by  a  understanding  was  that  the  amount  of 
prothonotary  after  a  jury  sworn  at  the  the  account  should  be  tbeir  verdict, 
bar,  trying  the  cauae  and  giving  a  gen-  Upon  thi«  finding  the  court  pronounced 
erai  verdict  P"  judgment  for  the  amount  of  the  ac- 
The  Indiama  Rev.  Stat,  .of  1881,  4  count  and  costs.  The  judgment  was 
548,  provides  that  In  actions  for  the  reversed  on  appeal  by  the  supreme 
recovery  of  money,  the  jury  must  assess  court, 
the  amount  of  the  recovery.  This  pro- 
vision is  not  restricted  to  general  ver- 
dicts, but  is  applicable  as  well  to  spe-  „ 
cial.  Wainwiight  v.  Burroughs,  i  Ind.  damages,  a  judgment  for  the  ptalnti^ 
App.  393.  for  the  possession  of  the  premises  and 
In  as  ftottos  of  aaaompait,  the  jury  damages,  is  not  sustained  by  the  ver- 
retumed  a  verdict  that  the  defendants  diet.  Cannon  o.  Daviec,  33  Ark.  56. 
"did  assume  as  alleged,"  without  assess-  Datlntia. — In  actions  of  detinue,  the 
ing  any  damages,  ror  this  reason  the  jury  should  not  find  a  verdict  In  the 
verdict  was  held  to  be  too  imperfect  to  alternative  ;  that  is,  the  property  stwd 
afford  a  foundation  for  a  judgment  for,  or  a  certain  sum  In  lieo  thereoL 
Ames  V.  Sloat,  Wright  (Ohio)  577.  The  proper  cour«e  is  to  describe  ttie 
In  Van  Shaick  v.  Trotter,  6  Cow.  (N.  property  and  assess  Its  value,  so  that  if 
Y.)599,  which  was  an  action  on  a  prom-  the  property  cannot  be  had,  it*  value  at 
issory  note  executed  by  two  defendants  estimated  by  the  jury  may  be  recovered. 
joinlty,  one  of  whom  suffered  judgment  In  Croiier  v.  Gano,  i  Bibb  (Ky.)  157. 
by  default,  and  the  other  pleaded  to  the  the  jury  found  a  verdict  for  certun 
issue,  it  was  held  that  the  jury  who  slaves,  naming  each  separately.  If  to  be 
tried  the  Issue  must  assess  damages  had;andif  not,  then  in  lleuthereotcer- 
i^alnst  both  at  the  same  time.  tain  sums.  The  court  denounced  tbb 
SM 
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brought  for  a  specific  sum,'  though  in  such  cases,  reference  to 

the  pleadings  has  generally  been  allowed  to  determine  the  amount 

verdict  as  informal,  but  leemed  to  think  ground  that  the  jury  «bauld  have  found 

the  intention  or  the  ;urv  was  plain,  that  the   value  of  the  slave   sued  for.     In 

the  iums  found   were'intended  as  the  conaidering  this queation,  the  appellate 

value  or  the  slavei.     Hence,  tile  court  court  said :  "  In  many  cases  ft  Is  ea- 

overlooked   the    Informality   and   re-  sential   to  the  interest  of  the    parties 

garded  the  true  intent  of  the  jury.  that  this  should  be  done.     If  the  prop- 

TroTSE. — In  trover,  a  verdict  should  erty  sued  for  was  beyond  the  reach  of 
not  be  in  the  alternative.  This  pro-  the  jurisdiction  of  the  court  a!  the  time 
ceeding  demands  the  value  of  the  prop-  of  the  verdict  and  judgment,  nothing 
erty  at  the  time  of  the  conversion,  and  but  compensation  for  It  could  be  ob- 
averdict  finding  in  favor  of  the  plaintiff  tained,  and  the  amount  of  that  corn- 
tor  the  posKislon  of  the  property  de-  pensatlon  should  be  determined  by  the 
tcribed  in  the  complaint,  or  its  value,  If  jury.  This  would  be  Decessary  to  the 
a  r«ltirn  cannot  be  had,  li  erroneons.  interestsof  bothptaintiffanddefendant; 
However,  the  portion  of  Wie  verdict  re-  but  where  one  particular  piece  of  prop- 
latlng  to  tbe  return  of  the  proper^  erty  is  sued  for  and  that  is  sued  lor  Itt 
may  be  dliiegarded  as  surplusage  it  It  specie,  and  not  in  the  alternative  of 
can  be  separated  from  that  part  which  damages,  if  the  plaintiff  establiihes  hts 
is  as  il  should  be.  Swan  v.  Smith,  13  right  to  the  propertv,  ample  and  com- 
Nev.  1J7.  plete  justice  can  only  be  awarded  by  a 

Sapbnrlil. — In   actions    of    replevin,  judgment  for  the  restitulionoftheprop- 

where  Ihere  has  been  a  delivery  to   the  erty  so  claimed.  In  thiscaw  the  prayer 

plaintiff  under  the  writ,  tlie   property  of   the   petition   was   for    the   specific 

being  in  his  possession  at  the  time  of  property;   and    to   secure    this   object 

tltc  finding  and  judgment,  it  is  not  nee-  the  plaintiff  had  secured  the  sequestra, 

essacy  that  a  judgment  should  be   re-  tlon  o(  it  for  the  purpose  of  keeping  it 

covered  for  the  possession  or  delivery,  within   the  jutisdlction   of  the    court, 

and  ■  finding  of  the  value  of  the  prop-  Under  such  circumstances,  the  neces- 

erty  is  wholly  u  n  n  e  c  e  ss  a  ry.     Van  sity  of  assessing  its  value   is  not   per- 

Gundy  v.  Carrigan,  4  Ind.  App.  333,  ceived.   Tlie  (act  that  the  property  sued 

Id  sctions  for  the  recovery  of  prop-  for  was  under  the  control  of  the  court 
er^  susceptiUe  of  a  division  and  a  was,  doubtless,  the  reason  why  the  ver- 
distinct  valuation,  the  jury  should  find  diet  was  so  found,  it  being  sufficient 
the  separate  value  of  each  article ;  thus,  on  which  to  base  a  judgment  in  accord- 
where  an  action  was  brought  for  the  ance  with  the  prayer  of  the  petition." 
recovery  of  certain  slaves,  a  judgment  The  decision  of  the  court  in  Blakely  X'. 
rendered  on  a  verdict  assessing  the  Duncan,  4  Tex.  184,  is  not  necessarily 
Tilue  of  a  woman  and  her  child  In  the  disturbed  by  this  case,  as  In  the  former 
sggreeate,  was  reversed  for  this  reason,  instance  It  did  not  appear  that  the  slaves 
BKktTy  i^.  Duncan,  4  Tex.  184.  were   under   the  control  of  the   court 

W  here  suit  Is  hrou^t  for  the  recov-  See   also   Van   Gundy  v.   Carrigan,  4 

erj  of  a  specific  piece  of  property,  in  a  Ind.  App.  333. 

esse  where   judgment,   it  the  piHlntifT  Baparate  Aaaesament — E*oh   Bam. — 

prevails,would  be  rendered  in  the  alter-  Where  the  plaintiff  claims  damages  for 

native;  namely,  for  the  recovery  of  the  so  much  diminished  ability,  and  another 

matter  in  controversy,  or  its  value.  It  is  amount  for  sulTerlng,  and  recovers  a 

getKrally    necessary   that   tbe   verdict  verdict   for   less   than   either  sum,  the 

should  assess  the  value  of  the  property,  defendant  cannot   complain   that    the 

Blakely  v.  Duncan,  4  Tex.  184;  Avery  court  declined  to  require  an  assessment 

r.Avery,  uTex.  54;  63  Am.  Dec,5l3.  ol   each   Item   separatelv,     Bonner  v. 

In  Avery  c.  Avery,  la  Tex.  54:  62  Green  (Tei.  Civ.  App.  tft^),  34  S.  W. 

Am.  Dec  513,  while  the  general  rule  is  Rep.  S35. 

recognized,  an  exception  is  noted.   This  1.   Drage   v.    Brand,    1    WIU,    377; 

case,  was  also  an  action  for  the  recov-  Goodwin    v.    Crowle,    I    Cowp.     3^7; 

ery  of  s  slave,  and  the  jury  found  a  ver-  Haidy  v.  Bern,  j  T.  R.  636;  Frailer  ip. 

diet,  "We,  the  jury,  find  for  the  plaintiff  Laughlln,  6  III.  3j8 ;  Hlncklev  v.  West, 

•ith   fSo  damages  and  cost  of   suit."  9  III.  136;  Bosseker  v.  Cramer,  18  Ind. 

Thia  verdict  was   objected  to  on  the  44;  Brickley  v.  Weghom,  71  Ind.  497; 
33  C.  of  ■Li-ta                        805 
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600  ;  20  Am.  Dec.  179;  Strobridge  Lith-     monc]',  in  an  action  for  the  recovery  o( 

— -iphmKCo.i'.RandBn,73Mich.  :95;     money,  greater  than  the  claim   e<iab- 


°£ 


439; 


ites  V.  Nickell,  43  Mo.  170  ;  Burghart  lished  bjiheplaiatiffthc  jury  ir 

v.  Brown,  60  Mo.  14;  Poulson  -c.  Col-  the   amount   of    the   recovery.     t,fl«- 

ller,   18   Mo.   App.  604 ;    Schmertz  t.  fomia  Code  Civ.  Proc ,  4  ti.it. 

Shrecve,  63  Pa.  St.  457 ;  1   Am.   Rep.  In  Electric   Imp.   Co.   v.    San  Jow, 

;  WhiteEideiv.  Russell,  ti  W.  &  S.  etc.,  R.  Co.  (Cal.   1891),  31   Pac.  Rep. 

,)  44.  4S.i;i  the  jury  returned  a  verdict  for  the 

A  verdict  in  an  action  of  debt  find-  defendant  ''for  its  costs."  Such  verdict 

fng  nospecilic  sum,ls  votd.tnd  ■  judg-  wis  held  not  to  be  within  the  statote 

ment  rendered  thereon  will  be  reversed  just  referred  to,  because,  it  lieing  for 

on   this   ground   alone.      Schmerti  v.  costs  onlj,  there  is  no  actual  recoveij 

Shreeve,  63  Pa.  St.  457 ;   t  Am.  Rep.  by  either  partj. 

439;  Whitesides  v.  Russell,  8  W.  &  S.  In  an  action  of  debt  on  a  bond,  the 

(Pa.)  44.  jury  found  for  the  pUlntifTand  assessed 

In  Miizovri,  there  exists  a  statutory  his  "damages"  at  $154.    This  was  held 

provision  to  the  effect  that  when  a  ver-  insufficient,  as  it  did  not  find  the  amonnl 

diet  shall  he  found  for  the  plaintiff  in  of  the  debt,  '■  which,"  says  the  coart, 

an   action  for  the  recovery  of  money  "  is  a  fact  which  a  party  has  a  rigfrt  to 

only,  the   jury   shall    also    assess   the  liave  found  by  the  jury."     Hinckley  7. 

amount  of  the  recovery.     Hence,  In  an  West,  9  III.  136;  Frailer  v,  L^ngbHn, 

action  on  a  promiBSory  note,  where  the  6  111.  358. 

execution  of  the  note  was  denied  l>y  In  Drage  v.  Brand,  3  Wils.  377,  the 
the  answer,  it  was  the  duty  of  the  Jury  jury  found  that  the  defendant  In  the 
to  asacss  the  amount  due  upon  the  note,  suit  owed  the  debt,  but  omitted  to  a)- 
Upon  a  finding  by  the  jury  of  the  issue  sees  damages  for  the  breach  assigned. 
In  favor  of  the  plalntiC,  the  court  had  The  verdict  was  held  to  be  erroneous 
no  right  to  invade  the  province  of  the  and-the  judgment  was  reversed.  See 
jury  to  ascertain  the  amount  due  upon  also  Goodwin  d.  Crowle,  i  Cowp.  357. 
the  note  and  render  judgment  therefor.  In  Hardy  v.  Bern,  5  T.  R,  636,  error 
Gates  V.  Nic]ien,4l  Mo.  170;  Burghart  was  brought  in  the  ezchec;uer,  chani- 
•n.  Brown,  60  Mo.  14;  Poulson  v.  Collier,  ber  upon  the  judgment,  becatue.  as  Hm 
18  Mo.  App.  604.  alleged  breaches  of  the  bond  sued  oa 
In  Poulsou  V.  Collier.  18  Mo.  App.  were  denied  by  the  defendant  and  ii- 
5S3,  the  verdict  of  the  jury  was  in  the  sue  joined  thereon,  the  juiy  had  found 
followinglanguager"  We,  the  jury,  find  the  issues  for  the  plaintiffs  and  had 
for  the  plaintiff  the  amount  of  the  note  given  damage*  only  for  the  detention 
sued  on,  under  the  instructions  of  tbe  of  the  debt  and  had  not  assessed  dam- 
court."  whereupon,  the  counsel  tor  the  ages  for  the  breaches.  Upon  the  opin- 
plaintifT  made  the  calculation  and  an-  ion  of  Lord  Kenyon  and  Mr.  Justice 
nounced  to  the  court  that  the  amount  of  Buller  that  damages  must  be  assersed, 
the  note  sued  on  w«sti84,  and  the  court  the  judgment  was  reversed,  and  a 
changed  the  verdict  as  returned  by  the  venire  facias  de  nove  awarded. 
jury  by  interlineation,  so  as  to  make  It  Aettoa  on  Foreign  JndgBMnt.— A  ver- 
read  as  follown :  "  We,  the  jury,  find  diet  In  an  action  of  AeiA,  on  the  decree 
for  the  plaintiff  the  sum  of  (184,  the  of  a  court  of  a  sister  state,  should  find 
amount  of  the  note  sued  on,  under  the  the  amount  of  the  debt  due.  Williams 
instructions  ot  the  court."' It  was  held  f.  Preston,  3  J.J.  Marsh.  (Ky.)  600; 
that  the  amount  of  the  note  was  a  ma-  30  Am.  Dec.  179. 

terial  fact  and  the  jury  alone  could  An  action  was  brought  on  a  con- 
find  It,  courts  not  being  allowed  to  sub-  tract  which.  If  established,  would  entitle 
stitute  their  findings  for  those  of  the  the  plaintiff  to  recover  $63.  The  juir 
Henley   v.    Arbuckle,  13  Mo.  declared  themselves  satisfied  that  such 


III.     And   even   though   the  jury  as-  contract  had  been  made,  but  rendered 

sented    to   the    amended   verdict,   the  a  verdict   for  only  (50,   although  the 

error  was  not  cured.    The  verdict  in  evidence  in  the  case   tended  to  show 

this  case  was  held  to  be  manifestly  im-  that  the  plaintiff  was  entitled  to  Kj.  or 

perfect  without  the  amount  of  the  note,  nothing.     It  was  held,  however,  that  as 

mnd  not  even  valid  when  amended  by  the  juiy   recognized   the  existence  of 

the  court  to  this  extent.  the  contract,  at  any  rate  the  defendant 

The  Cali/ernia  Code  of  Civil  Pro-  could  not  object  to  the  amount  of  the 
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for  which  judgment  should  be  rendered.'  A  distinction  may  be 
noticed  under  circumstances  where  the  amount  is  not  actually  in 
issue.  Here.asimplefindingforthe  plaintiff  ordefendant  is  sufficient 
without  specifyingany  particularsum.*     This  proposition  may  be 

«rdlcl,(or  the  error,  if  error  there  mai,  diet  merelj-  finding-  (or  the  plaintiff  and 

ms  in  hjs  favor  and  not  to  his  preju-  assesMng  no  damages  is,   neverthclesE, 

■Uce.    Fischer  v.  Holmes,  133  Ind.  525.  sufficient  to  authorize  a  judgment  for 

L  Smith    V.    Mohn,    87    Cal.    4S9;  the  stututory  penalty  and  the  costs  of 

Mitchell  II.  Geisendorff,  44  Ind.  35S;  the  action.     Colten  i'.    Rutledge,  33 

Br^ckleT    V.    Weghorn,    71     Ind.    497;  Ala.  110. 

Witnw'right   c.   Burrowt,  1    Ind.  App.  Although  the  Kentntky  Code   pro- 

393;  Newton  V.  Ker,  14  L*.  Ann.  715;  vides  that,  where  by  a  verdict  either 

Jamta  v.   Wilson,  7  Tex.  230;  Avery  party  is  entitled  to  recover  money  of 

v,  Averj,   \%  Tei.    54;  6»    Am.  Dec.  the  adverse  party,  the  jury  in  their  ver- 

{13.  diet  must  aawsa  the  amount  of  the  re- 

The  amount  claimed  in  the  petition  coTCry,  yet  in  an  action  on  a  promla- 

wa»  I6J9.75,  with  interest  at  th«  rate  of  sorjr  note  where  the  defense  was  usury, 

fire  per  cent,  per  annum  from  a  certain  and  the  issue  was  upon  that  plea  alone, 

date.    The  verdict  of  the  jury  was  for  a  verdict  simply  linding"  for  the  plain- 

the  full  amount  claimed,  and  on  this  ver-  tiff  "  is  sufRcient  to  support  a  judgment 

diet  ajudgment  requiring  the  defendant  for  the  amount  of  the  note  and  interest. 

to  pay  ihe  full  amcnint  of  the  plaintiff's  Cooper  v.  Poston,  1  Duv.  (Ky.)  91;  85 

demand  with  Interest  as  it  appeared  in  Am.  Dec.  610. 

the  petition,  was  upheld,  as  the  precise  The  getieral  rule  ia,  that  in  a  verdict 

amount  due  could  be  made  certain  by  for  the  plaintiff  the  amount  of  the  re- 

Rference to  the  pleadings.     Newton  v,  co very  should   be  assessed;  but  where 

Ker,  14  1*.  Ann.  715.  It  was  agreed  between  counsel  that  the 

A  verdict  for  the  plaintlfT  in  the  sum  only  issue  to  be  tried  was  whether  a  cer- 

sued  for,  where  the  petition  claimed  a  tain  contract  had  been  entered  into  or 

certain  sum  of  money  due  as  principle  not,andwherethejuryhadbecninstruct- 

■nd  claimed  Interest  in  general  terms  ed  by  the  court  that  the  only  question  to 

is  sufficiently   certain   to   authorize   a  be  considered  was  whether  the  defend- 

judgment    Id   favor    of    the    plaintiff,  ant  in    the  case  had  made  such  con- 

Jamei  v.  Wilson.  7  Tex.  330.  tracl.  ■  verdict  simply  for  the  plain- 

1  Hudson   V.  Majoribanks,  7  Moore  tiS,  without  finding  the  amount  of  the 

^j;Cotton  f .  Rutledge,  33  Ala. 110;  recovery,  la  valid.     Redmond  u.  Weis- 

RedmoDd  v.   Weismann,  77  Cat.  413;  mann,  77  Gal.  423, 

Hall  V.  Emporia  First  Nat.  Bank,  133  The  defendants  in   Hall  v.  Emporia 

111.  134;   Cooper  t>,   Poston,   i    Duv,  First  Nat. Bank,  133  III. 334,hadallowed 

(Ky.)9l;S5  Am,Dec.6io;Winn  T>.  Co-  judgment   to  go  against  them   by   de- 

lamblaii  Ins.  Co.,  11  Pick.  (Mass.)  179;  fault,  and  the  court  thereupon  assessed 

Joseph!  V,  Mady  Clothing  Co.  (Mont,  damages  and  rendered  final  judgment. 

1S93).  33  POG.  Rep.  I ;  Bnlkly  V.  Marks,  On  motion  of  the  defendants,  the  court 

iSAbb.  Pr.{N.  Y.  C.  PI.)  454;  Buck-  stayed  Ihe  judgment  and  allowed  the 

ley  o,  Bramhall,  14   How.   Pr.  (N.  Y.  defendants  to  plead,  but  refused  to  set 

C.PI.)455;  English  f.  Goodman   <N.  aside  the  judgment,  allowing  it  to  stand 

Dak.  1891'),  54  N.  W.  Rep.  540.  as  security  Tor   the   plaintiS  until   the 

In  an  action  brought  to  recover  the  trial    of   the    issue   presented    by   the 

penalty  of  $500,  which  is  Imposed  by  pleading*,  tf  the  defendants  failed  to  e«- 

the  Alabama  statutes  upon  a  judge  of  tablith  their  defense,  the  judgment  was 

probate  for  issuing  a  license,  contrary  to  stand.     Under   such  circumslances, 

la  the  provision  of  the  article  in  which  the  verdict  of  ihe  jury  simply  finding 

thai  section  is  embraced,  the  verdict  the  issue  for  the  plaintiffs  and  assessing 

was  simply.  ''We,  the  jury,  find  for  the  no  damages,  was  not  erroneous  in  form 

ptalntIB'.''     However,  in  a  suit  for  a  sum  or  substance.  The  question  of  damages 

of  motley  which   is  fined   by  law  as  a  was  not  submitted  to  them  and  the  de- 

penalty  for  a  certain  act.  If  the  plain-  fendants    availed    themselves    of     the 

US  recovers  at  all,  he  must  necessarily  leave  of  the  court  to  plead  to  the  mer- 

ncover  the  specific  aum  which  Ihe  law  its,  the  former  judgment  still  standing 

prescribes  as  the  penaltr.     Such  a  ver-  as  security.     The  question  of  damages 
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clearly  illustrated  by  an  action  on  a  promissory  note,  the  execu- 
tion of  which  is  admitted,  the  only  defense  being  lack  of  consid- 
eration. In  such  a  case,  a  verdict  generally  for  the  plaintiff  suf- 
ficiently determines  the  controversy,  and,  by  reference  to  the  note, 
judgment  may  be  rendered  for  the  proper  amount.^  Where 
double  or  treble  damages  are  recoverable,  if  the  jury  find  a  gen- 
eral verdict  for  the  plaintiff,  they  should  assess  single  damages, 
leaving  it  for  the  court  to  pronounce  judgment  for  the  multiple 
of  the  sum  so  found,  in  accordance  with  law ;  *  and,  in  the  absence 
of  statutes  regulating  the  subject,  it  has  been  resolved,  in  an  ac- 
tion of  assumpsit,  that  if  the  jury  are  of  the  opinion  that  an 
amount  tendered  and  paid  into  court  by  the  defendant  is  insuffi- 
cient, their  proper  course  is  to  render  a  verdict  for  the  entire 
amount  of  the  plaintiff's  demand,  leaving  it  to  the  court  to  de- 
duct the  amount  of  the  tender  and  render  a  judgment  for  the 
balance.'  An  English  case  is  authority  for  the  statement  that 
when  a  jury  find  generally  for  the  plaintiff,  but  further  find  that 
there  is  no  evidence  as  to  the  amount  of  damages,  the  court 
should  enter  a  verdict  for  nominal  damages.*  It  is  also  main- 
tained that,  upon  a  verdict  for  nominal  damages,  a  judgment  for 
one  cent  is  not  improper.*  Where  the  jury  find  a  general  ver- 
dict for  a  certain  sum,  if  concomitant  special  findings  show  the 

was    not  in   ifisue.      Ai   upon  ■   aim-  and  verdict  showed  the  exact  sum  which 

pie  finding  (or  the  plaintiff  or  defend-  the  jury  meant  to  rind  for  the  plaintifT 

ant,   the  former   judgment  was  to  be  aeaurefy  as  if  the  verdict  had  contained 

enforced  or  annulled.  the  amount  In  termg.     Hutchinson  v. 

In  an  action  on  two  promissory  notes,  Inyo  County,  6l  Cal.  119. 

where  the  amount  of  the  notes  and  in-  a.  Dubois   v.  Beaver,  15  N.  Y.  IJ3; 

terest  was  admitted  by  the  counsel  for  81  Am.  Dec.  316;  Livingston  v.  Plat- 

the  defendants,  it  was  held  to  be  not  ab-  ner,  1    Cow.    (N.   Y.)    175:    King    r. 

Bolutely  necessary  that  a  special  verdict  Haven.  15   Wend.  (N.V.J^io;  New- 

esUblishing   the   defendant's   liability  comb    v.    Butterlield,    8     Johns.     (N. 

should   contain  an  assessment  of   the  Y.}34i. 

amount   of  the  recovery.       Bulkly   v.  3.   Dresser  r.  Witherle.  9  Me.  iil. 

Marks,  15  Abb.  Pr.  (N.  Y.  C,  PI.)  454;  4.  Tanner  -v.  Bennett.  M.  &  M.  l8j, 

Buckley  v.  Bramhall,  34  How.  Pr,  (N.  B.  Davidson  v.  Devine,  70  Cal.  519. 

Y.  C.  PI.]  455.  "On*    KUl"    DMita««a.— Under    the 

1.  Cali/ernia  Code  of  Procedure,  f  laws  of  Nciu   York,  all    fractions    of 

626,  provides   that,  when  a  verdict  ia  money  less  than  cents  are,   in  judicial 

found  for  the  plaintiff  in  an  action  for  proceedings,  rejected  ;  hence,  on  a  ver- 

the   recovery  of  money,  the  jury  must  diet  for  "one  milt,"  no  judgment  could 

also  find  the  amount  of  the  recovery,  he  rendered.      Brown  v.  Smith,  3  Cal. 

However,  vyhere  the  record  showed  thai  (N,  Y.)  81, 

there  was  no  issue  between  the  parties  In  Oold  Coin.— Where  there  is  no 
BS  to  the  execution,  terms,  or  amount  of  Issue  as  to  whether  theplaintifTsdemand 
the  promiaeory  note,  the  only  Issue  \x-  is  payable  in  gold  coin,  and  the  com- 
ing whether  or  not  the  note  had  been  plaint  contains  no  averment  on  that 
made  without  consideration,  a  verdict  point,  a  verdict  finding  for  the  plaintlfTa 
finding  for  the  plaintiff  without  assess-  certain  amount  in  "gold  coin,"  though 
ing  the  amount  of  the  recovery  would  irregular,  may  besiiatained  by  rejecting 
■eem  to  respond  to  the  issue  and  to  be  the  words  "gold  coin"  as  surplusage. 
■uBJciently  certain  to  found  a  Judgment  Watson  -o.  San  Francisco,  etc.,  R.  Co., 
upon,  although  it  must  be  admitted  that  50  Cal.  513  \  Chamberlin  v.  Vance,  51 
a  verdict  in  such  form  would  be  irregu-  Cal.  3;;  Marquard  11.  Whceter,  51 
lar.  However,taken  together, the  record  Cal.  445. 
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plaintiff  to  be  entitled  to  a  different  amount,  judgment  should 
be  rendered  in  accordance  with  the  special  findings,  notwithstand- 
ing the  fact  that  the  plaintiff  may  thus  recover  more  than  he  is 
allowed  by  the  general  verdict.* 

A  plaintiff  should  not  be  awarded  a  greater  amount  of  dam- 
ages than  is  demanded  by  him,*  but  it  is  immaterial  if  a  verdict 
exceeds  the  amount  indorsed  on  the  writ,  so  it  corresponds  with 
the  amount  claimed  in  the  declaration.* 

e.  Reduction  of  Amount  by  Remittitur.— Jf  a  verdict,  in 
other  respects  valid,*  is  excessive  in  amount,  the  court  may,  in  its 
discretion,  instead  of  unconditionally  awarding  a  new  trial,  give 
the  successful  party  the  option  of  reducing  the  amount  of  his  re- 
covery to  the  extent  of  the  excess.'  The  exercise  of  this  author- 
ity is  generally  confined  to  cases  where  the  damages  arc  so  ex- 
cessive as  to  induce  the  belief  that  the  jury  have  been  influenced 

1.  Proman  v.  Roue,  81  Tnd.  94.     See  and  prejudice  which  is  Indicated  bj  the 

iu/ra,  this  title,  Sftdal  Findings.  awarding  of  exceisive   damages,  maj 

1.  Wtithen  V.  Bjrne  {Kjt,   1M9),  i»  hs»e  affected  the  determination  of  the 

S.  W.  Rep.  107.  l^^y  upon  other  iaauee  also ;  and  if  this 

The  plaintiff's  complaint  contained  should  be  deemed   a   fact,  a  new  trial 

three counu.  TfaeflrBt,inGubetance.that  should    be    awarded.       But,    while    It 

OD  October  30,   1877,  he  got  upon  the  may  hence  be  considered,  that  the  trial 

rear  platform  of  one  of  the  defendant's  court  ought   not   generally   to   refuse 

cars  as  a  passenser  ;  that  the  conductor,  a  trial  dt  novo,  where  a  verdict   is  so 

without  asking  him  for  his  fare  or  giv-  excessive   as    to   lead    to    the   convlc- 

ing  him  opportunity  to  pay  It,  violently  tion  that  the  jury  has  been  Influenced 

threw  him  off  in  front  ofa  car  passing  by   pasEJon    or    prejudice    In     award- 

upon  anadjoinlng  track, andhewssrun  ing    it,    ^et,    in    a    particular    case,  tlie 

over  and  injured  to  his  damage  |io,ooo.  court  might  feel  satisfied  that  the  ver- 

The  other  two   counts  related  to  the  diet  of  the  jury  la  right,  and  ought  to 

lame  accident,  allegingthat  it  occurred  stand,    only    that    it    is    excessive    In 

through  defendant's   negligence,   each  amount ;  and  where  It  does  not  appear 

closing  "to  hii  damage  $10,000."     In  thai  the  court  has  exceeded  the  limits  of 

the  prayer  for  relief,  the  plaintiff  asked  ditcretlon  in  euch  a  case,  Its  determlna- 

-  damages  "  to  the  amount  of  tio,ooo,"  tlon  will  not  be  disturbed." 
Upon  the  trial  the  court  ruled  in  sub-        6.  Hurry  u.  Watson,  4  T.  R.  659,  n.; 

(tiDce  that  the  plaintiff  could  only  re-  Pacific  Express  Co.  v.  Malln,  131  U.  S. 

cover  on  the  first  count.     He  obtained  531;  Blunl  t:  Uttle,  3  Mason   (U.   S.) 

1  verdict  for   ti.;,ooo.    The   defendant  103;  KInsey  v.  Wallace,  36  Cal.  461; 

chimed  that  OE  the  iaid  first  count  only  Sandstone  Co.  v.  Skoman,  I  Colo.  323; 

allegedfio.ooodaniageB,  the  verdict  was  Georgia  R.,  etc.,  Co.   -v.   Crswler,   87 

unauthorized  ;  the  court  held,  however,  Ga.  191;  IllinolB  Cent.  R.  Co.  r.  Ebert, 

that  the  genera!  prayer  for  damages  at  74111.399;  H.  G.  Olds  Waeon   Works 

the  close  of  the  complaint  controlled,  v.  Coombs,  134  Ind.  63;   Fuller  I'.Chl- 

but  that  if.  In  order  to  sustain  a  recovery,  cago,  etc.,  R.  Co^  31  Iowa  ll  t ;  Collins  v. 

the  lirstcouDt  should  have  alleged  |i^,-  Council  Bluffs,  35  Iowa  433;    Lombard 

oco  damages,  the  defect  was  one   Itiat  i>.  Chicago,  etc.,  R.  Co.,  47  Iowa  494; 

could  be  amended  on  appeal.     Schultz  Doyle  v.  Dixon,  97  Mass.  20S;  93  Am. 

V.  Third  Ave.  R.  Co.,  89  N.  Y.  243.  Dec.So;  Howard  f  .Grover,28  Me.g7;  48 

».  WilHams  v.  Williams,  11  Smed.  &  Am.  Dec.  478;  Federsplel  r/.  Johnstone, 

M.  (MisB.)  393,  87  Mich.  303 ;  Craig  v.  Cook,  38  Minn. 

4.  Dickinson,  J„  delivering  the  opin-  333;    Pratt   v.   Pioneer   Press   Co.,  35 

ion  of  the  court  in  Craig  v.  Cook,  j8  Minn.asi;  Brecki'.  SmUh,44Miss.69o"; 

Minn.  133,  said:  "It  may  naturally  be  Hirt  i>.  Molony,  2  N.  "  

topposed,  that  in  general,  where  other  f.  Stevens.  14  N.  H.   .,    , 

Inues  than  merely  the  amount  of  dam-  Boston,  etc.,  R.  Co.,  49  N.  H.  358;  Chils 

ages  arise  in  a  case,  the  same  passion  v.  Gronlund,  41  Fed.  Rep.  505,^ibUn  v, 
809 
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Miirphj,  3  Sandf.  (N.  Y.)  19;  Barber  The  verdict  was  tor  an  amouat  which 
K.  Rose,  s  Hill  (N.  Y.)  76;  Scare  «.  tbe  court  deemed  exorbitant.  The  su- 
Conovcr,  3  Keves  (N.  Y,)  113;  Collin*  preme  court  held  that  if  the  pUlntiH 
V.  Albanj,  etc.,'R.  Co.,  Il  Barb.  (N.  Y.)  would  consent  to  remit  $200,  judgmeDt 
492;  Clapp  V.  Hudson  River  R.  Co.,  19  might  be  entered  on  the  verdict  will) 
Barb.  (N.  v.)  461;  Murray  v,  Hudson  costs  of  the  suit.  Belknap  -o.  Boston. 
River  R.  Co.,  +7  Barb.  (fJ.  Y.)  196;  etc.,  R.  Co..  49  N.  H.  358, 
Mclntyre  v.  Nevi-  York  Cent.  R,  Co.,  InlHrr  to  rMBancar.  — Colling  v.  Al- 
47Barb.<N,  Y.JjiSi  Buttr.  Schrimpf,  bany,  etc.,  R.  Co.,  13  Barb.  (N.  Y.) 
31  Tex.  601 :  Goldttein  v.  Cook  (Tex.  191,  was  an  action  to  recover  damtgn 
Civ.  App.  iSqi),  32  S.  W.  Rep.  763;  lor  personal  injuries  sustained  while 
McHughr.  Chicago,  etc..  R.  Co.,  41  the  plalntiS  was  a  passenger  on  thede- 
Wis.  75;  Corcoran  -j,  Harron,  jj  Wis.  fendant's cars.  Here,the  verdici  wai ei- 
no.  See  Nbw  Trial,  vol.  [6,  p.  593.  cessive,  so  the  supreme  court  thought. 
Tlie  New  York  Code  of  Civil  Proced-  and  it  was  held  that  the  finding  could 
lire  confers  the  power,  upon  an  appeal  not  be  allowed  to  stand  unless  the  per- 
from  a  judgment  or  order,  on  the  appel-  sonal    representative   of  die    plaintiff 


modify     vrould  consent  to  have  ft  reduced  by 


the  judgmentororder  appealed  from,  ft  such  a  sum  aa  would  obviate  this  ob- 
is the  settled  practice  of  the  court,  on  a  jection. 
motion  fora  new  trial  for  excessivedam-  In  Illinois,  in  an  action  for  damages 
ages,  to  refuse  to  set  aside  the  verdict  If  for  persona!  injuries,  the  jurv  found  lor 
the  parties  will  consent  to  deduct  the  the  plaintiff  and  a^BCBsed  hi's  damages 
amount  deemed  excessive.  Sears  v.  at  (lo.ooo.  On  motion  by  the  detend- 
Conover,  3  Keyes  CN.  Y.)  113.  ant  for  a  new  trial,  the  plaintifTs  atwr- 

■alioloai  ProaacDtlan. — In  the  case  of  ney  remitted  f6.ooo  of  t  h  e  finding. 
Blunt  T'.Little,3Ma»on(U.  S.Jtoa,  the  whereupon  the  trial  court  overruled 
plaintiffrecoveredti.oooinanactionfor  the  motion  for  a  new  trial  and  rcn- 
damagei  for  malicious  prosecution,  dered  judgment  for  the  balance,  and  for 
Justice  Story,  delivering  the  opinion  of  this  amount  the  verdict  was  sustained, 
the  appellate  court,  and  considering  the  Illinois  Cent,  R.  Co.  r.  Ebert.74Ill.399. 
question  of  excessive  damages,  says:  Corcoran  v.  Harran,  55  Wis.  120, 
"After  full  reflection,  I  am  of  opinion  was  a  civil  action  for  assault  and  bat- 
that  it  Is  reasonable  that  the  cause  tcry,  commenced  In  a  justice's  court, 
should  be  submitted  to  another  jury,  un-  wheretheplaintiffrecovered  a  judgment 
less  the  plaintiff  Is  witling  to  remit  ijoo  for  fioo.  Defendant  appealed  to  the 
of  his  damages."  circuit  court,  and  the  plaintiff  was  there 

Action  00  Wammtr. — An  action  of  awarded  (200  damages.  The  defendant 
assumpsit  was  brought  on  a  contract  of  then  moved  for  a  new  trial  on  the  ground 
warranty  given  upon  the  sale  of  ahorse,  of  excessive  damages,  when  the  circuit 
The  jury  returned  a  verdict  for  the  court  permitted  the  plaintiff  to  lemit 
plaintiff  assessing  the  damages  at  tlS  (lOofrom  tfaeamountofthe  verdict,  and 
lor  breach  of  the  warranty  contained  in  thereupon  denied  the  motion  and  en- 
the  contract  as  to  the  age  of  the  animal,  tered  judgment  In  the  plaintiff's  favor  for 
and  t44  for  breach  of  the  warranty  as  tioa  Thederendantthenappeated,con- 
to  hie  physical  condition.  The  appel-  tending  that  the  judgment  should  be  re- 
late court  held  that  according  to  the  versed,  because  the  plaintiff,  on  the 
contract  there  was  no  warranty  as  to  defendant's  motionfora  newtrlalon  ac- 
the  age  of  the  horse  and  that  the  ver-  count  of  excessive  damage,  had  t>een  al- 
diet  Tot  damages  on  this  account  was  lowed toremltasabovestaled,and then 
Improper.  Accordingly,  it  ordered  have  judgment  for  the  balance.  Tbe 
thai  if  the  plaintiff  would  remit  the  fiS  supreme  court  declined  to  disturb  the 
assessed  (or  breach  of  tbe  warranty  as  judgment. 

to  age,  he  might  take  judgment  for  the  Option  to  Remit — Whan  to  B«  Szar- 

remainder.     Willard  v.  Stevens,  34  N.  daad.— A   period  Is   always  set  within 

H.171.  which  the   option  must  be  exercised. 

laa^nlt  and  EJtotlmi.— The  plaintiff  Chils  v.  Gronlund,  41   Fed.   Rep.  145: 

sued  the  defendant  railroad  in  trespass  Deblin  v.  Murphy,  3  Sandf.  (N.  V.) 

foran  assault  and  ejection  fromthede-  19;   Klnsey  v.  Wallace,   36  Cal.  463: 

fendant's    cars    while     lawfully    riding  Roberts  li.  Taylor,  17  Neb.  184, 

therein,  causing  him  damage  to  his  busi-  Some  cases,  following  Ihe  early  En- 

ness  by  the  detention,  and  subjecting  glish   law,  bold  that  a  remittitur  can 

hfin  to  expense  and  great  mortification,  never  be  made  after  entry  of  judgment. 
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by  passion,  prejudice,  misapprehension  or  mistake,'  but  its  exer- 
cise has  been  deemed  expedient  where  a  remission  of  a  portion  of 

ClilU  V.  Gronlund,  41   Fed.  Rep.  145;  Tor  the  sum  of  |io,  and  that  the  verdict 

Stone  V.  Malherbjr,  3  T.  B.  Mon.  ( Ky.)  Tor  t^S  "'^  erroneoiu ;  but  inatmuch  as 

136;  Rowan  I'.  Peopte,  18  III.  159;  Coy  the  plaintllThad  oflTered  to  compromlie 

I'.  Hymas,  Stra.  1171;   Chevelej   v.  2  and  aetlle  the  case  with  the  derendant 

MorrU,  i  W.  Bl.  1300;   Sabin  v.  Long,  at  a  (air  sum,  which  was  due  him,  viz., 

I  Wils.3o;Percivti  p.  Spencer,  Yet.  45.  the«umof(io,we  affirm  the  judgment  of 

Others   limit  the  period  to   the   aanie  the  court  below,  with  the  direction  that 

term   In    which   judgment    has    tieen  the  court  cause  to  be  written  ofT  from 

given.     Harris  v.  Jafiraj,  3  Uar.  &  ].  the  judgment  and  verdict  all  in  excess 

(Hd.]  543;  Herbert  u.Hardenberg-h,  10  of  the  sum   of  fio."     See   also   Black 


N.  J.  L.  311.  It  seems  ttiat  the 
recent  English  decisions,  however,  per- 
mit a  remittitur  to  tie  eniered  both 
after  judgment  and  the  terra  In  which 
it  has  k>eeD  given.  Usher  v.  DariiU!}',  4 
M.   &    S.    94;    Hardy  v.  Cfllhcart, 


V.  Carralton  R.  Co., 
63  Am.  Dec.  586. 

Is  Mttou  of  toft  u  wall  u  oo&trut, 
where  the  damages  are  clearlv  exces- 
sive, the  Irial  judge  maj  cither  grant  a 
iisolutelj',  or  give  the  plain- 


Harsh.  C.  P.  180  ;  Pickwood  v.  Wright,  liS  the  option  to  remit  the  excess,  and 

I  H.  Bl.  641 ;   Corning  ""■  Corning,  6  if  he  does  so,  order  the  verdict  to  stand 

N.  y.  97,     See  also  a  Tidd'a  Pr.  9.1a,  for  the  residue.     Hurry  v.   Watson,  4 

Bavoraftl  Cor  Bseou,  ladlOAtlPi  P^iwr  T.  R.  659 hi  Blunt  i'.  Little, 3  Mason  (U. 

imowit--— The  supreme  court  of   iVis-  S.)  [«;  Illinois  Cent.  R.  Co.  t.  Ebert, 

(ojuis.jii  the  case  of  Potter  t'.  Chicago,  74  III.  399  ;   Fuller  t>.  Chicago,  etc.,  R. 

elc„  R.  Co.,  »  Wis.  615,  instcud  of  al-  Co.,  31   Iowa  31 1 ;  Collins  v.  Council 
lowing  a  remittitur,  preferred  to  reverse 
the  judgment  and  indicate  an  ptnount 
for  which  they  thought  it  rentonable 

thala  verdict  should  be  uphcli;.    This  Craig  v.  Cook,  18  Min 

practice  w«»   followed   in   GcMdno   v.  Pioneer  Press  Co.,  3s  Minn"  151;  Breck 

Oehkosh,   a8   Wis.   30O,  bjt    .kpartcd  v.    Smith,  44    Miss!  690;    Belknap   v. 


Co.,  31   Iowa  311 

Blufl^,  35  Iowa  43a  ;  Lombard  v.  Chi- 
cago, etc.,  R.  Co.,  47  Iowa  494;  Howard 
w.  Grover,  38  Mc.  97  ;  48  Am.  Dec.  478 ; 


DB,  in  C- 


is  WU.  I 

Volantaxy  Bomittttni.— T>e  remitti- 
tur may  be  voluntary  acd  v<ithout  the 
diclatloo  or  suggestion  of  the  court. 
Illinois  Cent.  R.  Co.  v.  Ebert,  74  HI. 
35(9;  Interaatlonal,  etc.,  Cs.  v.  Wilkes, 
68  Tex.  617;  Herbert  ».  Hardcnbergh, 
loN.J.  L.  ai3. 

ParamDtaiT  BunlttUnr —Where  it  nf 
onhi  appears  from  the  record  that  the 
judgment  of  the   inferii 


Boston,etc.,R.Co.,49N.H.35S;ColUni 
V.  Albany,  etc.,  R.  Co.,13  Barb.  (N.  Y.) 
491 ;  Clapp  V.  Hudson  River  R.  Co.,  19 
larb.  (N.  Y.)  461;  Murray  v.  Hudson 
liver  R.  Co.,  47  Barb.  {K.  Y.)  196; 
Mclntyre  v.  New  York  Cent.  R.  (5o., 
47  Barb.  fN,  Y.)  sts;  Diblln  v.  Mur- 
phy, 3  Sandf  (N;  Y.)  19;  Corcoran  v. 
Harran.  SsWls.  lao. 

■«T«ritI  Itoma. — Though  there  are 
leveral  disputed  Items  included  In  a 
verdict,  the  failure  of  the  court,  In  or- 
dering a  remittitur,  to  specify  to  which 
been,  the  appellate  tribunal  sometimes  of  the  items  It  applies,  Is  not  a  reversi- 
adopts  the  practice  at  peremptoiy  re-  bte  error,  Ingalls  v.  Allen,  43  III. 
mitlitur  inatead  of  allowing  the  plaintiff    App.  634. 

the  option  Id  relinquish.  1.  Pickwood    v.   Wrig;ht,    i    H.    Bl. 

In  (ft-0r^i'a,  the  supreme  court  adopt-     643;    Woodruff    v,     Richardson,    ao 

ed  thU  practice.  In  Western  Union  Tel.     Conn.  338;  Lewis  v.  Cooke,  i    Har.  & 

Co.   V.    Carroll,    84    Ga.   597.      Here     M.  (Md.)  is9;  Jewell  :..  Gage,  41   Me. 

"   '         347;  Scott  V.  Chope,  33  Neb.41;  Furry 

V.  Stone,  I   Yeates  (Pa.)  186;  Guerry 

V.  Kerton,  7  Rich.  (S.  Car)  507;  Clapp 

$25.    It     V.  Walters,  a  Tex.  130;  Robson  v.  Watts 

-    ■-  -       [I  Tex.  768;  Bowe  v.  Rogers. 50  Wis. 

60a ;  Corcoran  v.  Harran,  55  WU.  lao. 

FaMlon  or  Piejndlo*. — In  an  action  of 

trover,  where  it   appeared   to   the  su- 

urt  that  the  jury,  <n  their  in- 

I  at   the  defendaoE's  conduct, 


tiff  had  offered  to  settle  with  the  defend- 
snt  for  fio,  Blandford,  I.,  in  delivering 
theoptnionof  thecourt.said:  "Itisman-     irover, 
West  to  us  that  there  should  have  been     preme 
no  greater  recovery  in  this  case  than     dignati 
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gave   a   grealer    amDunt  of    damages  — Where  It  was  Bhown  that,  to  a  certain 

Ihiin  they  were  by  law  authorized,  de-  extent,  the  verdict  of  the  jury  was  r^- 

parting    from    the    legal    measure   of  ularly  found,  but  that  the  amount  be- 

dainages,  it  wai  held  that  there  must  yond  a  certain  sum  was  determined  by 

be  a  new  trial  unless  the  plaintiff  re-  a  chance  device,  it  was  held  that  if  the 

leased  the  amount  which  was  deemed  plaintiff   would   remit   the   portion  a> 

to  be  in  excese.     Guerry  o.  Kerton,  3  erroneoualy    found,    that    the    verdict 

Rich.  (S.  Car.)  507.  might   be  allowed  to   stand  as  to  the 

In  Woodruff  r.  Richardson,  20  Conn,  residue.     Fuller  v.  Chicago^   etc,   R. 

33S,  which  was   an   action  of  slander  Co.,  31  lowaiii. 

for  charging  the  plaintiff  with  dishon-  Dajnaca  la  EzcN 

eaty,  the  jury  returned  a  verdict  for  an  plaintiff's  counsel,  upon  inspecting  the 

amount  so  large  that,  to  use  the  Ian-  declamtion,  found  that  the  dam^etal- 

guage  of  the  reporter,  "  the  jud^  at  lowed  by  the  verdict  were  consideraltly 

the  circuit  entirely  dissented   and  re-  moie  than  the  damages  called  for  in 

turned  them  to  a  second  consideration."  the  declaration.     He  therefore  prayed 

In  doing  this,  he  expressed  his  own  the  court,  while  the  record  was  sdllbe- 

views  and  ui^ ed  reasoni  upon  the  jury  fore  them,  to  allow  the  plalntib  to  en- 

against  so  large  an  amount  of  damages ;  ter  a  remittitur  for  the  excess  and  take 

the  result  was  a  verdict  more  nearly  judgment   for   the   residue,  which   the 

commensurate  with  justice.     The  su-  court  allowed  them  to  do.     Furry  o. 

preme  court  upheld  the  course  of  the  Stone,  i   Yeates   (Pa.)   1S6;   Lewis  v. 

trial  judge  in  the  matter.  Cooke,  i  Har.  &  M.  (Md.)  159. 

In  Ohio,  the  court  in  Pendleton  St.  In  an  action  orastumpafc,  the  plain- 
R.  Co.  V.  Rahmann,  it  Ohio  St.  446,  tifl  was  given  a  verdict  for  dx  hun- 
maintains  that  where  the  statute  pro-  dred  and  eleven  pounds,  which  was 
videa  that  if  damages  materially  exces-  the  sum  really  due  him,  and  entered  np 
tive  appear  to  have  been  given  under  judgment  for  that  amouqt  besides  costs, 
the  influence  of  passion  or  prejudice,  while  the  damages  laid  in  the  dec- 
the  verdict  shall  be  vacated,  such  stat-  laratlon  were  only  six  hundred  pound*, 
ute  is  peremptory  in  its  nature,  the  pres-  The  plaintilT  was  allowed  to  remit  the 
ence  of  passion  or  prejudice  in  produc-  excess  and  have  a  verdict  for  the  residue, 
ing  the  excess,  vitiating  the  verdict  in  Plckwood  v.  Wright,  i  H.  Bl.  64.3. 
tela,  thus  excluding  the  authority  of  Where,upon  the  plaintiff's  own  show- 
the  court  to  validate  any  part  of  it,  un-  Ing,  he  was  not  entitled  to  more  than 
less  Indeed  with  the  consent  of  both  tifo,  a  verdict  for  I317.46  must  be 
parties,  by  recourse  to  this  practice  of  set  aside,  unless  the  plaintiff  will  con- 
allowing  a  lemitlllur.  sent   to  remit   the   excess.      Jewell  v. 

It  has  also  been  held  that  where  the  Gage,  43  Me.  347. 

verdict  of  a  jury,  in  favor  of  the  plain-  Where   the   jury  find   for  the  full 

tiff.  Is  so  large  that  the  irresistible  con-  amount  of  a  note  on   which  there  ip- 

ciuaion  Is  that  the  jury  did  not  consider  pears  an  admitted  credit,  the  plaintiff 

the  defendant's  side  of  the  case  at  all,  may  remove  this  objection  to  the  ver- 

the  error  cannot  be  cured  by  a  remit-  diet  by  remitting  the  sum  by  which  the 

titur,  no  matter  for  what  amount,   for  verdict    exceeds    the    proper    amount. 

to  allow  thUwould  be  in  fact  to  permit  Robson  v.  Watts,  tl  Tex.  768. 

the  plaintiff  to  make  up  his  own  ver-  Where  (he  court  has  general  juris- 

dict.     Koeltz  i'.  Bleekman,  46  Mo.  330,  diction   over  a  cause,  and  a  verdict  Is 

KlaapiirehaiLiloiL  or  Hlstaks. — In  all  found  for  more  than  the  sum  demanded, 

cases   where  there  is   no   rule   of  law  aremitciturmay  be  entered  asto  theei- 

regulating  (he  aBeetsment  of  damages,  cess,  and  judgment  taken  for  the  res- 

and   the  amount  does  not  depend   on  Idue,  or  the   verdict  may  be  set  aside 

computation,  the  judgment  of  the  jury  and  leave  then  given  to  amend.  Hirtv. 

and   not   the   opinion  of   the  court  is  Molony,  3  N.  H.  333. 

to   govern,    utiless    the    damages    are  In  Barber  f.  Rose,  j  Hill  (N.  Y.)  77. 

so    excessive    as   to  warrant    the    be-  Cowen,  J.,  said  :  "There  is  no  doubt  of 

lief  that  the  jury  must  have  been  in-  the  plBiatilTs  right,  when  the  damage) 

fiuenced  by  partiality  or  prejudice,  or  found  in  his  favor  exceed  the  amount 

have   been   misled   bv   some  mistaken  claimed  In  his  declaration,  to  remit  die 

view  of  the  merits  of  the  esse,  Worater  excess  and  take   judgment  for  the  sum 

f.  Canal  Bridge,  16  Pick.  (Mass.)  ^\i\  demanded;   and  no   good   reason   has 

Kelchiim  v.  Mukwa.  24  Wis.  303.  been  urged  against  his  doing  so  in  any 

Improprlet; Is  Hod*  of  SaUlMratioii.  case."  See«lsaCorningi>.CornIiig,6N. 
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the  verdict  will  operate  to  cure  the  effect  of  an  erroneous  instruc- 
tion of  the  judge,^  or  the  improper  admission  or  exclusion  of  evi- 
dence* A  practice,  the  converse  of  that  of  allowing  a  remittitur, 
has  also  been  recognized,  and  a  verdict  manifestly  too  small  has  been 


3<;6;  Curtiss  i>.   Lawrence,  17  Johoi.  on  that  point  having  been  erroneouslj' 

(Jj.  Y.)  III.  eicluded,  it  WM  held   that  the   verdict 

1.  In  Hajden  v,  Florence  Sewing  must  be  set  aside  unless  the  tenant 
Hach.  Co.,  54  N.Y.  331.  the  defendant  would  remit  the  amount  found  for  bet- 
was  sued  for  ill^allj  disposaeistng  the  terments.  Wendell  v.  Moulton,  36  N. 
plaintiff  of   the   possession  of  certain  H.  41. 

premises,  and  destruction  of  the  plain-  In  an  action  of  tiander.  In  which  eH- 
tlfTs  propertj  which  was  removed  under  dence  of  bad  reputation  was  erroneousljr 
the  defendant's  direction.  The  damages  excluded,  the  court  ruled  that  the  plain- 
to  the  plaintiff's  property  were,  by  un-  tlB  might  retain  his  verdict  If  he  elect- 
dltputed  evidence,  proven  to  be  (4,645.  ed  to  have  it  reduced  to  one  of  nominal 
The  plaintiff  also  claimed  to  have  sua-  damages.  Smith  v.  William*,  116 
talned  heavy   pecuniary  losses  on  ac-  Mass,  ^11. 

count  of  the  breaking  up  of  his  bus-  On  an  atsumpsit  upon   in  open   ac- 

inesa.    The  court  chat^d  the  jory  that  count  for  attorney's  leea,  a   deposition 

the  plaintiff  waa  entitled  to  recovery  of  part  payment  was  Improperly  reject- 

for  hoih.   The  defendant  excepted  as  to  ed  at  the  trial,  but  the  appellate   court 

Ibe  damage   to  the  bueineas,  and   the  permitted  the  plaintiff  to  enter  a  remit- 

plaintitr  obtained  a  verdict  for  $8,695.  t""''  '°''    ^^'  amount    proved  by  the 

Thegeneraltermreveraed  the  judgment  deposition,  with  interest  up  to  the  ren- 

unless  the  plaintiff  would  stipulate  to  ditlon   of   the     verdict.     Anderson    v. 

deduct  as  much  as  was  allowedfor  dam-  Tarpley,  6  Smed.  &  M.  (Miss.)  507. 

ages  to  his  busin;:se,  and  Incase  he  so  Jskoramant  of  Svldanoa — Inanactton 

stipulated,  judgment  as  to  the  residue  of  assumpsit,  thedefendantsintroduced 

wa>  to  be  alGrmed.    The  plaintiff  ac-  uncontradicted   testimony  to  the  effect 

qoiesced,  and  judgment  for  the  proven  that  they  paid  the  plaintifiB  for  three 

value  of  his  property  destroyed  was  en-  bales  of  cotton  for  which,  among  other 

terrd.  On  appeal,  it  was  maintained  not  things,  the  defendants  were  lued.     The 

only  that  tbe  general  term  had  the  right  jury  disregarded  this  testimony  and  ren- 

tooTderthcconditlonalreversal,butthat  dered  a  verdict,  not  only  for  the  other 

the  erroneous  charge  of  the  judge  as  to  sums,   but  Included   the  value   of  the 

the  recovery  (or  damages  to  the  plain-  cotton  as  well.  The  trial  court  decided 

tiff*!  business  was  cured  by  the  remlttl-  that  a  new  trial  should  be  granted  un- 

tur.SeeatsaJonesi'.Hughea(Pa.i889),  less   a   remittitur  was  entered  for  the 

16  At).  Rep.  849.  valueof  the  said  cotton,  which  was  done. 

1.  Impntpar  AilmUaion  of  Svldanea. —  The   court  then  overruled  the  motion 

In  an  action  of  trespass  on  the  case  to  for  a  new  trial   and  rendered  a  judg- 

recover  damages  for  persooal  injuries,  ment  on   the   verdict  after  deducting 

the  court  allowed  the  plaintiff  to  prove  the  amount  of  the  remittitur.     Upon 

what  amount  he  had  been  compelled  to  this  judgment,  an  appeal  v  ~ 


pa^  for  labor,  which,  had  he  not  been  cuted,  the  error  aesigned  being  that  the 
imured,  he  would  have  done  himself,  court  below  erred  in  refusing  to  grant 
The  plaintifF  testtHed  that  he  had  paid  a  new  trial.  The  supreme  court  com- 
ont  for  this  purpose  about  I300,  and.  it  mended  the  course  of  the  court  below, 
beingcontended  that  the  admission  of  Youngt>.  Englehard,  i  How.(Mlss.)  19. 
such  testimony  was  error,  the  plalntlfTs  In  Underwood  r.  Parrolt,  J  Tex. 
counsel,  when  the  verdict  was  rendered,  168,  a  suit  was  brought  for  the  pro- 
entered  a  remittitur  for  that  sum.  This  ceeds  of  certain  cotton,  to  which  the  de- 
wti  held  to  have  cured  whatever  error  fendant  pleaded  set-off  of  an  account 
there  was  in  the  admission  of  this  evi-  embracing  numerous  articles  of  mer- 
dence.  Toledo,  etc.,  R.  Co.  v.  Beals,  50  chandise  alleged  to  hnve  been  sold  and 
III.  150.  delivered  by  bim  to  the  plaintiff.  A 
Inpropir  Bxolnalon  of  SvldanM.—  verdict  having  been  rendered  for  the 
Wliere  the  case  did  not  show  the  pre-  plaintiff,  the  defendant  moved  for  a 
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allowed  to  stand  upon  the  defendant's  consenting  to  increase  tt  to 
a  reasonable  amount.'  Some  judicatures  hold,  and  it  seems  with 
reason,  that  it  is  only  in  cases  where  the  law  recognizes  some 
fixed  rules  and  principles  to  regulate  the  measure  of  damages,  by 
which  it  may  be  determined  how  much  the  verdict  is  excessive, 

that  the  plaintiff  may  be  allowed  to  remit  such  an  amount  as  the 
court  may  declare  excess,  and  have  judgment  for  the  remainder;' 

new  trial  on  the  ground  that  the  ver-  Again,  in   Thomas   v.  Woniack,  13 

diet  was  contrary  to  law  and  to  th«  evi-  Te<.  580,  it  was  maintained  that,  where 

dpnce.     This  motion  wbb  overruled  bj  the   law   recognizei   some   fixed   rules 

the  court,  but  being  of  opinion  that  the  and  principles  to  regulate  the  meautre 

verdict  was  for  a  sum  exceeding  that  ea-  of   damages  tij  which   it  maj'  be  de- 

tabliabedb^  the  proofs,  the  plaintiff' was  tennined  in  how  much  the  verdict  is 

permitted  to  remit  the  excess  and  have  excessive,  as  in   actiotu  on   contiaets 

Judgment  for  the  residue.  The  supreme  and  for  torts  done  to  property,  the  value 

court  held  that  there  was  no  error  in  of  which  may  be  ascertained    by  the 

permitting  the  remittitur  to  be  entered,  evidence,   a    remittitur   of   the   excess 

In  an   action   brought   tor   the   re-  may  be  received  as  an  answer  to  a  mo- 

coverj  of  a  slave,  the  verdict  being  for  tion  for  a  new  trial,  on  the  ground  of 

the  return  of  the  slave  or  the  payment  excessive  damages,  but  where  there  are 

of  $1,300,  the  plaintiff  was  allowed  to  no  such  rules  and  principle^  by  which 

reduce  the  asECssmenl  of  the  value  of  to  ascertain  the  excess,  and  It  is  uticer- 

the  slave  to  %ofio,   there  being  no  evi.  tain  and  considerable,  a  new  trial  ought 

dence   to   prove   that  the    Save  was  to  be  awarded,  for  to  permit  a  verdict 

worth   more  Ihan   the   latter   amount,  to  be  reduced  to  an  amount  which  tbe 

Clapp  I'.  Walters,  3  Tex.  130.  court  might  think  reasonable  in  such  a 

1.  Where,  In  an  action  of  tort  to  re-  case  would  be  to  substitute  the  opinion 
cover  damages  for  the  negligence  of  the  of  the  judge  for  that  of  the  jury. 
defendant's  servant,  in  driving  his  am-  In  Coffin  i>.  CofEn,  4  Mass.  45;  3  Aro. 
nibuE  against  the  plaintiff,  negligence  Dec.  1S9,  which  was  an  action  to  re- 
was  proved,  and  it  appeared  that  the  cover  damages  for  slander,  the  court 
plaintiff's  thigh  had  been  broken  and  said:  "  Were  we  impressed  with  the  be- 
considerable  expense  incurred  for  the  liefthat  thedamages  weretoo  greaLand 
attendance  of  a  surgeon,  who  also  Icsti-  that  a  less  sum  would  have  been  an  ad- 
tied  that  it  was  doubtful  whether  the  equate  competisation  to  the  plaintiff.yet 
plainlilT  would  ever  entirely  recover,  whether  our  impression  or  the  impres- 
The  jury  brought  in  a  verdict  allowing  slon  of  the  jury  ia  the  more  correct,  as 
"one  farthing"  damages.  The  court  judges,  we  are  not  authorized  to  de- 
ordered  a  new  trial,  unless  the  defendant  termine.  Tbe  plaintiff's  Counsel  has 
would  consent  to  increase  the  verdict  intimated  that  he  did  not  wish  for  larger 
to  an  amount  suflicient  to  cover  (he  damages  than  the  court  should  think 
surgeon's  hill.  Armvlage  f .  Haley,  4  reasonable,  as  the  object  of  his  client  in 
C^  B.  917.  See  also  Collins  i'.  Albany,  the  prosecution  was  to  obtain  justice  for 
etc.,  R.  Co.,  13  Barb.  <N.  Y.)  491;  his  characler,  not  to  dispose  of  it  for 
Clapp  ii.  Hudson  River  R.  Co.,  19  money.  It  is  not  the  province  of  the 
Barb.  (N.  Y.)  461.  court  to  advise  either  party,  but  as  the 

a.  In  Cromwell  u,  Wilkinson,  18  Ind.  jury   have  done  ample    justice  to  the 

369,  it  was  held,   that  in  a  case  where  plaintlff'scharacter,  we  aresaltsliedlhat 

the    damages    depended    upon    calcu-  a  liberal  remissionof  a  part  of  thedam- 

latlon,    as    upon    a   promissory    note,  ages  would  not  in  any  manner  operate 

the  court  might  take  a  remittitur  of  ex~  to  the  plaintiff's  dishonor.    But  unless 

cess  and  it  would   cure   the  error,  but  there  be  a  remission  of  a  part  of  the 

where    the    damages   depended    upon  damages,  judgment    must   be  entered 

judgment,  on  conflicting   evidence   or  according  to  the  verdict.'' 

notions  of  compensation  lor  tort— ques-  The  Chicago  &  North  Western  Rail- 

tionsforthe  jury — that  the  niii  pritta  way   Co.  were    sued    for    negligently 

court  had  no  power  to  fix  the  amount  causing  the  death  of  a  girl  about  ten 

itself  and  then  tender  judgment    up-  years  old.     The  jury   rendered  a  ver- 

onlt.  diet  for  13,375.     The  case  being  carried 
8U 
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to  the  supreme  court.  It  was  lugKCsIed  lishes.  ntaj,  with  the  assent  of  the  part3' 

by  the  counsel  for  the  plainilff  that  if  In  whose  favor  ii  i»  rendered,  be  elinii' 

the  damages  should  be  deemed   exces-  nated    bj   remittitur   and   judgment 

sive,   the    court    might    indicate     the  entered   for   "  -■....-■ 


t  of  the  excess  and  all< 
be  remitted,  and  then  affirm  the  judg-     the  jury,  unaid 
ment.     The  court  held   that  ft  adopted     ard  of  valuatit 
inch  a  practice  where  a  portion  of  the     nitude  of  the 
judgment  was  illegal  and  readily  sevt 
able  from   the   rest  and   clearly    asct 
tainable  by  the  record,  but  where  su 
«as  aoi  tlie  case,  it  would  not  substitute 
il£  judgment  for  that  of  the  jury  and 
allow  the  party   to  remit.      Potter   v. 
Chicago,    etc^    R.   Co„   12   Wis.  615. 
'    '     e  Parl(  v.  Hopkins,  i  Bailey  (S. 


Car.)  4. 
InNuddTp.  Wells,  1 1  Wis.  436,  which 

was  an  action  against  on  express  com- 
pany to  recover  damages  for  the  non -de- 
livery of  a  box  of  machinery.  The  plain- 
tin  obtained  a  verdict  for  11,087,  '"''  ■ 
motion  to  set  aside  the  verdict  and  for 
anew  trial  was  granted,  unless  the  plain- 
tiff would  consent  to  reduce  the  ver- 
diet  to  $811,  which  he  did.  Judgment 
was  thereupon  entered,  and  the  defend-     consent  of  both  parties 


which  the  opinion  of 
by  any  known  stand- 
determines  the  mag- 
covery,  the  power  of 
e  excessive  finding  is, 
rolled   by  statu- 
oiirons.     X  nus,  where  the  atat- 
ides  that  if  damages  materially 
excessive  appear  to   have   been   given 
under  the  influence  of  passion  or  prej- 
udice, the  verdict  shall  be  vacated  and 
a  new  trial  granted,  the  terms  of  the 
statute   being    peremptory   in    their 
nature;  although  the  verdict,  if  purged 
ot  any  supposed  excess,  might,  in  the 
opinion  of  the  court,  be  well  sustained 
as  to  the  residue  by  the  (acts  disclosed, 
yet  the  presence  and  influence  of  pas- 
sion or  prejudice  in  producing  the  ex- 
cess, vitiates  the   verdict   /»  lolci,  and 
excludes  the  power  of  the  court  to  vall- 
ny  part  of  it  without  the 


In  Maffett  v.  Sackett,  18  N.  Y.  521,  it 
vas  held  that  it  is  competent  for  a  court 
sitting  at  general  term,  on  appeal  from 
the  special  term,  to  allow  or  reject  a 
claim  of  either  party  where  its  extent 
has  been  definitely  fixed  or  can  be 
clearly  determined ;  but  where  the 
int  is  indefinite  and  uncertain,  it 
ot  be  determined  by  the  court  with- 
ts  assuming  the  province  of  the 
jury.  And  see  Chouteau  v.  Suydam, 
31  N.  Y.  18s;  Cuff  V.  Dorland,  s7  N. 
Y.  i;6o. 

>JatwlthsUnding  the   i 
Tori,  holding  that,  in  ai 


1   JVew 


II  appealed  U. 
delivering   the   opinion  of   the   court, 
Paine  J.,   said  :   "  The   practice  of   i 
nutting,    where    the    illegal     part 
clearly   distinguishable   from   the  re 
and  may  be   ascertained  by  the  coti 
without  assuming  the  functions  of  the 
jury  and  substituting  its  judgment  for 
thein,  Is   well   settled.     ...     But  it 
ought  not  to  tie  carried  ao  far  as  to  allow 
the  court,  when  the  jury  has  obviously 
■niitaken  the  law,  or  the  evidence,  and 
rtndered  a  verdict  which  ought  not  to 
stand,  to  substitute  its  own  judgment 
for  theirs,  and,  after  determining  upon 

the  evidence,  what  amount  ought  to  be  for  damages  to  the  per 
allowed,  allow  the  plaintiff  to  remit  the  term  has,  on  appeal  from  an  order  of 
excess,  and  then  refuse  a  new  trial."  thespecial  term,  made  on  motion  to  set 
See  also  Corcoran  V.  Harran,  ij  Wis.  aside  a  verdict  for  excessive  damages, 
117:  Bigelow  V.  Doolittlc,  36  Wis.  115.  the  right  to  make  a  conditional  order 
In  Pendleton  St.  R.  Co.f.  Rahmann,  reversing  the  judgment  and  granting  a 
31  Ohio  St.  446,  the  distinction  is  made  a  new  trial,  unless  the  plaintiff  will  con- 
in  questions  concerning  the  allowance  sent  to  reduce  the  damages  to  a  speci- 
of  a  remittitur  tietween  actions,  the  fiedsum,andaffirming  it,if  thus  purged 
•ubjectof  whichisacontract,commer-  of  the  excess,  in  Whitehead  u.  Ken- 
cial,  or  other  established  standard  of  nedy,  6g  N.  Y.  462,  which  was  an  ac- 
valuation,  where  the  amount  of  the  ver-  tion  (or  attorney's  services,  the  supreme 
diet,  or  the  facts  where  known  becomes  court  reversed  the  order  of  the  general 
1  mere  matter  of  computation,  and  in  term,  reversing  a  judgment  Tor  the 
actions,  the  subject  of  which  is  with-  plaintiff  and  ordering  a  new  trial,  un- 
cut Euch  standard  of  valuation,  where  less  the  plaintiff  would  stipulate  to  re- 
Ihe  account  of  the  verdict  is  not  a  matter  duce  the  damages  to  a  certain  amount, 
of  computation  but  of  opinion.  In  the  and,  in  that  event,  affirming  the  judg- 
Grtt  class  of  cases,  it  is  maintained  ment  for  the  part  deemed  not  to  be  ex- 
that  any  excess  in  the  verdict,  above  cessive.  At  the  same  time  the  supreme 
what  tlie  evidence  satisbctorily  estab-  court  declared  that  it  did  not  intend  to 
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disturb  the  authorltjr  of  those  decisions 
-which  sanctioned  the  practice  of  allow- 
ing; a  remittitur  in  auits  to  recover 
damages  for  personal  injurieB.  but  con- 
tended that  thej  must  be  regarded  as 
applicable  onlj  to  the  class  o?  cases  in 
which  such  decisions  were  made. 

A  justice  of  the  peace  rendered  a 
verdict  for  several  dollars  more  than 
the  proper  amount.  This  judgment 
was  affirmed  by  the  count}'  court,  then 
reversed  bv  tlie  supreme 
eventualtj'  found  its  wav  tc 
of  appeals.  The  smouni  seems  to 
have  been  easily  calculable  as  the  suit 
I   promissorv    note,   and   the 


for  the  residue.     Pierce  v.  Wood,  13  N. 
H.  519.     The  terms  ol  this  compromise 
were  for  a  certain   percentage  of  the 
original  indebtedness,  so  Che  extent  of 
the  excess  could  be  easily  aecertained 
by   a   mathematical   calculation.      See 
also  Sanborn  v.  Emerson,  11  N.  H,  $7; 
Pierce  v.  Wood,  23  N.  H.  519;  Willard 
V.    Stevens,   34   N.    H.  271;   Odlin  v. 
Gove,  41   N,  H.478;  77  Am.  Dec.  773. 
Undar  some  elreamitaiioaB,  it  is  unde- 
lurt,  and     niably  proper  to  allow  a  remittitur,  •!■ 
lie   cou^rt     though   the   amount  or  (he   excess  is 
>eems   to     admittedly  uncertain.    Thus,  where  the 
the  suit     piaintitr  recovers  the  aggregate  amount 
upon  a  demand  conRlsting  of  several  en- 
tire particulars,  one  of  which  embracel 
in  part  an  erroneous  claim,  It  has  been 
held  Chat  the  plaintiff  may  agree  to  re- 
mit the  whole  Item  and  have  judgment 
for  those  which  are  not  vitiated  bv  the 
inclusion  of  error.  For  example,  Kavan- 
augh  and  wife  sued  the  city  of  Jir 


;ndered  which  ii 


court  of  appeals  held  that   the  judg- 
ment of  Che  supreme  court  must  lie  af- 
firmed, unless  the  plaintiff  would  stipu- 
late to  remit  the  excess  as  of  the  day 
the  judgment  was  rendered  bv  the  jus- 
tice, in  which   latter   event. 'the  judg- 
ment of  the   supreme   court   must   be         ^ 
reversed,  and  that  of  the  justice  and     forinjuries toMi 
county   court  affirmed   as    modified,     of  a  defective  sidei 
Brownell  v.  Winnie,  39  N.  Y.400;  86 
Am.  Dec.  314. 

In  Lambert  v.  Craig,  la  Pick. 
(Mass.)  199.  a  part  of  Che  pialntifl's 
demand  waa  for  wages,  and  it  waa 
proved  that  he  had  received,  before  the 
commencement  of  the  action,  sundry 
articles  of  value  which  should  have 
been  deducted  from  the  amount  due 
him  on  account  of  wages.  Immediate- 
ly after  a  verdict  for  the  full  amc 
plaintilF  oSered  to  remit  such 
should  seem  reasonable  to  the  court  on 
account  of  the  articles  received.  On 
appeal,  it  was  held  that  as  the  jury  had 
allowed  the  plaintiff's  whole  claim,  not- 
withstanding it  had  been  proven  that 
certain   articles   had    been   received 

hich   should   have   been   deducted 


alk,a 


h  by  reasi 


led  the  loss  of  the 
i  services  as  well  as  the  husband's 
ises  for   nursing  and  medical  it- 
nce.  Itwasestablished  thatif  are- 
y  could  be  had  at  all  for  this  loss 
tipenae,  it  must  have  been  in  an 
1  by  Che  husband  alone.     Never- 
theless, the  verdict  was  allowed  lostind 
on  condition  that  the  plaintifT  and  his 
wife  would  remit  the  highest  amount 
nt.  the     which,  under  the  evidence,  could  have 
been  allowed  for  these  Items.     Kava- 
naugh  V.  Janesville,  34  Wis.  618. 

In  an  action  (or  injury  to  the  plain- 
tiff's mare  from  which  she  died,  and 
which  was  alleged  to  have  been  caused 
by  a  defective  highway,  it  was  held  to 
be  error  to  admit  evidence  of  the  valne 
of  the  use  of  the  animal  during  the  pe- 
therefrom,  which  the  plaintiff  himself  riod  which  intervened  between  the  in- 
admitted  by  offering  to  remit,  a  jury  and  her  death,  including  the  plain- 
new  trial  must  be  granted.  "If  the  tiff's  services  in  talcing  care  of  her.  The 
full  value  had  been  ascertained,"  said  plaintifT  wasallowed  to  testifytbathees- 
the  court,  "the  amount  might  now  be  timated  his  lossfrom  deprivation  of  Che 
remitted  and  judgment  entered  for  the  uaeoftheanimalduringtheinterim  he- 
residue, but  unless  the  parties  can  agree  tween  the  accident  and  her  death,  In- 
as  to  the  value,  it  must  be  ascertained  eluding  hisservicesintakingcareofihe 
by  a  jury  and  a  new  trial  granted  for  animal  at  $36.  and  the  jury  brought  in  a 
thai  purpose.  verdict  whichmust  bepresumedto  ha('e 

Bmovmt  of  original  ]>et>t  After  Own-  included  this  amount.  The  supreme 
promlie. — Where  a  party  waa  sued  on  court  held,  that  while  recovery  might 
an  indebtedness  which  had  been  com-  be  had  for  the  plaintifT'a  services  la 
promised  for  a  certain  proportion  of  the  taking  care  of  the  mare,  no  reco*- 
original  amount,  and  the  jury  returned  cry  could  be  had  for  loss  of  her  serv' 
a  verdict  for  the  entire  amount  of  the  Ices  between  the  time  of  the  injury 
debt,  it  was  held  that  the  excess  might  and  her  death,  and  hence  that  the  jud^- 
be  remitted  to  the  extent  of  Che  com-  ment  be  reversed  unless  the  plaintiff 
promise,  and  the  verdict  might  stand  would  remit  the  whole  of  the  (36,  al- 
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in   other    jurisdictions,  however,   the   practice   is   not    confined 
within  such  limit.* 

/  Interest  on  Amount  of  Verdict. — Where  the  party, 
against  whom  a  verdict  in  an  action  on  an  interest-bearing  claim 
has  been  recovered,  delays  the  award  of  judgment  by  some  act  of 
his  own,  as  by  motion  for  a  new  trial  or  in  arrest  of  judgment, 
the  prevailing  party  should  be  allowed  interest  on  the  anrtount  of 


though  B  portion  ol  thi»  amount  must  effect  direct  the  jury  to  bring  In  a  ver- 
have  been  for  what  plaintiff  had  a  right  diet  for  a  smaller  sum,  or  not  In  excest 
to  recover;  but  as  do  one  could  saj  of  the  amount  named  by  the  court. 
iKiw  much,  the  entire  I36  would  have  In  Diblin  v.  Murphy,  3  Sandf.  (N. 
to  be  relinquished  before  recovery  Y.)  19,  it  waB  held  that  the  practice  of 
could  be  had  for  the  value  of  the  mare,  allowing  a  remittitur  is  very  common 
of  which  the  remainder  of  the  verdict  la  actions  upon  contract,  where  the 
presumably  couGisled.  Page  i'.  Sump-  party  hag  recovered  more  than  he  is 
ler,  53  Wis.  651.  From  the  facts  of  entitled  to;  but  there  is  some  doubt  as 
this  case,  it  will  be  seen  Uiat  the  su-  to  whether  thfa  practice  is  permissible 
in  actions  of  tort ;  however,  upon  con- 
sideration of  the  matter,  the  court 
■ecms  to  find  ample  sanction,  both  of 
reason  and  authority,  for  its  application 
to  a  verdict  rendered  In  an  action  to 
recover  for  personal  injuries  to  the 
Dlaintllf.  so  the  verdict  which  waa 
was  ordered  to  be  set 
of  the 


premecourt,  in  allowing  this  remitti 

admitted  that  the  exact  amount  which 

should   be  relinquished   could   not   be 

aicertaincd,   but  the   plaintiff  was  al-  reason  a 

lowed  athisoption  toremit  asum  which  to  aver 

must  include  the  excess,  though  it  also  recover 

■Deluded  an  amount  to  which  he  was  plaintiff, 

justly   entitled.    There  was  manifestly  deemed  eicesi 

no  way  of  estimating  Che  exact  amount  aside  on  payi 

Co  be  remitted,  but  It  wa«  thought  that  the   plaintiff,  within    ten   days,  wuuia 

to  avoid  the   trouble  and  expense  of  a  stipulate  to  reduce  It  to  a  lum  which 

new  trial,  tt>e  plaintiff  might  prefer  to  the  court  thought  consonant  with  the 

remit  Che  whole  of  the  $36,  which  he  right  of  the  case. 

was  accorded  permission  to  do.  Howard   v.   Grover,   38  Me.  97 ;  48 

Actios  ofBlaetmoit.— Where  the  plain-  Am.   Dec.  478,  was  an  action  on  the 

tiff,  in  ejectment,  has  obtained  a  verdict  the  case  against  the  defendant  for  al- 

for  the  laud  claimed  in  his  declaration,  ieged  malpractice  as  a  surgeon.     The 

the  court,  after  the  entry  of  an  order  jury  returned  a  verdict  for  such  a  large 

upon  the  verdict,  and   the  discharge  of  amount  that  the  supreme  court  main- 

Ihe  jury,  cannot  alter  Che   verdict  by  tained  that  justice  required  a  reduction 

declaring  that  it  will  grant  a  new  trial  of    the    verdict;    accordingly,  it    was 

ootess  the  plaintiff  abate  the  verdict  as  determined    that    unless   the    plaintiff 

rendered,    by  taking  judgment    for   a  would  agree  to  remit  (500,  the  verdict 

certain     part   of    the     land   sued     for.  must  beset  aside  and  a  new  trial  grant- 

ShlfleCr.  Dowell  (Va.   1894},  19  S.  £.  ed.    This,  It  will  be  observed,  was  an 

Rep.  848L  acCion  for  unliquidated  damages,  where 

1.  Many  of  the  authorities  cited  in  there  was  no  precise  rule  by  which  the 

the  foregoing  note  treat  the  exercise  of  court  could  arrive  aC  the  exact  amount 

this  right   to  allow  a  remittitur  as  an  of   Che   excess,  or    the    exact   amount 

Invasion  of  the  sacred  province  of  the  which  the  plaintiff  should   be  allowed 

jury.  Indlsscntingfrom  this  view  of  the  to   recover.      Nevertheless,  the   court 

"'              .    •     r~.  took  it  upon  Itself  to  say  that  the  ver- 


queetion, 

coran  v.  Harran,  ji;  Wit.  120,  delivers 
itself  as  follows:  This  is  a  practice  well 
calculated  to  advance  the  ends  of  jus- 
lice  and  lessen  the  expense  to  litigants 
iod  the  public,  and  the  allowance  of 
•uch  power  Is  no  more  an  exercise  of 
arfaitrary  authority  by  the  trial  judge 
Qtan  it  would  be  for  him  to  set  aside 
the  verdict  absolutely,  upon  the  sole 
ground  that  it  is  excessive,  and  then  in 


Sec  also 
to  this  effect  In  foregoing  notes. 

Work*  Wall  In  PTMtlea.— The  right 
of  the  trial  court,  in  the  exercise  of  a 
sound  discretion,  when  it  deems  a  ver- 
dict excessive,  and  the  result  of  passion 
or  prejudice  on  the  part  of  the  jury,  to 
refuse  a  new  trial  upon  condition  that 
the  prevailing  party  remit  such  sum  as 
shall  leave  the  recovery  not  excessive 
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the  verdict  from  the  date  of  its  rendition.*     In  the  absence  of 
legislative  enactment,  the  rule  has  generally  been  confined  in  its 


in  the  judgment  of  the  court,  has  often 
been  exercised,  and  whatever  criticUnis 
may  be  made  upon  the  logical  consist- 
ency of  Bucb  a  rule,  it  works  well  in 
practice.  Pratt  v.  Pioneer  Press  Co., 
35  Minn,  is'i  Craig  v.  Cook.  2S  Minn. 
331;  Corcoran  1:  Harran,  51;  Wis.  130. 

1.  Dowell  IP.  Griawold,  s  Kawj.  (U. 
So  33;  Gibson  v.  Cincinnati  Enquirer, 
aFlip.  (U,S.)8S;  Griffith  b.  Baltimore, 
etc.,  R.  Co.,  A^  Fed.  Rep.  574;  Weed  v. 
Weed,  Js  Conn.  494;  Winthrop  v. 
Curtis,  4  Me,  197;  14  Am.  Dec.  316; 
Williams  v.  Smith,  1  Cai.  (N.  Y.)  353; 
3  Am,  Dec.  109;  Henning  v.  Van- 
Tvne,  19  Wend.  (N.  Y.)  101;  Lord  i-. 
New  York, 3  Hill  (N.  Y.)  4:6;  BuIW. 
Ketchum,a  Den.(N.Y.)  i8g;  Sproat 
V.  Culler,  Wright  (Ohio)  157;  Buck- 
man  V.  Davis,  aS  Pa.  St,  jii ;  Irvin  v. 
Hazelton,  3;  Pa.  St.  465.  See  also  Ix- 
TBRBST,  vol.  11,  p.  394.  And  see 
Kimner  f.  State,  3  Ind.  86;  Johnston 
V,  Atlantic,  etc.,  R.  Co.,  43  N.  H.  410. 

In  Dowell  Ti.GriBwold,s  Sawy.  (U, 
S.)  33,  it  was  held  that  when  an  action 
was  brought  upon  an  interest -bearing 
claim,  and  there  was  a  verdict  for  the 
plaintiff  and  the  defendant  delayed  the 
giving  of  judgment  by  a  motion  for  a 
new  trial  or  otherwise,  the  plaintiff  was 
entitled  to  legal  interest  from  the  date 
of  the  rendition  of  the  verdict  to  the 
time  of  giving  judgment. 

The  rule  of  the  supreme  court  of 
Conneclicul  In  this  connection,  regard- 
ing motions  for  new  trials,  is,  in  sub- 
Gtance,  that  where  execution  is  stayed 
by  reason  of  reserving  a  case  on  motion 
for  a  new  trial,  if  the  judgment  be  not 
reversed,  interest  should  be  added  10  the 
judgment  from  the  lime  it  was  stayed. 
See  Rules  of  Practice,  Supreme  Court 
of  Errors,  iS  Conn.  571; ;  Weed  r.  Weed, 
35  Conn.  494. 

In  Buckman  v.  Davis,  sfj  Pa.  St.  311, 
an  award  was  liled  May  17.  1S56.  and 
judgment  rendered  upon  it  at  the  De- 
cember term  of  the  same  year  and  the 
execution  issued  for  judgment  with  in- 
terest from  the  date  of  the  filing  of  the 
award,  the  court  sayingi  "The  award 
lade  pursuant  to  the  submission 


like 


ict,  dra 


inle 


;»t  fro 


.   the 


d.ilc  of  tiling  its  entry."  The  contrary 
doctrine  seems  to  have  been  announced 
bv  Ihe  supreme  court  in  Kelsey  ip.Mur- 
phy,  30  Pa.  St.  340,  but  Judge  Strong, 


delivering  the  opinion  of  the  court  in 
the  subsequent  case  oi^  Irvin  v.  Hazel, 
ton,  37Fa.  St.  465,  reviewed  the  decision 
of  the  court  in  Kelsey  v.  Murphv,  30 
Pa.  St  340,  and  said  that  it  decided 
nothing  more  than  that  a  judgment  en- 
tered, generally  operated  from  the  day 
of  it*  entry,  bo  as  to  carry  Interest  only 
from  that  time ;  holding  in  the  caae  be- 
fore the  court,  that  it  was  not  error  in 
the  court  to  enter  judgment  with  inter- 
est from  the  date  of  the  verdict. 

In  Sproat  v.  Culler.  Wright  (Ohio) 
157,  interest  was  allowed  upon  in 
award  from  its  date,  when  the  court 
■Bid :  "  If  it  were  the  verdict  of  1 
jury  and  judgment  had  been  delayed, 
we  should  allow  interest,  if  naked." 

In  Kintner  v.  State,  3  Ind.  86.  the 
court  supported  a  judgment  upon  aa 
award  including-  interest  from  the  date 
of  the  award  to  the  date  of  the  judg- 
ment In  this  case  it  appears.  In  the 
opinion  of  the  court  "The  judgment 
is  objected  to  because  interest  was  ad- 
ded to  the  amount  of  the  sum  awarded. 
This  objection  is  untenable.  If  a  judg- 
ment had  been  rendered  at  the  time  the 
award  was  made,  Interest  would  have 
accrued  upon  it  as  a  matter  of  course. 
The  defendants,  therefore,  are  not  In- 
jured by  the  addition  of  such  InterMt, 
while  it  would  be  clearly  unjust  to  the 
plalnlifTto  compel  him  to  lose  the  in- 
terest on  his  debt  during  the  delaj 
caused  by  the  motion  of  the  defeiw- 
ants."  While,  as  is  seen,  thU  wastfae 
case  of  an  award,  and  not  a  verdict  the 
reasoning  would  apply  with  the  same 
force,  it  would  seem,  in  the  latter  case. 

In  Bowman  *.  Wilson,  a  McCrary 
(U.  S.)  304,  one  of  the  distributee!  of  a 
fund  paid  into  court,  claimed  interest 
on  his  portion  from  the  time  of  the 
payment  into  court,  including  the  time 
when  it  was  held  awaiting  the  settle- 
ment of  a  controversy  among-  several 
claimants.  This  was  denied  him,  the 
court  holding  that  interest  was  never 
allowed  where,  by  the  order  of  1  court 
of  competent  jurisdiction,  or  by  Ihe  in- 
terposition of  the  law,  or  the  act  of  the 
creditor,  payment  of  the  debt  ha*  been 
suspended,  during  the  time  of  such 
suspension.     This  is  not  in  point  hut 

S'  analogy  it  might  seem  to  oppose  the 
lowance  of  interest  where  the  rendi- 
tion of  judgment  on  ■  verdict  has  been 
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application  to  interest>b«aring  claims,'  though  this  has  not  been 
invariably  the  case.*  At  present,  statutes  in  not  a  few  jurisdic- 
tions provide  for  interest  on  all  verdicts  for  the  recovery  of 
money,  whatever  may  have  been  the  nature  of  the  action  .■ 

Msjcd  bj  the  hand   of  the  taw,  even  quntjon  of  the  right  of  the  plaintiff  to 

thoug;h  lU    aid  were  invoked  by   the  Interest  upon  the  verdict,  I  can  see  no 

defendaat,  ai  where  ft  stay  was  gnnted  difference  between  a   verdict  in  an  ac- 

upon   inotioa    for    a   new    trial.     We  tion  for  tort  and  a  verdict  in  actions 

hardly  think  such  a  construction  would  sounding   in   contract — the   verdict   in 

be  given,  however,  nor   would   it   be  either  case  fixes  the  amount  due  at  the 

wanmnted.  time  of  its  rendition,  and  that  amount 

1.  Blickenataflf    v.    Perrin,   37    Ind.  the  party  is  entitled  to  have  paid  him 

517;  Vredenberg  d.  Haliett,  ■  Johns,  as  of  that  date,  and  if  payment  ia  de- 

ijBS.  [N.  Y.)  vi\  WillUms  v.  Smith,  2  laved  him  by  the  act  of  the  defendant, 

Cai.  (N.   Y.)   353;   3   Am.   Dec.  aog;  he  ought  to  have  interest.     Such  has 

Heitalng  v.  Van  Trne,  19  Wend.  (N.  been  the  practlceof  this  court  and  such 

Y.)  101;   Lord  V.   New  York,  3  Hill  seems  to  be  the  current  of  authority." 

(K.  Y.)4i6;  Ball  v.  Ketchum,  3  Den.  See    also  Griffith    v.  Baltimore,   etc., 

<N.  Y.)  189;  People  i'.  Gaine,  i  Johns.  R.  Co.,  44  Fed.  Rep.  574, 
(N.  Y.)  343.    And  see  Bonner  v.  Cop-         In  an  action  of  tort.  Interest  should 

ley,  !•;  La.  Ann.  504.  not  be  allowed  on  the  verdict  from  the 

In  People  r.  Gaine,  1  Johns.  (N.  Y.)  first  dayof  the  term,  but  from  the  re n- 

343,  wWch  waa  decided  before  the  en-  dition  of  the  verdict.  "  It  is  true,"  says 

actment  of  any  statutes  on  the  sub)ect.  Swing,  J.,  In  Gibson  v.  Cincinnati  En- 

the  court  said :  "  In  aU  cases  where  the  qulrer,   3   Flip.  (U.  S.)  88,  "that   for 

defendant  applies  to  set  aside  the  ver-  many  purposes,  the  term  of  the  court 

dkt  and  thereby  delays  the   plaintiff,  is  regarded  as  but  one  day,  and  (n  all 

Interest  is  awarded;  provided  the  cause  cases  sounding  In  contract,  Interest  in 

of  action  be  such  as  to  carrv  Interest."  this  court  ia  computed  to  the  first  day 

In  the  case  of  Blickenstaft  v.  Perrin,  of  the  term  only,  so  that   it   is  entire- 

37  Ind.  537,  the  plaintiff.  In  an  action  tor  ly  proper   that  the  verdicts  and  judg- 

ilsnder,  recovered  a  verdict  during  the  ments  should  draw  interest   from  the 

April  term  of  the  court.     A  motion  in  first  day  of  the  term  ;   but   in  actions 

iTiett  was  made  and  overruled.    Judg-  of  tort  such  as  the  present,  where  the 

ment  waa  not  rendered  until  the  sue-  jury  were  not  directed  to  compute  the 

cccdi]igtenn,in  October,  when  interest  amount  which  they  should  find  in  favor 

was  computed  on  the  verdict  from  its  of  the  plaintiff  as  of  the  first  day  of  the 

date  to  the  date  of  the  jtklgment.    The  term,  the  judgment  should  have  t>een 

supreme  court  held  that,  as  the  recov-  for  the  amount  of  the  verdict  with  in- 

cry  was  not  upon  an  interest' bearing  terest  from  the  day  of  Its  rendition." 
clann,  and  as  the  statute  did  not  author-         1.  The     California    Code   of  Civil 

iie  Interest  on  verdicts,  that  interest  in  Procedure,   \    1035,   provides  that  the 

soch  cases  coeld  not  be  allowed  before  clei-k  must  Include  in  the  judgment  en- 

jndgnent.     The   rule  on   this  subject  tered  up  bv  him,  any  interest  on   the 

\n  Imdtaua  has  been  changed  by  stat-  verdict,  or  decision  ofthe  court  from  the 

ttte.    See  Indiana  Statute  set  forth  in  time  it  was  rendered  or  made.     Alpers 

l»ote  below.  V.    Schammcl,    75   Cal.   590;    Golden 

1.  One   Gibson  sued  the  Cincinnati  Gate   Mill,  etc.,  Co.  t:  Joshua  Hendy 

Enquirer  for  libel,  recovering  a  verdict  Mach.  Works,  S3  Cal.  184. 
f^  t3<^5   damages,  on   which  verdict        Idaho  Code,   4   4^14,  provides    that 

tudgment  waa  delayed  by  a  motion  tor  "  (he  clerk  must   include  in  the  judg- 

a  new  trial  on  the  part  of  the  defend-  ment  entered  up  by  him,  anv  interest 

snta.    It  was   held,  on  overruling  the  on  the  verdict  or  decision  of  the  court 

motion  for  a  new  trial,  that  the  plain-  from    the    time    It   vas    rendered    or 

tiff  was  entitled  to  judgment  for  the  made." 

imouDt  of  the  verdict  and  Interest  from         Illinois  Stat.,  ch.  74,  par.  3,  provides 

the  day  It  waa   rendered.     Gibson   i'.  that,when  judgment  Is  entered  upon  any 

ChuHonati  Enquirer,3  Flip.  (U.S.)88.  award, report,orverdict,interestshallbe 

Swhig.  J.,  delivering  the  opinion  ofthe  computed  at  the  rate  aroresald  {six  per 

Gouit  in   this  case,  said:  "Upon   the  cent,  per  annum),  from  the  time  when 
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g.  Aux)WANCE  OF  Interest  by  Verdict.  —  Anciently,  in 
England,  the  laws  strictly  prohibited  the  taking  of  interest  under 
any  circumstances  whatsoever,  making  no  distinction  between  in- 
terest and  usury,  and  holding  the  practice  of  requiring  either  to 
be  reprehensive.*  With  the  progress  of  civilization,  however, 
and  the  growth  of  commercial  affairs,  came  the  more  enlightened 
view  that  where  there  was  a  contract,  express  or  implied,  provid- 
ing for  interest,  where  its  allowance  could  be  presumed  from  the 
usage  of  trade,  as  upon  mercantile  instruments,  of  from  the  estab- 
lished course  of  dealing  between  the  parties,  interest  might  be 
recovered  as  a  matter  of  right,  and  not  subject  to  the  discretion 
of  the  court  or  jury;*  and  also,  where  the  defendant  had  been 

made  or  rendered  to  the  time  of  render-  1.  Thus,  we   are   told,   "it  leemetb 

Inr  judgment  upon  the  aame.  formerlj'   to   have   been   the  geneial 

In  ihe  Indiana  Rev.  Stat.  (iSSi),  (  opinion  that  no  action  could  be  main - 

;i99,  it  IB  provided  that  "  intemt  on  tained  on  an/  promise  to  paj  anj  kind 

judgments    for   tnonej   hereafter  ren-  of  use  for  the  forbearance  of  roonej, 

dered  shall  be  from  the  date  of  the  re-  because,   withall,  sucii   contracts    arc 

turn  of  the   verdict  or  finding  of  the  thought  to    be   unlawful    and    conte- 

court,  until  the  aame  shall  be  satiERed,  quently  void."     Hawkins  P.  L.  C.  R., 

at  the  rate  per  cent,  agreed  upon  by  the  ch.  Si,  f  6.     See  alio  Anonvmoui  Caic 

parties  in  the  original  contract,  not  ex-  in  Hard.  430.   Appleton,  C.  J.,  in  Copen 

ceeding  six  per  cent. ;  and  If  there   be  v.  Crowell,  66  Me.  383.  See  Iktxrest, 

no  contract  by  the  parties,  at  the  rate  of  vol.  11,  p.  379. 

$6  per  year  on  (too."  S.  In  Arnott  v,  Redfern,  3  Ding.  3C3, 

laAtaiite  Rev.  Stat.  (18S3),  ch.  77,  f  Best,  C.  J.,  sUtes  that  it  appears  to  him 
54,  it  is  provided  that  "Interest  shall  be  that  there  are  two  principles  on  which 
allowed  on  verdicts,  and  amounts  re-  interest  is  given  in  the  English  courts; 
ported  by  referees  to  be  due,  from  the  first,  where  the  Intent  of  the  parties 
time  o(  finding  such  verdicts,  or  makin?  that  interest  should  be  paid  can  be  col- 
such  reports,  to  Che  time  of  judgment.  lected  from  the  terms  or  nature  of  the 


I.  Whitney,  50  Me.  337;  Hervey  contract;  secondly,  where  the  debt  has 

T>.  Bangs,  53  Me.  514.  been    wrongfully    detained    from  the 

A'rtt  Teri  Code  Civ,  Proc^  4   l23Si  debtor,  and  under  the  second  principle, 

erovides  that,  "  Where  final  judgment  it  is  immaterial  whether  the  original 

I  rendered  for  a  sum  of  money,  award-  debt  bears  Interest  or  not.     He  further 

ed   by    a   verdict,   report,  or   decision,  observes,  "  By  our  law,  interest  formi 

Interest  upon  the  sum  awarded,  from  no  part  of  the  original  debt.     It  Is  ac- 

the  time  when  the  verdict  was  rendered,  corded  only  bv  ttie  eii[U'ess  terms  ol  the 

or  the  report  or  decision  was  made,  to  contract,  or  by  implying  the  engagc- 

tlie  lime  of  entering  judgment,  must  be  ment  to  pay  interest  from  the  nature  of 

computedby  the  clerk,  added  to  the  sum  the  security  or  the  usage  of  trade  to 


■warded,  and  included  in  the  amount  of  which  the  ci 
the  judgment."     See  Munsell  f.  Flood,         Lord  Tenterden,  in  Paget.  Newmao, 

46  N.  y .  Super.  Ct.  134.  9  B.  &  C.  378 ;  17  E.  C.  L.  399.  criticiies 

Virj^inia   Code,   ^    3390,   provides  this  rule  which  tome  of  the  eipresflions, 

that   if  a   verdict  be   rendered,  which  attributed  to  the  Lord  Chief  Justice  of 

does  not  allow  interest,  the  sum  there-  the  Common  Fleasin  Amottt'.Redfern, 

by  found  shall  bear   interest   from   its  3  Bing.  353,  would    seem   to  warrant, 

date,  and   judgment   shall    be  entered  namely,  that  interest  is  due  wherever  a 

accordingly.      Fry   v.   Leslie,   87    Va.  debt  has  been  vfroagfully  wilhheldailer 

169.      In   this   case   it   was   held   that  the  plaintiff  has   endeavored  to  obtain 

judgment    on   a   verdict   for  damages  payment  of  it,  as  this  might  frequently 

must  allow  interest  from  the  date  of  make  It  a  mooted  question  at  the  niii 

the  verdict,  when  interest  Is  not  given  friui  whether  proper  means  had  been 

by   the   verdict.     See   also   Lewis   i'.  used  to  obtain  paymentof  the  debt,  and 

Arnold,  13  Gratt.  (Va.)  4^4.     See  also  such  as  the  party  ought  to  have  used, 

codes  of  other  states.  which  would  be  productive  of  great  in- 
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(onTenience.  H«  continiiM,  "f  think  the  boltom  of  tho  note  was  written 
that  we  oi^ht  not  to  depart  from  the  "  Credit  till  Chrietma*."  The  verdict 
long  ett*biUhed  rule  that  interest  is  not  was  found  Tor  llie  plaintiff  which  in- 
due on  monev  secured  bj  a  written  in-  eluded  interest  on  the  sum  demanded 
ilmment,  unleM  it  appears  on  the  face  from  the  Chriatinas  rererred  to  In  the 
of  the  InUmment  that  interest  was  in-  note.  The  court  held  the  plaintiff  to 
tended  to  be  paid,  or  unless  it  be  im-  be  entitled  to  interest  from  the  period 
plied  from  the  usage  of  trade  as  in  the  mentioned  In  the  note.  Mountford 
MS*  of  mercantile  inBtnimcnts."  v.  Wiiles,  a  Bos.  &  P.  337.  To  thia 
Id  Gallon  v.  Bragg,  15  East  313.  case  the  reporter  subjoins  the  follow- 
LonI  Ellenborough,  speaking  at  tbat  ing  note:  In  a  contract  for  the  sale 
bmeofa  period  of  more  than  fifty  yean,  of  goods,  if  anj  particular  time  be 
aid:  "  During  this  longcourse  oftime,  limited  for  the  payment  ol  the  price, 
no  case  has  occurred  where,  upon  a  the  vendor  is  entitled  to  interest  on  the 
mere  simple  contract  of  lending,  with-  price  from  that  time. 
out  an  agreement  for  the  pajment  of  In  Becher  !■.  Jones.  11  Rev.  Rep.  756, 
the  principal  at  a  certain  time,  or  for  the  declaration  stated  that  the  plaintilF 
tDterest  to  run  immedtatelj,  or  under  sold  and  delivered  to  the  defendant 
special  circumstances  from  whence  a  twenty  balesof  cotton  at  acertain  price, 
:t  for  interest  was  to  be  inferred,  to  be  paid  for  at  the  expiration  of  four 


has  interest  been  ever  given."  And  in  months  from  such  sale  anddeliverv,  by 
the  same  caseGroie.  J.,  said:  "  It  Is  the  giving  a  bill  of  exchange  to  the  plain - 
lender'a  own  fault   If'^  he  do   not  con-     tiff,  paj'able  two  months  after  the  giv- 


i  when   he   advances     Ing  thereof,  hut  that  the  defendant  had 
Why  should    in-     not  given  the  bill  nor  paid  for  the  goods. 


tere«  be  paid  at  kll  without  a  contract  The   question   arose   whether   interest 

(or  It?    If  there  be  no  proof  of  a  con-  would   be   allowed   for  not  giving  the 

tract,  it  might  be  given  against  the  In-  bill   of  exchange   tn   payment   of  the 

tention  of   the  parties  at  the   time  of  goods  sold  from  the  time  when  the  bill, 

the  loan ;  If  thev  did  not  then  contract  if  given,  would  have  become  due.   Chief 

Ibrhitercst,  ft  s>iaws  that  they  did  not  Justice  Mansfield  held  the  opinion  that 

mean  to  reserve  it."  Interest  should  be  allowed  in  the  same 

In  Gordon  v.  Swan,   11   East  419,  It  manner    as    if    the    action    had    been 

»si  hetdthat,  thougha  contract  for  the  brought  on  a  bill  accepted  inpayment 

■lie  of  goods  stipulates  a  certain  day  of  the  goods. 

on  which  payment  is  to  be  made,  Iri-  In  Lee  v.  Monn,  8  Taunt.  4;,  it  waa 

temt  does  not  run  upon  the  sum  due  held  that  an  auctioneer  who  had  a  de- 

from  that  day.     It  was  contended  that  posit  in  his  hands  for  four  years  could 

intereit  b^an  to  run  after  the  eipira-  not  be  compelled  to  pay  interest   be- 

Ilon  of  the  period  of  credit,  inasmuch  cause  the  plaintiff  had  made  no  demand 

M  the  giving  of   a  particular  day  for  on  him  for  repayment  of  the  deposit. 


the  payment  for  the  goods  sold  and  de-  as  there  was  no  contract,  either  express 
Uvered,  manifested  an  Intention  that  or  implied,  no  usage,  nor  was  the 
Iht  debt  should  be  considered  llqui-  auctioneer  guilty  of  any  wrongful,  or 
dated  after  that  period,  and  made  it  willfulconduct  for  which  interest  might 
competent  at  least  for  the  Jury  to  allow  have  been  given  by  way  of  damages. 
interett.  The  contract,  however,  was  Lord  Mansfield,  in  Eddowes  v.  Hop- 
br  the  court  construed  to  mean  only  kins,  i  Doug.  376,  holds,  that  although 
that  the  vendee,  at  all  events,  should  not  by  the  common  law,  book  debts  do  not 
be  called  upon  for  payment  until  the  of  course  carry  interest,  it  may  t>e  pay- 
Ume  given,  though  still  a  contract  for  able  by  the  usage  of  the  particular 
the  sate  of  gooda,  and  It  was  held  also  branches  of  trade,  or  by  a  special  agree- 
that  the  giving  of  interest  should  be  ment.  or,  in  cases  of  long  delay,  under 
confined  to  bills  of  exchange  and  such  vexatious  and  oppressive  circu  in- 
like  instruments,  and  on  agreements  stances,  if  the  jury,  in  their  discretion, 
''•erring  Interest  think  proper  to  allow  it. 

In  an  action  for  gooda  bargained  and  In  an  action  for  money  had  and  re- 
sold, the  plaintiff,  in  support  of  his  de-  ceived,  to  recovers  sum  paid  by  a  third 
mand,  introduced  a  note  of  the  defend-  person  into  the  defendant's  hands  for 
ant's  requesting  the  plaintiff  to  furnish  the  plaintiff's  use,  the  plaintiff  is  not  en- 
to  a  certain  party  timber  to  the  value  of  tltlol  to  interest  In  the  absence  of  any 
■£.10  or  thereafxHita,  for  which  the  plain-  contract,  express  or  implied,  to  pay  inter, 
tilf  undertook  to  be  answerable.  At  est.  DeBamalesv.FuUer,aCampb.4iti. 
aS  C.  of  L.— 31                        321 
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guilty  of  some  act  of  injustice,  fraud  or  oppression,  the  plaintiff 
might  recover  interest  in  the  discretion  of  the  jury,  in  this  instance 

not  in  the  form  of  interest,  but  of  damages.*  American  authorities 
have  always  been  more  liberal  in  their  allowance  of  this  money  hire, 
maintaining  that  it  is  but  natural  justice  that  he  who  has  the  useof 
another's  money  should  pay  interest  therefor* — the  former  diction 

Sbcpherd  v.  Mackreth,  2  H.  Bl.  384,  due  tx  contractu,  a  putv  maj'  be  en- 
was  BD  action  brought  to  recover  tbe  titled  to  damages  to  the  amount  of  In- 
a  mount  of  the  plaintiff's  bill,  as  an  attor-  tereat,  for  anjr  unreaionable  delaj  tn  tbe 
nej,  for  buelnessdoneon  behalf  of  the  pajmentof  whatiEdueunderacontract. 
defendant,  and  a  verdict  was  obtained  Arnott  o,  Redfern,  3  Blng.  353;  Lee 
and  judgment  entered  in  the  court  of  v,  Munn,  8  Taunt.  45;  Eddowes  v.  Ht^- 
tbe  king  R  bench  which,  on  a  writ  of  er-  kint,  i  Doug.  376. 

ror  being  brought  apparently  for  delay,  In  Eddowes  v.  Hopkins,  i  Doug.  376, 
was  adirmfd  without  argument.  It  was  Lord  Mansfield  declared  that  in  cases 
held  in  this  case  that  interest  might  be  of  long  delay,  under  vezatioui  and  op- 
allowed  on  the  aflirniance  of  the  judg-  preeaive  circum stance*,  the  jury,  in 
ment.  This  decision,  however,  was  their  discretion,  may  allow  intereaL 
overruled  in  Walker  v.  Barley,  3  B09.  Osbourn  v.  Hosier,  6  Mod.  \bj.  was 
&  P.  319,  and  the  court  of  exchequer  an  action  of  debt  brougbt  upon  a  single 
chamber,  in  denj'Ing  the  motion  that  bill  for  the  payment  of  330  pounda  on 
upon  the  affirmance  of  the  judgment  demand.  Upon  umi  ttt  factum  bdi^ 
rendered  in  an  action,  the  circum-  pleaded,  one  of  the  subscribing  wit oetsei 
stances  of  which  were  similar  to  the  was  produced  and  gave  full  evidence  of 
case  of  Shepherd  v.  Mackreth,  interest  the  ensealing  and  deli  very  of  the  bond, 
should  be  allowed,  said,  that  ap plica-  and,  on  the  other  side,  was  produced  a 
tions  of  this  sort  had  been  frequently  person  of  the  same  name  and  surosBic, 
made  and  refused,  and  that  tbe  court  with  the  othersubscribing  witness,  who 
in  Shepherd  v.  Mackreth  did  not  ad-  acknowledged  that  the  hand  was  very 
vert  to  the  circumstance  that  the  action  like  his,  but  that  It  was  not  his,  that  he 
was  brought  upon  an  attorney's  bill,  never  knew  either  of  the  parties  nor 
their  attention  being  directed  only  to  the  otber  witness,  nor  could  the  other 
the  general  question  whether  interest  witness  aay  that  he  was  the  man.  Both 
could  be  allowed  by  that  court  or  not.  their  reputations  being  made  good  in 
Perhaps,  however,  the  court  in  Shep-  proof.  Holt,  C.  J,  oi^ered  that  they 
herd  11.  Mackreth  were  induced  to  al-  should  write  their  names,  and  there- 
low  interest  from  the  fact  that  the  writ  upon  left  it  to  the  jury  who  found  for 
of  error  was  prosecuted  merely  for  the  the  plaintiff.  The  Chief  Justice  at  the 
sake  of  delay,  which  might  justify  their  same  time  ruled  that  though  the  bond 
decision  on  the  principle  of  allowing  did  not  carry  interest,  jet  directed  tbe 
interest  by  way  of  damages  in  cases  of  jury  to  give  interest  in  damages, 
vexatiousdelay;  which  course,  it  seems,  a.  Where  an  executor,  before  the 
has  always  been  allowable.  final  settlement  of  an  estate,  lenttioo 

1.  In  Hillhouse  v.  Davis,  1  M.  &  S,  to  a  distributee  upon  the  promise  of 
169,  a  verdict  for  interest  was  allowed  the  said  distributee  to  refund  it,  if  it 
on  the  principle  that  the  defendant  had  turned  out  that  he  was  not  entitled  to 
wrongluUy  withheld  the  payment  of  it,  interest  should  be  allowed  the  exec- 
damages  found  by  the  jury  to  be  due  utor  on  this  sum,  in  the  final  adjust- 
upon  an  injury  occaGJoned  by  the  msk-  ment  of  his  accounts.  It  developed 
Ing  of  the  Bristol  docks.  Le  Blanc,  that  the  dislHbutee  was  not  entitled  to 
Judge,  said,  in  giving  judgment  in  this  this  sum,  and  the  court  held  that  the 
case:  "  The  jury  having  given  interest,  executor  should  be  allowed  interest  on 
we  cannot  set  the  verdict  aside  without  it  from  the  day  of  the  advancements  to 
being  satisfied  that  they  have  done  the  day  of  the  settlement.  "  It  is  but 
what  they  are  not  warranted  to  do  by  natural  justice,"  said  the  court,  "  that 
law,  but  there  is  no  positive  rule  of  law  he  who  has  the  use  of  another's  money 
against  their  giving  interest  on  a  sum  should  pay  interest  for  it."  Jones  v. 
ascertained."  In  this  case,  it  is  main-  Williams,  3  Call  (Va.)  101. 
tained  that,  although  interest  may  be  A  home  defendant,  decreed   to  pay 
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that  "  interest  follows  the  principal  as  the  shadow  the  substance," 
having  attained  thedignityofalegal  maxim.'  In  the  United  States, 

inonej  to  the  creditor  ofanabKntde-     the   lecuHl^   which   he    agreed    to 
fendant,  will  be  caiupeUed  to  pa/ in-     give.  theTeby  depriving  the  c~ 


terest  unless  he  make  a  legal  tender,  or  wealth  of  all  benefit  of  the  agree- 
bring  the  money  into  court.  Where  ment,  yet  inaigti  that  he  himBelf  la 
the  defendant  did  neither,  but  kept  the  to  Uke  advantage  of  it.  This  li  con- 
monej'  in  his  own  hands,  he  must  pay  trary  to  all  ideas  of  justice.  The  corn- 
interest  tipon  it.  Rom  v.  Austin,  4  monwealth  has  the  same  right  to 
Hen- fit  M .  (Va.)  joi.  interest  as  If  the  agreement  had  never 
A  certain  sum  of  monev  was  in  the  been  made."  Com.  v.  Crevor,  3  Binn. 
hands  of  Jacob  Crevor.  the  defendant,  (Pa.)  iii. 

high  aheritr of  Cumberland  conntj,  as  In    Hunter   v.   Spotswood,  I    Wash, 

the  proceeds  of  an  execution  sale  made  ( Va.)  145,  one  Herndon,  who  was  aher- 

l»  him.     This  amount  was  claimed  by  iff,   had    received   money  under  the 

the  commonwealth  as  well  as  by  aev-  judgment  of  a  county  court  In  the  case 

«ral  private  individuals.     It  was  agreed  of  an  attachment,  and  was  made  to  pay 

bettreen  the  counsel  for  the  state  and  interest  because  he  had  not  paid  it  over  - 

the  other   claimants,   that  the  money  and  taken  securlcy  as  he  bad  been  di- 

«hould  lie  placed  In  bank  by  the  sheriff  rected   by  the  countj*  court,  but  had 

to  await  the  decision  of  the  rights  of  kept  it, 

the  claimant*.  The  sum  was  accord-  On  the  trial  of  Rapclle  v.  Emory,  i 
ingiy  deposited,  but  several  days  later  Dall.  (Pa.)  349,  il  was  ruled  by  Ship- 
it  was  withdrawn  by  ihe  sheriff,  con-  pen,  President,  that  where  one  man  had 
traty  to  the  agreement,  and  remained  received  money  belonging  to  another, 
in  bis  pOBSeaBioD  and  use  until  Ihe  de-  and  bad  retained  It  without  the  consent 
cialon  of  the  court  declared  the  state  of  the  owner,  It  was  to  be  considered 
to  be  tbc  rightful  owner  of  the  money,  in  the  same  light  as  money  lent,  and 
The  state,  In  requiring  an  account  from  ought  to  carry  Interest, 
the  sheriff,  demanded  interest  from  the  Where  a  cause  had  been  referred,  the 
time  the  money  was  taken  out  of  the  report  of  the  referee  was  set  aside,  be- 
bank  by  him,  which  claim  was  resisted  cause  interest  had  been  allowed  on  an 
-ODthegroandthatlnterestshould  notbe  unsettled  account.  Williams  o,  Craig, 
paid,  because  the  commonwealth  could  i  Dall.  (Pa.)  313. 

havesnffered  nodamage.  In  view  of  the  1.  In  Crawford  v.  Willing,  4  Dall. 
fact  that  an  agreement  had  been  made  (Pa.)  186,  the  court  held  that  Inter- 
to  allow  tbemoncTto  remain  in  bank;  est  was  recoverable  on  the  ascertained 
the  conrt,  in  the  decision  of  this  ques-  balance  of  an  account  from  the  time  of 
tion,  observed:  "The  defendant's  argu-  the  demand  of  payment.  "Whatever 
ment  is  founded  on  a  fallacy ;  .  .  ,  maj  have  been  the  doctrine  of  Ihe 
the  commonwealth  hat  suffered  dam-  court  In  former  times,  "  said  the  court, 
ageby  thenon-paymontof  themoney  to  "we  have  traced,  with  pleasure,  the 
which  It  was  entitled,  and  which  was  in  progress  of  improvement  upon  the 
the  hands  of  the  defendant ;  and  the  de-  subject  of  Interest,  to  Che  honest  and 
fendant  does  not  pretend  that  interest  rational  rule,  that,  whereverone  manre- 
wonld  not  have  i>een  recoverable,  if  Ihe  tains  the  money  of  another,  against  his 
agrcementwaaoQlof  the  question.  But  declared  wil^  the  legal  compensation  for 
ihe  defendant  has  broken  the  agree-  the  use  of  the  money  shall  be  charged 
and  allowed.  From  the  single  case  of 
a  promisBory  note,  the  instances  in 
itrengthened.  Itls  considered  asset-  which  interest  is  allowed,  have  been  so 
tied  that  interest  shall  be  recovered  multiplied  year  afler  year  that  few  re- 
against  a  man  who  receives  Ihe  money  main  to  be  added  to  the  legal  catalogue. 
of  another,  and  holds  it  against  bis  In  PtHHiylTniiia,  the  policy  Ii  older 
consent.  Now  In  this  case,  the  defend-  and  perhapa  more  extensive  than  it  Is 
ant  has  withheld  and  no  doubt  made  iti  England,  There,  even  at  this  day.  an 
use  of  the  money  belonging  to  the  action  must  he  brought  upon  a  judg- 
commonwealth,  not  only  against  the  ment  in  order  to  recover  interest  upon 
consent  of  ttie  attorney  general,  but  it;  but  here  an  act  of  assembly,  so  early 
In  direct  violation  of  his  agreement  as  the  year  1715,  made  interest  an  in- 
to leave  it  in  bank.     He  has  destroyed  separable   incident   of   the   judgment. 
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G«iMT»l  Ttrdlct.  VERDIC  T.    AllawuM  df  InUiNt  bj  TarilaU 

the  jury  are  bound  toallow  interest  where  the  contract,cxpres5  or  im- 
plied, stipulates  for  it,  or  where  sanctioned  by  usage,  either  cominer> 

cial  or  growing  out  of  the  course  of  dealing  between  the  parties;' 
and  it  may  be  allowed  in  the  United  StaUs.as  in  England,\Ti  the  name 
of  damages,  when  the  conduct  of  the  defendant  deserves  rebuke.* 

For  mv  own  part  1  am  prepared  to  Bay  by  the  supreme  court  of  appefcla ;  but 

that  interest  ought  to  follow  the  debt,  there   the   court   evidently    proceeded 

as    the    shadow   does    the    substance,  upon  the  ground  of  the  unconscientious 

Even  In  the  case  of  gooda  sold  and  de-  conduct  on  the  part  of  the  defendant, 

livered,  1  would  think  it  rig-ht  to  allow  Graham,  in  endeavoring  to  defeat  the 

.    interest  as  soon  as  the  express  or  im-  rent  altogther. 

plied  term  of  credit  had  elapsed,  and  a  Dtftteas  for  Rant. — Where  distress  is 

demand  of  payment  made."  brought  for  rent  in  arrear,  it  must  be 

1.  Where  there  is  a  contract,  express  for  the  precise  sum  due.  Interest  can- 
or  implied,  for  the  payment  of  legal  in-  not  be  added  Co  the  arrears.  Hence, 
tcrest,  the  obligation  of  the  contract  the  proprietor  of  a  ground  rent  in  fee, 
extends  sa  well  to  tile  payment  of  in-  who  obtained  a  judgment  for  tbc  ar- 
terest  as  to  the  payment  of  ttie  princi-  rears,  upon  the  sale  of  the  land,  is  en- 
pal  sum.  Neither  the  courts  nor  the  titled  to  be  paid  the  whole  of  the  rent 
juries  ever  had  arbitrary  power  to  dis-  in  arrear  out  of  the  proceeds  of  such 
pente  with  the  provisions  of  such  con-  sale  In  preference  to  older  judgments, 
tract  either  in  whole  or  in  part.  Rob-  but  inasmuch  as  he  resorts  to  ttie  land 
eris  V.  Cocke,  i8  Gratt.  (Va.)  307;  for  payment,  no  interest  upon  the  «r- 
Chapman  i>.  Shepherd,  34  Gratt.  rears  is  recovered.  Bantleon  v.  Smith, 
(Va.)  377.  a  Binn.  (Pa.)  145;  4  Am.  Dec  430. 

Where  the  amount  of  the  plaintiff's  In  Lansing  i^.  Rattoone,6  Johns.  (N- 
demand  is  liquidated  in  writing  and  a  Y.)  43,  the  court  maintained  the  same 
day  appointed  for  the  payment,  the  position  in  the  following  words  :  "In- 
jury have  no  discretion  to  refuse  Inter-  terest  cannot  be  demanded  on  the  ar- 
est  on  the  debt  from  that  day.  Siter  rears  of  rent  when  the  party  proceeds. 
v.  Robinson,  1  Bailey  (S.  Car.}  374.  by   distress.     It  has   now  become,  at 

AireftTi  of  BanV — The  court,  in  Ban-  Baron  Gilbert  iays,in  the  nature  of  an 

tleon  f .  Smith,  3  Binn.   (Fa.)   146:4  execution  rather  than  a  distress,   In  the 

Am.  Dec.  430,  expressly  evades  a  deci-  general  sense  of  the  word ;  and  it  would 

sion  of  the  question  whether  interest  lead    to   abuse  and  oppression,   if  the 

Is   recoverable  on    arrears   ol  rent  or  party   was   to   determine    for   himself 

not.    "The  old  proprietaries  of  Penn-  when  he  was  entitled  to  Interest,  and 

tylvania,"  said  the  court,  "  were  in  the  to  proceed  in  this  nay  to  recover  it." 

habit  of  receiving  the  arrears  of  their  See    also    Brailhwalte   o.   Cookaey,    i 

rent  without  interest.     .     ,     .     Hence,  H.  Bl.  465. 

many  persons  have  supposed  that  In  no  9.  Kultims    Torts. — Where    loss    is. 

instancecanlniereston  rents  be  recover-  sustained  to  the  cargo  of  a  vessel  by 

able.     When  this  point  is  brought  for-  collision  or  other  tort,  the  jury  may 

ward,  the  court  will  decide  it ;  at  pres-  allow  intercat  by  way  of  damageB  add- 

entjtheyonlydeclare  that  thev  consider  ed  to  the  value  of  the  property   itself 

It  as  fully  open  to  discussion.  at  the  time  of  the  collision.     The  Mary 

The  right  to  Interest  on  back  rent  J.  Vaughan  v.  The  Steamboat  Tele- 
may  also  be  denied  on  the  ground  of  graph,  3  Ben.  (U.S.)  47;  Murray  v. 
uncertainty  of  the  amount.  Newton  The  Charming  Betsy,  3  Cranch  (U. 
V.  Wilson,  3  Hen.  &  M.  (Va.)  491.  S.)  64;  Maley  v.  Shattuck,  3  Cranch 

It  Is  maintained,  in  Newton  ti.  Wil-  (U.S.)  458;  The  Schooner  "  Lively," 

son,3Hen.   &   M.   (Va.)  470,  that  in-  i  Gall.  (U.  S.)  315;  Del  Col.  t.  Arnold, 

terest  is   not   recoverable   by    way   of  3  Dall.  (U.  S.)  333;  The  Anna  Maria, 

damages  in  an  action  of  debt  for  rent  i   Wheat.  (U.   S.)  317;  The  Amiable 

In  arrear,  where  there  has  been  no  vcia-  Nancy,  3  Wheat.  flL  S.)  546- 

tlous  or  oppressive  conduct  on  the  part  Intersst  Agalnat   Sxsentors,  —  Inter- 

of  the  debtor.  est  will  be  allowed  against  executors 

In  Graham  w.  Woodson,  I  Call  (Va.)  on   a   debt    lost    by   their   negligeiice. 

349,  interest  was  allowed  by  the  high  Where   executors    failed   to   collect  a 

court  ot  chancery,  and  the  case  affirmed  debt  due  to  their  testator  by   bond 
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«nM«I  Twdlflt.  VERDICT.    AninnaMoflntarwtbrTftdkL 

under  penal^,  the  debtor  being  good  same  rule  applies  in  treipasB,  when 
for  dte  inoney  at  tbe  death  of  Uie  tes-  brought  for  the  recoverj  of  propert;." 
titoT  snd  continuing  solvent  for  four-  In  \Vood  v.  Robblns,  ii  Mass.  504; 
teen  jears,  when  the  debtor  failed,  the  6  Am.  Dec.  183,  the  defendant  had 
executors  were,  under  the  then  existing  fraudulentlj  obtained  possession  of  the 
law  In  Virginia,  chargeable  with  prin-  plaintiffs  monej.  Putnara.  Kjafterre- 
dp*!  and  interest  thereon  up  to  the  viewing  most  of  the  authorities,  said : 
time  of  the  failure  of  said  debtor,  but  "There  maj  be  cases  where  Interest 
not  with  any  Interest  accruing  since  should  not  be  allowed,  ■«  where  the  de- 
■aid  failure.  Chapman  v.  Shepherd,  fendant  was  a  mere  stakeholder,  ready 
14  Gratt.  (  Va. )  383.  In  this  last  to  paj  the  mooev  to  the  party  entitled, 
case,  the  appellants  did  not  deny  the  but  when  the  delem'  '  '  '  ■  ' 
liability  of  the  executors  for  the  prin- 
cipal of  the  bond,  but  they  insisted 
that  they  were  not  chargeable  with  in- 
terest, upon  the  ground  that  Interest  DUorstlonajT  wltfc  Jwry.— 
being  simply  In  the  nature  of  damages  tion  for  breach  of  a  contract  for  the  de- 
awarded  for  the  detention  of  the  debt,  tivery  of  tea  of  a  specified  value,  the 
it  could  not  be  known  whether  Ihe  ex-  court  said  that  interest  was  a  question 
ecutors,  had  they  sued,  would  have  sue-  generally  in  the  discretion  of  the  jury, 
cceded  in  the  recovery  of  any  portion  Gilpins  v.  Consequa.  Pel.  {C.  C.)  85 ; 
of  it,  and  the  charge  upon  the  fidu-  Wililngs  v.  Coneequa.  Pet.  (C.C.)  171. 
clary,  for  the  amount  of  the  debt  lost  In  Durjee  v.  New  York,  96  N.  Y. 
by  his  default,  is  in  the  nature  of  dam-  477,  Rtiger.  C.  J.,  in  delivering  the 
igei  assessed  for  the  failure  to  do  his  opinion  of  the  court,  observed  :  "  It  is 
duty,  and  upon  general  principle  that  well  settled  that  in  an  action  of  tort 
one  ought  not  be  compelled  to  pay  like  this,  to  recover  even  unliquidated 
damages  for  delay  to  pay  damages,  damages,  the  allowance  of  interest,  by 
Tbe  court  held,  however,  that  the  ex-  way  of  damages,  is  within  the  discrc 


jury." 

to  pay  interest  upon  the  amount  with  Manhattan  Real  Estate  Assoc.,  89  M. 

<rbich  he  was  chargeable,  but  that  he  Y.  498. 

was  chargeable  with  interest  which  he  In  general,  in  actions  tit  delicto,  it  ia 

ftiled  to   collect  as   well  as  with  the  within  thedlscretion of  thejurywheth- 

principal.  er  to  allow  Interest  by  way  of  damage* 

la  acttoni   of   trorer,   revlani),   uid  or   not.     Walrath   v.   Redfleld,  18   N. 

ttaipast,  interest  on  the  value  of  prop-  Y.  457. 

erty  unlawfully  taken  or  converted  fs  BiToneons  tflurg*  «•  to  DUarsUm,— 

allowed,  by   way   of  damages,  for  the  Where  the  court  charged  the  jury  that 

purpose  of  complete  indemnity  to  the  they  might  give  interest  or  not  as  they 

party  Injured,  and,  on  the  same  princi-  chose,  the  judgment  should  not  be  re- 

S>le,  interest  on   the  value  of  property  versed  even  If  the  charge  was  errone- 

i»t  or  destroyed   by  the  wrongful  or  ous,  nn less  the  jury  did  give  Interest. 

negligent  act  of  another  may  be   in-  Noe  i>.  Hodges,  5  Humph.  (Tenn.)  103, 

eluded  it)  the  damages.     Parrott  -v.  Money  Keeelved  by   IDitaks. — The 

Knickerbocker,  etc..  Ice   Co.,  46   N.  testator,    Flowers,  entered    into    an 

Y.  361.  agreement  with  one  Jacobs  for  the  sate 

Ai  to  the  allowance  of  interest  by  of  certain   land,  and    soon   after   this, 

way  of  damages  In  cases  of  trover,  see  Flowers  died  and  Tacobs  paid  the  pur- 

Macon,  etc.,   R.    Co.   f.   Meador,    67  chase-money   to   his   executors.      The 

Ga.  6j3.  will,  however,  which  appointed  these 

la  Beals  v.  Guernsey,  8  Johns.  (N.  executors  was  aflerward  set  aside,  hav- 

Y-}446;j  Am.  Dec.  348,  which  was  ing  been  obtained  by  undue  influence, 

an  action  of  trespass  against  a  sheriff  and  Jacobs  filed  a  claim  to  recover  the 

for  illegally  taking  the  plalntilf's  per-  money  that  he  had   thus   Improperly 

Mual  property,  interest  was  allowed  by  paid.    The   question  submitted  to  Ihe 

wsy  of  damages.  The  court  said:  "The  court  was,  whether  under  these  circum- 

plaintiff  ought  not  to  be  deprived  of  his  stances  interest  should  be  allowed.     It 

property,  for  years,  without  compenaa-  was  held  that  it  was  not  recoverable 

don  for  the  loBsof  tbe  useof  it,  and  the  where  money  had  been   received  and 

Kvj  had  a  discretion  to  allow  interest  paid  by  mistake,  and  neither  fraud  nor 

<  this  case  as  damages.     It  has  been  surprise  was  imputed   to  either  party. 

allowed  In  actions  of  trover,  and  the  Jacobs  v,  Adams,  i  Dail.  (Pa.)  53. 
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e«Mna  TtTdlA.  VERDICT.    AIIowum  of  Int«Mt  far  Tndyt. 

In  actions  to  recover  damages  for  the  non-performance  of  a  contract, 
the  most  usual  and  reasonable  standard  of  compensation  which 
the  jury  can  adopt  is  interest  on  the  value  of  the  property  con- 
tracted to  be  dehvered,  or  the  services  which  should  have  been 
performed  from  the  time  of  the  default.'  The  chief  difference  on 
the  subject  of  the  allowance  of  interest,  between  the  judicial  policies 
of  the  states  of  the  Union  and  England,  except  where  the  state  leg- 
islatures have  intervened,  seems  to  be  the  tendency  of  American 
courts  to  more  readily  imply  a  promise  to  pay  interest  from  the 
terms  of  the  contract  itself,  or  from  usage."    In  neither  country  can 

AetlOB  on  Baplerln  Bond. — In  an  hc-  contract  to  deliver  a  certain  number  of 

tion  of  debt  on  a  replevin  bond,  the  hogs,  the  Court  told  the  jury  that  they 

measure  of  damagies  rawst  depend  on  might  give  Interest  hj  waj  of  damage*, 

the   value   of   the   goods  where   the  or  not,  hs  thej  id  Ight  think  proper,  al- 

fttnount  ii  more  than  thej'  are  worth,  though  the  plaintiff  would  not  be  eitti* 

but  if  the  value  of  the  goods  be  more  (led  tolnterestasintereat.  Insuchacaae 

than  the  rent  in  arreir  for  which  the  BsihU,theBupremecourtbeld  that  then 

original   action  was   brought,  then   the  was  no  objection  to  the  rule>  estimating 

rent  due  is  the  true  measure  of  dam-  thedamagesandiixingtheBmountof  the 

ages  in  such  case,  and  no  [nterest  is  verdict  hy  the  sum  the  jury  thought  the 

recoverable  in  either  case,  as  the  con-  plaintiff  was  entitled  to  at  the  time  the 

dition  of  the  bond  is  onlj  to  return  the  contract  was  brolten  and    interest  on 

Eoods.      Hart    I'.    Tobias,   3   Bay  <S.  that  amount  added   together.     Noe  v. 

Car.)  408.  Hodges,  s  Humph.  tTenn.)  103. 

1.  IntsrAtt  ft*  a  BtMidftTdof  D«iiwc<i.  OontnMt*  tOr  tluTarmaiitof  MoBiaj.— 
—In  Talbot  v.  Bedford,  Cooke  <Tena.)  It  is  an  established  rule,  In  the  abaenee 
447,  Overton,  }.,  In  delivering  the  opin-  of  anj  special  damage,  that  in  actions 
Ion  of  the  court,  used  the  foUowine  for  the  breach  of  a  contract  for  the 
language;  "  Whenever  agreements  will  payment  of  monej',  the  measure  of  dam- 
admit  of  it,  we  have  perceived  a  laud-  ages  shall  be  the  legal  interest  on  the 
able  disposition  In  the  courts  of  justice  money  for  the  time  it  li  withheld, 
to  substitute  certalntyfor  uncertainty,  In  Beatty,  J.,  in  Cox  v.  Smith,  i  Nev.  171 ; 
relation  to  compensation  for  the  non-ex-  90  Am.  Dec.  476;  McLane  v.  Abramt, 
ecutlonof  contraclg.  Ordinary  in tere«t,  1  Nev.  199. 

assuch,or[n  tbe  formofdBmages,Beems  S.  Thus,  In  Pease  v.  Barber,  3  Cai. 
to  have  been  wisely  adopted  as  the  (N.  Y.)  366,  it  was  held  that  interest 
principle  of  this  substitution.  .  .  .  may  lie  recovered  on  an  account  for 
When  a  man  who  has  contracted  to  money  had  and  received,  against  the 
deliver  or  convey  property,  or  to  per-  express  decision  of  the  Etigfiah  Coni- 
form services,  fails  to  do  so,  the  law  mon  Bench  in  Walker  v.  Constable.  1 
will  presume  that  the  person  with  Bo«.  &  P.  307,  and  Tappanden  v.  Ran- 
whom  the  contract  was  made,  would  dell,  z  Boi.  j[  P.467. 
have  derived  a  benefit  from  the  per-  In  the  absence  of  an  expreas  agre*- 
formance  of  such  contract,  equivalent  ment  for  the  pavment  of  interest,  on 
to  the  interest  of  the  money  which  obligations  for  the  payment  of  a  cer- 
represenls  Its  value."  tain  sum  of  money  on  demand  or  at  a 

So,  upon   the   contract   to  allow  an  given   day,   interest  on   the   principal 

overseer  1 ,300  pounds  of  cotton  on  the  sum  from  the  time  it  becomes  payable 

first  day  of  January  (or  his  year's  serv-  Is  a  legal  incident  of  the  debt,  the  right 

ices,  interest  should   be  allowed  upon  to  it  being  founded  on  tbe   presumed 

the  value  of  the  cotton  from  the  time  intention  of  the  parties.     Chapman  r. 

fixed  for  Its  delivery.     Ryan  v.  Bald-  Shepherd.  24  Gratt.  (Va,)  377.     Judge 

rick,  3  McCord  [  S.  Car.)  498,     See  also  Staples,  in  delivering  the  opinion  of  the 

Davis  V.  Richardson,  1    Bay  (S.  Car.)  court  in  this  case,  speaking  of  the  de- 

105;  Atkinson  v.  Scott,  i  Bay  (S.Car.)  fenees  which  may  t>emadeto  therecov- 

307;  Wi^f. Garden,  iBay[S.Car.)3i;i.  ery  of  Interest  on  such  obligations  aa 

On  the   trial   of  an  action,  brought  have  been  just  mentioned,  said  •   "  It  is 

against  the  defendant  for  the  breach  of  a  true  that  the  debtor  may  sometlmel, 
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the  jury  allow  interest  on  running  or  open  accounts  in  the  absence  of 
an  agreement,  express  or  implied,  to  pay  such  interest,'  nor  is  it 

under  peculiarcircumaUncM,avoid  the  EBlerlv  ».   Cole,  i  Barb.  (N.  Y.)   135; 

pijmetttoflDterMt;  but  these  irf  mat-  McKntgbt  i>.  Dunlop,  4  Barb.  (N.  Y.) 

ten  of  defense,  the  burden  of  which  U  36;   Holmes  ii.  Rankin,  17  Barb.  (N.Y.) 

upon  himself  in  all  caies.    Tbejareof-  454;  Van  Beuren  v.  Van  Gaaibeck.  4 

feredtoihow  that  the  obligation  to  pB7  Cow.  (N.  Y.)  496;Smi[h  v.  Velie,  60 

IheiDteresthaabeendiscbarged.andnot  N.  Y.  106;  Newell  r.  GHEWo1d.6  Johns, 

ttiat  it  did  not  originally  exist.    If  no  (N.  Y.)  45;  Chase  t>.  Union  Stone  Co., 

valid  ground  of  defend  is  sbowD,  the  63  How  Pr.  (N.  Y.C.  F1.)  336;  Liotard 

judpneot  la  aa  certainly  rendered  for  v.  Graves,  3  Cai,  (N.  Y.)  216;  Reid   v. 

tbe  interest  a«  for  the   principal.     In  Rensselaer  Glass  Factory,  3  Cow.  (N. 

contracUof  the   character    just   men-  Y.)387;  Sklrving  v.  Stobo,  3  Bay  <S. 

tianed.  it  la  apparent,   therefore,  that  Car.)  333. 

Interest  Is  not  given  as  damages  at  the  In  an  action  of    asaumpsit  (or  use 

discretion  of  the  court  or  the  jurr.  but  and  occupation  of  a  houae,  the  jury  aa- 

at  an  incident  of  the  debt  which  the  aesaed  a  sum  for  the  annual  rent  of  the 

court  has  no  discretion  to  reluae.  house  in  question,  but  allowed  no  inter- 

If  itappeara  to  have  been  the  uniform  est  on  the  different  sums  so  fixed  for 

practice  of  a   merchant  to  charge  In-  the  rent,  after  the  expiration  oC  each 

teieat  after  a   certain   time,  and  such  year.     A   motion  for  a  new  trial  was 

practice  was   known   to   the  debtor,  made  on  the  ground  that  interest  was 

■n  agreement   to   pay  interest   in   ac-  recoverable  on  each  year's  rent  after 

coniance  with  tuch  practice  is  implied.  It  became  due.  This  motion  was  denied, 

Reab  v.  McAlister,  8  Wend.   (N.  Y.)  and  on  appeal,  the  judges,  after  hear- 

109;    Esierly  v.  Col«,    1  Barb.    <N.  ing  the  arguments,  refused  the  motion, 

Y.)  135.  obaerving   that   this   was   an   unliqui- 

Wbetber  this   custom  of   charging  dated  demand,  and  no  express  promise 

Interest  after  a  certain  Interval  of  credit  to  pay  the  interest  after  the  end  of  each 

it  kiKTwn  to  the  debtor,  is  a  question  of  jear  was  proved  ;   that  it  waa  a  matter 

&ct  depending  either  on  positive  facts,  sounding  entirely  in  damages,  which 

or  on  circum  stances  from  whichknowl-  were  not  ascertained  until  the  finding  of 

e<^e  may  be  inferred,  and  the  existence  the  jury,  and  that  too  on  a  puaitf  cm  mer- 

of  such  custom  and  the  debtor's  knowl-  uii;  and  that  no  Interest  is  recoverable 

edge  of  it,  are  to  be  decided  by  the  jury,  on  open  or  book  accounts.  Skirving  v. 

Eiterly  v.  Cole,  1  Barb.  (  N.  Y.)  33$.  Stobo,  1  Bay  (S.  Car.)  !33. 

In  Ttmiieistt,  there  is  a  statute  to  the  Leavr  exhibited  hlabill  against  South 

effect  that  all  debts  evidenced   by  the  for  a  dlHCOvery  and  rectification  of  a 

oniat  initrumcnts  of  writing  by  which  mistake  which  had  been  made  in  a  cer- 

the  debtor  undertakes  to  pay  a  money  tain  account  by  creditingthe  defendant, 

demand,  or  liquidated  and  settled  by  South,  twice  with  the  same  sum  of  forty 

the  sign  maoual  of  the  debtor,  shall  doUarn.    The  defendant  failed  to  appear 

besr  interest.     Brady  v.  Clark,  \l  Lea  though  served  with  process  and  a  copy 

(TeoD.)    313.     See    also    Hepburn   i>.  of  the  bill,  and  upon  the  bill  alone  taken 

Dundas,  13  Gratt.  (Va.)  119;  Virginia  fro  cenftsso  the  court  entered  a  decree 

Code  (1887),  4  3390.  for  the  sum  of  forty  dollars  with  Inter- 

k  dUtUrctiai  batTMii  wrlttan  and  est   until    paid.     South    prosecuted   a 

ml  MitnMM  has  always   been  made  writ  of  error,  assigning  as  error  that 

with  re^rd  to  interest,  it  BCeming  to  thedecree  waserroneousas  to  theinter- 

te  implied  from  the  breach  of  a  writ-  est.     The  supreme  court  held  the  prin- 

teo  promise  to  pay  money  on  a  given  ciple  to  be  well  settled  that  interest  is 

day,  that  the  party  in  default  will  pay  not  to  be  allowed  on  unliquidated  ac- 

intertst,  but  that  same  implication  does  counts  for  goods  sold  and  delivered,  and 

not  arise  from   the   breach  of  an  oral  hence  reversed  the  decree.     South  v. 

contract.  Ryan  v.  Baldrick,  3  McCord  Leavy,  Hard.  (Kv.)  sa7. 

($.Car.)49S.  See  alsoGordon  v.Swan,  Where  there  has  been  a  running  ac- 

lCanipb.439n.  count  unliquidated  between  the  parties, 

1- Calton  p.  Bragg,  15  East  313;  no  balancestruck, and  nothing  In  their 
Southv.Leavj.  Hard.(K'y.)  5371  Trot-  course  of  dealing  from  which  an  in- 
ter ir.  Grant,  3  Wend.  (N.  V.)  413;  tent  or  agreement  to  allow  interest  can 
Wood o.  Hickok,  3  Wend.(N.  Y.)5oi;  be  inferred,  it  is  not  a  case  in  which 
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recoverable  on  uncertain  amounts,  or  unliquidated  demands.*  In 
the  application  of  this  rule,  the  ^fw  y<>ri&  courts  seem  tohavegone 
a  step  further  than  other  jurisdictions,  holding  that,  though  the 

intere«t   can    be   allowed.     Newell   v.  In  Hpnry  v.   Risk,  i  D«ll.  <Pa.)  a6?, 

Griawold,  6  Johns.  (N.  Y.)  4;.  a  question  which   arose  for  considera- 

In  Smith  -u.  Velle,  60  N.  Y.  [06,  the  tion  was,  whether  interest   should  be 

case  showingthat  the  accounts  between  allowed  on  acertaio  account  for  good<. 

the  parlies  wereopen  andunliquidated,  wares,   and  merchandise,   sold    by  the 

It  was  held  that  interest  should  not  be  al-  plaintifTs  testator  to  the  defendants,  on 

lowed   upon  ttie   balance   ulllmately  which  the  defendants  had  paid  the  net 

found  due  upon  such  account.  amount  without   anj  notice  that    in- 

In  Liotard  r.  Graves,  3  Cai.  (N.  Y.)  terest  would  be  charged,  or  anv  agree- 

134,  it  was  held  by  all  the  judges  that  ment  upon  either  party  to  pay  it.     The 

Interest   Is    recoveriihle    upon   money  supreme   court  held   that  the  current 

paid  or  advanced  from  the  date  of  its  practice  of  the  courts  of  Englamd  in 

advancement,  but  upon  an  account  for  such  cases  disallows  the  chaise  of  in- 

goods  sold,  no  interest  is  recorerabte,  terest,  and  that  the  practice  in /*n>ajv/- 

unleKK  there  be  evidence  of   an  agree-  vatiia  had  been  regulated  by  tbe  tame 

ment  to  pay   it,  until   a   liquidation  of  principles. 

the   account   takes    place.     Newell    n.  However,  in  Crawford  v.  Willing,  4 

Griswold.  ejohna.  (N.  Y.)  45,  also  de-  Dal  I.  (Pa.)  i36.  Smith.  J.,  declared  that 

cides  this  latter  point.  the  authority  of  this  case,  laying  down 

1.  "The  general  rule  has  been  uni-  the  rule  that  interest  was  not  payable 

formly  understood  to  be,  that  interest  for  goods  sold  and  delivered,  had  been 

is  not  recoverable  on  unliquidated  dam-  overruled. 

ages  or  for  an  uncertain  demand."     Per  In  an  action  for  fraud  and  deceit  in  the 

Welles,   J.,   in  Holmes  v.   Rankin,   17  sale  of  a  slave,  tbe  declaration  charged 

Barb.  (N.  Y.)  456.     See  Reid  n.  Rens-  that  the  defendant  sold  the  stave  to  the 

selaerGlasBFactory,3Cow.(N.Y.J387;  plaintiff  for  a  fair  price,  knowing  the 

Kane  v.  Smith,  i a  Johns.  (N.  Y.;  156.  slave  to  be  in  bad  health  at  the  time  and 

An  action  on  the  case  was  brought  fraudulentlv  concealing  the  fact  from 
for  the  breach  of  a  contract  as  to  the  the  plaintiB.  The  verdict  found  by  the 
quality  of  certain  tea  for  the  delivery  jury  was:  ''We,  of  the  jury,  find  tbede- 
of  which  the  contract  provided,  where-  fendant  guilty  of  the  trespass  In  the 
upon  it  was  held  to  be  not  agreeable  to  declaration  mentioned,  and  we  amest 
legal  principles  to  allow  interest  on  un-  the  plaintifTs  damages  by  reason  there- 
liquidated  and  contested  claims  sound-  of,  to  I400,  and  weallow  on  the  said  darn- 
ing so  much  In  damages.  Gllpins  v.  agesinterestfrom  theiist  of  September, 
Consequa,  Pet.  (C.  C]  85 ;  Wllllngs  v.  1814,  till  paid."  On  this  verdict  judg- 
Consequa,  Pet.  (C.C.)  171;  Yonqua  v.  ment  wasgiven  pursuant  to  its  terms. 
Nlion,  Pel.  (C,  C]  214.  and  the  defendant  appealed.   In  regard 

Board  and  Lodfinx. — Interest  is  not  to  the  interest  allowed,  the   supreme 

recoverable  upon  an  unliquidated   de-  court  held  :"  This  interest,  if  the  action 

mand  for  board  and  lodging.     Holmes  had  been  founded  on  contract,   mif^ht 

-t.  Rankin,  17  Barb.  (N.  Y.)  454.  have   been  given,   but   being   founded 

Danaxas  in  TraspAsi. — The  damages  whollyandclearlyin  tort.isunqucstlon- 

essessed  in  an  action  of  trespass  qaare  ably  erroneous."     Brugh  v.  Shanks,    5 

(latiaam  fregil   do    not    bear   interest  Leigh  (Va.l  59S,  In  this  case,tfae  Inter- 

untll  after  thejr  have  been  ascertained  est  was  rejected  as  mere  turplusagc. 

by  verdict   and   judgment.     Then,  the  More  recently,  in   Virginia,  i  »t«t- 

judgmcnt    merging   the  damages  will  ute  has  been  enacted,  in  terms  allow- 

hear  interest  from  the  day  of  its  rendi-  ing  the  jury  to  give   interest  on  dam- 

tion.     Where  the  verdict  gave  a  partlc-  ages  for  tort.     Hepburn  i>.  Dundas,  13 

ularsum  as  the  amount  of  tbe  damages,  Gntt.  (Va.)  119. 

and    allowed   interest   from   a   certain  A  recoi'ery  of  interest  must  depend 

day,  it  was  held  that  all  that  was  said  very  much  on  the  circumstancca  of  the 

in   reference   to   interest   should   have  case.     Pease  v.  Barber.  3  Cai.  (N.  Y.) 

been  rejected  as  surplusage,  and  judg-  366.     But  the  general  rule  is,  that  it  is 

ment  rendered  [or  the  sum  ascertained  not  allowable  on  an  unliquidated,  open, 

as   damages.     Glldden   v.  Street,  68  or  mutual  account,  until  such  accor  — 

Ala.  600.  is  Slated  by  the  parties,  or  at  least  r 
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amount  due  the  plaintiff  for  work  done  or  goods  sold,  or  the 
amount  to  which  the  plaintiFF  may  be  entitled,  is  entirely  uncer- 
tain and  unliquidated,  yet  if  the  sum  can  be  made  certain  by 
mere  computation,  or  even  by  reference  to  variable  market  values, 
interest  may  as  reasonably  be  recovered  on  the  amount  so  obtained 
as  if  it  had  been  originally  fixed  ;*  and  in  the  same  state,  interest 
is  sometimes  allowed  on  the  ground  that  the  debtor  is  in  default 
for  not  having  taken  the  requisite  steps  to  ascertain  the  extent  of 
his  indebtedness,  although  the  amount  neither  has  been  nor  can 
be  readily  ascertained.*     Where  the  recovery  of  interest  depends 


iicoDitrued  atiquidation  If  assented  to, 
or  il  not  objected  to  wtlhln  a  reaaon- 
tble  time.  The  only  exceptions  are, 
first,  where  an  eipress  agreement  lo 
paj  interest  has  been  made  and  proved ; 
•tcond,  where  an  ialent  to  pav  interest 
can  be  inferred  "from  the  course  of 
dealing  between  tlie  parties  or  the  par- 
ticular custom  of  the  trade  or  place ; 
or,  third,  where  there  has  been  fraudu- 
lent conduct  or  a  vexatious  detention 
oi  the  debt.  Borret  v.  Goodere,  I 
Dick.  4j8;  Liotard  'v.  Graves,  3  Cai. 
(K.  Y.)  236;  Anonymous,  i  Johns.  (N. 
Y.)  315 ;  Newell  11.  GHswold,  6  Johns. 
<N.  Y.)  45;  HoUlday  t,.  Marnhall,  7 
Johns.  (N-Y.)  an;  Kane  r.  Smith,  la 
Johns.  {N.  Y.)  156;  Walden  -v.  Sher- 
bnrae,  15  Johns.  (N.  Y.)  409;  Conae- 
5WI  V.  Panning.  1  Johns.  Ch.  (N.  Y.) 
01;  Sellcck  V.   French,  i   Conn.  31; 


%. 
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\\  1  Am.  Dec.  540. 

1.  In  Van  Rensselaer  T>.  Jewett,  1  N. 
;  SI  Am.  Dec.  375,0  debtorwas 
lilt  for  not  delivering  property 
or  rendering  services  in  pursuance  of 
hii  contract,  and  the  question  arose  as 
to  the  allowance  of  interest  from  the 
lime  of  the  default.  The  court  held  that 
notwithstanding  the  payment  was  not 
to  be  made  in  money,  nor  was  a  speci- 
fied sum  to  be  paid  in  any  other  way, 
and  not nrith standing  the  fact  that  the 
damages  were  unliquidated  and  there 
was  no  agreement  for  Interest,  that  in- 
terest was  recoTeinble.  "It  was  de- 
cided in  1S06."  said  the  court,  "  without 
assigning  any  reason  for  the  judgment, 
that  Interest  was  not  recoverable  in  a 
csieof  this  hind  (Van  Rensselaer  v. 
Platoer,  i  Johns.  fN.  Y.)a76).  But  since 
that  time,  the  supreme  court  has  dclib- 


*•  recoierable  in  such  a 


principle  to  be  extracted  from 
these  decisions  may  be  staled  as  fol- 
lows :  Whenever  a  debtor  \%  in  default 
for  not  paying  money,  delivering  prop- 
erty or  rendering  services  in  pursuance 
of  his  contract,  justice  requires  that  he 
should  Indemnify  the  creditor  for  the 
wrong  which  has  been  done  him,  and 
the  most  reasonable  indemnity,  though 
it  may  be  sometimes  more,  can  never  be 
less,  tlian  thcipeciiied  amountof  money 
or  the  value  of  the  property  or  services 
at  the  time  they  should  have  been  paid, 
or  rendered  with  interest  from  the  lime 
of  the  default  until  the  obligation  ii 
discharged.  A  n  d  if  the  creditor  is 
obliged  to  resort  to  the  courts  for  re- 
dress, he  ought  in  all  such  cases  to  re- 
cover interest  in  addition  to  the  debt, 
by  way  of  damages.  This  is,  neverthe- 
less, tnie,  though  the  amount  of  the 
debt  can  be  ascertained  only  by  a 
quiry  concerning  the  value  of  the  ] 
erty  or  the  services.  But  when  me 
value  can  be  aKcertained.  and  when  that 
has  been  done,  the  creditor,  as  a  ques- 
tion of  principie,  is  iuit  as  plainly  en- 
titled to  interest  after  the  default  as 
he  would  be  if  a  like  sum  had  been 
payable  in  money. 

In  McMahon'f.  New  York,  etc..  R. 
Co.,  30  N,  Y.  463,  the  court,  in  refer- 
ring to  Van  Rcnssalear  v.  Jewett.  1  N. 
Y,  135,  said  that  the  doctrine  there 
laid  down  went  as  far  as  It  was  rea- 
sonable and  proper  to  go  in  that  di- 
rection, and  that  as  long  as  the  courts 
confine  themselves  to  the  principles 
of  thai  case.  Ihey  are  not  without  a 
rule  which  it  is  possible  to  apply,  as 
the  rule  itself  is  definile,  and  the  only 
uncertainty  which  it  introduces  is  that 
which  necessarilj'  attends  the  settling 
of  market  rates  and  prices, 

%.  The  case  of  McMahon  v.  New 
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not  on  the  terms  of  the  contract,  and  hence  is  not  recoverable  as 
interest,  but  rather  as  damages  for  the  unjust  detention  of  the 
plaintiff's  funds,  the  defendant  may  exonerate  himself  from  the 
imputation  of  such  alleged  wrongful  detention,  by  proving  that  a 
tender  has  been  made  by  him  of  the  full  amount  which  was  justly 
due,  and  declined  by  the  plaintiff.*  It  has  also  been  maintained 
that  the  plaintiff,  by  his  own  indolence  or  inactivity,  may  forfeit 
his  right  to  this  interest  by  way  of  damages.* 

Rale  After  Maturity. — Where  a  promissory  note,  or  other  con- 
tract for  the  payment  of  money,  bears  interest  from  a  certain 
date,  at  a  rate  not  unlawful,  but  different  from,  the  legal  rate,  it 
has  been  made  a  question,  whether  after  maturity  the  conven- 
tional rate  or  the  legal  rate  may  be  recovered.  This  question  has ' 
been  resolved  differently  in  different  jurisdictions,  the  authorities 
only  agreeing  to  the  extent  that,  where  the  intention  of  the  par- 
ties can  be  gathered  from  the  terms  of  the  instrument,  such  in- 
tention, within  legal  bounds,  must  be  allowed  to  control,' — the 
point  about  which  there  is  conflict  arising  in  the  absence  of  all 
contract,  express  or  implied,  for  the  payment  of  interest  after 
maturity.     In  this  contingency,  interest  is  only  recoverable  in  the 

York,  etc.,  R.  Co.,  3o  N.  Y.  463.  lUiu-  1.  Delaware  Ina.  Co.  i-.  DelauDie,  } 
tratr*  the  reaBonablencu  of  luch  a  Blnn.  (Pa.)  395;  but,aa  thii  case  alio 
rule.  Here,  the  action  wa*  brought  to  holtU,  where  tile  plaintiff  insist*  on  too 
recover  for  work  performed  and  mate-  mubh.  and  the  defeadant  offers  too 
rials  fumlthed  by  the  pklntlff,  under  a  little,  there  is  then  the  necetsitj  for 
contract  providing  that  the  work  should  a  eult,  and  there  being  no  reason  to 
be  executed  under  the  direction  and  suppose  that  the  defendant  has  not 
constant  lupeTviiion  of  the  engineer  of  made  use  of  the  monej',  he  should  be 
the  company,  by  whose  measurements  chargeable  with  Interest. 
and  calculations  the  quantity  and  S.  In  Skipwith  i<.  Clinch,  t  Call 
amount  of  the  work  performed  should  (Va.)  y7,  the  court  stated  that  the 
be  determined.  In  this  case,  the  court  plaintiff  was  not  entitled  to  interest  on 
held  thatwhelhertheengineerbywhom  the  rents,  although  the  defendant  had 
the  work  WHS  to  be  measured  was  to  been  in  default  for  nearly  10  years,  be- 
be  regarded  in  law  in  respect  to  that  csusc.if  it  was  certain,  then  the  plaintiff 
duty  as  the  agent  of  lioth  parties,  or  of  might  have  distrained,  and  therefore 
tbe  defendants  only,  he  was  in  the  should  not  have  lain  by  and  suffered 
general  employment  of  the  defendanls  the  rent  to  accumulate,  and  If  it  was 
and  ready  to  obey  their  behests;  if  they  uncertain,  assuredly  interest  is  not  de- 
bad  done  their  duly  by  causing  him  to  mandahle.  See  also  Cooke  -a.  Wise,  j. 
make  an  accurate  estimate  of  the  work,  Hen.  &  M.  (Va.)470. 
the  amount  of  the  claim  would  have  ).  Brewster  v.  Wakefield,  11  How. 
been  BO  ascertained  as  to  have  carried  (U.  S.)  118;  Vaughan  v.  Ken  nan.  i& 
Interest.  Perhaps  they  ought  not  to  Ark.  114;  Casteel  v.  Walker,  40  Ark. 
be  considered  as  in  default  until  they  117 ;  48  Am.  Rep.  5 ;  Seymour  i'.  Con- 
were  requested  by  the  contractor  to  tinental  L.  Ins,  Co.,  44  Conn.  300;  16 
have  the  estimate  made,  because  it  was  Am.  Rep.  469;  Capen  1'.  Crowcll,  66 
as  much  the  contractor's  dut^  to  request  Me,  182  ;  Eaton  v.  Boissonnault,  67  Me. 
to  have  it  done  as  it  was  theirs  to  direct  540;  14  Am.  Rep.  ;li ;  Paine  i'.  Cas- 
the  engineer  to  do  it.  Interest,  there-  well,  68  Me.  80;  28  Am.  Rep.  31 ;  Lash 
fore.  If  allowed  upon  this  principle,  i».  Lambert,  15  Minn.  416;  a  Am.  Rep. 
should  be  computed  only  from  the  141 ;  Pearce  v.  Hennessy,  10  R,  I.  313; 
time  of  the  refusal  by  the  defendants,  Sharp  v.  Vat,  14  S.  Car,  341 ;  Mobley 
when  called  upon,  either  to  cause  a  v.  Davega,  16  S.  Car.  73;  42  Am.  Rep- 
final  estimate  to  be  made,  or  to  corr  ■  '""  "'  '""  "'  "  ''"" 
one  which  had  been  already  made. 
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nature  of  damages,*  some  judicatures  maintaining  that  the  stand- 
ard to  be  adapted  is  the  one  established  by  law,  and  others,  the 
one  indicated  by  the  preexisting  contract  of  the  parties  for  interest 
until  maturity.  If  the  agreed  rate,  though  not  unlawful,  is  higher 
than  the  legal  rate,  and  the  intent  of  the  parties  as  to  the  rate  to 
be  borne  after  maturity  cannot  be  gathered  from  the  contract, 
the  weight  of  authority  inclines  to  the  substitution  of  the  legal 
rate  after  maturity*  (or  rather  interest,  as  damages,  according  to 
this  standard),  though  a  not  inconsiderable  number  of  cases  hold 

1.  SwiTDc,   J.,   in   ifolden   v.  Trust  Am.  Rep.  631 ;  Miller  v.  Hall,  t8  S. 

Co.,  roo  U.  S.  71;   FUher  v.  Bidwell,  Car,  r^i  ;  "niatchet  v.  Matsey,  10  S. 

17  Conn.  363;    Hinman,  J.,   in  Beck-  Car.  541. 

«ltb  V.  Harford,  etc.,  R,  Co.,  39  Conn.  The  rule   applied   by  the  Supreme 

i6S;76  Am-Dec.  599;  Hubbard  f.Cal-  Court  of  the    United   S/atei,  in   iuch 

lahan,  41  Conn.  5Z4;  19  Am.  Rep.  564;  cases,   has   been  to  give   the   couven- 

Fint  Elccleiiastlcal  Soc.  v.  Loomia,  41  tlonal   rate  up  to  the  maturitj  of  the 

Conn.  570 ;  Shaw  i>.  Rigby,  S4  Ind.  375 ;  contract,  and  thereafter,  the  rate  pre- 

^i  Am.  Rep.  96;   Kerr  r,  Haventick,  scribed    by    law,    where    the    parlies 

94  Ind.  ijS;  Ayer  v.  Tilden,  ij  Gray  themselve*  have  fixed  no  r»te,  Holden 

(Mus.)  178;  77  Am.  Dec.  355;  Union  v.  Freedman's  Sav.,  etc.,  Co.,  100  U.  S. 

Sav.InM.i7.  Boston,  T19  Mass.  81;  W  7»;  Brewster  v.   Walcefleld,   23   How. 

Am.  Rep.  ^05 ;  Eaton  i>.  BoiasonnauTt,  (U.  S.J  nS;    Burnbisel  v.  Firman,  n 

67  Me.  540';  J4  Am.  Rep.  s»;  Paine  v.  Wall.  {U.  S.)  170. 

Cuwell,  68  Me.  80 ;  a8  Am,  Rep.  11  ;  "  But,"  sayi  Mr.  Justice  Svayne,  In 

HcLane  v.  Abrams,  1  Nev.  190;  Pearce  delivering  the  opinion  of  the  court,  in 

cHennessy,  10  R.  1. 123 ;  Cook  v.  Fow-  Holden  v.  Freedman's   SkTt  etc.,  Co., 

Ur,L.R„7  H.  L.  27;   Price  v.  Great  100  U.  S,  73,  "where  a  dlflerent  rule 

Wcitem   R.   Co.,   16   M.    &   W.   344;  has   been   established    it    governs,   of 

Keene  v.   Keenc,  3  C.  B.  N.   S.   144;  course,  In  that  locality.     The  question 

Bfles  on   Bills     (4    Am.  ed. ),   aide  Is  always  oneof  local  law ;"  accordine- 

page,t4a.     But  see  remarks  of  Camp-  ly,  the  same  court,  in   Ohio  i'.  Frank, 

W1,  C.   J.,  tn    Meadera    v.    Gray,  60  103  U.  S.  697,  confirmed  the  rating  of 

Miss.  400 ;  45   Am.  Rep.  414.  the  supreme  court  of /^/ihsm,  holding 

1  Brewster   v.   Wakefield,  23  How.  that  bonds  bearing  interest  at  the  rate 

(U.  S.)   iiS;  Burnhisel  v.  Firman.  23  of  ten  per  cent,  per  annum,  Trom  date. 

Wall.   (U.   S.)    170;  Holden   v.  Trust  with  no  stipulation  for  Interest  after 

Co.,  100  [U,  S.)  72;  Newton   v.  Ken-  maturitr,  continued  to  bear  the  same 

nerly,  31  Ark.  6z6  ;  15  Am.  Rep.  593  ;  rate  as  long  as  they  remained  unpaid. 

Pcltigrcw  V.   Summers,  31  Ark.  571 ;  See  also  Cromwell   v.  Sac  Coun^,  96 

Woodruff  Ti.Webb,32  Ark.  613;  Gard-  U.  S.  51,  in   which  the   lavra  practice 

ner  V.  Barnelt,  36  Ark.  476;  Vaughan  was   followed. 

V.  Kennan,   38   Ark.   114;   Casteel  v.  In  Holden  f.  Freedman's  Sav.,  etc.. 

Walker,  40  Ark.  117;  48  Am.  Rep.  j  ;  Co.,   100  U.  S.  73,  it  was  also  declared. 

First  Ecclesiastical  Soc,  v.  Loomia,  43  "  If  payment  be  not  made  when   the 

Conn.  570 ;  Robinson  v.  Kinney,  2  Kan.  money  ItecomcB  due,  there  is  a  breach 

184;  Searle  v.  Adams,  3  Kan.  5(3  ;   89  of    the  contract   and    the    creditor  Is 

Am.  Dec.  539;  Duran  r.  Ayer,  67  Me.  entitled   to   damages.      Where   none 

145;  Eaton  r.  Boissonnauit,  67  Me.  j4o;  have  been  agreed  upon,  the  law  fives 

24  Am.  Rep.  34;  Paine  v.  Caswell,  68  the  amount  according  to  the  standard 

Me.  80;  28  Am.  Rep.  21 ;  Macomber  applied  in  all  such  cases.   It  is  the  legal 

f.  Dunham,  8    Wend.   (N.    Y.)    550;  rate  of  interest  where  the  parties  have 

Ludwick  V.  Huntiineer,   5   W.   &   S,  agreed   upon   none.      If   the   parties 

(Pa.)  ji;  Pearce  v,  Hennessy,  10  R.  I,  meant   thai   the  contract   rate   should 

113 ;  Langston   v.  South  Carolina  R.  continue,   It   would   have   be^n   easy 

Co.,  J  S.   Car.   348  ;  Briggs   v.   Win-  enouffh  to  say  so ;  in   the  absence  of  a 

■mith.  10  S.  Car.   133;  30   Am.   Rep.  stipulation,  such  an  intendmentcannot 

46 ;  Maner  i'.  Wilson,  16  S.  Car,  470  ;  be  Interred," 

Mobley  V.  DavegB,  16  S.  Car.  73  ;    43  Brewster  v.  Wakefield,  33  How.  (U. 
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S.)  ii8,  iraa  an  tctlon  on  certain  prom-  tor   the   smount  of  ■  sum   of  mooer 

iMorj)  note*,  bearing  Interest,  at  a  sdp-  loaned  for  : 

ulated    rate   until   maturity,  much   in  tract  for  us 

excess  of  the  rate  preEcribcd  bj  law  in  was   entitled   as   dani^  _ 

the    absence   of  contract,  though  not  computed  according  to  the  legal  rate 

illegal.    These   notes    were    not   paid  on  Euch  sum,  from  the  time  when  the 

when  due  and  suit  was  brought.     The  credit  for  the  loan  expired,  to  the  ren- 

court  held  that  as  the  contracts  were  dicion   of  the   judgment.      The   court 

entirely  silent  as  to  interest,  il  the  notes  said  that  in  such  a  case,  if  the   maacr 

should    not    be    punctually    paid,   the  was  not  paid  when  It  became  due  bir 

creditor  was  entitled  to  interest  after  the    terms    of  the   contract,   damaen 

that  lime  only  by  operation  of  law  and  would  be  recoverable  by  Ihe  lend? r,Tor 

not  by  anj  provision  in  the  contract;  the  injury  to  him  consequent  on  jte  de- 

hence  that  the  court  below  committed  tention   after  the   time   vrhcn   ft    tu 

an  error  in  allowing,  after  the  nolei  fell  agreed  to  be  paid,  and  such   damages 

due,  a  higher  rate  of  interest  than  that  would   be  estimated  according  to  tbe 

establifhed   hj  law  In  the  absence   of  established  legal  rate  of  interest;  that 

contract.  rate,  though  arbitrary,  furnishing  a  gen- 

In  Pearce  v.  Hennessy,  lo  R.  I.  J13,  eral,  convenient,  and  uniform  rule  for 
the  court  held  that  if  the  parties  to  a  determining  the  amount  of  auch  dim- 
note  or  other  contract  for  the  payment  ages.  True,  in  Beckwith  v.  Hartford, 
of  money  intend  that  it  shall  carry  in-  etc.,  R.  Co.,  29  Conn.  368;  76  Am. 
tereat  at  the  stiptilated  rate  until  paid,  Dec.  599,  damages  for  the  detention  of 
they  can  easily  entitle  themselves  to  borrowed  money  beyond  the  contract 
have  their  Intention  carried  into  effect  period,  were  assessed  at  the  rale  o( 
'hy  a  stipulation  that  the  note  ot  con-  seven  per  cent,  per  annum,  when  tbe 
tract  shall  carry  Interest  at  the  reserved  legal  rale  waB  only  six  per  cent.,  but 
r«tcuntltpaid,BndinlheBbsenreof such  here  the  legislature  had  legalized,  in 
Stipulation,  the  agreed  rate  of  interest  advance,  seven  per  cent,  as  the  rale  of 
Is  to  be  recovered  up  to  the  maturity  Interest  upon  that  particular  loan  at 
of  the  contract,  and  after  that  the  rate  the  request  of  tbe  borrowers;  and  in 
prescribed  by  law.  Adams  v.  Way,  33  Conn.  4i9.thedain- 

Tbe  note  sued  on  In  Newton  v.  Ken-  ages  were  assessed  at  twelve  per  cent 

nerly,  31  Ark.  620;  15  Am.   Rep.  593,  but  upon  the  ground  that  this  was  the 

bearing  Interest  at  the  rale  of  sixteen  statute  rate  of  interest  in    WUroKiim, 

per  cent,  per  annum  from  date,  omitted  where  the  loan  was  made.      In   Hub- 

the   words  "until   paid."     The  court  bard  v.  Callahan,  42  Conn.  514;  19  Am. 

held  that  thet«  was  a  contract  for  the  Rep.  564,  the  plaintiff  was  allowed  lo 

rate  of  interest  expressed  In  the  note  recover   fifteen   per  cent,    per  annum, 

until  its  maturity  only,  and  after  that  but  In  this  case  It  was  recoverable  as 

it  bore  no   more  than  the   legal   rate  Interest,   and   strictly    in    accordance 

of  interest.  with  the  terms  of  the  contract,  which 

In  Vaughan  v.  Kennan,  38  Ark.. 1 14,  provided  for  that  rate  after  maturity. 
Justice   Eakin   said :  "  This  court  has         Duran  v.  Ayer,  67  Me,  14s,  was  an 

repeatedly  decided   that,  in  the  case  of  action  Instituted  on  a  promissory  note 

notes    bearing     contractual     interest,  t>caring  twelve  per  cent.  Interest,  with 

when  there  is  no  agreement  as  to  inter-  no  agreement  for  Interest  after  main- 

est  after  maturity,  they  can  onlv  bear  rity.   Ttwaa  decided  thatundersuchcir- 

interest  at  the  ordinary  legal  rate  after  cumstances,  after  the  maturity  of  the 

due.     It  is  a  matter  of  intention  to  be  note,  the  plaintiff  Is  entitled  to"  interest 

gathered  from  the  direct  expressions,  only  by  operation  of  law,  and  for  this 

or  the  plain  Import  of  the  instrument."  reason  he  must  content   himself  with 

In  First  Ecclesiastical  Soc.  v.  Loom-  the  leDatly  established  rate. 
is,  42  Conn.  570,  the  rule  was  adopted  In  Paine  v.  Caswell,  68  Me.  80;  jS 
of  assessing  damages  for  the  retention  Am.  Rep.  11,  the  form  of  the  nnlc  sued 
of  money  by  the  defendant  beyond  the  on  was  "  for  value  received,  we  prom- 
contract  time,  at  the  statute  rate  of  in-  ise  to  pay  John  S.  Paine,  or  order, 
terest  existing  during  the  lime  he  has  $500  and  interestat  ten  percent."  Jui- 
elected  thus  to  retain  the  money.  In  tice  Peters,  for  the  court,  said:  "The 
reaching  this  conclusion,  the  court  con-  question  Is,  for  how  long  a  period  canihe 
sidered  the  case  of  Fisher  v.  Bidwell,  plaintiff  require  that  rate  of  interest  to 
37  Conn.  363,  in  which  Ihe  question  be  paid?  Where  a  note  is  payable  at  a 
presented  was  whether,  in  an  action  certain  time  with  interest  exceeding  six 
a)2 
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that  the  contract  rate  only  should  be  regarded."  Where  the  conven- 
tional rate  is  lower  than  the  legal  rate,  the  same  rule  applies,  and 
in  the  absence  of  circumstances  tending  to  show  that  the  parties 

per  cent,  no  more  than  six  percent,  it  f.  Caswell,  6S  Me.  80;  18  Am.  Rep.  3i. 
recoverable  after  malurltjr,  there  being  To  the  lame  effect,  eee  Sejinourv.  Con- 
no  Etipulation  for  interest  after  that  tinental  L.  Ins.  Co.,  44  Conn.  300;  ;& 
time.    In  auch  case,  interest  after  the  Am.  Rep.  469. 

Dote  ia  due  U  Hllowed  onl/   by  way  of  Hole  Fajrabl*  One  Dat  After  Date. — In 

dimages."     Eaton  v.  Boissonnault,  67  Casteel  r.  Walker,4o  Ark.  117;  4S  Am. 

Me.  S40 ;  14  Am.  Rep.  53.  Rep.  s,  such  a  note  was  held  to  be,  so- 

The   court  laid   down   the   rule.   In  far  as  the  presumed  Intent  of  the  par- 

Langtton  f.  South  Carolina  R.  Co.,  s  tie!  was  concerned,  practically  the  same 

5.  Car.  34S,  that  If  the  debt  bears  a  rale  as  a  note  payable  on  demand,  and  hence 

of  Interest  on  Its  face  higher  or  lower  bore  the  conventional  rate  after  ma- 

than  that  prescribed  by  law  as  the  legal  turtty. 

nie,  where  the  parties  do  not  contract  1.  Cook  o.  Fowler,  L.  R.,  7  H.  L.  Vj ; 

that  it  shall  be  the  rate  after  the  debt  Morgan  v.  JoncB,  8  Exch.  630 ;  Keene 

becomes  due,  the  interest  fixed  by  law  v.   Keen e,  3  C.  B.  N.  S.  144;  Price  v. 

attaches  on  It  for  the  detention  of  the  Great  Western  R.  Co.,  16   M.   &   W. 

principal  sum.    This  rule  is  approved  344;     Burgess     v,    Southbrldge     Sav. 

Is  Mobley  V.  Davega,  t6  S.  Car.  73143  Bank,  1  Fed.  Rep.  501;  Kohlerv.  Smith, 

Am.  Rep.  633.  3  Cal.  597 ;  Guy  -a.  Franklin, ;  Cal.  416 ; 

In  South  Carolina,  under  tbe  act  of  Corcoran  v.  Doll,33  Cal.83;  Etnyrev. 

1S66,  to  entitle  one  to  interest  in  excess  McDaniel,  iSIll.soi;  Fhinneyi'.  Bald- 

of  the  legal  rate,  after  the  obligation  win,  16  111.  108^61  Am. Dec.  63;  Heartt 

became  due,  it  was   necessary  that   an  t.  Rhode*,  66   111.   Wt ;    Wernwag  v. 

agreement  for  such  rate  should  appear  Mothershead,    3    Blackf.    (Ind.)   401; 

In  the  original    contract    in    writing.  Bates   v.   Wernwag,  4   Blockf.   (Ind.> 

Manerf.  Wilson,  16  S.  Car.  470.  373;  Kilgore  i>.  Powers,  5  Blackf.  (Ind.) 

The  rate   of  interest  which  should  31;  BilKngsly  «-  Calhoon,  7  Ind.  184; 

C-evail  after  the  maturity  of  a  contract,  KImmell  a.  Bums,  84  Ind.  370;  Shaw 

purely   a    matter  of   agreement — a  ir.  Rigbr,  84  Ind.375  ;  43Am.Rep.96; 

question  of  intention  as  disclosed  by  Hume  -n.  Mazelin,  84  Ind.  574;  Kerr 

the  Bontmct  itself— and  it  is  only  in  the  v.  Haverstick,  9^  Ind.  178 ;  Parvin  -o. 

ibienceof  a  contract  that  the  legal  rate  Hoopes,  Morr.   (Iowa)    394;    Hand  v. 

prerails.  Mobley  v.  Davega.  16  5.  Car.  Armstrong,  18  Iowa  334;    Thompson 

7] ;  43  Am.   Rep.  631;  Milter  K.  Hall,  v.    Plckel,3o    Iowa   490;   Gray   v. 

lis. Car.  141.  Briscoe,  6   Bush    (Ky.)    687;   Weema 

A  note  for  advances  payable  at  a  v.  Ventress,  14  La.  Ann.  367;  Letch- 
future  date,  secured  by  an  agricultural  ford  v.  S  tarns,  16  La.  Ann.  353; 
lien  which  provides  for  interest  on  the  Ayer  w.  Tilden,  15  Gray  (Mass.)  178; 
advances  at  the  rate  of  two  and  one-  77  Am.  Dec.  3sSt  Brannon  v.  Hursell, 
half  per  cent  a  month,  from  the  date  of  113  MaM.  63;  Union  Sav.  Inst.  -v.  Bos- 
tach  advance,  after  maturity  bears  le-  ton,  139  Mass.  83;  37  Am.  Rep.  305; 
galinterestonly.  Thatcher  v.  Massey,  Warner  v.  Juif,  38  Micb.  663;  Lasb  ti. 
30  S.  Car.  S4a.  Lambert,  ij  Minn.  416;  3  Am.  Rep.  143; 

Wot*  Parable  on  Dvmuid.— Notwilh-  Pltzer   v.  Barrett,  34  Mo.   84 ;   Broad- 

tUnding  the  fact  that,  where  a  note  is  way  Sav.  Bank  v.  Forbes,  79  Mo.  336; 

payable  on  time  with  interest  exceeding  Meaders  v.  Gray,  60  Miss.  400 ;  Tisbim- 

the  legal  rate,  no  more  than  the  legal  ingo  Sav.  Inst.  i;.  Buchanan,  60   Miss, 

rale  it  recoverable  after  maturity,  in  the  496;  Kellogg  v.  Lavender,  15  Neb.  356; 

absence  of  an  agreement   for  interest  48  Am.  Rep.  339  \  Cox  v.  Smith,  i  Nev. 

after  that  time,  where  a  note  Is  payable  171;   90   Am.   Dec.   476;    McLane   v. 

on  demand,  Interest  at  the  conventional  Abrams,  3  Nev.  199;  Wilson  v.  Marsh, 

rate  is  recoverable,  for  It  could  not  be  13  N.  J.  Eq.  389;  Monnett  v.  Sturges,  3$ 

the  Intention  of  the  parties  that  interest  Ohio  St.  384;  Marietta  Iron  Works  v. 

■t  tbe  rate  named  was  to  be  payable  Lotttmer,  35  Ohio  St.  631 ;  Hydraulic 

ontU  the  note  was  due  and  not  after-  Co.v.Chatlield,  sSOhio  St.  575;  Over- 

"ards,  as  there  was  no  Interval  of  time  ton  v.  Bolton,  9  Heilk.  (Tenn.)  762;  34 

aftertheootewasdeliveredbeforeltbe-  Am.  Rep.  367;   Pridgen   ti.  Andrews, 

came  due ;  It  was  due  imUinUr.   Paine  7  T».  461 ;  Hopkins  v.  Crittenden,  to 
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Ten.  i88:  Cecil  ■v.  Hicks,  J9  Gralt. 
(Va.)ii  ]6  Am.  Rep.  3911  Spencer  v. 
Maifield,  16  Wis.  1;^;  Pru>n  v.  Mil- 
WBukee,  18  Wis.  367;  Spaulding  v. 
Lord,  19  Wis.  533 ;  WiswelJ  ii.  Baxter, 
10  Wis.  680. 

Although  the  casei  are  numerous 
which  hold  looielj  Ihat,  in  tlie  abaence 
of  contract  for  interest  after  tnaturitj', 
damages  should  be  allowed  according 
to  the  standard  established  by  the  con- 
tract of  the  parties  up  lo  maturitj,  a 
close  examination  of  the  circumstances 
surrounding  the  various   transactions, 


ahlt  intent  may  be  implied  that  the 
-contract  rate  of  Interest  shall  prevail 
M  long  as  the  principal  is  retained.   In 


'   is, 


■ctly,  in  pursuance  of  the  Implied  con- 
tract, the  courts  In  their  opinions  fre- 
quently remarking  "  Surely  the  parties 
could  not  have  Intended,"  etc.,  and  al- 
lowing recovery  consistent  with  the 
reasonable  and  probable  intent  of  the 
parties,  according  to  the  rate  eipreaily 
agreed  upon  up  lo  maturity,  and  yet, 
as  damages.  Indeed,  in  some  jurisdic- 
tions, the  practice  seems  to  be  founded 
on  a  esse  in  which  interest  was  Inac- 
curately allowed  as  damages,  when  it 
should  have  been  recovered  as  interest, 
When   the   abore  authorities   are   re- 


pie,  that  in  the  abaenee  of  all  agree- 
ment, exfreaa  or  implied,  tor  Interest 
after  maturity,  that  damages  shall  be 
allowed  according  to  the  terms  of  the 
expired  contract.  Of  course,  however, 
this  does  not  apply  to  jurisdictions 
regulated  by  express  legislative  enact- 
ments on  the  subject. 

In  Union  Sav.  Inst,  v,  Boston,  139 
Mass.  83  ;  37  Am.  Rep,  305,  Gray,  C.  J., 
in  delivering  the  opinion  of  the  court, 
said :  "  When  a  written  agreement  is 
made,  as  authorized  by  the  statute,  to 
pay  a  greater  rate  of  interest  yearly  than 
six  per  cent.,  the  intention  of  the  con- 
tract and  effect  of  the  statute  appear  to 
us  to  be  that  the  creditor  shall  receive 
the  stipulated  rate  of  interest  so  long  as 
the  debtor  has  the  use  of  the  principal ; 
and  that,  in  an  action  upon  (he  con- 
tract, the  creditor  shall  recover  inter- 
est at  that  rate,  not  merely  until  the 
time  when  the  principal  is  agreed  to  be 
paid  to  him,  but  until  it  Is  actually  paid, 
or  his  claim  for  principal  and  interest 
judicially  established." 


In  an  action  for  the  balance  of  bd  ac- 
count, one  of  the  Items  of  which  con- 
sisted of  a  bill  of  exchange  for  iwo 
hundred  pounds  bearing  ten  per  cent 
interest,  which  had  been  dishonored,  the 
case  was  referred  to  a  master  who  gave, 
in  the  shape  of  damages,  interest  al  the 
rate  which  the  bond  had  tmrne  up  to 
maturity.  For  the  defendant  it  was  in- 
sisted that  the  master  had  erroneoualy 
allowed  ten  percent.,  five  per  cent,  being 
all  the  plaintiff  was  entitled  to  recover, 
and  it  was  moved  that  the  case  be  re- 
ferred back  to  the  master  for  reconsid- 
eration on  this  point,  flowever,  Chief 
JusticeCockbumsaid:  "Isee  no  ground 
ar  referring  this  case  back  to  the  master 
as  praj'ed.  He  has.  as  he  well  might, 
given  In  the  shape  of  damages  theraieof 
interest  the  parties  themselves  had  con- 
tracted for ;  I  Ihlnk  he  has  done  quite 
right"  Crowder,  J.,  In  the  same  case, 
said;  "  I  am  of  the  same  opinion.  The 
master  would,  I  Ihink,  have  acted  very 
unreasonablj'  if  he  had  not  assessed  the 
damages  by  the  rate  which  the  parties 
had  stipulated  as  the  value  of  the  money. 
Keene  z:  Keene,  3  C.  B.  N.  S.  144. 

In  Cook  I/.  Fowler,  L.  R..7  H.L.  27, 
the  Lord  Chancellor  said  that  accordii^ 
to  the  well-known  principle  which  hat 
been  referred  to  in  many  cases :  "  Any 
claim  in  the  nature  of  a  claim  for  In- 
terest, after  the  day  up  to  which  interest 
was  stipulated  for,  would  be  a  claim 
really,  not  for  a  stipulated  sum  and  in- 
terest, but  for  damages,  and  then  it 
would  be  for  the  tribunal  before  which 
the  claim  was  asserted  to  consider  the 
position  of  the  claimant,  and  the  sum 
which  properly,  and  under  all  the  cir- 
cumstances, should  be  awarded  for  dam- 
ages. No  doubt,  ^riDia_/iirr>,  theraieof 
interest  stipulated  for  up  to  the  time 
certain  might  be  taken,  and  generally 
would  be  taken,  as  the  measure  of  in- 
terest- but  that  would  not  be  conclusive. 
It  would  be  for  the  tribunal  to  look  at 
all  the  circumstances  of  the  case,  and 
to  decide  what  was  the  proper  sum  to 
be  awarded  by  way  of  damages." 

In  Morgan  v.  Jones,  8  Eich,  620.  the 
owner  of  a  vessel  mortgaged  It  as  se- 
curity for  a  debt,  with  the  proviso  for 
a  redemption  on  payment  of  the  prin- 
cipal and  interest  at  the  rate  of  ten  per 
cent  in  six  months,  but  without  any 
provision  as  to  the  payment  of  interest 
after  that  time.  The  principal  not  be- 
ing paid  then,  it  was  held  tiiat  the 
mortgagee  was  entitled  to  interest  at  the 
same  rate  until  payment. 

The  case  of  Spencer  v.  Maxfield,  16 
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Wit.  178,  held  that  vheM  the  partj 
has  given  an  obllg'tion  for  the  pay- 
ment of  a  sum  of  money  bj'  a  cer- 
tain daj,  with  intereit  at  a  higher  rate 
than  that  prescribed  by  law,  in  the  ab- 
sence of  an  agreement  on  the  subject, 
such  high  rate  of  interest  will  continue, 
not  only  tinlll  the  money  \a  due,  but  90 
long  as  it  IK  held  or  detained  \tf  the 
debtor,  though  such  obligation  is  en- 
tirelv  silent  as  to  tbe  rate  of  interest 
after  its  maturity. 

The  court,  in  McLone  v.  Abrams,  l 
Nev.  199,  regards  the  statutory  rate  of 
interest,  as  damages  prescribed  bj  law 
for  the  witbholdlngof  money,  but  hold* 
that,  for  the  withholding  of  money 
which  bean  a  higher  rate  of  interest  by 
contract,  a  correaponding  damage  ii  al- 
lowed. This  higher  rate  continues  un- 
til payment,  although  thecontract  itself 
does  not  provide  for  such  higher  rate 
■fler  the  maturi^  of  the  debt.  And  in 
Kcll<^  V.  Lavender,  ij  Neb.  156:48 
Am.  Rep.  339,  it  is  decided  that  where 
the  rate  of  interest  is  fixed  in  the  note, 
llgoverns  not  only  until  maturity,  but 
until    payment,   unless  otherwise    ex- 

In  Union  Sav.  Inst.  v.  Boston,  139 
Hais.  83 ;  37  Am.  Rep,  305,  it  was  held 
that  interest  after  the  maturity  ol  a 
note,  and  at\er  the  breach  of  a  contract 
to  pay,  is  recoverable  not  strictly  as 
part  of  the  debt,  but  rather  as  damages, 
ordinarily  to  be  measured  according  to 
the  intention  manifested  by  the  con- 
tract and  by  the  standard  therebv  es- 
tablished. The  court  cited  Price  ii. 
Great  Western  R.  Co.,  16  M.  &  W. 
144;  and  the  language  of  Willes,  J.,  in 
Keene  v.  Keene,  3  C.  B.  N-  S.  144. 

In  Che  case  of  Kilgore  v.  Powers,  5 
BUcU.  (Ind.J  »,  the  contract  rate  aft- 
er maturity,  and  without  express  stip- 
ulation for  a  rate  of  interest  after  ma- 
turity, was  allowed  to  be  recovered,  as 
the  court  expressed  it,  "conformably  to 
thetermsof  thecontract;  "  but  whether 
this  refers  to  an  implied  contract  after 
maturity,  or  the  expired  preexisting 
coDtrsct  is  not  stated.  This  case  was 
sobeequently  overruled  by  Burns  v,  An- 
derson. 68  Ind.  101,  but  the  rule  as  set 
up  in  this  latter  case  has  been  in  turn 
repudiated,  and  the  doctrine  declared 
in  Kilgore  c.  Powers,  recognized  and 
re-established.  Thus  in  Shaw  v. 
Rigby,  84  Ind.  373;  43  Am.  Rep,  96, 
the  court  referred  with  approval  to  the 
•bore  case,  and  held  that  where  an  in- 
terest-bearing  promissory  note  con- 
tains no  provision  for  any  rate  of  inter- 


est after  its  maturity,  in  a  suit  upon 
such  note,  interest  after  maturity  will 
be  recoverable  as  damages,  and  the 
proper  measure  of  such  damages  will 
be  the  rate  of  interest  borne  by  the  note 
before  its  maturity.  The  force  of  this 
decision  as  an  authority  on  tbe  rate  of 
interest  to  be  recovered,  in  the  at>sence 
of  contract,  is  somewhat  lessened  on 
account  of  the  fact  that  the  note  on 
which  suit  was  brought  was  In  form, 
"  One  day  after  date  we  promise  to 
pay,  etc.,  with  ten  per  cent,  interest, 
value  received."  Hence,  it  might  Iw 
contended  Chat,  while  there  was  no  ex- 
press agreement  Chat  this  rate  should 
be  l)orne  after  maturity,  it  was  un- 
likely that  it  was  the  intention,  or  ex- 
pectation of  the  parties  to  the  note,  that 
it  should  be  paid  at  maturity,  or  that 
it  should  bear  the  agreed  rate  of  inter- 


scarcely  more  than  half  the  r 
tracted  to  be  paid. 

However,  in  Kimmell  v.  Burns,  84 
Ind.  370,  Che  note  sued  on  was  subject 
to  no  such  construction,  and  yet  the 
same  conclusion  was  reached. 

And  in  Hume  v.  Mazelin.  84  Ind. 
574,  it  was  held  Chat  a  note  specifying 
e  certain  rate  of  Interest  before  matu- 
rity, continued  to  draw  Interest  at  the 
same  rate  until  paid  or  me^ed  in  a 
judgment. 

In  Meaders  v.  Gray,  60  Miss.  400 ;  45 
Am.  Rep.  414,  Campbell,  C.  J„  in  deliv- 
ering theopinlon  of  the  court  used  the 
following  language  :  "  We  are  satisfied 
that  to  hold  Ihat  the  stipulated  rate  of 
Interest  shall  not  govern  afCer  the 
maturity  of  the  contract,  would  be  to 
disregard  the  plain  intent  and  com- 
mon understanding  of  men  in  their 
contracts,  to  nervert  the  unmistakable 
meaning  of  their  language,  and  un- 
justly to  pay  defaulting  debtors  a  pre- 
mium not  contemplated  by  them,  for 
their  default.  It  is  probable  that  no 
man  ever  promised  a  stipulated  rate  of 
interest  who  did  not  well  understand 
that  it  was  to  be  borne  as  long  as  the  debt 
remained  unpaid.  When  the  contract- 
ing parties  stipulate  for  a  rate  of  in- 
terest different  from  that  prescribed  by 
law,  their  agreement,  if  not  prohibited 
by  the  statute,  Jixes  the  incident  of  tlie 
debt  which  attends  it  as  long  as  it  cx' 
Ists,  and  to  tay  the  rate  fixed  by  sCaCute, 
to  govern  in  the  absence  of  a  conven- 
tional rate  shall  at  any  time  supersede 
the  rate  agreed  on,  is  to  do  violence  to 
the  right  of  parties  to  make  their  agree- 
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to  the  contract  intended  to  abide  by  the  contract  rate  until  the 
debt  was  actually  paid,^  the  better  doctrine  is  believed  to  be  that 


meot   a  aubstitute   for    the    statutory  it  Is  due  and  payable,   but  where   the 

rate."     See  also  Tishlmlngo  Sav.  Insti-  contract  rate  wai  for  inlerest  until  the 

tutioo  u.  Buchanan,  60  MJEs.  496.  lime  when  the   principal   sum   should 

In  Phinrtey  v.  Baldwin,  16  ill.  108;  become  due  and  pajable,  no  such  pre- 
61  Am.  Dec.  63,  an  action  of  aGBumpsit  sumption  can  arise,  unless  the  parties 
was  brought  on  Ihe  following  note  :  expressly  stipulate  that  the  principal 
"  Thirtv  days  afler  date,  I  promise  to  sum  shall  draw  interest  at  the  conven- 
pay  to  the  order  of  Harvey  Pbinney  tional  rate  only  until  the  time  when  it 
(loo,  for  value  received,  with  interest  becomes  payable,  thus  negativing  the 
from  date,  at  five  per  cent,  per  month."  idea  that  it  shall  bear  interest  at  the 
This  note  was  dated  in  California,  and  contract  rate  after  the  period  of  credit, 
on  the  trial  the  plaintiff  introduced  the  E^eaUoSpauldingu.  L.ord,  19  Wis.  533. 
note  described  In  the  declaration,  and  Iowa.  —  Under  the  law  of  lov/a, 
proved  that  the  rate  contracted  for  was  though  the  leg-at  rate  of  interest  ia  six 
not  Illegal  in  Califormia.  The  court  of  per  cent.,  municipal  bonds  In  that  sutte 
appeals, considerlngthe  caseupona  writ  liearlng  ten  percent.  Interest  before 
of  error,  said  :  "  There  can  be  no  rea-  maturity,  bear  the  same  rate  aflerwurd, 
sonable  doubt  as  to  the  true  construe-  and  the  judgment  rendered  on  such 
tion  of  the  instrument.  It  Is  a  promise  bonds  bears  Interest  on  the  amount  due 
to  pay  $200  in  thirty  days,  and  interest  on  the  bonds  at  Che  same  rate  which 
thereon  at  the  rate  of  five  per  cent,  per  the  bonds  themselves  bear.  CromweU 
month.  The  note  continues  to  bear  that  «.  Sac  County,  96  U.  S.  <[ ;  Hand  f. 
rate  of  Interest  so  long  as  the  principal  Armstrong,  18  Iowa  334 ;  Thompson  v. 
remains  unpaid.  The  maker  under-  Picket,  30  Iowa  490. 
takes  to  pay  Interest  at  that  rate  while  Minnesota. — Under  l>ie  Minnesota 
he  withholds  payment  of  the  principal ;  Stat.  (1S60),  contracts  for  the  pa^- 
that  Is  the  compensation  which  (he  mentof  money.contafnlngastipulation 
payee  Is  to  receive  for  forbearance  of  for  the  payment  of  Interest  clearly  ex- 
the  money.  We  entertain  no  doubt  pressed  therein,  shall  bear  the  aame  rate 
that  this  was  the  real  understanding  of  of  interest  after  maturity  as  before,  pro- 
the  parties.  It  was  not  their  Intention  vided  the  rate  agreed  to  be  paid  doe* 
that  this  rate  of  Interest  should  cease  on  not  exceed  twelve  per  cent.  Ldsh  r. 
the  maturity  of  the  note,  and  that  ft  Lambert,  15  Minn.  416;  3  Am.  Rep.  141. 
should  thereafter  only  bear  Interest  at  Nevada. — Under  legislative  enact- 
the  rate  of  ten  per  cent,  per  annum,  ments  in  Nevada,  the  courts  have  held 
Such  a  construction  could  not  be  put  that  the  same  rate  of  Interest,  agreed 
upon  the  instrument  without  doing  vi-  upon  by  the  parties  to  be  paid  before 
olence  to  the  Intention  of  the  parties,  the  debt  becomes  due,  shall  be  allowed 
Itwould,lneffect,bemakinganewcon-  after  its  maturity  instead  of  the  l^al 
tract  for  them.  They  evidently  contem-  rate.  McLane  f.  Abrams,  3  Nev.  199. 
plated  butonerateof  Interest, and  that  Oiio.— In  Ohio,  under  the  act  of 
rate  was  to  continue  until  payment  May  4th,  1869,  parties  may  stipulate  in 
should  be  made.  The  plaintiff  was  en-  a  note  for  any  rate  of  Interest  not  en- 
titled to  recover  Interest  on  the  princi-  ceeding  eight  per  cent,  per  annum,  and 
pat  at  the  rate  of  sixty  per  cent,  per  such  note  after  maturity  will  continue 
annum  from  the  date  of  the  note  until  to  bear  the  stipulated  rate  until  pay- 
the  rendition  of  judgment."  ment  without  an  express  agreement  to 

In  Spencer  u.  Maxfield,  16  Wis.  17B,  that  effect.     Marietta   Iron   Works  v. 

andPruynii.  Milwaukee,   18  Wis.  367,  Loltimer,  it,  Ohio  St,  6ai.     See  also 

it  was  held  that  vrbere  a  party  gives  his  Hydraulic   Co.  v.  Chatfield,   38   Ohio 

obligation  for  the  payment  of  a  sum  of  St.  575. 

money  by  a  certain  dav,  with  Interest  The  court,  In  Monnett  v.  Sturgea,  as 
at  a  higher  rate  than  that  allowed  by  Ohio  St.  384,  held  that  a  contract  to 
law,  in  the  absence  of  any  agreement  pay  a  speciiied  rale  of  Interest,  is  a  con- 
on  the  subject,  it  will  be  presumed  that  tract  to  pay  interest  at  that  rate  until 
the  parties  Intended  that  such  higher  the  principal  debt  Is  paid,  and  not 
rate  should  be  paid  as  long  as  the  merely  for  the  time  the  note  is  to  run. 
money  is  withheld  from  one  to  whom  1.  Thus,  in   Bell  v.   New  York,  10. 
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the  debtor,  if  he  retains  the  principal  after   maturity,  may  be 
required  to  pay  the  rate  of  interest  established  by  law.* 

Paige  (N.  Y.}  69,  It  itbb  held  that  where  covered  against  the  derendant  for,  and 
■  mortgagee  has  contracted  to  receive  on  account  of,  hi»  Illegal  detetition  of 
a  particular  rate  of  interest,  less  than  the  debt  from  the  plaintilf. 
thelegalrate,  during  the  time  of  credit  In  U.  S.  Bank  v.  Chapin,  9  Wend. 
agreed  upon  bj  the  partj,  if  he  allows  (N.  Y.)  471,  it  was  held  that  a  bank, 
the  mortgagee  to  remain  in  posseMion  which  is  by  law  limited  to  six  per  cent, 
after  the  mortgage  money  becomea  due  interest  upon  all  dUcounta,  la  entitled 
and  payable,  it  is  reasonable  to  presume  lo  recover  at  the  rate  of  seven  per  cent. 
that  the  understanding  of  the  parties  from  the  time  the  debt  becomes  due ; 
i»,  that  inter  eat  shall  continue  at  the  (hat  the  clause  in  the  charter  limiting 
lame  rate  until  the  creditor  think*  the  rate  of  interest  to  six  per  cent,  re- 
proper  to  demand  pavment.  ferred  only  to  discounts  in  the  ordinary 

In  Van  Beuren  i>.'Van  Gaasbeck,  4  course  of  busioess,  and  the  contract 
Caw.  (N.  Y.)  496,  the  defendant  owed  with  the  bank  having  been  broken,  the 
the  plaintiff's  testator  a  bond  bearing  defendant  was  liable  to  paj  the  rate  of 
tix  per  cent,  interest  which  had  re-  interest  fixed  by  the  lex  laci  from  the 
maiaed  unpaid  for  more  than  thirty  time  the  debt  become  due. 
jean.  Tbis,it  would  aeem,  might  rea-  For  a  case  similar  to  United  States 
iDnably  be  construed  into  acquiescence  Bank  v.  Chapin,  see  Kitchen  v.  Mo- 
on the  part  of  the  creditor,  or  his  exec-  bile  Bank,  14  Ata.  1,^3. 
utor,  to  allow  the  retention  of  the  The  case  of  Henderson  r.  Lauren*, 
money  on  the  terms  of  the  contract.  I  Desaua.  (S.  Car.)  170,  was  an  action 
Anolber  point  may  also  be  coniidered;  brought  against  an  executor  to  recover 
the  bond  was  dated  Feb.  6th,  1786  and  a  legacy  which  the  testator  directed  to 
conditioned  to  pay  t7t3-5o  Feb,  6th,  bear  five  per  cent,  interest  and  be  paid 
178;,  with  intereat  at  and  after  the  rale  at  a  certain  time.  The  time  for  it* 
of  six  per  cent,  per  annum.  It  is  not  a1-  payment  having  pasted,  the  court  de- 
togeiher clear  what  tlie  words  "at  and  creed  that  it  should  be  paid  with  io- 
afler,"  which  appear  in  the  bond,  mean,  terest  at  five  per  cent,  up  to  the  timet 
but  from  the  opinion  of  the  court,  it  when  it  was  due,  and  seven  per  cent, 
nay  be  inferred  that  the  judicial  con-  which  was  the  legal  rate,  thereafter. 
ttructlon  was  that  six  per  cent.,  the  Abaanc*  of  All  aoiLtra«t. — It  will  be 
rate  mentioned,  was  to  prevail  as  well  observedthat  thefollDwingcai;es,main- 
after  u  until  maturity,  for  Woodworth,  taining  that  where  the  contract  rate  is 
J-,  in  delivering  the  opinion  of  the  lower  than  the  legal  rate,  the  for- 
court,  observed  :  "  "Die  bond  is  condi-  mer  shall  prevail  after  maturity,  do 
Honed  for  the  payment  of  interest  at  not  consider  the  question  in  the  n*«»iee 
the  rate  of  six  per  cent,  per  annum.  tt/'n/Zfcn/ract  on  the  subject  but  regard 
The  contract  of  the  parties  is  not  con-  the  agreement  as  still  subsisting.  Nat- 
fined  to  the  time  limited  for  the  pay-  urally,  as  long  as  the  contract  Itself 
meat  of  the  principal,  but  Is  general  endures,  Interest  according  to  its  terms 
and  continues  until  the  contract  ceases  may  be  recovered  ;  but  where  a  party 
to  operate."  The  language  of  the  judge,  has  obtained  money  for  a  limited  time 
however,  is  almost  as  uncertain  in  at  a  reduced  rate  of  interest,  to  clothe 
meaning  aa  the  language  of  the  cotl-  him  with  the  power  to  violate  his  ob- 
tract  which  he  seeks  to  construe.  ligation,   and   to  retain   indefinitely   a 

1.  In  Ludwick  V.  Huntzinger,  5  W.  benefit  to  which  he  is   entitled  by  his 

&S.  (Pa.1  51,   the   stipulated   intereet  cotitract    only   until    a    specified  day, 

on  a  bond  was  less  than  (he  legal  rate,  would  be  a  subversion  of  all  principles 

and  interest  was  allowed  subsequent  to  of  right  and  justice.  A  defaulter  would 

the  maturity   at   the  legal   rate.    The  thus  be  enabled  to  derive  an  advantage 

•upreme  court  of  Pennsylvania,  in  its  from  his  own  wrong,   and   a  premium 

opinlon.saidthat until  the  bond  became  paid  delinquent  debtors  for  every  vio- 

pajable  the  agreement  of  the  parties  lation  of  their  contracts.     In  this  cod- 

legulated  the  allowance  of  interest  and  nection   see  the  dictum  of  Cole,  J„  la 

its  rate;  but  after  that  the  law  inter-  Spencer  v.  Maxfield,  16  Wis.  181. 
poiesnnlonly  toa11ow,butto  regulate.        The  conclusion  of  the  court  In  Law- 

tbe  rate  of  interest  that  could  be  re-  rence  v.  Leake,  etc.,  Orphan   House,  a 
j8  C.  of  L.— 33                           887 
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h.  Reception  of  Verdict.~As  is  indicated  by  the  definition 

of  a  verdict,  when  the  decision  of  the  jury  on  the  issues  submitted 
to  thCRi  is  reached,  it  is  to  be  reported  to  the  court. 

(i)  By  Whom  Received. — The  reception  of  the  verdict  is  the 
function  of  the  judge  who  presided  at  the  trial  of  the  cause,  and 

it  has  been  held  that  it  may  not  be  delegated  by  him  to  another; 
that  neither  the  clerk  of  the  court,  nor  an  attorney,  though  with 
the  consent  of  the  parties  concerned,  can  lawfully  preside  at  the 
reception  of  the  result  of  the  jury's  deliberations.*     These  asser- 

Den.  {N.   Y.)   577,  seems   to   involve,  were  nol  entHled  to  thelegal  rate.sercn 

though  perhapi  Indirectly,  this  prind-  percent.,  from  the  time  or  the  forfeiture, 

pie.     In  this  case  it  appeared  that   a  The  court  held  thkt  interest  muK  be 

certain  gum  of  monej  had  been  lent  at  decreed  according  to  the  contract  of  the 

a  rate  less  than  the  legal  rate  of  Interest,  parties  until  the  contract  ceased  to  op- 

witb  no  definite  agreement  as  to  when  erale  by  being  merged  in  the  decree, 
the  money  should  be  repaid.     After  the         The  case  of  New  York  L.  Ina.,  etc, 

death  of  the  lender  and  demand  of  the  Co.  i'.  Manning,  3  Sandf.  Ch.(N.¥.) 

debt   by  hU   representatives,  the  bor-  5S,  has  been  sometimes  cited  to  tuttaln 

rower  denied  the  debt  and  attempted  to  the  proposition  that  the  contract  rste, 

conceal  evidence  of  the  indebtedness,  where  it  Is  less  than  the  iegal  rate,  pre- 

It  was   held  th&t  this  fraudulent  con-  vails  after  maturity.    This  casecertaio- 

duct  on  the  part  of  the  tMrrower  was  lydocsnotdirectly  determine  the  point, 

a  breach  of  the  contract  allowing  him  and  as  far  ^s  analogy  is  concerned,  It 

the  benefit  of  the  reduced  tate  of  In-  would  seem  rather  to  support  the  doC' 

terest,  and  that  from  the  time  of  the  trine  In  favor  of  the  subctitutian  of  tlie 

denial    and     attempted     concealment,  legal  rate.     The  sole  question  in  thi* 

legal  interest  became  due.  casenas:  Canamortgagar.whoseroort- 

The  Srat  cane  to  be  nodced,  In  Its  gage  secured  six  per  cent,  intereat  and 
contradiction  of  the  doctrine  laid  down  who,  after  the  money  became  due,  rega- 
in the  text.  Is  Andrews  ■v.  Keeler,  ig  Uriy  paid  Interest  at  the  rate  of  *emi 
Hun  (N.  Y.)  87.  This  was  an  appeal  per  cent,  afterwards  claim  to  have  the 
from  a  judgment  In  favor  of  the  plain'  excess  which  he  has  paid  beyond  lil 
tiff  entered  upon  the  report  of  a  rcf-  per  cent.,  applied  to  eitingiiiah  the 
eree.  An  item  of  the  plaintiff's  account  pr^ndpa! ;  and  it  was  answered  In  tfae 
was  a  promissory  note  made   by   the  negative. 

defendant,  dated  April  17th,  1867,  pay-         See  also  Sullivan  v.  Posdlck.  10  Hns 

able  ten  days  afler  date  with  interest  (N.  Y.)  181,  where  the  court  cited  tlte 

at  six  per  cent.,  and  the  referee,  after  above  cases  to  auitain  the  proposition 

deducting   some   admitted    credits,   a1-  that  "  when  a  contract  calls  for  interest 

lowed    the    plaintiff    interest    on   the  at  less  than  the  legal  rate,  the  same  rate 

balance  at  the  rate  of  seven  per  cent,  of  interest  continues  after  the  debt  lie- 

from   the  date  of  the  maturl^  of  Che  comet  due,  and  until  judgment." 
note.     The  court   held   that  this   was        1.  Willett   v.   Porter,   43    Ind.  350; 

error,  and  that  the  true  rule  Is,  that  in-  BritCon  i'.  Fox,  39  Ind.  369;  McClure 

tereet  should  be  computed  according  to  v.  State,  77  Ind.  187;  Quinn  ».  State. 

the  rate  prescribed  by  the  contract  un-  130    Ind.    340;     Wright    v.    Boon,   ) 

til  it  ceases  to  operate  by  being  merged  Greene  (Iowa)  458;  Hinman  v.  People, 

In  a  judgment.  13  Hun  (N.  Y.)  a66;  Hiller  v.  English, 

Precisely   the   same    rule   was   pro-  4   Strobh.   (S.   Car.}   466;    Baltimore, 

claimed  in   the  case  of  Milleri/.  ^'i.f  etc.,  R.  Co.  11.  Polly,  14  Gratt.  (Va.) 

roughs,  4  Johns.  Cb.  (N.  Y.}  436.  This  447.  And  see  Jones  i'.  State,  97  Ala.  77. 
was  a  suit  on  a  bond  for  which  a  mort-         Receiving  Uie  verdict  is  one,  if  not 

gags  was  taken  as  security,  the  inter-  the  most  important  of  the  proceedings 

est  was  expressed  to  be  at  the  rate  of  during  the  trial.     It  must  be  receivMl 

«ix  per  cent,  per  annum,  and  the  day  by  the   court   before    which   the  trial 

of  payment  having  passed,  the  bondand  was  had.  and  if  not,  the.  verdict  is  a 

mortage   became    forfeited  and    the  nullity  and  not  authority  for  sentence, 

question   wa^    whether   the    plaintiffs  Hinman  v.  People,  13  Hud  (N.  Y.)s66. 


)v  Google 


VERDICT.  BMepttM  A  Tii4let, 


tions,  however,  have  not  remained  uncontradicted,  it  having  been 
declared  that  proceedings  appertaining  to  the  reception  of  the 
verdict,  being  mere  matters  of  practice,  are  for  the  courts  to  reg- 
ulate in  the  exercise  of  a  reasonable  discretion.* 

Presence  of  All  of  Several  fudges.  —  It  seems  that  where 
the  court  is  composed  of  several  judges,  the  absence  of  one 
will  not  impair  the  validity  of  a  verdict  received  under  such  cir- 
cumstances." Some  adjudications  qualify  this  doctrine  by  main- 
taining that,  unless  it  is  a  mere  temporary  absence,  antmorevert- 
endi,  the  court  is  dismembered,  the  trial  abandoned,  and  a  ver- 
dict rendered  during  such  disorganized  condition  is  void.' 

In  WiU«tt  V.  Porter,  41  Ind.  150,  the  wa«  attacked  bj  the  appeliint,  among 

judge,  with  the  content  of  the  parti ea,  other  asaignments  at  error,  upon  the 

Miihorizcd  the  derk  to  preside  at   the  ground  that  the  defendant  had  an  abso- 

retum  of  the  jurj  to  receive  the  verdict,  lute  right  to  have  the  jarj  polled  on 

It  wu  held  that  a  verdict  so   received  the  reception  of  the  verdict,  end  (hat 

was  whollj   Invalid.     See   also   Baltl-  an  agreement  bj  counsel  to  the  effect, 

more,  etc.,  R.  Co.   v.  Polly,   14  Gratt.  that  the  verdict  might  be  returned  dur- 

<Vh,)447;  Waller  p.  State,  40  Ala,  331.  inga  reccMof  thecourt,  into  the  hands 

Save  in  certain  statutory   cases,   the  of  the  clerk,  could  not  be  construed  as 

judge  has  no  right  to  authorize  an   at-  '   '      ■■  -■  ■      ■   ■  ■      ■"■      ■    ■ 
lorney,  in  his  abaence,  to  hold  court  or 

10  perform  any  of  his   official   duties. 
In  Britton  v.  Foi,  39  Ind.  369,  a  verdict 

returned  under  such  circumstances  was  ,  _  ..     j^. -..   

held  invalid,  and  the  fact  that  the  de-  practice  of  having  the  clerk  receive  the 

feodant's  counsel  was  present  made  no  verdict.      See   alto    Wiltoughby   v. 

difference.  Threadgill,  72  N.  Car.  43S;   Houston 

OMMBtofPuUM—Sflbot of.— Though  V.  Potts,  64  N.  Car.  33;  State  1^.  Austin, 

the  consent  of  the  parties   can    cure  loS  N.  Car.  780. 
nuny  errors.  Illegalities,  and  omisEions,         1,  Wathan   v,   Penebaker,   3    Bibb 

11  cannor  authorize  or  legalize  a  change  (Ky.)  99. 

in  the  modes  of  proceeding  ifhich  the  The  court  of  appeals,  in  Blend  i>.  Peo-   ' 

law  lias  prescribed  for  the  government  plc,^!  N.  Y.6a4,decided  that  the  con- 

ind    direction   of   its   legal    tribunata.  vicllonof  the  plaintiff  inerrorshould  be 

Biltiroore.   etc.,   R.   Co.   v.   Polly,   14  reversed  because  one  of  the  justices  in 

Gratt.  (Va.)  447.     In  this  case  thecourt  sesston  left  the  bench  during  the  trial, 

«r  appeals  characterized  the  practice  of  and  the  county  judge  appointed  another 

the  circuit   court  in   authorizing    the  justice  of  the  peace  to  I1II  his  place,  and 

tierk,  with  consent  of  the  parties,  to  re-  the   trial   proceeded   before   the  court 

ceive  the  verdict,  in  the  absence  of  the  thus   organized.     The   learned  judge, 

jodge,  at  pernicious,  and  not  sanctioned  who  delivered  the  opinion  of  the  court, 

by  any  authority,  legislative  or  judicial,  aald  :  "When  Elwood  abandoned   the 

1.  Palmerw.  Harper,  Wright  (Ohio)  trial  the  court  was  disorganized,  go  far 

J83-  as  this  trial  was  concerned.    This  ia  not 

In  Alabama,  the   supreme   court  in  the  case  where  a  member  of  the  court 

Sorrelle  v.  Craig,  9  Ala.  534,  following,  leaves  the  bench  for  a  few  moments  in- 

astheysay.  what  they  "conceive  to  be  tending  to  return,  and  does  return,  but 


le  best  established  practice,"  allowed     a   total    abandonment  of  the   l.._ 

the  clerk  to  receive  the  verdict,  and  on  consequence  of  which  one-third  of  the 

Sunday.  court  is  changed." 

In  Brown  n,  SUte,  63  Ala.  97,  a  ver-  8.  In  the   case  of    People  v.  Dohr- 

,^  consent  of  the  parties,  was  re-  Ing,  39  N.  Y.  374;  17  Am.  Rep.  349,  It 


tnmed  tothe  clerk  during  a  brief  re-     was  held  that 
"""  '  .....     ji^j  disoiganli 

justices  orsessions  left  the  bench  di 
the  trial,  went  to  the  witne 
The  jnc^ment    was  examined  as  a  witness 


cew  of  the   court.     The   attention   of  not  disorganized   because  one  of   the 

the  supreme  court  was  not  called  to  justices  ofsessions  left  the  bench  during 

this  irregularity,  and  it  seemt  to  have  the  trial,  went  to  the  witness  stand  and 
been  unnoticed  by  it. 
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(2)  When  Received. — The  general  rule  is  that  the  verdict 
should  be  returned  before  the  expiration  of  the  term  at  which  the 
cause  is  tried.*  But  in  this,  as  in  all  questions  of  practice,  there 
is  a  great  diversity  of  procedure.*  It  is  also  maintained  that  a 
verdict  cannot  be  received  during  an  adjournment  of  the  court, 
for  while  the  court  is  not  in  session  it  is  incompetent  to  transact 
judicial  business.^     But  this  also  is  controverted.^ 

Folger,  Jt  assigns  as  a  reason  why  the  since  the  same  judge  presides,  the  lame 
Irregularity'  of  the  justice,  in  !eavin|{  the  jurisdiction  continues,  and  the  venue  ll 
bench  and  being  examined  as  a  witneGS,  identical  the  following  Monday  morn- 
did  not  disorganiie  the  court,  "  That  the  Ing,  when  judgment  may  be  pronounced 
justice  did  not  leave  the  court  room  on  such  verdict.  Bales  v.  Com.  (Kv. 
while  the  trial  was  progressing;  he  did  1S89),  11  S.  W.  Rep.  470. 
not  abandon  the  trial ;  he  left  the  bench  S.  /n  re  Green,  16  III,  334;  DeUnd 
for  a  space  Intending  soon  to  return  to  v.  Richardson,  4  Den.  (N.  Y.)  95; 
It  and  did  return."  The  ruling  of  the  Weeks  -a.  Lyon,  18  Barb.  (N-  Y.)  5J0: 
last  case  cited  followed  that  in  Tuttle  Shamoliin  Coal,  etc.,  Co.  v.  Mitman,  3 
V,  People,  36  N.  Y.  431 ;  and  in  People  Pa.  St.  379;  Person  v.  Nefgh,  tfl  Pa. 
■V.  Reagle,  60  Barb.  {N.  Y.)  517.  St.  199. 

I.  Nabors  v.  State,  6  Ala.  300;  Ex  f.  Dnrlux  AdJonnuiLUit — Void. — The  case 

Juneman,  38  Tex.  App.  4S6 ;  Harper  v.  of  Sbamokin  Coal,  etc.,  Co.  v.  Milman, 

Stale,  43  Tei.  431.  3  Pa.  St,  379,  was  given  to  the  jury  in 

T*rmi  af  court  are  those  portions  of  the  mornmg  and  the   jury   retired  la 

the  year  set  apart  by  law  for  the  trans-  deliberate    upon     their    verdict    The 

action  of  judicial  business,  and  within  court   then   adjourned  until    half  past 

which  it  should  be  performed.   Morton  two  in  the  afternoon  of  the  same   dar; 

V.  Miller,  38  Pa.  St.  Z70.  during  the  interval,  and  between  the 

FrolDiiEatlDiL  of  Tarm. — In  the  case  of  adjournment  and  the  time  for  the  re- 
Gregg  V.  Cooke,  Peclt  (Tenn.)  83,  the  assemblirg  of  the  court,  the  judge  took 
circuit  judge  had  prolonged  the  term  his  seat  upon  the  bench  and  received 
of  his  court  beyond  the  time  appointed  the  verdict  of  the  jury  which  was  then 
by  law  for  its  continuance.  The  pro-  entered  on  the  minutes  of  the  court  by 
ceedings  were  held  to  be  coram  non  the  prothonotary,  in  the  absence  of 
judice  and  void.  both   the  defendant  and   his   counsel. 

The  court,  in  Archer  v.  Ross,  3  111.  After  the  entering  of  the  verdict  the 

303,  was  holding  a  term  in  one  county,  judge  left  the  bench,  and  the  court  met 

and   during   the   continuance    of  such  at  the  time  to  which  It  w-as  adjourned 

regular  term,  appointed  a  special  term  in  the  morning.   On  appeal,  it  was  held 

for  the  same  county,  to  commence  on  to  be  a  fatal  irregularity,  and  the  judg- 

the  day  appointed  by  law  for  the  com-  ment  was  reversed. 

mencement  ofatermin  another  county.  In  Ifebraska,  under  similar  circum- 

A   judgment  rendered  in  such  special  stances,  a  verdict  was  declared  invalid. 

term  was  held  to  be  void  and  unau-  Longfellow  v.  State,  10  Neb.  loj. 

thorlzed.     See   also   Davis  v.    Fish,  i  4.  DutUie  Idjiraiiunuit — Taltd. — The 

Greene  (Iowa)  406;  68  Am.  Dec.  387;  case  of  Barrett  v.  State,  I   Wis.  175,  in 

Grable  v.  State,  >  Greene  (Iowa)  559.  considering  the  question  how   far  an 

1.  A  contrary  practice  seems  to  pre-  adjournment  of  the  court  from  day  to 

vail  in  Wiscouiin,  ai  evidenced   by  the  day  during  the  term  suspends  its  func- 

decision  of  the  court  in  State  i'.  Leahy,  tions  during  the  adiournment,ar rived  M 

I  Wis.  158.  a  different  conclusion.   In  this  InsUnce 

In  Kentucky,  it  has  been  decided  that  the  trial  commenced  on  the  39th  day  of 

a  verdict  rendered  after  twelve  o'clock  March  and  continued  until  about  th'ree 

on    Saturday   night  at  the    close  of  a  o'clock  the   next  afternoon,  when  the 

apeclaiferm.calledaweeklnadvanceof  jury  retired  to  consider  their  verdict 

tiie  regular  term,  may  be  received  where  At  half  past  six  the  same  evening  the 

there   is  no  conflict  with  the  regular  courtadjourned  untilhatf  pasteigbtlhe 

terms  required  to  be  held  b}-  a  judge  in  following  morning,  and  during  Ihatin- 

any    other  county.     This   practice    is  tervat,  about  eleven  o'clock  at   nighl, 

allowed  instead  of  requiring  a  delay,  March  30th,  the  judge   was  Informed 
840 
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(a)  KtNptlon  M  Svaday. — The  great  weight  of  authority,  and  es- 
pecially the  more  recent  decisions,  seem  to  be  in  favor  of  allow- 
ing the  return  and  reception  of  a  verdict  on  Sunday,*  though 

that  the  jurr   bad  agreed   upoD  their  therefor  was  completed,  and   without 

wrdlct,  Hethcn  proceeded  to  thecourt  having  given  an;  order  as  to  the  jury 

room,  took  hit  seat   upon   the  bench,  who  were  out,  and  passed  Into  the  ad- 

and  in  the  presence  of  the  prisoner  and  jacent   iobbji,  leaving   the  intervening 

bfitanderg.   called  the  jury  to  receive  doors  open.     In  a  moment  or  two  the 

their   verdict,   and   then  discharged  judge  came  back  Into  the  court  room, 

them,  and  Ihej  were  never  called  again  while  the  clerk  and  the  other  officers 

to  affirm  or  declare  their  verdict.     This  ot  the  court  remained   in   their  usual 

verdict  was  upheld.  places,  and,  in  the  presence  of  the  de- 

,  in  Mclntyre  v.  People,  jS  fendanl'i  counsel,  recalled  and   vacated 


111.  i\a„  follo'wtng  In  re  Green,  i6  III.  any  adjournment  that  had 

334.  held  that  a  verdict  received  during  The  jury  then  came  in  and  the  judge 

idjournmenC  is  not  invalid.  In  this  case,  directed  the  verdict  to  be  laken,  the  de- 

honever,  upon  which  the  court,  In  Mc'  fendanl's  counsel  being  present  and  in- 

Intyre  r.  People,  38  111.  Jif,  justifies  its  terposing  no   objection,   and  the  jury 

conclusion.theadjournment'hadmerely  rendered   and  affirmed   their  verdict. 

beenannounced  when  the  judge  was  In-  The  defendant  afterwards  moved  that 

formed  that  the  jury  had  agreed;  and  the  verdict  be  set  aside  and  a  new  trial 

it  was  held  that  he  properly  received  granted,  because  the  verdict  was    re- 

their  verdict.     /»  f^  Green  involves  the  ceived  by  the  judge   and  recorded   by 

proposition  stated   In   the   note  below,  the  clerk  after  the  court  had  adjourned 

nainelj,  that  an  adjournment  fs  an  act,  and  while  it  was  not  in   session.     But 

not  a  deciaration ;   and  hence,  in   this  the  judge  overruled  the  motion,  "  On 

case  there  had  l>een  no  actual  adjourn-  the  ground  that  courts  have  a   right  to 

tnent  in  legal  contemplation,  recall  and  vacate  proclamations  and  ad- 

IMtntM  B«Kiilatliut. — In  some  of  the  journments  ai  prematurely  and  Incon- 

tlates,  whose  practice  Is   regulated  by  eiderately  made,  for  the  necessary  or 

Codes  of  Procedure,  provisions  arc  to  reasonable  transaction  of  business,  so 

be  found  to  the  ef^ct  that  while  the  long  as  no  one  is  thereby   prejudiced  ; 

jury  are  abaent  the  court  may  adjourn  and  that, underthe  above  circumstances 

from  time  to  lime  as  to  other  business,  It  was  impoaaibte   that  the  defendant 

but  It  shall  be  deemed  open   for  every  was  prejudiced;  and  that  there  was  not 

purpose  connected  vrith  the  cause  sub-  in  fact  a  substantial  adjournment '  and 

niltted  to  the  jury  until  a   verdict   is  that  if  there  was,  the   presence  of  the 

rendered  or  the  jury  discharged.     Such  defendant's    counsel    was    tantamount 

a  regulation   has    been    construed    to  to  an  assent  and  a  waiver  of  error." 

aothoriie  the  reception  of  m  verdict  after  The  supreme  court,  in   overruling  the 

the  court  had  adjourned  for  the  day.  eiceptions  and  aflirinlng  the  judgment. 

Temple  r>.  Com.,  14   Bush    (Kv.)   769;  said:    "  The  defendant's  counsel  being 

iq  Am.  Rep. 441;  Territory  f.  Milligan  present  In  the  court  room  when   the 

(Okla.  1894), .17  Pac.  Rep.  1039,  verdict  was  returned,  and  making  no 

Act  Of  Adlonnminit, — An    adjourn-  objection  thereto,  waived  the irregular- 

ment   is    an    act,     not   a    declaration,  ity  (if  any),  and   the   objection   is  not 

•ind  imtil  there  faaii  been  actual  separa-  open  to  the  defendant." 
tlon  and  departure  the  act  is  incomplete,        1.  Sorrelle    v.    Craig,    9   Ala.   _;34; 

though  proclaimed  by  the  crier  of  the  Hodge  r.  Stale,   29  Fla.   500;  Hender- 

court    Person  V.  Neigh,  51  Pa.  St.  199;  son  r.  Reynolds,  84  Ga.  159;  People  v. 

Koontj  i:  Hammond,  6i   Pa.  St.  177;  Odell,  1  Dakota  Ter.  197  ;  Corey  f.  Sil- 

/»  "Green,  16  111.  334.  cox,  1;  Ind.  370;  Rosser  i>.  Mctolly,  g 

The  bill  of  eTtceptionn,  In  (he  case  of  Ind.  587;   McCorkle  v.  State,  14  Ind. 

Blake  r.  Bayley,  ifj  Gray   (Mass)   531,  19;  Joy  j'.  State,  14  Ind.  130;  Jones  v. 

stated  the  following  proceedings:    ''At  Johnson,  61   Ind.  257;   Kankakee,  etc., 

the  usual  hour  of  adjournment  in   the  R.  Co.  v.    Horan,   23    III.   App,   359; 

anernoon  the  jury  were  out ;  and   the  Baxter  r.  People,  8  ill.  386 ;  Stone  :■- 

judge  lelt   the  bench    without   having  Bird,  16  Kan.  48S;  Bales  r    Com.  (Ky, 

given  any  verbal  order  for  the  adjourn-  1889),  11  S.W.Rep.  470;  Meecei',  Com., 

ttieut   and    before    the     proclamation  ySKy.  586;  State  f.  Canty,4i  La.  Ann. 
S41 
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not  a  few  adjudications   have  held  such  a  practice   to  be  erro- 
neous.* 


587;  Cooper  V.  Cappet,  19  La.  Ann, 
ai3;Trueii.Plumley,36Me.466:  State 
"^Wilson  {Mo.  iStii),  a6  S.  W.   Rep. 


(N.  Y.)  SSS;  Webber  v.  Merrill.  34  N. 
H.  103 ;  Van  Riper  ■n.  Van  Riper,  4  N. 
J,  L.  156;  State  V.  Rlcketts,  74  N.  Car. 
187 ;  State  II,  Penlcy,  107  N,Car.8o8; 
Territory  u.  Milliran  (Okla.  1894),  37 
Pac.  Rep.  10^9;  Com.  v.  Marrow,  3 
Brews.  cPa.)  401;  HuideWoper  i;.  Cot- 
ton, 3  WatU  (Pa.)  ;6;  Hiller  v.  English, 
4  Strobh.  <S.  CarO  486;  ShearCQBn  -u. 
State,  I  Tex.  App.  315;  18  Am.  Rep. 

Sa;  Powers  II.  State,  J3  Te1.App.4z; 
uffman   -o.  State,  z8  Tex.  App.  174; 
Ex   p.    Juneman,  38    Tex.   App.  486; 
Brown  u.  Slate,  31   Tex,   Crim.   App. 
119.     See   Day,  vol.  5,  p.  36. 
"  While  we  admit,"  said  the  court  in 


fng  tliat  no  judicial  act  can  be  done  on 
Sunday,  and  that  verdicts  relumed  on 
tbal  day  are  void,  we  are  not  satisfied 
that  we  would  he  subserrinK  nioraUlj, 
religion,  justice,  or  the  spirit  of  Ihe 
>n  law, by  following  their  example 
erdicta.  The  reason  of  the  rule, 
iuridU, 
le  principl 
wbich  require  a  strict  obseri 
that  day,  and  aurely  that  which  tends 
to  its  non-obgervance  cannot  be  re- 
garded as  being  within  the  reason  of 
the  rule.  We  apprehend  that  jurors 
worn  out  by  the  laborious  Investigation 
of  a  lengthy  case,  and  unnecessarily 
pent  up  together  from  twelve  to 
twenty-four  hours,  would  be  little  in- 
clined, while  in  that  condlUon,  to  ob- 
aerve  the  Sabbath  day  as  they  should." 
In  Stone  -v.  Bird,  16  Kati.  488,  it  was 
decided  thatwhere  the  trial  Is  completed 
by  the  introduction  of  testimony,  the 
arguments  of  counsel,  and  the  charge 
of  the  court,  and  the  case  has  passed 
to  the  jury  for  consideration  before 
midnight  on  Saturday,  the  fact  that 
they  do  not  arrive  at,  and  return  a  ver- 
dict until  some  lime  in  the  early  hours 
on  Sunday  morning  does  not  vitiate 
the  entire  proceedings  and   compel  a 

SoUr  Tlma, — The  only  standard  of 
time  in  the  computation  of  a  day,  or 
the  hours  of  a  day,  recognized  by  the 
law  of  Georgia,  1(  the  meridian  of  the 


sun ;  hence,  a  verdict  rendered  Satur- 
day night  at  two  minutes  to  twelve  by 
railroad  time,  and  twenty  minutes  after 
twelve  by  sun  time,  is  in  reality  a  Sun- 
day verdict,  though  the  court  was  held 
by  railroad  time.  It  would  be  absurd 
to  think  that  the  standard  of  time  fixed 
bj  persons  in  a  certain  line  of  business 
could  be  sutistituted,  at  will,  by  persons 
in  a  certain  locality,  for  the  standard 
recognized  by  the  statutes  of  the  state 
ai  well  as  a  general  law  and  usage  t^ 
the  country.  Henderson  v.  Reynolds, 
84  Ga.  IS9- 

1.  NaboTs  V.  Sute,  6  Ala.  300;  Bars 
v.  Irvla,49  Ga.436;  Davis  v.  Fish,  i 
Greene  (Iowa)  406;  68  Am.  Dec.  387; 
Story  II.  Elliott,  8  Cow.  ( N.  Y.)  37 ;  li 
Am.  Dec.  433;  Butler  v.  Kelsey.  ij 
Johns.  (N,  Y.)  177  ;  Shawn.  M'Corobs, 
1  Bay  (S.  Car.)  331 ;  Harper  v.  SUte, 
43  Tex.  ,.31. 

"  By  ell  authorities,"  said  the  court, 
Id  Davis  v.  Fish,  i,Greene  (Iowa)  406; 
48  Am.  Dec,  387,  "  Sunday  is  repre- 
sented to  be  a  dies  nan  Juridlcm.  It 
was  made  so  in  theyear  517  by  a  canon 
of  the  church,  and  adopted  as  the  taw 
of  the  land  by  the  Saxoa  kings  of  Eafr- 
land;  and  having  been  confirmed  by 
William  the  Conqueror  and  Henry  II, 
was  fully  established  as  part  of  the  com- 
mon law.  Decisions  in  the  Engli^ 
books  are  uniform  in  pronouncing  all 
the  judicial  proceedings  performed  on 
Sunday  as  unlawful  and  void,  Swano 
f.  Broome,  3  Burr.  1595,  And  Ihey 
appear  to  be  sustained  by  almost 
equal  unanimity  by  the  American 
courts.  .  .  .  Such  acts  (alluding  to 
the  reception  of  verdicts)  are  clearly 
judicial  and  should  come  under  the 
prevailing  salutary  rule  that  all  judi- 
cial acts  done  on  Sunday  are  void,  un- 
less expressly  authorized  by  statute." 

The  court,  in  Shaw  v.  M'Combe,  l 
Bay  (S.  Car.)  333,  decided  that  a  ver- 
dict rendered  on  Sunday  is  void,  de- 
claring that  it  is  a  well  known  rule  of 
n  law  that  the  Lord's  day.c 


icus;  consequently,  all  temporal  busi- 
ness transacted  on  that  day  is  null  and 
void,  as  it  is  set  apart  by  our  holy  reli- 
gion for  the  worship  of  the  Almighty. 
and  the  necessary  preparations  for  that 
purpose. 
In  Butler  v.  Kelsey,  15  Johns.  (N- 
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{3)  Where  Received. — The  general  rule  is  that  the  jury  must 
deliver  their  verdict  in  open  court.*  In  order  to  comply  more 
readily  with  this  requirement,  however,  the  judge  is  allowed  to 
select  or  change  the  house  or  room  in  which  the  court  is  held 
according  to  the  dictates  of  necessity  or  convenience." 

Y.)  177,  the  jurj  were  impaneled  on  on  that  ground.  Barrett  v.  State,  r 
Satunlay,  and  heard  the  allegations  Wis.  175.  In  this  case  it  wbs  held  that 
and  CTldence  before  twelve  o'clock  that  (or  all  general  purposes  the  court  Is 
night.  Still  it  was  decided  that  thej  considered  in  session  Irom  the  corn- 
could  not  assess  the  damages,  or  de-  mencement  until  the  close  of  the  term, 
liTtr  their  verdict  after  that  hour  on  andthatitssuthorltycontinuesover  the 
Sundar.  parties,  jurors,  oflicer^.etc.,  as  well  dur- 

AWMd.— In  Storj  v.  Elliott,  8  Cow.  ing  a  recess,  or  adjournment  for  the 

(N,y.)  17;   18  Am.  Rep.  4^3,  it  was  night,  as  during  iu  active  labors  dur- 

declared  that  an  award  made  on  Sun-  ing  the  daj. 

dar  and  all  judicial  acts  are  void.     See  Out  of  Court.— In  Tuhe   v,   Eber,  19 

alioFieldf.  Park,  JO  Johns.  fN.Y.)  140.  Ind.  136,  the  verdict  was  received  by 

1.  Harding  v.  People,   10   Cal.   387 ;  the  judge  out  of  court,  and  the  Jury 

Crotly  ti.  Wjatt,3lli.  App.388;  Rosser  discharged  without  the  consent  of  the 

f .  McCoIl  V,  9  Ind   5S9;  Tuhe  v.  Eber,  parties,  and  without  opportunity  to  call 

19  Ind.  116 ;    State   f.   Faulk,   30  La.  the  jutr.    The  supreme  court  reversed 

Ann.  Sji ;    Lawrence    v.    Steams,   11  the  judgment  on  that  ground.     Rosser 

Pick.  (Mass.)  500;  Goodwin  v.  Apple-  v.  McColly,  9  Ind.  587,  is  to  the  same 

ton,  M  Me.4S3;  Price  i".  State, 36 Miss,  effect. 

531 ;  71  Am.  Dec.  195;  Stubbs  v.  State,  >.  Boom  of  Juror. — In  King  r.  Faber, 

ij  Miss.  716;  Longfellow  v.   State,   10  51  Pa.  St  387,  the  court  adjourned  to 

Pieb.  107 ;  Young  v.  Seymour,  4  Neb.  the  room  of  a  sick  juror,  and  a  ver- 

86;  Johnson  w.  Dcpuy,  I   N.  J.  L.  165;  diet  was  there  rendered.   The  supreme 

Labar  v.  Coplin,  4  N.  Y.  547 ;  Root  v.  court  resolved  that  there  was  no  error 

Sherwood,  6  Johns.  (N.  Y.)  68;   5  Am,  in  themode  of  receiving  theverdict,  a« 

Dec.  191 ;  Domick  v.  Reicheiiback,  10  it  was   "the  best  tlie  judge  could  do 

S.SR.  [Pa.)  84;  Barrett  TJ.  State,  1  Wis.  under  the  circumstances." 

175  \  3  Black.  Com.  377 ;  4  Black.  Com.  The  circumstances  surrounding;  the 

360;  I  Chit.  Crim.  Law  635 ;  1  Bishop  reception   ot   the  verdict,  in  Litchfield 

Crim.  Prac,  5  ioo(.  Bant  f.  Church,   39  Conn.   137,  were 

In  Johnson  V.  Depuy,  i  N.  J.  L.  165,  very  similar.  In  this  case  the  court 
It  appeared  to  the  supreme  court  from  was  adjourned  to  the  hotel  on  account 
the  return  of  the  justice,  that  the  jury  of  the  illness  of  one  ot  the  jurors,  and 
wrote  down  thetr  verdict  and  delivered  the  jurv  were  impaneled  in  the  room 
the  writing  to  the  justice  instead  of  where  he  was  lying,  the  verdict  being 
openly  pronouncing  their  verdict,  taken  there.  The  propriety  o(  this 
Tlie  appellate  tribunal  declined  to  practice  being  discu&sed  on  appeal,  the 
recogniie  such  a  practice,  declaring  court  said:  "We  know  of  no  law  or 
that  there  was  no  lawful  verdict  but  practice  of  our  courts  which  Is  incon- 
that  which  was  pronounced  by  "  open  sistent  with  this  proceeding.  An  un- 
voice In  open  courl."  See  also  Anony-  avoidable  emergency  made  it  neces- 
mous,  63  Me.  590.  sary.     The  court  was   alii!   holden  in 

TtwHaMMliaMttaprMUae,  in  trialson  Litchfield,  the  place  appointed  by  law, 

[ndLctments   for   felonies,   requires  the  while  no  precise  place  in  the  town  is 

pronunciation  of  the   verdict   In   open  designated   by  statute.     The  house  or 

court  by  the  foreman.     Com,  v.  Tobin,  room   may   be    selected    or  changed, 

135  Mass.  203;  28  Am.  Dec.  z3o.  as  necessity   or   convenience  may   re- 

Ihaliis  Adjonnunent. — The  reception  quire." 

of  a  verdict  in  the  court  room,  in  the  In  Alabama,  however,  it  has   been 

presence  of  the  olBcers  ot  the  court,  the  held,  under  Alnbama  Code,  %  749,  re- 

jury,  the  parties  and  the  bystanders,  at  quiring  the  circuit   court  to   be   held 

eleven  o'clock  at  night,  and   during  a  .each   year   in   the  county  courthouse, 

tetnporary  adjournment,  was   held  a  that   the    verdict   must    be    delivered 

inScient  delivery  in  open  courl  to  sua-  there,  and  if  received  by  the  judge  at 

tain  the  validity  of  the  verdict  attacked  his  hotel,  on  account  of  sickness,  it  is 


)vGoo'^lc 


Gnwnl  Twdiet.  VERDICT.  BMsptiM  of  T«dkt. 

(4)  Presence  of  Parties  —  (•)  OItU  Oftniet.  —  The  parties  in  a  civil 
cause  have  a  right  to  be  present  at  the  reception  of  the  verdict,' 
but  if  they  do  not  avail  themselves  of  this  privilege,  the  verdict 
received  in  their  absence  is  not  thereby  rendered  ineffectual.* 
In  some  instances,  it  has  been  held  that  it  is  the  duty  of  the  judge 
to  have  the  parties  called  if  they  are  out  of  court  when  the  jury 
appear  with  their  findings ;  ^  in  others,  that  this  is  a  matter  with 
which  the  court  need  not  concern  itself  * 

(b)  dimiiwi  Cum. — The  practice  of  requiring  the  presence  of  the 

void.     Jackson  v.  Slate  (Ala.  1894),  15  tend  forthe  purpose  of  polling  tfaejuir. 

So.  Rep.  351.  his  presence  is  not  necessary,    Siilw 

taAt»  &t  His  Cluunben. — In  Palmer  v.  Ford,  i  Colo.  128. 
■a.  Harper,  Wright  (Ohio)  383,  the  It  Is  said,  in  Graham  -d.  Tate,  77  N. 
court  held  that  the  delivery  of  a  ver-  Car.  120,  Ihnt  no  verdict  should  be 
diet  to  the  judge  at  his  chambers  was  rendered  unless  the  plainiiS  be  present 
valid  on  the  ground  that  the  mode  of  in  person  or  by  attomej  ;  such  a  prac- 
receiving  verdicts  is  a  mere  matter  of  tice  would  be  irregular  and  against  the 
practice  for  the  courts  to  regulate  for  course  of  the  court, 
themselves.  S.  Where  the  plaintiff  was  not  called. 
Under  the  same  circumstances,  a  on  the  return  of  the  jury  to  tlic  bar,  lie- 
verdict  has  been  held  emphatically  in-  fore  taking  the  verdict.  It  was  set  aside 
valid.  Thus  where  a  verdict  was  ren-  for  irregularity,  the  court  holding  that 
dered  to  the  judge  at  his  chambers  the  plaintlfT  should  have  been  called, 
snd  the  jury  discharged  until  ten  and  his  appearance  or  default  entered 
o'clock  the  next  morning,  at  which  time  by  the  clerk.  Gale  v,  Hoysradt,  i  Hov. 
the  court  directed  the  clerk  to  enter  the  Pr.  (N.  Y.)  7a. 

verdict,   the  supreme    court    declared  \.  Pcrrj   v.   Mulligan,   58   Ga.  479; 

that  such  a  verdict  could   not  be  bus-  Merwin   u.   Wheeter,    41    Conn,    14; 

Uined. '   SUte  v.  Bray,  67  N.  Car.  383.  Strowger  v.  Sample,  44  Kan.  igS. 

1.  People*.  Albany  Mayor's  Court,  Itisnotnecessarv,  In  acjvilcase.lfaal 

I  Wend.  (N.  Y.)  36.  the  judge  should  send  for  (he  defendant 

I.  Stiles  T/.  Ford,  I   Colo.  118;  Mer-  or  his  counsel  before  receivlngthever- 

win  V.   Wheeler,  41   Conn.   14  ;  Jones  diet,  nor  should  the  court  delay  or  em- 

11.  Bui  lard,  53  Ga.  145;  Perry  ij.  Mul-  barrass  thcbusinessofthectnirtby  wail- 

liff'^T  58  Ga.  479.    And   see  Broaa   v.  Ing  until  a  party  in  a  civil  case  comes 

Mersereau,  18  Wend.  (N.  Y.)  6^3,  into  court,  before  receiving  a  verdict 

It  is  not  necessary,  in   a   civil   case.  If  they  want  to  be  present  theymustat- 

that  the  parties  should  be  present  at  the  tend  the  sessions  of  the  court.      Strow- 

rendition  of     the   verdict     It  is  not  ger  v.  Sample,  44  Kan.  198. 

even    the   duty   of   the   court  to  have  In  a  civil  csuite  it  is  not  error  to  re- 

them  called.    Merwin  v,  Wheeler,  41  ceive   the   verdict   in   the    absence   of 

Conn.  14.  the  defendant  and   his  counnel.    It  ii 

By  the  common  law,  the  plaintiff  was  their  business  to  be  in  court  when  the 

required  to   be   present  In    court,    in  judge  Is  in  court,  and   if  he  had   tiiem 

person  or  by  attorney,  when  the  ver-  both  called,  and  stopped  awhile  to  see 

diet  of  the  jury  was  received,  in  order  if  they  would  answer,  it   was  only  a 

to  answer  to  the  amercement  to  which  matter    of    courtesy    and    indulgence. 

he  was  liable  fro  faho  damore  suo.    3  Ferry  v.  Mulligan,  j8  Ga.  479. 

Black.Com. 376.  But  this  fine  oramerce-  In  Gtorgia,  in  a  civil  case,  where  a 

ment    Is    not  at    the  present  day  im-  motion  was  made  to  set  aside  a  verdict 

posed  for  any  cause,  and  the  costs  to  on  the  ground  that  it  wae  rendered  in 

which  he  is  liable,  if  he  fail   in  a  suit,  the  atisence  of  the  defendant  and  his 

can  be  adjudged  against  him,  although  counsel,  it  was  held  that  the  dcft'ndant 

he  be  not  present  in  court  at  the  time  must  allege  some  meritorious  defense, 

the  verdict  is  rendered.  It  would  seem,  for  it  would  be  follv,  taid  the  court,  in 

therefore,  that  the  reason  assigned  bv  Jones  v.  Bullard,  52   Ga.   14;,  for  the 

Blackstone  for  requiring  the  plaintiff  court  to  set  aside  the  judgmcn'  "  ' 
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accused  at  the  reception  of  the  verdict  in  criminal  cases  is  varied 
in  its  extent  and  application.  It  seems  to  be  pretty  generally  ad- 
mitted that,  in  trials  on  indictments  for  capital  offenses,  the  pres- 
ence of  the  defendant  is  necessary  when  the  jury  returns  into 
court  with  the  verdict.* 

From  this  point,  however,  the  diversity  is  more  marked ;  some 
jurisdictions  holding  that  in  all  prosecutions  for  crimes  of  a  na- 
ture less  grave  than  capital  felonies,  the  presence  of  the  accused 
is  immaterial ;  *  while  others  maintain,  in  equally  positive  terms, 
that  in  trials  for  the  commission  of  all  felonies  the  presence  of  the 
defendant  cannot  be  dispensed  with.'     In  Alabama,  it  is  declared 

1.  Waller   v.    SUte,    40    Ala.  333;  S.  The  prisoner,   in  capital  felonies 

Slocovitcb  f.  Slate, 46  Ala.  337;  Sneed  has  a  right  to  be,  and  must  be,  person- 

r.  State,  e,  Ark.  431 ;  41  Am.  Dec.  10a;  ally  present  at  all  times  In  the  course 

Cole  D.  Slate,   10   Ark.  318;  Sweeden  of  hit  trial,  and,  as  to  felonies  less  than 

o.  State,  19  Ark.  joj ;  Warren  x<.  State,  capital,  the  prisoner  has  precisely  the 

19  Ark.  214;  68  An1.Dec.114;  Brown  same  right  to  be  present,  but  it  is  not 

V.  State,  14  Ark.  630  ;  Osborn  v.  State,  essential  that  be  must  be,  at  all  events. 

SArk.  6ag;  Green  v.  People,  3  Colo.  State  i>.  {Cellej,  97N.Car.  404;  Stater. 

;  People  IF.  Kohler,  5  Cal. 71;  People  Tilletson,   7  Jones  (N.   Car.)    114-  7^ 

p.    Ebner,   33    Gal.    159;     People    -a.  Am.   Dec.  456;   State   t.  Bass,  83  N. 

Beaucbamp,    49    Cal.  41;    People    v.  Car.  570;  State   v.  Jenkins,  84  N.  Car. 

Jung  Qung  Sing,  70  Cal.  469 ;  State  8t3 ;  37  Am.  Rep.  643;  State  v.  Paylor, 

V.  Clement,  41  La.  Ann.  583  ;   SUtc  v.  89  N.  Car.  539, 

Ford,  30  La.  Ann.  311;  State  V.  Brad~  ).  Waller  v.  State,  40  Ala.  33a; 
ley,  30  I-a,  Ann.  336;  State  v.  Chris-  Sneed  v.  State,  5  Ark.  431;  41  Am, 
tiaa,  3oLa.  Ann,  367;  Scaggs  r.  State,  Dec.  103;  Cole  v.  State,  10  Ark.  318; 
S  Smed.  &  M.  (Miss.)  733;  Price  v.  Sweeden  u.  Sute,  19  Ark.  305;  Warren 
State,  36  Misi.  $31;  73  Am.  Dec.  195;  v.  State,  19  Ark.  314;  6S  Am.  Dec.  214; 
Stubbsv.  State, 49  Miss.  716;  Finch  v.  Brown  v.  State,  24  Ark.  610;  Osborn  i'. 
State,  53  Misi.  363 ;  State  -v.  Cr^M,  37  State,  34  Ark.  639;  Green  ti.  People,  3 
Ho.  333 ;  State  v.  Schoenwald,  31  Mo.  Colo.  68;  People  v.  Kohler,  5  Cal.  71 ; 
147;  Sute  V.  Smith,  90  Mo.  37;  59  People  v.  Ebner,  33  Cal.  159;  People  v. 
Am.  Rep.  4;  People  f.  Perkins,  i  Beauchemp,  49  Cal.  41;  People  f.  Jung 
Wend.  (N,  Y.)  91 ;  Maurer  v.  People,  Qung  Sing,7oCal.  469;  State  v.  Clem- 
43  N.  Y.  i;  Stale  t.,  Craton,  6  Ired.  ent,  41  La.  Ann.jSi;  State  v.  Ford, 
(N.  Car.)  164;  State  i>.  Tilletson,  7  m  La.  Ann.  311 ;  State  v.  Bradley,  30 
iones(N.  Car.}  114;  75  Am.  Dec.456;  La.  Ann.  336;  State  t>.  Christian.  30 
Sute  V.  Blackwelder,  Phil.  (N.  Car.)  La.  Ann.  367;  ScagRi  v.  State,  8  Smed. 
38;  Sute  V.  Bray,  67  N.  Car.  283;  &  M.  (Miss.)  721;  Price  v.  State,  36 
State  V.  Bass,  82  N.  Car.  370;  State  v.  Miss.  531 ;  73  Am.  Dec.  195;  Stubbs  v. 
JenkioB,  84  N.  Car.  812;  37  Am.  Rep.  State,  49  Miss.  716;  Finch  v.  Stale, 
643;  Stale  w.  Paylor.89  N.  Car.  ^39;  53  Miss.  363;  State  v.  Cross,  37  Mo. 
StsUr.  Kelley,  97  N.  Car.  404;  Sar-  333;  State  r.  Schoenwald,  31  Mo. 
geat  i>.State,ii  Ohio  473;  Dunn  r.  147;  State  «.  Smith,  90  Mo.  37;  59  Am. 
Com,6  Pa.  St.  384;  Prine  v.  Com,  Rep.  4;  People  v.  Perkins,  i  Wend. 
iB  Pa.  St.  itn;  Dougherty  v.  Com.,  (N,  Y.)  91 ;  Maurer  u.  People,  43  N. 
69  Pa.  St  2a5;  State  v.  France,  1  Y.  1 ;  State  v.  Craton.  6  Ired.  (N. 
CSrerl,  (Tenn.)  434;  Andrews  1'. State,  Car.)  164;  Slate  v.  Blackwelder,  Phil. 
jSoeed{Tenn.)  sso;  Clark  r.  State,  4  (N.  Car.)  38;  Slate  v.  Bray,  67  N. 
Humph.  (Tenn.)  354;  Stewart  r.  State,  Car.  383;  Sargeni  v.  State,  11  Ohio 
7  Cold w.  (Tenn.)  33S ;  Hooker  v.  472;  Dunn  1:  Com.,  6  Pa.  St.  384; 
Com.,  13  Gratt.  (Va.)  763  ;  Jackson  !•.  Prine  r.  Com.,  18  Pa.  St.  103;  Dough- 
Corn.,  ig  Gratt.  (Va.)  656;  Gage  v.  erty  i^.  Com.,  69  Pa,  St.  3S6;  State  r. 
State,  9  Tex.  App,  259;  Le*chi  f .  Ter-  France,  i  Overt.  (Tenn.)  434;  Andrews 
titorj,  I  Wash.  Ter.  33;  Shapoon-  v.  State,  3  Sneed  (Tenn.)  550;  Clark 
mMh  p.  U.S.,  I  Wash. Ter.  188;  Trum-  i;.  State,  4  Humph.  (Tenn.)  354;  Stew- 
bk  c.  Territory,  3  Wyoming  380.  art   v.   State,  7  Coldw.   (Tenn.)    338; 
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that  the  presence  of  the  accused  is  requisite  in  all  criminal  prose- 
cutions whatsoever,  whether  for  felonies  or  misdemeanors,  and 
that  a  verdict  rendered  in  his  absence  is  wholly  void  and  ineffec- 
tual.^ After  all,  it  s?ems  to  be  more  a  matter  of  practice  than  of 
principle,  which  each  jurisdiction  regulates  to  its  own  satisfac- 
tion. 

Evidence  of  Presence. — The  record  should  show  affirmatively 
that  the  prisoner  was  present  when  the  verdict  was  received.*    It 

Hooker  r.  Com,,  13  Gratt.  (Va.)   763;  dischar^d,  and  ordered  the  derk   to 

Jackson  V.  Com.,  19  Gratt    (Va.)  656;  hand  the  papers  in  the  cause  back  to 

Gage  V.  State,  gXex.  App.  259;  Leschf  them,  and  directed  the  sherifi'  to  bring 

V.  Territory,  I  Wash. Ter.33;Shapooii-  the  prisoners  into  courL     It  was  held 

mash  11.  U.  S.,  i  Wash.Ter.  iSS;  Tnim-  that  in  contemplation  of  law  there  had 

ble  V.  Territory,  3  Wjotning  380.   And  been  no  discharge,  and  hence  that  the 

see  Mariin  v.  State,  79  Wis.  165.  verdict  was   not    invalid.      Brfster  f. 

In  felony  cases  the   verdict  must  be  State,  36  Ala.  107. 

delivered   in   open   court,   and   in    the  In  the  State  of  r»ej,  under  its  crim- 

preeence  of  the  defendant.  "  This  rule."  Inal  code,  it  is  expressly  provided  that 

said  the  court,  in  Price  v.  State,  36  Miss,  a  verdict  in  a  misdemeanor  case  may  be 

531 ;  73  Am.  Dec.  195,  "  is  founded  on  received  and  read  in  the  absence  of  the 

two  reasons :  first,  the  right  of  the   de-  accused.  Gagec.  State,  gTex.  App.359. 

fendant  to  be  present  and  to  see  that  the  Where    three   persons   have   been 

verdict  is  sanctioned  by  all  the  jurorv ;  jointly  Indicted  for  the  same  crime,  the 

and  secondly,  In  order  that  the  defend-  condemnation  and  seoteDce  of  two  of 

ant,  if  convicted,  may  be  in  the  power  them  will  not  be  disturbed  because  the 

of  the  court,  and   subject  to  its   judg-  verdict  against  two  was  rendered  in  the 

ment."  absence  of  the  third.    State  v.  Bradley, 

The  absence  of  the  prisoner  during  30  La.  Ann.  336. 
the  whole  of  the  trial,  and  particularly  The  Arkaniai  statutes  provide  that 
his  absence  at  the  rendition  of  the  ver-  no  indictments  for  felony  shall  be 
diet,  is  more  than  an  irregularity;  it  is  tried  unless  the  defendant  be  personal- 
fatal  to  the  legality  of  the  trial ;  it  is  of  ly  present  during  the  trial,  nor  shall  a 
universal  re<]uirement  that  a  person  person  indicted  Tor  an  oSense  teas  than 
who  Is  tried  for  felony  must  be  present  felony,  be  tried,  unless  he  be  present  »t 
when  the  verdict  is  received.  State  v.  the  trial,  either  personally  or  by  hit 
Ford,  30  La,  Ann.  311.  counsel.    Osborti  v.  State,  14  Ark.  619. 

And  this  error  is  not  cured  by  reas-  In  HUdamauuMr  Ckaai. — It  docs  not 
sembling  the  jury  in  the  prisoner's  seem  to  be  necessary  to  the  validity  of  > 
presence  after  they  have  been  dia-  verdict,  in  trials  on  indictments  for  mis- 
charged,  and  having  them  assent  to  and  demeanors,  that  the  defendant  should 
return  the  verdict.  Finch  i'.  State,  53  be  personally  present  at  its  reception. 
Miss.  363;  Hines  v.  State,  8  Humph,  Sweeden  v.  State,  19  Ark.  3051  War- 
(Tenn.)6o3;  Sargent  u.  State,  11  Ohio  ren  t>.  Slate,  19  Ark.  214;  68  Am.  Dec 
471;  Mills  f.  Com,,  7  Leigh  (Va.)  751,  114;  Osborn   v.   State,   24   Ark,  629; 

Where  a  verdict  was  brought  in  by  People  v.  Ebner,  33  Cal.  1^9 ;  State  v. 

the  jurv  in  theabsenceoftheprisoners,  Hughes,  4  Iowa  554  j  Stubba  v.  Stale, 

who  were  confined  In  jail,  the  court,  not  49  Miss, 716;  People  i>.  Petry,  3  HilL 

knowing  that  they  were   not  present,  (N,  Y,)  533  ;  Son  v.  People.  11  Wend. 

directed  the  clerk  to  receive  and   read  (N.  Y,)  344;  People  f.  Clark,  i  Park 

the  verdict;  and   the  clerk  did  read  it  Cr.  Rep,  (N.  Y.)  360;  U.  S.i-.Leckie, 

aloud  in  the  presence  of  the  court  and  Sprague  (U,  S.)  117;  U.  S.  v.  Mayo, : 

a  large  number  of  the  bystanders.   The  Curt   (U,   S,)  433.     And  Bee  Iteg.  c. 

court  then  observed  to  the  jury   that  Templeman,  1  Salk.  55;  Rex.  r.  Hann, 

they   were   discharged,   and    the    jury  3  Burr,  1786. 

started  out  of  the  court  room,  but  had  1.  Slocovitch   v.  State,  46  Ala.  »7- 

not  got  out  of  the  bar.     It  was  then  S.  Brown  r.  State,  34  Ark.  610;  Suie 

discovered  that  the  prisoners  were   not  u.  Christian,  30  La.   Ann.  367;  Scaggs 

in  court,  .ind   the  judge   Immediately  v.  State,   3  Smed.  &   M.  (Miss.)  371; 

stated  to  Ibe  jury  that  they  were   not  Djson  v.  State,  a6  Miaa.  3S3;  Stnbbs 
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is  not  necessary  that  the  fact  should  be  stated  in  totidem  verbis, 
but  the  presence  of  the  defendant  may  be  estabh'shed  by  neces- 
sary or  reasonable  construction  of  the  terms  of  the  record.* 

(S)  Waiver  of  Right  to  Be  Present. — The  greater  number  of 
decisions  hold  that  the  right  to  be  present  at  the  reception  of  the 

verdict  may  be   waived    by  a  party  to  the  suit,"  though  not 

r.  State, 49  MiM.  716;  SUte  c.  CroM,  fend«nt.     State   v.  Schoenwald,  31 

3711(0.333;  State  v.  SchoenwBld,3i  Mo.  Mo.  147. 

147;  Gile  V.  Hoysradt,  i  How.  Pr.  (N.  Some  courts  Beem  to  reject  the  Idea 

Y.)73;  Hamilton  T.'.Com.,i6  Pa.  St.  iig;  that  the  preience  of   the  priaoner  can 

55  Am.  Dec.  4B5;  Dunn  v.  Com.,  6  Pa.  be  shown  bj  reasonable  construction  of 

St.  384;  Doi^hertj  V.  Com.,  69   Pa.  the  record,  maintaining  that  It  must  be 

St.  286;  Sperrv  v.  Com.,  9  Leigh  (Va.)  a  necessary  implication. 

*J3;  33  Am.  Dcc.i6i;HookcrT/.ComT  In  Shapoonmash  t>.  U.  S.,  1   Wash. 

13  Gratt.  (Va.1  763.   And  see   Doebler  Ter.  188,  the  record  showed  that  the 

V.  Com„  3  S.  ft  R.  (Pa.)  337.  prisoner  was  in  court  at  the  commence- 

The  decision  of  the  court,  in  Hill  v.  mentofthe  trial, and  although  it  showed 
State,  17  Wis.  675;  86  Am.  Dec.  736,  that  the  court  adjourned  from  one  daj 
contradicts  the  principle  that  the  rec-  to  the  neat,  nothing  was  said  about  the 
ord  must  affirmativelj  show  the  prea-  prlEoner  until  the  jurj  rendered  their 
ence  of  the  prisoner  when  the  verdict  verdict,  when  it  was  recited  that  the 
it  returned.  The  position  of  the  court  "court  remanded  the  priKoner  to  the 
i(  grounded  on  the  doctrine  that  the  custodj  of  the  marshal,"  from  which 
burden  of  proof  is  on  the  party  com-  entry  the  appellate  court  declined  to 
plaining  of  the  verdict  to  show  error,  presume  thatthe  defendant  was  present 
and  it  i»  even  contended  that  where  when  the  verdict  was  rendered, 
the  record  discloses  the  fact  of  the  An  entry  of  record  that  "the  court 
{H^soner's  absence  from  court  it  must  sentence  George  Dunn,  the  defendant, 
be  presumed  to  have  been  a  voluntary  to  be  taken  to  the  jail  in  Alleghenj 
(bsence,  unless  It  he  proved  otherwise.  County  from  whence  jou  come,  and 
The  court  concedes  the  right  of  thede-  from  thence  to  the  place  of  execution," 
fendanl  In  a  criminal  case,  to  be  pres'  etc.,  was  held  insufficient  to  establish 
ent,  but  maintains  the  right  to  be  the  presence  of  the  prisoner  at  the  pass- 
alienable,  and  that  a  verdict  rendered  Ing  of  the  sentence.  Dunn  v.  Com, 
during  a   voluntary-   absence  is   valid.  6  Pa.  St.  384. 

Sec  alto  Welch  i>.  Utiles,  47  Iowa  171 ;  Itwassald,in  People  i>.Kohler.  5  Cal.' 

Torque  i>.  Carrillo,  1  Arizona  336.  73,   that   in  favor  of  life,  the  strictest 

The  record   In  the  case  of  Gould  v.  rule   which   has   any  sound   reason  to 

Magee,  3   N.  J.  L.  475,  did  not  ihow  sustain  It,  will  be  observed. 

that  the  defendant  had   been   called  at  a.  StlleBT>.Pord.3Colo.  128;  Robson 

the  lime  of  taking  the  verdict.    The  v.  Stale,  83  Ga.  166;   Price  w.  State,  36 

appellate  court   declined   to   interfere  Miss.  531 ;   73  Am.   Dec.  ig; ;   State  t>. 

with  the  judgment  merely  on  account  Paylor,  89  N.  Car.  539;  State  tj.  Kelley, 

of  thia  omission.  97   N.   Car.   404;    People   v.    Albany 

I.  SweedenT'.State,  i9Ark.305;  Peo-  Mayor's   Court,  1   Wend.  [N.  Y.)  36; 

plep.TungQungSing,7oCal. 469;  State  Lynch  *.  Com.,  88  Pa.  St.  189;  32  Am. 

r.  Schoenwald,  31   Mo.  147;    Sute  v.  Dec.  445 ;   Fight  v.  State,  7  Ohio  181 ; 

Craton.6Ired.(N.Car.)  164;  Leichlv.  38  Am.  Dec.   636;   Rose  v.  State,   jo 

Territory,  1  Wash.  Ter.  14 ;  Trumble  v.  Ohio  33 ;   Wilson  v.  State,  2  Ohio  Sc. 

Territory,  3  Wyoming  380.  319;  Hillu.  State,  17  Wis.  675;  86  Am. 

While  It  is  better  to  state   in  direct  Dec.  736. 

tenna  that  the   prisoner   was   present  In  Hill  v.  State,  17  Wis.  675;  86  Am. 

wlien  the  jury  pronounced   their  ver-  Dec.  736.  the  court  contended  that  the 

diet,  it  is  sufficient  if  it  appear  by  neces-  accused  might  readily  waive  his  right  to 

■arv  or  reasonable  implicatfon.     State  be  present  during  the  pendency  of   the 

I'.Craton,  6  Ired.  (N.  Car.)  164.  trial,    "He  may  waive  any  trial  ai  all," 

An  entry  of   record  In  the  following  said  the  court.  *'He  may  plead  guilty 
fann:"Now,BgBlncomeaswellthepar-  and  thus  lubject  himself  to  worse   re- 
lies aforesaid,  as  ulso  the  jurors"  suffi-  suits  which  might  follow  a  trial.    And, 
ciently  sImwb   the  presence  of  the  de-  if  he  could  do  this,  it  would  be  difficult 
847 
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by  counsel  in  the  absence  of  his  client,  where  the  trial  is  on  an 

indictment  for  a  felony,^  There  may  be  a  constructive  as  well  as 
an  actual  waiver,  a  voluntary  absence  of  the  party  operating  as 
such  *  On  the  other  hand,  however,  it  has  been  held,  in  prosecu- 
tions for  felony,  not  only  that  this  is  a  privilege  of  which  the  ac- 
cused cannot  be  deprived,  but  that  it  is  an  inalienable  and  inher- 
ent right  of  which  he  must  avail  himself.' 

to  reconcile,  with  the  rule   which   al-  verdict  Is  rendered,  and  if  deprived  ot 

lowed  it,  any  reasoning  that  would  pre-  this  right  by  Imprisonment,  or  in  any 

vent  him  from  waiving  any  mere  priv-  other   improper   manner,   the    verdict 

ileee  on    the  trial  that  was  designed  shall  jiot  be  followed  bj  the  judgmeni. 

only  to   aid   him   in   insuring   himself  Where  the  accused  is  absent  on  bail,  he 

from  those  results."  cannot  voluntarily  absent  himself  at  th« 

Bxpraii  WalTsr. — The  courl,  in  Peo-  time  the  verdict  is  rendered,  and  take 

pie  11.  Alhanj  Mayor's  Court,  I  Wend,  advantage   of    that   absence   to   avoid 

(N.  Y.)  36,  held  that  the  plainlifTmust  judgment  upon  the  verdict.     Rose  c. 

expressly  waive  his  ri^t  to  be  present  State,  VJ  Ohio  33  ;    Wilson  v.  State,  1 

before  the  verdict  can  be  legally  re-  Ohio  St.  319;  Robson  v.  State,  83  Ga. 

celved  in  his  absence.  166.  And  seeGHlesn.  State,64MIsB.io;. 

1.  Green  v.  People,  3  Colo.  68 ;  Price  FadtlTs  From  Jnniaa.—If  a  prisoner 

V.  State,  36  MIES.J31 ;  71  Am.  Dec.  195 ;  on  an  indictment  tor  felony  less  thaa 

State  i:  Paylor,  &)  N.  Car.  539;   SUte  capital,  flee  the  court  during  the  peod- 

II.  Kelle7,97  N.Car.404;  Prlhef.Com.,  encj  of    the  prosecution,   he   wlH  be 

18  Pa.  St.  103.  deemed  to  have  waived  the  right  to  be 

t.  Robson  i>.  State,  83  Ga.  166;  State  present,  and   the   court   may   proceed 

v.Perkina,  40  La.  Ann.  110;  Price  v.  with  bis  trial  in  his  absence.     Suter. 

State,  36  Miss.  i;3i :   73  Am.  Dec.   195;  Keller,  97  N.  Car,  404. 

State  T'.  Smith, '90  Mo.  371  59  Am.  Rep.  ).  The  privilege  of  being  peraonally 

4 ;  State  v.  Hope,  100  Mo.  347 ;  State  v.  present    at    trials    for    crimes    whicli 

KFlley.  97  N.  Car.  404 ;  Lynch  -v.  Com.,  amount  to  felonies,  ii  one  that  the  prii- 

88  Pa.  St.  189;  13  Am.  Dec.  445 ;  Wil-  oner   cannot  waive,  and  of   which  be 

son  Ti.  State,  a  6hlo  St.  319 ;   Fight  i'.  must  not  be  deprived.  Jackson  f .  Com., 

State,  7  Ohio  181;  38  Am.  Dec.  616;  19  Gratt.  (Va.)  656;  Maurer  o.  People. 

Rose  V.  State,  20  Ohio  33.  43N,  Y.i;  Frinei'.Cotn.,  18  Pa.St.103. 

Toltmtarr  Abaeooe — In  Gtenaral. — The  In  Andrews  v.  State,  a  Sneed  (Tenn.) 
accused  may  waive  his  right  to  be  pres-  550,  Andrews  escaped  from  custody  ali- 
en t,  and  if  he  voluntarily  absents  him-  er  the  jury  had  retired  to  concider  their 
self,  when  he  ought  to  be  In  court,  he  verdict,  end  was  not  present  when  they 
cannot  complain  of  the  consequences  of  returned  Into  court  and  rendered  it.  It 
his  own  voluntary  act.  This  voluntary  was  held  that  if  the  prisoner  wss  ab- 
absence  of  the  prisoner  is  a  waiver  of  sent,  either  in  prison  or  by  escape,  there 
his  right  to  l>e  present.  Price  v.  State,  was  a  want  of  jurisdiction  over  bi*  per- 
36  Miss.  ^31;  7]  Am.  Dec.  195.  son  to  proceed  with  the  trial,  or  to  re- 
in Hill  T'.  State,  17  Wis.  675;  86  Am.  ceive  the  verdict 
Dec.  736,  it  was  said  that  if  the  absence  The  law  will  not  regard  the  reason 
of  the  defendant  be  voluntary,  the  ver-  of  the  defendant's  absence.  The  rule 
diet  is  valid.  is  the  same  whetlier  he  is  absent  vol- 

Leaving  Conrt  Bocm. — A  verdict  may  untarlly,OTaga!nst  his  will,  and  tlie  ver- 

be  legally  rendered,  received,  and  re-  diet  In  either  case  is   equally  invalid, 

corded  where  the  accused  voluntarily  Sneed  v.  State,  5    Ark.  431;   41  Am. 

leaves  the  court  room  and  falls  to  ap-  Dec.  loa. 

pear  after  the  sherifT's  proclamation  to  The  accused,  in  a  criminal  prosecu- 

come  and  hear  the  verdict  about  to  be  tion  for  counterfeiting,  was  absent  on 

rendered.     He  cannot  be  permitted  to  bail  when  the  jury  returned  with  tbelr 

take  advantage  of  his  own  wrong,  and  verdict.     Being  called,  he  failed  to  ap- 

thus  defeat  the  end*  of  justice.     State  pear,   end   then   the   question   aroie 

V.  Perkms,  40  La.  Ann.  3  id.  whetherthecourt  would  receive  the  ver- 

Absence  On  UU.— it  is  n  right  of  a  diet  in  his  absence.     It  was  held  that 

prisoner  to  be  present  at  the  time  the  the  defendant   must  appear  or  there 
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In  civil  actions,  as  the  presence  of  the  parties  at  the  rendition 
of  the  verdict  is  not  material,  the  liberty  to  waive  such  right  has 
never  been  doubted.' 

(6)  Presence  of  Counsel. — It  is  not  essential  to  the  validity  of  a 
verdict  that  the  counsel  of  the  parties  should  be  present  in  court 
at  its  return.*  Even  where  the  defendant's  counsel  withdrew  from 
the  court  room  under  an  arrangement  with  the  judge  to  send  a 
bailiff  for  him  upon  the  appearance  of  the  jury  with  their  verdict, 
the  omission  to  do  this  was  held  immaterial.^ 

i.  Polling  the  Jury  .—This  is  a  practice  allowed  in  most  juris- 
dictions, inaugurated  for  the  purpose  of  requiring  the  jurors 
individually  and  personally  to  connrm  the  verdicts  announced  in 
court  by  their  foreman  or  representative.* 

In  criminal  cases  it  has  generally  been  held  that  the  judge  is 
bound  to  allow  the  polling  of  the  jury  if  properly  requested."^  In 
B.  See  Criminal  Procbdurb,  vol. 


would  be  "no  propriety'  In  receiving 
the  venilct."  Sute  v.  Hurlbut,  i  Root 
(Conn.)  90l  And  see  Clark  v.  State,  4 
Humph.  (Tenn.)  154. 

L  Stiles  V.  Ford,  3  Colo.  138. 

1.  Torque  ».  Carrillo,  i  Arliona 
336;  Osbom  V.  State.  34  Ark.  639; 
Pcnj  V.  Mulligan,  58  Ga.  479;  O'Ban- 
i»oo  V.  State,  76  Ga.  19;  Strowger  v. 
Sample,  44  I^n.  398;  Huffman  v. 
Statt,  28  Tex.  App.  174;  Martin  -o. 
Slate,  79  Wia.  165- 

t.  Seaton  v.  Smith,  45  Kan.  43. 

4.  TtM  olileot  «f  polUnc  the  \\ity  is  to 
■Kcrtain  if  the  verdict,  which  hat  jult 
becD  presented  and  aanounced,  It  their 
verdict,  or  in  other  words,  if  the^  still 
■gree  to  it ;  not  to  ask  them  what  their 
verdict  means,  nor  to  question  them 
u  to  their  intention  in  finding.    This 


aiks  them,  one  b^  one,  or  h.j  the  poll, 
the  simple  question  "  la  this  your  ver- 
dict?" This  question  requires  but  one 
amwer,  and  still  embrsces  all  the  le- 
gitimate objects  of  polling  a  jurj.  A 
partj  has  no  right  to  dictate  the  man- 
ner ID  which  a  jury  shall  be  polled, 
nor  to  Insist  on  anj  other  question  be- 
ing pnt  to  them  than  the  simple  one  to 
■Keitaln  whether  ihej  agree  to  tlie 
verdict  as  presented.  Labar  v.  Kop- 
lin.4N.Y..,47. 

Auwer  of  Foreman. — When  the  jury 
were  asked  on  which  count  their  ver- 
dict was  founded,  the  inference  was 
that  all  concurred  in  the  answer  or  the 
foreman,  if  no  one  dissented  therefrom. 
Ctosi  f.  Grant,  61  N.  H.  675;  13  Am, 
St.  Rep.  607.  See  also,  In  this  connec- 
tion. Cross  V.  North  Carolina,  113  U. 
S.  131. 


AlahaiKa,^e  right  to  poll  the  jury 
In  all  criminal  cases,  as  weh  In  misde- 
meanors as  In  felonicB,  is  secured  to 
either  party  by  eipress  enactment  of 
the  legislature.  Brown  v.  State,  63 
A  similar  provision  is  made 


upon  the  return  of  the  verdict,  may  be 
polled  by  either  party  before  the  ver- 
dict Is  recorded,  It  is  silent  as  to  civil 
cases.     Blum  v.  Pate,  ao  Cal.  69. 

Arkamaa. — Upon  a  verdict  being 
rendered,  the  jury  may  be  polled  at  the 
instance  of  either  party,  or  the  court 
may  of  Its  own  accord,  direct  the  poll- 
ing of  the  jury,  If  it  doubts  that  the 
verdict  announced  by  the  foreman  has 
been  agreed  to  by  all  the  jurors.  This 
consists  of  the  clerk  or  judge  asking 
each  juror  if  It  is  his  verdict,  and  If 
one  answers  In  the  negative  the  verdict 
cannot  be  received.  Harris  v.  Stale, 
31  Ark.  196. 

Georgia.— In  Tilton  v.  State,  i;l  Ga. 
478,  It  was  declared  that  in  criminal 
cases,  the  right  to  poll  the  jury  is  a  legal 
right  of  the  defendant,  and  does  not  de- 
pend on  the  discretion  of  the  court 
See  also  State  v.  Hughes,  3  Ala.  103; 
People  t:  Perkins,  i  Wend.  (N.  Y.) 
91 ;  Leighton  v.  People,  10  Abb.  N. 
Cas.  (N.  Y.  Supreme  Ct.)  s6i ;  Smith 
V.  State,  ji  Wis.  611; ;  37  Am.  Rep.  84;. 

Iiidiana.~ln  Joy  v.  Swte,  14  Ind. 
131),  it  was  maintained  that  the  defend- 
ant has  a  right  to  poll  the  jury  at  the 
time  or  the  return  o{  the  verdict 

In  Maryland,  It  seems  to  be  the 
practice,  in  criminal  cases,  for  the 
clerk,  after  the  verdict  has  been  returned 
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many  instances  the  same  doctrine  has  been  recognized  in  civil 
causes,'  but  it  is  more  frequently  declared  to  rest  within  the  dis- 
cretion of  the  trial  judge  in  the  latter  class  of  actions.' 

and  recorded,  to  call  the  jury  to  "  fiar-  the  return  of  a  verdict,  either  psrtr 
ken  to  their  verdict  aa  the  court  hatb  has  a  right  to  demand  that  the  jury  tie 
recorded  it."  A  judgment  entered  upon  polled  ;  a  refusal  to  allow  this  it  error. 
the  verdict  of  a  jurj,  discharged  and  Hubble  t,  Patterson,  I  Mo.  391;  John- 
separated  without  being  bo  called  on  eon  i'.  Howe,  7  111.  34!. 
by  the  clerk,  will  be  reversed.  Gtvens  Bell,  J.,  in  Nichols  ik  Suncook  Mfg. 
■V.  State,  76  Md.  485.  Co.,  34  N.  H.  437,  citing  3  Bl.  Com,  377, 

In  Maasachusefti,  it  tax  never  been  says:  "Atcommon  law,  when  a  verdict 

the  right  of  a  party  in  any  case,  civil  js  returned,   any  juror   may.   in  open 

or  criminal,   to  have  the  jury   polled,  court,  declare   his   dissent   before  the 

The  afnrmance  of  the  verdict  by  the  verdict  la  recorded,  and  either  of  the 

whole  jury  in  the  usual  manner,  upon  parties   may  require   the   poll   of  the 

it  being  read  to  them  in  form  by  the  jury." 

clerk,  with  the  opportunity  of  open  dis-  Unless  a  jury  Is  waived,  the  polling 

sent  thereby  afforded  each  juror,  has  of  the  jury  is  an  absolute  legal  right, 

been  deemed    sufficient    security  that  Thornhurgh  v.  Cole,  37  Kaa.  490. 

the  verdict  thus  aflirnied  expresses  the  The  expression  in  the  case  of  Black- 

unanimous  decision  of  the  jury.    Cost-  ley  v.  Sheldon,  7  Johns.  (N.  V.)  3*,  "H 

ley  V.  Com.,  118  Mass,  i ;  Com.  v.  Roby,  the  court  please,"  would  seem  to  Imply 

13  Pick.  (Mass.)  496;  Ropps  v.  Barker,  that  the  polling  of   the  jury  was  in  the 

4  Pick.  (Mass.)  338.   And  see  Lawrence  discretion  of  the  court,  but  In  the  ca« 

V.  Stearni,  11  Pick.  (Mass.)  500.  of   Fox  v.  Smith,  3  Cow.  (N.  Y.)  li. 

Nortk    Carolina.— \:-90n     rendition  and   Jackson  v.  Hawks,  3   Wend.  (N. 

of  a  verdict  in  a  criminal  action,  either  Y.)  619,  it  was  decided  to  be  the  ^»o- 

the  defendant  or  the  solicitor   for  the  lute  right  of  the  party  to  have  the  jury 

state  has  a  legal  right  to  demand  that  polled,  ontheirbringingin  theirverdict, 

the   jury   be  polled,  and  it  Is  error  of  whether  it  be  sealed  or  oral,  unless  he 

the  court   to  refuse.     Slate  f.  Young,  hasexpressly  waived  that  right.    Labar 

77  N.  Car.  498.  V.  Koplfn,  4  N.  Y.  547. 

South     Carolina.— \vi    this   state.   It  The    Indiana    Code    provides   that 

seems  to  rest  within  the  discretion  of  when  the  jury  return  intocourtandde- 

the  trial  court  whether  or  not  the  jury  liver  their  verdict,   either   party  mir 

Eball  be  polled,  for  in  State  v.  Wyae,  poll  them,     Mitchell  v.  Parks,  26  Ind. 

33   S.  Car.  45,  the  court  says :  "  Tbia  354 ;  Bowen  v.  Bowen,  74  Ind.  470. 

may  be   permitted,  and  will   not  gen-  Oklahoma  I,aw»,  Art.   13,4  la,  pro- 

erally  be  denied,  in  a  criminal  case;  but  vides  that,  "When  the  verdict  is  given, 

it  is  a  matter  which  in  this  state  is  ad-  and  Is  such  as  the  court  may  receive, 

dressed  to  the  sound  discretion  of  the  the  court  must   immediately  record  it 

court."     See  also  State  v.  Allen,  1  Mc-  in   full   upon    the   minutes,   and  must 

Cord  (S.  Car.)  jij;  10  Am.Dec.687;  read  it  to  the  jury,  and  Inquire  of  them 

State  V.  Harden,  l  Bailey  {S.  Car.)  3.  whether   it   is   their   verdict."     For  1 

"    "                ""      t,  3  Jll.  App.  388;  construction  of  this  statute,  see  Terri- 

.  .   II'- 330;  4*"  Am.  Dec.  tory  v.  Milligan  (Okla.  1894),  37  Pac 

4DJ  i    Johnson    v.   Howe,   7    III.    34!;  Rep.  1059. 

Mitchell  V.  Parks,  16  Ind.  354 ;  Bowen  3.  Blum  v.  Pate,  3o  Cal.  69 ;  Whitner 

V.  Bowen,  74  Ind.  470;  Hubble  v.  Pat-  i>.  Hamlin,  13  Fla.  18;  Smith  i'.  Mitcb- 

terson,  i  Mo.  393;  Poulson  v.  Collier,  ell,  6  Ga.  458;  Beale  I'.Hall,  22Ga,43i; 

1 8  Mo.  App.  583;  Norvell  f.  Deval,  so  Rutland  I'.'Hathorn,  36  Ga.  380;   Mur- 

Mo.  373;  Fox  11.   Smith,  3  Cow.   (N,  phv   v.   Griggs,   41    Ga.   465;    Bell  v. 

Y.)  33;  Jackson   v.  Hawks.   3  Wend.  Hu'tchings,   S6   Ga.   562;    Biacklcy  r. 

(N.  V.)6i9;  Nichols  v.  Mfg.  Co     -       ""-'-' .-..-.-  -^  .-- .  -i'.-- 

"    ■"  ""   ■  .   McKinsli 

more,  etc.,  R.  Co.  v.  Polly,  14  Grstt. 
(Va.)447.  And  see  Bvrne  f,  Gross- 
man, 65  Pa,  St.  310 ;  Scblt  v.  Scott,  1 10 

v,winanE,30  1  ei.  320.  Pa.  St.  3S7. 

Abwdnte  RlsHt—blTlI   Oum — Upon  It  U  a  duty  of  the  court  to  see  to  it 
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The  request  that  the  jury  be  polled  must  be  msde  before  the 
verdict  is  recorded  and  the  jury  dispersed.'  In  interrogating  the 
jury  on  this  point,  no  generally  established  form  of  question  pre- 
vails, it  being  usually  the  practice  to  ask  the  juror  simply  whether 

that  each  juror  agreei  to  tile  verdict,  the  "  mooted  quetilon  "  as  to  whether 

and  it  is  within  bis  diECretlon  to  adopt  either  parly  in  a  civil  coie  mav  demand 

inch  means  as  tlie  law  and  usage  of  the  that  the  jury  be  polled. 

court   allow,  to    ascertain    thai     [act.         "        

Among  other  means  is  the  examination 

of  the  jury,   when   they   return   their     13  Fla.  18,  said:  "The  ^ , 

verdict  intJividualij,  or,  at  it  is  called,  scnted  b_v  the  record   is  not  as  to  the 

by  the  poll.    This  may  be  done  when-  right  of  the  party  to  poll  the  jurv  in 

ever  the   court   has    any    ground    or  alT  cases,  but   wKether,  after  the   jury 

reason  lo  believe  that  the  verdict  is  not  has  delivered  a  sealed   verdict  by  the 

unatiitnous.     It  may  be  done  at  the  In-  consent  of   parties,  either  party   may 

stance  of  a  juror,  or  at  the  instance  of  demand  as  a  right  that  the  jury  shall 

a  party.     It  is  our  judgment  that,  in  be  polled.     We  are  of  the  opinion  that 

dvil  cases,  without  saving  what  would  no  such  right  exists,  and  that  such  ap- 

be  the  rule  in  criminal  coses,  it  is  dis-  plications  must   lie   addressed    to    the 

cretionary   with   the    presiding   judge  sound   discretion   of  the  judge,  whose 

whether  the  jury  shall  be  polled  or  not.  duty  it  is  to  see  that  no  wrong  or  in^ 

Smith  V.  Mitchell,  6  Ga.  458.  justice  is  done  to  parties,   and  whose 

There  fs  no  right  in  a  party  to  B  civil  direction  In  such  cases  is  not  a  matter 

case  to  poll  a  jur^.     It  is  withio   the  for  review  by  this  court." 

discretioD  of  the  judge,  and  the  privi-  The  juiy  may  be  polled  by  the  court 

lege  is  sometimes  accorded  when   the  and  ought  to  be  if  requested  by  either 


veidlct    is    delivered     under    circum-     par^.     Baltimore,  etc.,  R.  Co.  v.  Polly, 


s  <A  suspicion.     Landis  -o.  Day-     14  Gr«tt.  (Va.)  447. 

'right  (Ohio)  659.  1.   Blum  v.  Pate,  so  i^ai.  09;   Maione 

a  civil  action,  neither  party  has  a    -a.  State,  49  Ga.  311  ;  Tilton   v.  State, 


Before    the   verdict   is   recorded   it   Is  c,i  Ga.   383 ;    Steele   v.   Etheridge, 

within   the  discretion  of  the  court  to  Minn.  413  ;  Weeks  -v.  Hart.    34  Htiii 

allow  this  proceeding.     It  Is  never  al-  (N.   Y.)   181  ;  Poi   v.  Smith,  3  Cow. 

lowed  anerwardi.    Blum   v.   Pate,  10  (N.  Y.)  33  ;  Sargent  i>.  State,  it  Ohio 

Cal.69.  473;  Statei-.  Austin,  6  Wis.  305;  High 

When  the  jury  return  their  verdict  v,  Johnson,  28  Wla.  73.   And  see  Scott 

in  the  court,  and  their  names  are  called  11.  Scott,  1 10  Pa.  St,  387. 

over  bj  thecierk,  the  Courtis  at  liberty  The  jury  having  agreed  upon  a  ver- 

to  refuse  the  request  of  the  defendant  s  diet,  and   then   dispersed   by   previous 

counsel   to   have   them  polled,  unleaa  consent  of  counsel,  and  with  leave  of 

(ocne  legal  reason  is  assigned  far  mat  court,  it   la   not  proper  to   poll   them 

ing  the  request.    Murphy  11.  Griggs,  41  when  the  verdict  is  afterward  returned 

Ga.  465.  and  read.     Macon  City  Bank  v.  Kent, 

The   polling  of  the  juij  in   a   civil  57  Ga,  383. 

case  Is  a  matter  within  the  discretion  The  proper  time  t< 

of  the  trial  judge,  and   he  can  grant  a  poll  the  jury  is  aftert    . 

motion  to  poll  them,  either  upon  the  and   before    the    jury    has    dispersed. 

whole  verdict,  or  for  any  answer  to  a  Maione  -v.  State,  49  Ga.  ill ;  Tilton  v. 

ipeclBc  question.     Bell   v.  Hutchings,  State,  53  Ga.  47S. 

86  Ga.  561.  It  is  too  late  lo  ask  that  the  jurv  be 

In   Byrne   -v.  Grossman,  65  Pa.  St.  polled  al^er   the  verdict  has  been  re- 

jio,  the  court  eipressly  evaded  a  deci-  ceived  and   recorded.     High  i'.  John- 

sion  from  the  quenlion  as  to  whether  son,  3S  Wis.  73. 

the  court  has  a   "Rht  lo  refuse  the  re-  A  juror  may  dissent  from  a  verdict 

quest  to  have  the  jury  polled,  although  to  which  he  has  before  agreed,  until  it 

itlnclinea  to   the  opinion  that  in  civil  Is   recorded,  Weeks  v.   Hart,  34   Hun 

cases  the  matter  Is  within  the  discretion  (N.  Y.}  181  ;and  he  may  do  this  wheth- 

of  the  court;  and  In  Scott  v.  Scott.  110  er    the   jury   is  polled   or  not,  and  if 

Fa.  St.  387,  the  court  declined  to  decide  he  does    so    dissent   there  can  be   no 
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the  verdict  rendered  is  his.^  Cautions,  exhortations,  or  remind- 
ers of  official  oath  and  duty  are  not  usual,  and  should  not  be 
allowed,* 

The  dissent  of  a  juror  must  be  decided  and  unequivocal,  or  the 
verdict  as  rendered  will  be  received  and  recorded,'     But  where  a 


valid  verdict.    Scolt  v.  Scott,  tio  Pa,  request    was   granted,    but    when    be 

St.  387.  asked  the  court  to  Intorm  the  jurj  that 

Where,  upon  the  polling  of  the  jury,  the  aniwer  given  to  thequestian  should 

one  of  them  replied  that  be  had  agreed  be  the  "  conscientloua  Individual  opin- 

to  the  verdict  rendered  as  a  matter  of  ion  of  each  man,"  the  court  declined  to 

accommodation,  though  it  was  against  comply,  and    it   was   held  (hat  all  that 

his  conscience,  the  unBUccesaful  part^  could  be  required,  under  the  existing 

should  -object  to  the  reception  of  the  practice,   was  that  each  juror  ihoutd 

verdict  at  the  time,  before  the  verdict  be  aeparately  asked  whether  the  ver- 

has  been  received   and  recorded ;  and  diet  rendered  by  the  foreman  was  hit 

an  omission  to  do  this   will  be  deemed  verdict.     Lcighton  v.  People,  10  Abb, 

a  waiver  of   all  right  to  object  to  this  N,  Cas.  (N.  V.  Supreme  Ct)  961.  See 

irregularity,     Fnirell  n.   Hennesy,   11  also  Labar  v.  Koplin,  4  N.  Y.  547. 

Wis.  63s;  State  w.  Austin,   6  Wis.  105.  S.  Webster     is.  McKinster,    1     Pio. 

1.  Harris  V.  State,  31  Ark.  196;  Black  (Wis.)    644;    Farrell  11.   Hennecy,   31 

V.  Thornton,   31    Ga.641;   Bo  wen  v.  Wis,  631;  State  t',  Austin,  6  Wis.  105; 

Bowen,  74  Ind,  470;  Labar  v.  Koplin,  Gcae  v.  State,  6  Tei.  App.  tsi. 

4  M.  Y.   ^47;  Leighton  v.   People,  10  Where,  upon  the  polling  of  the  jurr, 

Abb.  N,  Cas.  (N,  Y.  Supreme  Ct.)  361.  eleven  assented  to  the  verdict,  and  one, 

Form  of  (toaiUon. — When  the  jurors  in  repiv  to  the  question  of  the  clerk 
were  asked  "  Do  you  find  for  the  plain-  "  Is  this  your  verdict  } "  said, "  It  Is  as 
tltfa  or  defendantf"  exception  was  far  as  it  goes,"  the  defendant  objected 
taken  to  the  formof  thequestioD,  it  be-  to  the  reception  of  the  verdict.  The 
Ing  contended  that  the  better  practice  trial  court  overruled  the  objection,  and 
would  be,  following  the  reading  of  the  upon  appeal  ft  was  held  that  there  was 
verdict,  "  What  say  you,  Mr.  Juror,  is  uothiag  In  the  answer  of  the  juror  that 
that,  or  is  It  not,  your  verdict  ? "  It  was  ought  to  Invalidate  the  verdict.  Rao- 
held  that  the  question  as  put  was  the  kin  v.  Harper,  23  Mo.  579. 
substantial  equivalent  of  this  form,  and  Where  the  juty  were  polled  at  the 
that  the  verdict  would  not  be  disturbed  requeet  of  the  plaloCiff,  and  eleven  of 
on  this  ground.  Black  v.  Thornton,  them,  when  their  names  were  reepec- 
31  Ga,  641,  tlvely   called,   in  answer   to  the  Inler- 

In  polling  the  jury  the  inqutrr  should  rogatory,  whether  the  verdict  returned 

be  restricted  to  the  question  ''  Is  this  was  theirs,  promptly  answered  Id  Ibe 

your  verdict  f  "     Bowen  f,  Boweit,  74  aiSmiatlve,  but  the  remaining  jurorait- 

Ind.  470.  swered  that  the  verdict  "  was  not  his, 

Aparty  willnotbeallowedtoqiMstion  but  that  he  had  consented  to  it,"  and 

a  juror,  upon  the  poll  ot  the  jury,  as  to  then  when  the  question  was  repeated 

the  misconduct  of  the  jury  during  trial,  answered  "  Yes,     It  was  held  that  this 

Bassham  v.  State,  38  Tex.  613.     And  was  a  sufficient  assent  to  the  verdict 

see  Anderson  v.  Green,  46  Ga.  361.  Mitchell  t'.  Parks,  36  Ind.  354. 

B«plr  of  Jaror.^ — The  exact  words  Upon  the  return  of  the  verdict,  the 
used  by  the  juror,  in  replying  to  the  jury,  being  polled,  replied  variously, 
question  to  ascertain  his  concurrence  Some  answered  simply  that  they  found 
In  the  verdict,  ere  Immaterial,  It  Is  for  the  defendant ;  some  four  or  five 
suflicieftt  if  they  Indicate  clearly  the  added  either  that  th^  were  not  sails- 
assent  of  the  individual  mind  to  the  &ed,or  not  fullysatlsfied,  but  allfinally 
verdict.  Com.  v.  Buccieri,  153  Pa.  added  that  they  found  for  the  defend- 
St  J35.  ant  Itwas  held  that  the  court  pursued 

>,  The  jury  returned  with  their  ver-  the  proper  course  in  receiving  and  re- 

diet   declaring   the   prisoner  guilty  of  cording  the  verdict.     Black  v.  Tbom- 

the  crime  of  murder  as  chained  in  the  ton.  31  Ga.  641. 

Indictment,  when  the  defendant's  coun-  Where  a  juror  answered  In  retpome 

•el  requested  that  jury  be  polled.   This  to  ttie  inquiry,  "Is  tbkyour  verdict  f 
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juror  answered  that  he  could  not  say  whether  he  had  found  for 
the  plaintiff  or  the  defendant,  the  court  properly  rejected  the  ver- 
dict.' If  the  verdict  is  disaffirmed  by  one  or  more  members  of 
the  jury,  the  entire  number  should  be  sent  back  for  further  delib- 
eration,* when  they  may,  if  all  sulisequently  agree,  render  a 
verdict  similar  in  all  respects  to  the  former  finding.' 

If  the  verdict  is  received  and  recorded  without  objection  by 
the  unsuccessful  party,  he  will  be  deemed  to  have  waived  all 
right  to  require  the  polling  of  the  jury,*  though  in  a  jurisdiction 

tiMt  "  it  WM,  bnt  that  he  coiiKDted  to  sel  wa*  not  allowed  to  interrogate  the 

it  under  protect,"  it  wm  held  that  the  juror  »  to  the  reason  (or  hit  aoiwer. 

couit  committed  no  error  In  Teceiring  Such  ■  '*V]y   ''  final  and  concluBlve. 

and  recording  the  verdict.     Wyley  v.  Poulicn  v.  Collier,  18  Mo,  App,  J83, 
Bull,  41  Kan.  106.  Where  the  jury  had  been  polled  at  the 

Where  the  record  itated  that  a  juror,  request  of  the  counsel  oi  the  unsucccM- 
upon  being  polled  after  affirming  the  ful  party,  and  in  his  presence,  and  the 
verdict,  had  twice  attemptedto  addresi  verdict  entered  without  objection,  thla 
the  court,  but  bad  not  been  allowed  to  ii  positive  proof  that  all  Uie  jury  •«- 
■peak,  it  wM  held  that  this  waa  no  rea-  sented  to  the  verdict,  and,  as  luch,  can- 
son  for  disturbli^  the  verdict,  as  it  did  not  be  overcome  except  by  evidence  of 
not  appear  that  the  juror  wished  to  actual  fraud  practiced  on  thecourt  and 
dissent  from,  or  attack  the  verdict,  thecounielortbeunsuccessfui  party  br 
Hughes  V.  Detroit,  etc^  R.  Co^  78  the  opposing  party,  or  some  one  in  his 
Mich,  jg^  Iwhair,  or  by  the  clerk  tn  procuring  the 

Although  a  juror  mav  have  agreed  verdict  to   be   delivered   and  entered 

upon,  and  ligned,  a  verdict  as  a  matter  when  It  had  not  been  agreed  to  by  the 

ot  accommodation,  or  from  other  mo-  jury.   Green  v.  Bliss,  la  How.  Pr.  (N. 

tivc.  yet,  if  he  expreasei  dlsaatUfactlon  Y.  Supreme  Ct,)  438, 
nithitwhen  he  comes  Into  court,  or        1.  Black  v.  Thornton,  11  Ga.  641. 
when  a  poll  is  taken,  states  that  he  can-         f .  Brown  v.  State,  63  Ala.  97 ;  Black 

not  conscientiously   asient  to  it,  tl>e  v.  Thornton,  31   Ga.  641 ;  Morgan  v. 

court  should  respect  his  scruples,  and  Bell,  41    Kan.  345;    Bunn  v.  Hoyt,   3 

refuse  to  receive  a  verdict  not  freeiv  Johns.  (N.  Y.)  35;;   Douglass  v.  'Tou- 

ind  unanimously   concurred   la;  and,  sey,  1    Wend.   (N.   Y.J   351;   10   Am. 

tliougb  a  juror  replied  in  the  a^rma-  Dec.    616;    Hancock    v.    Winans,    10 

tire  in   answer  to  the  question  as  to  Tex.  310. 

wlietber  the  verdict  announced  by  the         Where  a  jury  sealed  up  the  verdict 

ioreraaQ  was  stlU  bis,  it  it  was  under  and  separate],  tliey  might  he  sent  ImcIc 

circumstance*   which   showed   clearly  to  reconsider.  If  one  of  them  disagrees 

thai  he  entertained  doubti  of  the  de-  to   the  verdict   when  polled;   and  the 

fendant's   guilt,  and   was  opposed  to  same  verdict  subsequently  brou^t  In  is 

Ending  him  guilty,  the   verdict  should  good.     Bunn  v.  Hoyt,  3  Johns.  (N.  Y.) 

not  be  received.      State   v.  Austin,  6  3^5;  Douglass  v.  T^usev,  3  Wend.  (N. 

Wis.  30JJ,  V.)  35^ ;  »o  Am.  Dec.  616. 

Where  a  juror  stated,  in  anawer  to         Where,  upon  the  return  of  a  sealed 

tlie  question   as   to   whether  he   con-  verdict,  the  jury  are  polled  and  found 

curred  in  the  verdict  returned,  that  he  to  disagree,  it  is  not  error,  in  the  ab- 

liad  agreed  to  it  merely  for  the  sake  of  sence  of  objection  of  either  party,  to 

»n   agreement,   and   not   hecauM   he  send  them  out  for  further  deliberation. 

ttionght  it  was  correct,  it  was  held  not  Morgan  v.  Bell,  41  Kan.  34r;. 
lo  lie  a   proper   verdict,  and   that   it         When  some  of  the  jurors  answer  In 

should  not  have  been  received.     Roth-  the  negative,  they  may  be  sent  out  to 

I'lDcr  D.State,  33  Wis.  468.     And  see  reconsider  their  verdicL     Brown  v. 

Weeks  V.  Hart,  14  Hon  (N.  Y.)  iBi.  Sttte,  63  Ala.  97. 

Where,  in  polling  the  jury,  one  mem-        S.  Bunn  v.  Hoyt,  3  Johns.  (N.  Y.) 

bcr.  in  response  to  a  question  "  Is  this  3^5;  Douglass  v.  Tousey.  3  Wend.  (N. 

roar  verdict?"  replied,  "Under  the  evi-  V.)  351;  lo  Am.  Dec.616. 
liciKe,  it  is  not  my  verdict,"  the  coun-        4.  Valvar  of  Utfn.— It  seems  tbat  If 
]8  C.  of  L.— 33                        868 
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regarding  this  practice  as  not  only  a  privilege,  but  a  right,  the 
verdict  received  in  the  absence  of  a  party's  counsel,  without  fault 
on  his  part,  whereby  this  right  was  lost,  was  held  to  be  invalid.* 
/  Construction  of  Verdict,— Verdicts  are  to  have  a  rea- 
sonable intendment  and  to  receive  a  reasonable  construction,  and 
are  not  to  be  avoided  unless  from  necessity,  originating  in  doubt  of 
their  import,  from  immateriality  of  the  issue  found,  or  their  man- 
ifest tendency  to  work  Injustice.'       From   the  standpoint  of  the 

no  request  be  made  to  poll  the  jury,  the  etc.,  R.  Co.  v.  PhilUbert,  35  Kan.  581 ; 

right   will   be   deemed   to   have    been  Miller  v.  Sbackleford,  4  Dana  (Ky.) 

waived.  Rajmond  c.  Bell,  18  Conn.  81.  371;   Singleton   v.   Singleton,  8  Dana 

Where  the  jury  return  their  verdict  to  (Ky.)  315;  TimmonE  v.  State,  ^  Hb*. 

the  clerk,  during  a  brief  recess  of  court,  7S6 ;  Schoonover  v.  State,   17  Ohio  St. 

by  agreement  of  counsel,  it  wag  held  194;  Reed  v.   Gentry,  7  Oregon  497; 

that  this  must  be  construed  as  a  waiver  Kelton  v.  Bevins,  Cooke   (Tenn.)  90; 

of  a  right  to  poll  the  jury.     Brown  i>.  s  Am.  Dec.  67a;  Carr  v,  Stevenson,  j 

State,  63  Ala.  97.  Humph.  (Tenn.)  559:  Lindsay  i>.  Slate. 

A   stipulation  that  the  jury  might,  i  Tex.  App.  337;  BUnd  v.  Slate,  4  Tex. 

-when  they  had  agreed  on  their  ver-  App.   15 ;   Williams   t/.   State,  5   Tex. 

diet,  if  the  court  should  not  be  then  in  App.  236;  Vincent  v.   State,   10  Tei. 

session,  sign  and  seat  the  same  and  de*  App.  330 ;  Mays  v.   Lewis,  4  Tex.  38  ; 

liver  it  to  the  officer  in  charge,  and  dis-  Bennett  v.   State,  30  Tex.  sir;  Elkint 

perse,  was  construed  to  be  a  waiver  of  v.  Parkhurat,  17  VL  105, 

the  right  to  poll  the  jury,  if  the  parties  Bacajd  PaU  to  Intent. — In  the  coo- 

should  not  be  in  court.  Koon  v.  Phoc  sideration  of  a  verdict,  the  first  object  is 

□ix  Mut.  L.  Ins.  Co.,  104  U,  S.  106.  to  ascertain  what  the  jury  intended  to 

In  7>x<is,  an  agreement  that  the  jury  find;  and  this  is  to  be  done  by  constni- 
should  seal  up  their  verdict  and  sepa-  tng  the  verdict  lil>eral1y,  with  the  sole 
rate,  operates  as  a  waiver  of  ali  right  to  view  of  ascertaining  the  mcanii^  of  tb« 
have  the  July  polled,  except  for  the  jury,  and  not  under  the  technical  niles 
purpose  of  ascertaining  wliether  the  of  construction  which  are  applicable  to 
verdict  as  returned  was  unanimously  pleadings.  Miller  !>.  ShackleCord,  4  Da- 
agreed  to  when  it  was  seated  up.  Han-  na  (Ky.)  371;  Mays  v.  Lewis,  4  Tei.  38. 
cock  V.  Winaps,  10  Tex.  330.  OlailDal  Kiror, — Where  the  Intention 

In  a  proper  case  tor  a  sealed  verdict,  of  the  jury  is  clear,  it  becomes  the  du^ 

the  right  of  parties  to  poll  the  jury  is  of  the  court  to  di>reg«rd  a  mere  clerical 

not  affected  by  an  agreement  that  the  error.  Jeansch  v.  Lewis,  i  S.  Dak.  609. 

^ly  may  seal  their  verdict.     Steele  v.  Tlia  lanfiuw*  ^  Vb»  Jwt  should  not 

Etheridge,  ii;  Minn.  413.  AndseeRlgg  be  confined  to  the  technical  import  of 

D.  Bias,  44  KaD.  148.  the  words  used,  hut  should  be  under- 

DlTMtlnc  Tardlol. —  Where   a  court  stood  in  the  sense  in  which  the  jury 

directs  a  verdict,  as  there  is  no  fact  to  probably     intended    them.      Mays    v. 

be  found  by  the  jury,  neither  party  is  Lewis,  4  Tex.  38. 

entitled  to  have  it  polled.     Donoghue  Upon   an   iBdletmant  tar  Jtactag  of 

V.  Indiana,  etc.,  R.  Co.,  87  Mich.  13;  various  articles,  aggregating  In  value 

Bond  71.  State,  68  Miss.  648.  (30,  the  jury  returned  a  verdict  in  the 

1.  Smith  V.  State,  51   Wis.  615  ;  37  following    language:    "We,   the  jury, 

Am.  Rep.  845.  find  the  prisoner  guiltyto  tlie  amount 

3.  I  Graham  and  Wat'n  New  Trials  of  thirteen  dollars."    This  verdict  was 

160;  Burnett  f.  Maiey,  9  PorL  (Ala.)  held  to  liea  perfect  findlngof  thccrime 

410;  People  V.  McCarthy.  48  Cal.  557;  charged,  and  that  the  qualifying  irordi 

Huntington  v.  Ripley,  i  Root  (Conn.)  did  not  vary  its  meaning  or  effect,  the 

331;  State  i>.  Merwm,  34  Conn.  113;  whole  being  equivalent  to  finding  the 

Simmons  11.  Rarden,  9  Ga.  543;   Mit-  defendant  guilty  and  assessing  the  value 

chell  V.  Addison,  30  Ga.  jo;  Small  v.  at  the  things  stolen  at  (13.    Tlmmons 

Hicks,  81  Ga.  6gi ;  Bond  v.  People,  39  v.  State,  56  Mis*.  766.    And  upon  trial 

111.36;  Lvons  V.   People,  68  III.   371  ;  of  an  Indictment  for  the  same  offense. 

Rose  II.  State,  83   Ind.144;   Chambers  under  a  statute  defining  the  crime,  It 

V.  Butcher,  83  lad.  508;  Kansas  City,  has  been  decided  that  a  general  vcidlct 
864 
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of"  guiltj"  Implies  ■  finding  th«t  the  composed  of  but  one  man.     Marks  v. 

Ttlue  of  the  propertj  stolen  is  at  least  State,  lo  Tex.  App.  334. 

u  much  a£  is  required  to  conacitutc  the  lUitter  In  lama.  —  A  verdict  whlcb 

sljtiitorj  offense.    Schoonover  f.  State,  does  not  clearl}'  find  the  matter  in  iaaue, 

17  Ohio  St.  294.  cannot  be  helped  bj-  intendment.   Jew- 

Upon  a  grand  juror's  complaint  be-  ett  11.  Davis,  6  N,  H.  518. 

fore  a  justice   of  the  peace,  charging  Where   an   indictment   charged  the 

tlie  defendant  with  placing  nuisances  defendant  with   felonloualj  aiding  and 

on  a  certain    highway,   the  complaint  assisting  In  the  escape  of  a  prisoner 

containing  two  counts,  one  with  regard  confined  In  jail  for  a   felony,  and  the 

toabnilding,  and  the  other  with  regard  jurr  found  a  verdict :  "We,  the  jurj, 

to  itone  and  timber  placed  on  the  bish-  on  our   oaths,   do   find  the   defendant 

way,  the  justice  made  a  general  finding  guilty   ol   negligently   permitting  the 

ofguil^,  and  imposed  a  fine  of  seven  escapeof  the  convict  named  in  the  in- 

dollarg.     B7  law,    the  lowest   penalty  dictment,  but  not  guilty  of  feloniously 

that  could   be  Imposed  for  such  an  of-  aiding  or  assiating  him  to  escape,"  it 

IcDK  was  five  dollara.    The  defendant  was  held  that  the  verdict  of  the  jury 

ippealedlotheaDperlorcourt.and  there  acquitted  the  accused  of  the  offense  of 

moved  that  the   case  t>e   erased  from  which  he  was  charged  In  the  Indtct- 

lhedocket,on  tbcgiiTund  tliat  thecom-  men t,  and  found   him  guilty  of  an  ot- 

plaint  charged  two  offenses,  and  that  tense  for  which  he  was  not  indicted,  and 

the  fine  showed  that  the  justice  found  hence,  no  judgment   could  1>e  legally 

the  defendant  guilty  of  but  one,  and  rendered  against  him.     Westbrook  v. 

that  he  must  have  been  acquitted  of  State,  51  Miss.  777. 

the  other;  and  as  it  did  not  appear  on  On  the  trial  of  an  indictment  con- 

which  count  he  was  found  guiltj  and  taining  two  counts,  (he  first  charging 

on  which   acquitted,  he  could  not  be  the  murder  committed  bj  the  defend- 

compelled  to  answer  to  either.     It  was  ant  purposely,  with  premeditated  mal- 

held,  however,  that  it  could  not  be  in-  ice,  and  the  second  charging  the  kill- 

ferred,  from   this  state  of   the  record,  ing  to  have  been   done   purposely  and 

tliat  the  justice  had  acquitted  on  one  with  premeditated  malice  in   the  per- 

conat,V°t  that  a  more  leaaonable  In-  petration  irf  burglary,  an  acquittal  aa  to 

fercnce  was  that  but  one  offense  was  the  Rrst  count  and  a  conviction  of  the 

proved  under  tioth  counts,  and  that  the  second,  did  not  acquit  the  defendant 

instice  found  the  defendant  guilt/  on  on   the   whole  Indictment.     Bissot  v. 

both.    State  v.  Merwin,  34  Conn.  113.  State,  53  Ind,  408. 

OManaCoKttmMUra. — It  is  not  neces-  SaTerallaanas. — An  action  of  assuoip- 

ury  that  the  construction  adopted  U  sit  was  brought  for  goods  sold  and  de- 

the  most  obvious  one,  if  it'  be  fair  and  llvered,  and  the  deKndant  Interposed 

reasonable,  and   eaiential   to    support  the  pleas  of  non  assumpsit  and  Statute 

the  judgment,  partlcularlj   if  the  fact  of  Limitations.  The  verdict  of  the  jury 

is  one  of  minor  Importance.     Kansas  was ;  "  The  jury  find  the  Issue  tor  the 

City,  etc.,  R.  Co.  V.  P  h  1 1 1  i  b  e  r  t ,  35  plalntifT  and  assess  his  damages  at,"  etc. 

Kan.  j83.  The    judgment   was    attacked   on  ap- 

Ot  Boa  Kasla  Talwtt,  Qnun  Peraat. —  peal,  on  the   ground  that  there  were 

Where  the  language  of  a  verdict  is  am-  two  Issues  of  fact,  and  the   finding  of 

biguous,  it  is  the  duty  of  the  court  to  the  jury  was  on  one  only,  not  designat- 

glve  it  such  construction  as  will  make  It  Ing  which.     The   supreme  court  held 

effective.   Carro.  Stevenson,  5  Humph,  that   the  fair  and  rational  conslrucUon 

[Tenn.]  559.     And  see  Stale  v.  Bowen,  was,  thai  the  jury   negatived  the  de- 

16  Kan.  475.  fen ses  Interposed  by  the  defendants.and 

Nothing  can  be  presumed  which  the  found  the  matters  in  issue  between  the 

record    is    required    to   show;   hence,  parties  to  be  In  favor  of  the  plaintiff, 

where  the  entry  In  a  misdemeanor  case  Tippen   v.    Petty,  7   Port  (Ala.)  441, 

recited  a  verdict  found   by  a  jury  of  And  see  Porter  v.  Rummery,  10  Mass. 

good  and  lawfui  men,  to  wit.  A,  B,  It  66;  Jeoks  «.  Halet,  i  Cal.  (N.  Y,)  60. 

«aa  held  that  no  presumption  could  be  A  verdict  in  terms,  "  We,  the  jury, 

indulged  in  aid  of  the  entry  or  verdict,  find  for  the  plaintiff,"  must  be  under- 

as  the  law  required  that   the   record  stood  as  a  finding  by  the  jury  upon  the 

should    show,   when   one    accused    dl  issues  joined  between  the  parties,  and 

"^          IS  tried  by  a  jury,  that  the  jury  even  though  there  were  several  distinct 

„r...  —    __j   — ,.    n  entry  as  issues  made  by  the  pleadings,  such  a 
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jury's  intention,  their  verdict  should  be  regarded,  and  when  this 
can  be  ascertained,  if  consistent  with  legal  principles,  such  effect 
should  be  allowed  to  their  findings  as  will  most  nearly  conform 
to  their  intent.*  If  this  intention  would  be  discovered,  the  ver. 
diet  must  not  be  read  as  an  abstraction,  as  it  is  but  a  step  in  the 
cause,  to  be  construed  and  applied  reasonably  in  the  light  of  all 

■tantfal   flndlng   upon   all    the   Ibsucb.  in  view  of  thetr  findings,  that  If  anj- 

Fries  v.  Mack,   33  Ohio  St.  51;  CiMn  thing  was  due  the  plaintiff  it  was  due 

V.  State,  12  Ohio  St.  60.  from  the  defendant.    It  wa*  held,  there- 

Bnrdsn  of  Proof. — As  every   proper  fore,  that  thU  finding  was  sufficient, 

intendment  Is  to  be  made  to  sustain  a  A  verdict,  "  We,  the  jurors,  find  for 

verdict,  it  is  the  dutjr  of  the  excepting  the  plaintiff  |i,ooo,"    is  informal,  bat 

partj  to  show  that  error  intervened  at  sufEcient,  as  it  designates  with  reason- 

the  [rial.     Elkins  v.  Parkhurst,   17   Vt.  able  clearneas  the  amount  named  at 

105,     See  also  State  *.   Dixon,  3  Iowa  the  amount  of  the  recoverv  assessed  bj 

416;      Elswick   V.    Neweom,    9    Dana  them  In  the  plaintiff**  favor.     Rjon 

{K7.)  360.  ^.  Prior,  31  lAa.  App.  sss. 

The  prenunptton  la,  that  the  verdict  In  Rembaugh  -o.  Phipps,  75  Ho.  411, 

of  a  jury  is  89  broad  as  the  Issues  upon  a  verdict,  "  We,  the  jurT,  find  a  judg- 

nhich  thejr  are  required  to  find,  Reed  ment  for  the  plaintiff  for  the  sum  of 

II.  Gentrj,  7  Oregon  497 ;  that  it  is  con-  {90,"  is  Informal,  but  it  appears  clesrlj 

slstent  with  the  instructions  given  bj  enough  that  It  is  intended  to  be  a  ver- 

the  court,  Vincent  v.   State,   10    Tex.  diet  in  favor  of  the  plaintiff  for  $90 

App.  330;  and  that  it  conforms  to  the  damages. 

evidence,   Burnett   v.    Maxey,  9  Port.  1.  McGuff  *.  SUte,  88  Ala.  147;  t6 

(Ala.)  410.  Am.  St.  Rep.  15;   Handley  f.  Lawlej, 

The  same  reasonable  intendment,  in  90  Ala.  537;  Taylor  v.  Talman,  i  Root 

favor  of  the  validity  of  a  verdict,  exists  (Conn.)  191 ;  Russell  v.  Marks,  3J  FTa. 

In  respect  to  other  judicial  proceedings.  456;  Harvey  v.  Head,  6B  Ga.  347;  Ber- 

Rose  n.  State,  S]  Ind.  344;  Bennett  i/.  nard   -a.  State,   76  Ga.   613;  Small  c 

Stale,  30  Tei.  531.  Hicks,  81  Ga.  691 ;  Woodward  f.  Davis, 

FlndiiiKa  by  Jndt*. — Where  the  facts  137  Ind.  173;  Hroneck  -v.  People  <Ind. 

have  been  submitted  to  the  court  with-  1890),  34  N.  E.  Rep.  S61 ;  Kansas  P*c 

out   the   intervention   of  the    jury,    it  R.  Co.  i>.  Salmon,  14  Kan.  513;  Bledioe 

must  be  inferred,  in  the  absence  of  any  -o.  Com.  (Ky.  1889),  11  S.  W.  Rep.  84; 

showing  upon  the  record  to  the  con-  Hays  v.  Com.   (Ky.   1890),   14  S,  W. 

Irary,  that  the  evidence  introduced  was  Rep.  833 ;  Chace  n.  Fall  River,  3  Allen 

sufficient  to  warrant  the  finding.    Eason  (Maas.J  533;  Taylor  v.  Short,  38  Mo. 

■0.  FJiber,  I  Ark.  90.  ^pp.  31 ;  Schwaabs  v.  Woodbume,  j6 

In  an  action  of  assumpsit  the  jury  Mo.  176;  Hojle  v.  FarquhBrson,Sotlo. 
found  a  verdict,  "  We,  the  jury,  find  for  378 ;  State  v.  Tones,  106  Mo.  303 ;  Bish- 
the  plaintiff  and  fix  judgment  at  ^500."  op  v.  St.  Paul  City  R.  Co.,  48  Mian. 
Itwaaapparent  that  this  verdict  was  not  36;  Kearney  v.  Metropolitan  EL  R. 
■   and  in  the  form  of  action  which  Co.  (Super.  Ct.),  13  N,  Y.  Supp.6o8r 


they  were  trying,  they  should  have  as-  Benner  v.  Kilpatrick,  54  N.  Y.  Super, 
sessed  the  damages.  On  appeal,  the  Ct.  53a  ;  Goodenow  v.  Travis,  3  Johns. 
supreme  court  held  that  the  jury  no     (N.  Y.)  437;  Cook  v.  State,  14  N.J.  L. 


doubt  Intended  to  do  this,  and  that  the  843;  Kelsey  v.  Chicago,  etc.,  R.  Co, 

verdict   must  be  given  such  construe-  i  S.  Dak.  So ;  Jeansch   v,   Lewis,  i  S. 

lion.     Halifax  Fire  Ins.  Co.  v.  Vandu-  Dak.  609;  Moore  v.  State,  7Tex.  App. 

lor,  49III.  489.  14;  HarHs  v.   State,  3  Tci.  App.  91; 

In  Smith  v.MohD,  87  Cat.  489,  It  was  Plumley   v.   State,  8  Tex.  App.  jiq; 

objected  that  the  court  found  only  the  Vincent  v.  State,    10   Tex.   App.  3J0; 

amount  due  to  the  plaintiff  upon  the  Cote   v.  State,  31   Tex.   Grim.  App. 

contract  sued  on  and  not  that  the  sum  423 ;  Manwell  v.  Manwell,   14  VL  [4; 

named  was  due  from  the  defendant ;  but  Ohlweiler    v.  Lohmann,  83  Wis.  icfi. 

as  the  plaintiff  and  defendant  were  the  And  see  Hunter  v,  Burlington,  etc.,K- 

only  parties  who  signed  the  contract,  Co.,  84  Iowa  605;  Ffke  i'.  Davis,  5  lad. 

it  must  follow  at  a  necessary  Inference,  App.  1 ;  Lauter  v.  Simpson,  3  Ind.  App. 
866 
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393;   Mechanics',  etc^  Bank   v.   Llv-  ttTenlPlalBUA.— In  a  suit  Instituted 

innton  (City  Ct.),  33  N.  Y,  Supp.  814.  by  seTcral  plaintiff*,  the  jury,  in  the 

Where  it  IS  obvious  that  the  jurj  did  caption  of  their  verdict,  mentioned  the 

not  intend  to  find  a  general  verdict,  It  plaintiffs  by  name,  but  in  the  body  used 

li  errot  to  treat  their  finding  as  such,  the  word  "  plaintiff."  This  wa«  held  to 

Dray  v.  Crlch,  3  Oregon  30a  be   ImmaterlBl.      Hertford   County   v. 

The  verdict  of  ■  sheriff's  juij.  under  Wise,  71  Md.  43. 
cotnplajnt  of  A  B  and  others,  for  dam-  BaoonranUMUlDenuuidi. — The  plain- 
to  i«nd  by  reaion  o(  the  laying  out  tiff  sued  to  recover  from  the  defendant 
highway,  which  stated  as  follows:  the  sum  off  310  for  building  a  cotton  gtn 
We  find  that  the  said  complainants  house  on  the  plantation  of  the  defend- 
bavesustalneddamsges  by  meansof  said  ant.  The  defense  was  that  the  gin 
layine  out  of  said  street  or  way  over  houM:  was  Bo  defectively  constructed 
or  adjoining  iheir  land,  and  the  con-  that  It  collapsed  a  Ehort  time  after  its 
tinuance  thereof,  and  we  find  and  II0W  erection,  and  that  the  material  used  in 
damages  to  each  of  them  respectively  its  construction,  which  had  been  fur- 
u  follows,  to  wit,  to  A  B,  nothing,  nished  by  the  defendant,  was  thereby 
should  not  be  set  aside  as  repugnant  destroyed  and  rendered  valueless.  The 
or  against  law,  but  should  be  accepted  defendant  therefore  reconvened  and 
■i  a  verdict  that  he  has  sustained  no  claimed  damagesto  the  amount  of  $500 
daiiiiges  for  which  he  is  entitled  to  for  the  loss  of  the  material.  There  was 
compensation.  Chace  v.  Fall  River,  3  a  trial  by  jury,  and  a  verdict  was  ren- 
Allen  (Mass.)  533.  dercd  in  favor  of  the  defendant  for  f  17s 
Where  distinct  parcels  of  property  damages,  and  from  a  judgment  there- 
are  levied  on  under  one  levy,  and  all  upon  rendered,  the  plaintiff  appealed  on 
claimed  by  the  same  claimant,  the  the  ground  that  the  jury  responded 
whole  being  tried  under  one  issue,  only  to  thereconventionat  demand, and 
ifavcTdictis  rendered  lindlng  certain  not  to  the  plaintiff's  claim.  It  was 
particular  parcels  of  the  property  sub-  held,  however,  that  when  the  recon- 
jett  to  the  levy,  the  legu  Intendment  ventional  demand  grew  out  of  the 
of  luch  a  verdict  would  be  that  the  plaintiff's  cause  of  action,  that  a  ver- 
balance  was  not  subject  Moses  v,  diet  for  one  party  was  necessarily  aver- 
HEg.  Co.,  6S  Ga.  341,  diet  against  the  other,  and  hence  the 
Ageneral  verdict  for  the  plaintiff,  In  judgment  was  affirmed.  Kelly  t'.  Cald- 
in  action  instituted  for  the  dissolution  well,  4  La.  40;  Delee  i^.  Hatcher,  iq 
of  a  parmeiship,  the  appointment  of  a  La.  Ann.  98. 
receiver,  and   the   distribution  of   the  In    Theriot    v.    Henderson,    6    La. 

Erotits,  does  not  authorize  a  judgment  Ann,   2ii,  It  was  held  that  in  a  suit 

ir  all  the  relief  asked  by  the  petition,  where  the  defendant  sets  up  a  recon- 

vtiere  the  only  question  submitted  to  ventional  demand,  the  verdict  of  the 

the  jury  was  as  to  the  existence  of  the  jury  in  favor  of  the  plaintiff  covemthe 

parUicrship.    Clark  u.  Gallaher,  3  Tex.  reconventional   demand,   and   that    )f 

Civ.  App.  J41.  the  defendant  desired  a  special  finding 

bTBTaJ   DaftaOaata. — In     Porter    v.  of  the    jury   upon   his  reconventional 

Cotney,  3  Ala.  314,  two   persons  were  demand,  he  should  have  asked  for  It 

joined  as  defendants,  who  pleaded  the  before  the  verdict  was  recorded, 

general  issue,  and  tliereupon  a  verdict  OotmtarcUlm.  —  A    finding    by    the 

was  returned   as   follows:    "We,   the  jury  for  the  full  amount  of  the  defend- 

jury.  find  the  issue  In  favor  of  the  de-  ant's  counterclaim  is,  by  necessary  im- 

feadant."     It  was  held  that  the  reason-  plication,  a  finding  adversely  to  that 

able  intendment  was,  that  "  defendant "  extent,  on  the  cause  of  action  stated  in 

was  unintentionally  used  for'"defend-  the    plaintiff's    petition.      Taylor    v. 

ants,"  and  that  the  verdict  as  rendered  Short,  38  Mo.   App.   11;    Schaabs   v. 

was   decisive   of  the   case.     See    also  Woodburne  Sarven   Wheel  Co.,  56 

Steed  f.  Barnhill,  71  Ala.  157.  Mo.    176;   Hoyle   v.   Farquharson,  Bo 

Where  two  defendants  were  tried  on  Mo.  378. 

an  indictment  for  a   felonious  assault  But   where   It  is  impossible  to   tell 

with  malicious   intent,  a  verdict   that  from  a  verdict  whether  the  jury  passed 

eacli  defendant  was  guilty  of  an  assault  on  the  plaintiff's  claim,  or  only  on  one 

without  [he  intent  as  alleged  in  the  in-  set  up  by  defendant,  a  judgment  ren- 

dictment,  operated  as  a  conviction  of  a  dered  thereon  cannot  stand.     Walstoa 

(imple  assault.     Com.  w.  McGrath,  115  v.    Walston    (Tei.    1894J,    34    S.  W. 

lUu.150.  Rep.9Si. 
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the  proceedings.*  When  a  verdict  is  found  for  the  plaintiff  or 
defendant,  the  presumption  always  arises  that  the  jury  have 
found  all  the  facts  necessary  to  support  it  ;*  and  where  several  is- 
sues are  submitted  and  a  general  verdict  rendered,  the  legal  infer- 
ence is,  that  all  the  issues  have  been  found  in  favor  of  the  prevail- 
ing party;'  a  presumption,  however,  which  may  be  rebutted  by 

1.  Baker  v.  Thompson,  89  Ga.  486;  found  but  about  which  there  was  evi- 

Hettenback  n.   Kosklng,  ij  Iowa  ing ;  denc«.  was  determined  in  favor  of  the 

State  V.  West,  45   La.  Ann.  gaS;  Wil-  prevailing  party.     Allard  v.  Hamilton, 

ton  V.  McCriUles,  50  Mich.  347 ;  Mul-  58  N.  H.  416. 

ter  V.  St.  Louis  Hospital  Assoc.,  73  Mo.  Where  the  general  issue  and  special 

343 ;  Hoback  r.  Com.,  38  Gratt.  (Va.)  pleasarepleaded.anda  verdict  is  found 

933;  Mack  II.  Bensley,  74  Wis.  113.  for  the   plaintiff  on  the  nneral  issue, 

A  verdict  which  is  not  explicit  in  Its  which  clearly  could  not  have  been  so 

terms,  but  the    intention   of  which  is  found  if   anj  of   the  special  pleas  had 

apparent  from  the  pleas  and  evidence,  been  supported,  the  verdict  is  in  effect 

may  be  construed  with  reference  there-  a  verdict  for  the  plaintiff  on  alt  pleas, 

to  by  the  court.     Harvey  v.  Head,  68  Carroll  i>.  Graham,  8  R.  L  143;    Bar- 

Ga.  347.  dick  -n.  Burdick,  15  R.  1.  165. 

Where  the  information,  charge,  and  VeriUat  br  Conaant. — Upon  a  verdict 

evidence   all  related  to  an   offense  of  by  consent,  it   is   to   be  assumed   that 

aggravated  assault,  a  verdict  of  guilty  everything  that  could  legally  have  been 

Is   not  defective   because    it   does   not  found  for  the  party  in  whose  favor  the 

state  the  character  of  the  offense.  Coo-  verdict  was  taken,  has  been  so  found, 

perr.  State  (Tex.  1893),  30  S.  W.  Rep.  Hill  n.  Pine  River  Bank,  45  N.H.  301X 

979.    And  see  Burgess   v.  SUte  (Tei.  OwersJ    Vardlot    of   Onl«r     fwwl 

1893),  34  S.  W.  Rep.  386.  connts,— Where,  on  an  indictment  con - 

In  Bond  v.  People,  39  ill.  36,  it  was  taining  several  counts,  a  general  ver- 

declaredthatageneral  verdict  of  guilty,  diet  of  guilty  wae  rendered,  It  was  held 

in  a  criminal  case,  must  be  understood  to  be  equivalent  to  a  verdict  of  guilty, 

to  refer  to  the  offense  charged  In  the  as  the  defendant  stood  charged  in  the 

Indictment,  and  hence  it  is  unnecessary  indictment   on  each   and   every  count 

to  specify  the  offense,  either  by  descrip-  thereof.     Lovell  v.  State,  45  Ind.  550. 

tion,   reference   to   the  indictment,  or  Ageneralverdicttbattbedefendantis 

otherwise.  "  guilty  in  manner  and  form  as  he  stands 

The  verdict,  said  the  court,  In  At-  charged  in  the  indictment,"  where  the 
lantic,  etc.,  R.  Co.v.  Purifoy,  95  N.  indictment  contains  two  connts  cbarg- 
Car.  303,  must  be  taken  and  interpreted  ing  distinct  misdemeanors,  will  author- 
In  connection  with  the  issue,  and  when,  lue  a  sentence  on  each  count.  Eldradge 
necessary  implication,  it  disposes  of  v.  State,  37  Ohio  St.  191. 
r  matters  in  controversy,  it  will  not  Where  there  are  several  count*  in 
be  set  aside,  though  not  so  full  as  might  the  Information,  and  a  general  verdict  is 
be  desirable.  rendered,  the  jury  will  be  presumed  to 

S.  Welch    T>.   Fourier,   6    Ala.  516;  have  found  the  prisoner  guilty  upon  all 

Hickman  -d.  Southerland,  4  Bibb  (Ky.)  the  counts,  and  the  court  will  impose  a 

194;  State  V.  Craige,  89  N.  Car.  473;  sentence  In  accordance   with  tbe  facts 

45   Am.   Rep.  69S  ;  Wolf  v.  Goodhue  proved  upon  the  trial.     Sute  i'.  Tutler, 

F.  Ins.  Co.,  43  Barb.  (N.  Y.)  400  ;  By  34  Conn.  2B0.     See  also  State  v.  Beao. 

bee  x:  Burbank,  3  Oregon  29;  ;  Rich-  21  Mo.  169. 

ardson  v.  Royalton,  etc.,  Turnpike  Co.,  This  is  not  the  case,  however,  where. 

6   Vt.  496;    Fitzer   v.   McCannan,   14  upon  the  trial  of  an  indictment  contaio- 

Wis.  63.  ing  several  counts,   the  jury  is  directed 

S.  Rhoads  i>.  Metropolis,  36  111.  App.  to  confine  its  investigation  to  onecount 
133;  Worford  v.  Isbel,  i  Bibb  (ICy.)347;  only.  Here  a  general  verdict  of  guilty 
Sheldon  v.  Edwards,  35  N.  Y.  279;  will  be  construed  as  an  acquittal  od  all 
'  White  T,  Simonds,  33  Vt.  17S ;  7S  Am.  the  counts  withdrawn  from  their  con- 
Dec.  620.  Bideration.     State  v.  Thompson,  95  N. 

Where   a  general  verdict  has  been  Car.  596. 

found,  it  may  be  presumed  that  a  ma-  Sevsral  Coonta — Bama  Offsnae — tHOK' 

terial   question  of    fact,   not   specially  ent  Formi.— Where  a  verdict  found  the 
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showing  that  on  one  or  more  of  the  issues  no  evidence  was  of- 
fered.' It  has  been  held  that  if  an  indictment  contains  two  sepa- 
rate counts  for  offenses  which  may  be  properly  joined  therein,  the 
one  of  a  higher  grade  and  the  other  of  a  lower  grade,  if  of  the 
same  nature,  connected  with  and  growing  out  of  the  same  trans- 
action, though  the  punishment  for  each  grade  may  be  different, 
and  the  jury  find  a  general  verdict  of  guilty,  the  legal  intendment 
of  such  a  verdict  is  to  find  the  defendant  guilty  of  the  highest 
grade  charged.* 

In  criminal  prosecutions,  where  intent  constitutes  an  element  of 
the  offense  charged,  if  the  jury,  though  finding  the  defendant 
guilty,  negative  the  question  of  intent,  the  verdict  cannot  operate 
as  a  conviction.'     A  verdict  of  guilty  upon  one  of  several  counts 

prinoera  "  gafltf  »»  charged  in  the  fn-  tended   to   find  the  prtaoner  gulltj  of 

dlctment,"   the   indictment  containing  the  highest  offense  charged  In  the  in- 

t«o  counts,It  was  declared  that  this  wBi  dlctment.     Estes  r.  State,  55  Ga.  131; 

in  effect  a  finding   of  guilty  on   both  Adams  v.  SUte,  52   Ga.  565;   Yarbor- 

count«,  which  charged  the  same  ofiense  ough    v.  State,  86  G a.   396;   State   v. 

lodifferentforms,  and  that  there  was  no  Crenshaw,  45   La.  Ann.  496;   Conkej 

error,  therefore,  In  entering  a  judgment  ».  People,   1   Abb.   [N.  Y.)  App.  Dec. 

on  this  verdict.     Moody  v.  State,  t   W.  41S;  Harmon  v.  Com.,  11S.&  R.  (Pa.) 

Va.337.  191;    V-      -     -       •               -—     ■      -  " 

■«T«ral  OoDiita — Confiotlon  on  One. —  And  s 

Where,  upon  an  Indictment  containing  18  S.  E.  Rep.  517. 

three  count*,  no  presumption  arises  that  In  O'Connor  v.  State,  9  Fla.  315,  the 

the  three  counti   charge  the  same  of-  verdict,  on  an  indictment  for  murder 

fenK,  the  defendant  may  be   convicted  containing  only  one  count,  -was  slmplv 

on  one,  and  acquitted  on  the  others,  "  guilty."     It  was  held  that  althoi^h 

without  rendering  the  verdict  liable  to  the  jury  under  this  count  might  have 

objection  on  the  ground  of  repugnancy,  found  I  he  prisoner  guilty  ofmanslaught- 

Com.  V.  Lowrey,  159  Mass.  61.  er,  vet  having  found  him  guilty  gen- 

Imm  at  to  Oold  Ooln, — In  an  action  to  erally,  it  must  be  taken  as  referring  to 

recover  money,  the  complaint  claimed,  the  offense  in  the  indictment. 

aad  the  answer  denied,  thatit  was  pay-  (.Thus,   where   the   defendant   was 

able  in  gold  coin.      The  verdict  found  tried  upon  an  indictment  for  false  pre- 

lor  the   plaintifTs   generally'.      It  was  tenses,  and  the  jur^  found  a  verdict  in 

held  that   such   a  verdict  Included   a  the  following  language  :  "  Guilty  of  ob- 

finding  on   all  the  allegations   of   the  talning  food  and   money  under   false 

complaint  materia!  to  the  piaintlffa'  re-  pretenses,  but  whether  there  ivas  any 

coverj,  but  that  It  did  not  determine  intent    to   defraud,  the  jury   consider 

th«  Issue  whether  the  money  sued   for  there   Is  not   sufliclent   evidence,   and 

was,  or  was  not.  payable  in   gold   coin,  therefore     strongly     recommend     the 

MerriMi',  WIIcot,  5a  Cal.  238,  prisoner  to  mercy."    As  the  latter  part 

1.  RhoBda    V.   Metropolis,  36  III.  of Ihlsfindlngnegatived Iheintenttode- 

App.  113.  fraud,  without  which  the  former  portion 

Where  the  plaintiff  declares  In  two  could  not  have  been  found,  It  was  held 

counts,  and  the  attention  of  the  jury  is  that  the  conviction  must    be  quashed, 

directed  by  the  judge  to  one  only,  a  Reg.  tj.  Gray,  17  Cox  Crim.  Cas.  299. 

Eeneral  verdict  found  by  them.  Is  pre-  State  t.  Wolfrum  (Wis.  1894),  60  N. 

sumed  to  be  on  that  count,    Jones  v.  W.Rep.799,wa6anaction  torecoverthe 

Cooke,  3  Dev.  (N,  Car.)  in.  forfeiture,  prescribed  by  Laws  of  1889, 

1  In  Dean  v.  State,  43  Ga.  318,  ch.  381,  {  i,  to  be  incurred  by  a  dis- 
whlch  was  the  trial  of  an  indictment  honest  property  owner  who  should  "in- 
containing  Kveral  counts,  upon  which  tenlionally  make  a  false  statement"  of 
*  general  verdict  of  guilty  was  ren-  his  possessions  in  order  to  avoid  pay- 
dered,  it  was  maintained  that  there  was  ment  of  taxes,  A  verdict  was  ren- 
«  pretumptidn  of  law  that  the  jury  in-  dered  finding  the  defendant "  guilty,  not 
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of  an  indictment,  without  any  finding  as  to  the  other  counts,  is 
equivalent  to  a  verdict  of  acquittal  on  the  counts  ignored;'  and 
where  a  new  trial  is  had,  and  the  jury  are  silent  as  to  the  counts 
upon  which  the  finding  was  made  at  the  former  trial,  this  is  an 
acquittal  upon  all  counts,  and  operates  to  discharge  the  accused.' 
It  is  not  usually  necessary  for  a  verdict  in  a  civil  case  to  name 
the  party  against  whom  it  is  found,  as  a  verdict  in  favor  of  one 
party  is  construed  to  be  a  verdict  against  the  other.* 

k.  Surplusage,— When  a  jury  find  not  only  the  issues  sub- 
mitted  to  them,  but  embrace  in  their  verdict  the  detennination  of 
matters  not  involved  in  the  controversy,  this  redundant  matter  is 
denominated  surplusage.*  Under  these  circumstances,  the  maxim 

criminally,  but  negligently."     This  w«8  Likewise,  a   verdict   which  declire* 

held  to  be  in  eiTect  b  verdict  of  acquit-  the  defendant  guilty  of  common  aatault, 

tal  for  the  defendant.  under  an  Indictment  tor  felODioui  u- 

1.  Nabors  v.  State,  6  Ala.  200;  Bell  sault,  without  a  specific  stateincnt  that 

V.  State,  48  Ala.  684;  17  Am.  Rep.  40;  he  Is  not  guilty  of  felonloui  assault,  ii 

Johnson  v.  State,  if  Fla.  245 ;   Hath-  in  effect  an  acquittal  ot  the   higher  of- 

cock  V.  State,  88  Ga.  91 ;  Chambers  v.  fense  charged.      State  v.  Grime*,    19 

People,  5  III.  351  ;  Keedy  v.  People,  84  Mo.  App.  470.                                            > 

IlL   .169;  Thomas   v.    People,    113  III.  S.  State  v.  Gannon,  11  Mo.  App.  toi. 

___   ■„,.= =,_   _     ^...,     .   B,_-,.r  ,    NewYortetc,   R.  Co.   1-.  Gjdli- 

her,  79  Tex.  68,^, 

.  .           '.  ChIvId,  41  La.  Ann.  97S;  In  traiymM   avdut  ■aram  d«ba4- 

State   V.    Grimes,   19   Mo,   App.   470;  uit*,  a  general  verdict  for  the  plajntifl. 

State  f.  Cofer.  68  Mo.   110;  Morris  v.  without  specifying  against  which  of  the 

State,  8  Smed.  St  M.  (Mies.)  763;  State  defendants,  will  be  understood  u  ap- 

V.  Taylor,  84  N.  Car.  773;  Morehead  v.  plying  to  them  all.     Caine  v.  WatMin, 

State,  34  Ohio  St.  313;  Gtrta  v.  Com.,  i  Morr.  (Iowa)  51. 

32   Pa.  St.  351;   People  v.  Chalmera,  5  Oilmliwl  CaMi — lOanemar  ot  IMltad- 

UUh  aoi ;  Kirk  v.  Com.,  9  Leigh  (Va.)  ant.— In  the  case  of  People  v.  Ah  Ye. 

637;  State  11.  Hill,  30  Wis.  416.  31  Cal.  451,  the  defendant  was  indicted 

Where  an  indictment  contains  three  by  the  name  of  John  Doe,  a  China- 
counts,  two  of  them  charging  aconspir-  man,  and  when  arraigned  gsrehis  name 
acy  to  obtain  goods  by  false  pretenses,  as  Ah  Ye  and  pleaded  not  guilty,  and 
and  the  other  for  obtaining  goods  by  upon  the  trial,  the  jury  rendered  aver- 
false  pretenses,  a  verdict  finding  the  diet  in  the  following  form  ;  "Thejury, 
defendant  guilty  of  the  conspiracy  to  in  the  case  of  the  people  of  the  Sutcof 
obtain  goods  by  false  pretenses,  saying  California  v,  Ty  Chin,  a  Chinaman, do 
nothing  as  to  the  third  count,  is  equlv-  find  the  said  Ty  Chin,  a  Cbtnamsn, 
■lent  to  a  linding  of  not  guilty  as  to  guiltv."  Upon  appeal,  the  supreme 
that  count,  Thomas  i>.  People,  1 13  111.  court  held  that  the  only  solution  of  the 
531;  and  when  an  indictment,  in  dis-  matter  waa  to  hold  it  to  be  a  Gndlngof 
tinct  counts,  charges  rape,  and  an  at-  the  jury  that  Ah  Ye  was  not  guilty  ot 
tempt  to  commit  a  rape  upon  the  same  the  crime  for  which  he  waa  indicltd 
person,  referring  to  the  same  act,  a  ver-  and  tried,  and  that  upon  the  verdict 
diet  of  guilty  as  to  either  count  amounts  judgment  should  have  been  entered  In 
to  an  acquittal  of  the  crime  charged  in  his  favor.  See  also  Territory  v.  Da,  i 
the  other.     State  i^.  Cofer,  68  Mo.   iio.  Arizona  507. 

Upon  the  trial  of  an  indictment  for  Where,  upon  the  trial  of   an  indict- 

murder    in    the  first  degree,  a  ver-  ment  charging  Joseph  McBride  with  a 

diet  of  guilty   of  murder  in  the  sec-  certain  offense,  and  the  verdict  of  the 

onddegree,  without  expressly  acquitting  jury  pronounced  Jamci  Mc  Bride  guilly, 

the  defendant  of  murder  in  the  first  de-  it  waf  beld  that  such  a  verdict  would  not 

gree.ls  good,  and  such  verdict  Is  equlv-  support  a  judgment  against  the  real  de- 

alent  to  an  acquittal  of  the  higher  de-  fendant.    State  v.  McBride,  19  Mo.  139. 

gree  of  the  crime  charged,      hforehead  4.  Coke's  Lilt.   327.     See  also  Las- 

V.  Stale.  34  Ohio  St.  Z12  siter  v.  Thompson,  8j  Ala.333;  Pierce 
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utile  per  inutile  non  vitiatur  is  applicable,'  and  such  portion  of 
the  verdict  as  lies  beyond  the  legitimate  province  of  the  jury  may 
be  disregarded  or  rejected.*  Accordingly,  it  has  been  held  that 
the  language  of  a  juiy  accompanying  their  verdict,  attempting  to 

ir,  Schoden,  61   Cal.  383;   Hud>on  v.  reat.     Leineweaver  k.  Stoever,  tyS.   & 

Ht<rkfn^79Ga.  17*;   Slate  v.   Brad-  R.  (Pa.)  197;  Benner  v.  Evans,  i  P.  JE 

1^,6  La.  Anil.   556;  Poulson  w.  Col-  W,  (Pa.) 454;  Sbirti  I'.Shirtz,  5  Watta 

Her,   18   Mo.     App.     583;     Goodenow  .(P"  J  JSS- 

r.  Travis,  3  Johns.  (N.  Y.)  427;  Duane  «.  Stearns  i^.  Barrett,  I  Mason  (U.  S.) 

c.  Simmoiia.  4  Yeatei  (Va.)  441 ;  Bur-  151;  U.S.   v.    One   Caae  Stereoscopic 

ton  V.  Bondles,  1  Tei.  ^03;  Garrard  v.  Slides,    i  Sprague  (U.  S.)  467;  McRae 

Henry,  6  Rand.   (Va.)  114.     And  see  v.   Colciough,  3  Ala.  74;  Toulmln  v. 

eubsequent    notes     under    this      aub-  Lcsesne,  2  Ala.  359;    Wataon   v.    San 

division.  Francisco, etc.,  R.Co.,;oCa].  533;  WoT- 

1.  The  maxim  utile  fer  inuliU  non  than  v.  Brewster,  30  CSa.  iia;  LitcIj'ti. 

si'/rs/iir  applies  as  stronely  to  verdict!  Ball,  1   B.   Mon.   (Kv.)   53;  Tulej   v. 

Bi  to  any  other  part  of  judicial  pro-  Mauzey,  4  B.  Mon,  (Ky.)  5;    Riggs  v. 

ceedings.     Thus,  a  finding  of  facts  bv  Maltby,  3  Mete.  (Ky.)  88;    Hobart  v. 

Oie  jury,  not  necessarilv  involved,  will  Haggett,  11  Me.  67 ;    Odlin  v.   Grove, 

not  vitiate  the  verdict  w>ien  insutGcient  41  N.  H.  478 ;  77  Am.  Dec.  773 ;  Beraus 

to  decide  the  issae.    Tuley  w.  Mauzey,  v.    Beelimaii,   3   Wend.   (N.    Y.)   667; 

4  B.  Mon.  (Ky.)  5.  Sandera  v.  New  York,  El.  R.  Co.,   16 

Lord  Coke  laid  down  the  rule   that  Dalv  (N.  Y.)  361;    Fisher  v.   Kean,    1 

if  a  jury  give  a  verdict  on  the  whole  Watts  (Fa.)  359;  Miner  v.   Booz   (Pa. 

iwue  and  more,  that  which  is  more  la  Com.  PI,),  6  Kulp.  373;  Cavene  t>.  Mc- 

■urphisage  and  should  not  arrest  judg-  Michael,  8  S.  &  R.   (Pa.)   441 ;  Martin 

went,  for  utile  per  iimlile  non  viliatur.  v.  Ohio  River  R.  Co,  37  W.  Va.  349. 

Coke's  Litt.237.  So  Tar  as  the  verdict  goes  beyond  the 

If  the  jurjr,  in  rendering  a  verdict,  allegations  of  the  pleadings,  it  is  inop- 

decide  the  whole  issue  and  then  add  erative  and  void.     U.  S.  v.  One  Case 

oilier  immaterial  things,  the  verdict  is  Stereoscopic    Slides,    i   Sprague    (U, 

not  thereby  vitiated.    The  immaterial  S.)  467. 

thiiws  so  added   may   be   regarded   as  Sanders   v.   New  York    El.  R.  Co. 

wrpTuw^e  and  rejected.    State  t/.  Brad-  (C.  PI.),  10  N.  Y.  Snpp.  112,  waa  an  ac- 

1ey,6  Lb.  Ann.  556.     To  the  same  ef-  tion   instituted  to  recover  for  alleged 

(ect,  tee  Gover  v.  Turner,  28  Md.  600;  injury  to  adjacent   property  resulting 

Wallls  V.  Bazet,  34  La.  Ann.  131.  from  the  operation    of    the    elevated 

Id  Windham  v.  Williams,  27  Miss,  railway.     The  finding  of  fact,  in  addi- 

3i3,tt  it  declared  thai  "if  more  is  found  tion  to  its  reference  to  smoke,  steam, 

by  the  jury  than  is  necessary,  it  may  gas,  and   cinders  of  which   there  was 

be  diiregarded   as    surplusage,   but  it  ample  proof,  stated  that  grease,  oil,  and 

does  not  vitiate  that  which  is  necessary  water,  of  which  there  was  no  evidence, 

ind  well  found."  were   allowed  to   drop    from    passing 

■onir  OWalnad  by  PrAnd. — In  an  ac-  trains  and  fall  in  front  of  the  plalntilTs 

tion  to  recover  money  alleged  to  have  premises.     It  was  held,  upon  an  inspec- 

betn  obtained  by  fraud,   the  jury   re-  tion  of  thewholecase,  that  thisapparrnt 

tamed  the  following  verdict :  "We,  the  error  could  not  have  had  any  inlluence 

jur7,  find  for  the  plaintilT  and  assess  his  on  the  result,  and  it  was  also  said  to  be 

damages  at  $275.     The  jury,  in   their  obvious  that  the  judgment  was  intended 

verdict,  decline    to    impute   improper  to  rest  upon  the  findings  on  the  issue* 

Diotives  to  the  defendants  in  the  matter  actually   discussed   at   the  iriai.    The 


19  held  that  this  concluilor 

it  vitiate  the  verdict,  stances,  the  obnoxious  clause  might  be 

it  being  merelv   surplusage.      Dunlop  disregarded  as  surplusage. 
V.  Hiyden,  39  fnd.  303.  But  see   the  case  of  Pappenhelm  v. 

Ithai  been  held  that  if  a  verdict  In  Metropolitan  El.  R.  Co.   (Super.  Ct.}, 

dover,  where  the  husband  did   not  die  7N.  Y.  Supp.  679;   this  case,  however, 

ttwtA.  finds  among  other   things   the  is  not  regarded  as  controlling.    There 

value  of  the  land,  this  will  be  construed  the    Inadvertent  finding    was    wholly 

a*  surplusage  and  will   not  vitiate  the  irreconcilable  with,  and  antagonistic  to, 
MX. 
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the  judgment,  and  was,  moreover,  made  Interest."     It  «ib  held  that  the  wordi 

as  a  separate  and  dUtinct  finding.  That  "lew  the  amount  of  freight "  might  be 

decision  was  put  upon  the  ground  that,  disregarded  as  surplusage,  as  there  was 

where  two  findings  of  fact  ate  incon-  no  "  freight"  ln*olTed  in  the  Issue  on 

slBtent,theappe11atit  is  entitled,  In  the  trial. 

support  of  his  exceptions,  to  have  that  Where  In  an  action  o 

taken  as  true  which  li  the  more  favor-  note,  the  issues   for  the  jurj  n 

able  to  himself.  presentation,  demaad,  refusal  to  paj. 

In  a  jcire  /ad'aj,  upon  a  municipal  and  notice,  and  the  jury  returned  a  ver- 
lien  for  grading  and  paving  a  street,  diet  finding  for  the  plaintiff;  assessing 
the  juij,  under  the  instructions  of  the,  hl«  damages  at  a  certain  iuid,  it  wai 
court,  found  B  verdict  for  the  city  for  the  held  that  bo  much  of  the  Terdict  as  re- 
amount  of  its  claim  and  also,  under  in-  latedto  the  assessment  of  damages,  was 
structions,  found  certain  facts,  not  surplusage  which  should  have  been  re- 
atnounting  to  a  special  verdict,  bj  jected  and  judgment  rendered  In  favor 
which  it  amieared  that  the  defendant  of  the  plaintiff  for  the  amount  of  the 
had  a  set  qS,  as  against  the  contractor,  note,  which  was  a  different  and  larger 
in  eitcess  of  the  amount  of  the  claim  of  amount  than  that  assessed  by  the  jury 
the  city,  and  on  this  verdict  judgment  as  dam^es.  Pierce  f.  Schaden,  £2  Cal. 
was  rendered  generally.     It  was   held  283. 

that  the  city  could  not  complain,  as  the  "In  Sold  Ools." — Where  there  was 

judgment  was  for  its  claim  in  full,  and  tio  issue  as  to  whether  the  pl^ntifTs 

the  remainder  of  the  verdict  was   sur-  demand  was  payable   in   gold  coin,  a 

plusage.      Pittsburg  v.   McKnight,   91  verdict  finding  for  the  plaintiff  in  gold 

Pa.   St.   aoa.      Compare   Pittsburg    v.  coin  is  improper,  bitt  the  words  "gold 

Harrison,  91  Pa.  St.  ao6.  coin"   may    be   treated  as   surplusae* 

In  State  v,  McCombs,  13  Iowa  4J6,  and   disregarded  in   the  entry  of  the 

it  is  held  that  the  words,  "  as   charged  verdict  and  the   judgme:it.    Marqnard 

in  the  indictment "  after  the  words  "  we,  v.  Wheeler,  51  Cal.  445. 

the  jury, find  the  defendant  guilty,"  arp  To   the  same  eftect,  see  Watson  v. 

mere  surplusage,  and  do  not  aflect  the  San   Francisco,   etc„   R.   Co.,   50  Cal. 

rightsof  thedefendant.    Evans  t'.  State,  ^33,    and    Chamberlin   v.   Vance,  ji 

58  Ark.  47.  Cal.  85. 

In  a  suit  against  a  surety,  where   the  But  where  a  note  Is  by  Its  terms  pay' 

question  was  whether  or   not  he  had  able  "  in  gold  coin,"  a  verdict  finding 

been  dischai^ed  from  liability,  a  verdict  for  the  plaintiff  the  amount  of  the  note 

for  the  plai^itlff  sufficiently  determined  in  gold  coin  is  proper,  Irvin  v.  Garner, 

the  issue.     "  It  is  impossible  to  mistaice  50  Tex.  48. 

the   meaning    of  the    jury, "  said    the  Bxtransons   Fact — Voia   Pro  Tanlo.— 

court,  "  and  whatever  else  is  in  the  ver-  A  irerdict  which  goes  beyond  the  is- 

diet  is  mere  surplusage  and  amounts  to  sues  raised  by  the  pleadings  and  passes 

nothing."      Worthan   v.   Brewster,   30  upon  an  extraneous  fact  not  embraced 

Ga.  112.  therein,  is /r0  fiti(/0  void,  and  the  sur- 

The  appearance  of  a.  name  appended  plus  matter  may  be  disregarded  In  en- 

to  a  verdict,  which  is  not  found  In   the  tering   the    judgment.     Marquard    v. 

listof  jurors  sent  up  in  the  record  as  Wheeler,  53  Caf  445. 

those  who  tried  the  case,  does  not  In-  itattng  L«sal  OenMiinenca   oT  Jodc- 

validate  the  verdii;t.      Tt   Is   mere  sur-  msnt,'- Where  a   purchaser   of   goods 

plusage.    Burton  ».  Bondies,  1  Tex.  104.  left  them  with  the  vendor,  and  after- 

Iisnes  Vot  PrestntMI. — In  Ashton  v.  wards  recovered    a    verdict    for  their 

Touhey,  131  Mass.  a6,  the  jurj-   found  value,  the  force  of  the  verdict  is  not  de- 

upon  an  issue  not  presented  to  them  by  strayed  by  an  additional  direction  that 

the  pleadings.     It  was   held    that   that  they  be    delivered  to   the    defendant. 

part  of  their  verdict  might  t>e  rejected  This    merely    states  the   legal  con^e- 

as  surplusage,  "  for,"   said   the   court,  quence   of  the  judgment,  and  may  be 

"it  is  not  only  competent  for  Che  court,  rejected  a;  surplusage.  Rawson  v.  Mc- 

but  it  is  Its  duty  to  put  into  correct  form  Elvaine,  49  Mich.  194. 

the  finding  of  the  jury."  Ooaditlonal  Sat-off, — Where  the  jury 

In  the  case  of  North  St  South  St.   R.  returned  a  verdict  for  the  plainlin  for 

Co.  w.  Creighton,  86  Ga.  499,  the  ver-  (51.60,  subject  to  an  offset  of  (26,80  if 

diet   of  the  jury   was   in  these  words:  thesaid  offset  had  not  aireadvbeen  paid, 

"  We,  the  jury,  find  for  the   plaintiff  and  if  il  had  bten  paid   then  for  $51.60 

|3oo,  less  the  amount  of  freight,   with  without  offset,  it  is  proper  to  render  a 
862 
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explain  their  reasons  for  so  finding,*  or  a  mere  expression  of 
opinion  at  the  time  of  the  delivery  of  the  verdict,'  is  surplusage, 
which  does  not  in  the  least  impair  the  effect  of  the  really  sub- 
stantial portion  remaining  after  the  rejection  of  that  which  is 
irrelevant.  It  has  also  been  maintained  that  where  the  jury  have 
erroneously  allowed  interest  on  an  amount  of  damages  assessed, 
a  resort  to  the  same  practice  will  enable  the  court  to  sustain  the 
verdict,  and  pronounce  judgment  for  the  amount  indicated,  ignor< 
ingthe  finding  for  interest,*  Again,  if  the  jury  transcend  the 
limits  of  their  jurisdiction  by  a  direction  as  to  the  payment  of 
costs,  the  part  relating  to  costs  is  surplusage,  void,  and  of  no  ef- 
fect.*    The  rule  in  respect  to  the  rejection  of  surplusage  does  not 

judgment  for  f 5 1.60  and  reject  the  bal-  of   the  court.     Cropper    v.    U.   S^    I 

*nce  as  surplusage.  Hawkins  v.  House,  Morr.  (Iowa)  359.     See  atso,  as  to  the 

63  N.  Car.  614.  rejection    of    turpliuage,    LooBacre    t'. 

Tbi  Utle  of  »  cu«  prefixed  bj-  the  State,  2  How.  (Miss.)  637;  Masser  in- 
jury to  their  verdict  may,  it  seems,  be  Duren,  7  S.  Car,  310;  Wells  ».  Gar- 
regarded  B£  surplusage  If  it  is  erroneous,  land,  1  Va.  Cas.  471. 
In  People  I'.  Ah  Kim,  34  Cal,  189,  the  1.  The  Bupreme  court  of  Maryland, 
defeodant  was  arraigned  under  the  In  upholding  a  verdict  where  the  jury 
ntme  of  Ah  Keet  Upon  being  ar-  had  departed  from  the  proper  form  by 
raigned  he  staled  his  name  to  be  Ah  assigning  reasons  for  their  finding, 
Kim;  which  name  was  substituted  and  said  ;  "  ft  la  true  the  verdict  is  not  In 
the  further  proceedings  were  had  in  the  usual  form,  the  jury  having  assigned 
the  substituted  name.  The  jury,  how-  a  reason  upon  which  they  based  It,  but 
erer,  in  rendering  their  verdict,  pre-  as  we  have  said,  we  do  not  regard  this 
fixed  the  original  title  to  the  case,  departure  from  the  usual  form  as  ma- 
"  People  17.  Ah  Keet"  and  said:  "  We,  terial.  Where  the  Intention  of  the  jury 
tile  jury,  find  the  defendant  guilty  as  is  manifest,  the  court  will  disregard 
charged  in  the  indictment."  It  was  matters  of  form."  Gover  v.  Turner, 
held  that  the  mlsleke  of  the  jury,  in  ;S  Md.  600;  Browne  v.  Browne,  21 
profiling  the  original  title  of  the  case  Md.  115.  See  also  Gregory  v.  Froth- 
to  their  verdict,  was  of  no  consequence,  Ingham,  1  Nev.  153. 
u  the  judgment  was  properlj'  entitled  1.  An  expression  of  opinion  by  the 
and  pronounced  against  the  defendant  jurt'  at  the  time  of  the  delivery  of^their 
in  his  proper  name.  The  case  of  Ah  verdict,formingnopartof  thelrverdict. 
Kim  was  the  one  tried  and  submitted  wilt  not  vitiate  it.  Such  remarks  are 
to  thera  and  thrre  was  no  necessity  for  mere  surplusage  and  cannot  afTect  the 
ptelixiTig  a  title  to  the  verdict,  and  the  plain  finding  of  the  verdict  on  the  is- 
ermr  was  obviated  by  regarding  such  sue  joined.  The  maxim  n/iVe/irr /nn- 
title  as  surplusage.  iiU  non  viiiatur  is  applicable.     Wallls 

\K»mmsj  ttvn  BtuvlnMCa.— If  Uie  v.  Bazet,  34  La.  Ann.  131. 

finding  of  a   jury,  as  aflirmed  and  re-  S.  Glidden  v.  Street,  68  Ala.  600. 

corded,  does  not  alate  with    technical  4.  Lincoln    v.    Hapgood,   m     Mess. 

accuracy  their  finding   upon   the  real  358;  Hancock  v.  Buckley,  18  Mo.  App. 

[ssaeg  tried,  and  the  court  can  see  how  459 ;  State  v.  Knight,  46  Mo.  S3 ;  Tuc- 

it  should   be  corrected,  it  will   reject  ker  i/,  Cochran,  47  N.  H.  54;   Pnrkin- 

what  is  surplusage   and  make  It  con-  son  v.  McQuaid,  54  Wis.  473.    And  see 

form  to  thL  real  issues  tried.    Ashtoa  Ford   v.  Taggart,  4  Tei.  492  ;   Hall  v. 

n.Touhey,  131  Mass.  J6.  York,  16  Tex.  18. 

FlMm Pnnisliwant. — Where, uponthe  "Tor    tha   Dofanduita,   Tlisy  to  Pay 

trisi  of  an   indictment  for  larceny,  the  Ooita." — In  the  case  of  Stale  t.  Knight, 

jury  declared  the  defendant  guilty,  and  46  Mo.  83,  the  jury  returned  the  follow- 

proceeded  to  fix  his  punishment,  it  was  ing  verdict :  "We,  the  jury,  find  for  the 

held  that  that  part  of  the  verdict  which  defendants,  they  to  pay  the  costs  of  the 

alluded   to   the   punishment  mi^ht  be  suit,"     Regarding  this  verdict,  the  ap- 

consideredas  surplusage  and  rejected,  pellate  court  said:  "The  jury  found  for 

indthe  sentence  conitrued  as  Ute  act  the  defendants;  the  verdict  was  good 
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apply  where  the  redundant  6ndings  are  substantially  variant  from 
those  which  are  responsive  to  the  issues,'  or  where  the  surplus 
cleariy  shows  that  the  jury  reasoned  incorrectly,  or  that  they 
came  to  their  conclusion  from  false  premises.* 

(i)  Recommendation  to  Mercy. — It  not  infrequently  happens 
that  a  jury,  in  rendering  a  verdict  of  guilty  upon  the  trial  of  an 
indictment  for  a  capital  offense,  moved  by  compassion,  or  im- 
pressed with  the  belief  that  circumstances  exist  palliating  the 
atrocity  of  the  crime  committed,  add  to  their  verdict  a  recom- 
mendation of  the  prisoner  to  the  mercy  of  the  court.  In  the  ab- 
sence of  a  statute  prescribing  the  effect  of  a  verdict  of  "  guilty  with 
mitigating  circumstances,"*  it  has  generally  been  held  that  such 
invocation  of  judicial  clemency  is  merely  an  addition  to,  and  not 

and  complete ;  the   matter  of  cotts  was  Car.  310,  said :  "  In  the  ca>e  at  the  bar, 

not  in  issue,  and  was  not  lubmitted  to  the  verdict,  without  the  words   which 

them.  That  part  of  their  verdict,  there-  'cumber'  it^  was  certain  as  to  thelnten- 

fore,  waa  merelj  void,  and  should  have  tloD  o(  the  ]ury,  and  valid  as  their  ei- 

been  disregiarded  as  surplusage,"  pression  on  the  verv  issues  on  which 

"  BaotL  Party  to  Pay  Hli  Own  Cottl." —  they  were  to  paxs.     To  set  it  aside,  be- 

In  an  action  for  a  trespass  upon  real  es-  cause   of   additional    words,  which  do 

talc,  and  for  taking  and  removinea  fence  not  really  qualify  the   judgment  of  the 

therefrom,  to  which  was  pleaded  a  gen-  jury  on   the  material  issues  involved, 

eral  denial  and  that  the  locus  in  quo  and  thus  permit  a  second  trial,    would 

was  owned  in  fee  by  the  defendant,  the  be  without  any  Buflicieiit  cause." 

jury  found  a  verdict  for  the  defendant  In  Charleston  -v.  Weikman,  1  Speais 

that  he  was  not  guilty  of  the  treepass  (S.  Car.)  371,  Wardlaw,  J.,  in  delivering 

complained    of,  and    added  that   they  the'oplnion  of  the  court,  said:  "Jt  is 

"  established  the  line  as  made  by   A  B  only  where  a  verdict,  before  certain  and 

&  C,  and   that  each  party  pay  his  own  valid,   .    .    .    has  been  cumbered  by  the 

costs  of  suit."     This  verdict  whs  prop-  addition  of  useless  matter,  not  qualifying 

erly  treated  as  a  mere  general  verdict  the  previous  meaning,  that  the  addition 

for  the  defendant,  the  remainder  being  can   be   rejected   as  surplusage."    See 

disregarded.     Parkinson  v.  McQ^aid,  aUo  Pappenheim  v.  Metropolitan  El.  R. 

S4Wls.473-  "      ■"  " " 

"  SlTldliiK   Goata." — In    Hancock 

Buckley,  iS  Mo.  App,  459,  the  verdict  353. 

of   the   jury  was   for  the   plaintiff,  but  S.   In    Florida,  there  is  a    sUtute  by 

dividing  the  costs  between  the  parties,  virtue  of  which  a  majority  of  the  jury. 

It  was  held  that  this  latter  part  of  the  when  rendering  a   verdict  of  guilty  of 

verdict,  being  wholly  outside  of  the  is-  murder  in  the  first  degree,  may  agree 

sues  submitted  to  (he  jury,shouId  be  upon  •  recommendation  of  the  prisoner 

treated  fay  the  court  as  surplusage,  to  the  mercy  of  the  court,  which  will 

Where  the  jury  do  not  iind  for  either  change    the    penally,    which    without 

party,  their  verdict  consisting  solely  of  such  recommendation  is  death,  to  Im- 

a  direction  as  to  costs,  it  was  neld  to  be  prisonment   for   life.     Hicks   v.   State, 

void.     Ford   V.   Taggart,   4  Tei.  493;  15  Fia.  535,  . 

Hall  V.  York,  16  Tex.  18.  In    Georgia,  the   rule   seems  to  be. 

Awarding  Coita — Corractlon. — Where  that  on  the  trial  of  an  indictment  for 

the  jury  go  out  of  their  province  and  crimes   punishable  with   death,   if  the 

award  costs.  It  seems  that  they  may  be  jury   expressly  recommend,  upon  the 

allowed  to  correct  their  verdict  in  that  rendition  of  a  verdict  of  guilty,  that 

regard.     Foote     v.    Woodwortb     (Vt.  the  penalty  shall  be  commuted  to  im- 

1894},  38  Atl.  Rep.  1034.  prisonment  for  life,  it  is   the   duty  of 

1.  Washington,  I,,  in  Patterson  i>.  U.  the  court  to  pronounce    judgment  in 

S.,  I  Wheat.  (U.  S.)  131.  conformity  with  this  recommendation. 

Moses,  C.Jt  in  delivering  the  opinion  Stallings  v.  State,  47  Ga.  573 ;  ]ohnsoa 

of  the  court  in  Masiey  v.  Duren,  7  S.  v.  State,  48  Ga.  116;  West  i'.  State,  49 
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a  qualification  of,  the  verdict,  which  the  court  is  at  perfect  libertj' 
to  reject  or  disregard  as  surplusage.* 

/.  Amendment  of  Verdict— (i)  By  the  fury.— Where  de- 
fects of  substance  or  of  form  appear  in  the  verdict  upon  its  ren- 
dition, the  jury  may  be  allowed  to  alter  or  correct  it  at  their  own 
request,  or  the  court  may  require  the  proper  amendments  to  be 

made*    To  this  effect  the  court  may  point  out  the  errors  which 
the  verdict  contains  and  make  such  explanations  as  it  may  deem 

Gi.  451;   Wa(r  V.  State,  51   G«.  303;  the  mercy  of  thecourt,"  mere  surplut- 

Bointley  v.  Slate,  87  Ga.   149;  Pool  v.  ■ge. 

State,  87  Ga.  516.    And  see  Stephens  v.  And    In   State    v.    Bradley,    6    La. 

State,  ji  Ga.  236 )  Thomas  v.  State,  89  Ana.  5^6,  the  jury  found  the  prisoner 

Ga.  479.  guilty,  but   recommended  him  to  the 

L  People  V.  Lee,   17  Cal.  76;   Robj  clemency  of  the  court,  on  the  ground 

c.  State,  61  Ga.  45;   State  c  Potter,  ij  that  he  waa  not  prepared  for  trial,  add- 

Kan.  303;  State  v.  Bradley,  6  La.  Ann.  ing,  however,  tW  they   did   not  mean 

556;  State  V.  O'Brien,  aa  La.  Ann.  27 ;  to  censure  the  court.     It  was  held  that 

Penn   v.  State,  63  Miss.  450;  State  i>.  it  was  (he  duty  of   the  trial   judge  to 

Vaiquez,  16  NeV.  41 ;    State  v.  Bennett  disregard  all  this  as  surplusage,  as  it 

<S.  Car,  1894),  18  S.  E.  Rep.  886.    And  was  not  responsive  to  the  issue,  and  al- 

ice  Lewis  v.  State,  3  Head  (Tenn.)  137.  together  beyond  the  jurisdiction  of  the 

Technically  and  strictly,  the  jury  jury.  See  also  State  tj.  O'Brien, 31  La. 
have  nothing  to  do  with  the  question  Ann.  37,  where,  to  a  verdict  of  guilty  of 
of  punishment,  but  only  with  the  queg-  murder,  the  jury  added  a  recommen- 
tion  of  guilt,  and  they  go  outside  the  datlon  of  the  prisoner  to  the  mercy  of 
strict  boundaries  of  their  duty  when  the  court,  it  was  held  that  this  addi- 
they  attempt  to  influence  the  term  tion  was  not  a  qnaliti cation  of  the  ver- 
of  the  punishment.  Where  the  ver-  diet,  but  might  be  rejected  as  surplus- 
diet  as  returned  was  one  finding  the  de-  age. 

fendani  guilty  of  murder  in  the  second  In  People  v.  Lee,  17  Cal.  76,  the  de- 

i](gree,and  with  arecommendation  that  fen  da  nt  was  found  guilty  of  murder  in 

his   punishment  should   be   the   least  the  drst  degree,  but  recommended  to 

amount  allowed  by   law,  the  court  de-  the  mercy  of  the  court.     The  verdict 

dined  to  receive  the  verdict  In  that  was  recorded  without  the  recommenda- 

Ibnn  and  handed  them  one    without  tion,  as  that  was  no  part  of  the  ver- 

thesewords,  wiilch  wasduly  signed  and  diet,   being    addressed    solely    to    the 

recorded.     It  was  held  that  no  error  court.     Roby  v.  Slate,  61  Ga.  45. 

had  been  committed  affecting  the  sub-  The  rule  formerly  prevailed  In  Ten- 

■tantial  rights  of  the  defendant.     State  uetiee,  by  which  the  opinion  of  the  jury 

c.  Potter,  !  j  Kan.  303.  finding  mitigating   circumstances   was 

To  the  same  effect,  it  is  declared,  in  made  obligatory  upon   the   court.     In 

Sute  t.  Vasquei,  16  Nev.  41,  to  be  the  Lewis  11.  State,  3  Head  (Ten 

•ate  doty  of  the  jury  to  declare  by  their  a  provision  of  a  more  recent  en 

verdict  whether  the  defendant  is  guilty  is  cited,  leaving  the  question  of  mlligat- 

or  not  guilty,  and  that  the  trial   court  ing  circumstances  in  the  sound  discre- 

■bould  disregard  the  request  of  the  jury  tion  of  the  court,  upon  an  unbiased  and 

for  in  instruction  as  to  their  rights  and  discriminating    survey    of    the   whole 

duties  In  recommending  the  defendant  case,  to  give  effect  to  the  recommenda- 

to  the  mercy  of  the  court.  tion  or  to  refuse  to  do  bo  as  the  ends  of 

In  Penn  v.  State,  63   Miss.  450,  the  public  justice  may  seem  to  dictate.  See 

jury  trying  an  indictment  for  murder,  also    Nelson    v.    State,     10     Humph. 

returned  a    verdict    In   these   words;  (Tenn.)  S3J;    Lancaster  v.   State.  91 

"We,  the  jury,   find   the   defendant  Tenn.  367. 

guilty  as  charged  in  the   indictment  >■  DttAcU  of  Snbituiea.  —  St.    Clair 

and  plead  the   mercy   of   the   court"  i^.  Caldwell,   71   Ala.  537;  Tarlton  v. 

The  jury  was   polled,  each  juror  was  Briscoe,    i  A.    K.   Marsh.    (Ky.)    67; 

asked:  "Is  this  your  verdict?"  and  be  Ward  v.  Bailey,  33  Me.  316;   Wright 

responded;  "It  is,"    The  verdict  was  v.  Hemphill,  81   N.  Car,  33;  State  v. 

Md  to  be  good  and  the  words,  "  plead  Bishop,  73  N.  Car.  44 ;  Mark  v.  Hud- 
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son  River  Bridge  Co.,  5G  tIo«   Pr.  {N.  GrUt.  (Va.)  8j».     See  also  Twlton  v. 

Y.  Supreme  Ct.)  109 ;   State  v.   Bald-  Briecoe,  t  A.  K.  Marsh.  (Kj.)  67. 

win,  14  S.  Car,  135,  In    tlie   case   of  Sledd  v.  Com^   19 

<'I>et«iiduit"  to  " nalsUff."— Where  Gratt.  (Va,)  S13,  upon  the  rendition  of 
the  verdict  was  in  favor  of  the  defend-  the  verdict,  the  defendant,  for  certain 
ant  for  a  certain  »um,  which  was  the  reasons  then  expressed,  moved  the 
Butn  sued  for  by  the  plaintiff,  and  this  court  to  set  aside  the  verdict.  One  of 
evident  mistake  was  immediatelj'  dis-  the  jurors,  after  bearing  the  disciuaioa 
covered  and  the  attention  of  the  jury  upon  the  motion  to  set  aside,  said  that 
called  to  it,  it  was  proper  for  them  to  he  desired  to  amend  the  verdict.  There- 
retire  and  amend  the  verdict  by  malc'  upon  the  court  inquired  of  the  jurv 
ing  it  in  favor  of  the  plaintiff.  Blalock  whether  I  hey  desired  to  a  me  ud  their  ver- 
V.  Waldrup,  84  Ga.  145.  diclandeachofthejuroraansweredthat 

But  where  the  verdict  is  rendered  (or  he  did.     The  jury  were  then  allowed  to 

one  party  in  obedience   lo  the  instruc-  amend  their  verdict,  which  proceeding 

tlons  of  the  judge,  it  cannot  be  amended  was  subsequently  approved  by  the  su- 

on  motion  so  as  to  transform  it  into  a  preme  court. 

verdict  for  the   other   party.  Brush   v.  In  Blackley  v.  Shelden,  7  Johns.  (N. 

Kohn,  9  Bosw,  (N.  Y.)  589.  Y.)  33,   the  court  said:  "The  Uw   is 

"Komlnal"  to   "  BnliataiiUal "    Sam-  well  settled,  that  before  a  verdict  ia  re- 

asea. — In  an  action  against  a  mill  owner,  corded  the  jury  may  vary  from  thefirrt 

to    recover    damages   caused    by    bis  offer  of  their  verdict,  and  the  verdict 

maintaining  his   dam   at  too  great   a  which  is  recorded  shall  standj  and  there 

height,  whereby  the  waterwBsset  back,  are  many  easel  in  the  books,  of  a  jury 

the  jury  rendered  a  verdict  with  nom-  changing    their     verdict    immediately 

tnal    damages    for    the    plaintiff,    and  after  they  have  pronounced  it  in  open 

directed  that  the  defendant  should  re-  court." 

duce  his  dam  to  a  certain  level.    The  B7  DlrMUoiL  »f  Court. — Truebody  v. 

latter  portion  of  the  verdict.  In  refer-  Jacobson,  3  Cal.  369:  Cook  v.  State,  36 

erence  to  the  reduction  of  the  dam,  was  Ga,   ^93;   State  v.  Waterman,  i   Ner. 

ordered  to  be  erased  by  the  judge,  but  543;  Heller  v.  State,  13  Ohio  St  j8»; 

several  jurors  dissented  from  the  ver-  Herbst  Importing  Co.  v.  Burnham,  St 

diet  thus  amended,  whereupon  the  jury  Wis.  408. 

were    directed    to    retire    for    further  R  la  tlis  daty  of  Uie  oonrt   to   look 

deliberation.     Consequently,   the   jury  after  the   form   and   substance   of  the 

rendered    a    verdict    with    substantial  verdict  so  as  to  prevent  a  doubtful  or 

damages  for  the  plaintiff.     It  was  held  InsufHcient    finding    from     passing 

thatlhe  defendant  had  no  ground  for  ex-  through  the    records  of  the  court;  for 

ception.    Brown  v.  Dean,  123  Mass.  355,  that  purpose  the  court  can,  at  any  time 

ronnal  Dafsoti.— Truebody  v.  Jacob-  while  the  jury  are  before  it  and  under 

son,  3  Cal.  Z69;  People  v.  Jenkins,  56  its   control,  see   that  it  is  amended  in 

Cal.    7;   Cook  V.  State,   36  Ga.    593;  form  so  as  to  meet  the   requirements  of 

Cook  *,  Scott,  6  III,   333;   M'Gregg  v.  the  law.     People  v.  Jenkins,  56  CaJ.  4. 

State,  4   Blackf.  (Ind.)   101;   State  v,  Bp«eUl»Uoii  m  to  Oonnt.—Wben  a 

Waterman,  i  Nev,  543,  verdict  defective  In  form  is  brouglil  Id 

Thus,  in  Cook  v.  Scott,  6  111.  333,  it  by  a  jury,  it  is  not  error  tor  the  court 

was  observed  that  the  court  may,  in  the  to  direct  the  jury  to  retire  itgaln  to  say 

exercise  of  a  sound  discretion,  permit  under  which  count  they  find  the  pris- 

the  verdict  of  the  jury  to  be  put   into  oner  guilty.     People  v.  Graves,  j  Park, 

proper  form  before  they  are  discharged.  Cr.  Rep.  (N,Y,)  134, 

Oa  llotlan  of  FrosecntlAg  Utaruay. —  BpscUoatlon  as  to  Dasroe  of  Orfanaii— 

Where  the  verdict  against  the  defend-  On  the  trial  of  several  defendants  joint- 

ant  In  an  indictment  was  informal,  the  ly  Indicted  for  murder,  the  jury  came  in 

jury   were   allowed  to  amend  It  upon  with  the  verdict  "Guilty  in  the  manner 

motion   of  the     prosecuting    attorney,  and  form  as  they  stand  indicted."  The 

with  theconsent  of,  and  In  the  presence  court  sent  them  back  with  instructions 

of,  the  court,  so  as  to  give  it  the  form  to   find  the  degree.    They  returned  a 

ofa  general  verdict  of  guilty.   M'Gregg  verdict  In  proper  form  and  assented  to 

i>.  State,  4  Blackf.  (Ind.)  toi.  It  when  polled.     This  was  held  not  to 

AtBensMtoTJiUT.— Hamilton II.  Bar-  be  error.    Nlcel/a  Appeal  {Pa.  1889), 

ton,  20  Iowa   jos;  Broussard  v.  Nolan,  18  Atl.  Rep.  737, 

}La,  Ann.  ss !  Blackley  ti.  Sheldon,  7  Oorreotlou  of  Form.— When  a  jury 

ohns.  (N.  Y.)  33;  Sledd  u.  Com.,  ig  brought  into  court  a  verdict  in  eject- 
866 
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necessary,*  and  with  proper  discretion  allow  evidence  to  be  heard.* 
Thereupon,  the  court  should  have  the  correction  made  in  its  pres- 
ence •  or  should  direct  the  jury  to  retire  to  their  room  for  further 
deliberation* 

ment  in  the  plalnttfTs  favor  generally,  been  given tolhem.aa to  the  formor their 
and  for  dam  ages,  and  before  the  verdict  verdict,  again  read  to  them  the  Instruc- 
was  entered  in  the  record,  the  court  tlon  and  directed  them  to  retire  and  re- 
charged them  tobrlnginaverdlclln  the  consider  their  verdict.  They  did  so, 
fwTn  required  bylaw,  and  directed  that  and  Boon  aftsr  returned  into  court  with 
■  proper  form  tie  prepared,  which  being  a  verdict,  legal  In  form,  which  was  read 
done,  the  jnrr  retired  and  brought  in  and  recorded,  and  the  julj,  upon  being 
their  verdict  in  legal  Tonn,  signed  by  polled.  ustenCed  to  it,  and  were  dis- 
their  foreman,  upon  which  judgment  ia  charged.  People  t'.  Jenkins,  56  Cal.  4, 
entered.thereisnofaultinthe  proceed-  JE^lajiAtlaiiofLeBalTBmu. — If  a  jury 
ings.  The  juryniayvaryoramenda  ver-  have,  through  a  misconception  ot  the 
diet  before  their  discharge  and  before  It  meaning  of  fegal  term*,  returned  a  ver- 
i«  i«corded,  and  the  form  o(  verdict  pre-  diet  the  reverse  of  which  they  intended, 
pared  under  direction  of  the  court  and  such  verdict  has  been  affirmed,  the 
agreed  to  by  the  jury  is  su  Hi  cient.  papen  may  be  again  delivered  to  the 
Coffee  V.  Groover,  10  Fla.  64.  jury  by  the  presiding  judge  before  they 
L  Traebody  v.  Jacobaon,  1  Cal.  369 ;  have  dispersed  or  left  their  seats,  and 
People  V.  Jenkins,  56  Cal,  7 ;  Coifee  o.  the  judge  may  explain  to  them  the 
Groover,  30  Fla. '&«  ;  Ft  Wayne  v.  meaning  of  thoae  terms  and  the  verdict 
Dntyee  (Ind,  App.  i894],37N.  B.Rep.  maybe  corrected  accordingly.     Ward 

Sy,  Sute  V.   Bishop,  73   N.   Car.  44;  "          " 
irk  V.  Hudun  River  Bridge  Co,,   56 
How.  Pr.  {N.  Y.   Supreme  Ct)   109; 
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a  witness  who  has  been  examined  and 
cause  his  reeiaminatfon  upon  the  point 
on  which  the  jury  are  not  satisfied,  or 
for  the  larceny  of  a  leather  trunk,  the  on  which  they  are  about  to  predicate 
jury  returned  a  verdict  of"  guilty  of  the  an  erroneous  verdict. 
larceny  of  a  fifty  dollar  note,"  as  evi-  8.  Stewart  v.  Taylor,  68  Cal.  5; 
dence  to  the  effect  that  the  trunk  con-  M'Uregg  v.  Stale.  4  Blackf.  {Ind.)  101; 
tained  a  fifty  dollar  note  when  stolen  Burk  v.  Com.,  5  J,  J.  Marsh.  (Ky.)  67.^. 
had  been  introduced.  The  court  In-  «.  Hushes  v.  Sute,  :i  Ala.  458;  SL 
formed  the  jury  that  the  prisoner  was  Clair  v.  Caldwell,  71  Ala.  517 ;  Straug- 
not  Indicted  for  stealing  the  bill  but  ham  v.  State,  16  Ark.  37 ;  Truebody  ». 
the  trunk,  whereupon  the  jury  retired  Jacobson,  i  Cal.  269;  People  i'.  Mar- 
attd  brought  iih  a  verdict  of  guilty  of  quis,  15  Cal.  3S ;  People  v,  Jenkins,  56 
the  larceny  of  the  trunk  as  chanted  In  Cal.  ^  \  Stewart  v.  Taylor,  68  Cal.  5 ; 
Mil  of  indictment.  Itwas  held  that,  as  Patrick  Red  Sandstone  Co.  v.  Skoman, 
the  verdict  as  first  rendered  was  not  1  Colo.  App.  333 ;  BUlock  v.  Waldrup, 
'        ^-'    ---■---'        '--'     "    ^-    -     ;irfin:-"-      -    —  -     "     " 


received  or  recorded,  and  the  jury  had  S4  Ga.  145 ;  Mangham  f.  State,  87  Ga. 
not  been  discharged,  it  was  admissi-  549;  Baker  v.  Thompson,  S9  Ga.  486; 
ble  for  them   to  correct  the  inadvert-     Ft.  Wajrne  v.  Duryee  (Ind.  App.  i&m). 


live  to  the  indictment.   State  tf.  Bishop,     84  Iowa  50;  Ford  v.  State,  11  Md.  514; 

7j  N.  Car.  44.  Brown  v.  Dean,  133  Mass.   asj;  Kear- 

. . u. ^- . -Aft-     ney   v.   Clutton   (Mich.    1894),  59    N. 

W.  Rep.  419;  Swte  v.  Arringtor 
Murph.  (N,  Car.)  571 ;  Willought 
Threadgill,  73   N.  Car.  438;   Stat 

court,  and,  by  their  foreman,  handed  to     Bishop,  73  N.  Car.   44;   Wright  v. 

tbecouTtaiiinforma1verdict,whlchwas     HemphiU,    81    N.   Car.  33;    Robeson 

entered  upon  the  minutes  of  the  court,     v.  Lewis,  73  N.  Car.   107;   Warner  v. 

Thecourt,however,seeingthat  thejury     New  York  Cent.  R.  Co..  53  N,  Y,  437; 

had  mistaken  an  inatmction  which  had     11  Am.  Rep.  734;  People  v.  Graves,  j 
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Oeiunl  Tcrdlot                              VERDICT.  Amwdawit  e(  T«dkt 

(ft)  F*ri«d  TltUn  WUbIi  tlw  7v7  IU7  Amand. — It  seems  to  be  gener- 
ally regarded  as  the  correct  rule  that  no  amendments  or  altera- 
tions can  be  piade  by  the  jury  after  the  verdict  has  been  recorded 
and  the  jury  have  been  discharged.* 

Park.  Cr.  Rep.  (N.  Y.)  134;  Blackley  there  waano  error  in  the  action  of  the 

V.  Shelden,  7  Johns.  (N.  Y.)  33;  Heller  circuit  judge.     State    v.    Baldwin,  14 

V.  State,   J3  Ohio  St.   581 ;    Beates  v.  S.  Car.  135, 

Retalllck,  13   Pi.   St.  a38;   Sanders  v.  Where  trespast   to    try    title   wa* 

Bagvrell,  37  S.  Car.  145;  Alston  v.  State,  brought   for  three  acres  of  land,  and 

41   Tei.   39;  Trent  v.   SUte,  31    Tex.  the  jury  found  for  the  plaintiff  as  to 

Crim.  App.  351.  one  acre,  for  the  defendant  as  to  a  sec- 

In  a  critnlna]   case,  however,  It  has  ond,  but  as  to  the  third,  said  they  wen 

been  held  that  the  court  has  no  right  not  agreed,  and  on  l>elng  sent  track  (o 

to  send  the  jury  back  to  their  consul-  consider  as   to  the  third  aci«,  retumed 

t*tion  room,  if  the  verdict  in  effect  ac-  a  verdict  (or  the  plaintiff  for  all  three 

quits  the  prisoner.     Where,  upon  the  without  noticingthe  Gist  Terdlct,  judg- 

trial  of  an   indictment  for  felony  and  ment  was  given  for  the  plaintiff.   Dyer, 

hotve   stealing,  the   jury   returned,  for  304&,    105a,*   Bacon's  Abr.,   "Verdict" 

their  verdict,  that  the  prisoner  was  not  (H,). 

guilty  of  the  felony  and  horse  stealing,  1,  Saunders  v.  Freeman,  z  Dyeriog; 

"butguiltyof   a  trespass,"  the    court  3  Hale  P.  C.  209-309;  Rei  r.  Simons, 

directed  them  to  reconsider  their  ver-  Say.  34;  St  Clair  v.  Caldwell,  71  Ala. 

diet,  and  say  "guil^  or  not  guilty,  and  537;  Straughan  v.  Sfate,  16  Ark.  JJ; 

no   more."     The   jury  reHred  and  re-  Palje  v.  O'Neill,   la  Cal.  494  ;  Coffee 

turned  a  verdict  of  "guilty."    On  ap-  *.  Groover,  ao  Fla.  64  ;  Little  v.  AH- 

peal,   the   supreme  court  ordered   the  son,  8  Ga.  301  ;  3  Am.  Dec.  393  ;   Baker 

verdict  first  rendered   to  be  recovered  ti,  Thompson.  89  Ga.  486 ;  Crottv  v. 

and  the  defendant  discharged.     State  Wvatt,  3  111.  App.  388 ;  Cook  i>.  Scott, 

V.  Arrington,  3  Murph.  (N.  Car.)  571.  6  111.  333  ;  Martin  v.  Morelock.  31  III 

CalanUtloiioriiitfT«at.— Itisnoerror,  485  ;  Williams  v.  People,  44   111.  478; 

after  a  jury  have  come  into  court  and  Ft  Wayne  f.  Dutyee  (Ind.  App.  1894), 

delivered    their    verdict,   the   form   of  37  N.  E.  Rep.  399;  Bishop  v.  Mugler, 

which  showed  they  intended  to  add  in-  33  Kan.    145;  Broussard   v.  Nolan,  4 

terest   thereto,    for   the   court  to  send  La.  Ann.  56;  Goodwin  v.  Appleton,  21 

them  hack  to  their  room  to  calculate  Me.  453  ;  Ward  v.  Bailey,  23  Me.  316 ; 

the  interest    Mark  v.  Hudson  River  Edelcn    v.   Thompson,   3    Har.   &  G. 

Bridge  Co.,  ^  How.  Pr.   (N.  Y.  Su-  (Md.)  31  ;  Ford  ii.  State,  ta  Md.  514; 

preme  Ct)  109.  Fox   v.   Smith,  3   Cow,   (N.  Y.)   aj; 

In  Strohridge  Lithographing  Co.  v.  Root   *.  Sherwood,  6  Johns.  (N.  Y.) 

Randall,  78  Mich.  19;,  the  foreman  of  68 ;  5  Am.  Dec.  191  ;  Blackley  v.  Shel- 

the  jury  announced  to  the  court  that  don,   7    Johns.   (N.   Y.)   3a  ;  State   v. 

the  jury   found  for  the  plaintiff  In  a  Arrington,  3  Murph.   (N.   Car.)  57t ; 

given   sum.     At    the    request    of   the  State  v.  Bishop,  73  N.  Car.  44,  Robe- 

•   ■     —  '  •       is,  73  N.  C  

8   Ohio   405; 

)f  the  jurors  answered  that  it  did,  and  State,  1 1  Ohio  47a  ;   Wolfran  v.  Eyitcr 


plaintiff's  council  the  court  inquired  if    son  v.  Lewis,  73  N.  Car.   107 ;  Sudiff 
the  verdict  included  interest  and  one     v.   Gilbert,  8   Ohio   405;    Sargent    ' 


stated  the    amount    of   the    principal.  7  Watts   (Pa.)  38;  Scott  v.  Scott,  I  _ 

The  court  felt  satisfied,  notwithstand-  Pa.  St.  387 ;  Com.  f.   Nicely,  130  Pa. 

Ing  the  statement  of  the  juror,  that  the  St.  a6i  ;  State  v.  Yancy,  i  Treadw.  (S. 

verdict  was  not  Intended  to  include  in-  Car.)  337;  State  f.  Dawklns,j3S. Car. 

tereat  and  sent  the  jury  out  again  to  17  ;   Mills  v.  Com.,  7  Leigh  (Va.)  751 ; 

consider  the  matter.    This  was  held  not  Baltimore,    etc,   R.   Co.    v.  Polly,  14 

to  he  an  improper  mode  of  procedure.  Gratt,   (Va.)   447;  Sledd   •v.  Com.,  19 

Completion  of  Vardlol.— In  an  action  Gratt.   (Va.)  821  ;  Alien   v.   Stale,  85 

against  B,  C,  and  D,  the  jury   having  Wis,  359 ;  Weeks  v.  Hart,  15  Am.  Law 

retumed   a   verdict   "we    find  for  the  Rev.  433.   And  sec  Williams  v.  People, 

plaintiff  the   sum  of  $3,110.74  against  44    III.    478;     Leltwlch    o.    Day,   32 

B,"  the  circuit  judge  recommitted  the  Minn.  t,i3. 

case  to  the  jury,  charging  thrm  to  find  InaHale  399,   It  is  stated   Ibafif 

the  complete  verdict     It  was  held  that  the  jurors  by  mistake  or  partiality,  give 
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Outnl  TMdlot.                              VERDICT.  Ammdment  of  Twdlot. 

ihrir  verdict  in   court,  yti   Ihey  may  i6  Am.  Dec.  585,  that  nfter  Ihe  verdict 

rectify  it  before   it  is  recorded,  or  by  has  been  received  and  entered  upon  the 

advice  of  tbe  couTt  go  together  again  minutcB,  and  ttie   jury  has  been   dU- 

and    consider   better    of   it,  and  alter  missed,  they  have  not  the  power  to  re- 

whatthey  have  delivered.     But  if  the  assemble  and  alter  their  verdict."    And 

verdict  is  recorded  they  cannot  retract  nee   Sergent   v.    State,    11    Ohio   47J; 

nor  alter  it."  Slate  v.  Uawkina,  33  S.  Car.  17, 

Co.  LitL  117  b  says :  "After  the  ver-  In  Ward  v.  Bailey,  83  Me.  ,116,  the 

diet  is  recorded  the  jury   cannot   vary  juiy  had  rendered  a  verdict,  and  it  had 

from  it,  but  Iwibre  it  be  recorded   ihe^  been   received   and    entered   on   the 

may  v«ry  from  the  first  offer  of  their  ,  docket,  but  the  jury  had  not  eeparated 

verdict,  and   that  verdict   which  is  re-  or  left  their  seats.     On  questionin;;  the 

corded  ihall  stand."  foreman,  it  appeared  that  the  jury  had 

Where  thejury.afterreturninga  ver-  misconceived  the  meaning  of  (heterms 

diet  of  guilty,   have    been   diimiised,  uaed  in  their  verdict;  whereupon,lhey 

tllere  ii  no  authority  for  reimpanelling  were  permitted  to  correct  the  mistake, 

Ihem  and  allowing   them,    on  further  and  the  minutes  of  the   clerk  were  al- 

inslructions,  to   render  a  new  verdict,  tered   accordingly.     On   review,   this 

though  the  only  change  is  in  recom-  was  held  to  be  no  error, 

mending  the  defendants  to  mercy,  and  In  Walters  v.  Junkins,   16   S.  &   R. 

the  judgment  pronounced  on  suui  ver-  (Pa.)  414;  16  Am.  Dec.  585.  referred  to 

dktwillbe  Ect  aside.     State  v.  Daw-  above,  the  jury  returned  the  verdict: 

klDs,3ai  S.  Car.  17.  "We   find  for   the   plaintiff  six  cent» 

The  rule,  however,  at  stated  in  the  damages."     Tbe  court  then  asked  them 

teil,  seems    to  have  been   slightly  if  they  round  the  defendant  to  pay  all 

trenched   upon  in  the   case  of  Pruasel  costs  or  only  tbe  legal  costs.  The  tore- 

v.  Knowles,  4   How.  (Miss.)  90,  which  man  replied  "six  cents  damages  and 

WIS  an  action  of  trespass  against  several  six  cents  costs;"  and  this  verdict  was 

dtfendaDts.  in  which  the  jury  rendered  recorded.      Tbe   next  cause  on   the 

1  verdict  finding  all  of  the  defendants  docket   was    Immediately    taken   up, 

guilty,  all   but  one  of  the  jurors   im-  though  the  jury,  or  most  of  it,  which 

mediately  leaving  the  court  roocn.  The  had  rendered  the  verdict  just  set  forth, 

juior  who  yet  remained  having  his  at-  still  remained   in  the  box.    On  an  in- 

temion  called  to  the  matter,  stated  that  terview  between  the  foreman  and  the 

it  had  not  been  the  design  of  (he  jury  plaintifTs  attorney.    It  was  intimated 

to  find  all  the  defendants  guilty,  as  by  that  the  jury  had   intended  their  ver- 

tbe  terms  of  the  verdict  had  been  done,  diet  to  be  entered  with  full  costs  against 

The  other  members  of  the  panel  were  the  defendant.  This  lieing  made  known 

brought   before    the    court,  and   they  to  the  court,  the  jury  were  instructed 

readily  gave  the  same  explanation.  The  to  retire  and  certify   what  was  their 

court  then  allowed  the  jury  to  amend  verdict,  and   how   they   had   agreed  it 

their  verdict  in  conformity  with  their  should  be.     They  did  so,  and  in  a  few 

intent.    This  amendment  seems  to  have  minutes  returned,  and  said  their  finding 

been  allowed  on  the  ground  that  there  had  bf  en   six  cents  damages  and  full 

is  «  rule  of  law  permitting  jurors  to  ei-  costs  ;  whereupon  the  counsel   for  the 

plain  their  verdict   in  order  to  show  defendant  objected  to  the  entry  being 

what  they  really  intended  to  find.  altered,  but  the  court  allowed  the  min- 

IHnliaige  ot  Jiut. — It  is  not  in  all  utes  to  be  corrected  according  to  the 


which  finally  terminalesthe  jury  had  not  been   formally   told   they 

of  the  jury  with  the  cause  were   discharged,   although  the  court 

and  supersedes  their  power  to  amend;  had  gone   a  Tew   minutes   in  another 

or.  as  it  is  expressed  by  Folger,  J.,  In  cause.     The  judgment  pronounced  on 

Warner  v.  New  York  Cent  R.  Co.,  sa  this  verdict  was  reversed.     Rogers,  ]„ 

N.  Y.  437;  II  Am.  Rep.  734,  "the  fact  delivering   the   opinion   of  the  court 

that  the  verdict  has  been  announced,  said:   "The    law  allows  the    jury  all 

and  has  been  as  announced  entered  In  reasonable   opportunity    before    their 

the  minutes  of  the  clerk,  is  not  that  re-  verdict  is  put  on  record,  and  they  are 

cording  which   midxs  the   announce-  discharged,  to  discover  and  declare  the 

ment  and  the  clerical  act  the  fixed  and  truth  according  to  the  judgment.     The 

unalterable  verdict  of  the  jury.     The  court   may  also,  of  their  own  accord, 

true  rule  Is  laid  down  in  the  opinion  la  seed  the  jury  back  to  reconsider  their 

WaltersiT.Junkins,i6S.&R.(Fa.)4i4;  verdict  if'^  it  appears  to  be  a  mifUkea 
38  C.  of  L.— 24                        369 
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(2)  By  the  Court. — The  court  not  only  has  the  power,  but  it  is 
its  duty,  to  amend  or  modify  a  verdict,  so  as  to  put  it  in  proper 
legal  form,  or  to  make  it  express  the  actual  inteiit  of  the  jury,' 


le  could  be  corrected,  whether 


the  jurj  dismissed,  K  in  this  ca»e,  (hej  I.  Hawks  v.  Crofton,  3   Burr.  G9S; 

have  not  the  power  to  alter  their  ver-  Spencer  v.  Goter,  i   H.  Bl.  78 ;  Petrie 

did."  v.   Hannay,  3  T,   R.   659;   Ruuell  v. 

In    Patrick   Red   Sandstone   Co.  v.  Wheeler,  Hempst.  [U.  5.)  3  ;  iJberP. 

Skoman,  t    Colo.   App.  313,  the   jurj,  Cooper,  7  Walt.  (U.  S.)  570;  Lincoln 

having  found  the  verdict  for  a  larger  v.  Iron  Co.,  103   U.  S,  413  ;  Koon  t. 

amount    than     that    claimed    bj    the  Phoenix  Mut.  L.Ins.Co.,  104 U.  S.ia6; 

plaintiff,  were   allowed,    after  having  Snvder  v.  U.  S.,  lu  U.  S.  1:6;  Hopkins 

been  discharged,  to  amend  their  find-  i>.Orr,  134U.  S.510;  Pattersoni'.Cook, 

Ing  by  reducing  It  to  the  amount  8  Port.  (Ala.)  66;  St.  CUIr  i;.  Caldwell, 

claimed  by  the  plalntlS.     This   being  72  Ala.  537 ;  Neal  -o.  Peevey,  39  Ark. 

aasigned  an  error  on  appeal,  the  su.  337;  Corbett  v.  Gilbert,  14  Ga.  454; 

preme  court  held  that  iDasmuch  as  the  Shelton   v.  O'Brien,  76  Ga.  810 :  Os- 

plalntlffcouldhavereduced  theamount  good  -v.  McConnell,  «  111.  74;    Crit- 

of  recovery  to  the  amount  claimed  by  tenden   v.   Evana,  48  111.  51  ;  Boyntoo 

remittitur,  the  error  o(  allowing  the  «.    Phelps,   53    III.   310;    Harri&on  v. 

i'ury  to  amend    after    their  dlscharse,  Jaques,  3g  Ind.  3oS  ;  Gordon  v.  Hicley, 

t  error  It  was,  could   not  have   preju-  Morr.  (Iowa)  19 ;  Armstrong  v.  Pier- 

diced  the  defendant,  and  hence,  the  ap-  son,  15  Iowa  476  ;  Edwards  v.  McCad- 

peltate  court  declined  to  consider  the  don,  20  Iowa  530 ;  Craig  i>.  Taylor,  10 

objection.  B.  Mon,  (Ky.)  55;  Blair  c.  Com.  (Ky. 

Dlaparaton    sf   Ivrj    bj    Ooiuant    of  1693^30   S.  W.  Rep.  434;    Little  t. 

Tutlaa. — The  dispersion  of  the  jury  bv  Larrabee,  3  Me.  37  ;  1 1   Am.  Dec  43 ; 

consent  of  the  parties  to  the  cause,  doe's  Hobart  v.  Haggett,  13  Me.  67  ;  38  Am. 

not  deprive  the  jury  of  their  right  of  Dec.  159  ;  Sawyer  v.  Hopklni,  13  Me. 

amendment.     In   MacUn   i'.  Bloom,  54  368;  Porter  v.  Rummery,  10  Maas.69; 

Miu.   368,   it  was    assigned  for   error  Ashton    v.    Touhey,    131    Mass.    36 ; 

that  no  legal  verdict  was   rendered  by  Sleight  v.  Henning,  12  Mich.  371  ;  Coit 

reason  of  the  fact  that  the  jury  having  v.  Waplei,  i  Minn.  134  ;  Crfch  v.  Wil- 

'      -*--  "  -  liamsbuf^  City  F.   Ini.  Co^  45  Minn. 

■ ;  Montgomery  w.  Tlllotson,  1  How. 
Iss. )  315  ;  SUte  V.  McBride,  19  Ho. 
139;  Fay  V.  Richmond,  18  Mo.  App. 

_,              ^  iSs;  Humphreys  t.  Woodstown, 48 N. 

..  __'e  thereupon   suffered   by  the  clerk  J.  L-  5S8  ;  Brush  v.  Kohn,  9  Boaw.  (N. 

to  separate.     Next  morning,  the  defect  V.)  593  \  Lee  v.  McLaughlin.  16  Civ. 

having  been  discovered,   they  were  re-  Pro.  Rep.  (N.  Y,  Supreme   Ct)  151; 

assembled  and  sent  back  to  their  con-  Burhans   v.  Tlbbits,  7  How.   Pr.  (N. 

aultation  room  from  which  they  soon  Y.  Supreme  Ct.)  31  ;    Hay  v.  Ouat- 

returned  with  a  proper  verdict.     This  croul,  3  Ohio  3S4 ;   Irven's  Appeal,  33 

was  held  to  be  no  error.    See  also  Jones  Pa.  St.  337;  Keen  v.   Hopkins,  48  Pa. 

V.  Smith,  64  Ga.  711.  St.    44s;    Barclay   v.    Kerr,    no  Pa. 

Neai   HamfsAire.— The   doctrine  as  St.  130  ;  Jackson  v,  Toaer.  154  Pa.  St. 

laid  down  in  Dearborn  i:  Newhatl,  63  333  ;  Roulaln  v.  M'Doweli,  i  Bay  (5. 

N.  H.  301,  is  in  direct  conflict  with  the  Car.)   490;    Buchanan    v.  Townsend, 

atatement   in  the  text  as  to  the  time  So  Tex.  534;    Foster  v.  Caldwell, 

within  which  the  jury  may  be  allowed  t8     Vt.   176;   Wallace  v.   Hllliard,   7 

to  amend.     Doe,  C.  ].,  delivering  the  Wis.  637. 

opinion  of  the  court  in  this  case,  said  :  "  When   the  intention  of  the  jury  is 

"  In  some  jurisdictions  a  recorded  ver-  manifest,"   said    Lord    Manafield,  in 
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L.   R^   on  ■    note  signed    hj   him  as    the  consent  of  the  juij.o: 
pmident  oft..  L.  R.  Lands.  Co.,  ade-     thej   posltlvet}'  object,  e 
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provided  this  does  not  necessitate  a  substantial  alteration  of  the 
facts  found.' 

Hawica   v.  Croflon,  2  Burr.  698,  "  the  71  Md.  361 ;  Little  v.  Larrabee,  a   Me. 

court  will  set  right  matters  of  form."  «;   n   Am.   Dec.   43;    Sharpleigh   v. 

imonnt. — Where  the  jury  returns  a  Wentworth,  13  Met.  (Mass.)  358;  Rob- 

Terdict  assessing  the  damages  at  a  cer-  erts  o.  Rockbottom  Co.,  7  Met.  (Mass.) 

tain  amount  "  witb  Interest,"  the  add!-  46;  Coit  i>.  Waples,  i  Minn.  134;  State 

tion  of  words  by  the  court,  naming  the  v.   McBride,   19   Mo.   139;    Acton    v. 

amount,  including  Interest,  cannot  be  Doolev,  16  Mo,  App.  4^;    Poulson   v. 

complained   of.     Clapp   v.   Martin,  33  Collie'r,  18  Mo.   App.   583;    Brush   v. 

111.  App,  438.  Kohn,  9  Bosw.  {N.  Y.)j85i    Heriberg 

Aanmpait. — Where, in  assumpsit,  the  v.  Murray.  40  N.  Y.   Super.   Ct.  171 ; 

verdict  of  the  jury  was  returned  as  tol-  Guenther   *.   People,   24   N.  Y.    100; 

lows:   "We,  the    jurors,   find   for  the  Humphreys  f.  Woodstown,  48  N.  J.  L. 

plainTifr|450,"whichwas,bythecourt's  588;   Wallace  v.  Hi  lliard,  7  Wis.   617; 

direction  and  by  the  notes  and  in  the  Allen  v.  Stale,  8s  Wis.  359. 
presence  of  the  jury,  put  in  form  so  as         In  Gordon  v,  Higley,  Morr.  (Iowa) 

to  read :  "  We,  the  jurors,  find   for  the  30,  it  was  said  that  the  court  might  di- 

plalntifr   and    assess    the   damages   at  rect  a  change  in  the  lanniageof  a  jury, 

^450,"  it  was  held   (hat  there  was  no  so  as  to  make  their  verdict  correipond 

error  in   putting  the  verdict  in   form,  to   the   usual   forms,   provided   such 

Osgood  t>.  McConnell,  3a  III- 74.     And  change  did  not  alter  theevldent  mean- 

e  Lincoln  v.  Iron  Co,  103  11.  S.  413.  Ing  of  the  verdict.     "  And,"   observed 

"~^ — " —      '"   "T  action   against  L.  the  court,  "  this  may  be  done  without 

'    ■      .-.—    --  .^-   -  ,  or  even  should 

,  .  >  Btd  is,  there- 
scriptlon  of  the  defendant  in  the  verdict  fore,  perfectly  proper  after  their  sepa- 
ls L.  L.  R.I.   and   S.  Co.,  is  a  formal  ration." 

Tror  which   the   court    may    amend.        Baplerln. — Thus,  it  has  been  held  in 

"■  ■  ■     "--     App.  355.  Wisconsin  that  a   verdict  in  replevin 

JO  Me.  36;  79  upon   the   general   issue   and   plea   of 

Am.  Dec.  593,  the  clerk.  In  preparing  a  property,  which  simply  finds  a  defend- 

blankverdict  for  the  jury,  made  a  mis-  ant   not   guilty,  and   fails  to  find  the 

take  in  the  name  of  one  of  the  parties,  value  of  the  property  or  title,  is  aub- 

wbich  error  escaped  the  notice  of  the  staniially  defective   and,  therefore,  is 

1'ury.     Upon  the  return  of  the  verdict  not  amendable.     Wallace  v.  Hilllard,  7 

t  was  amended  by  the  court,  so  as  to  Wis.  617. 

conform  to  the  writ  and  other  papers  in         In  Poulson  v.  Collier,  18  Mo.  App. 

the  case,  the  jury  affirming  the  verdict  5S3,  which  was  an  action  on  a  promis- 

as  amended.     This  was  held  to  l^e  the  sory  note,  the  jury  returned  a  verdict 

proper  course,  underthe  circumstances,  for  the  ptaintifl,  "  for  the  amount  of  the 

sustained  by  reason  and  authority.  note  sued  on  "  without  in  terms  specify- 

Intantloii — How  Aaoertalned. — A  ver-  ing  any  sum.     This  was  regarded  as  a 

diet  defective  in  form  may  be  reformed  substantial  defect,  which   was  beyond 

by  the  court  when  the  intention  of  the  the  power  of  the  court  to  repair;  and 

jury  can  be  ascertained  from  data  given  their  amendment  of  the  verdict  by  in- 

in  the  verdict,  or  referred   to  in   the  serting  the  amount  was  denounced  as 

pleadings;  hut    the  court  cannot  supply  an  invasion  of  the  province  of  the  jury. 

an  omission  to  name  the  amount  of  the  Though  it  is  pretty  generally  conceded 

finding  by  reference  to  evidence  outside  that  the  authority  of  the  court  to  amend 

the  record.    Ti"romme  p.  Jones,  13  Iowa  ia  confined  to  matters  of  lorm,  the  decl- 

474;  Edwards  v.  McCaddom,  zo  Iowa  s ions  on  the  subject  are  not  uniform, 

510.    And  see  Peabody  v.   Hewett,  53  on  account  of  the  diversitv  of  opinion 

"■e.  34;  83  Am.  Dec.  486;  Burhans  i:  as  to  what  constitutes  matter  of  form 

Tibbiti,  7  How   Pr.  (N.  Y.  Supreme  and   what  of   substance.     In   the  case 

Ci.)ai.  of  Poulson  v.  Collier,  though  the  ac- 

1.  St  Clair  i'.  Caldwell,  71  Ala.  537;  tion  was  upon  a  promissory  note,  the 

Stewart  V.  Taylor.  68  Cal.  s;  Farmers  verdict  was  held  to  be  fatally  defective 

Loan,  etc.,  Co.  t/.  Chandler" {Ga.  1893),  because   of  the   omission  to  name  the 

i3  S.  E.  Rep.  540;    Cane   v.   Watson,  amount;   and   to  this  effect,   see    also 

Morr.  ( Iowa}  70;  Gaither  r.   Wilmer,  Gaither  v.   Wilmer,  71   Md.  361.     On 
371 
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OMiwal  Tardlot. 

(»)  OoMMit  of  Jnry, — The   authority  of  the  court    to  make  this 
formal  correction  is  not  dependent  upon  the  consent  of  the  jury ; ' 

the  other  hand,  it  has  been  held  that  kins  v.  Mead,  no  N.  Y.   t66;    Re*  i 

where  the  plaintiff  I*  entitled  to  recove  -    __         - 

a  sum  certain,  known  and  conceded,  i 

entitled  to  recover  snvthing,  the  cour 

may  amend   a  verdict  in  his  favor  b; 

inserting  such  amount,  wiierc  the  jilr 

have   failed   to   do    so.     Hodgkins    i 

Mead,   119  N,  Y.  1661   Schweitzer   v.  Oregon  367;"  Kee 

Connor,  57  Wis.  177.     See  also   Clark  St.  445. 

1'.  Lude,  63  Hun  (N.  Y.)  366.  Wiantry  of  Vordlet.  _  Where   it  i) 

Inan  action  on  ■  note,  where  theonl/  evident  that  a  verdict  hat  been  entered 

issue  was  upon  its  execution,  a  verdict  on  the  record  different  from  that  reo- 

that   the   jury   "  find  for   the  plaintiff  dered  by  the  jury,  It  may  be  corrected 

the  amount  of  the  note  and  interest,"  by  the  court,      Atty  Gen'l   v.   White, 

ii  sufficient  to  justify  the  court  in  or-  Bunb.  3S3;  Cogan  v.   Ebden,  i    Burr, 

dc ring  the  clerk  to  auess  the  amount  383;  Com.  -v.  Lang,   10  Gray  (Mass.) 

in   rendering  judgment  therefore,    as  11;  Jackson   v.  Dickenson,   ic    Johni. 

the  form  of  the  verdict  sufficiently  ex-  (N.  Y.)  309;  8  Am.  Dec.  336;  Dalrym- 

presse*  the  intention  of  the  jury.     Mc-  pie  -d.  Williams,  63  N.  Y.  361;  ao  Am. 

Gregor  v.  Armill,  3  Iowa  30.  Rep.  544;  Den  v.  Norman,  3  Dcv.   (N. 

In  an  action  of  debt  against  a  clergy.  Car.)  496;   Grim   v.    Reinbold,   2   Pa. 

man,  for  the  recovery  of  the  statutory  Dist.  Ct.  Rep.  611.     Co n/n re  Parker  r. 

penalty    prescribed    for    marrying   k  Lake  Shore,  etc.,  R.  Co.,  93  Mich.  607. 
minor,    the    jury    returned   a   verdict        Buterlns  Vardlot  on  ana   of   Sararal 

against  the  defendant,  declaring  him  Count*. — The   rule  seems  to  be  well 

"  guilty  in   manner   and   form   as   he  eitabliahed  that  a  general  verdict  of  a 

stands  indicted."     The  jury   were  re-  jury  may  be  restricted  so  as  to  apply 

turned  to  their  room  for  further  de1i1>-  to  one  count,  where,  by   the   minutei 

eration,  and   returned  with  a   proper  of   the  judge,  it  appears  that  the  evi- 

verdict,  which  was  uphe}d  by   the  bu-  dence  in  the  case  applies  to  that  count 

■      Beates  v.  ReUltick,   33  only.     Ferguson  -a.  Mahon,  11  Ad.  & 


Fergusot 
79;  Wiliiai 


■a.  St.  2S8.  El.  179;  Wiliiams  v.   Strahan,   i  B.  & 

AnwuUsxULaBaoord — Kattanof  Snb-     P.  309;  Eddowes  v.   Hopkins,  i  Doug. 


—A  distinction  has  been  made    376;Matheaon  v.  Grant,  3 
between  the  amendment  of  the  verdict     S.)  i8t;  Barnard  v.  Whiting,  7   Mass. 
Ilieit    and  the   record  of   the  verdict.     358;   Baker    v.  Sandcraon,   3    Pick. 


s  distinction  is  recognized  by  Mr.     (Mass.)  348;  Den   v.  Norman,   3  Dev. 
lop,  in  the  firatvolumeof  hisijrim-     (N.   Car.)  406;  Cooper   t.  Bissell,  15 
InaiProcedure.section  lai3,whereitis     Johns.  (N.  Y.)  319  ;   Brush  t>.  Kohn,  9 


observed  that  though  the  functions  of  Bosw.  (N.  Y.)  593 ;  Sayre  v.  Jewett,  1: 

the  judge  and  jury  are  distinct,  and  the  Wend.  (N.  Y.)  131;;  Norria  v.  Durham, 

former  can  have  no  power  to  alter   the  9  Cow.  (N.  Y.)  151 ;  Paul  v.  Harden,  9 

substance  of  anything  which  the  latter,  S.  &  R.  ( Pa.)  13. 

acting  within  their  proper  sphere,  have  1.  When  a  verdict  is  returned  de- 
found,  yet  the  record  of  the  verdict  la  fective  in  form,  the  court  may  correct 
distinguishable  from  the  thing  recorded,  it,  with  or  without  the  consent  of  the 
and  may  be  amended  under  the  same  jury.  Ewing  v.  Sandford,  11  Ala.  157: 
nilea  and  with  the  same  effect  as  anj-  St  Clair  v.  Caldwell,  7a  Ala,  537; 
other  part  of  the  record.      In  this  re-  Hobart  v.  Haggett,   13  He.  67 ;  38  Am. 

fard,  see  Parks  v.  Turner,  13  How.  (U.  Dec.  159. 

.)  39;  Crary  v.  Carradine,  4  Ark.  216;  In    Hay  v.  Ousterout,  3  Ohio  384, 

Peabody  v.  Hewett,  j3  Me.  34;  S3  Am.  the  court  amended  the  verdict  in  con- 

Dec.486;  Clarki'.  L«iab,SPick.  (Mess.)  formity  with  the  intention  of  the  jury, 

415;  19  Am.  Dec.   333;    Crich  v.   Wil-  as  manifested  by  its  terms, wlthoutany 

ilamsburgh  City  F.  Ins,  Co.,  45  Minn,  consultation  with  the  jury    themselves. 

IT — 1..1..1,   ..    /-i.^.,).   t..j„.     „  This  was  held  not  to  be  improper. 

AtEa^uMt  of  JniT. — Where  the  jury 
come  into  open  court  and  requeit  tlte 
judge  to  correct  a  clerical  mistake  In 
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it  has  even  been  held  that,  though  the  jury  object,  the  judicial 
power  of  amendment  is  not  affected.* 

(b)  Tnm  Wlut  Amnidtd. — In  amending  the  verdict,  the  court  may 
be  assisted  by  the  record  of  the  proceedings,*  by  explanations  or 
affidavits  of  the  jurors,*  by  the  judge's  notes,*  and  any  other 
clear  and  satisfactory  evidence.' 

(«)  F«rlad  TltUn  WUoh  Um  Oowt  lUy  Anrad. — Without  distinguish^ 
ing  between  the  amendment  of  the  verdict  itself,  and  the  amend- 
ment of  the  verdict  after  it  has  been  merged  in  the  record,*  it 
may  be  stated  generally  that  no  fixed  time  is  prescribed  within 
which  amendments  must  be  made  by  the  court,  a  reasonable 
promptitude  being  all   that   is  required.*     The  prevailing   rule 


the  form  of  a  verdict  submitted  to  them, 
md  thereafler  agree  upon  and  return 
tuch  corrected  verdict  as  their  finding, 
no  error  can  be  predicated  thereon. 
Marine  Sav.  Bank  v.  Young,  5  Wash. 
39f 

1.  Gordon  I".  Higley,Morr.(rowa)io. 

3.  West  V.  Banlcor  AmertcuE,63Ga. 
»30;  Crich  ».  WilHaniBburg  City  F, 
Ins.  Co.,  45  Minn.  444;  Cohn  v.  Scheuer, 
115  Pa,  St.  178. 

I.  Roberts   v.   Hughes,  7   M.  &   W. 

t9;  DoBter  v.  Brown,  5*  Ga.  S43; 
res  11.  Smith,  64  G a.  711  ;  Lajman  v. 
ra/bill,  14  Ind.  166;  Orton  v.  Stale, 
4  Greene  (Iowa)  140;  Swaila  v.  Cissna, 
61  Iowa  693;  Little  v.  Larrable,  i  Me. 

{7;  11  Am.  Dec.  43;Gtpson  v.  Slate,  38 
IIm.  195;  Cloug^  V.  C1ough,a6  N.  H. 
34;  Hodgkina  v.  Mead,  iig  N,  Y.  166; 
Clark  IT.  Lude,  63  Hun  (N,  Y.)  363; 
Haycock  v.  Greup,  57  Pa.  St.  438.  See 
also  Griffin  i'.  Larned,  in  III.  432. 

t.  Doe  v.  Perkins,  i  T.  R.  749; 
Petrie  f.  Hannay,  3  T.  R.  fitg;  Mathe- 
son  V.  Grant,  a  How.  (U.  S.)  381; 
Tomes  u.  Redfield,  7  Blatchf.  (U.S.) 
139;  Laber  v.  Cooper,  7  Wall.  (U.  S.) 
570;  West  r.  Bank  of  Araeiicus,  63  Ga. 
sjb;  Barnard  v.  Whiting,  7  Mass.  358 ; 
Clark  V.  Lamb,  8  Pick.  (Maes.)  413;  19 
Am.  Dec.  333;  Burhans  v.  Tlbbito,  7 
Ho*.  Pr.  (N.  Y.  Supreme  Ct.)  21; 
Norris  t.  Durham,  9  Cow.  (N.  Y. ) 
Ijl;  Sayre  w,  Jewett,  I3  Wend.  (N, 
V.)  135;  Brush  V.  Kohn.  9  Boaw.  (N. 
Y.)  S93;  0=n  "-  Norman,  3  Dev.  {N. 
Car.)  496;  Roulain  v.  M'Dowall,  i 
Bay  (S.  Car.)  490. 

B.  Matheson  v.  Grant,  3  How.  (U- 
S.)  181.  See  also  Peabody  v.  Hewett, 
S3  Me.  34;  83  Am.  Dec.  486. 

t.  See  note  to  AmeBdment  by  the 
CtuTt,  infra.  Amending-  tie  Jtecard— 
Mailers  of  Substance. 

T.  Harrison  v.  Rex,  i  B.  &  Aid.  161 ; 


Clark  V.  Lamb,  8  Pick.  (Mass.)  415;  19 

In  giving  the  opinion  of  the  court  in 
Matheson  v.  Grant,  1  How.  (U.  S.) 
i8i.  Story,  J.,  said :  "  There  Is  no  time 
absolutely  fixed  within  which  the 
amendment  should  be  moved.  All  that 
the  court  requires  is  that  it  should  be 
done  within  a  reasonable  time  and 
when  no  such  change  of  circumstances 


shall  h 


:nder  it  in- 


!dient.  Nothingifl 
motions  to  amend 
the  record  after  a  writ  of  error  has  been 
brought;  nay  after  a  writ  of  error 
has  been  argued  in  the  court  above, 
and  sometimes  even  after  judgment  in 
a  court  of  error,  pending  its  session." 

Amatidment  aftor  B«coriUtloii . — C  rary 
■c.  Carradine,  4  Ark.  216;  Gordon  r. 
Higley,  Morr.  (Iowa)  19;  Ashton  v. 
""     '  .-  .      Osborne    r. 


Moi 


>■  433- 


AnisndmatLt  at  Inlnequsnt  Term. — 
Where  a  verdict  was  amended  before 
final  judgment,  although  at  a  subse- 
quent term  of  the  court,  it  was  held  not 
to  be  error.  Cane  v.  Watson,  Morr. 
Barnard    v.    Whiting,    7 


'■  358. 


Atlei  Jndfmant. — A  verdict  may  be 
amended  after  judgment  has  been  ren- 
dered. Lippe  V.  Metropolitan  El.  R. 
Co.  (Super.  Ct,),  10  N.  Y.  Supp.  519; 
Barclay  v.  Kerr,  110  Pa.  St.  130. 

After  Error  Broneht. — A  verdict  may 
be  amended  after  error  brought  and 
joinder  in  error.  Short  v.  Coffin,  j 
Burr.  2730;  Doe  f.  Perkins,  3  T.  R. 
749;  Acton  V.  Doolej,  16  Mo.  App. 
449;  Clark  I'.  Lamb,  8  Pick.  (Mass.) 
4'S ;  '9  Am.  Dec,  333  ;  Rew  v.  Barker, 
3  Cow.  (N.  Y.)  4(3;  24  Am.  Dec.  515. 
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seems  to  be  that  the  power  of  amendment  may  be  exercised  at 
any  time,  in  the  discretion  of  the  court,  so  long  as  the  substantial 
rights  of  the  parties  are  not  affected.* 

m.  Recordation  of  Verdict. — Upon  the  rendition  of  a  ver- 
dict by  a  jury,  it  is  entered  upon  the  minutes  of  the  court,  or,  in 
less  technical  phraseology,  "  recorded."*  This  proceeding  finally 
terminates  the  connection  of  the  jury  with  the  cause.'  Until  the 
verdict  is  recorded,  it  lies  in  the  power  of  the  jury  to  alter,  amend, 
or  correct  their  finding,*  but,  by  entry  upon  the  minutes,  the  ver- 
dict becomes  a  fixed  legal  fact,  and  may  not  afterwards  be  altered 
by  them  in  form  or  substance."  It  is  the  duty  of  the  clerk,  who 
is  tjie  legally  constituted  scribe  of  the  court,  to  enter  the  verdict 
upon  the  minutes  when  rendered,  but  in  the  absence  of  the  clerk, 
the  judge  may  act  in  this  capacity." 


MauB  r.Maus,5  WattB  act   of   the  clerk,   when   a   verdict  of 

(Pa.)  319,  it  was  said :  "  It  is  never  too  guilty  of  rape  was  rendered.  In  filing 

late  to  amend  the  record  merel}' for  the  it,  inBtead  of  recording  it  u  ordered, 

purpose  of  correcting  a  misnomer   ty  immateria],   where   he  read  it  to  the 

the  clerk."  jury  and  it  was  afRrmed  bj  them. 

I.  Church  v.  Holcomb.  45  Mich.  40 ;  Saoordins  on  Swiilar. — Avcrdiclmsj 

Frederick  v.   Circuit  Judge,  52   Mich,  be    recorded    on    Sunday.     Hodge  f. 

519;  Brooks  II.  Stephens,  100  N.   Car.  State.  39  Fla,  500;  True  v.  Plumlev.je 

397;  Cohn  V.  Scheuer,  115  Pa.  St.  178;  Me.    466;    Hoghtaling   t>.   Osborn,  15 

Iven's  Appeal,  33  Pa.  St  »37.  Johns.  (N.  Y.)  118;  Hiller  v.  English, 

1.  Folger,   J.,  in     Warner    r.    New  4  Strobh.  (S.  Car.)  486. 

York  Cent.  R. Co.,  53   N.  Y.  437;   II  «.  i  Hale  399;  Co.  Litt.  3^7  b;  Scott 

Am.  Rep.  734.  f.  Scolt,  1 10  Pa.   St  387.     "With   the 

In  English  practice  the  verdict  was  assent  of  the  jury  to  the  verdict  as  re- 
entered in  the  Postea,  which  was  arec-  corded,  their  functions  with  respect  to 
ord  of  the  proceedings  in  a  cause,  sub-  the  case  cease,  and  the  trial  is  closed." 
sequent  to  the  joining  of  the  Issue  and  Field,  C.  T.,  inBlum  c.  Pate,  2oCa1.6g; 
awarding  of  trial.  Anderson's  Law  Peoples.  Lee  YuneChong,  94  Cal.  379. 
Diet.  793,  See  also  supra.  thU  title,  Amtudmnt 

If  a   verdict  Is  required  by  statute  to  of  Verdict — By  tki  yury, 

be  In  writing,  when  affirmed  by  the  jury  <.  See  lufra.  this  title.  Amendment 

it  becomes  a  part  of  the  record  without  of    Verdict — By  ike    'Jury.     See  also 

being  entered  on  the  order  book,  and  if  Criminal   Pkocedvbe,  vol.  4,  p.  SSi. 

lost    may  be    supplied    like    any  other  E.  See  sit/ra,  this   title,    Atnendmeut 

paper  in   a  cause,  by  a   proved   copy,  of  Verdict — By  the  fury, 

Sanders  v.  Sanders,  34  Ind.  133.  Where  the  entry  of  the  verdict  was 

In  a  suit  before  a  justice  of  uie  peace,  for  the  plaintiff  for  (150,11  was  surest- 

the  effect  of  a  judgment  will  be  given  ed  that  the  usual  dollar  mark  found  in 

to  the  verdict  of  a  jury,  as  soon  as  it  (s  the  recorded  verdict  was  not  contained 

entered  on  the  justice  s  dockeL    Ruth-  in   the   written   verdict    brought    into 

erford   v.    Winn,  3  Mo.  14;   Davis  v.  court  by  the  jury ;  it  was  said  that  the 

Wood,  7  Mo.  162;    Cason   ■o.  Tate,  8  recorded  form  must  govern,  as  ll  was 

Mo.  46;  Morse  v.  Brownfield,    37  Mo.  to  that,  that  the  jury  presumably  as- 

314.  And  see     Franse    v.    Owena,    35  sented.   Leftwich  i'.  Day,  32  Minn.  512. 

Mo.  334.  But  see  State  v.  Reonnals,  14  La.  Ann. 

PlUncInatMUl  oT  Bacordlnf .— In  State  376.  Inthiicaseit  is  held  that,  where  the 

V.  Depositer,  11   Nev.    [07,  it  is  held  jury  have  written  their  verdict  upon  the 

that  the  application  of  the  statute,  to  indictment,  but  it  is  recorded  differenl- 

the  effect  (hat  no  departure   from,  or  ly,thc verdict,aswritlenby them.shom 

error  in,  the  proceedings,  in  a  criminal  what  was  their  meaning  and  ititentlon, 

case,  shall  render  the  same  invalid  un-  and  must  be  regarded  as  the  real  and 

less   prejudicial  to   the  defendant  (see  true  verdict. 

Gen.  Stat.  Nevada,  4  4469J  renders  the  •.  The  clerk  being  the  official  scribe 
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n.  Setting  Aside  Verdict. — (See  New  Trial,  vol.  16,9.500.) 
%.  Partial  Terdict. —  A  partial  verdict  is  one  by  which  the 
jury  in  a  criminal  case  acquit  the  defendant  as  to  part  of  the  ac- 
cusation, and  find  him  guilty  of  the  residue,*  The  conviction 
may  be  on  one  of  several  counts,  each  charging  a  distinct  ofTense, 
with  a  discharge  upon  the  others,  either  in  express  terms,*  or  by 
silence,  which  is  regarded  as  a  constructive  acquittal ;'  or  where 
a  count  is  capable  of  division,  the  jury  may  find  the  defendant 

of  the  court,  It  \%  hit  dutj  to  keep  rcgU'  fendaat  maybe  found  guilty  of  publish- 

tar  and  fair  minutes  of  all   proceedings  ing  ontr.     And,  in  general,  where  from 

therein,  which  minutes  the  judge   au-  the  evidence  It  appears  that  the  detend- 

thenticMei  by  hU  ugnature.      Never-  ant  hai  not  been  guilty  to  the  extent 

tbeles*.  the  judge  may  keep  the  record  of  the  charge  specified,  he  may  be  found 

himself  by  entering,  or  causing  to   be  guilty  as  far  ae  the  evidence  warrants, 

entered,  the  proceedings  of  the  court,  and   he  acquitted   as   to   the    residue. 

in  a  case,  also  authenticating  them  by  .     .     .     Where  the  accusation  Includes- 

his  sranature.     McClerkin  t.  State,   lo  anoflenscof  an  inferior  degree,  the  jury 

Fta.  ^9.  may   discharge   the   defendant  of    the 

Califernia   Penal  Code,  %  "H  di-  higher  crime,  and  convict  him  for  the 

rects   that   verdicts   shall   be   entered  less  atrocious." 

in  full  upon  the  minutes  before  be-  8p«ol«a  of  0«ier«l  Tsrdlot. — A  par- 
ing read  to  the  jury.  However,  in  tlal  verdict  Is  in  reality  only  a  species 
People  t>.  Gilbert,  57  Cat.  96,  t  h  e  of  general  verdict,  being  a  general  ver- 
jury  brought  in  a  verdict  of  "  guilty,"  diet  of  guilty  as  to  a  portion  of  the 
vhereupon  the  piece  of  paper  which  charge,  and  a  general  verdict  of  not 
the  foreman  handed  to  the  clerk  was  Kuilty  as  to  the  residue,  a  Bouvier's 
read  to   the  jury,  and   the  jurors   alt  Law  Diet.  7S0, 

agreed  that  it  was  their  verdict.  The  PartUinsdlng  otEntmOonat.— But 
verdict  was  not  entered  upon  the  min-  where  the  indictment  charged  "a  riot 
Qtes  until  after  the  discharge  of  the  and  assault."  and  the  jury  found  "guilty 
jury,  but  it  was  held  that  the  omission  of  a  dot,"  this  was  held  a  partial  find- 
to  record  the  verdict  before  reading  It  ing  of  the  entire  count,  and  therefore 
to  the  jury,  did  not  affect  the  validity  void.  Stale  v.  Creighton,  i  Nott.  &  M. 
of  the  judgment  of  conviction,  and  that  (S.  Car.)  156. 

1  new  iriaf  asked  on  that  ground  was  1.  Reg.  o.  Craddock,  14  Jur.   1031 ; 

properly  denied,     Andsee  Territory  v.  Ljnes  v.  State,  46  Ga.  Jo8;  Oxford  v. 

Harper,  i  Arizona  399.  State,  33  Ala.  416, 

A  verdict  should  not  be  recorded  be-  Where  a  verdict  is  rendered  on  less 

fore  it  has  been  declared  by  the   fore-  than  the  whole  number  of  counts,  the 

msn,  or.  if  sealed,  read  by  the  clerk,  so  verdict  should  specify  the  counts   on 

that  the  parties  may  l)e   distinctly   in-  which  it  is  rendered.   Day  w.  People,  76 

formed  of  its  purport.     Blum  v.  Pate,  111.  380. 

30  Cal.  69;   Beat  v.  Cunningham,  41  The  verdict  may  be  found   by  nam- 

Me.  363;  Cole  v.  Laws,  104  N.  Car.  651.  ing   on   what  counts  the  defendant  ii 

A  verdict  should  be  recorded  as  ren-  guilty-     Nabors  v.  Sta'te,  6   Ala.  aoa; 

dered  by  the  jurv,  Moody  v.  McDon-  Scully  v.  Stale,  39  Ala.  340.     And  it  Is 

■Id.  4  Cal.  397;  and,  as  it  was  held  in  probably  the  better  practice  to  do  so. 

O'Connor  v.  SUte.g  Pla.  1:5,  it  should  Carter  v.  State,  ao  Wis.  647;  State  v. 

be  recorded    before  the    jury   is   dis-  Blunt,  110  Mo,  322. 

charged.  S.  Nabors  i>.  State,  6  Ala.2oo',Sto1tz 

1.  3  Bouvier's  Law  Dfct,  780.  v.  People,  4   III.   168;    Weiniorpflin  », 

In  I  Chitty's  C rim.  Law  637,  It  ap-  'State,   7    Blackf.   (Ind.)    186;   State  v. 

pean,  "Thus,   the   jury   may   convict  Stanley,    41    La.    Ann.  978;   Stale   v. 

the  defendant   upon  one  count  of  the  Phinney,  41  Me.  384:  Swinney  v.  State, 

Indiclment.andacqulthimonthecharge  8  Smed.  &  M.  (MIes.)   576;  Morris  v. 

contalnedinanother,orupononepartof  State, 8 Smed.  &  M.  (Miss.)  763;  People 

»countcapableofdivlBion,andnotguil-  *.  McDonald  (Supreme  Ct.),  i  N,  Y. 

^of  the  other  part,  as  on  a  count  for  Supp.  703;  Guenther  v.  People,  34  N, 

compodagandpubllahingalibeMhede-  Y.   too;   State  v.   Taylor,  84  N.  Car. 
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guilty  as  to  part,  and  release  him  of  the  rest ;'  and  it  has  also 
been  held  that,  where  it  appears  from  the  evidence  that  the  guilt 
of  the  prisoner  does  not  extend  to  the  full  charge  speci6ed  in 
the  indictment,  a  conviction  as  far  as  the  evidence  warrants  is 
sufficient.'  Where  the  crime  charged  includes  one  of  a  lesser  de- 
gree, the  prisoner  may  be  found  guilty  of  the  inferior  and  acquitted 
of  the  greater.' 

8.  Special  Verdict — a.  Definition.  —  A  special  verdict,  says 
Blackstone,  is  where  the  jury  state  the  naked  facts,  as  they  find 
them  to  be  proved,  and  pray  the  advice  of  the  court  thereon : 
concluding  conditionally,  that  if  upon  the  whole  matter  the  court 
should  be  of  opinion  that  the  plaintiff  had  cause  of  action,  they 
then  find  for  the  plaintiff ;  if  otherwise,  then  for  the  defendant.* 

773;  Kirk  V.  Com^g  Leigh  (Va.)  617;  not    Is    Immaterial.     Yarborough    v. 

Page  v.  Com.,  9  Leigh  (Va.)  683.     But  State,  86  Ga.  396. 

see  State  v.  Sutton,  4  Gill.  (Md.)  494.  4.  3  Black.  Com.  377. 

HoUa  FrtMeqnl. — The  proiecutor  may  Another  Sort, — There  has  exiited  an- 

enter  a  nolle  frosequi  as  to  the  counts  other  Epecles  of  special  verdict,  is  vhere 

not   passed  upon.     Com.  v.  Stedman,  the  jury  returned  a  genera]  verdicl  for 

IJ  Met.  (MaBS.)  444.  the    plaintiff    subject,    nevertheleM,  to 

1.  t  Chitty'B  Crim.  Law  638.  the  opinion  of  the  court  on  a  ipecial 

In  Reif.  Hunl,aCampb.583,thedc-  case    stated   by   the   counsel  on    both 

fendant  was  found  guilty  of  publishing  sides  with  regard  to  a  matter  of  law.  3 

a  libel,  upon  a  count  in  an  information  Black.  Com.  378;  3  Tidd's  Pr.  S99. 

■which  charged  him  with  having  "com-  In    Wallinglord   t.    Dunlap,   14  Pi. 

posed,  printed,  and  published,  a  libel."  St.  33,11  is  declared  that  this  sort  of 

a.  I  Chitty'a  Crim.  Law250,  isi,  637;  special  verdict  does  not  seem  to  have 

3  Hawk.,  ch.  ]6, 4  75;  Harris  f.  People,  found  a  place  in  our  practice.  See  alto, 

64  N.  Y.  148.  infra,   this   title,    Verdicl   Subjnt   la 

8.  I  Chitty'B  Crim.  Law  638;  Freel  Cffinion. 

V.  State,2i  Ark.2Ti;  2  Han>k.,  ch.  z6,  Stfttntoxy  Enactmenta. — The  practice 

^   75;  Rex  V.  Hunt,  iCampb.  583;  2  on thesuhjectofspecialverdictbeing.in 

Hale  301.  the  Uniled  Slates,  generally  regulated 

The  verdict  Is  BufHclent  if  it  finds  the  by  statute,  most  of  the  stoteshave  adopt- 

defendant  guilty  ol  the  inferior  offense  edastatutory  definition,  forwhichrcfer- 

by  name.    Carrick  v.  State,  18  Ind.  409 ;  ence  must  be  made  to  the  various  codes. 

Freel  v.  State,  11  Ark.  111;   Mackey  v.  The  statutory  definitions  will  be  found 

People,  3  Colo.  13  ;  State  t'.  Frank,  103  to  vary  in  no'  material  particular  from 

Mo. 1 20  ;  Peoples.  Kennedy  (Supreme  the    common-law    conception.      Care. 

CL),  II  N.  Y.Supp.244.  AndseeState  however,  must  be  taken  regarding  the 

V.  Burk,  89  Mo.  635.  distinction  between  special  verdicts  and 

Where  an  offense  has  degrees,  the  special  findings,  the  latter  being  Trr- 
defendant  maj'  be  found  guilty  of  any  quently  found  inaccurately  masquerad- 
degree  not  higher  than  that  charged,  ing  In  the  nomenclature  of  the  former. 
or  of  any  ofTense  included  in  that  In  the  iVew  r'or*  Code  of  Civil  Pro- 
charged.  Carpenter  1'.  State,  58  Ark.  cedure,  section  11S7,  a  special  verdicl 
233  ;  Crim.  Code,  t,  254  ft  seq.  is  defined  to  be  "  one   by   which  tht 

Greater iDcladei  the  Leia. — Where  a  jury  find   the  facts  onlv,   leaving  the 

felony  was  charged  as  one  of  the  ele-  court  to  determine  whic^  party  is  en- 

ments  ofa  burglary,  an  acquittal  of  the  titled  to  judgment  thereon." 

burglary  was  adjudged  to  bean  acquit-  The  court,  in   Eiseinann  v.  Swan.i 

tal   of   the   felonv.   Rex   r.   Corner,  :  Bosw.  (N.  Y.)  66S.  and  alsoin  WllliaDll 

Stark.  43;  and  where  both  burglary  and  v.  Willis,  7  Abb.  Pr.  (N.  Y.  C.  PI.)  90, 

larceny  from  the  house  are  charged  in  expressly  calls  attention  to  the  fact  that 

the   indictment,   a   general   verdict   of  the  reqnisltesofaspecial  verdict,  under 

giuilty  convicts  the  accused  of  burglary,  this  provision  of  the  code,  are  the  same 

and  whether  the  larceny  be  proved  or  as  they  were  before  its 
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b.  Origin  and  Object. — These verdictsaresaidtobe grounded 
upon  an  early  English  statute,  which  enacts  that  "  the  justices 
of  assize  shall  not  compel  the  jurors  to  say  precisely  whether  it 
be  a  disseisin  or  not,  so  as  they  state  the  truth  of  the  fact,  and 
pray  the  aid  of  the  justices ;  but  if  they  will  say,  of  their  own 
accord,  that  it  is  adisseisin,  theirverdict  shall  be  admitted  at  their 
own  peril."* 

The  jury  were  thus  enabled  to  avoid  the  liability  of  attaint,  to 
which  they  were  exposed,  if  the  general  verdict  should  prove 
erroneous;  and  although  writs  of  attaint  have  long  since  been 
abolished  in  England,^  yet  the  advantages  secured  by  a  special 
verdict  in  an  involved  and  complicated  case,  were,  and  are  still, 
recognized  and  appreciated.* 

c.  Right  to  Return. — At  common  law  it  seems  to  have  been 
wholly  within  the  discretion  of  the  jury  whether  they  should 
return  a  general  or  special  verdict,*   the  court   neither  having 

In  Seward  i>.  Jackson,  8  Cow.  (N.  It  was  resolved,  however,  by  all  the 

Y.)  409,   Jones,    C,  J.,  In    discussing  justices  in   Common    Bench   in   Dow- 

the  subject  of   special  verdict  sa[d:  man's  Case,  9  Coke  11,  that  the  statute 

"It  is  of  the  essence  of  a  special  ver-  was  but  an  affirmance  of  the  common 

diet  that  it  should  be  a  lind[ng  by  the  law. 

jurj  of  the  facU  on  which  the  court  is  1.  Statute  of  6  Geo.  IV.,  ch.  50,  ^  60. 

lopronounce  the  law.     .    .    .    The  jur;  B.  "Sometimes,  if  there  arises  in  a. 

Is  la  find  the  facts  in  Issue  between  the  case   any   ditKcult  matter  of  law,  the 

parties.     ...     To  Ibe  court  it  belongs  jury,  tor  the  sake  of  better  information, 

to  apply  the  law  to  Ihe  facts ;  but  the  and  to  avoid  the  danger  of  having  their 

court  has  no  jurisdiction  todecide  upon  verdict   attainted,   will    find   a   special 

e»idence   or   to   enter  into   any  ques-  verdict."     3  Bl.  Com,  37;. 

tion  of  fact  that  may  arlae  in  a  cause.  1.  Bouvier's  Law  Diet.,  "  Verdict ;  "  4 

This  is  a  cardinal  rule  In   the  law  of  Black.  Com.  361;  Stevens  on   PI.   19; 

special  verdicts,  which  has  always  been  Bacon's  Abr.,  "Verdict,"  d.;  Dowman's 

observed   and    enforced    b^  courts   of  Case,  9  Coke   il;  Devizes  !>.  Clark,  3 

law,  and  ought,  in  my  opinion,  never  Ad.  &  El.  ^06;  1  Chitty's  Cr,  Law  641. 

to  be  relaxed."     See  also  Rex  i>.  Aire,  It    is    said,   however,  in   i   Chitty's 

1  T.  R.  660;  Bird  v.  Applcton,  i  East  CriiD.  Law  637,  "To  this    rule    there 

III;  Hubbard  v.  Johnstone,  3  Taunt,  seems,  indeed,  to  have  been  an  eicep- 

:j7;La  Frombois  v.  Jackson.  8  Cow.  tion  in  the  case  of    libel  until  lately, 

(N.  Y.)  600;  18  Am.  Dec.  463;  Williams  where  the  jury  were  directed  to  find  the 

V.  Willis,  7  Abb.  Pr.  (N.  Y.  C.  PI.)  90.  defendant  guilty,  on  proof  of  the  mere 

Texas.— -In  Sayles'  TeiBB  Civ.  Slat.,  fact  of  autWship  or  publication,  and 

vol.  I,  art.  1330,  a  special  verdict  Is  de-  were  excluded  from  entering  into  any 

fined  to  be,  "  one  wherein  the  jury  find  discussion  as  to  the  libelous  qualitv  of 

the  facts  only,  on  issues  made  up  and  the  paper  charged  as  seditious ;  and,  of 

submitted  to  them  under  the  direction  course,  from  taking  it  all  into  consld- 

of  ihe  court."     The   neit   paragraph,  eration  the  defendant's  motive  lor  the 

"'-  '331.  declares  the  "  requisites  of,"  publication  or  its  tendency.     But  after 

holding  that  the  special  verdict  must  this  anomalous   principle  had   under- 

find  the  facta  as  established  by  the  evl-  gone   much   and   a   very   able   discus- 

dence,  and  not   the  evidence  by  which  sion  by   Lord   Erakine,  in  the  various 

they  are  established,  and  the  findings  stages  of  the  prosecution  against  th« 

must  be  such  as  that   nothing  remains  Dean  of  St.  Asaph,  it  was  entirely  de, 

forthecourt but todrawfromsuchfacts  stroyed  by  legislative  provision,     Th( 

theconclusionsof  law.  See  Robinson  i'.  Statute  of  32  Geo.  III.,  refers  the  whola 

Moore,  i  Tex.  Civ.  App.  93;  Umschied  ol  the  case  to  the  jurv — thenatureoftht 

"  Scbolz,  84  Tex.  265.  work,  as  well  as  the' fact  that  It  Is  pub- 

1    w.c>_,.,o».    IT     .,   ir-i^.   I    ^K  lished— and  enables  them  to  give  a  gen- 
eral verdict  to  the  merits,  as  in  any 
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authority  to  require,*  nor  the  right  to  refuse  a  special  verdict,  if 
the  jury  choose  to  render  one,  provided,  of  course,  in  the  latter 
instance,  the  matter  specially  found  was  pertinent  to  the  issue.' 
Statutes  in  many  of  the  states  prescribe  limits  to,  or  wholly 
deprive  Juries  of  the  exercise  of  this  discretion.' 

other  case,  nhere  malicious  Intention  fuse  ti 

Is    necessary    to     constitute    guilt."  c*nno 

The  guthor  continues,  "But  there  ■  „ 

man/  caset  where  the  l&w  is  doubtful,  sentlng  his  views  of  the  evidence  tt 

in  which  it  may  be  prudent  for  them  to  the  jurj.     Pittsburgh,  etc.,  R.  Co.  r. 

find  the  facts  apeciallj,  and  leave   the  Ruby,  38  Tnd.  194;   10  Am.  Rep.  iii; 

inference  to  the  court."  LouUviUe,  etc.,  R.  Co.  r.  PrawlcT,  no 

There  was  also  a  case  at  common  Ind.  18.  In  this  latter  cue,  it  is  de- 
law  where  the  jury  were  required,  In  dared  to  be  the  duty  of  the  jurj,  upon 
giving  the  general  verdict,  to  set  forth  the  request  of  the  parties  for  a  •peeiil 
the  facts,  which  were  when  the  jury,  verdict,  to  return  the  material  facts 
upon  an  indictment  for  murder,  found  which  they  find  to  have  t>een  prored 
the  homicide  to  be  in  se  defendendo  or  to  the  court  without  any  re^rd  to  tbe 
fer  infortunium,  so  that  if  they  were  legal  value  or  ultimate  coneequencci  of 
mistaken,  the  court  might  give  such  a  such  facts.  It  then  becomes  the  duty 
verdict  as  was  warranted  bythecircum-  of  the  court  to  declare  the  law  upon 
stances.  Hawk  P.  C.  b.  3,  ^  4  ;  3  Hale  the  facta  returned. 
30a ;  I  Chitty's  Grim.  Lew  643.  Under  tbe  Iowa  Code,  %  3807,  It  is  held 

The  right  of  jurors  to  find  special  ver-  to  be  within  the  discretion  of  the  jury  to 

diets  has  existed  in  Bugland  since  the  render  a  general  or  special  verdict   In 

Kssage  of  the  Statute  of  Westminster  Schultz  i>.  Cremer,  59  Iowa  181,  it  is 

,  18  Edw.  I.,  ch.  30,  f  3.  held  that  where  tbe  court  instructed 

1.  DevUes  r.  Clark,  3  Ad.  &E1. 506;  the  jury  against  the   defendant's  obJK- 

Co.    Lltt   337   b;    Anonymous,    3  Hon   to  render  a  special  verdict  only, 

Salk.  373.  the  court  erred  in  depriving  the  jury 

1.  Bacon's  Ahr.,"  Verdict,"  b;  Dow-  of  that  discretion  to  which  they  wen; 

man's  Case,  9  Coke  13 ;  Co.  Litt.33S  a;  entitled,  and  to  which   the  defendant 

Anonymous,  3  Salk.  373.  was   entitled   that   they   should   hare. 

S.  In  California,  a  statute  has  been  Under  the  provision  of  the  code  ciln), 

enacted  providing  that  in  actions  for  the  court  might  have  directed  the  juiy. 

the  recovery  of  money  only,  or  specific  if  they  had  found  a  getieral  verdict,  to 

property,  it  is  within  the  discretion  of  find  a   special  verdict,  or  more  pn>p- 

the  jury  as  to  whether  they  shall  ren-  erly  to  make  the  findings  on  particutar 

der  a  special  or  general  verdict.     In  questions  of  fact,  but  it  had  no  r^t  to 

cases  other  than   this,  the  court  may  instruct  them  to  find   a  special  verdict 

direct  the  jury  to  find  a  special  verdict  alone.     Heffner  f.  Bromwell,  78  Io«a 

in  writing.    American  Co.  v.  Bradford,  64S  ;   White  v.  Adams,   77   Iowa   19;. 

37  Cel.  360.  And  see  Hall  v.  Carter,  74  Iowa  364. 

Colorado.— K  statute,  In  this  respect  In  State  t>.  Ridlev,  48  Iowa  370,  it  i> 
aimilar  to  the  California  provision  just  held  that  this  section  of  the  code  (1S07], 
cited,  has  tieen  enacted.  Thompson  to  the  eSect  that  it  is  in  the  discretion 
V.  Gregor,  11  Colo.  ^31.  Under  this  of  the  jury  whether  a  verdict  shall  be 
statute  it  has  been  held  that  in  an  general  or  special,  but  where  the  jury 
action  of  replevin,  where  tbe  pleadings  find  a  general  verdict,  they  may  be  re- 
only  raised  issues  regarding  the  re-  quired  by  the  court,  and  must  be  so  re- 
covery of  money,  the  court  has  no  quired,  on  the  request  of  any  party  to 
power  to  order  special  findings.  Mey-  the  action,  to  find  specially  upon  an^ 
ers  V.  Hart  (Colo.  App.  1893),  33  Pac.  particular  questions  of  fact.  Is  apph- 
Rep.  647.  cable  to  civil  cases  only. 

In  Indiana,  it  is  held  to  be  the  duty  Kansas.— \t  seems  that  in  this  staU 

of  the  court,  whenever  a  special  verdict  statutes  have  been   enacted  abolishing 

U  demanded,  to  give  each  of  the  parties  special  verdicts,  but  regulations  eiltl 

the  privilege  and  time  required  to  pre-  providing  for  special  findings  of  fact 

pare  with  care  a  draft  of  the  special  which  achieve  practically  the  same  re- 

verdict,  and  it  elthe-  -f  the  parties  re-  suit.  In  Foster  v.  Turner,  31  Kan. 
878 
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j8,  it  wM  held  that  in  a  came  tried  by  to  recover  a  (um   at  monej  onlj,  or 

the  court  and  a  jury,  either  partj  might  real   property,  or   a  chattel,  the  jury 

reqa«t  the  court  to  direct  the  jury  to  msy  render  a  general  or  a  special  ver- 

find  upon  particular  questions  or  fact,  diet,  Iti   iti   dltcretlon.     In  any  other 

but  luch  party  should  himielf  ttate  the  action,  except  where  one  or  more  spe- 

CrticuUr  (sctR  with  reference  to  nhich  clfic  que«tfon«  of  fact,  stated  under  the 

wUhed  the  jury  to  find,  leaving  the  direction  of  the  court,  are  tried  by  a 

jury  merely  to  give  answers  with  refer-  jury,  the  court  may  direct  the  jury  to 

ence  lo  such  facta,  and  generally  such  find  a  ipecial  verdict,  upon  all  or  any 

party  should  iKit  expect  the  court   to  of  the  issues." 

direct  the  jury  to  find  witli  reference  to  Ohiii. — Ohio  Civil  Code,  {  5301,  pro- 
tacts  not  stated  particularly  by  the  par-  vtdes :  "In  all  actions,  the  jury,  un- 
ty  himself.  less  otherwise  directed   by  the   court. 

It  seems  that  the  court  may,  in  its  may,   in   Its   discretion,  render   either 

discretion,  refuse  to  require  the  jury  to  a  general   or  special  verdict;  but  the 

Mate  new  facta  showing  why  it  finds  in  court   shall,  at   the   request   of  either 

a  particular  way  upon  aome  vcrygen-  party,  dli«ct  them  to  give  a  special  ver- 

eral  question  of  fact  stated  hy  one  of  diet  in  writing  upon  all  or  any  of  the 

the  parties.     Johnson  v.   Hunband,  31  Issues,"  etc.     For  a  construction  of  this 

Kan.   J77;     Atchison,    etc.,  R.  Co.    r.  section,  see  Cleveland,  etc.,  R.   Co.  v. 

Piunkett,  35  Kan.   18S;  Atchison,  etc.,  Terry,  8  Ohio  St.  570;  Adam's,  etc.Ex- 

R.  Co.t>.  Ferry,  j8  Kan.  686;  Prescott  press  w.  Pollock,  13  Ohio  St.  618. 

c.  Leonard,  3a   Kan.   145;   Gripton  t>.  Pennsyh'ania. — The    jury    have    a 

Thompson,    33    Kan.     370.    And     see  right  In   all  cases   whatever,   whether 

Atchison,    etc.,    R.   Co.   v.  Johns,  36  capital  or  otherwise,  to  find  a  special 

Kan.  784.  verdict  by  which  the  facts  of  the  case 

Miiitari. — The  provision  of  the  re-  are  put  on  record,  and  the  law  Is  sub- 
vised  statutes  of  Misiouri  concerning  mitted  to  the  judges.  Com.  v.  Chat- 
special  and  general  verdicts  is,  "  In  all  hams,  jo  Fa.  St.  181  ;  38  Am.  Dec.  539. 
aclions  the  jury  shall,  upon  the  issues  Soulk  Carolina. — See  Code  of  Civil 
made  up  and  submitted  to  them  by  the'  Froc.,  $  381;  Rumph  v.  HIatt,  35  S. 
court,  return  a  general  verdict;  end  the  Car.  444. 

court,  upon  the  request  of  either  party,  Texas. — The  Texas  Code  of  Proce- 

thail  direct  the  jury,  under  proper  In-  dure  provides  for  special   verdicts  In 

Btmctions,  to  And  a  special  verdict  upon  writing  on  issues  made  up  under  the 

all  or  any  of  the  Issues  submitted  to  direction   of    the   court.     Kuhlman  v. 

them,  which  submissions   shall   be  in  Medlinka,  19  Tei.  385. 

vritine,  distinctly  specifying  each  issue  References  to  the  codes  of  the  above 


n  which  the  jury  are  to  find,  and  such  states,  prescribing  the  practice  ii 
pecial  finding  shall  be  recorded  with  spect  to  special  verdicts,  are 
the  verdict."  ThUstatute  hasbeencon-     merely  for  the  purpose  of  Illustrating 


•trued  as  one  intending  that  the  Issues  the  general  nature  of  the  statutory  pro - 

in  the  case  shall  be  submitted   to  the  visions  on  the  subject,  manifestly  not 

jury  for  special  finding,  and   not  parti-  being  intended  aa  a  complete  guide  to 

cuiar   questions  of  fact  as  may  be  done  the  practice  prevailing  in  the  various 

in  some  states.     Turner  v.  Kansas  City,  jurisdictions, 

etc,  R.  Co.,  33  Mo.  App.  II.  imitea  Btata*  Oourta— Although  the 

Nebraska.  —  Nrhraika  Code,  ^  203,  courts  of  the  state  in  which  the  trial  is, 
provides  that  in  every  action  for  the  are  required  to  submit  a  special  verdict 
recavery  of  money  only  or  specific  real  upon  request,  It  seema  that  the  United 
propertj,  the  jury  in  their  discretion  Slatet  courts  holding  session  in  such 
may  render  a  general  or  special  ver-  state  are  not  bound  to  do  so.  It  being 
diet.  In  all  other  cases  the  court  may  decided  that  such  proceeding  is  not 
direct  the  jury  to  find  a  special  verdict  within  the  meaning  of  the  revised  stat- 
in writine  upon  all  or  any  of  the  issues,  utes  of  the  United  Stales,  providing 
Marx  -0.  Kilpatrick,  35  Neb.  107.  that  the  pleading,  practice,  forms,  and 

New  'Jersey. — See  Springer    v.  modes    of    proceeding    in  the  federal 

Reeves,  4  N.  /.  L.  307.  courts,  shall  conform  as  near  as  may  be 

Trial  Xeiora  Jnattoe. —  A  jury  may  to  those  existing  In  the  courts  of  the 

Sod  a  special  verdict  In  lucb  a  case,  states   where  such    federal   courts  are 

Springer  f.  Reeves,  4  N.J,  L.  307.  held.     U.   S.   Mut.  Accident  Assoc,  f. 

Nera  Tork^Nev  York  Code  Civ.  Barry,  131  U.  S.  100. 

Proc,  }  1187,  provides :  **  In  an  action  lutnietlOM  br  th*  Oonrt.— When  a 
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d.  Requisites — (l)  In  General. — A  special  verdict  should  find 
all  the  facts  which  are  necessary  to  enable  the  court  to  determine, 
by  consideration  of  the  pleadings  and  the  verdict  alone,  which 
party  is  by  law  entitled  to  judgment,  without  referring  to  the 
evidence.*  For  the  purpose,  therefore,  of  deciding  what  judg- 
ment is  to  be  given,  the  court  is  not  warranted  in  examining  the 


jurv  has  been  required  to  return  a 
special  verdict,  general  instructions  as 
to  the  law  o(  the  case  are  not  proper. 
They  should  be  instructed  only  as  to 
the  nature  of  the  action,  the  issues,  and 
the  general  principles  regulating  their 
duties  in  the  premises. 

In  Louisville,  etc.,  R.  Co.  v.  Frawlev, 
no  Ind.  i8,  Mitchell,  J.,  in  deliTering 
the  opinion  of  the  court,  said  :  "  There 
is  neither  propriety  nor  fitness  that  the 
court  should,  either  upon  its  own  mo- 
tion or  at  the  request  of  either  party, 
give  general  instructions  as  to  the  law 
of  the  case.  The  jury  should  be  left 
entirely  free  to  find  the  facts  material  to 
the  several  issues,  without  : 
.BB  to  whether  the  law  will  decla 
r  the  other,  upon  any  fact  c 
s  which  may  be  found.     ^ 


way  o 
of  (acl 


it  by  the  c. 


:t  of  the  a 


mprehend  the  eubjf 
be  covered  by  their  special  verdict,  is 
all  that  is  proper  when  a  special  ver- 
dict is  to  be  returned."  Pittsburgh,  etc., 
R.  Co.  v.  Ruby,  38  Ind.  309;  Toler  v. 
Keiher,  Si  Ind.  3S3;  Indianapolis,  etc, 
R.  Co.  v.  Bush,  toi  Ind.  jSi;  LouU- 
-ville,  etc.,  R.  Co,  i>.  Flanagan,  113  Ind. 
48S ;  Louisville,  etc.,  R.  Co.  v.  Buck,  1 16 
Ind.  566;  Louisville,  etc.,  R.  Co.  f. 
Hart,  119  Ind.  374.  And  see  Spalding 
■V.  Mayhall,  17  Mo.  377;  Chopin  v. 
Badger  Paper  Co.,  83  Wis.   igj. 

1.  Peterson  v.  U.  S-,  a  Wash.  (U.  S.) 
36;  Bellows  V.  Hallowell,  etc..  Bank,  J 
Mason  (U.S.)  47;  Lee  !■.  Campbell, 
4  Port.  (Ala.)  198;  Clay  p.  State,  43  Ala. 
3S0;  Garfield  'V.  Knight's  Ferry,  etc.. 
Water  Co.,  17  Cal.  jio;  GolJsby  v. 
Robertson,  1  Blackf.  (Ind.)  147;  Dixon 
V.  Duke,  8s  Ind.  434;  Vinton  -u,  Bald- 
win, 95  Ind.  433  ;  Glantz  v.  South  Bend, 
loC  Ind.  305 ;  Noblesville  Gas,  etc.,  Co, 
■V.  Loehr,  1J4  Ind.  79;  Crouch  v.  Der- 
emore,  ^9  Iowa  43 ;  Walker  v.  Dew- 
ing, 8  fick.  (Mass.)  530;  Buckley  v. 
Great  Western  R.  Co.,  i3  Mich.  IJI ; 
Sisson  V.  Barrett,  2  N.  Y.406;  Hill  c. 


Covin,  1  N.  y.  saa;  Langley  v.  War- 
ner, 3  N.  Y.  3J7;  Casey  v.  Dwyte,  15 
Hud  (N.  Y.)  153:  Eisemann  i<.  S«ui, 
6  Boew.  (N.  Y.)  668;  Jenks  v.  Hallet,  i 

CaL  (N.  Y.)  60i  Williams  r.Jackaon,s 
Johns.  (N.  Y.J  503;  Morse  i'.  Chase,  4 
Watts  (Pa.)  456;  Wailinglord  r.  Dun- 
lap,  14  Pa.  St.  33 ;  Loew  i-.  Stockir,  61 
Pa.  St.  347 ;  State  i'.  Watts,  10  Ired. 
(N.  Car.)  369;  Stale  v.  Stewart,  91  S. 
Car.  566;  Farr  !■.  Thompson,  1  Spear 
(S.  Car.)  93  ;  Claiborne  v.  Tanner,  18 
Tex.  68;  Robinson  v.  Brock,  1  Hen,  k 
M,  (Va.)  J13;  Tunnell  c.  Watson,  1 
IIen.&  M.  (Va.)  383;  and  see  Mumford 
V.  Wsrdwell,  6  Wall,  (U.  S.)  416;  Et- 
ansT'.  C^ueen  Ins,  Co.,  j  Ind.  App.  19S. 
See  opinion  of  Nott,  J.,  in  Robs  p.  U. 
S.,  la  Ct.  of  CI.  565,  in  which  the 
principles  on  which  the  requisites  and 
sufficiency  of  a  special  verdict  are  tre«l- 
ed  extensively. 

In  an  action  to  recover  damign, 
caused  bv  (he  act  of  the  defendant  in 
tearing  down  a  gate  and  allowing  cu- 
tle  to  trespasson  the  plaintiff's  land,  the 
jury  did  not  find  that  the  trespassing 
cattle  belonged  to  the  defendant,  or 
that  the  defendant  had  anything  to  do 
with  them,  and  the  verdict  was  there- 
fore insufficient.  Casey  v.  Dwyrc,  15 
Hun<N.  Y.)is3. 

In  an  information  upon  the  statute 
of  usury,  the  verdict  found  thatthedt- 
fendant  received  profits  to  the  value 
□f  sixty  pounds,  in  performance  of  tbe 
corrupt  agreement,  but  did  not  find  the 
loan  as  set  out  in  the  information,  and 
for  this  reason  it  was  held  impetlrcl. 
Cook  V.  Lauday,  Cro.  Jac.  310.  See 
also  Rex  r.  Francis,  Stra.  1015;  Cas. 
Temp.  Hardw.  113. 

PlMtdlnsi  voA  Verdict. — In  Barto  p. 
Himrod,  8  N.  Y.  485;  59  Am,  Dec. 
J06,  as  the  case  presented  no  general 
verdict,  but  simply  a  special  find- 
ing by  the  jury  of  the  value  of  tite 
property  taken,  leaving  all  other  facts 
upon  which  the  legal  rights  of  the  par- 
ties depended  as  stated  in  the  pleadings, 
it  became  a  point  whether  the  case  pre- 
sented any  legal  question  upon  which 
the  court  could  act.     In  the  first  coa- 
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lulutlon  it  wa(  doubted  by  a  majority  the  date  of  the  will  and  of  the  pro- 
of the  court,  whether  it  could  go  be-  bate,  but  notitallng  thedeviie.  Itwaa 
hind  the  verdict  and  ascertain  from  held  that  Ruch  a  verdict  was  defective 
the  pleadings  what  facts  were  admit-  in  substance.  Walker  i-.  Dewing,  S 
ted  in  them,  and  then   enamine  those  Pick.  (Mabb.)  1520. 

hcit  In  connection  with  the  fact  found  Wlzed  QhmUou  of  Law  mad  f«ct, — If  a 

br  the  jury ,  in  order  lo  determine  what  epecial  verdict,  on  a  mixed  question  of 

questions  of  law  were  presented,  and  law  and  fact,  finds  facts  from  which  the 

whether  the  special  verdict  should  not,  court  can  draw  clear  conclusions,  it  is 

in  order  lo  properly  present  the  legal  no  objection  to  the  verdict  that  the  jury 

questions  to  this  court,  contain  as  well  have  not  themselves  drawn  such  con- 

the  facts  admitted  bj  the  pleadings,  as  elusions  and  slated  them  as  facts  in  the 

those  found  by  the  jury.     Upon   rear-  case.    Seward  v.  Jackson,  S_  Cow.  (N. 

gnment,  however,  all  the  judges  agreed  Y.)  406;  Moukhouse  v.  Hay,  8  Price  256. 

tbitlhe  facts  admitted  by  the  plead-  Faeta  Onlr.— A  special  verdict  should 

logs,  together  with  those  found  by  the  set  forth  facts  only,aa  distinguished  from 

jury,  presented  the  whole  case  in  prop-  evidence.     Immaterial     circumitances, 

er  form  for  the  constdention  of   the  argumentative    inferences,  or    conclu- 

conrt.  sionsoflaw.  Ross  i^.  U.  S..  11  Ct.  ofCl. 

rals*  PrataBMi.— On  a  trial  for  the  365  ;   Erwin  v.  Clark,  13  Mich.  10. 

olTense  of  obtaining   monev   by   false  Conolnaloa  of  Law. — A    special   ver- 

Siretenscs,  a  verdict  was  renclered  in  the  diet  which  amounts  only  to  a  conclu- 

□llowinz  words:   "  We,  the  jury,  find  slon  of  law  must  be  set  aside.     Where 

the  defendant  guilty  of  obtaining  the  jury  found  "  We,  the  jury,  find  that 

moneyonfalse  pretenses  to  the  amount  the  plaintiff  had  a  right  to  replevy  the 

of  (500."  This  was  held  to  be  a  special  mill,"   it  was  held   that   such   finding 

xnd   not  a  general   verdict,   and   as   a  would  not  authoriie  a  judgment  for  the- 

(pccial  verdict  altogether  too  detective  possesston    of    the    property.      Keller 

to  authorize  any  judgment  to  be  ren-  v.  Boatman,  49  Ind.  104;  Hatfield   v. 

dered  upon  It.     It   should  have  stated  Lockwood,  18   Iowa   196.     See   infra, 

what  the  pretense  was,  to  whom  it  was  this  title,  Sar  flu  1  a  g  e ,   and  notes 

made,  from  whom  the  money  was  ob-  thereto. 

tiined,  to  whom  the  money  belonged,  HeprtlTH. — As  a  general   rule,  neg- 

snd  in  what  county   the   oEfense   was  atives  need  not  be  found  by  a   special 

committed ;  and  being  a  special  verdict,  verdict,  yet  thej  must  be,  when  it  Is 

it  could  not  be  helped  by  Intendment,  necessary    to    show   that  a  person  or 

or  by  reference   to    extraneous    facts  thing  does  not  come  within  a  partlcu- 

which  might  appear  upon   the  record,  lar     exception.     Mayor    v.    Lambert, 

Clar  I-.  State,  43  Ala.  350.  Willes    117;   Com.  ti.  Dooly,   6   Gray 

OetlniM. — In  an  action  of  detinue  for  (Mass.)  360. 

slaves,  the  jurr  found  a  special  verdict  The  fiieta  InvolTcd  in  the  finding  of 

as  to  tome  of  the  slaves,  omitting  to  a  special  verdict,  are  evidentiary  and 

state  circumstances  which  were  neces-  Inferential.     It  is  tlie  duty  of  the  jury 

sary  to  ascertain  whether  the   plaintiff  to  conBider  the  evidentiary  facts  but  to- 

was  entitled   lo   them  or  not.     It  was  find   the   Inferential   facts,   and   If  the 

held  that  the  verdict  was   insufficient  special  verdict  shows  upon  its  face  that 

and  H    Ttnire  faciaa    de  novo    should  the   jury    found    the    evidentiary  facta 

have  been  awarded.  Robinson  v.  Brock,  but  not  the  inferential,  the  verdict  Ii  ill 

I  Hen.  4  M.  (Va.)  113.  because  it  shows  that  the  jury  ought 

Obatraotliuc    Koad. — A     special   ver-  to  have  found  other  facts,  namely,  (be 

diet,  in  a  case  rendered  on  a  trial  for  Inferential.     The  jury  should  not  find 

obstructing  a  road.  Is  defective  If  it  does  evidence  of  facts   but   the  Inferential 

not  state  that  the  user  of  the  road  by  facts.    Locke  v.  Merchants'  Nat.  Bank, 

the  public  was  as  of  right  and  adver-  66  Ind.  353. 

•ary,  for,  unless  It  was  such,  It  would  Duty   of  Jut. — In  framing  and  re- 

not  impose  an  easement  upon  the  de-  turning  a   special   verdict,   the  whole 

iendant's  land.   State  v.  Stewart,  91  N.  duty  of  the  jury   is  discharged  when 

Car.  5G6.  tbey  have  found  and  set  forth,  in  an 

CmiftrMtlan  of  Bariaa.— A  special  orderly  and  intelligible  manner,  all  the 
verdict,  intending  to  present  the  ques-  principal  facts  which  are  proven  with- 
lion  of  the  construction  of  a  devise,  In  the  issues  submitted  to  them.  Con- 
referred  to  the  devise  as  being  con-  ner  v.  CItiien's  SL  R.  Co.,  loj  Ind.6»  ( 
tiined  Id  the  will  of  I.  W.,  mentioning  55  Am.  Rep.  177. 
381 
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evidence  adduced  at  the  trial.*  Even  though  some  of  the  ma- 
terial facts  may  be  undisputed,  it  seems  that  they  should,  never- 
theless, be  incorporated  by  the  jury  in  their  special  verdict* 
That  the  special  verdict  should  contain  facts,  and  not  mere  evi- 
dence of  facts,  is  a  vital  principle  regulating  its  formation.* 


I.  Eisemann  v.  Swan,  6  Bosw.  (N. 
Y.)668;  TenksTi.  Hallet,  i  Cai.  (N. 
Y.)6o;  Williams  f.  Jackeon,  5  Johns. 
<N.Y.)so2;  Wallingford  v.  Dunlap, 
14  Pa,  St.  33.  See  infra,  iliis  title, 
Special  Verdict— CenstrucHon;  catch 
line  in  notes.  Nothing  to  Be  Intendrd. 

The  delinition  of  a  special  verdict 
imports  bj  the  plaiaeBt  implication 
that  the  special  verdict  must  contain  all 
the  fads  which  are  in  issue  \iy  the 
pleadings,  the.de termination  of  which  ig 
necessarjF  to  enable  the  court  to   give 

i'udgment;  and  it  clearlj'  excludes  the 
del  that  the  court  can  look  into  the 
evidence  itself  to  ascertain  the  facts,  or 
anv  one  of  them.  Elsemann  11.  Swan, 
6  Bosw,  (N.  Y.)  668.  The  supreme 
court  of  WiscoHsin,  in  several  of  its 
decisions,  seems  to  depart  from  this 
principle,  holding  that  if  a  special  ver- 
dict does  not  find  upon  ft  question  of 
liict  not  admitted  \aj  the  pleadings, 
which  it  is  necessary  should  be  found 
In  favor  of  the  party  for  whom  judg- 
ment is  entered,  in  order  to  sustain 
auch  judgment,  such  omission  in  the 
special  verdict  will  not  be  error  for 
which  tbe  judgment  will  be  reversed,  if 
It  appears  from  the  bill  of  exceptions 
that  uncontradicted  evidence  in  the 
case  establishes  such  fact  in  favor  of 
the  party  for  whom  such  judgment 
was  entered.  Ward  v.  Busacb,  46  Wis. 
408;  McNamara  v.  Chicago,  etc.,  R. 
Co.,  41  Wis.  69;  Hutchinson  v.  Chica- 
go, etc.,  R,  Co.,  41  Wis.  541 ;  Williams 
II.  Porter,  41  Wis.  \i%. 

i.  tTndlipuUiI  FHta. — A  special  ver- 
dict should  Rnd  all  the  facts  upon 
which  the  court  is  to  pronounce  judg- 
ment, even  though  some  of  the  facts 
may  be  undisputed.  Hence,  if  the  court 
states  to  the  juirthat  certain  fact*  are 
undisputed,  and  directs  a  special  ver- 
dict as  to  the  disputed  facts  alone,  and 
the  jury  return  such  a  verdici,  it  Is 
error  to  pronounce  judgment  thereou. 
Wallingford  v.  Dunlap,  14  Pa,  St.  33; 
Vangyckel  v.  Stewart,  77  Pa.  St.  134. 

FmI«  AOmltted  by  FlMdings.— It  is 
declared  by  the  supreme  court  of  Wit- 
consia,  that  a  special  verdict  need  not 
find  facts  admitted  by  the  pleadings. 
Catlin  V.  Henton,  9  Wis.  476;  Hawkes 


V.  Dodge  County  Mut,  Ins.  COn  11 
Wis.  18M;  Donaer  v.  Sexton,  1;  Wit, 
30;  Krauae  i'.  Knrnse,  J3  Wi«.  J54; 
Ward  V.  Busack,  46  Wis.  407.  And 
see  Demming  v.  Weston,  15  Wis.  J36. 
I.  Rex  I'.  Royce,  4  Burr.  1077;  T»n. 
cred  V.  Christy,  13  M.  &  W.316;  Hub- 
bard V,  Johnetone,  3  Taunt.  177;  Rtx 
v.  Hugglns,  Ld.  Raym.  1581 ;  Fiyer  v. 
Roe,  12  C.  B.  437 ;  Prentice  i'.  Zane,  8 
How.  (U.S.)  484;  Bertrand  ».  Morri- 
son, I  III.  175;  Slate  V.  Bray,  89  N. 
Car.  480;  Sute  v.  Watts,  10  Ired.  {N. 
Car.)  369;  Sisson  v,  Barrett,  lii.V. 
406;  Hill  I'.Covell,  I  N.  Y-j"!  Lang- 
ley  V.  Warner,  3  N.  Y.  317;  Seward  v. 
Jackson,  8  Cow.  (N.  Y.)  406;  Fuller 
V.  Van  Geesen,  4  Hill  (N.  V.)  171: 
Birckhead  v.  Brown,  5  Hill  (N,  Y.) 
634;  Wclland  Canal  Co.  r.  Hathiwav, 
8  Wend.  {N.  Y.)  479;  34  Am,  Dec.  51; 
Rogers  v.  Fire  Ins.  Co.,  9  Wend.  (N. 
Y.)   633;   La  Frombois  v.  Jackson,  8 


'.  (N.  Y.)  jSg;  18  Am.  Dec.  463; 
vvaish  V.  BoweiT  Sav.  Bank,  10  Civ. 
Pro.  Rep.  (N.  Y.CUy  Ct.)  32;  BUke 
V.  Davis,  10  Ohio  131 ;  Hambleton  i: 
Dempiey,  30  Ohio  168;  Leach  t. 
Church,  10  Ohio  St.  148;  Clark  r. 
Halberstadl,  1  Miles  (Pa.)  36;  Kinsley 
V.  Coyle,  s8  Pa.  St.  461 ;  Farr  p. 
Thompson,  i  Spears  (S.  Car.)  93; 
Lawrence  v.  Beaubleu,  1  Bailey  (S. 
Car.)  633;  McGralh  v.  Lorton,  3  Mc- 
Cord  (S.  Car.)  36;  Suydam  r.  William- 
Bon,  30  How.  (U.S.)  437;  HendeisoD 
V.  Aliens,  i  Hen.  &  M.  (Va.)  335; 
Brown  I..  Ralston,  4  Rand.  (Va.)  504; 
Blank  v.  Foushee,  4  Munf.  [Va.)  61; 
Brummel  r.  Enders,  i8Cra(L  ( Va.)  873. 
"  In  Tsack  v.  Clark,  l  Roll.  133,  Lord 
Coke  says :  '  I(  a  deed  of  feoHment 
were  given  in  evidence  made  forty 
years  previous,  if  possession  had  gone 
according  to  the  deed,  although  it  could 
not  be  proved  that  livery  was  made, 
this  would  be  good  evidence  for  Ibe 
jury,  and  that  he  would  direct  them 
to  iind  a  livery,  for  that  would  be  pre- 
sumed,' But  if  the  jury  found  all  these 
matters  specially,  the  court  could  not 
adjudge  this  k>  be  a  good  feolfmcnt 
without  livery\  In  such  a  case,  if  all 
the  evidence  necessary  to  presume  the 
fact  Is  found  by  the  special  verdict,  but 
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(2)  Responsiveness. — In  order  to  support  a  judgment  it  is  held 
that  the  special  verdict  must  pass  upon  all  the  material  issues 
made  by  the  pleadings.^ 

the  verdict  ia  Imperfect  in  ttot  finding  (U.  S.)  4151   the  plaintiff's  claim  wm 

tliefactltBcIf,  which  ought  to  have  been  founded    upon   ■    bequest   of   certain 

presumed  by  the  jury,  a  venire  de  no'vo  ilaves,   and  i(  was  therefore  essential, 

n»y  t>e  awarded  to  supply  the  defective  to  recover  at  law,  that  the  aosent  of  the 

finding."    Walworth,  Ch.,  In  Rogers  ti.  executor  to  the  legacy  should  be  provedi 

Eagle  F.  Ins.  Co.,  9  Wend,  (N.  Y.)  611.  the  special  verdict,  instead  of  distinctly 

Upon  a  special  verdict,  the  court  can-  stating   this  fact,   detailed  a  mere  ac- 

not  draw,  from  other  siatementa  con-  count  of  the  evidence  goingtoprove  it, 

tained   therein,  anv  inferences  of  fads  and  also,  as  to  the  defendant's  defense 

RKCssary  to  the  determination  of  the  under  the  Statute   of  Limitations,  the 

case.    Tancred  v.  Chrlxty,  11  M.  &  W.  special  verdict  did  not  lind  any  facts 

316:  Hubbirdf. Johnstone, 3Taunt.309.  by  which  the  court  could  ascertain  at 

It  the  evidence  necessary  to  presume  what  time  the  right  of  action  accrued. 

tfact  Is  found  by  the  special  verdict,  Chief  Justice  Marshall,  upon  inspecting 

but  the  verdict  is  imperfect  in  not  find-  the  record,  stated  that  for  the  above  rea- 

ing  the  fact  itself,  which  ought  to  have  sons,  the  special  verdict  was  toolraper- 

been  presumed  by  the  jury,  a  venire  de  feet  to  enable  the  court  to  render  judg- 

nove  will  he  awarded  to  supply  the  de-  m  e  n  t  upon  It,  "  although,"  said  the 

fective  finding  of  the  jury.     Walworth,  learned  judge,  "  in  the  opinion  of  the 

Ch„  in  Roger*  v.  Eagle  F.  Ins.  Co.,  g  court,  there   was  sufficient  evidence  In 

Wend.(N.  Y.)  611.     See  also  With  am  the  special  verdict  from  which  the  jury 

o.  Eirlof  Derby,  i  Wils.  55.  might  bavefound  the  facts, yet  they  have 

If  1  special  verdict  does  not  find  facts,  not  found  It,  and  the  court  could  not, 

but  simply  sets  out  evidence  from  which  upon  a  special  verdict,  intend  It."    Gar- 

the  facts  might  be  inferred,  an  appel-  land  i'.  Davis,  t,  How.  Pr.  (N.  Y.)  ttt ; 

late  court,  which  is  empowered  only  to  Prentice  v.  Zane,  8  How,  (U.  S.)  484; 

pass  upon  mistakes  of  law   committed  Suydam  ti.  Williamson,  30  How.   (U. 

in   the  lower   courts,  cannot  find   the  S.)  441 ;  Chesapeake  Ins.  Co.  f.  Stark,  6 

omitted  facts  even  with  the  consent  of  Cranch  (U.  S.)  268. 

both  parlies.       Seward  ti.  Jackson,  8  BaleTUicj  of  Taattmonr. — A   special 

Cow.  (N.  Y.)406.  verdict,  presenting  no  other  question 

In  Blank  v.  Fonshee,  4  Munf.  (Va.)  than  the   relevancy   of  testimony   ad- 

61,  it  is  held  that  a  verdict   submitting  duced  on  the  trial  of  a  cause,  is  irregu- 

to  the  court,  for  its  judgment  as  to  the  lar.    unauthorized,   and    presents    no 

law.  certain   documents  and  other  evi-  foundation   upon   which    a    judgment 

dence,  oral  and  written,  without  find-  can  be  pronounced.  Wclland  Canal  Co. 

ing  (he  facts  established  thereby,  Is  too  v.  Hathaway,8  Wend.  (N.  Y.)  479;  34 


>r  a  judg-     Am.  Dec.  51. 


menttobe   founded  thereupon.     Hen-  fflioumnaatialBTldBiica. —  Wherethe 

derson  i>.  Aliens,  I  Hen.  &M.(Va.)J35.  facts   established  b^  the  evidence  are 

A  special  verdict,  to  enable  the  court  circumstantial,  the  jurv  should  exhaust 

of  errors  to  act  upon  it,  must  find  facts  their   function   by   going  to  the  very 

and    not    merely    state    the  evidence,  furthest  limit  of  their  jurisdiction,  de- 

Where  it  states  evidence  merely,  with-  daring    the  ultimate   deduction   from 

out  stating  the  conclusions  of  the  jury,  the  circumstantial   facts  found.     Ross 

the  court  cannot  act  upon  maUers  so  -v.  U.  S.,  12  Ct  of  CI.  565. 

found,  but    if    other   facts   are   found  Faoti  UnaniipoTtad  bj  Zvldaiice. — No 

properly,  and  judgment  in  the   court  finding  should   be  made   in  a  special 

below  be  rendered  contrary  to  the  facts  verdict   as  to  facts  upon  which  there 

so  properly  found,  the  judgment  will  was  no  evidence  at  the  trial.    Lafayette 

be  reversed,  though  the  evidence  stated  v.  Allen,  81  Ind.  166. 

in  the  special  verdict  may  have  war-  ConclnatTS    L«g«l    PresmnpUon.  —  A 

ranted  a   verdict   and   judgment    the  special  verdict.  Ending  a  state  of  facts 

the  other  way.     Seward  -v.  Jackson,  8  which  the  law  has  made  conclusive  evi- 

Cow.  (N.  Y.)   406.     Per  Tones,  Chan-  dence  of  a  certain  other  fact,  is  equiv- 

cellor.  LaFrombois  v.  Jackson,  8  Cow.  alcnt  to  the  finding  of  such  fact.  John 

<N.  Y.)  589;  18  Am.  Dec.  463.  -v.  Bates,  Litt.  Sel.  Cas.  (Ky.)  106. 

Ia  Barnes  v.  Williams,   11    Wheat.  1.  3   Roll.  Abr.  PI.  713 ;  Auncelme 
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(3)  Certainty. — A  special  verdict  should  be  sufficiently  certain  to 
stand  as  a  final  decision  of  the  special  matters  with  which  it  deals,* 


■u.  Auncelme,  Cro,  Jac,  31  ;  Woolmen  A  special  verdict  which  is  defective 
I',  CaGton,  Cro.  Jac.  113  ;  Treswell  v.  cannot  form  the  basis  of  a  valid  judg- 
MiddletQn,Cro.Jac.6;3;  Rexi'.Hajs,  ment,  unleu  it  finds  all  the  mnterial 
i  Ld.  Raym.  1518;  Barnes  v.  Williams,  facts  put  in  issue  by  the  pleading;  and 
1 1  Wheat.  (U.'S.)  415  ;  Clay  v.  State,  this,  though  the  evidence  may  ciearlv 
43  Ala.  350:  Kealiijg  11.  Vosb,  61  Ind.  establish  the  existence  of  the  Tacts  nol 
466  ;  Herehman  v.  Hershman,  6j  Ind.  found.  Moore  t>.  Moore,  67  Tex.  193. 
451;  Waymire  i'.  Lank,  131  Ind.  i;  When  a  special  verdict  is  ambigu- 
Louiaville.etc,  R.  Co,  v.  B rice.  84  Ky.  ous  or  imperfect,  or  when  it  finds  only 
agS ;  Lowell  v.  North,  4  Minn,  ji ;  the  evidence  of  tacts  and  not  the  facts 
Melghen  v.  Strong,  6  Minn.  111  :  So  themselvea,  or  finds  but  a  partof  the 
Am.  Dec.  441 ;  Armstrong  v.  Hinds,  9  facts  in  istue  and  is  silent  as  to  others, 
Minn.  341;  Pint  !>.  Bauer,  31  Minn.  4:  tlie  court  will  regard  the  finding  as  a 
Lane  v.  Lenfest,  40  Minn.  375  ;  State  mistrial  and  order  a  venirt  facias  dt 
V.  Allen,  69  Miaa.  508  ;  Mirwan  v.  In-  nova.  Barnes  v.  Williams,  11  Wheat, 
gersoU,  3  Cow.  (N.  Y.)  367;  Prentice  (U.  S.)  415;  Prentice  w.  Zane.  8  Ho*. 
*,  Zane,  8  How.  (U.  S.)  484;  Carring-  (U,  S.)  484;  Carrlngton  xi.  Pratt,  18 
ton  V.  Pratt,  18  How.(U.  S.)  63;  Suy-  How.  (U.  S,)  63;  Suydam  v.  William- 
dam  T'.  Williamson,  so  How.  (U.  S,)  son,  30  How,  (U,  S,)  441. 

Hilliard  v.  Outlaw,  9J  N.  Car.  In  Housworth  o.  Bloomhuff,  54  Tad. 


166;  Moore  v.  Moore,  67  Tex.  293; 
See  sufra,  this  title.  General  Verdict 
—Resfonsiveness. 

Whether  the  jury  find  a  general  or 
special  verdict,  it  is  their  duty  t-   -"- 


],  Howk,  J.,  in  delivering  the  oplni 
of  the  court,  used   this  language:  "A 
special  verdict  must  contain  a  Bnding 
by  the  jury,  pro  and  con,  as  to  every 
material  tact  in  issue  necessary  to  COD' 


give  form  to  a  general  finding, 

make  it  harmonize  with   the  issue,  yet 

"  it  appears  to  that  court  or  to  the  ap- 


pellate court  that  the  finding  Ii  differ- 
ent from  the  issue,  or  is  confined  to  a 
part  only  of  the  matter  in  issue,  no 
judgment  can  be  rendered  upon  the 
verdict.  Patterson  v.  U.  S,,  a  Wheat. 
<U.  S,)  aai. 

All  "  UtlgatMl  "  lisnaa.— "  A  special 
verdict,"  said  the  court,  in  Ward  v. 
Busack,  46  Wis,  407,  "  which  disposes 
of  all  the  litigated  issues  in  an  action, 
is  sufficient." 

Where  a  special  verdict  is  an  insuffi- 
cient response  to  the  issue,  judgment 
for  this  reason  cannot  be  rendered  on 
ft.     Clay  u.  State,  43  Ala.  350. 

A  verdict  which  finds  but  part  ot  the 
issue,  and  says  nothing  as  to  the  rest, 
is  insufficient,  because  the  jury  have  not 
tried  the  whole  issue.     So   if  .several     Kansas, 


of  this  requirement  is,  that  the  c 
canneithersupply  an  omitted  necessary 
fact,  nor  can  It  render  judgment  upon 
an  Imperfect  verdict.  If  the  speciil 
verdict  should  not  contain  a  finding 
by  the  jury,  either  for  or  againat  each 
material  fact  in  issue  necessary  to  con- 
stitute the  cause  of  action  or  cause  of 
defense,  then  the  proper  remedy  for 
the  aggrieved  party  is  a  motion  to  set 
aside  the  verdict  and  for  a  venire  facias 
de  novo."  Bosseker  v.  Cramer,  t8  Ind. 
44i  Cincinnati,  etc.,  R.  Co.  r.  Wash- 
burn, 25  Ind.  259;  Smith  V.  Jeffries,  25 
Ind.  376;  Jenitins  v.  Park  hi  11,  2S 
Ind.  473. 

1.  ■'  A  verdict,"  said  Lord  Coke  (Co. 
Litt.  227  a),  "finding  matter  uncertain- 
ly and  ambiguously,  is  itisufficient,  and 
no  judgment  will   be   rendered   there- 


whole  i 

e  joined  and  the  jury  find  1 
of  them  well,  and  as  to  others  find  a 
special  verdict,  which  is  imperfect,  a 
venire  facias  de  novo  will  be  granted 
for  the  whole,  3  Roll.  Abr.  PI.  73a; 
Auncelme  v.  Auncelme,  Cro.  Jac.  31 ; 
Woolmen  v.  Gaston,  Cro.  Jac.  113; 
Treswell  v.  Middleton,  Cro.  Jac.  653; 
Rex  V,  Hays,  a  Ld.  Raym.  1518. 


„  R,  Co.  V.  Pointer, 


St- 347 ; 
.4fean. 


37;  McLean  v.  Copper,  3  Call  (Va.) 
367;  Goosely  v.  Holmes,  3  Call  (Va.) 
434;  Clay  V.  Ransome,  1  Munf  (Vs.) 
454;  Tunnell  V.  Watson,  3  Munf. 
[Va.)  283;  Geddy  v.  Butler,  3  Munf. 
(Va.)  34s;  Robinson  v.  Brock,  i  Hen, 
&  M.  (Va.)  213;  Cropper  v.  Carlton,, 
6  Munf.  (Va.)  377;  Brown  k.  Rals- 
ton, 4  Rand.  (Va.)504;  Brown  u.  Fer- 
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UkU  Ttrtbt.  VERDICT. 

for  it  is  of  the  gravest  importance  that  the  record  should  be  definite 
and  certain,  and  show  unequivocally  what  matters  have  been  ad- 
judicated, and  that  the  decision  should  be  ultimate  regarding  the 
questions  in  issue.' 

(4.)  Formality. — The  form  of  a  special  verdict  seems  to  be  im- 
material, so  that  the  facts  found  are  distinctly  and  intelligibly  set 
forth  *  Some  courts  have  held,  however,  that  the  conditional 
conclusion — finding  for  the  plaintiff  if  the  law  on  the  facts  found 
is  adjudged  to  be  in  his  favor,  and  if  otherwise,  then  for  the  de- 
fendant— is  essential  to  the  validity  of    the  verdict;"   but  the 

guson.  4  Leigb  <Va.)  37;  14  Am.  Wyoming  147;  McCurdy  i/.  Locker,  a 

Dee.  707.  Tei.  Civ.  App.  mo. 

Where  >  special   verdict  li  imperfect        Doonnwiit*  In  XTldenea. — The  rec|iii- 

by  reuoQ  of  ambiguity  or  uncertainty,  lite  certainty  may   not  be  attained  by 

so  that  the  court  cannot  say  for  which  reference  to  documents  given   in  evi- 

party  judgment  should  be  glvea.  a  veit-  dence  at  the  trial.     Walker  i>.  Dewing, 

irt  facial  de  novo  should  be  awarded  ;  8  Pick.  ( Mass.)  510:  Eisemann  v.  Swan, 

but  if  the  verdict  be   not  ambiguous  In  6  Bosw.  (N.  Y.)  668;  Jackson  v.  State, 

itself,  but  the  plaintiff  has  stated   a  de-  a  I  Tex.  668. 

fective  case  or  a  defective  title,  then         In  McArlhur  v.  Porter.   1   Pet.  (U. 

the  judgment  should  be  for  the  defend-  S.)  616,  the  special  verdict  referred'  to 

ant,  and  a  venire  faciia  de  novo  ought  a  deed  of  conveyance,  which  was  de- 

QOt  to  be  granted.     Bellows  v.  Bank,  1  scribed,  but  not  set  out  substantially  or 

Msson  (U.  S.)  31.     And  see  Sute  v.  literally.     A   deed   was  found   in   the 

Curtis,  71  N.  Car.  56.  record,  but  the  court   refused  to  con- 

Urvet  BottlataUlBlbla.— InCarrolli'.  sider  it  as  part  of  the  finding  of  the 

Bohoo,  43  WU.  3 18,  it    Is  said  :  "  The  jury  or  refer  to  It  in  aid  of  the  verdict. 
■catute  providiQg  for  special  verdicts  Is         I.  Dray  v.  Crich,  3  Oregon  300. 
an  excellent  one,  tending  to  dispel  the        tTnmlatakabla  Lancnasa. — A   special 

occalianal  darkness  visible   in   general  verdict  must  find  all  the  issues  made 

verdicts.   But  special  verdicts  are  worse  by   the   pleadings  In  language  whlcii 

than  useless,  if  courts  do  not  submit  for  does  not  admit  of  mistake.     It  should 

them  single,  direct,  and  plain  questions,  be  the  end  and  not  result  in  a  contin- 

tnd  insist  upon  positive,  direct,  and  in-  nance  o£  the  controversy.     Moore  v. 

telligible   answers.     Indirect,    evasive,  Moore,  67  Tex.  Z93. 
nnceitaiOjOr  unmeaning  answers  should        1.  A  special  verdict,  however  Inform- 

ttever  be  received.      And  when   none  al.  Is  good  If  the  court  can  understand 

other  can  be  drawn  from  a  jury,  the  ver-  it.     It  is  to  have  ■  reasonable  conatruc- 

dict  should  not  stand  for  a  moment."  tion  and  not  to  be  avoided  unless  from 

AinlilciKma. — Where  there  are    such  necessity.     If  rendered   upon  substan- 

inconsistencies  or  ambiguities  in  a  spe-  tia!  issues  of  fact,  it  should  not  he  dls- 

cial  verdict  as  to  render  it  uncertain  or  regarded   for  mere    technical    defects, 

doubtful  which  way  the  jury  intended  Daniels    v.    McGlnnig,    97   Ind.    549; 

to  find,it  is  proper  to  award  a  venire  Clark  ti.  Clark,  131  Ind.  aj. 
fadtu  de  novo.     Mitchell,  T.,  in  Louis-         HnbrtantUUr  Qood.— It  Is  sufficient  if 

fille,  etc.,  R.  Co.  v.  Frawley,  no  Ind.  the  verdict  is  substantially  good,  mere 

tS;  Louisville,  etc.,  R.  Co.  v.  Plana-  inartificial  wording  being   immateriat. 

gin,  113  Ind.  488.  Fenn  ».  Blanchard,  a  Yeates  (Pa.)  543; 

iBOoaalattllti— In  Cotrill  v.  Cramer,  Evansville,  etc..  R.  Co.  v.  Taft,  a  Ind. 

59  Wis.  831,  it   is  held  that  a   special  App.  137. 

verdict  lu  an  action  of  libel,  finding        Orlmlxal  Gaae.— It  is  sufTiclent  If  the 

facts  which  would  justify  the  giving  of  jury  find   all  the  substantial  requtsities 

ciemplary   damages   but   awarding  of  the   charge,   without  following   the 

nominal  damages  only,  should  be  set  technical   language  used  In   the  Indict- 

aside  as  inconsistent.     Murray  v.  Ab-  ment.    Com.  v.  Chathams,  50  Pa.  St. 

lioti,6iWis.  198;  Pufler  *,  Lucas,  107  181;  38  Am.  Dec,  539;  Chilly's  Crim. 

N.  Car,  jaa.     As  to  incotisistencv,  see  L,  641. 

also  McBride  v.  Union  Pac,   R.  Co.,  3        S.  It  is  held  In  the  case  of  State  v. 
18  C.  of  L.  15  B85 
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Ipadftl  Ttrtfat. 


VERDICT. 


better  doctrine  is  believed  to  be  that,  while  usual  and  proper,  the 
conditional  conclusion  is  not  absolutely  necessary.' 

e.  Construction. — The  special  verdict  of  a  jury  must  be  read 
as  an  entirety,'  and  in  the  light  of  the  issues  formed  by  the  plead- 
ings.*    In  rendering  judgment  thereon,  the  court  can  look  only 


thai  thej  find  one  way  or  the  other  i 
carding  ss  the  opinion  of  the  court  maj 
be  upon  the  law.  This  case  wae  an 
action  on  an  Indictment  for  assault  and 
balterj',  and  the  juir  returned  the  fol- 
lowing verdict:  "The  jury  find  that 
while  the  prosecutor  waa  sitting  in  a 
chair,  the  defendant  raised  hie  gun  in  a 
Btrlking  position,  being  within  strilcing 
distance  of  the  prosecutor,  and  declared 
that  if  he  repeated  certain  words  just 
uttered,   he  would   strike   him,   which 


c.  Water  Co.  i'.  Richardson,  7a  CsL 

iS.    And  see  Elliott,  J^  in  Woodvaid 

Davis,    137    Ind.    171;    Milter    v. 


Y.)  O 

Barto  J/.  Hlmrod,  4Seld.  (N.Y.)483; 
59  Am.  Dec.  ^06. 

In  Rex  V.  Plummer,  la  Hod. 617,  h 
was  declared  by  Holt,  C.  J.,  that  though 
^     -      indictment  for  manslaughter,  it 


e  not  repeated  by  the  prose-     be   necessary  to  say  that  i' 


cutor,  and  the  jury  submit  to  the 
whether  this  is  in  law  an  assault." 
this  case,"  said  the  court,  "  the  jury 

whether  the  defendant 


be  guilty  of  a 


voluntarily,    yet    It  Is  not  nece«s«ry  it 

"  In     should  be  found  in  a  special  verdict;  for 

-  '        "  '-  be  found  that  he  did  the  act,  witbonE 

it  must  be  understood  that 


find  the  defendant  guilty,  if,  fn  the  opin- 
ion of  the  court,  he  is  guilty ;  and  not 
guilty  if,fn  the  opinion  ofthe  court,  he  ts 
not  guilty."  State  t.Stewart, 91  N.Car. 

?66;  State T-.  Monger,  107  N.  Car. 771 ; 
Itate  V.  Divine  (S.  Cor.  1887),  4  S.  E. 
Rep.  477. 

1.  "  The  want  of  a  technical  ending," 
■aid  the  court,  in  Hendrlckson  v.  Wal- 


)ult,  but  they  do  not    he  did  it  voluntarily,  as  it  ia  laid  in  the 


Indictment,  if  the  contrary  do  m 

Ear ;  for  a  man  is  a  free  agent,  and  what 
does  must  be  Intcnd«l  to  be  done 
voluntarily.  If  the  contrary  doe*  not 
Appear. 

LihenkUtr  of  OoiMtnwUiM. — Altlioagh 
the  verdict  seems  to  wander  and  not 
answer  formally  to  the  words  of  the 
issue,  yet  if  the  point  in  L 


ker,  ^a  Mich.  6S,  "is  immaterial.  When  concluded   out  of  it,  the  verdict  will 

the  jury  find   facts,  they  find  for   the  Ktvt.    "A   special   verdict,"  obiervtd 

party  wlio  should  prevail  on  those  facta,  Elliott,  J.,  in  Woodward  !>.  Davli,  117 

and  he  ia  entitled  to  judgment."  Ind.  173,"  is  not  to  be  defeated  by  strict 

The  case  of  State  r.  Moore,  7  Ired,  Interpretation,  but  a  reasonable  eon- 
(N.Car.)  318,  has  been  cited  by  the  struction  is  to  be  given  it,  and  the  coo- 
courts  of  this  stale  to  support  the  poal-  struction  ia  to  b«  put  upon  it  in  sn 
tion  which  they  assume,  holding  the  entirety,  and  not  in  Iragmentary  parts.* 
essentiality  of  the  conditional  conclu-  Miller  v.  Staackleford.  4  Dana  (Kt.) 
alon.  It  would  seem  to  us, however,  to  371;  Plummer  ».  Currier,  53  N.  H.  367. 
be  an  authority  for  exactly  the  opposite  "  Hom  or  Lasa."— As  to  coDstructlon 
contention,  for  in  this  case  it  is  held,  of  the  words  "  more  or  lets,"  see  Gon- 
"  (hat  a  special  verdict  is  in  itself  a  ver-  aales  v.  Leon,  31  Cal.  98. 
diet  of  guilty  or  not  guilty,  as  the  facts  On  a  ici./a.  against  the  czecutora  of 
found  in  it  do  or  do  not  slate  in  law  the  Thomas  Jackson,  the  defendants  plead- 
offense  charged."  See  also  State  v,  ed  that  the  testator  was  taken  in  eiecu- 
Swing,  108  N.  Car.  755 ;  Slate  v.  Spray  tion  by  virtue  of  a  eafias  ad  salis/a- 
(N.  Car.  iSg3),  18  S.  E.  Rep.  700,  cienditm.     The  special  finding  set  out 

In  Toler  v.  Keiher,  81   Ind.  383,  It  Is  that  the  teaiator  was  taken  in  eiecu- 

held  that  where  a  jury  return  a  special  tion  by  virtue  of  an  , 


verdict,  which  is  imperfect  hy  the  ( 
sion  of  a  formal  conclusion,  the  court 
(  may  Instruct  them  as  to  the  same,  and 
direct  them  to  retire  and  add  it. 

>.  If  a  portion  of  a  verdict  is  doubt- 
ful or  obscure,  reference  may  be  had 


s/aciendam.  This  was  adjudged  •« 
maiutainlng  the  plea  of  the  defendant. 
and  it  was  laid  down  tliat,  "  In  every 
act  there  ia  a  substance,  a  body,  «  prin- 
cipal, and  there  are  certain  accesaoiies 
or  Incidents;  and  concerning thii it i* 
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to  such  facts  as  properly  arise  under  the  issues  joined,  and  which 

appear  in  the  verdict  itself,*  for  whatever  facts  do  not  appear  in 
a  special  verdict  must  be  taken  not  to  exist.*    In  a  criminal  case, 

ttrve  taiom,»miimgii<idqiu  maMime  eti  Tacts  proved  but  not  found  fn  the  ver- 

id  quad  til  frincifaliin  i»  i^io,  and  diet.     Where  tbe  verdict  Is  found  upon 

thererore  things  are  nominated  *■  ea  special  Issues  alone,  the  court  cannot 

quod  sunt  fer  tt,   non  fer   accidena.  look  beyond  it  to  anj  other  fact  appar- 

K'ow  vhere  the   substance   be   capias,  eat  In  Che  record  in  aid  of  the  judg- 

whettier  it   be   first   alias   or  fluries,  ment.     Kuhlman  v.  Medlinka,  29  Tex. 

those  are  but  dUtincClone  of  number  or  385.     See  also  cases  cited  In  following 

order.     Foster  v,  Jackson,  Hob.  ;i.  notCi. 

An  indictment  charged  the  defendant  InlMTUit  QsallUat. — A  apeclal  verdict 

with  for^Qg   an  indorsement   upon  a  must   be  self-eostaining ;   It  cannot  be 

bank  note  bj  erasing  a  memorandum  of  aided  bj  a  reference   to  extrinsic  facts, 

payment,  and  the  jur;  found   that  he  appearing  in  the  record.    It  must  stand 

(o^ed  the  face  of  the  note  where,  by  or   fall  according   to  Its  own  Inherent 

the  method  of  the  company,  the  minute  qualities.   Vansyckel  v.  Stewart,  77  Pa. 

of  payment  wu  made.  The  defendant's  St.  134. 

counsel   insisted  that   an  indorsement  1.  DeHonApparantiliiiiMlloiiBziatail- 

tignlGed  ■  writinguponthe  back  of  any  UboiBademettBaUoatJudiaiiuii. — This 

note  or  deed,  but  it  was  held  by  all  the  maxim  is  applicable  to  special  verdicts, 

judges,  that  the  defendant  was  guilty,  People  i'.  Wells,  8  Mich.   104;  Collins 

for  the  writing  upon  Che  face  of  the  v.  Riley,    104   U.   S.    337 ;   Thayer   v. 

note  was  of  the  same  effect  as  an  in-  Society  of  U  nited  Brethren,  ao  Pa.  St. 

tjoraenieiit,  being    introduced    by    Che  60 ;  Wallinsford  ti.  Dunlap,  14  Pa.  St. 

company  instead  of  writing  on  the  back,  33;  Berks  County  v.  Jones,  11  Pa.  St. 

and  alwajsaccepCed  foranlndorsement,  413;    Vansyckel    v.    Stewart,   77    Pa. 

and  therefore  was  within  the  words  of  St.  124;  Lawrence  11.  Beaublen,  3 

tbe  indictment.  Rex  v.  Bigg,  Stra.  18.  Bailey  (S.  Car.)  653;  33  Am.  Dec.  ijc. 

Upon  a  charge  for  murder  three  A  special  verdict  must  contain  all 
wounds  were  mentioned,  but  the  ver-  Che  facts  from  which  the  law  is  to  arise, 
diet  only  spoke  of  two,  finding  that  the  and  whatever  is  not  found  therein  is. 
Grit  alone  wa*  mortal,  yet  tbe  court  for  the  purpose  of  a  decision,  to  be  con- 
said  that  this  was  a  good  verdict,  for  It  strued  as  not  existing.  It  must  pre- 
foondthedeathof  tbe  party  killed  from  sent  In  substance  the  whole  matter 
a  wound  given  by  the  defendant.  King  upon  which  the  court  Is  asked  to  de- 
V.  Morgan,  i  Bultt.  87;  Hawkins  cb.  47,  termlne  Che  legal  rights  of  the  parties, 
4  4,  note.  and  cannot  iie  aided  by  intendment,  or 

1.  McCarty  v.   Hudsons,   34  Wend,  by  extraneous  facts,  although  suchfacts 

<N.  Y.)39i.  In  this  case  it  was  held  also  mav   appear  elsewhere  in  the  record. 

Chat  though  a  fact  found  by  the  special  Collins  i>.  Riley,  104  U.  S.  337. 

verdict  would   prevent  a   recovery  or  In  a  proceeding  to  recover  rent  due 

ddeet  Che  defense  if  properly  pleaded,  upon  a  perpetual  lease  granted  out  of 

it  would  not  be  regarded  by  the  court,  land  with  right  of  distress  and  entry  if 

"In  judging  upon  a  special   verdict,"  the  rent  is  not  paid,  a  special  verdict 

tayi  Ashe,  j.,  in  State  v.  Blue,  84  N.  finding  the  entry  of  the  grantee  of  the 

Car.  807,  ■>  the  court  is  confined  to  the  rent  upon  the  land,  and  the  holding  by 

facts  expressly  found,  and  cannot  sup-  him  and  those  claiming  under  him  for 

ply  the  want  thereof  as  to  any  material  43  years,  but  which  does  not  find  that 

part,  by  an   agreement  or  implication  the  original  entry  was  under  the  right 

from  what  is    expressly    found;    and  of  entry  given  by  the  deed,  or  that  the 

when   the    facts  are   of  an    equivocal  parties   held  adversely,  nor  any  facts 

cKaracter,  which  may  mean  one  thing  from  which  such  an  entry  or  such  a 

■_._  ..             possession   results   as  a  conclusion  of 

.  „    ...  law,  affords  no  ground  upon  which  the 

-«>ce  of  the  defendant."  Stale  v.  Curtis,  court  can  infer  either  fact.    Turner  v. 

71  N.  Car.  56.  Smith.  18  Gratt.  (Va.)  811. 

In  rendering  judgment  on  a  special  On  a  petition  for  freeekim,  where  the 

verdict  tbe  court   must  be  confined  to  petitioners  claimed   to   be    descended 

the  verdict  itself  and  not  look  to  the  from  one  Ann  Jolce,  a  free  woman  of 
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where  the  jury  return  a  special  verdict,  all  the  circumstances 
which  constitute  the  oSense  must  be  set  forth  to  enable  the  court 

England,   the    Epecial  verdict    found  InfartnoM  oT  L«w. — The  rule  eiclud- 

that  she  came   inio  the  country  with  ing  "  intendment "  in  aid  of  a  ipeciil 

Charlea,  Lord  Baltimore,  when  became  verdict  refers  to  Inferences  of  fact.  The 

from   England,  but  did  not  expressly  court  may  draw  Inference*  of  law  Inxn 

find  that  she  came  from  England.  The  the  facts  found  In  the  special  verdict 

court  held  the  verdict  to  be  imperfect  Thus,  it  was  held  to  be  sufficient  that 

because  every  word  might  have  been  the   special  verdict  found  ^ts  which 

true,  yet  Ann  Joice  might  never  have  amounted  to  usury,  though  not  finding 

been  In  England.     Mahoney  11.  Asb-  the  corrupt  argument  In   technical 

ton,  4  Har.  £  M.  (Md.)  no.  words.    Gibson  v.  Fristoe,  1  Call  (Vs.) 

Kecaaaary  Oonasqnenoe. — In  State  i>.  71;  1  Am.  Dec.  501.    And  In  States. 

Duncan,3  McCord  (S.Car.)  i39,Jobn-  Fuller,   i   Bay.   (S.   Car.}  345;!  Am. 

son,  J.,   in   delivering   the  opinion  of  Dec.  610,    it    was    resolved   that  if  a 

the  court  declared,  that  "  To  author-  special  verdict  states  the  passage  ol  * 

Ize  the  court  In  pronouncing  its  judg-  forged  note,  knowing  of  the  forgerv,  it 

ment  on  a   special  verdict,   the   legal  is  sufficient  to  warrant  a  judgment  of 

affirmative  or  negative  conclusion  must  conviction,  though   such   finding  dost 

follow  as  a  necessary  consequence  of  not  express  that  itwas  donewitb  fraud- 

the  facts  stated.      Thl«   cannot    bap-  tilent  intent,   for  the  fraudulent  intin- 

pen  where  they  are  doubtful,,  for  the  tion  springsout  of  the  Lnowledgeofthc 

obvious  reason  that  the  premises  from  forgery  as  a   natural  and  legal  coote- 

which  the  deduction  is   to  be  drawn  quence. 

are  wanting,  nor  can  it  happen  for  the  IwmM  Ifnorad. — It  has  been  held  that 

same  reason  where  distinct  facts  are  where  a  special  verdict,  not  defecdTt 

set  in  opposition  to  each  other."  on  its  face,  fails  to  determine  all  the  is- 

"  Kothlns  to  ha   tntandad." — It   is   a  sues  by  the  facts  found,  such  iames  » 

widely   recognized   rule  of   law,   that  are  ignored  must  be  regarded  u  not 

nothing  is  to  be  Intended  in  aid  of  a  sustained  by  the  party  on  whom  rests 

a  special  verdict.     To  this   effect,  see  the  burden  of  proof.     Graham  v.  State, 

Tancred  V.  Christy,  11  M.  &.    W.   316;  66  Ind.  386;    Jones  v.  Baird,  76  Ind. 

Rex  f.  Aire,  1   T.   R.  660  ;    Sewall   w,  164;  Hcnderwin  u.  Dickey,  76  Ind.  164: 

Gledden,  1  Ala.  12;  Stoddcr  v.  Powell,  Lafayette  v.  Allen,  81  Ind.  ifi6;Gl*Dti 

I  Stew.  (Ala.)  287;  Lee  v.  Campbell,  -v.  South   Bend,   106  Ind.  305;  Louis- 

4  Port.   (Ala.)  198;  Clay   v.   State,  43  ville,  etc.,  R.Co.  n.  Hart,  119  Ind.  175; 

Ala.  350;  Hann  T>.  Field,  Lilt.  Sel.  Cas.  Brazil,  etc..  Coal  Co.   v.   Hoodlcl,  119 

<Ky.)  376;  State  v.  Ritchie,  3  La.  Ann.  Ind,  317;  Davis  v.  Schmidt  (Ind.  Ap^ 

Si;    People  f.   Wells,  8   Mich.    104;  18931,31  N.   E.   Rep.  840;   EvansTille. 

odge    V.     Ludlum,    45    Minn.   390;  etc.,  R.  Co.   v.  Charlton,  6  Ind.  App. 

Knickerbocker,  etc.,  Min.  Co.  v.  Hall,  56;  Evanaville,  etc.,  R.  Co.  v.  Mtddui 

3  Nev.  194;  Jenksv.  Hallet,  i  Cai.  (N.  (Ind.  1893),  33  N.  E.  Rep.  345;  Toledo. 

Y.)  60 ;  State  V.  Custer,  65  N.  Car,  339;  etc.,  R.  Co.  v.  Tapp,  6  Ind.  App.  30^ 

Blake  v.  Davis,  10  Ohio   131 ;  Fenn  v.  An   objection  that  a  special  verdict, 

Blanchard,  1  Yeates  (Pa.)  543 ;  Crous-  which  Is  otherwise  sufficient,  does  not 

lllat  V.  Ball,  3  Yeates  (Pa.)  375;  a  Am.  cover  the  issues  in  the  cause,  or  so  far 

I^ec.  371;;  Wallingford  v.  Dunlap,   14  covers   them  that   the   plaintifl  is  en- 

Pa.  SL  33;  Pittsburgh,  etc.,   R.  Co.  v.  tilled  to  a  judgment.  Is  not  presented 

Evans,  53  Pa.  St.  3^0;  Loew  c.  Stock-  by  a  motion  for  a  vtnir*  faciat  di  mmt, 

er,  61  Pa.  St.  347;  Lawrence  v.   Beau-  but  by  a  motion  for  «  new  trial  or  bv  a 

blen,  3  Bailey  (S.   Car.)   613;   33  Am.  motion   for  judgment   on   the  veidicu 

Dec.  155;  Alien  v.  Fogler,  6  Rich.  (S.  Louisville,   etc.,   R.   Co.  v.   Hart,  ([9 

Car.)   54;   Jones   v.    State,    3    Swan  Ind.  373. 

(Tenn.)  399;  Kuhlman  -o.  Medlinka,  19  A  special  verdict  should  contaia  a 

Tex.  385;  Collins  tJ.  Riley,   104   U.   S.  finding  by  the  jury  upon  every  materisi 

337;    Alexandria   Bank   v.   Swann,    4  fact  In  issue  necessary  10  state  the  p'ain- 

Cranch   (U.   S.)   136;     McMlchen    v.  tllf 'a  cause  of  action,  or  the  defendant's 

Amos,  4  Rand.  (Va.)    137;    Brown   v.  defense  upon  which  there  is  cvtdeDCC. 

Ralston,  4  Rend.  (Va.)  J04;  StribblIng  There  should  be  no  tinding  upon  in- 

ti.  Valley  Bank,   5   Rand.  (Va.)   159;  material  facts,  nor  upon  facts  not  witl)- 

Tunnell  -o.  Watson,  3MuDf.(Va.)  383.  in  the  Issue.     A  failure  to   find  upon 
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to  render  judgment.^     When  a  verdict  is  deficient  in  this  respect, 

it  has  been  held  that  the  court  may  direct  the  jury  to  retire  for 

aoj  mtterJal  fact  in  Usue,  is  equivaleat  ud   deprive  the   true  owner  thereor, 

to  B  finding   against   the   party   upon  and  tiie  special  verdict  in  the  prosecu- 

whom  the  burden  of  proof  rests  to  ei-  tion   omitted    to   etate  that   the   facts 

ubliih  such  fact.   Brazil,  etc.,  Coal  Co.  vere  done  with  this  intent  or  design, 

;:  Hoodlet,  1x9  Ind.  337.  although  from  what  was  stated  there 

1.  Thus,  where  the  carrying  awayand  was  sufficient  frima  facie  evidence  of 

dispoaingof  the  slave  of  another  coniti-  the    intent,   jet    the    verdict   was   set 

tutu  no  offense  under  the  statute,  un-  aside.    Jones  v.  State,  3  Swan  (Tenn.) 

leii  the  owner  is  thereby  deprived  of  399. 

the  use  and  benefit  of  the  slave,  and  the  Where  the   special   verdict    ■implj' 

verdict  does  not  state  that  the  carrying  found  that  the  representation  made  by 

awa^  was  without  the  owner's  consent,  the  defendant  was  false,  but  did  not 

no  judgment   can   be   rendered   on   it.  find  the  intent  with  which  the  repre- 

State  V.  Ritchie,  3  La.  Ann.  511.     See  sentation  was  made,  it  was  held  to  be 

Charieaton   v.   Gadsden,   8    Rich,   (S.  insufficient,  inasmuch  as  the  intent  to 

Car.)  i8o.  cheat  and  defraud  the  prosecutor  is  an 

A  Epedal  verdict  finding  tbe  defend-  essential   Ingredient  in   the   crime   of 

ant  guilty  of  emb^zlement  of  a  sum  false  pretense,  and  the  verdict  should 

oi  money  less  than  twenty-five  dollars,  have   found  the   fact   distinctly   one 

without  more,  is  insufficient  to  support  way  or  the  other,  either  that  the  de- 

a  judgment  of  conviction.      It  stiould  fendant  made  the  representation  with 

■tate  that  the  money  was  tbe  property  the  intention  to  cbeat,  or  that  he  made 

of  the  person  named  in  the  indictment,  the  statement  with  an  honest  convic- 

and  that  the  offense  was  committed  in  tion  of  its  truth.     State  v.  Blue,  84  N. 

the  county  in  which  the  court  sat,  with  Car.  807. 

all  other   material   ingredients   of  the  On  a  complaint  for  Belling  intoticat- 

oflense.    Huffman  v.  State,  S9  Ala.  33.  ing   liquor,   without   any   license,  ap- 

VMb  iBta&t  is  an  element  of  a  crime  pointment,  or  authority,  a  special  ver- 

itshould  be  stated.     As  where  a  peraon  diet   "that  the  sale   was  made  as  set 

was  cbar)^  with  obtaining  money  by  forth  In  the  complaint,"  or  "  that  de- 

false  pretense  the  special  verdict  omit-  fendant  made  the  sale  as  set  forth  in 

t«d  to  find  that  the  act  was  done  with  the  complaint,"  is  not  sufficient  to  war- 

the  intent  to  defraud.     State  v.  Oakley,  rant  a  judgment  against  the  defendant, 

Toj  N.  Car.  40S.     So,  on  an  indictment  because  it  does  not  show  that  the  sale 

for  larceny,  the  ;ury  stated  that  the  de-  was  unauthorized.     Com,  v.  Dooly,  6 

(eodant  obtained   a   piece  of  mutton,  Gray   (Mass.)  360.     And  see  Com.  ir. 

Tcpresentinghimself  as  thcagentof  an-  Call,   21    Pick,    (Mass.)   513;   32   Am. 

other  person,  and  saying  that  he  would  Dec.  184. 

be  luck  in  a  few  minutes  to  pay  for  it.  In  erlmlnal  oaaea,  tbe  county  in 
He  did  not  come  back  immediately,  but  which  the  offense  was  committed  may 
afterward  returned  saying  the  mutton  be  a  necessary  element.  Thus,  tor  ex- 
was  for  his  own  use  and  that  he  would  ample,  upon  an  indictment  for  murder 
Sy  for  It.  The  special  verdict  did  not  the  special  verdict  did  not  find  In  what 
d  that  the  act  was  done  animo  fur-  county  the  murder  was  committed,  and 
dwfi  and  was,  therefore,  held  imper-  the  counsel  for  the  crown  argued  that 
feet.  Sute  V,  Bray,  89  N.  Car.  4S0.  the  indictment  having  been  found  by 
Again,  In  Jackson  v.  State,  ai  Tex.  the  grand  jury,  and  the  verdict  having 
66B,  where  proceedings  of  disbarment  been  rendered  by  the  petty  jury  of  Bur- 
were  had  against  an  attorney  for  mal-  too,  tbat  fact  was  sufficient  to  determine 
practice,  the  verdict  found  him  to  have  the  county,  but  Buller,  J.,  said  i  "  If  all 
abandoned  one  side  of  a  cause  and  the  facts  be  found,  and  all  those  facts 
taken  up  the  other,  but  did  not  allege  he  true,  yet  if  they  are  found  in  an- 
tlitt  he  did  so  from  any  corrupt  motive  other  county  than  that  in  which  they 
orevil  intent,  and  this  was  considered  a  are  laid  in  the  indictment,  judgment 
Tilal  omission.  cannot  be  given,  and,  therefore,  to  en- 

Where  an  offense  consisted  in  tempt-  able  the  court  to  give  judgment,  the 
ing  or  perauadlog  a  slave  to  leave  iiis  verdict  should  find  the  facts  in  the 
niutec's  service,  with  the  design  or  in-  same  county  as  is  laid  in  the  indict- 
ment to  convey  the  slave  out  of  the  state  ment."    Hazel's  Case,  i  Leach  371.  See 
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further  consideration,*  the  defective  finding  not  entitling  the  ac- 
cused to  a  discharge  nor  operating  as  an  acquittal* 

f.  Surplusage. — If  a  special  verdict,  in  addition  to  the  facts  at 
Issue,  contains  conclusions  of  law,  or  inferences  upon  the  facts  in 
the  nature  of  legal  conclusions,  facts  collateral  to  or  outside  of 
the  issue,  or  evidence  of  facts  instead  of  the  facts  themselves,  such 
additional  matter  is  surplusage,  and  may  be  ignored  by  the  court;* 

■lio  Com.  V.  Call,  ai  Pick.  (Maw.]  jog;  i.  Buixard  v.  CapeU  8  B.  &  C.  141 ; 

33  Am.  Dec.  384.  Priddle  v.  Napper,  11  Coke  13  ;  Dow- 

Where  the  defendaot  was  charged  man's   Cbm,  9   Coke   1 ;   Anonrmont, 

with  adultery,  a  verdict  wa»  returned,  Dyer  36a ;  Potter  n.  Jack»on,  Hob.  51; 

that  "Thejury   find   the   defendant  Rowen.Huntingdon.  VauKhn77;  Stod- 

guilty   of  having    sexual    intercourse  der    v.   Powell,   I     Stew.   (AlA.)   287; 

with  Eliza  Foster,  the  person  named  Louisville,  etc.,  R.  Co.  f.  Hart,  119  Ind. 

in  the  indictment,  she  at  the  same  time  374:   Indiana,  etc.,  R.  Co.   v.   Finnell, 

•    ■        u6Ii   •  


being  an  unmarried  woman  and  the  116  Ind.  414;  Louisville,  etc.,  R.  Co.  r. 
defendant  being  a  married  vnKn  tnd  Flanagan,  117  Ind. 4S8; Conner  f.Citl- 
havlng  a  lawful  wife  at  the  time  then     zen's  St.  R.  Co.,  loc   Ind.  63 ;   55   Am. 


oiTense  wai  committed  wag  not  stated,  Batch,  105  Ind.  gj ;  Flttsburfh,  etc.,  R. 

the  verdict    was   declared    Imperfect.  Co.  t>.  Adams,  105  Ind.  151 ;  Indlanapo- 

Com.  T'.  Call,  31  Pick.  [Mas*.]  509133  lis,  etc.,  R.  Co.  v.  Bush,  loi   Ind.  581; 

Am.  Dec.  384.  Pittsburgh,  etc.,  R.  Co.  v.  Spencer,  9S 

No  facts  can  be  inferred  by  the  court  Ind.  186;  Dixon  t>.  Duke,  85  Ind.434; 

which  the  jury  have  not  Inferred  and  Hamilton  County  v.  NewHn,  133  Ind. 

■et  forth.     Especially  is  this  the  case  17 ;  Evansville,  etc.,  R.  Co.  v.  Taft,  3 

against  a  defendant  In  a  criminal  case.  Ind.   App.  337;   Kltts  v.   Wilaon,  1311 

Peopleii.  Wells,  S  Mich.  104.  Ind.  493;   Hankey  n.  Down^,  3  Ind. 

1.  When  the  verdict  returned  on  the  App.  335;  LouisvUte,  etc.,  R.  Co.  v. 
trialof  a  criminal  case  fails  to  pronounce  Frawley,  no  Ind.  18;  Toledo,  etc_  R. 
affirmatively  or  negatively  on  all  the  Co.  v.  Tapp,  6  Ind.  App.  304;  Rich- 
facts  necessary  to  enable  the  court  to  mond  n.  Tallmadge,  16  Johns.  (N.  Y.) 
give  judgment,  the  order  of  the  court  307;  McCarty  v.  Hudsons,  34  Wend. 
ahould  be  that  the  jury  retire  for  fur-  (N.  Y.)  391 ;  U.  S.  v.  Cottier,  3  Blatchf. 
ther  deliberation,  but  when  this  order  (U.  S.)  335 ;  Butler  v.  Hopper,  i  Wash. 
Is  not  made,  tt  does  not  entitle  the  de-  lU.  S.j  499. 

fendant  to  a  discharge,  but  t)ie  court  Lazal  Conoluloiu, — The  court  Is  to 

may  set  aside  the  defective  verdict  and  draw  legal  conclusions  upon  the  facts ;  if 

order  a  new  trial.     State  t/.  Arthur,  31  the  jury  draw  such  conclusions,  the  ooutt 

Iowa  333.    And  see  State  v.  Curtis,  71  may  reject  that  portion  of  the  special 

N.  Car.  56;   State  v.  Wallace,  3  Ired.  verdict  and  pronounce  judgment  upon 

(N.  Car.)  195 ;   State  v.  Lowry,  74  N.  the  facts  alone.     Butler  v.  Hopper,  i 

Car.  131.  Wash.  (U.  S.)  499;  Indianapolta,  ctc^ 

9.  Slateu.  Arthur,3i  Iowa  333;  State  R.  Co.  v.  Bush,  loi   Ind.  583;   Louls- 

V.  Ritchie,  3  La.  Ann.  511.  ville,  etc.,  R.  Co.  r.  Balch,  105  Ind.  93; 

Cow^ra.— The  statement  that  a  ver-  Plttahurgh,  etc.,  R,  Co.  r.  Adams,  105 

diet,  deficient  In  setting  forth  the  easen-  Ind.   151;   Louisville,   etc.,  R.   Co.  r. 

tial  elements   of   the  offense   charged,  Flanagan,  113  Ind.  488.    And  see  Smith 

does  not  operate  as  an  acquittal,  ts  con-  v.  Inland,  4  Utah  1B7. 

tradlcted   by  the  decision  rendered   In  HoUon  to  Ititte  Out. — If  conclusions 

Slate  v.  Belk,  76  N.  Car.  10.     Observe  of  taw  are  stated  in  a  special  verdict, 

the  remarks  of  the  court:  "  It  is  famll-  the   court   will  disregaid   them,  tiut  it 

iar  law,"  says  Rodman,  I,,  in  this  case,  is    not    error  to  refuse  to  strike  them 

"  that  nothing  can  be  added  to  a  special  out.     Louisville,  etc.,  R.  Co.  v.  Praw- 

verdict  by  inference.     If  it  omits  to  set  ley,  1 10  Ind.  18. 

forth  any  fact  essential  to  constitute  the  Facta    In    laaoa. — K    special  verdict 

offense  charged,  it  is  defective  and  the  should  be  limited  to  the  case  made  by 

defendant  must  l>e  held  acquitted ;  In  the  pleadings,  should  find  all  the  fad's 

like  manner.  If  It  shows  a  defense,  the  proven  under  the  Issues,  and  should  not 

defendant  must  be  acquitted."  embody   or  state    conclusioas  of   law. 
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and  if  the  verdict,  stripped  of  its  superfluity,  is  yet  sufficient  to 

support  a  judgment  either  way  under  the  issues,  a  motion  for  a 
venire  facias  de  novo  will  be  overruled.* 

g.  Form^Preparation  of. — The  jury  have  nothing  to  do 

with  the  formal  preparation  of  the  special  verdict.  When  it  is 
agreed  that  such  a  verdict  shall  be  given,  the  jury  merely  state 
their  conclusions  as  to  the  existence  of  any  fact  remaining  in 
doubt,  and  the  verdict  is  then  adjusted  as  to  form  by  the  counsel 
on  both  sides  under  the  supervision  of  the  judge.^ 

Pittsburgh,  etc.,  R.  Co.  v.  Adami,  loj  upon  themKlve«  to  collect  the  contenia 

lod.  iji;  Indiana,  etc^  R.  Co.  v.  Flo-  of  a  deed,  and  ret  bj  the  same  verdict 

nelL  ii6  Ind.  414 ;  U.   S.   i>.  Collier,  3  find  that  deed  In  kaec  vnrha,  the  court 

Blatchf.  ( U.  S.)  315-  !•  "O*  to  regard  the  collection  they  have 

In  an  action  of  debt  brought  against  made    o{    the    sulMtance  of   the   deed 

a  sheriff  for  the  escape  of  a  prisoner  itself." 

who  had  been  in  execution  at  the  suit  1.  Hejden's  Case,  4  Coke  416;  U.  S. 
of  the  plaintiffs,  the  jury  found  a  special  w.Collier,3  Blatchf.  (U.  S.)  335;  Con- 
verdict  to  the  effect  that  the  prisoner  ner  ii.  Citizens' St.  R.  Co.,  10;  Ind.  62; 
had  returned  voluntarily  before  the  SS  Am.  Rep.  177;  Pittsburgh,  etc.,  R. 
tuilwasbrought,  and  continued  that  the  Co.  v.  Adams,  to;  Ind.  151;  Indiana, 
defendant  had  not  filed  with  his  plea  etc.,  R.  Co.  -u.  Flnnell,  116  Ind.  144; 
an  affidavit  that  the  escape  was  without  LoulBvllle,  etc^  R,  Co.  -o.  Green,  uo 
hii knowledge  or  consent  It  v»a«  held  Ind.  167;  Terre  Haute,  etc,  R.  Co.  r. 
that  the  fact  found  by  the  jury  that  the  Brunker,  128  Ind.  542;  Reeves  o.  Grot- 
plea  was  accompanied  by  no  such  afR-  tendick,  131  Ind.  107. 
davit,  was  a  finding  not  within  the  is-  Where  the  jury.  In  their  special  ver- 
lue  before  them,  as  they  had  nothing  to  diet,  not  only  find  facts  but  also  con- 
do  with  the  legal  requisites  of  the  plea,  elusions  of  law,  the  court,  In  rendering 
and  that  this  excess  was  to  be  rejected  judgment,  may  look  only  to  the  facta, 
as  surplusage.  Richmond  v.  Tall-  disregarding  the  conclustona  of  law. 
madge,  16  Johne.  (N.  Y.)  307.  Thus,  a  special  verdict  which  seems  to 

larerantlal  Oonelnatoiu. — The  jury,  In  be  incongruous  in  finding  that  in  any 

m  action  of  negligence,  after  stating  the  event   the   defendant  was   entitled   to 

facts  which  occasioned  the  mislortune,  certain   Items,  and   yet  declaring  that 

said  that,  "  The  conduct  of  the  plaintiff  the  allowance  of  such  items  depended 

on  the  Dccaaion  of  the  Injury  was  or-  upon    conctueions   of   law   to   be  sub- 

ditiarily  prudent  and  cautious  under  the  mitted  Co  the  decision  of  the  court,  has 

circumstances,   and   that  he    did    not  been  construed   as  not  restricting  the 

wholly  contribute  to  the  said  injury  by  authority  of  the  court  to  past  upon  the 

anr   fault  or   negligence  on  his  part,  whole   subject-matter  including  those 

but  that  said  injury  was  caused  mostly  items.     U.  S.  v.  Collier,  3  Blatcbf.  (U. 

bvihe  agent  of  the  defendant, driverof  S.)  3^5. 

liidcar.*'  Mitchell,  J.,  In  delivering  the  OpUiloii   of  Jutt— The  jury   in   an 

opinion   of  the  court,   observed     that,  action  of  trover,  after  stating  the  facts, 

in  detennlning  the  legal  value  and  qual-  declared  that  If  a  certain  ueage,  alleged 

ity  of  the  facts  found,  the  paragraph  by  the  defendant,  was  allowed  to  pre- 

«t out  was  nothing   more   than  Inter-  vail,  the  plaintiff  could   not  recover; 

ences   on    conclusions,  drawn   by   the  but  the  court  finding  sufficient  facts  to 

jury  upon    the   precedent    facts,   and  sustain  the  claim,  disregarded  the  opln- 

npon  tJiesc  it  was  not  the  province   o(  ion  of  the  jury  and  entered  judgment 

the  jury,  either  10  express  opinions  or  on   the   verdict.     Erwin    v.   Clark,   13 

draw  conclusions.     Conner  v.  Citizens'  Mich.  10. 

SlR.  Co.,  loj  Ind. 63*  55  Am.  Rep.  177.  9.  EnxUsh  rractloa.~-Under   the  old 

In   Rowe  v.    Huntingdon,    Vaughn  English  practice  a  minute  or  memo- 

77,  it  wai  said  that,  "As  a  witness  may  randum  was  made  of  the  facts  on  which 

prove  the  contents  of  a  deed  or  will,  so  II   was  desired    that  the   jury    should 

may  a  jury  find  them,  the  deed  or  will  pass,  and  submitted  tothe  judgeforbia 

itself  not  being  found  in   kaec   I'trba.  approval.     It   was  then  signed  by  one 

But  if  a  jury  by  their  verdict  shall  take  counsel  for  each  party,  although  if  all 
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the  counsel  Tor  one  side  rtlagcd  to  sign  gtructlon»  of  the  court  and  the  Mgu- 

it,  the  court  might   still   present  it  to  ment  of  counsel.      The  evidence  wu 

the  Jury  ag  signed  by  only  one  party,  fresh  in  their  recolfectionB.    Thej  were 

After   passing   through  tire   hands  of  entirely  competent  to  determine  vhit 

the  jury  the  finding  wns  entered  in  the  facts  had  been  proved.     They  vere  re- 

mlnute  book  of  the  clerk,  and  a  copy  quired  to  find  facts  from  their  own  cob- 

furnisbed   to   counsel.      From   these  victlons,  and  upon  their  own  responsi- 

minutes  it  was   the  duty  of  the  party,  bility.  ^  They  had  the  undoubted  right 

at   whose   request   special    facts  were  to  adopteither  draft  submitted  tothem, 

found,   to   draw   til  e  formal  verdict.  If  they  found,  as  a  question  of  fact,upoii 

Either   litigant,    however,  was    privi-  their  oathe,  Chat  it  contained  the  facte; 

leged  to  do  so.    The   whole   proceed-  or  tbey  had  the  right  to  alter  orchange 

Ings  were  then  entered  on  the  record  them  to  correspond  with  their  lecollec- 

and  argued  before  the  court  in  bank,  tlons  of  the  testimony;  or  they  had  the 

10  Bacon's  Abr,,  "Verdict"  D.  tight  to  prepare  a  special  verdict  for 

Speaking  of  the  present  practice  In  themselves.      We  think  that  It  is  the 

£H^/aHrf,itlssaid,tnStephenoD  Plead-  duty  of  the  court,  whenever  a  special 

ing  91,  "that  the  jury  have  nothing  verdict  ii  demanded,  to  give  each  of  the 

to  do  with  the  formal  preparation  m  parties  the  privilege  and  time  required 

the  special  verdict.     When  It  la  agreed  to  prepare  with  care  the  draft  of  a  spe- 

that  a  verdict  of   that  kind   Is   to   be  cial   verdict.     If   either  of   the  par^ 

given,   the  jury   merely  declare   their  should  refuse  to  do  so,  this  would  in  no 

opinion   as   to  any  tact  remaining  in  manner  deprive  the  other  party  of  the 

doubt,  and  then  the  verdict  la  adjusted  right;   and   the  paKy    refusing  would 

without  their  further  interference.     It  have  no  right  to  complain  that  the  other 

Is  settled,  under  the  correction  of  the  party  had   gained    an  advantage  over 

judge,  by  the  counsel  and  attorn^s  on  him  by  presenting  his  views  of  the  evi- 

eitherBide.BCCOrdingtathestateof facta  dence   to   the  jury.     Jurors   are  very 

as  found  by  the  jury,  with  respect  to  all  competent  to  understand  the  evidence, 

particulars  on  which  they  have  deliver-  ^nd  facts  and  draw  conclusions  from 

ed  an  opinion;  and  with  respect  toother  the  facts  found ;  but  as  a  general  rule, 

particulars,  according  to  the  state  of  and   especially   In    complicated  cases, 

facts  which  it  Is  agreed  that  they  ought  they  are  not  equal  to  the  task  of  prepar- 

to  find  upon  the  evidence  before  them.  Ing   a   special   verdict.      They   do  not 

The  special  verdict,  when  its  form  Is  know   what   facts  should  be  found  to 

thus   settled,   Is,   together  with    the  cover   the   issues,   nor   the   manner  of 

whole  proceedings  on  the  trial,  then  stating  them."      See  also  Hopkins  r. 

entered  on  record  and  the  question  of  Stanley,  43  Ind.  558. 

law  arising  on   facts  found,  is  argued  In   Pittsburg,  etc.,  R,  Co.  v.  Ruby, 

before  the  court  In  bank,  and  decided  38  Ind.  194;  10  Am.  Rep.  iii,  thednll 

by  that  court  as  in  case  of  demurrer."  of  the  special  verdict  was  written  out 

See  also  2  Tidd's  Practice  S97.  in  full  by  the  attorneys  for  each  side, 

Amarlean  PrmeUee. — Each  party  may  and  both  forms  submitted  to  the  jury 
draw  up  a  special  verdict  in  proper  form,  with  proper  Instructions  from  the  court, 
setting  forth  such  facts  as  he  thinks  the  The  amount  of  damages  was  inserted 
evidence  establishes  and  are  necessary  In  the  draft  prepared  bv  the  plain- 
to  be  Incorporated  therein,  and  have  ft  tiff's  attorney,  was  signed  by  tbe  fore- 
submitted  to  the  jury  for  their  delibera-  man  and  returned  into  court  without 
tfon.  If  this  Is  done  by  both  parties,  any  other  change  or  alteration, 
the  jury   will   have   before    them   the  Bnparvlalan  of  Court. — In   Miller  t>. 

E roper  form,  and  the  state  of  facts  which  Shackleford,   4  Dana  (Ky.)   364,  it  Is 

I  claimed  to  be  proved  by  each  part^,  said ;    "  A  jury  It  not  expected  to  be 

They  may  adopt  either  in  whole  or  in  able  (especially  in  a  complicated  case) 

part,  or  reject  both  and  prepare  such  a  to  draw  up  a  special  verdict  without 

recital  of  facts  as,  In  their  judgment,  is  assistance.     The  facts  are  to  be  found 

warranted  by  the  evidence,  upon  their  own  convictions  and  respon- 

Buskirk,  J.,   delivering  the    opinion  sibillty ;  the  form  of  the  finding,  and  iu 

of  the  court,  in  Pittsburg,  etc.,  R.  Co.  sufficiency  as  to  tbe  extent  of  the  facts 

V.  Ruby,  38  Ind.  309,  said:    "TTie  jury  embraced,  must  be  looked  to   by  the 

had  before  them  the  outline  of  the  facts  court." 

that  each  party  claimed  to  have  proved  When  a  special  verdict  is  demanded, 

upon  the  trial,  and  the  proper  form  and  the  court  has  a  large  discretion  in  Gi- 

tnajiner  of  stating  them,  with  the  in-  ing  tbe  term  and  scope  of  the  specific 
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h.  Amendment  of  Special  Verdict. — It  seems  that  a  special 
verdict  may  be  amended  so  as  to  be  put  in  proper  form  in  the 
same  manner  as  a  general  verdict.'  However,  if  the  alteration 
amounts  to  a  substantial  variation  from  the  verdict  as  returned, 
the  consent  of  the  parties  to  the  suit  is  requisite.* 

qneilions   to   be   submitted ;   but  thej  Tacts  necMsarj  (o  b«  found  to    corer 

must  necessarily  cover  &I1  the  contro-  the  issue*,  the  testimonj  in  the  cause, 

verted  linics.     Knowlton  i>.  Milwau-  and  tbe  requisite   fomi  to  be  adopted. 

keeR.Co.,59WU.i7S.  And  see  Doran  Nor  do  «c  think  that  there  Is  an/ dan- 

V.  Rran,  8i   Wis.  63 ;  Herbst  Import-  ger  that  an  attornej'  would  take  advan- 

ingCo.  V.  Bumham,  8t  Wis.  40S.  tageofhis  position  to  deceive  or  mislead 

The  form  of  the  verdict  submitted  is  the  jury.     An  attorney  acts  under  the 

brgeJf  within  the  discretion  of  the  trial  solcRiuity  of  an  oath,  and  the  responsi- 

coort,  and  it  should  see  that  the  ques-  hility  that  he  owes  the  court,  the  jury, 

tioni  cover  all  the  controverted  Issues  his  client,  and  the  public;  and  all  these 

of  fact ;  otherwise,  there  must  neces-  weighty   considerations   would   induce 

tarily  be  a   failure  to  determine  such  bim  to  act  fairly  and  (ruthfuUy  In  pre- 

istuei,  resulting  in  a  mistrial.     Pratt  i>.  paring  a  special   verdict.     Betides,  he 

Feck,  65  Wis.  463.  knows  that  If  he  does  not  state  the  facts 

It  is  no  objection  to  a  special  verdict  correctljr.ihe  fraud  would  be  discovered 

that  it  is  drawn  up  by  counsel  in  the  by  the  jury,  and  would  operate  to  the 

cue,  In  order  to  ahow  what  facts  must  prejudice  of  his  client  and  the  Injury  of 

be   inserted  (if    found    true)   snd  the  his  cause."     Buskirk,  J.,  in  Pittsburg, 

proper  form  of  stating  them,  provided  etc.,   R.  Co.  v.  Ruby,  38  Ind.  394 ;  10 

lbs)  tbe  rights  and  duties  of  the  jurv.  Am,  Rep.  iii. 

the  effect  of  their  verdict,  etc.,  is  fully  Dntr  of  FlKlntUT'i  Oonsaal.— It  Is  the 

explained  to  them  by  the  court.    Miller  duty  of  the   pUintilf' s  counsel  to  have 

V.  Shackleford,  4.  Dana  (Ky.)  264.  the  special  verdict  properly  drawn  up, 

IU]rB«DTS,vnbrtlMOoiut.— In  Car-  settled,  and  entered  of  record.     Wail- 

Uo  V.  Donegan,  15  Kan.  173,  the  parties  Ingford  v.  Dunlap,  14  Pa.  St.  31.    And 

having  asked   for  a   special  verdict,  a  see  Percival  11.  Jones,  1  Johns.  Cas.  (N. 

form  was  prepared  by  tbe  court  and  sub-  Y.)  393. 

mitted  to  the  jury,  without  the  knowl-  Svtry    larakbl*    niet. — Where    the 

edge  of  the  counsel  for  either  party,  form  of  the  special  verdict  Is  prepared 

The  jury  adopted  this  form  and  on  ap-  t>efore  hand  by  the  court  or  counsel  of 

pral  the  special  verdict  was  sustained,  the  parties,  and  submitted  to  tbe  jury. 

It  was  said,  however,  by  Buskirk,  J.,  it  should  cover  every  controverted  Issu- 

io  Pittsburg,  etc„  R.  Co.  v.  Ruby.  38  able  fact.     [loppe  v.  Chicago,  etc.,   R. 

Ind,  394;  10  Am.  Rep.  iii,that  "The  Co.,  61  Wis.  358;  McLlmans  tJ.   Lan- 

court  should   not  be   required  to  pre-  caster,  63  Wis.  604  ;  Pratt  v.   Peck,  65 

tare  a  special  verdict  for  many  reasons.  Wis.  463. 

1  tbe  first  place,  the  opinion  o(  the  Poaillve,   Slrset,    I&tAUlHIila. — The 

conrtasto  what  had  been  proved  would  questions  submitted  for  a  special  ver- 

haveunduelnflwencewith  tbe  jury.     In  diet  should  admit  of   positive,  direct, 

tbe  Dezt  place  the  court  is  required  to  and   intelligible   answers.     Murray  v. 

patsupon  theformandsufficlencyofthe  Abbot,  61  Wis.  198. 

•pedal  verdlci.     And  in  the  third  place,  X.  Archlbold's  Grim.  PI.  &  Ev.  148;  1 

after  the  verdict  has  l>een  returned,  the  Bishop's   Crim.  Proc.,  ^   1013,  note  9; 

courtiifrequently  required  topassupon  Qulnn  v.  State,  133  Ind.  59;  Crich  v. 

motions  for  veniri  di  novo,  new  trial,  Williamsburg  P.  Ins.  Co.,  45  Minn.  444; 

sndinsrrestofjudgTnent;  and  this  can-  Sleight  v.  Hartshorn,  1  Johns,  fN.  Y.) 

not  be  fairly  and  satisfactorily  done,  if  149.     See  snfra^  this  title,  Amendment 

the  judge  has  been  required  to  prepare  of  Verdict. 

t  draft  of  what  he  believed  had  been  a.  Walker  n.  Dewing;  8  Pick.  (Mass.) 

proved  at  the   trial,"     And   see   Ger-  520;  U.  S.  i',  Bird.a  Brev,  (S,  Car.)  8;;. 

mond  V.  Central  Vermont  R.  Co.,  65  The   court  on  Its   own    res  pan  si  hility 

Vtii6.  alone  can  never  amend  a  special  ver- 

Omld Ba  DMwn  by  ConiiMl.— " The  dlctlnmatterofsubsUnce.    Archibold'a 

counsel  engaged  in  a  trial  of  a  cause,  Crim.  PI.  &  Ev.  14S ;  i  Bishop's  Crim. 

underaiaod   Oie    iuue*    involved,   the  Proc.,^  1013;  Rex  v.Hayes.a  Stra.843; 
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Twdlst  SoldMt  to  OidnloB.  VERDICT.  Vndlvt  tol^Mt  U  0|Um. 

4.  Terdiot  Bobjeot  to  Opinion. — It  seems  that  at  common  law  a 
jury  may  return  a  general  verdict  for  the  one  party  or  the  other, 
subject  to  the  opinion  of  the  court  on  a  point  of  law.*  This  is 
not  properly  a  general,  nor  yet  is  it  a  special  verdict,''  though 
some  text-writers  have  designated  it  a  species  of  the  latter  class  ;• 
it  seems  rather  to  be  a  hybrid,  partaking  of  the  characteristics  of 
both  a  general  and  special  verdict. 

Rex  V.  Kent,  i    Salk.   47;  Walker   v.  verdict  flndinc  all  the  fact«  tuppOMd 

Dewing,8  Pick.  (Mbsb.)^19;  People  V.  to  belong  to  the  case  and  refetTiag  to 

Wella,8  Mich.  103 ;  CHch  »,  Williams-  the  court  the  decision  of  the  law  iris- 

burg  F.  InB.  Co.,  45  Minn.  444;  Wal-  ing  on  those  facts.     The  jurr  do  not 

lin^ord     V.   Dunlap,    14     Pa.   St.   31;  profcM  to  find  all  the  facts  which  con- 

Olhweiler  v.  Lohmann,  83  Wti.  19S.  stitute  the  case.     On  the  cootrarj,  the 

1.  An   illustration  of  this  species  oE  finding  is  a  general  one  that  the  plaio- 

verdict    Is    afforded    hy   the    case    of  tlfTs  are  free,  unless,  upon  a  single  point 

Castle   V.  Hobbs,  Cro.  Car.  31,  which  of  taw  reserved,  the  court  shall  beof 

was  an  action  of  ejectment  for  lands  in  the  opinion  that  the  law  is  for  thede- 

which  letters  patent  from  the  Crown  fendant.    There  can  be  no  difficulty  in 

were  the  basis  of  contention.     Here  the  comprehending  the   true   nature  of  a 

jury  concluded  "  that  if  it  were  a  good  verdict  like  this,  although  writen  In 

patent,   then   I'or  defendant ;  if  other-  attempting  to  name  It  maj  not  have 

wise,  then  for  the  plaintllT."  used  terms  of  the  greatest  preciEion." 

Where  a  doubtful  question  of  law  t.  "Another  method,"  saja  Black- 
arises  in  the  trial  of  a  cause,  by  agree-  stone,  "of  finding  a  species  of  special 
,  ment  of  counsel  It  may  be  reserved  verdict,  is  when  the  jury  find  a  vet- 
and  the  trial  proceed,  and  a  verdict  diet  generally  for  the  plaintiff,  but  tub- 
rendered  subject  to  the  opinion  of  the  ject,  nevertheless,  to  the  opinion  of  the 
court  upon  this  point  of  law.  Brooks  judge  of  the  court  above,  on  a  specif 
t.  RatcllfT,  II  Ired.  (N,  Car.)  311.  -.—  ^   .      ..  -    --.     ...    -_.-.l 

Points  of  law  reserved  for  the  deci- 
sion of  the  court  On  which  the  fate  of 
the  case  depends,  ought  to  appear  on         Penmylvania. — Citing  this  porlioa 

the  record  before  It  is  closed.  Robin-  of  Blackstone  the  court,  in  Walling- 
ford  V.  Dunlap,  14  Pa.  St.  33,  said: 
"  But  this  proceeding  has  gone  out  at 

Rand.  (Va.)  134,  which  was  an  action  practice;  perhaps  it   never  existed  in 

brought  br  a  slave  to  recover  his  free-  PtHHtylvania." 

dom,the  jury  brought  in   a  verdict:         However,  in   Watsontown  Car  Co. 

>'  We,  the  jury,  fincTfor  the  plaintiffs  v.  Elmsport  Lumber  Co.,   99  Pa.  St 

their  freedom  and  one  cent  damages,  605,  a  general  verdict  subject  to  a  point 

subject   to   the   opinion   of    the   court  reserved  was  rendered,  and  io  this  coo- 

whether  the  removal  of  A  B  with  his  nectlon  it  was  held  that  the  question 

family,  from  the  State  of  Maryland  to  thus  reserved  must  t>e  distinctly  stated, 

the  county  of  Rockingham  in  ttiis  state,  and  the  facts  on  which   it  arises  must 

in  the  month  of  November,  iSoo,  and  either  be  admitted  on  the  record,  or 

the  bringing  with    him  ttie  plaintiffs,  found  by  the  jury.     See  also  Wilson  t>. 

and  the  taking  the  oaih  prescribed  by  Steamboat  "Ajscarora,  J5  Pa.  St.  317; 

law  within  sixty  days  after  his  arrival  Ferguson  r.  Wright,  61  Pa.  St.  ijS. 
In  Rockingham  county,  by  C,  the  wife         In  a  Tidd's  Practice  898,  it  Is  said: 

of  said  A  B,  was  a  compliance  with  "  Another  method  of  finding  a  species 

the  law  regulating  the  importation  of  of  special  verdict  Is  when  the  jury  find 

slaves.     If,  in  the  opinion  of  the  court,  a  verdict  generally  for  either  par^,  but 

the  law  l>e  for  the  defendant,  then  we  subject,  nevertheless,  to  the  opinion  of 

find  for  the  defendant."  the  court,  on  a  special  case,  stated  by 

3.  The  court,  in  McMichen  v.  Amos,  the  counsel  on  both  sides  with  regard 

4  Rand.  (Va.J   T34,  in  its  observations  to  a  matter  of  law." 
regarding  the  verdict  set  forth  above,        DUfisrsnoa   of   RoliMiieUitiira.-   *~    ' 
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^tdti  iLrfioci.                        VERDICT.  At  OofluoMi  bw. 

5.  Special  Hading*— a.  AT  Common  Law. — Under  the  common 
law,  as  it  existed  in  England,  a  jury,  possessing  the  unquestioned 
right  to  return,  at  their  discretion,  either  a  general  or  a  special  ver- 
dict, could  not  be  compelled  to  do  more,  the  court  having  no 
power  to  require,  in  addition  to  ageneralverdict,  findings  as  to  the 
existence  of  particular  facts.' 

imslead  In  Wbltesboro  Fire  Department  v. 
da  gen-  Thomson,  i6  Hun  (N.  Y.)  474,  the 
enl  Tcrdtct  far  the  plaintiff,  subiect  to  order  directing  the  verdict  lubject  to 
the  opinioD  of  the  Judge,  or  the  court  the  opinion  of  the  court  was  held  to  be 
above,  oD  a  special  case  stated  by  the  Illegal,  inasmuch  as  exception  had  been 
counsel  on  both  sides  in  regard  to  a  taltcn  by  each  party  to  the  rulings  ad- 
matter  of  law."  mitting  or  excluding  evidence,  and  the 
In  an  action  of  waste,  a  verdict  find-  defendants  had  also  excepted  (o  the  re< 
ing  for  the  plaintiff  and  assessing  dam-  fusa!  of  the  judge  to  submit  to  the  jurr 
ages  is,  neverthelesB,  a  general  verdict,  certain  questions  of  fact.  Sec  also  Hall 
though  it  ta  subject  to  the  opinion  of  v.  Hall,  13  Hun  (N.  Y.)  306. 
the  court,  whether  upon  certain  facts  Where  a  verdict  Is  ordered  subject  to 
stated  the  plaintiff  can  maintain  the  the  opinion  of  the  court,  without  quall- 
actiou.  Dejarnatte  v.  Allen,  5  Gratt  fication,  exceptions  cannot  be  heard, 
(Va.}  499-  and  the  only  question  before  the  gen- 
la  Neiu  rerk,  the  Code  ot  Civil  eral  term  Is,  which  party  is  entitled  to 
Procedure,  {  1 185,  provides  that  where,  final  judgment  on  the  un controverted 
upon  the  trial  of  an  issue  by  a  jury,  the  facts.  For  that  reason  It  Is  Improper 
cue  presents  only  questions  of  law,  the  to  direct  a  verdict  subject  to  the  opin- 
judge  may  direct  the  juij  to  render  a  ion  of  the  court  where  exceptions  have 
lerdict  subject  to  the  opinion  of  the  been  taken  on  the  trial  or  the  facta  are 
court.  controverted.  Durant  v.  Abendroth, 
69  N.  Y.  148;  3j  Am.  Rep.  158. 
Oa  BxoavllMia. — A  disputea  question 
subject  to  the  opinion  of  the  court,  ap-  of  fact,  conflicting  evidence  In  relation 
plies  only  to  cases  where,  the  facts  be-  thereto,  and  exceptions  to  the  exclusion 
Ing  found  or  conceded,  it  only  remains  of  evidence,  prevent  the  court  at  a  spe- 
to  pronounce  the  law.  Whitaker  v.  cial  term  from  sending  the  case  to  be 
Merrill,  1&  Barb.  (N,  Y.)  ej6;  Sackett  heard  in  the  first  Instance  at  the  gen- 
V.  Spencer,  39  Barb.  (N.  Y.)  180;  Bell  eral  term  unless  on  exceptions.  Cobb 
V.  Shibley.  33  Barb.  (N.  Y.)  610;  «.  Cornish,  16  N.  Y.  6oi;  Gilbert  v. 
People  V.  Ransom,  56  Barb,  (N,  Y.)  Beach,  16  N.  Y.  606;  Brower  v.  Orser, 
^14;  Briggs  V.  Merrill,  5S  Barb.  (N.  3  Bosw.  (N.  Y.)  365 ;  Sackett  v.  Spen- 
V.J  389;  Wilcox  -u.  Hoch,62  Barb.  (N.  cer.  39  Barb.  (N.  Y.)  180. 
Y.)  509;  Brooklyn  City  Bank  v.  Mc-  InttnacM  is  flnpport  of  Terdlot. — 
Chesney,  10  N.  Y.  340 ;  Purchase  v.  When  a  verdict  Is  taken  subject  to  the 
Matteson,  »5  N.  Y.  iii;  Byrnes  v,  opinion  of  the  coiirt,  tvtry  inference 
Cohoes,  67  N.  Y.  3041  Biddlecom  v.  which  a  jury  would  be  justified  In  draw- 
Newtoo,  13  Hun  (N.  Y.J  581;  Pur-  In g  from  the  evidence,  the  court  will 
chase  v.  New  York  Eich.  Bank,  ro  draw  In  support  of  the  verdict.  Wll- 
Bosw.  (N.  Y.)  564;  Brower  v.  Orser,  a  Hams  f .  North  America  Ins.  Co.,  1  Hilt. 

(N.  Y.)  345. 

1.  In  Devises  v.  Clark,  3  Ad.  ft  El. 
the  trial  court  directed  a  verdict  sub-  ^;o6;  30  E.  C.  L.  135,  It  was  held  that  the 
ject  to  the  opinion  of  the  general  jury  have  a  right  to  find  a  general  ver- 
term.  This  was  held  to  be  no  error  diet  (the  case  being  tried  on  the  gen- 
fay  the  court  of  appeals,  as  there  was  eral  issue)  and  they  cannot  be  required 
no  conflict  of  evidence  as  to  the  ma-  to  find  a  particular  fact.  The  same 
ttrial  facts,  nor  any  doubtful  infer-  principle  was  recognized  in  Davies  v. 
snces  to  lie  deduced  from  the  facts  Lowndes,  1  BIng.  N.  C  as,  619.  Upon 
proved,  nor  an^  exception  but  to  the  the  trial  at  bar  of  a  writ  of  right  the 
denial  of  the  motion  for  nonsuit  made  tenant  claimed  to  hold  the  property  In 
when  the  plaintiff  rested,  and  also  at  dispute  under  a  will,  but  the  court,  with 
the  close  of  the  whole  evidence.  a  view  to  render  superfluous  any  quea- 
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BpMdftl  Hndingt.  VERDICT.  At  Oommb  Int. 

The  practice  of  having  the  jury  find  specially  on  one  or  more 
questions  of  fact,  at  the  time  their  general  verdict  is  returned,  for 
the  purpose  of  exhibiting  the  grounds  upon  which  it  is  founded, 
seems  to  have  been  accorded  its  first  distinct  recognition  in  some 
of  the  New  England  States,  as  the  offspring  of  practical  utility 
and  convenience,  rather  than  the  creature  of  legislative  enact- 
ment^ 

In  these  jurisdictions  it  is  held  that  the  presiding  judge  may 
interrogate  the  jury,  when  they  return  their  general  verdict,  as  to 
the  grounds  upon  which  they  found  it,*  or  may  instruct  them 
to  return  with  their  general  verdict  findings  as  to  certain  facts, 
the  existence  of  which  is  material  to  the  rights  of  the  parties, 

tlon  asto the effectof  thewill, requested  neednotsajanjlhtngmore."  Wbenthe 

the  members  of  the  grand  aesize,  before  jury  returned  into  court  with  their  ver- 

considering   their    general  verdict,   to  diet,  which  wa»  tor  the  defendant, the/ 

find  whether  or  not  the  demandant,  who  also,  In  answer  to  a  question   from  the 

claimed  a*  heir  of  the  blood  of  the  per-  judge,  said  they  found  their  verdict  on 

eon    last  seised,    had    established   her  the  ground  that  no  loan  or  payment  of 

pedigree  to  their  satisfaction.     The  money  had  been  made  to  the  defendant, 

raembera  of  the  grand   assize  found  a  etc.     The    plaintiff    excepted    to    thit 

Sneral  verdict  for  the  tenant  and  re-  question,  but  it  was  held  by  the  ippel- 

sed  to  expresa  anj  opinion  upon  the  late  court  that  the   presiding  judge,  In 

demandant's   pedigree,   and,   though  a  the   exercise    of  his  discretion,   could 

bill  of  exceptions  was  tendered  on  other  properly  inquire  of  the  jury  the  ground* 

grounds,   neither  the  counsel  nor  the  upon  which   they  found  thdr  verdict 

court  excepted  to  the  general  verdict,  for  the  defendant.     He  was   not  even 

1,  The  case  of  Hii  v.  Drury,  5  Pick,  precluded   from   doing  so,  because  he 

(Mass.)  302,  is  the  first  inatance  of  this  stated  to  them,  at  the  conclusion  of  his 

practice  which  we  have  noticed.     In  charge,  that  if  they  found  for  the  plain- 

this  case,  the  court  held  that  the  jury,  tiff,  he  should  ask  them   to  say  upon 

by  their  oath   to  give  a  true  verdict,  which  count,  but  if  they  found  for 

were  as  much  bound  to  make  true  an-  the  defendant,  they  need  say  nothing 

swerg  in  court  touching  their  verdict  more. 

as  ir  they  had  been  sworn   specifically  Inanlrr — Vlmi  Made. — In  Maime,  in 

for  that  purpose.  the  caseof  Smith  v.   Putney,  6  Me.  91, 

S.  Lawler  v.  Earle,  5  Allen  (Mass.)  it  was  held  that  the  inquiry  to  deter- 

la;  Spoor  v.  Spooner,  11  Met.  (Maes.)  mine  whether  the  verdict  of  a  jury  be 

iSli  Mair   v.  Bassett,   117   Mail.  356;  conformable  to  legal  principles,  must 

FInt  Congregational  Church  v.  Hoi-  be  made  at  the  time   of  the  return  of 

yolte  Mut.  Ins.  Co.  (Vaas.  i893),33  N.  the    verdict.     In    Ifew  Haniftliirt,  it 

E.  Rep.  573 ;  Smith  v.  Putney,  18   Me.  has  been  held  in  Clongh  v.  Clough,  16 

91 ;  Dyer  v.  Greene,  23  Me.  464;  Gor-  N.  H.  14,  and  Dearborn  v.  Newhall,  63 

don  V.  Wflkins,  lo  Me,  1J4;  Walkerti.  N.  H.  301  that  this  may  be  done  after 

Bailey,  6j  Me.  354;   Walker  v.  Saw-  the  jury  have  been  discharged  from  the 

yer,  13  N.   H.  196;   Smith  v.   Powers,  case  and  have  separated. 

15  N.  H.  S46;   Johnson  v.  Haverhill,  The  objeetof  these  interrogations  is 

3^  N.  H.  74;  Clough  V.  Clough,  z6  N.  that  It  may  be  determined,  bj  the  an- 

ri.   14;   Dearborn  v.  Newhall,  63    N,  swers  elicited,  whether  or  not  the  case 

H.  301 ;   Morris  v.   Haverblll,   65   N.  has   been   properly   tried.      Pierce    i: 

H.  89.  Woodward,  6  Pick.   (Mass.)  aa6;  Par- 

At  the  close  of  the   charge  of  the  rott  i>.  Thacher,  9  Pick.  (Mass.)  431; 

judge  in    Mair  v.   Bassett,  117   Mass.  Walker  v.  Sawyer,  13  N.  H.  196;  Smith 

356.  he  said  to  the  jury:  "Ishall,when  t.  Powers,  15   N.   H,   546;    Clough   p. 

you  come  in,  if  you  find  for  the  plain-  Clough.  16  N.  H.  34 ;  Johnson  v.  Hav- 

tid,  ask  you  upon  which  count  you  find,  erhlU,  35  N.  H.  74;  Dearborn  v.  New- 

and  will  thank  you  to   be  prepared  to  hall,  63  N.  H.  301;  NorrU  i".  Haverhill, 

state.  If  you  find  for  the  defendant,  you  65  N.  H.  89- 
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VERDICT.  At  Oommn  I.w. 

constituting  the  premises  from  which  the  conclusion  of  the  jury  is 
derived.* 

Where  the  special  findings  arc  irreconcilably  inconsistent  with 
the  general  verdict,  the  latter  is  thereby  rendered  void  ;•  likewise, 

1.  In  Baratow  V.  Spraguc,  40  N.  H.  Another   Instanctt  of   this   remedUU 

V].  it  was  beld  to  be  the  proper  course  effect  ii  aRbrded   br  the  caee  of  Spurr 

for  the  judge  who  tries  the  cause  to  di-  v.  Shelburne,   131   Mafla.  429,  where,  In 

rect  the  jurj.  agalnil  the  objection  of  bo  action  agalast  a  town  to  recover  for 

the  defendant,  to  return,  with  a  general  Injury  to  the  plaintiff's  horse  sustained 

verdict,   answers  to  apedtic   questions  by  blling  into  a  dllch  In  the  highway, 

submitted  to  them,  and  it  was  lield  that  the  defect  charged  being  the  want  of 

this  might  be  done  as  well  against  the  suitable   railings,  it  appeared  that  ttle 

objection  of  both  parties.     Richardson  animal  left  the  wrought  and   traveled 

t'.  Weare,  6^  N.  M,  So.     See   Florence  part  of  the  road  and  proceeded  some 

Mach.  Co.  V.  Daggett,  135  Mass.   58a;  twenty-five  or  thirty  feet  along  a  ditch 

M.  E.  Parish  v.  Clarke,  74  Me.  110.  outside  of  the  highway,  fell  in  and  was 

In  Wheeler  v.  Schroeder,  4  R.  I.  injured.  The  jury  foundforthedefend- 
383.  it  was  held  that  where  there  were  ant  and  stated  that  on  account  of  the 
two  or  more  grounds  o(  action  or  dt-  nature  of  the  land  and  tiie  distance  of 
fense  under  the  same  issue,  it  was  the  ditch  from  the  traveled  way,  that  no 
proper  for  the  court,  in  itsdiscrellon,  to  railing  was  necessary.  It  was  held  that 
direct  the  jury  specially  todeclare  upon  this  finding  rendered  Immaterial  a  ques- 
what  ground  Iheir  verdict  was  found,  in  tlon  as  to  the  correctness  of  an  instruc- 
Order  to  ascertain  whether  a  particular  tiDn,th8t  if  no  railing  was  reasonably  re- 
instruction  of  the  court  affected  the  quired  at  the  place  where  the  horse  left 
Terdict.  the  traveled  way,  the  town  would   not 

Nn/    fork. — This   practice  existed  be   liable  for  want  of  a  railing  at  the 

also  in  JVew  Tork,  before  the  adoption  place  where  the  accident  happened, 

of  the  code  making  express  provision  1.  Richardson  v.   Weare,  6]    N.   H. 

for  it,  for  in  McMasters  v.  Weschester  80.     And  see  Walker  v.  Sawyer,  13  N. 

County   Mut  Ins.  Co..  15  Wend.   (N.  H.  191 ;  Wlllardu,  SteTens,i4  N.H.371. 

Y.)  379,  [he  course  of  the  trial  judge  in  Wliera  MM  lueonalatent. — Where  the 

submitting  questions  to  the  jury,  with  jury  returned  a  general  verdict  tor  the 

the  reqtKSt   that   they   might   be    an-  plaintiff  and  a  special  finding  not  incon- 

swered  separalely  in  the  verdict  which  listent  therewith,  It  was  held   that  the 

they  ihouid   render,  was  approved  by  judge.  In  his  discretion,  might  set  aside 

(he  supreme  court.     It  was  held  that  thespecial  lindingaod  allow  the  general 

such  practice  was  not  uncommon,  and  verdict  to  stand.     Moniea  v.  Lynn,  119 

that  it  frequently  avoided  the  trouble  Mass.  373. 

and  expense  of  a  new  trial.  Where  a  jury  render  a  general  ver- 

Blbct  of  Special  Findlnza.— It  seems  diet  and  also  find  specially  In  response 

that  the  special   findings   of  the  jury,  to  a  question  by  the  court,  the  general 

under  certain  circumstances,  may  cure  verdict  will  not  be  set  aside  on  account 

Irregularities  occurring  at  the  trial,  by  of  the  alleged  obscurity  and  uncertainty 

thowii^  that   the  alleged  error  could  of  the  special  finding,  where  the  special 

not  have  affected  tbe  jury  In  the  ren-  finding   does   not   qualify   the   general 

dition  of  their  general  verdict.     Thus,  verdict,  and  where  it  appears  from  the 

in  Lawler  v.  Earle,  5  Allen  (Mass.)  23,  bill  of  exceptions  that  the  special  find- 

whlch  was  an  action  for  slander,  and  in  ing  was  put  into  the  form  in  which  it 

which  a  verdict  had  been  rendered  for  appeared  of  record,  through  misappre- 

the  defendant  on  the  ground  that  tbe  hension  and  mistake.     Roche  v.  [.add, 

alleged  slanderous  words  were  privl-  i  Allen  (Mass.)  436. 

ie(:ed.  questions  arising  in  the  course  of  Where  the  jury  returned  with  their 

the   trial   respecting  the  admission  or  general  verdict,  a  special  finding,  with- 

exclusion  of  evidence,  in  reference   to  out  direction  of  the  court,  which  is  im- 

the  truth  of  the  words  spoken,  and  as  material  to  the  issue  and  not  Inconsist- 

'1  the  defense  of  justification  on   the  enl  with  the  general  verdict,  such  spe- 


ground  of  the  truth  of  the  statements  cial  finding  should  be  disregarded,  and 

made  by  the  defendant,  were  by  the  a  judgment  rendered   on   the   general 

•peciaj  finding   of   the  jury   rendered  verdict.      Billings    Slate,   etc.,   Co.  0. 

immaterial.  Hanger,  63  Vt.  160. 
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VERDICT.  At<h»MU«. 

where  the  verdict  is  shown,  by  the  answers  to  the  interrogatories, 
to  be  founded  on  unsubstantial  grounds,  or  the  result  of  miscon* 

ception,  it  will  not  be  allowed  to  stand  ;'  in  general,  this  practice 
has  been  held  not  to  be  dependent  upon  the  consent  of  the 
parties  or  their  counsel,  but  as  resting  within  the  sound  discretion 
of  the  court,  to  be  exercised  for  the  promotion  of  justice  or  the 
prevention  of  unnecessary  litigation.* 

WltlidnnrBl  of   tuterroKaitarlM.  —  In  returned  by  the  jury  Is  not  entirelj  cer- 

Florence   Msch.   Co.  v.   Daggett,  135  tain, ordoetnotpreciselj meet theiesue 

Mam.  583,  it  wa>  held  that  where  que«-  joined  or  *ome  of  the  JBBues  do  notap- 

tiona  in  writing  have  been  submitted  to  pear  to   be  definitely  found.     In  tttch 

a  jury,  and  the  jury  return  tlieir  gen-  caaes,  before  the  verdict  can  be  drawn 

eral  verdict  ignoring  the  questions.  It  In  form,  It  Is  not  only  proper,  but  necet- 

iB  within  the  discretion  of  the  prCKidtng  sary,  to  ascertain  from  the  jury  the  ml 

judge  to  withdraw  the   Interrogatories  meaning  of  their  finding,  that,  when  the 

and  accept  the  verdict  as  returned.  verdict  is  affirmed,  it    may  with  cer- 

1.  Pierce    v.    Woodward,    6    Pick,  talnty  express  the  true   intent  of  the 

(Mais.)    306;    Parrott   u.    Thacher,  9  jury,  or  that  the  jury  may  again  be  sent 

Pick.  (Mass.)  431.  out  for  further  deliberation.  If  any  ma- 

1.  DlMTetloiury    with    Ootirt. — It    is  lerial  question  appears  not  to  have  been 

within  the  exercise  of  the  discretion  of  determined  by  them.   Andevenafterihe 

the  presiding  justice  to  put  Inquiries  to  verdict  has  been  affirmed  and  recorded, 

the  jury,  as  to  the  grounds  upon  which  it  may  be  important  to  the  due  admin- 

Iheyfound  their  verdict,  and  the  answers  Utration  of  justice  or  to  prevent  unnec- 

of  the  foreman  absented  to  by  his  fel-  essary   litigation,  to  ascertain  wliether 

lows,  may  be  made  a  part  of  the  record  certain   points   have   been  determined. 

and  will  have  the  effect  of  special  lind-  and  how  they  have  been  determined. 

ings  of  the  facta  stated  by  him,  and  no  It  Is   not   uncommon  to   have  several 

exception  lies  to  the  exercise  of  this  dig-  grounds  relied  upon  in  a  trill,  when  it 

cretion.     Spurri>,  Shelburne,  131  Mass.  cannot  be  ascertained  from  the  verdict 

429;  Lawler  v,  Barle,  S  Allen  (Masa.)  Itself  upon  which  ground  it  was  found. 

31.   And  see  Spoor  v.  Spooner,  it  Met.  In  such  cases,  the  court  will  make  the 

(Mass.)   381;   Malr  v.  Baisett,  117  proper  inquiries  of  the  jury,  and  if  it 

MasB.  356;  Barstow  v.  Sprague,  40  N.  appear  to  have  been  found  upon  ao  ille- 

H.  37.  gal  principle,  or  if  the  jury  did  not  all 

The  court,  in  its  discretion  and  for  the  agree  upon  any  one  ground,  the  verdict 

purposeofpromotingjusticeorreatrain-  may  be  set  aside." 

log  useless  litigation,  has  a  right  to  in-  In  Lawler  v.  Earle,  5  Allen  (Mass.) 

quire  of  the  jury,  when  they   return  a  aa,  it  Is  held  that  the  presiding  judge 

verdict,  upon  which  of  several  grounds  may  Inquire  of  the  jury  on  what  grounds 

taken  by   the  parties,  the  verdict  was  they  Und   their  verdict,  in  the  absence 

based,  or  the  rule  upon  which  they  as-  of,  and  without  the  knowledge  or  cod- 

eessed  damages,  though  it  is  often  said  sent  of,  the  parties  or  their  counsel. 

that  this  power  is  to  be  exercised  very  Notwithstanding    the    objection   of 

sparingly  and  with  great  caution.  Wal-  both  parties,  the  court  may  direct  the 

ker  V.  Bailey,  6;  Me.  3114,  jury  to  return,  with   their  general  ver- 

ConiMit  of  Parties. — In  Dorr  v.  Fenno,  diet,    answers    to   specific    questiont. 

13   Pick.    (MaEE.)   515,   Morton,  J.,  in  Richardson  !>.  Weare,  61  N.  H.  So. 

reference  to  this  practice  of  question-  Nevi    I/amfiiire.  —  In    Walker  v. 

Ing  the  jury  in  relation  to  their  verdict,  Sawyer,  13  N.  H.  191,  a  distinction  Is 

observed  :  "  This  practice  does  not  de-  made  between  the  practice  of  submitting 

pend  upon  the  consent  of  the  parties,  questions  to  the  jury  before  they  retire 

The    presiding   justice    has   a   discre-  for  the  consideration   of  their  verdict, 

tionary   power  to  make  such  inquiries  for  the    purpose   of    having    particular 

of  the  jury  in  relation  to  the  business  facts  found,  and  that  of  questioning  Ihe 

before  them  as  the  proper  adminlstra-  jury  upon  the  return  of  their  gcnersi 

tion  of  justice  may  require.     Such  has  verdict  as  to  the  grounds  upon  which 

ever  been  the  usage  of  this  court.     It  they  proceeded.    The  right  of  the  court, 

sometimes  happens  that  the  verdict  first  in  its  discretion,  to  resort  to  the  latter 
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VERDICT.  By  itatM. 

b.  By  Statute. — Statutory  provisions  in  many  o(  the  states 
have  been  made  for  the  regulation  of  the  practice  relating  to  spe- 
cial 6ndings,  a  reference  to  which,  together  with  the  citation  of 
cases  adjudicating   numerous   questions  arising  in  its  operation 

and  application,  will  be  found  in  the  notes  below.' 

practice,  Is  express)/  approved  on  tbe  tbat  a  juij  shall  respond  to  Interroga- 

authoritj   of  several    Mastaciusetli  torieii  it  was  dii£cult  to  have   placed 

cases,  and  one  Maimt  adjudication ;  but  upon  the  record  of  a  trial,  the  compo- 

upon  the  consideration  of  an  English  aent partsof,orelenientB wblchentered 

caK,  Devizes  i'.  Clark,  3   Ad.   &   El.  into  and  formed,  the  verdict  of  a  jury. 

;o6;  30  E.G.  L.  135,  it  Is  held  that  where  This  was  fell  and  considered  asoperat- 

the  trial  is  upon  the  general  issue,  the     Ing  injuriousljr  in  manj  ir '' ~ 

court  cannot  submit  a  particular  ques-  '  "~              .  .    r  ..   ■ 

tlon  of  fact  to  the  jury  to  be  found  and 

returned  by  their  verdict,  except  hy  the  a  verdict  in  a  civil  case  should  nui  oe 

consent    of    the    parties.     Willard  v.  dblurbed  on  the  evidence  where  there 

Stevens,   34  N.  H.  371;    Richardson  v.  was  any  proof  tending  to  sustain   it." 

Weare,  6a  N.  H.  80.  Cole  v.  Boyd,  47  Mich.oS;  Rombauer. 

Some  time  afterward,  in  Johnson  tt.  }„  In  Benton  v.  St  Louis,  etc.,  R.  Co., 

Haverhill,  35  N.  H.  74, another  distlnc-  25  Mo.  App.  156. 

tlon  is  made;  namely,  that  the  rule  re-  DUMrenea  Batween  Bpeolal  nadinfa 
quiring  the  consent  of  parties  for  the  and  SpaoUl  Tardleti. — In  Chicago,  etc., 
sabmission  of  questions  as  to  particular  R.  Co.  f .  Dunleavy,  139  111.  143,  Bai- 
tacts,  when  the  trial  is  upon  thegeneral  ley,  J.,  in  delivering  the  opinion  of  the 
iuue,  applies  where  the  direction  of  the  court,  used  this  language :  "  It  is  man- 
court  Is  to  return  the  special  findings  ifest,  of  course,  that  a  special  finding 
instead  of  a  general  verdict;  that  where  by  a  jury  upon  material  questions  of 
(he  direction  is  to  return  special  find-  fact  submitted  to  them,  under  the  pro- 
inp  with  the  general  verdict,  no  con-  visions  of  the  statute,  is  not  a  special 
tent  is  required ;  [hat  a  party  cannot  be  verdict,  but  an  essentially  different 
permitted  to  lie  by  and  await  the  re-  proceeding.  A  special  verdict  cannot 
suit,  and  then  raise  his  objection,  is  cer-  be  found  where  there  is  a  general  ver- 
tain.  diet,  but  the   special   findings  of  fact 

OmiMiit  Prtnumd. — la  caaes  where  provided  tor  by  tbe  statute  can  be  re- 
consent  of  parties  is  necessary,  it  will  quired  only  In  case  a  general  verdict  Is 
be  presumed,  unless,  when  such  ques-  rendered.  But  while  this  is  bo,  much 
tioDs  are  proposed  to  be  submitted,  ob-  light  In  relation  to  special  findings 
jection  is  made.  Allen  v.  Aldrich,  39  upon  questions  of  fact,  and  their  office 
S.  H,  63 ;  Walker  -u.  Sawyer,  13  N.  H.  and  objects,  may  be  derived  from  the 
191 ;  Willard  V.  Stevens,  34  N.  H.  371  ;  rules  applicable  to  special  verdicts. 
Bantow  v.  Sprague,4oN.  H.  17;  Rich-  Both  forms  of  verdict  are  provided  for 
irdson  V.  Weare,  6a  N.  H.  80.  by  the   same   statute,  and   thej  must, 

In  Walker  v.  Sawyer,  13  N.  H.  loi,  therefore,  be  construed  as  being  in  fart 

the  supreme   court  said   tnat   usually,  mattria.     In  giving  construction  to  the 

when  the  court  proposes  to  give  other  statute,  tbe  first,  and  perhaps  the  most 

thm  general  instructions,  the  intention  important,  question  relates  to  the  scope 

b  stated  to  the  parties,  that  objection,  and  meaning  of  the  phrase, 'material 

if  any,  may  be  suggested.     But  this  is  question  or  questions  of  fact.'  May  such 

not  necessary,  as  the  matter  is  one  of  questions  relate  to   mere   evidentiary 

practice,  end   the   objection,  if   raised,  ^cts,  or  should   they  be  restricted  to 

couid   be  obviated  at  the   time,  by  a  those  ultimate  facts  upon   which  the 

change  of  tbe  instructions  from  special  rights  of  the  parties  directly  depend? 

to  general.      Therefore,   the   objection  Evidently  the  latter.     Not  only  does 

ihoidd  be  stated  before  the  case  goes  to  this  concluE^ion  follow  from  analogy  to 

the  jury.  the  rules  relating  to  special  verdicts, 

1.  OhjMt  of  TlMH  Btatntai.— Refer-  hut  it  arises  from  the  verv  nature  of 

ring  to  the /isi'fiiidi  statute  on  the  sub-  the  case.     It   would   clearly  be  of  no 

Ject,  the  court,  in  Buntin  v.  Rose,  16  avail  to  require  the  jury  to  find  mere 

Ind.  ]io,  said  :  "  Before  tbe  enactment  matters  of  evidence,  because,  after 

of  our  statute  enabling  a  party  to  ask  being  found,  they  would  in  no  way  aid 
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the  court  tn  determining  what  judg- 
ment to  render.  Doubfless  a  proba-  cit.,  jv,  »^l 
tive  fact  from  which  the  ultimate  fact  Jacksonville,  etc.,  RT  Co.  v.  South- 
necessarily  results  would  be  material,  worth,  135  111.  250;  Lake  Shore,  etc., 
for  there  the  court  could  infer  such  R.  Co,  K.Johnson,  135  111.  641;  Rock- 
nltlmate  fact  as  a  matter  of  law.  But  ford  Ins.  Co.  v.  Stroig,  137  III.  646; 
where  the  probative  fact  is  merelj  Ohio,  etc.,  R.  Co.  ti.  Rame^,  139  III.  9; 
prima  facU  evidence  of  the  fact  to  be  Chicago  Anderson  Pressed  Brick  Co. 
proved,  the  proper  deductions  to  be  ».  Reinneiger,  140  111.  334;  liigall  v. 
drawn  from  the  probative  fact  presents  Allen,  144  III.  535  ;  Elgin,  etc^  R.  Co. 
a  question  of  fact  and  not  of  law,  re-  v.  Raymond,  1^  III.  141 ;  Chicago,  etc, 
quiring  further  action  b^  the  jury,  and  R.  Co.  v.  Jolinson,  17  111.  App.  351 ;  SL 
it  cannot,  therefore,  be  made  the  basis  Louis  Bridge  Co.  v.  Schaub,  39  111. 
of  any  action  by  the  court.  Requiring  App,  (49;  Fortuncf.  Jones,  30  111.  App. 
the  jury  to  find  such  probative  fact  Is  116;  Terre  Haute,  etc..  R.  Co.  :>.  Birr, 
merely  requiring  them  to  find  the  evi-  31  III.  App.  57 ;  St.  Louis  Bridge  Co. 
d«nce  and  not  the  facts,  and  results  in  v.  Fellows.  31  111.  App.  382 ;  Baglev  r. 
nothing  which  can  be  of  the  slightest  Grand  Lodge,  31  111.  App.  61S:  Chica- 
assistance  to  the  parties  or  the  court  go,  etc.,  R.  Co.  v.  Elmore,  33  III.  App. 
in  arriving  at  the  proper  determination  418;  Smith  v,  McCarthy,  33  III.  App. 
of  the  suit."  176;  Treffert  v.  Ohio  etc.,  R.  Co.,  j6 
Arkamas.  —  Mansfield's  Arkantaa  111.  App.  93;  Lake  Erie,  etc.,  R.  Co.  r. 
Dig.,  4  5142',  Little  Rock,  etc.,  R.  Co.  v.  Morain,  36  111.  App.  632;  Ohio,  etc.,  R. 
Miles,  40  Ark.  298;  48  Am.  Rep.  10;  Co.  v.  Ramey,  39  111.  App.  409;  Stein 


Taylor,  50  Ark.  314-,  Arkansas  v.  Chicago,  etc.,  R.  Co.,  41  III.  App.jl 
Idland  R.  Co.  v.  Canman,  53  Ark.  Cleveland,  etc.,  R.  Co.  v.  Doerr,  41  lU. 
;    St   Louis,  etc.,  R.  Co.  t/.  Jonc      '-  -    ''■■---     ■     ■-     -      "        ' 
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(Ark.  1894),  26  S.  W.  Rep.  595. 

Cali/ornia^Leese  v.  Clark,  30  Cal.  E.  Rep.  139. 
387;  American  Co.  ti.  Bradford,  27  Cal.  Indiana.— Kev,    Stat.  (18S1),  «  J^*- 

360;  Slosat'.  Allman,64Cal.47;  War-  ^47;    Rice  c.  Rice,  6  Ind.  loo;   Bird  0. 

ring  V.  Freear,  64  Cal.  54;  Carman  v.  Lanius,  7  Ind.  621 ;   LaGrange  Coualy 

Rose,  64  Cal.  349;  Johnson  v.  Klein,  v.  Kromer,  8  Ind.  446;  Buntin  v.  Rost, 

7oCal.iS6;  Lonvall  u.  Gridley,  Jo  Cal.  16  Ind.  310;   Allen  v.  Davison,  16  Ind. 

507;  Warren  !>.  Robinson,  71  Cal. 380;  416;    HorD   -o.  Eberhart.  17  Ind.  [18; 

Allen  V.  Haley,  77  Cal.  ^75;  Perelra  Odell  t.  Brown,  18  Ind.  288;    Noble  v. 

V.   Smith,   79  Cal.  333 ;  Greenberg   v.  Enos,  19  Ind.  73  ;   Aiken  i:   Bruen,  ai 

HofF,  80  Cal.  81;  Vaughn  V.  California  Ind.  137;  Crassen  r.  Swoveland.  33  Ind. 

Cent  R.  Co.,  83  Cal.  18;  Bulwer  Con-  427;  Amidon  t..  Gaff,24  Ind.  1)8;  Morw 

Bolldated  Min.  Co.  v.  Standard  Con-  v.  Morse,  zt,  Ind.  156;   Toledo,  etc,  R. 

Bolidated  Min.  Co.,  83  Cal.  613;  KuU-  Co.  r. Goddard,  35  Ind.  1S5;    Delawter 

man  v.  Grcenebaum,  84  Cal.  98;  Him-  v.  Sand  Creek  Ditching  Co„  26  Ind. 

melman  t>.  Henry,  84  Cal.  104;  Hawes  407;    Wood  i>.   Ostram,   29   Ind.   177; 

V.   Clark,   84   Cal,   373;    Goldman    t.  Noakes  f.  Morey,  30  Ind.  103;  Malady 

Rogers,  85  Cal.  J74;  Dedmon  -o.  Mof-  *.  McEnar)r,3oInd,  373;  Saeei'.Browa, 

fitt.89  Cal.  211;  Hick   V.  Thomas,  90  34  Ind.  464;   Eudaly  t>.  Eudaly,  37  Ind, 

Cal.   3S9;    Montgomery   v.   Sayre,  91  440;  WIster  f.  Holderman,  4oInd,  106; 

'••'■"■  "      ""■-al.  1886),  Ridgeway  v.  Dea  "  .    .       - 

,   Central  SkilTen  v.  Tones,  4. 

Pac,  R.  Co,  (Cal.  1887),  is  Pac.  Rep.  Albert  47  Ind.  461 ;  Mutual  Ben.  L,  In*. 


Cal.  306;  Porteousf.  Reed  (Cal.  1886),     Ridgeway  v.  Dearlnger,  li  Ind.  137; 
1  Pac,  Rep.   117;    Brown  I/.   Central     SkilTen  ti.  Tones,  44  Ind.  :36;  Shanks u. 


K 


;  Trope  v.  Kerns    (Cal.  1888),  ao  Co.  ti.  Cannon,  ^   Ind,  364;  Comer  p. 

.Rep.  82;  Murdock  v.  Clarke,  73  Himea,  49lnd.483;  Toledo,etc,  R.Co. 

Cal,  35.  V.  Milligan,   52   Ind.   505;  Murray  v. 

CoUrada, — Colorado  Code  of  Proc.,  Phillips,  59  Ind.  56;   Bremmenoan  v, 

L199;  Rio  Grande  Southern  R.  Co.  r.  TenningE,6l  Ind.  334:  lndlanapoliB,etc., 

easy,  3  Colo.  App.  196.  R,  Co.  v.  McCaffrey,  62  Ind.  553 ;  Nel- 

Idabo.  —  Idaho    Rev.  Stat.  (1887),  4  son  v.  Neely,  63  Ind.  194;  Grand  R»p- 

4397;   Burke    v.  McDonald,  3    Idaho  ids,   etc„   R.  Co.  i'.   Boyd,  65  Ind.  526; 

646;    Idaho,   etc.   Land   Imp.    Co.   v.  Todd  !>.  Fenton,  66  Ind.  28;  Woollen  f. 

Bradbury,  132  U.  S.  309.  Wishmler,  70  Ind.  108;  M cCal lister  r. 

///iMOM.— Chicago,   etc.,   R.   Co.    v.  Mount  73 Ind. 559;  Byram  f.Galbrailh. 

Dunleuvy,   129  111.   132;  Consolidated  75  Ind,  134;  Stevens  r.  Logan  sport,  76 

Coal  Co.  V.  Maehl,  130  111.  551 ;  McMa-  Ind.  498 ;  Lawaon  v.  Hllgenlerg,  77  lod. 
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»i;Ci)0lcf.  Howe,  77ln<l.  441;  Cham- 

b«n  V.  Chambers,  78  Ind.  400:  Indian' 

ipolis  t'.  Kollman,  79  Ind.  504;  Carver 

r.  Leedj,  So  Ind.  335;  Toler  v.  Keiher, 

81  Ind.  3S3;  Growcock  v.  Hall,  Si  Ind. 

lol ;  Froman  r.  Rous,  83  Ind.  94 ;  Keea- 

IJDg   T>.   Rjan,   84.    Ind.    89;    LaGsiter     lin, 

f.  Jackman,  88  Ind.  iiS;  Strecker  v.     nat 

Conn, 90  Ind.  469;  North  Western  Mut.    etc., 

L.  Ins.  Co.  V.  Heinmann,  93  Ind.  14;     Ohio, 

North   Western    Mut.    F.   Ins.   Co,  v.     Ind.    533;    Louiiville, 


fICT.  Br  Rktnta. 

R.  Co.  V.  Adami,  131  Ind.  38;  lodian- 
apolls  UnioD  R.  Co.  v,  Bocttcher,  131 
Ind.82,  Reeve*  v.  Grottendick,  131  Ind. 
107;  Brundage  v.  Deschler,  131  Ind. 
174;  Lri3uUvi]]c.etc.,R.Co.t'.  Summeri, 
131  Ind.  141;  Hamilton  County  v.New- 
lin,  1^1  Ind.  17;  Matchett  v.  Cincin- 
nati, 'etc..  R.  Co..  131  Ind.  334^  Wabash, 
Co.  V,  Morgan,  132  Ind.  430; 
"    "^  Stansbcrry,        " 


;lankengbip,  94  Ind.  535 ;  55  Am.  Rep. 
693 ;  PennsrWania  Co.  v.  Smith,  98  Ind. 
41;  Grand  RapidE,  etc.,  R.  Co.  ti.  Mc- 
Annallr,  9S  Ind.  412;  Bedford,  etc.,  R. 
Co.  r.  Rainbolt,  99  Ind.  sS";  Hereth  v. 
Herelh,  loo  Ind.  35;  Indiana  Car  Co. 
r.  Parker,  100  Ind.  181;  Parmater  v. 
State,  :o]  Ind.  90;  Perry  v.  Makemson, 
103  Ind.  300;  Baltimore,  etc.,  R.  Co.  1'. 
Rovan,  104  Ind.  S8 ;  Louiiville,  etc.,  R. 


isbcrry,    131 
,   R.   Co.   V. 


Schmidt.  134  Ind.  16;  Todd  t>. Badger, 
134  Ind.  104;  Chicago,  etc.,  R.  Co.  *. 
SpUker,  134  Ind.  3S0  ;  Cincinnati,  etc., 
R.  Co.  t>.  Smock,  133  Ind.  411;  Miller 
».  Lively,  I  Ind.  App.  6;  Taylor  v. 
Wootan,  I  Ind.  App.  188;  Evaniville, 
etc.,  R,  Co.  If.  Glltnore,  i  Ind.  App. 
46B;  Lake  Shore,  etc.,  R.  Co.  f.  Van 
Auken,  1  Ind.  App.  49a;  Heiney  v.  Gar- 
retson,  i  Ind-  App.  S48;  Weller  v.  Bee- 
tell,  2  Ind.  App.  ia&;  Evaniville,  etc.. 
R.  Co.  V.  Taft,  1  Ind.  App.  337 ;  Hoff- 
man w.  Toll,  3  Ind.  App.  1S7;  Evana- 
ville  V.  Tbacker,  1  Ind.  App.  370; 
SchaSner  v.  Kober.  3  Ind.  App.  409; 
Atkinson  r.  Soltsman,  3  Ind.  App.  139; 
Sheeks  v.  Fillion,  3  Ind.  App.  361;  Gaar 
V.  Rose,  3  Ind.  App.  369;  Hankey  v. 
DowDey,  3  Ind,  App.  311;;  By  en  v.  Da- 
vit, 3  Ind.  App.  387 ;  Block  v.  Haael- 
tine,  3lnd.  App.  491;  Ohio, etc.,  R.  Co. 
V.  Trapp,  4  Ind.  App.  69;  Ohio,  etc.,  R. 
Co.  If.  Wrape,4  Ind.  App.  100;  Caae 
If.  Ellis,  4  Ind.  App.  334;  Reeves  v. 
Ind.   App.   491;    Stewart  If. 


Comas  If,  Haaa,  107  Ind.  511 ;  &Ice  if. 
Evansvllle,  loS  Ind.  7;  j8  Am.  Rep.  21; 
Porter  if.  Waltz,  loS  Ind.  40;  Flltl- 
burgh.  etc,  R.  Co.  v.  Hixon,  no  Ind. 
M5 ;  Ft.  Wayne,  etc.,  R.  Co.  v.  Beyerle, 
no  Ind.  100;  Rice  if.  Manford,  no  Ind. 
^■,  Bechdolt  t:  Grand  Rapids,  etc., 
R,  Co.,  in  Ind.  343 ;  Cincinnati,  etc., 
R.  Co.  V.  Clifford,  1 13  Ind.  461 ;  Dues- 
terbergi..  State,  116  Ind.  144;  Stringer 
:■.  Frost,  1 16  Ind.  477;  McKinley  u.  First 
NaL  Bank,  118  tnd.375;  Smith  v.  Hel- 
ler, 119  Ind.  313;  Indianapolis,  etc.,  R.  .  ,  ,.  .,  . 
Co.  o.  Lewis,  119  Ind.  318;  Louisville,  Patrick,  j  Jnd.  App.  50;  Jewell  v 
etc,  R.  Co.  If.  Kane,  110  Ind.  140;  Itvan,;  Ind.  App.  iS8:Muncie  St.  R.  Co. 
Cleveland,  etc.,  R,  Co.  v.  Aabury,  i3o  v,  Maynard,  5  Ind.  App. 373;  Chic^o, 
Ind.  iBg;  Waymire  v.  Lank,  isi  Ind.  i;  etc.,  R.  Co.  f,  Brannegan,  5  Ind.  App. 
Bowen  v.  S wander,  lai  Ind.  164;  Sher-  540;  Ohio,  etc.,  R,  Co.  if.  Smith,  5  Ind. 
fey  f.  Evansville,  etc.  R.  Co.,  in  Ind.  App.  j6o;  Wabash  R.  Co.  p.  Ferris,  6 
437;  Lake  Shore,  etc.,  R,  Co. i>.  Stupak,  Ind.  App.  30;  Knight  v.  Knight,  6  Ind. 
133  Ind.  110;    Whltcocnbi'.  Smitli,  133     App.  168;    Cleveland,  etc,  R.  i~ 


Ind.  317;  Chicago,  ctc^  R.  Co. If,  Burg-  31  N.  E.  Rep.  578;  Ohio,  etc.,K.Co' irl 

er,  134 Ind.  375;  Lowman  v.  Sheets,  134  Heaton  (Ind.  1893),  31;  N.  E.  Rep.  687; 

lDd.416;   Lockwood  V.  Rom,  135  Ind.  McCullough   v.    Martin    (Ind.    App. 

5ES ; Louisville, etc.,  R. Co,  If. Stommel,  i893),3S  N.E,Rep.7i9;  Shuck i-. Stats 

116  Ind.  ir;    Poseyville  v.  Lewis,  136  (Ind.  1893],  35  N.   E.  Rep.  993;    Pott- 

Ind.  80;  Nick  less  If.  Pearwin,  I36  Ind.  titzer  i'.  Wesson  (Ind.  App.  1893J,  35 

477;  Tarkington   if.   Purrla,    118  Ind.  N.  E.  Rep.  1030;    Valparaiso   v.  Cart- 

iSi;   Dickey  v.  Shirk,   138  Ind.  378;  wrlght  (Ind.  App.  1893},  3c  N.  E.  Rep. 

Cook  I'.McNaughton,  138 Ind. 410; Cad-  1051 ;  Pennsylvania  Co.  vTMyers  (Ind. 

'alladeri',  Louisville,  etc.,  R.  Co.,  118  1894),  36   N.    E.   Rep.   33;   Lynch   u. 

Ind.  si8;   Tene  Haute,  etc.,  R.  Co.  tf.  Chicago,  etc,  R.  Co.  (Ind.  App.  1894), 

BniDker,i38Ind.  543;Reddicki'.  Keea-  36  N.  E.  Rep.  44;    Foviler  v.  Linquist 

ling,  I3Q  Ind,   138;   Brazil  Block   Coal  (Ind.  1894),  37  N.  E.  Rep.  133;    Pilta- 

Co.  V.  Hoodlet,  139  Ind.  337 ;    Shoner  burg,  etc..  R.  Co.  if.  Burton  (Ind.  1894), 

r,  Pennsylvania  Co.,  130  Ind.  170;  Kitta  37  N.  E.  Rep.  150;    Lake  Erie,  etc.,  iL 

I*.  WilUon,  tjo  Ind.  493 ;  Toledo,  etc.,  Co.  v.  McHenry  (Ind.  App.  1894),  37 
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N.  E.  Rep.  i86;Chicago,ett..  R-Co.!-.  Clark  i- 
BraDyan  (Ind.  App.  :894),  37  N.  E.  350;  St. 
Rep.  190;  Louisville,  etc.,  R.  Co.  v.  35  Kan.  411;  S7  Am.  Rep.  176;  Atcbi- 
Miller  (Ind.  1894),  37  N.  E.  Rep.  343;  aon.etc.,  R.  Co.  v.  McKee,  37  Kan.  ^i 
Becknell  v.  Hosier  (Ind.  App.  1S94),  37  Union  Fac.  R.  Co.  v.  Shannon,  38  Kan. 
N.  E.  Rep.58o;Kepleri'.JesEupp{lnil.  476;  Allen  v.  Dodson,  39  Kan.  210; 
App.  1894),  37  N.  E.  Rep.  651;.  Aultman  v.  Mickey,  41  Kan.  34S;  Le- 
lo-wa. — /owa  Rev.  C  o  de,  44  2808-  roy,  etc.,  R.  Co.  t.  Anderson,  41  Kan. 
3809;  Lamb  v.  Presbrterian  Soc,  3o  jiS ;  Atchison,  etc.,  R.  Co.  t:  Morgan, 
Iowa  137;  Hardin  v.  Branner,  15  Iowa  43  Kan.  13;  American  Cent.  Ins.  Co.  r. 
164;  Bills  V.  Ottumwa,  35  Iowa  107;  Hathaway, 43Kan. 399;  Lemon i'.  Dry- 
Marshall  i>.  Blackshtre,  44  Iowa  475 ;  den,  43  Kan.  477 ;  Deatherage  r-.  Ben- 
Darling  n.  West,  51  Iowa  259;  Fiak  v.  derson,  43  Kan.  684;  Stevens  v.  Mat- 
Chicago,  etc.,  R.  Co.,  74  lowB  427;  thewson,  45  Kan.  594;  Southern  Kan. 
Miles  i>.  Wikel,  74  Iowa  712;  Sage  v.  R.  Co.  i>.  Walah.  45  Kan.653;  LeaTen- 
Haines,  76  Iowa  581 ;  Cormac  v.  West-  worth,  etc.,  R.  Co.  tj.  Wilkini,  45  Kan. 
ern  White  Bronze  Co.,  77  Iowa  33  ;  674;  Phelps,  etc..  Windmill  Co.  v.  Bu- 
Mack  i>.  Leedle,  78  Iowa  164;  Seekell  c>ianan,46  Kan.3i4;  FartScott,etc.,R. 
V.  Norman.  78  Iowa  254;  Toledo  Sav.  Co.  v.  Karracker,  46  Kan.  311 ;  South- 
Bank  i'.  Ratbmann,7SIowa388;Mon-  ern  Kan.  R.  Co.  ■(■.  Gorsuch.  47  Kan. 
roe  Bank  1:  Glfford,  79  Iowa  300;  583  ;  Jones  r.  Annis,  47  Kan.  478;  Smith 
PenccTi.  Chicago,  etc.,  R.  Co.,  79  Iowa  v.  Beeler,  48  Kan.  669;  McPheeters  v. 
389 ;  Thomas  v.  Schee,  80  Iowa  237 ;  Birk,  48  Kan.  784 ;  Russell  v.  Gregg.  49 
McMarshall  v.  Chicago,  etc.,  R.  Co.,  Kan.  89;  Green  v.  Tower,4g  Kan.  km; 
So  Iowa  757  i  Kemper  i^.  Burlington,  81  Lalshaw  ti.  Moore  (Kan.  1894),  36  Pac 
Iowa  334 ;  Pleart  v.  Chicago,  etc.,  R.  Rep.  341;  Kansas  City  v.  Slangatrom 
Co.,  8a  Iowa  148;  Arndt  t.  Hosford,  83  (Kan.  1894),  36  Pac.  Rep.  706. 
Iowa  499 ;  Krauikopf  f.  Krauskopf.  S3  Keniucky.—Keiilucity  Civil  Code,  | 
Iowa  535 ;  De9  Moines,  etc..  Land,  etc.,  317;  Adams  t'.  Louisville,  etc.,  R.  Co. 
Co.  I'.  Folk  County  Homestead,  etc.,  82  Ky.  603;  Louisville,  etc.,  R.  Co.  t>. 
Co.,  82  Iowa  663 ;  Johnson  i>.  Miller,  81  Brlce,  84  Ky.  398. 

Iowa  693 ;  Capital  City  Bank  v.  Wake-  Michigan.— ^aveWn   Ann.   SUL,  \ 

field,  83  Iowa  46;  FIsk  W.Chicago, etc.,  7606;   Crane  w.  Reeder,  25  Mich.  303; 

R.  Co.,  81  Iowa  253;  Scagel  v.  Chicago,  Sbeahan  w.  Barry,  a?  Mich.  117;  Fowler 

etc.,  R.  tio.,  83  Iowa  380;   Buetzler  !■.  f.  Hoffman,  31  ftich.  215;  Hendrlckson 

Jones, 85  Iowa  711  ;  Clifton  i>. Granger,  v.  Walker,  33  Mich.  68;   Frankenherg 

86Iowa573;  Willsonv.  Phelps,86Iowa  v.  Decatur  First  Nat.  Bank,  13  Mich. 

?3S;   Sutherland  T'.  Standard  L,,  etc.,  46;  Harhaugh  r.  People,  33  Mich.  341: 

n>.  Co.   (Iowa,  1893),  54^-  W.  Rep.  Johnson   v.    Continental   Ins.   Co.,   39 

;   Bryson  v.  Chicago,  etc.,  R.  Co.  Mich.  33;   Swift  *.   Plessner,  39  Mich. 

wa,  1&94),  57  N.  W.  Rep.  430;  Citi-  178;   Daniels  v.  Aldrich,  4a   Mich. 58; 

lens"  State  Bank  ti.  Council  Bluffs  Fuel  Pettibone  v.  Maclem,   45   Mich.   381; 

Co.  (Iowa,  1894),  57  N.  W.  Rep.  444;  Cole   v.   Boyd,  47   Mich.  98;   Banner 

Aultman  v.  ■  Shelton   (Iowa,  1894),  37  Tobacco  Co.  v.  Jenison,  48  Mich.  459; 

N.  W.  Rep.  857;   Patterson  v.  Omaha,  Dickerson  u,  Dfckerson,  50  Mich.  37; 

etc.,  R.,  etc.,  Co.   (Iowa,  1894),  57   N.  People  v.  White,  53  Mich.  538;   Pigott 

W.  Rep. 880;  Roberts  If.  Roberts  [Iowa,  v.   Engle,  60   Mich.  121;    Beecher   v. 

1894),   ^9   N.   W.   Rep.  35 ;  Martin  v.  Galvln,  71  Mich.  391 ;  Babbitt  v.  Bum- 

Widner  (Iowa,  1894),  59  N.W.  Rep.  345.  pus,  73  Mich.  331;  International  Wreck- 

.^ansAj._Gen.  Stat.  (1889),  44  4381-  ing,  etc.,  Co.  v.  McMorran,  73   Mich. 

g^2 :  Nichols  V.  Weaver,  7  Kan.  373 ;  467 ;  Darrah  v.  Gow,  77  Mich.  16;  Cort- 

avenworth,  etc.,  R.  Co.  v.  Rice,  10  land  Mfg.  Co.  11.  Piatt,  83  Mich.  419; 

Kan.426;  Wyandotteif.  White,i3Kan.  Mechanics' Bank  -u.   Barnes,  86  Mich, 

191;  Bent  v.  Phllbrick,  16  Kan.   190;  632;  Zucker  i^.  Karpeles,  88  Mich.  413; 

Atchison,  etc.,  R.  Co.  v.  Campbell,  16  Hemenway  v.  Burnham,  90  Mich.  317; 

Kan.  200;  Usher  v.  HIatt,  18  Kan.  19J;  .I^ihiifjo/a.— Stat.  1891,444851-^53; 

Tobie  V.   Brown  County,  30  Kan.  14;  litis  v.  Chicago,  etc.,  R.  Co.,  40  Minn. 

Morrow  v.  Saline  County,  21  Kan.  484 ;  273;  Schneider  i'.  Chicago,  etc.,  R.  Co_ 

Atchison,  etc..  R.  Co.  v.  Plunkett,  35  4]    Minn.  68;   Crich   o.  Williamaburg 

Kan.   188;   Wvandotte   v.   Gibson,  35  City  F.  Ins.  Co-,45  Minn.  441:  WatsoD 

Kan.   236;    Saehler   n.   Consolidated  if.  Chicago,  etc..  R.  Co.,  46  Miacjai ; 

Ranch  Cfo.,  31  Kan.  503 ;  Atchison,  etc.,  Stenagaard  v.  St.  Paul  Real  Estate  Title 

R.  Co.  V.  McCandless,  33  Kan.  166;  Tns.  Co.,  50  Minn.  439. 
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MUsouri.-~-Rtv.  Stat.  (1889),  4  ii6a;  WcBtern  N.  Car.  B.  Co..  107   N.  Car. 

Evant.etc^  Fire  Brick  Co.  T.St.  Louis,  73!;   Home  i'.  Peoplei'   Bank,  106   N. 

etc^  R.  Co.,  21  Mo.  App.648;  McGuIre  Car.  109;  Bottoms  v.  Seaboard,  etc.,  R. 

V.  MiMouri  Pac.  R.  Co.,  33  Mo.  App.  Co.,     109    N.    Car.    72;    Kornegay   v. 

315;  Flannerj  w.  Missouri  Pac.  R.  COt  Korneeav,  109  N.  Car.   188;    Pioneer 

J3  Mo.  App.  no;  Benton  v.  St  Louli,  Mfg.  Co.'i'.  Phcenix  Assur.  Co.,  tio  N. 

etc.  R.  Co.,  15  Mo.  App.  i;8;  lackEon  Car.  176;  Blackwelt  t>,  Ljnchburg,  etc., 

r.  German   Ing.    Co.,  2^    Mo.  App.  77;  R.  Co.,  111  N.  Car.   151;    Hamilton   v. 

Andeison  v.  McPike,  41  Mo.  App.  318.  Buchanan,  112  N.  Car.  463;  McMillan 

Mo»laita.  — M 0  H  I  a  H  a   Code  Civ.  v.   Baxlev,   113  N.  Car.  578;  Simpson 

Proc.,  §  17s;  Johnson    v.   Bielenberg  u.  Carolina  Cent.  R.  Co.,  iii  N.  Car. 

(Mont  1894),  37  Pac.  Rep.  13.  703;   Brown  v.  Mitchell  (N.  Carj  1889), 

Nebratka.— Nebraska  Con.  Stat  9  S.  E.  Rep.  701. 

(1893),  {  4813;   Missouri  Pac.  R.  Co.  V.  Ohio.— Ohio   Rev.    Stat    (1S92),   ^{ 

Vinde venter,  26  Neb.  IS];  North  Bend  5011-5011.     This  statute  regulates  the 

Tint  Nat,   Bank  v.   Miltonberger,  33  practice.inthisconnection.inlhisstate. 

Neb.  847;   Atchison,  etc.,   R.  Co.   v.  Oregon .—Kun.  Code   (Hill),   4   315; 

Uwler(Neb.  i894),s8N.W.  Rep.968;  Wild  i;.  Oregon  Sbort-Line  R.  Co„   31 

UnionPac.R.  Co,  T.  Cobb  (Neb.  1894),  Oregon  159;  Swift  w.  Mulkej,  14  Ore- 

59  N.  W.  Rep.  355;  Murphy  w,  Gould  50059;   Loeivenberg  r.  Rosenthal,   18 

(Neb,  1894),  59  N.  W.  Rep.  383,  Oregon  176 ;  Knahtia  u.  Oregon  Short- 

A'iCflrffl.—A'irt'irtfa  Gen.  Stat  (Bailey  Line,  etc.,  R.  Co.,  ai  Oregon  136. 

k  Hammond),  4  3199;  Lambert  v.  Mc-  Soulk  Daiola^ — Comp.  Laws  (1887), 

FarUnd,  7  Nev.  1 59,  Ij    5061;    National     Reflning    Co.    v. 

Xn-    rork.—Co6c    Civ.     Proc^    (  Miller,  1  S.  Dak.  548;  Cronk  r.  Chica- 

1181;  Leprell  v.  Kleinschmidt,  na  N.  '       ""-■'-    "-■     -"     -     -   •' 
Y.  364 ;  Naser  v.  New  York  First  Nat 

B«nk,  116  N,  Y.  493;  Carrp,  Carr,  4  Ins.  Co.    (S.'   Dak,    1894),    37  N.  Wi 

Uns.  [N.  Y.)  314;  Lake  Shore  Nat  Rep,9i9. 

Bank  U.Butler   Collier;    Co.,  51    Hun  Ulak.—  Utah  Comp.  Laws  (188S),  } 

(N,  Y.)  63;  Kerr  v.  Hammer,  61  Hun  5574;  Webb  v.  Denver,  etc,  R.  Co.,  7 

(S.  Y.)  619;  Welsh   11.  Metropolitan  Utah   17;  Warner  i/.  U,  S,  Mut.  Acd- 

E!.  R,  Co.,  57  N.  Y.  Super.  Ct  408;  dent  Assoc,  8  Utah  431. 

Fiteh  V.  Armour,  59  N.  Y.  Super.  Ct  W<mA.i.^o«.— Code  of  Proc.,  4430; 

413;  Mon  V.  Priest,  i  Robt,   (N.  Y.)  Stewart  v.  Walla  Walla  Printing,  etc., 

6u;  Dempser  v.  New  York,  10  Daly  Co,,  i  Wash.  531  ;  Wilkie  v.  Chandon, 

(N.y.)4i7;  Forrest  n.  Forrest,  6  Duer  i  Wash.  355 ;  Pencil  ts.  Home  Ins.  Co., 

(N.  Y.)  101 ;  U.  S.  Trust  Co.  v.  Har-  3  Wash.  485 ;  Bell  v.  Washington   Ce- 

ri(,3  Bosw.  (N.  Y.)  75 ;  Brush  i/.  Kohn,  dar  Shingle  Co.,  8  Wash.  37 ;  Redford 

9  Bos*.  <N.  Y.)  5^9;  Fraschleris  -o.  v.  Spokane  St  R.  Co.  (Wash.  1894}, 36 

Henriques,  6  Abb,   Pr.  N.  S.  (N.  Y.)  Pac.  Rep.  10S5. 

351;  Mosa  V.  Priest,  19  Abb.  Pr.  (N.  West  Virgi'«ia.~W/si  Virginia 

Y.Super.Ct)  314;  Benson  u.  Town-  Code,  ch.131,^  5;  McKelvej  ti. Ches- 

•end  (Supreme  Ct),  7  N.Y.Supp.  163;  apeake,  etc.,   R.   Co,,  35   W.   Va.  500; 

Garfield T>.  Blair  (Supreme  Ct),  10  N.  Peninsular  Land  Transp,,  etc.,  Co.  v. 

Y.Supp.340;  Filchp.Annour(Super.  Franklin   Ins.    Co.,    35    W.    Va.  666; 

Ct),»4N.Y.Supp.3i9;  Kerrr.Ham-  Andrews  v.  Mundy,  36  W.    Va.    33; 

mer(Suprem«Ct.),  15  N.Y.Supp.  605;  Carrico   v.    West   Virginia    Cent, 

LcTj  V.  Beekman  Pub.  Co.  (Supreme  etc.,    R.  Co.  (W.  Va.  1894),  19  S.  E. 

Ct),  19N.  Y,  Supp.  751;  Terwilleger  Rep.  571. 

v-Ontario,  etc.,  R.Co.  (Supreme  Ct.),  Wisconsin.— \ti.n.  Stat   (18S9),   44 

36N.Y.  Supp.  368;  Robbing  »,  Spring-  5858-5860;  Caswell  r.  Chicago,  etc.,  R. 

field  F.,  etc..  Ins.  Co.  (Supreme  Ct),  Co.,  42  Wis.  193;  Davis  i-.  Farmington, 

39  N.  Y.  Supp.  513.  41  Wis.  435 ;  Urbanek  v.  Chicago,  etc., 

Narlk  Carolina.— Codt   Civ.   Proc.  R.Co.,47  WiB.59;  Fick  r.  Mulholland, 

(Clark),  tfy  409-410;  Forsyth  v.  Lash,  48  Wis.  310;  Schulu  f,  Chicago,  etc., 

89  N.  Car.  159;  Porter  n.   Western  N.  R.  Co,,  48  Wis.  375  ;  Eberhardt  v.  San- 

Cfsr,  R.  Co.,  97   N.  Car.  66;  Emry  -a.  ger,  i;i   Wis.  73;  Steinke  v.  Diamond 

Raitigh,  etc.,  R.  Co.,  103  N.  Car,  109;  Match  Co.  (Wis.  1894),  58  N,  W.  Rep. 

Piopst  u.  Fisher,  104  N,  Car.  314;  Cole  842;  Hogan  t.  Chicago,  etc.,  R,  Co.,  59 

;■.  Laws,   104   N,  Car,  651;    Sute  f.  Wis.    139;    Knowlton   v.   Milwaukee 

Cnimp,  104  N.  Car.  763;  Gilchrist  v.  City,  etc.,  R.  Co.,  59  Wis.  378;  Treat 

Middleton,   107  N.  Car.  663;  Beatt  v.  v.  Hlles,  75    Wis.  365;   Stringham  v. 
408 
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in.  FosH  07  Vebdict — 1.  Xa  EteneraL — The  fonn  of  a  verdict 
seems  to  be  immaterial,  so  the  intention  of  the  jury  is  sufBciently 
apparent.  Irregularities  or  peculiarities  of  expression,  and  tecli> 
nical  inaccuracies,  will  alike  be  disregarded,  if  the  verdict,  notwith- 
standing these  defects,  is  intelligible.' 

Cook,  75  Wis.  589;   Sherman  v.  Me-  6  Iowa  456;   State  u.  Funck,  17  Iowa 

nominee  River  Lumlier  Co.,  77   Wis.  365;  State  v.  Lee,  80  Iowa  75;  Knox  v. 

14;  Winchell   -D.  Abbot,  77  Wis.  371;  Gr^orious,   43    Kan.   26;     C  roller 

Ryan  v.  Rocltford  Ins.   Co.,  77   Wis.  i^.  Gatio,  i    Bibb   f  Ky.)  9^7;  Jiicket  c 


;   KalbuB  V.   Abbot.  77   Wis,  621;  RIchet,  I   Bibb  {Ky.J   178;   Dennr  ^ 

Wright  n.Mulvaney,  78  Wis.Sg;  Bush  Boolcer,  3   Bibb    (Kj.)  4^7;   State   v. 

r..\faxwell,79  Wis.  114;  Shenners  v.  Faulk,  30  La.  Ann.  831 ;  Stater.  Adam, 

West  Side  St,   R,  Co.,  78   Wis.  381;  31  La.  Ann.   717;  State  v.  Wilton,  40 

Geisinger  v.   Bejl,   80    Wis.   443;    St.  La.  Ann.  751;  McClellan  D17  DockCo. 

Paul  Second  Nat.  Bank -o.  Larson,  80  -v.  Farmers',  etc..  Steamboat   Line,  4] 

Wis.  469;  Montreal  River  Lumber  Co.  La.  Ann.  358;  Porter  ti.  Rumtnerr,  10 

i>.Mihills,8o  Wis.;4o;  Karger  v.  Rich,  Mass.  64;  Miller  n.  Morgan,  143  Mast. 

81   Wis.  177;  Robinson  -o.  Washburn,  25;   Hartford  Countv  v.  Wise,  71   Md. 

81  Wig,  404;  Haley  T.  Jump  River  Lum-  43;  White  *.  Bailey.'io  Mich.  155;  State 

ber  Co.,  81    Wis.   412;    Ohlweiler    v.  v.  FramneBB,43  Minn.  490;   Henry  f. 

Lohmann,  8j    Wis.    198;   Chopin    v.  HaUey,  5    Smed.  &   M.   (Mim.)   573; 

Badger  Paper  Co.,  83  Wis.  193 ;  McCoy  Ryors  v.  Prior,  31  Mo.  App.  555;  Carter 

V.  Milwaukee  St  R.  Co.  (Wis.  1894),  v.  Blankenship,   3  Mo.  583^   Preuit  v. 

59  N.  W.  Rep,  ^k^.  People,  5  Neb.  377;  Petlea  v.  Bingham, 

1.  Lincoln  V.Iron  Co.,  103  U.S. 413;  10   N.   H.  514;    Litchfield  v.  London- 

Snyder  T>.  U.  S.,  tia  U.  S.  216;   Hop-  derry,39  N.  H.  247;  Chase  d.  Dcming, 

kins  t'.  Orr,  134  U.  S.  510;  Glenn  v.  43  N,  H.  374;   Stout  v.  Hopping,  6  N. 

Sumner,  13a  U.  S.  152  ;  Thompson   v.  j.  L.  laj;  Feller  v.  MuUlner,  3   Johns. 

MuGSer,  I  Dall.  (U.  S.)  458;  Parks  v.  (N.  Y.)  181;   French  v.  Cresswcll,  13 

Turner,  IJ   How.  (U.   S.)  39;  Baldwin  Oregon  418;   Kelsey   v.  Chicago,  etc, 

v.  Stebbins,  Minor  (Ala.)  180;  Hall  v.  R.  Co.,  1  S.  Dak.  8d;  Lowrey  r;.  Brown, 

Dargan,  4  Ala.  696;  Rambo  v.  Wjatt,  3  Sneed  (Teno.>  17;   Lindsay  v.  State. 

SI  Ala,  363;  70  Am,  Dec.  544;  Steed  v.  1  Te:t.  App.  327;  Bland  cSule,  4  Tei. 

arnhili;?!  Ala.  157;  Wiggins  u.  With-  App.  15;  Taylor  v.  State,  5  Tei.  App, 

erington,  96  Ala,  535 ;   Vaden  v.  Ellis,  569;  Jonen  ».  State,  7   Tex.  App.  103; 

18  Ark.  355 ;   Algier  r.  Maria,  14  Cal.  Patton   v.  Gregory,  a  1  Tei.  C13;  Van- 

167;  People  V.   McCarty,  48  Cal,  557;  Valkenburg    v.    Ruby,   68    Tei.    139; 

People   n.Welc!i,49  Cal.  177;   People  Shannon  ij.  Jones,  76  Tex.  141;  Floege 

v.  Buckl^,  49  Cal.  141  ;  People  v.  Per-  v.  Wiedner,  77  Tex.  311;  Roberts  o. 

due,  49  t5al.  435 ;   People  v.  Monteith,  State  {Tei.  Civ.  App.  1894),  24  S.  W. 

73  Cal.  7;  Golden  Gate  Mill,  etc.,  Co.  Rep.  895;  Lewallen  «.  Slate(Tei.  Grim. 

V,  Joshua  Hendy  Mach.  Works,  8a  Cal.  App.  1&4),  24  S.  W.  Rep.  907;   Bart- 


184;  Johnson  V.   VIsher,  96   Cal.  310;     lett   v.   Hum,  17   Wis.  314;  Allanl   1 

"'hite   V.  Barley,  14  Conn.  271;    Day     Lamirande,  39  Wis.  503;  Wauaau  Boot 

Webb,    38    Conn.    140;     Roberta     Co.  i'.  Plumer,  49  Wis.  118;  Harran  1 


V.  State,  14  Ga.  8;  68  Am.  Dec.  528;  Klaus,  79  Wis.  383;  Andrews  o.  Rose- 
Spencer  If.  Holman,  30  Ga.646;  Allan-  land  Iron,  etc.,  Co.,  89  Va.  393.  See 
tic  Ids.  Co.  v.  Wright,  33  111,461;  Hart-  Nxw  TitiAi,  vol.  16,  p.  563. 
ford  F.  Ina.  Co.  v.  Vanduzor,  49  III.  While,  as  has  been  stated,  the  rorm 
^9;  Findley  v.  Buchanan,  i  Blackf.  of  a  verdict,  subject  to  certain  quaJifi* 
(Ind.)  13  ;  Collins  v.  Makepeace,  3  Ind.  cations,  is  immaterial,  it  is  eminently 
44S;  Jones  V.  Julian,  13  Ind.  274;  Hall  proper  that  approved  and  established 
u.  King,  J9  Ind.  305;  Thames  L.  and  T.  precedents  should  be  regarded.  For 
Co.  V.  Beville,  100  Ind.  309;  Wabash  this  purpose,  a  reference  to  some  reU- 
Co.  V.  Pearson,  130  Ind.  426;  Beggs  v,  able  book  of  forms  should  be  made. 
State.  133  Ind.  54;  Carnahan  v.  IJhe-  Teotmlcal  Objsctlons  DUrevuded. — 
nowelh,  1  Ind.  App.  178;  Poison  v.  In  Picket  f.  Richet,  a  Bibb  (Ky.)  178, 
State  (Ind.  1893),  35  N.  E.  Rep.  907;  the  court  said:  "Verdicts  are  to  be 
McDaniet  ii.  Marygold,  a  Iowa  499;  favorably  construed,  and  technical  ob- 
G5  Am.  Dec.  786;  Miller  v.  Mabon,  jectlons  to  the  want  of  form  in  word- 
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ing  them  disregarded,"  and  in  Lindsay  found  gulltj  should  be  »et  forth  In  tlie 

V.  State,  1  Tei.  App.  327,  Ector,  J^  de-  verdict.  State  v.  MalraBsey,  47  Mo.  395. 
lirerlng  the  opinion  of  the  court,  ob-        But  the   defendant   must   in   some 

Ecrrcd,  that  ''  technical   oljieclions  to  manner  be   designated   he   the   guilCj 

form  are  to  be  disregarded.''     See  also  party,  tor  in  WIlTiams  i;.  State,  6  Neb. 

Mays  V.  LewlSj  4  T«.  38.  334i  a  verdict,  "We,  (he  jury  In   this 

Where  the   jury,   in  their   verdict  case,  being  duiy  impaneled  and  9worn, 

found  the  defendant  guilty  and  assessed  do  find  and  say  that is  guilty  of 

ber  punishment   at   the   sum    of    five  manslaughter,''  was  declared  void  f 


evertheless,  held 
to  be  invalid  for  using  the  word  "  pun- 
iihment "  Instead  of  the  word  "  fine." 
Beggs  V,  State,  ua  Ind.  ^4. 
'Ta,  «»  Jury,  BellaTe.*'— A   vprrli<-t. 


falling  to  comply  with   this   require- 

Fallnr*  to  Kune  Oftua.— In  Miller  v. 
Morgan,  143  Mass.  15,  where  the  jury 
merely  brought   in   a   verdict  for  the 


the  jury, believe"  has  been  upheld,  plaintiff  without  naming  the  ci 
though  the  words,  "  we,  the  jury,  find  "  objection  was  taken  thereto  for  this 
are  admittedly  better  form.  The  court  reason.  The  court  denounced  the  ex- 
held  that  the  expressions  are  substan-  ception  as  frivolous  and  said;  "\l- 
tially  equivalent,  inasmuch  as  what  the  though  it  does  not  mention  the  name 
jury  find,  or  what  they  believe  is  alike  of  the  case  in  which  it  was  rendered, 
derived  from  the  evidence,  and  either  the  record  of  the  court  supplies  this 
form  of  expression  amounts  to  the  omission,  as  it  shows  that  it  was  ren- 
lame  thing.  Patton  v.  Gregory,  11  dered  in  open  court  as  the  verdict  in 
Tex.  51J.  this  case,  and  was  filed  in  the  case  as 

Farm — DeM — Traapua. — It  is  held,  in  such  verdict." 

Scudder  v.  Bloomfield,  3  N,  J.  L.  950,  OI))Mtloiu  to — When  Tftken. — Objec- 

tliat  a  verdict  in  action  of  debt   must  tions  to  form  should  be  taken  when  the 

not  be  in  form  of  that  in  trespass;  and  verdict  is   returned;    such    objection* 

In  Wheeler  v.  Allen,  49  Barb.  (N.  Y.)  cannot  be  raised  for  the  first  time  on 

SSo,  it  is  maintained  that  a  verdict  in  writ   of   error.      Davis  v.   People,  50 

ina  as  if  action  were  on  the  case,  is  III.  199. 

totally    unwarranted   in   an  action  for  Befora  It  II  BMOrdad. — Objei 

theclaim  and  delivery  of  personal  prop-  the  form  of  a  verdict  shoi. 


La  to  Mature  of  Actli 
—An  action  having  lieen  brought 
debt  under  a  penal  act,  for  $96,  for  ci 
ting  down  twelve  trees,  a  verdict   for 


•biections  to 

Id  be  taken 
erty.  before  it  is  received  and  recorded.     Al- 

-    -    - gjg^  ».  Maria,  14  Cal.  170;  Alhambra, 

etc.,  Water  Co.  v.  Richardson,  73 
Cal.  598. 
ItntmcUnB  JoTT  «■  t«  Ponu. — See 
♦o^[  was  held  insufficient,  the  jury  Montag  !■.  People,  141  111.  75, 
evidently  considering  the  action  as  one  Formu]a,tIOB  by  FrosMiitUiB  Attomer. 
ol  trespass.  Scudder  v.  Bloomfield,  3  — In  the  case  of  Brantley  v.  State,  87 
14.  J.  L.  950.  Ga.  149,  which  was  a  prosecution  for  a 

Citmlnal  O&im. — Though  a  verdict  In     felony,  it  was  allowed  the  solicitor  gen- 
a  criminal  case  may  be  informal,  it  ia     eral,at  the  request  of  the  jury,  to  reduce 

nevertheless  valid  if  it  can  be  clearly     their  verdict  of  c 1-'---   >■- 

understood    as    a    general    verdict    of    '~ 


guilty  or  not  guilty.  People 
Carty.  48  Cal.  557 ;  People  -v.  Welch, 
49  Cal.  177  ;  People  v.  Buckley,  49  Cal. 
241;  People  V.  Perdue,  49  Cal.  435. 

Nor  is  it  necessary  that  the  verdict 
fhould  state  the  name  of  the  prisoner 
OT  the  specified  crime  for  which  he  is 
condemned.  State  v.  Faulk.  30  La. 
Ann.  831;  State  v.  Adam,  31  La.  Ann. 
717;  Cooper  V.  Stale  (Tex.  Crim.  App. 
'89J),  aoS,  W.  Rep.  979. 

In  Miijoiri,  this  practice  prevails 
SI  regards  specification  of  the  crime, 
»iih  the  qualification  that  where  the 
conviction  is  of  a  crime  inferior  in  de- 
gree to  that  charged  in  the  indictment, 
the  oSensG  of  which  the  defendant  is 


Bnbstantlal  Coireotneaa. — In  respect 
Lu  verdicts,  it  seems  that  BLibstantial 
correctness  will  satisfy  all  legal  require- 
ments. Rfggs  r.  Maltby,  3  Mete.  (Ky.) 
S8;  Emery  v.  Osgood,  1  Allen  (Mass.) 
344;  Jones  V.  King,  30  Minn,  368;  De- 
Ford  V,  FurnisB,  43  Miss,  iji;  Mor- 
rissey  f.  Schindler,  18  Neb.  671 ;  Kolb 
i>.  Bankhead,  iS  Tex.  333;  Hart  v.  State, 
38  Tex.  383;  Allard  v.  Lamirande,  39 
^-    soa;  WausauBoomCo.t'.Plumer, 


Wis, 


1 18. 


Form  Fumlabed  by  Ootut. — It  is  not 

necessary  that  the  jury  be. furnished 
with  a  form  for  a  verdict  by  the  court. 
Territory  v.  McFarlane  (N.  Mei. 
■894).37P«-Rep.  im. 
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Abbreviations  may  be  employed,*  or  words  may  be  even  omit- 
ted *  without  rendering  the  verdict  (atally  defective,  subject  to 
the  quaIi6cation  just  stated. 

The  law  does  not  require  that  jurors  shall  be  ortht^m- 
phists  or  philologists ;  hence,  bad  spelling,'  the  misuse  of  words, 

1.  FlfiiTH  with  Dollar  Xuk.— A  ver-  Crim.  App.  i8g2),  30  S.  W.  Rep.  556; 

diet  in  figures,  with  the  Bymbolical  pre-  Stepp  o.   Slate,  31    Tex.  Crim.   App. 

fix  denoting  dollars.  Is  good.     Mayson  349;  Pace  ti.  State  (Tex.  Crim.  App. 

V.  Sheppard,  \1  Rich.  (S.  Car.)  354.  1891),   :io   5.    W.   Rep.  763;  Parks  v. 

In  Stout  V.  Hopping,  6  N.   T.  L.  jac.  Turner,  13   How.  (U.   S.)  39;  Lincoln 

itwa«  contended  that  the  verdict  ah  ouki  v.  Iron  Co.,  103  U.  S.  413;   Snrder  v. 

be  set  aside  on  the  ground  that  it  was  U.  S.,  113  U.  S.  316. 

entered  in  figures.     The  court  declined  "  The  law  does  not  require  jurors  to 

to  notice  this  objection,  stating  that  as  be  philologists,"  said  the  court,  in  State 

tbe  judgment  tbereotl  was  entered   in  v.  Smith,  33  La.  Ann.  1414.    "  All  that 

words  at  length,  it  cured  the  irregular-  the  law  requires  is  their  abilitj-  to  ap- 

Itj  in  form.  predate  the   fact*  and   apply  the  law. 

1.  Dmlsiloil  of  Worda. — In  Hopkins  v.  When  they  have  done  that  and  ei' 

Orr,  134  U.  S.  5[o,  the  omission  of  the  pressed  their  sense  in  an  intelligible  and 

word  "  dollars  "   was    held   to   be    not  unequivocal  form,  the  law  Is  satisfied." 

such  a  defect  as  to  prevent  the  render-  In   this  case,  a   verdict  of  guilly  ol 

ingof  judgment  according  to  the  man-  "  mansluder  "  was  held  to  be  a  sufficient 

ifest  Intent  o(  the  jury,  and    Jonea    v.  verdict. 

State,  7  Tex.  App.  103,  decides  that  It  is  To  the  sanr 

not  a  valid  objection  to  a  verdict  that  Parks  v.  Turn     ,  .                 ,_._.,„,. 

it  omits   to  say  "  confinement  in  "  the  Lincoln  v.  Cambria  Iron  Co,  103  U.  S. 

peDitentiary.  413;   Snvder  -d.  U.  S.,  ii3  U.  S.  316. 

An  lovia  case.  State  v.  Lee,  80  Iowa  holding  that  bad  English  wit)  not  vitiate 

75,  is  authority  for  the  statement  that  a  verdict  where  the  intention  and  find- 

the  omission  of  the  word  "  find  "  is  im-  ing  ol  the  jury,  upon  the  Issue  submit- 

materlal,   while    in    Shaw  u.   State,  3  ted  to  them,  is  clearly  manifested. 

Tex.  App.  487,  eiactlv  the  reverse  is  In  State  ti.  Ross,  33  L«.  Ann.  855. 

beld.                                 '  the  verdict  was  :  "  CiUlyviilhoU  cafiltl 

OmlBBlon  of"  Intent." — Where,  upon  furnish,"  haX.  the  court  held  that  it  was 

the  trial  ot  an  Indictment  for  tbe  statu-  not  illegal  and  approved  the  judgment; 

toty    ofTense  of    "an   assault   with   a  and  a  verdict  reading, "  we,  theyWiaryf 

deadly  weapon   with   intent  to   iDfllct  find  the  defendant  gilly"  was  held  to 

bodily  injury,"  the  jury  returned  a  ver-  be  not  substantially  defective,  in  Sbel- 

dict  of  "assault  with  a  deadly  weapon  ton  -o.  State,  37  Tex.  App.  443. 

to  inflict  bodily  injury  "  (omitting  the  A  verdict, "  We,  the  jury,  find  tbe  ac- 

words  "  with  Intent  "),  the  finding  was  cused  guilt}'  with   and  assault  by  lat- 

held   not   to   be   materially   defective,  inge  with  intent  to  murder,"  was  up- 

State  V.  CoUyer,  17  Nev,  375 ;  Jenkins  held  in  State  v.  Wilson,  40  La.  Ann. 

■V.  State  (Ga.  1893),  17  S.  E.   Rep.  693.  751,  as  the  supremecourt  declared  that 

S.  Stale  Ti.  Ross,  33  La.  Ann.  855;  it  was  clear  that  tlie  idea  the  jurv  in- 
State  f .  Smith,  33  La.  Ann.  1414;  State  tended  to  convey  was,  that  they  found 
11.  Wilson,  40  La.  Ann.  751 ;  Kellum  the  prisoner  guilty  of  an  assault  with 
V.  State,  64  Miss.  316;  Stale  i>.  Mc-  intent  to  murder,  and  they  only  clothed 
Namara,  100  Mo.  100  ;  Taylor  v.  SUte,  that  idea  with  Inartificial  verbiage. 
5  Tex.  App.  569;  Ilaines  v.  State,  7  "Panltantlarr."— The  spelling  of  the 
Te«.  App.  33;  Curry  t'.  State,  7  Tex.  word  "penitentiary"  seems  to  have 
App.  91;  McMillan  v.  State,  7  Tex.  proved  an  obstacle  which  the  learning 
App.  100;  McCoy  V.  State,  7  Tex.  App.  of  many  juries  has  been  unable  to  sur- 

J79;  Wilson  v.  S'tate,  13  Tex.  App.  4S1;  mount,  but  as  their  attempt  rarely  fails 

Reynolds  f.  State,   17  Tex.   App.  413  ;  to  betray  thefr  intent,  such  errors  have 

Fartaini>.  State,  33  Tex,  App.  100;  Mar-  not   been  regarded   as  serious.     Some 

well  V,  Slate,  33  Tex.  App,  351  ;  Shel-  ot  the  cases  m  which  ibis  mistake  ha* 

—    '.  Slate,  37  Tex.  App,  443;   Pharer  been  made  are.  State  v.  McNamara,  loo 

>tA    /Taw      r'vlm       Ann      if^n^        -tr^    <  \f.^      tlV\'      T-Ia^nAD    tt      ^totd      ..   Td«        Ann 
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and  grammatical  errors  form  no  substantial  ground  for  objec- 
tion.' 

2.  Oral  Verdict.  —  Under  the  common  law,  the  result  of  the 
jury's  deliberations  is  usually  declared  orally  by  a  member  of  the 
jury ;  *  a  practice  originating,  perhaps,  in  the  general  illiteracy  of 
jurors.*  The  announcement  is  most  frequently  made  by  a  desig- 
nated spokesman,  called  the  foreman,  the  other  jurors  being 
presumed  to  consent  to  the  verdict  unless  they  express  their  dissat- 
isfaction when  it  is  rendered.* 

3.  Written  Verdict.  —  Statutes  to  the  effect  that  verdicts  shall 


■t  observed,  in  regard  to  the  li 
stantial  and  imniaterial  character  of  an 
error  in  spelling,  that  neither  bad  spell- 
ing nor  bad  graniTnar  would  vitiate  a 
verdict  when  ilG  meaning  was  clear. 
Technical  and  insubstantial  objections  It  is  sufficii 
i  verdict  would  not  be  considered 


569- 
In  State  I'.   Roes,  31   La.  Ann.  854, 
Todd,  J.,  said  :  "  The  law  does  not  re- 
quire even  in  capital  cases  that  the  jurv 
should  reduce  their  verdict  lo  wrtting; 


s  delivered  orall/T" 
And  see  State  7'.  Daniel,  31  La.  Ann. 

la  determining  its  Gulliciency,  and  the  96;  State  v.  Nolan,  S  Rob.  (La.)  513. 

omission  of  the  letter  "  1 "  forming  the  Orlroliial  OaMa, — In  Lord  v.  State.  [6 

second  Bjllabfe  of  the  word    peniten-  N.  H.  326;  41  Am.  Dec.  391,  the  court 

liar;,  was  immaterial.  said  :  "  The  custom  in  criminal  cases  is 

1.  WISH  tlw  aenae  la  olatx,  neither  for  the  jury  to  render  their  verdict  of 

bad    spelling   nor   bad    grammar   will  guilty  or  not  guilty  orally  and  in  open 

vitiate   a  verdict.     Taylor  11.  State,  5  court,  and  a  record  to  be  made  of  it. 

Te».  App.  569.  .     .     .     The  written  verdict  which  the 

Wtiere  a  verdict  assessed  a  "  find  "  foreman  undertook  to  make,  was  Irreg. 

againBt  the  defendant,  it  was  held  that  ular  and  was  correctly  rejected  by  the 

the  context  clearly  enough  showed  that  court  below."     See  also  Com,  v.  Dur- 

the  word  was  intended  for  "tine,"  and  fee,  100  Mats.  146. 

was  adopted.     Bland  3.  See  Nisbet,  ].,  in  Roberta  v.  State, 


V.  State,  4  Tex.  App,    ^ 

In   Dillon   V.   Rogers,  36  Tei. 
however,  a   verdict   finding  a   cerl 
sum  as  "  Impunitive  "  damages  was  \ 
Pounced  void  on  the  ground  of  ui 
teiligibility. 

»  Latt«r.— Wh< 


T4  Ga.  : 

5a,  4.  In  Blum  t>.  Pate,  ao  Cal.  69,  the 
ain  court  disposed  of  the  objection  that  the 
TO-  assent  to  the  verdict  was  expressed  by 
iln-  the  foreman  and  not  by  the  jurors  them- 
selves, by  stating  that  "  there  is  nothing 
:re     in   it."     The   court  continued:    "The 


"  Framness"  read  " 
it  wBi  held  to  be  an  error 
to  be  itnmateriaL  State  v 
4}  Minn.  490, 

1  Roberts  v.  State,  14  Ga.  18. 

It  ia  maintained,  in  State  ti.  Jenkins, 
43  La.  Ann.  917,  to  be  an  elementary 
principle  that  a  verdict  may  be  validly 
rendered  orally  in  open  court,  even 
where  no  Tareman  is  appointed.  So, 
tlso,  when  it  is  r  e  1  u  r  n  e  d  written, 
though  unsigned  either  by  the  foreman 
cprany  member  of  the  jury,  or  not  con- 
taining the  name  of  the  accused,  or  de- 
Kriblng  ihc  offense  charged.  State  v. 
Moore,  8  Rob.  (La.)  525;  State  v. 
Biiscoe,  30  La.  Aon.  434;    State  v. 


conclusive  upon  all,  unless  a  disagree- 
ment l>e  expressed  at  the  time." 

Where  the  jury  were  inquired  of  by 
the  judge  whether  they  had  agreed 
upon  a  verdict,  their  foreman  answered 
that  they  had,  and  handed  the  verdict 
to  the  judge,  who  read  it  aloud  and 
then  accepted  it,  but  it  was  not  other- 
wise ascertained  by  inquiry  of  the  jury, 
or  in  any  other  way,  that  they  had 
all  concurred  in  the  verdict,  it  was  held 
that  in  the  absence  of  any  objection 
made  at  the  time,  to  this  mode  of  ren- 
dering and  taking  the  verdict,  it  was 
sufficiently  authenticated.  Ravmond 
■0.  Bell,  iS  Conn.  Si.  See  also  lioberU 
V.  Sute,  14  Ga.  18. 
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be  reduced  to  writing  exist  in  some  of  the  states.^  Whether 
such  enactments  are  peremptory,  or  directory  only,  depends  upon 
the  construction  which  they  have  received  from  the  judicatures 
whose  proceedings  they  control.* 

Signing  Verdict. — As  there  is  no  rule  of  the  common  law  re- 
quiring  that  a  verdict  shall  be  in  writing,  naturally  there  is  none 
that  it  shall  be  signed.'  In  some  of  the  states  this  practice  is 
regulated  by  statute,^  generally  in  connection  with  a  direction 

1.  See   statute*    of    lovia,    Indiana,  aenttal  that  the  verdict  be  written,  or 

Ktmiucky,  Missouri,  Ohio,  Texas,  and  when  written  that   it  be  signed  or  put 

other  slates.  on  the  indictment.     State   v.  Jenkini, 

In  Griffin  v.  Larned,  iii   IIL  43a,  it  43  La.  Ann.  917. 

was  held  that  a  verdict  may  be  reduced  3.  The  supreme   court  of  Iowa,  for 

to  writing  and  signed  by  the  jury,  or  example,  In  Morrison  v.  OvertoD,  10 

It  may  be  delivered  ore  tenus  by  the  Iowa  465,  regards  the  section  of  the 

foreman.      The   validity  of   a  verdict  code  of  tiiat  state,  providing  that  "the 

does  not  depend   upon   Its  being   re-  verdict  must  be  written  and   signed,'' 

duced  to  writing  and   signed  by  the  etc.,  as  directory,  and  not  peremptory, 

members  of  the  jury,  but  whatever  may  A  similar  view  has  been  tidten  by  the 

be  pronounced  as  the  verdict  by  the  judiciaries  of  other  stales.     In  Sage  :>. 

Jury  in  open  court,  whether  in  writing  Brown,  34  Ind.  464,  a  contrary  position 

or  verbally  through  the  foreman,  is  to  was  maintained, 

be  regarded  as  the  verdict  of  the  jury.  8.  Boyle,  C.  J.,  delivering  the  ojMn- 

In  Por*lg&  LancUAS*. — In  Walsh  v.  ion  of  the  court  in  Com.  d.  Ripper- 
Barrow,  3  La.  Ann.  365,  the  verdict  don,  Litt.  Sel.  Cas.  (Ky.)  195.  Mid: 
was  returned  written  in  French,  the  "  We  are  not  apprleed  of  any  law  re- 
jury  being  able  to  write  only  in  that  quiring  the  verdict  of  a  petit  jurr, 
language-  In  this  form  the  verdict  was  either  in  a  criminal  or  civil  case,  to  be 
received  by  the  court,  translated  into  signed ;  and  it  would,  no  doubt,  be  good 
English  under  its  direction,  read  to  the  without  a  signature ;  yet  we  Icnow  that 
jury  as  translated,  and  ai  read  assented  it  is  the  usual  practice  for  one  of  the 
to  by  them,  signed  by  the  foreman,  and  jury  to  sign  it,  and  very  often  as  fare- 
recorded  in  their  presence.  This  was  man.  But  most  certainly  the  omission 
held  lb  be  the  proper  proceeding,  of  this  circumstance  would  not  render 

Writtea  vltli  Lead  Pencil.— It  seems  a  verdict  void." 

that  a  statute  requiring  a  verdict  to  be  4.  In  Indiana,  for  instance,  a  statute 

in  writing  will  be  satisfied  by  a  verdict  has  been  passed  directing  that  the  ver- 

in  lead  pencil.     Ellis  v.  State,  30  Tex.  diet  of  a  jury  shall  be  reduced  to  wril- 

App.  601.    And  see  State  v.  Anderson  ing,  signed,  and  returned  to  the  court 

(La.  1893),  T2  So.  Rep.  737.  bv  the  foreman.     Under   this  statute. 

Verdict  TTttten  by  OOear.— Where  it  in  Sage  v.  Brown,  34   Ind.  464,  a  ver- 

appeared  that  after  the  jury  had  arrived  diet  lacking  the  signature  of  the   fort- 

at  a  verdict  of  guilty,  one  of  the  jurors  man  was  held  void. 

bad  an  officerof  the  court  write  out  the  In   Mitsouri,  a.   similar   statute  hit 

verdict  at  his  dictation,  which  verdict  been  enacted.     Menne   v.  Neumeister, 

waa  returned  by  the  jury,  it  was  held  ij  Mo.  App.  loa 

that  while  this  was  a  censurable  prac-  In  Texas,  the  rule  seema  to  be  tbat 

tlce,   the   verdict    should    not   be   dia-  the  jurors  must  all   Bign   the   verdict; 

turbed,  as  it  did  not  appear  that  it  had  but  where  a  member  of  the  jury  is  ei- 

anything  to  do  with  the  result  reached,  cuied    by   consent  of  the    counsel  of 

or  that  the  defendant's  rights  were  im-  both  parties  after  the  trial   has  begun, 

paired.      Territory   v.   Edie  (N.  Mex.  anda  verdict  is  rendered  by  the  remain- 

1893),  30  Pac,  Rep,  851.  ing  eleven,  as  mav  be  done  under  the 

Written     on    Qnaalied    Indletmant. —  Texia  statutes,  it  is  not  necessary  that 

Where  a  verdict  of  guilty  Is  inadvert-  all  the  jurors,  including  the  one  who 

en tly  written  by   the  jury  on  a  quashed  is    diemissed,  shall    sign     it.      Tram 

Indictment,  instead  of  on  the  indictment  Lumber  Co.  i>.  Hancock,  70  Tei.  311. 

on  which  the  prosecution  is  based,  it  Is  See  Yarber  v.  Slate  (Tex.  Crlm.  App, 

not  for  that  reaaon  void,  as  it  U  not  es-  1S94),  ^4  §.  W.  Rep.  64;. 
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that  the  verdict  be  reduced  to  writing,  but  In  the  absence  of  en> 
actment  on  the  subject  no  sienature  is  necessary.* 

a.  Sealed  Verdict.  —  A  convenient  practice  prevails  in 
most  jurisdictions  of  allowing  a  jury,  when  they  agree  upon  a  ver- 
dict during  an  adjournment  of  the  court,  to  seal  it  up  and  sepa- 
rate ;  then  to  reassemble  and  bring  it  into  court  at  the  expiration 
of  the  period  of  adjournment.*    The  general  rule  is  that  the 

Burton  v.   Bondles,  a  Tex.  304,  wu  It  was  held,  In  Pattenon  v.  MuTphj, 

decided  before  the  enactment  of   snj  63  Ga.  381,  that  althou^  ■  verdict  was 

itatutes  in  this  itate  making  tt  tieccMary  not  signed  bj  any  member  of  the  jury, 

thai  B  verdict  ihould  be  signed,  hence,  that   as  the  names  of  the  jurore  who 

JD  this  caee,  following  the  common-law  rendered  the   verdict   appeared  in   the 

rule,  it  was  distinctly   stated   that  no  record,   (here  was  no  error  in  ovemil- 

tignature  was  requisite.  ins  the  defendant's  motion  in  arrest  of 

When  the  parties  to  an  action  in  the  judgment  on  this  ground, 

county  court  consented  U>  reduce  the  In  criminal  cases,  said  the  court,  in 

number  of  jurors  to  five,  It  was  held  State  ■v.  Faulk,  30  La.  Ann.  S31,  it  is 

that  the  signature  of  one  of  the  jurors  not  necessary  that  the   verdict  of  the 

lo  the  verdict,  as  foreman,  was  Humclent,  jury  should  be  written  or  signed.     It  Is 

lince  the  rule  requiring  the  signatures  sufficient   that  a  member  ol   the   jury 

of  all  the  jurors  does  not  apply  in  such  delivers  it  orally. 

cases.    BlueGelds  Banana  Co.  r.  Wollfe  S.  Paige    v.   O'Neal,    13    Cal.    483; 

(Tea.  Civ.  App,  1893), mS.W,  Rep. 369.  People  n.  Kelly,  46  Cal.  357;  State  v. 

Kt*tiichy—\n   Berry   f.    Pusey,   80  Babcock,    I    Conn.   401;    Whltner   v. 

Ky.  166,  the  requirement  of  the  code  Hamlin,  13  Fla.  18;  Nolan  v.  State,  ^3 

that  a  verdict  shall  be  signed   by  the  Ga.   137;  Franklin  v.  Wiggins,  88  da. 

foreman  of  the  jury,  is  regarded  as  di-  169;   White  v.  Martin,  3  III,  69;  Reins 

rectory  onl/.  See  also  Thomas  v.  Com.  v.  People,  30  111.  356 ;  Pierce  r.   Has- 

(Kv.  1891),  IS  S,  W.  Rep.86i.  brouck,  49  III.  33  ;  Chicago  v.  Rogers, 

/™nRev.Stat.,§3073(Rev.ori86o),  61  III.  188;  Cleveland,  etc.,  R.   Co.  v. 

direct  that  a  verdict  should  be  signed.  Monaghan,   140   III.  474;   Chicago  v. 

This  section,  however,  has  been  held  to  Langlass,  66  111.  361  ;  Jarrell  v.  SUte, 

Iwdirectory  and  not  Imperative;  hence,  58   Ind.   393;    Tyrrell   v.   Lockhart,  3 

ajudgment  should  not  be  reversed  be-  Blackf.  (Ind.)   136;  Tlfield  11.  Adams, 

cause  the  verdict  was  not  signed  by  the  3  Iowa  487  \  Miller  v.  Matran,  6  Iowa 

foreman  of  the  jury  when  returned  by  456;    Bass   v.    Hanson,   9   Iowa   563; 

the  jury  into  court  and  received.  Mor-  Hamilton    ti.    Barton,   30    Iowa   505; 

rbon  V.  Overton,  30  Iowa  461;.  See  also  Hlgley  v.  Newell,  38  Iowa    516  ;  Jes- 

Miller  V.  Mabon,  6  Iowa  456,  holding  sup  v.  Chlcogo,  etc.,  R.  Co.,  83  Iowa 

(hat  a  verdict  need  not  be  signed.  343  ;    Wood    v.   Van   Buren    County, 

/l/iMait.— Id   Harrison  r.  Singleton,  Morr.  flowa)  581;  State  u.  Hodges.  45 

3III.  II,  ills  maintained  that  a  verdict  Kan.  389;    State  i.  Emmons,   45  Kan. 

need  not  be  signed,  except  where  the  397;     Doe  v,    Harrow,  3  Bibb    fKy.) 

trial  is  before  a  ministerial  officer.  446;  Mcintosh  v.  Smith,   2  La.  Ann. 

1.  Anderson  v.  State,  5  Ark.  444.  756;  States.  Populua,  13  La.  Ann.  710; 

In   Georgia,    it   Is   held   that,  though  State  v.    Hornsby,   33    La.  Ann.  i;68; 

verdicts  are  usually  signed  by  the  fore-  Vennard      v.     McConnell,    !         "   '  ' 


,  if  In  any  case  it  be  not  done  (Mass.)  555;  Pritchard  f.  Hennessey,  1 
aim  the  verdict  appears  in  the  record  Cray  l>IaEB.]  394;  Lincoln  v.  Lincoln, 
without  his  signature,  and  a  judgment     12  Gray  (Mass.) 4S;  Chapman i'.  Coffin, 


Is  signed   thereupon,  it  must  be  pre-  14    Gray   (Mass.)    454;     Wlnslow 

snmed  that  the  verdict  was  satlsfactorv  Draper,  8  Pick.  (Mass.)  170;  Lawrence 

to  the  court  and   deemed   by  it  to  be  t.  Steams,  11  Pick.  (Mass.)  501;  Com. 

sufficient  In  form  and  substance  to  war-  i*.  Dorus,  loS  Mass.  488;  Com.  v.  Car- 

™nt  ■  judgment.     Harris  v.  Barden,  34  rington,    116  Mass.   37;  Com.  v,  Cos- 

Ga.  73.    See  also   Matony  t..  Harkey,  tello,   128  Mass.  38;  Com.  v.  Slattery, 

Ga.  Dec.  159;  Roberts  i'.  State,  14  Ga.  1471^888.423;    Bolster  r.   Cummings, 

18;  Woods  V.  Com.,  86  Va.  933;  Hall  6  Me.  85;  Beal  v.  Cunningham,  43  Me. 

p.  Com.,  16  Va.L.  Jour.  547.  363 ;  Anonjrmous,  63  Me.  590;  Steele 
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'.  Elheridge,  15  Minn.  501 ;  Loudy  v.  ence  of  the  judge,  clerk,  and  tiie  pliii 

■"     '  "'  "  -  " "■•     iftorney,  in  favor  of  the  plaintii 

I  the   absence  of  the  defendam 

Mo,  314 ;   Rogers  v.   Sample,  38  Neb.  and  his  counsel,  and  the  jurj  were  Hi- 

I4I;   State    V.  Prescott,  7  N.   H.  iSS;  charged.    It  was  held  that  as  the  agree- 

Hertiberg  v.  Murray,  40   N.  Y.  Super,  ment  was  that  the  verdict  should  be 

Ct,  271;  Hortonii.  Horlon,  1  Cow.  (N.  sealed,  it  was  violated  by  receiving  an 

Y.)  589;   People  T'.   Douglass,  4  Cow,  open  verdict,  and   under   the  circum- 

(N.  V.)  32;   15  Am.  Dec.  333;  Oliver  stances  it  should   have   been  refused. 

V.  First  Presbj'terian  Church,  5  Cow,  Chicago  v.  Rogers,  61  III.  188. 
(N.  y.)  184;  Bunn    i-,   Hoyt,   3  Johns.        The  jury  in  a  criminal  case,  after  it 

(N.   Y.)   255;    Root    V.    Sherwood,  6  had  been  committed  to  them,  were  il- 

{ohns.  <N,   Y.)   68;  5   Am.  Dec.  191;  lowed,  during  an   adjournment  ot  the 

)oug(ass  V.  Tousev,   1  Wend.  (N.  Y.)  court,  to  disperse   by  dir«ction  of  the 

353;  30  Am.  Dec.  616;  People  v.   Ran-  judge,  upon  stating  to  the  oiGcer  that 

som,  7  Wend.  (N.  Y.)   433;  Wright  u.  they  had   agreed  and  sealed  up  a  ver- 

Birchfteld,  3  Ohio  53;  Sutliif  f.  Gilbert,  diet;  upon  coming  into  court  anertDcb 

8  Ohio  405 ',  Sargent  v.   State,   1 1  Ohio  dispersion  Ihey  rendered  a  verdict  or- 

471;  State  11.  Engle,  13  Ohio  490;  Davis  ally    without   the   sealed    verdict   be- 

V.  State,  I  j  Ohio  73;   14  Am.  Dec.  559;  ing  opened;  the  verdict  thus  rendered 

Com.T.  Boyle,9Phila.  (Pa.)593;  Wal-  was  held  Invalid.  Com.  v.  Durfee,  loo 

ters  p.  Junkins,  16  S.   &   R.(Pa.)4rs;  Mass.  146. 

16  Am.  Dec.s85;McConnen  n.  Linton,         In  the  caseofOhver  t/.  First  Proby- 

4  Watts    (Pa.)  357;   Wolfran  v.  Eysler,  terian  Church,  5  Cow,  (N.  Y.)  383,  the 

7  Watts  (Pa.J  39;  Reitenbaugh  n.  Lud-  jury   procured  their  liberation  bv  pre- 

wick,  31   Pa.  St.   131;  Perry  v.   Mays,  tending  to  the  constable  that  they  had 

1   Bailey    (S.  Car.)  354;  Devereun  b,  agreed  upon  a  sealed  verdict  wllenin 

Champion  Cotton  Press  Co.,  14  S.  Car,  reality  thev  had  not.     After  the  sepi- 

396;  Hancock  t>.  WinanG,  30  Tex.   310;  ration  of  the  jury,  a  conversation  was 

U.  S.  V.  Bennett,   16   Blatchf.   (U,   S,)  carried  on   in  the  presence  of  some  of 

338;  U,  S.  V.  Potter,  6  McLean  (U.  S.)  them,  relative  to  the  cause,  by  pereooi 

186;  Maling  »,Crummey,s  Wash,  aia;  not  on  the  jury.     Upon  reassembling. 

High  V.  Johnson,  j8  Wis.  72.  they  were  sent  out  again,  tl.ourii  not 

In  most  of  the  above  cases,  the  prac-  without  the  protest  of  the  plaintiff,  and 

tice  of  allowing   the   jury   to  seal  up  they  then  returned  with  a  verdict  for 

'*"""        "   '■"'    -""    - "  ~  "■    "'  "  the  defendant.     It  was  held  that  under 

such   circumstances    the  verdict  must 
be  set  aside. 

Where  there  was  an   understanding 

however,  as  it  will  be  noticed,  are  only  between  the  parties  to  the  suit  that  a 

applicable  by  way  of  analogy,  holding  the  jury   agreed   upon   a   verdict  they 

that  even   though  there  has  been  no  might   seal   It  up   and   hand  it  to  the 

verdict,  nor  sealing,  the  separation  of  clerk,  but  instead  of  pursuing  this  course 

thejury  may  be  immateria].     Hence,  it  they   sealed   up  a  paper  which  stated 

would  seem  a  fortiori  that  a  sealed  that  they  could  not  agree  and  delivered 

verdict  would  m  good.  it  to  the  clerk  and   then  dispersed,  il 

Graham,  in  his  practice,  says:  "Where  was  held  that  such  a  proceeding  was  a 

the  jury  are  liable  to  be  absent  for  some  gross  violation  of  their  duty  as  juron. 

time  and  the  businesR  of  t  h  e  day  is  and  (hat  the  cause  could   not  be  given 

through,  it  is  usual  to  ask  them  when  to  the  jury  again,  even  if  the  parties  did 

e  agreed  upon  their  verdict  to  not  object.     White  t/.  Martin,  3  111.  69. 
1  bring  it  into  court  the  next         Unaealwl, — The  jury  were  instructed 

mornmg.      Whether  the  judge  may  do  to  reduce  their  verdict  to  writing  and 

this  without  the  consent  of  the  parties  have  it  signed  by  the  foreman,  and  bring 

been    eipressly  decided."  itintocourt  the  neat  morning; 

-     .   ._.  _.  ,  jj^^  . ,  ,  .  .    ., 


eaf  it  and 


Graham's  Prac.  (2d  ed,)  316.  appointed  time  they  brought  in  tbe  in- 
Upon  the  trial  of  a  case  in  the  circuit  dictment  on  which  the  trial  was  pro- 
court,  by  the  consent  of  counsel,  the  ceeding,  but  In  an  unsealed  envelope, 
jury  were  authorized  to  return  a  sealed  with  a  verdict  of  guilty  written  upon  it, 
verdict  and  the  court  adjourned;  but  and  presented  it  to  the  court  as  the 
before  the  judge  had  left  his  seat  on  verdict  agreed  upon  and  signed  befoT« 
the  bench,  the  jury,  having  agreed,  de-  the  jury  separated  the  evening  before, 
livered  an  open  verdict,  in  the  pres-  The  jury,  to  a  question  by  the  clerk 
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sealed  verdict  must  be  delivered  in  open  court,^  when  any  mem- 
ber of  the  jury  may  dissent  from  the  conclusion  previously 
reached;*  and  when  this  is  the  case  the  verdict  is  not  to  be  re- 
ceived.'    IE  the  sealed  verdict  as  returned  is  informal,  it  is  proper 

whether  the  defendant  woe  ''  guilty  or  only  verdict;  the  paper  returned  by  the 

not  guilty,"  replied  "Guilty,"  and  the  jury  Is  not  evidence,  nor  is  it  to  be  filed 

verdict  waa  affirmed,  received,  and  re-  or   preserved."     Dornick  v.   ReicheQ- 

corded.    It  vtm  held  that  it  sufficiently  back,  to  S.  &  R.  (Pa.)  S^. 

appeared  that  the  jury  agreed   before  PreBSiide   of    PrlMnar.  —  UnlcBE    the 

they  separated  upon  the  verdict  which  right  is  naived   by   the   prisoner,  he 

they  returned.     Com.  v.  Slattery,  147  should  be  present  in  court  when  the 

Miss.  433.     In  this  case  it  will  be  seen  verdict  is  opened,  and  where  the  record 

that  the  jury,   perhaps  through   Inad-  did  not  show  that  he  was  so  present, 

vertence,  failed  to  comply  with  the  di-  judgment  was  reversed.     Doyle   -j.   U. 

rectlon  of  the  court  to  seal  their  ver-  S.,  1 1  BUa.  (U.  S.)  100.     See  also  sufra, 

diet.     Some  other  irregularities  tnay  be  this  title,  Presenrt  of  Parties. 

deemed  more  serious.     For  instance.  In  Annonncsment  by  Foieman.'- Where 

a  criminal  case,  the  jury,  upon  retiring  the  jury,  on  adjournment  of  the  court, 

St  the  adjournment  of  the  court  for  the  were  told  if  they  agreed  before  the  court 

day,  were  Instructed   that   when   they  met,  they  might  seal  up  their  verdict 

^reed  upon  a  verdict,  they  mieht  seal  and  separate,  and  the  sealed  verdict  was 

it  up  and  separate.     Upon  coming  into  brought  in  next  morning,  opened  by  the 

Gourtthe  neil  morning,  it  appeared  that  judge  and  handed  to  the  p  rot  bono  lary, 

they  had  agreed   upon   a  verdict  and  who  then  asked  the  jury  to  listen  to 

separated   during   the   night,  but  that  their  verdict  as  the  court  had  ordered 

through  some   misunderstanding   on  it  recorded,  and  added  as  usual  "  so  say 

their  part,  the  verdict  had  not  been  re-  you  all,"  it  was  held  that  this  was  suf- 

duced   to  writing.     The  judge,  there-  ficient,  though  the  more  formal  method 

upon,  against  the   plaintiff's  direction,  of  taking    the    verdict,    ore  tenHs,(rr>Ta 

directed  them  to  retire  and  reduce  their  the  jury  by  the  mouth  of  their  foreman, 

verdict  to  writing   and    return    it    as  was  to  be  preferred.     Willard  v.  Shaf- 

agreed  upon  the  night   before   and  fer,  6  Phila.  (Pa.)  520;  Blum  v.   Pate, 

without  further   deliberation  on  their  30  Cal.  6g. 

pirt.  The  jury  accordingly  retired  and  1.  Douglass  u.  Tousey,  a  Wend.  (N. 

soon   after  brought  in   a   verdict  o(  Y.)  351;   10   Am.   Dec.  616;  Bunn    v, 

guiity.    It  was  held  that  the  verdict  BO  Hoyt,  3  Johns.  (N.  Y.)  asj;  Devereux 

rendered  was  invalid.     Com.  w.  Dorus,  v.  Champion  Cotton  Press  Co.,   14   S. 

108  Mass.  488.  Car.  396;  Perry  ti.  Mays,  3  Baiiey  <S. 

DiIlTary  to  Otort.— ""      ------  ^^ 

their  ' 


Birchard,  ].,  delivering  (he  opini 


and  delivered  at   his  office  in   his  ab-  be  changed,  when  delivered  in  public, 

■ence,  it  was   decided  that  as   no  per-  from  a  verdict  of  acquittal  to  a  Terdict 

■onal  confidence  had  been  reposed  in  of  guilty,  but  beseemed  to  be  of  opinion 

him,  tbis  was  a  substantial  performance  that  the  jury  were  at  liberty  to  dissent 

of  the  agreement.  McMurry  c.  O'Neil,  from  a  verdict  or  guilty  and   change 

I  Call  (Va.)  146.  it  to  one  ot  acquiltaT. 

1.  In  Com.  V.  Heller,  5  Phila.  (Pa.)  3.  course OponDliafflnn&nce.— Where 

12S.it  was  laid:  "The  practice  of  seal-  one  or  more  members  of  the  jury  dia- 

ing  the  verdict  in  this  country,  seems  sent  to  a  verdict  agreed  upon  and 

Ici  have  been  substituted  for  the  privy  sealed  before  separation,  upon  the  op- 

verdict  in  England,   for  both  must  be  pearance  of  the  jury  in  court  for  the 

rendered  in  court  to  be  of  any  effect."  delivery  and  affirmance  of  their  find- 

Willard  f.  Shaffer,  6  Phila.  (Pa.)  520.  ing,   the   presiding  judge   may  direct 

See  also  cases  cited  in  preceding  note,  them  to  retire  and  reconsider  the  case. 

In  Willard  v.  Shaffer,  6  Phila.  (Pa.)  In  Douglass  v.  Tousey,  !  Wend.  (N. 

S'^it  wassaid,  by  Sharswood,  I.,  that  Y.)  351 ;   20  Am.   Dec.  616,  the  cause 

"  A  sealed  verdict  is  no  verdict  of  itstlf.  was  aubmined  to  the  jury  in  the  even- 

The  verdict  recorded  in  court  is  the  ing,   with   the  direction   that   it  they 
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for  the  presiding  judge  to  send  the  jury  out  again  to  mould  it 

into  proper  form.'     In  certain  particulars  this  practice  varies 

could  agree  they  might  seal  up  the  ver- 
dict and  bring  it  inio  court  the  next 

morning.      The   jury   presented   their  ner  i/.^e'w  York  Cent.  R.  Co^  5J  N. 

sealed  verdict  sccording  to  the  direc-  Y.   437;  11    Am.  Rep.  714;  CUrk  v. 

tion  of  the  court,  but  when  polled  one  Lude,  63  Hun  (N.  Y.)  363 ;  McConnell 

of  them  refused  to  agree  to  it.     They  v.  Linton,  4  Watts  (Pa.)  357;  Wolfrin 

were  sent  out  again  and  finally  brought  u.  Eyster,  7  Watls    (Pa.)  39;   Walters 

in   the   same  verdict  which  they  had  w,  Junkins,    16  S.  &   R.  (Pa.)  415;  16 

signed  and  sealed  the  evening  previous,  Am.   Dec.  3S5;   Reitenbaugh  •v.  Lud- 

the  former  dissenting  juror  signing  it  wick.  31  Pa.  St.  131;  Smith  r.Meldren, 

with  the  others.     It  was  held  that  the  107  Pa.    St.  34S ;   High  v.  Johnson,  38 

verdict  could   not,  under  the  clrcum-  Wis.  72.    Comfart  Wniiams  t.  People, 

stances,  be  set  aside  for  thig  alleged  ir-  44  III.  473. 

regularity.     In  this  case,  the  direction  In    trover    tor    certain    promissory 

to  seal  up  the  verdict  was  given  with  -  notes,  where  the  title  and  not  the  value 

out  the  express  consent  of  counBcl,  but  was  the  only   subject  of   controversr, 

the  court  held  that  as  there  was  no  oh-  the  yary   being   sent   out    late   in  the 

jeclion  to  this  course  on  the  part  or  the  evening,  with    permission  to   separate 

defendant,  he  must  be  deemed  to  have  after  agreeing  and  Bealing  up  their  ver- 

Impliedly  assented  to  ft.  diet,  did  so,  and  returned  a  verdict  the 

In  Bunn  v.  Hoyt,  3  Johns.  (N.  Y.)  nert   morning   for   the    plaiutifT,   with 

355,  a  question  arose  very  similar  to  the  the   amount  of  damages  in  blank  ;  the 

one  before   the  court   in   Uouglass  w.  foreman  observing  that  they  had  some 

Tousey  above  cited.    The  jury  retired  doubts  as  to  the  time  from  which  in- 

and  deliberated  several  hours,  sealed  up  terest  should   be   computed,  and  that 

their   verdict,  separated,  and   the  neil  some  supposed   this  would  be  done  by 

morning  brought  it  into  court.     On  be-  the  court.     By   direction  of  the  judge 

ing  polled,  one  of  them  disagreed  to  it,  they  retired  again  and  returned  B  new 

and  the  judge.  Chief  Justice  Kent,  sent  verdict  for  the  amount  of  the  notes  and 

them   out   again,  and  the  disagreeing  interest.     Mellen,  C.  J.,  who  delivered 

juror  ultimately  assented  to  the  verdict  the  opinion  of  the  court,  while  admit- 

which   had   first  been   brought  In  un-  ting  that  in  actions  sounding   damages, 

sealed,  and  the  verdict  was  received  as  and  where  the  amount  of  damages  is 

finally  rendered,    jcssuii  v.   Chicago,  the  principal  subject  of  consideration 

etc.,  R.  Co.,  %i  Iowa  343.  for  the  jury,  as  in  actions  of  trespass  of 

Increaae  of  Atnonnt, —The  jury,  hav-  various  kinds,  actions  for  Iil>els  or  the 

Ing  been  authorized  to  bring  in  a  sealed  speaking  of  detamatoir  words,  or  on 


verdict,  brought  it  in  for  the  plaintiff  for 

^,000,  and  it  was  entered  on  the  clerk's  omission  to  calculate  on  damages  oe- 
minutes.  Upon  being  polled,  they  did  fore  separation  would  be  fatal ;  yet 
not  agree  and  were  ordered  by  the  here  the  only  subject  litigated  was  the 
court  to  retire  again,  lliey  did  so,  but  title,  there  was  a  tacit  acknowledgment 
returning  for  Instructions  as  to  whether  of  the  amount  of  the  note;  and  as  the 
they  could  increase  the  verdict,  the  contested  point  had  been  settled  the  as- 
court  Instructed  Ihem  that  they  might  sessment  of  damages  was  a  mere  mat- 
render  such  verdict  as  they  thought  ter  of  course.  Bolster  v.  Gumming,  6 
proper.     They  brought  in  a  verdict  for  Me.  85. 

$7,000.     It  was  held  no  error.     Warner        Hem  BzvUolt.— Where,  by  an  agree- 

V.  New  York  Cent,  R.  Co.,  51   N.   Y,  ment  of  counsel,  the  jury  is  permitted 

iV!  ;  1 1  Am.  Rep.  724-  to  separate  after  an  adjournment  of  the 

.  Terrell  v.Loclthart,  3  Blackf.(Ind.)  court,  the  defendant  cannot  complain 

Barton,  ao  Iowa  505  ;  that,  after  having  sealed  their  verdict 

nigiey    -n.    iieweil,  jB   Iowa   516;  Jes-  as  directed  by  the  court,  the  jurors  sep- 

sup  V.  Chicago,  etc.,  R.   Co.,   82  Iowa  arated    for  the  night,  and    that    afier 

343;    Lincoln    v.    Lincoln,    I3     Gray  their  verdict  was  delivered  into   court 

(Mass.)   4c;    Bolster  v.  Cummings,   6  the  next  morning,  they  were  bent  out 

Me.  85;   Beal  ti.  Cunningham,  43  Me.  again   with  the    papers  in   the  suit  to 

363;  dlcott  T!.   Hanson,   11   Mich.  452 ;  make   the  verdict  more  explicit.    Mc- 

Loudy  -v.  Clarke,  45  Minn,  477;  Scott  Intosti  v.  Smith,  a  La.  Ann.  756- 
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widely  in  different  states.     For  instance,  in  its  applicability  to 

criminal  cases ;'   as  regards  the  consent  of  the  parties  to   the 

Xot  u  lsT«*d  Upon.— When  a  jury  On  the  other  hand,  the  Qkio  court» 

bringing  a  verdict  into  court,  after  hav-  seem  to  regard  the  practice  ai  admia- 

ing  sealed  it  up  and  separated,  declare  Eible,  in  the  discretion  of  tlie  presiding 

that  it  is  not  at  agreed  upon,  it  maj'  be  judge,  in  all  cases — in  criminal,  without 

subtnitted  to  them  again  for  correction,  regard  lo  the  grade  of  the  offense,  as 

Loudy  V.  Ciarkc,  45  Minn.  477.  well  as  In  civil — and  this  without  regard 

iBadTBTtaut  Error. — It  is  not  error  to  to  the  consent  of  the  parties.    Sutliff  v. 

permit  a  jury,  after  it  has  returned  a  Gilbert,aOhio405  ;  Sargent  k. State,  11 

sealed  verdict  into  court,  to  correct  an  Ohio  473;  Slate  v.  Engle,  13  Ohio  490, 

error  in  the  verdict  which  has  occurred  In  California,  in  the  case  of  People  v. 

through  inadvertence  only.     Hamilton  Kellr,  46  Cal,  357,  it  was  declared  that 

V.  Barton,  la  Iowa  505.  the  Jury  in  a  criminal  case  may  render 

Onlltr — Mot  Qnllty. — In  Beal  i>.  Cun-  a  sealed  verdict,  provided  the  proceed- 
nlngham,  4]  Me.  361,  the  jury  returned  Ing  is  sanctioned  \)y  the  consent  of  the 
a  sealed  verdict  in  a  case  which  had  defendant's  counsel- 
been  submitted  to  their  consideration  lertua. — In  this  state  there  is  a  statute 
the  night  before.  On  the  suggestion  of  prohibiting  the  practice,  on  the  part  of 
the  foreman  that  there  was  error  in  the  the  jury,  of  seallne  the  verdict  and  sep- 
verdict  at  read  by  the  cleric,  he  was  arating,  In  all  criminal  cases,  misde- 
pennitted  by  the  court  to  amend  the  meanors  as  well  Bs  feionies.  §4  4441. 
same  by  inserting  the  word  "  not "  be-  4458>  H^>  44^>'  4^7^  State  v.  Fertig, 
fore    the   word   "guilty,"   after   which  84  Iowa  79. 

amendment  by  the  foreman,  the  verdict  Indiana. — Here  the  prohibition  as  to 

was  affirmed   and    recorded.    "This,"  sealed  verdicts  extends  only  lo  felonies, 

laid  the  court,  "was  merely  the  cor-  Farley  v.  People,  138  III.  97. 

rection  of  a  Terbal  error,  thereby  re-  In  Maine,  the  practice,  as  declared  in 

ducing  the  verdict  to  form,  and  making  an  anonj'mous  case,  63  Me.  590,  is  that 

it  indicate  truly  the  result  to  which  the  in  criminal  cases,  except  capital  cases 

Cry  had,  on  deliberation,  arrived.     No  and  cases  where  the  punishment  is  im- 

ipropriety   in   the  course  adopted  is  prisonment  (or  life,  the  presiding  judge 

perceived.  may,  in   his   discretion,  authorise  the 

SeteadanlB — FlalntUt— In  Loudy  v.  jury,  when  they  agree  during  an  ad- 
Clarke,  45Minn.  477,  the  jury,  without  journment  of  the  court,  to  seal  un 
the  consent  of  the  parties,  sealed  a  ver-  their  verdict  and  separate,  and  have  it 
diet  (or  the  "defendants,"  separated,  opened,  read,  and  aflirmed  when  the 
and  the  next  morning  were  permitted  to  court  reconvenes,  with  the  same  elfect 
substitute  "  plaintiD?'  It  was  held  that  as  If  pronounced  in  open  court.  This 
such  a  course  afforded  no  ground  for  seems  to  be  the  most  generally  approved 
not  receiving  the  altered  verdict,  unless  practice  on  the  subject, 
it  was  objected  to  when  the  sealed  ver-  It  was  held  In  the  case  of  State  v. 
diet  was  attempted  to  be  read.  McCormick,  84  Me.  566,  in  which  the 

tatMtantUl DeflalMialM. — Itwasheld,  defendant  was  tried  for  the  crime  of 

in  Rogers  v.  Sample,  38  Neb.  141,  that  rape,  that  a  sealed  verdict  consisting 

where  the  verdict  as  returned  into  court  merely  of  the  word   "guilty,"   without 

is  insufficient  In  substance  or  form,  the  more,  is  insufficient ;  nor  can  the  insuf- 

court  has  the  power  to  send  the  jury  Hciency  be  remedied  by  confirmation 

back  to  correct  It.  in  open  court. 

1.  In  Louisiana,  It  has  been  held  that  In  Ptnmytvania,  It  has  been   held 

in  all  criminal  cases  the  separation  o(  that  In  all  cases  except  those  of  homi- 

the  jury,  though  by  leave  of  court  and  cide,  the  jury  may  seal  up  their  verdict 

with  the  consent  of  the  accused  and  his  and  separate.     Com.   v.  Bojle,  9Phi]a. 

counsel,  will  vitUte  the  verdict  if  such  (Pa.)  59a. 

separation  takes  place  after  the  evidence  Waitkington. — In    capital  cases,  the 

u>  been  closed  and  the  charge  of  the  jury  may  not  seal  up  their  verdict  and 

court  given,  and   before  the  verdict  Is  separate  after  the  case  has  been  finally 

rendered.      State   V.   Populus,   u   I,a.  submitted   to    them,    and  before    they 

Ann.  71a;  StMe   v.  Honubj,  33   La.  have   rendered   their  verdict  in   court. 

Adu,  1168.  The  fact  that  this  has  been  done  with 
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suit ;  I   whether    such    consent  is  a    waiver   of    the    right  to 

consent  of  defendant's  counG«l  ia  Imma-  jury  to  sign  and  seal  their  verdict  and 
terial.  Anderson  v.  Statr,  i  Wa«h.  183.  bring  it  Into  court  the  next  day,  i»  con- 
In  Com. f.  Slattery,  147  Mass.  433,  eidered,  butnotaniwtred,  and  Mr.  Gri' 
the  defendant  wax  charged  with  rape  bam,  in  his  work  on  Practice  (id  ed.], 
and  the  jury  were  permitted  to  render  p.  316,  itate«  that  It  ban  never  been 
a  sealed  verdict.  On  this  occasion  <t  expressly  decided  ivhether  or  not  Ihc 
■was  said,  by  Mr,  Justice  Allen:  "In  judge  may  instruct  the  jury  to  resort  to 
civil  cases,  and  in  criminal  cases  not  this  practice  without  the  conseni  of  the 
capital,  the  court  can  permit  a  jury,  parties.  In  loma,  at  least,  and  perhaps 
after  they  have  agreed  upon  their  ver-  in  other  states,  thla  doubt  has  been 
diet,  to  separate  before  rendering  the  determined  by  statute  (see  Jessup  c. 
verdict  in  court.  In  civil  cases,  the  ver-  Chicago,  etc.,  R.  Co.,  81  Iowa  143, 
diet  being  in  writing,  is  made  Itefore  maintaining  that  under  the /«ii>a  ante. 
the  jury  separate,  and  afterwards  af-  in  order  to  authorize  a  sealed  verdict, 
firmed  by  them  In  court;  in  criminal  the  consent  of  the  parties  mtitl  firit  be 
cases  the  verdict  must  be  rendered  given),  and  It  has  been  held  In  Caii- 
orally  in  court,  but  it  must  appear  to  be  farnia  (People  v.  Kelly,  46  Cal.  357} 
the  verdict  which  the  jury  had  agreed  that  In  a  criminal  case,  the  jury  nitj 
upon  before  they  aeparated.  Theusual  seat  their  verdict  and  separate  only  by 
practice  is  lo  instruct  the  jury  to  bring  the  consent  of  the  defendant's  counsel, 
in  a  sealed  verdict,  which  is  opened  and  In  Okio,  in  both  civil  and  criminal 
read  by  the  clerk  in  open  court,  after  cases,  the  court  may  In  its  discretion 
which  In  civil  cases  the  written  verdict  direct  the  jury,  upon  finding  a  verdict. 
Is  61ed  and  aftinned  by  the  jury,  and  In  to  seal  it  up  and  Mparate,  wholly  inde- 
crlminal  cases  an  oral  vei'dicl  Is  taken  pendent  of  the  consent  of  the  parties, 
in  the  usual  form.  The  purpose  of  the  Sutliff  u,  Gilbert,  8  Ohio  403;  Sargeant 
written  statement  in  criminal  cases  is  v.  State,  11  Ohio  47a  ;  State  v.  Engle, 
to  make   It  plain  that  the  verdict  ren-  13  Ohio  490. 

dered    U  the  one  which  the  jury   had  In  the  case  of  Com.  v.   Carrington, 

agreed  to  render  before  they  separated,  116   Mass.  37,   the   question   arose 

and   the  purpose   of  directing  It  to  be  whether,  in  a  criminal  case,  notcapltal, 

sealed  up  and  delivered  unopened  to  the  jury  may  be  authorized  by  the  court, 

the  court  is  to   Identify    the  writing."  without  the  consent  of  the   defendant. 

Com.   V.  Carrington,    116    Mass.    37;  to   separate,  after  agreeing  upon  and 

Wharton's   Crim.    Law,   I)   3193.   And  signing  and  sealing  up  a  paper  in  the 

see  U.  S.  V.  Bennett,  16  Blatchf.  {U.  form  of  a  verdict,  and  afterwards  re- 

S.)  33S.  turn  the  verdict  in  open  court  in  ae- 

1.  Where    this    practice    has    been  cordance  wllb  the   result  so  stated 

adopted,  it  hag  been  generally  with  the  and  sealed  up.     It  was  held  that  such  a 

consent   or   by  the  agreement  of   the  course   was   proper.     In  this  case,  the 

parties  to  the  suit.  Reins  v.  People,  30  court  said :  "  The  tendency  of  modem 

III.  3j6i  Tifield  i>.  Adams,  3  Iowa  4S7 ;  decisions  has  been  to  relax   the  strict- 

Higleyc.  Newell,  18  Iowa  516;  Walker  ness  of  the  ancient  practice  which  re- 

V,  Dailev  (Iowa,  1893),  ^4  N.   W.   Rep.  quired  jurors  to  be  kept  together   from 

344;    Wood   T/.   Van^urcn    County,  the  time  they  were  impaneled  until  they 

Morr.  (Iowa)   581;  Com.  v.  Costello,  returned  their  verdict  or  were  finally 

138  Mass.  88;  Bolster  n.  Cummings,   6  discharged   by   the   court."     See   also 

Me.  8.<;:  Beal  T>.  Cunningham,   41    Me.  People  i>.  Douglass,  4  Cow.  (N.Y.) 3]) 

361;  Steele  v.  Etheridge,  15  Minn.  501  ;  15  Am.  Dec.  333. 

Perry  v.  Mays,  3  Bailey  (S.  Car.)   354;  in  Chicago  v.  Il^nglaas,  66   III,  361, 

"  "  "      II  11.  Champion   Cotton    Press     the  court,  i~  " "" ' '  "" 

S.Car.  396;    Hancock   v.    Wi-  reeled  the 

1  Tex.  330;  comparatively  few  and  separa 

cases  holding  directly,  one  way  or  the  the  next  day.     It   was   held   that  this 

other,    whether    or   not    the    consent  was  no  error. 

of  the  parties  or  their  counsel  is  neces-  In   Indiana,  it   has  been   held  that 

sarv.  where  no  objection  la  made,  the  juiy 

In   High  V.  Johnson,  38  Wfi.  72,  the  may,  by  order  of  court,  seal  up  thefr 

question,  whetherthecourtmay  against  verdict  and  separate.    Jarrell  t>.  State, 

the  objection  of  either  party,  direct  the  58  Ind,  393. 
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poll;*  and  even  the  necessity  for  a  reassembling  of  the  jury  and 
confinnatJon  in  open  court.* 

OmtraiT  to  DlrseUon  of  Ooort.— In  where  ■  sealed  verdict  bj  consent  of 

the  c«se  of  People  ».  Douglaia,  ^  Cow.  partle*  ha«  been  rendered   by   a  jury, 

(N.  Y.}i6;  i;  Am.  Dec.  333,  it  was  said  neither   parly  has  a   right  to  demand 

bj  Ihe  chief  imtice,  that  in  a  civil  suit  that  the  jury  be  polled.    This  may  be 

il  ii  clear  that  the  ceparation  of  the  jury  done,  however,  at  the  discretion  of  the 

ulthout  and  even  contrary  to  the  direc-  judge,  whose  duty  It  It  to  see  that  no 

tioD  of  the  court,  will  not  in  Ittelf  war-  wrong  or  injustice  Ig  done  to  the  parties, 

rant  the  court  in  netting  aside  the  ver-  and   whose   discretion  In  such  case  U 

diet.     See   also  Smith  r'.  ThompBon,  i  not  matter  of  review  by  the  appellate 

Cow.  (N.  Y.)  aai  ;  Bn  f.  Hill,  3  Cow,  court.     Whitner  v.  Hamlin,  \%  Fla.  18. 

(N.  Y.)  355-  In  Koon  -u.  Phoenijc  Mul.  L.  Ins.  Co., 

Vlttimt  Dmetion  of  Oonrt  or  Aktm-  104  U.  S.  106,  It  was  held  that  a  stipula- 

DUBl  of  Partlas. — In  the  case  of  SutltfT  tion   that  the  jury,  when   they  agree 

V.  Gilbert,  8  Ohio  405,  the  jury,  with-  on  their  verdict,  if  the  court  should  not 

ont  order  or  leave  A  court  or  of  the  then  be  in  sesRion,  may  ilgn  and  seal 

pirlles,  scaled  up  their  verdict  and  sep-  the  same  and  deliver  it  to  the  officer  in 

arsted,  and  the  next  morning  came  Into  charge  and  disperse,  \n  equivalent  to  an 

court  and  delivered  it.     The  supreme  agreement  by  both  parties,  that  on  the 

court  declined  to  disturb  it  for  irregu-  retirement  of  the  jury,  the  court  mav, 

Isrity  of  procedure.  when  the  sealed  verdict  Is  handed  in 

■arsral  laniM — Asraamant  <m  Part —  by  the  oifjcer,  open  it  in  the  absence 
■sptnUoii. — The  Bcparation  of  the  jury  of  the  jury  and  reduce  It  to  proper  form 
without  the  permission  of  the  court,  be-  If  necessary,  and  that  stipulation  was 
fore  th^  agreed  on  all  the  isiues  submit-  also  construed  as  a  waiver  of  the  right 
ted  to  them,  i*  irregular  and  Improper,  to  poll  the  jury  if  the  parties  were  not 
But  this  misconduct  does  not  neces-  in  court  when  the  verdict  was  affirmed. 
sarily  impair  or  afTect  the  validity  of  BlfHt  to  rou  Hot  iralTed.—Theagree- 
lheir  findlngonotherissues  which  were  m en t  of  the  parties  that  the  jury  may 
submitted  to  them,  nor  should  it  oper-  seal  up  their  verdict  and  separate,  does 
ate  to  deprive  the  other  party  of  the  not  deprive  either  of  the  right  to  poll 
benefit  of  their  verdict  on  the  questions  the  jury  when  the  verdict  is  returned, 
uponwhichthejury  had  already  passed,  and  the  jurors  are  at  liberty  to  dissent 
■here  it  docs  not  appear  that  the  issues  from  the  verdict  to  which  they  had 
on  which  there  was  no  verdict  were  so  privately  agreed.  Root  v.  Sherwood, 
connected  with  or  related  to  those  on  6  Johns.  (N.  Y.)  68;  5  Am.  Dec.  191, 
wbich  they  rendered  a  verdict  as  to  To  the  same  effect,  see  Wright  v.  Sute. 
mikeit  appear  that  their  finding  would  11  Ind.  569;  Stewart  v.  People,  33 
have  been  different  if  they  had  been  Mich.  63^9  Am.  Rep.  78. 
obliged  to  determine  all  the  issues  sub-  U.  S,  v.  Potter,  6  McLean  (U.  S.) 
Tnitted  to  them.  Vennard  v.  McCon-  186,  alto  supports  the  view  that  an 
nell,  II  Allen  (Mass.)  555.  agreement  between  the  parties  to  the 

Valvar    at   Bxaaptaena. — The  agree-  effect   that   the  jury   may  bring  In   a 

ment  of  the  parties  that  the  jury,  after  sealed  verdict,  does  not  affect  the  right 

■greeing  upon  a  verdict,  might  seal  the  to  poll  the  jury  when  the  verdfct  is  re- 

ume  and  separate,  was  held   to  be  a  turned. 

waiver  of  all  exceptions  because  of  such  1.  When,  by  consent  of  parties,  the 

separation.     Wood  v.   Van  Buren  jury  is  allowed  to  seat  their  verdict  and 

County,  Morr.   (Iowa)  581.  separate   before   rendering  the   same, 

L  Scem/r-d,   this  title,  Polling  tie  such  seahng  is  equivalent  to  a  rendi- 

yary.  tion    and    recording  thereof   in   open 

WamrofBlgbttoPaU. — Inthecaseof  court,  and  the  jury  in  such  case  cannot 

Hillerv.  Mabon,  61owa456,  Itwasheld  be    polled   or    permitted   to    disagree 

tbat   when  the    jury,    by    consent    of  thereto,  unless  such  a  course  has  been 

parties,  seat  their  verdict  and  separate  agreed  upon  by  the  parties  In    open 

Mbre  rendering  the  same,  that  the  jury  court  and  entered  of  record,     /etua 

cauaot  be  polled  unless  such  a  course  Rev.  Stat.,  4  3075 ;  Miller  v.  Mabon,  6 

l>as  been  agreed  upon.    See  also  Bati  Iowa  456;  Bass  v.  Hanson,  9  Iowa  563, 

t-  Hanson,  9  Iowa  563.  Where  the  parties  stipulated  in  open 

In  Florida,  it  has  been  decided  that  court   that  the  jury   might  seal  their 
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?wm  of  v«tdiflt.  VERDICT.  Win  »*  «*»*■ 

4.  Privy  Verdict. — The  practice  of  allowing  the  jury  to  deliver 
their  finding  to  the  judge  privately,  when  a  verdict  is  reached  dur- 
ing an  adjournment  or  absence  of  the  judge  from  the  court,  in 
order  that  the  jury  may  be  delivered  from  confinement,  has  never 
been  distinctly  recognized  in  this  country,  and  is  rarely  resorted 
to  in  England  where  it  originated.  Even  on  occasions  when  it 
has  been  exercised,  the  verdict  delivered  privily  is  held  to  be  of 
no  Inherent  force  or  effect,  requiring,  as  it  does,  confirmatton  in 
open  court,  at  which  time  the  jury  are  not  in  the  slightest  degree 
bound  by  their  previous  declaration.' 

fi.  Fnblio  Verdict. — In  a  certain  sense,  all  verdicts  are  public 
verdicts.  In  other  words,  a  verdict,  to  have  its  legally  attributed 
effect,  must  be  declared  in  open  court,*  by  which  proceeding  it  is 
constituted  a  public  verdict.' 

Terdici,  deliver  it  to  the  clerk,  and  be  discharged  without  giving  a  verdict 
then  separate,  such  delivery  Is  equiva-  but  in  ca*ei  of  necessity'." 
lent  to  a  delivery  in  open  court,  and  In  an  anonymous  case  {63  Me,  590), 
the  power  of  the  court  to  open  and  act  the  reason  assigned  for  the  ancient  mie 
upon  it  at  a  subsequent  term  is  unquet-  prohibiting  privy  verdicts  in  certain 
tlonable.  Nor  is  the  authority  of  the  criminal  cases,  is  "  because  of  the  re- 
court  so  to  act  at  all  lessened  because  quiremeni,  in  cases  of  felony,  that  the 
of  an  agreement  by  the  parties  that  jurori  should  look  upon  the  prfsoner 
auch  verdict  should  be  opened  on  a  when  the  verdict  is  pronounced," 
particular  dav  of  the  term  at  which  it  It  is  aaid,  in  Hale  300,  that  "  in  a 
was  rendered.  The  court,  nevertheless,  case  of  felony  or  treason,  the  verdict 
may  open  and  act  upon  it  on  any  other  must  be  elven  in  open  court,  and  no 
day.     Pierce  v.  Hasbrouck,  49  111,  33.  priv^i  verdict  can  be  given." 

1.  A  privy  verdict  is  when  the  judge  The  old  idea  of  rendering  privy  ver- 

has  left  or   adjourned   the  court,  and  diets  seems  to  have  furnished  the  foim- 

tbe  jury  being  agreed.  In   order  to  be  dation  for  our  practice  relatingtnaealed 

delivered  from  their  confinement,  Ob-     verdicts.      Anonyn '"  

tain   leave  to  give  their  verdict  prlvilv  Com.  ».  Heller,  j  P                  .       - 

to  the  judge   out  of  c  o  u  r  t  ;  which  9.  See  snfra,  this  title,  R^fltim  of 

privy  verdict  is  of  00  force  unless  after-  Virdicl. 

wards  affirmed  by  a  public  verdict  given  A  cause  was  submitted  to  the  jury  at 

openly  in  court;  wherein  the  jury  may,  four  o'clock,  and  the  court  adjourrted 

if  they  please,  var^  from  a  priv^  ver-  until  nine  o'clocktbe  next  moraing,tIie 

diet.  So  that  the  privy  verdict  is  indeed  judge  announcing  that  the  court  would 

a  mere  nullity ;  and  yet  It  Is  a  dan-  at  all  times  be  open  for  the  purpose  of 

geroua  practice,  allowing  time  for  the  '             ,-...... 

parties   to  tamper  with  the  jury,  and, 

therefore,  very  seldom  Indulged.     ]  o'clock   the   judge   went  to  the  court 

Bl.  Com.  377.  room   and,  in  the   absence  of  all  the 

Aprivy  verdict  could  not  be  rendered  parties  to  the  suit  and  their  counsel, 

in   a   cruninal   case,   "which   touched  received   the  finding  of  the  jury,  dii- 

llfe  or  member."    4  Bl.  Com.  360.   The  charged   them  from  further  consider- 

reason  of  tliis  rule  was  that  it "  deprived  etlon  of  the  case,  kept  the  verdict  until 

the  prisoner  of  meeting  the  jury  face  to  the  opening  of  the  court  neit  morning, 

face,  and  demanding  of  each  his  sepa-  and  a^er  having  read  it  aloud,  banded 

rate  verdict."     Blrchard,  J,  in  State  o.  it  to  the  clerk  for  entry  upion  the  record. 

Engle,  13  Ohio  490.     In  this  case,  the  This   was   deemed   illegal,  because   ft 

same  judge  observed  :  "  It  is  laid  down  should  have  been  aflerwards  affirmed 

by  elementary  vrriters  that  the  verdict  publicly  in  open  court.     Youngi'. Sey- 

of  a  jury  in  criminal  cases,  is  to  be  con-  mour,  4  Neb.  86 ;   Kennedy  v.  Raugbt, 

sidcred  and  delivered  in  the  same  form  6  Minn.  15^. 
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Httet  tt  TfrtM.  VERDICT.  At «  Cor*  tor  ImgnluttlM. 

IV.  Effiot  of  TebdICT — 1.  In  General. — A  verdict,  regularly 
found  and  declared,  entitles  the  prevailing  party  to  a  judgment 
in  conformity  with  the  facts  established  by  the  verdict.' 

2.  Ai  a  Cure  for  IrregnlaritiM— ii.  At  Common  Law.— Where 
there  is  a  defect,  imperfection,  or  omission  in  any  pleading, 
whether  in  substance  or  form,  which  would  have  constituted  a  fatal 
objection  on  demurrer,  yet  if  the  issue  joined  is  such  as  necessarily 
required  on  trial,  proof  of  the  fact  so  defectively  or  imperfectly 
stated  or  omitted,  and  without  which  it  is  not  to  be  presumed 
that  either  the  judge  would  have  directed  the  jury  to  give,  or  the 
jury  would  have  rendered,  the  verdict  found,  such  defect,  imper- 
fection, or  omission   is  cured  by  the  verdict  at   common  law,* 

ten,  waled,  or  privy  verdict  bv  affirm-  III.  307;  Smith  v.  Curry,  i6  III.  148; 
Mice  in  open  court,  becomes  >  public  Heiman  v.  Schroeder,  74  111.  158;  Peck 
verdict  v,    Martin,    17    Ind.    115;    Shimer  v. 


In  J  Bl.  Com.  377,  verdicts  are  dl-  Brounenbury,  18  Ind.  363;  Indlanspo- 
vlded  Into  four  classes;  general  and  Ms,  etc.,  R,  Co.  v.  Petty,  30  Ind.  161; 
ipccial;  public  and   private.     In  refer-     Smith  v.  Freeman,  71   Ind.  89;  Smock 


o  public  verdicts,   it  is   written  :  v,  Harrison,  74  Ind.  34S ;  Fclgt 

•Theonly  effectual  and  leg«l  verdict  is  lell,   7s   Ind.  419;   Puett  f.  Beard,  86 

the  public  verdict,  in  which  the  jury  Ind.  104;  44  Am.   Rep.  iSo;  Ferguson 

openly  declare  to  have  found  the  Issue  v.  State,  no  Ind.  40;  Louisville,  etc.,  R. 

for  the  plaintiff  or  for  the  defendant."  Co.  v.  Harrington,  92  Ind.  457 ;  Hoke 

1.  "At  toon  as  the   facts  of  the  case  v.  Apptegate,  ga  Ind.  »o;  Watson  v. 

are  ascertained  by  the  trial,  the   judg-  Crowaore,  93  Ind.  333;  Keid  r.  Mitch- 

ment  of  the  court,  which  is  the  conclu-  ell,  g;  Ind.  397;  Murphv  v.  Murphy,  95 

tlon  oFlaw  from  the  facts,  ought  in  due  Ind.  430;  Jackson  f.  Weaver,  98  Ind! 

course  to  follow,"  4  Minor's    Inst,  (id  307 ;  Hedrick  v.  Osborne,  99  Ind.  143; 

ed),  p.  836.  Smith  V.  Smith,  106  Ind.  43;  School  Tp. 

1.   I   Saund.   338   note   (i);    Hall  v.  i'.  Hay,  107  Ind.  3;! ;  Laverty  ti.  State, 

Marahali,    Cro.   Car.   497;    Avery   v,  109  Ind.  217;  Bronnerburg  v.Rinker,  a 

Hoole,  1  Cowp.  836  ;   Hitchins  r.  Ste-  Ind.  App,  391;  Hatiield  v.  Miller,   133 

Tens,  Sir  T,  Raym.  487 ;  Weston  1' Ma-  Ind,   463;    Damall   v.  Simpkins   (Ind. 

■on.  3  Burr.  1735;  Frederick  i>.  Lookup,  1894),  38   N.   E.  Rep.   319;  Vaughn  v. 

■  ° — ";   Alston   v.   Buscough,  Gardner,  7  B.   Mon.  (Ky.)   338;  Cole - 


Csrth.304;  BlackalIii.Eale,Carth.38g;  man  v.  Crovsdale,  3  J.  J.' Marsh.  (Ky.) 
Whitehead  T'.  Greetham,  2  Bing.  464;  541;  Brougheri'.  Black,  83  Ky.  511; 
Woottoni;.Hele,iMod.293;  Manning-     Dean  u.  Dean  (Ky.  1886),  i  S.  W,  Rep. 


'.  Guillima,  1  Lev.  308;  Gostwick's  811;  Louisville,  etc.,  R.  Co.  v.   Tavlor, 

Cite.  I  Sid.  433;  Crouther  v.  Oldfield,  92  Ky.  55;  Little   v.  Thompson,  2' Me. 

I  Salk.  365;   iiny  V.  King,  Com.  Rep.  238;  Warren  v.   Litchfield,   7   Me.  63; 

i:6;Schimahawj;.  Westby,  6Mod.  301;  Farringlon  v.  Bllsh,  14  Me.  423;  Emer- 

Rne  V.  Hetsey,  3  Ld.  Raym.  1060;  Rann  son  v.  Laken,  33  Me.  384;  Vandersmith 

V.  Hughes,  7  Bro.  P.  C.  5ss;   Rushton  r.   Washmein.  i   Har.  k  G.   (Md.)  4; 

r,  Aspinall,   3    Dougl.  679 ;  Spieres  r.  Merrick  f.  Bank  of  Metropolis,  8  Gill 

Ptrker,  1  T.  R.  141;   Johnstone  v.  Sul-  (Md.)  59;  Read  f.  Chelmsford,  t6  Pick, 

ion,  I  T.  R.  ^45;    Nerol  v.  Wallace,  3  (Mass.)  uS;  Worster  v.  Canal  Bridge, 

T.  R.  3i;   Clark  v.  King,  3  T.  R.  147;  16  Pick.  (Mass.)  541 ;  Kingsley  v.  Beil, 

Bishopi/,  Wayward.  4  T.R. 472;  Mack-  g   Mass.  198;    Ingereoll   v.   Jackson,  9 

niurio  !■- Smith,  7T.  R.  518;   Jackson  Mass.  495;  Richardson  t.  Eastman,  13 

r.Peiked,  i  M,  Si  8.334;  Boll  «■.  Slew-  Mass.  505;  Cole  t^.  Harman,  8  Smed.db 

*nl,i  W11s.35;;Barronf.  Frink,3oCal.  M.  (Miss.)  561;  Frazer   v.   Roberta,  33 

4S7;  Magginni  T>.  Pezzoni,  76Cal.63i;  Mo. 417;  Slialer  v.  Van  Wormer,  33 

Spencer  u.   Overton,    i   Day   (Conn.)  Mo.  3S6;  Bowie  i^.  Kansas  City,  ji  Mo. 

m-.  Putter  !>.  Hampton,  5  Conn.  416;  454;  Hurst  i:.  Ash  Grove,  96  Mo.  173; 

Dale  r.  Dean,  16  Conn,   rjjg;   Rataree  Kain  tJ.  Kansas  City,  etc.,  R.   Co.,  39 

0-  State,  63  Ga.  145 ;  Dotterer  v.  Har-  Mo.  App.  53  ;    Marvin  v.  Welder,  31 

<fca,  88  Ga.  145;   Warren  v.   Harris.  7  Neb.  774 ;   Sawyer  v.  Whitller,  3   N. 
38  C.  of  L.— 37                           417 
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H.  316  ;  Walpole  v.  Marlow,  I  N.  H.  venlent  certsinly.    It  ought  to  ttttc  *11 

38^  ;  Sewall's  FalU   Bridge  t.  Flsk,  33  matters  that  are  of  the  essence  of  (he 

N."  H.   180;  Bedell   v.  Stevens,  a8  N.  action,  without  which  the pUintifffiili 

H.  118;   White  V.  Concord  R.  Co.,  30  to  show  a  right  in  point  of  law  to  uk 

M.  H.  188  ;  New  Hampshire  F.  Ins.  Co.  for   the  judgment  of  the  court  in  bit 

V.   Walker,   30   N.   H.   334;  Smith  v.  favor.      If  his  title  depends  upon  the 

Eastern  R.  Co.,  35  N,  H.  356  ;   Bavard  performance  of  certain  acts,  he  must 

V.  Malcolm,  1  Johns.  (N.  Y.)  569  ;  3  affirm   the  performance  of  those  acts. 

Am.   Dec.   450;  Thomas   r.   Roosa,  7  If  enough  is   stated   to  show  title  tn 

Johns.  (N.Y.)  46];  Pangburn  f.  Ram-  the  plaintiff,  and   with  sufficient  cer- 

tey,  I !  Johns.  (N.  Y.)  141  ;  Addin^on  talnly  to  enable  the  court  to  give  jodg- 

V.  Allen,  11  Wend.  (N.  Y.)  375  ;  Miles  ment.  but  with  leas  certainty  than  the 

V.  Oldfield,4  YcHtcs  (Pa.)  423  ;  3  Am.  case  admitted  of,  and  which,  for  the 

Dec.  411 ;  Miltenberger  r.  Schlegel,  7  purpose  of  notice  to  the  adverse  partj 

Pa.  St.  141  ;  Mathias  v.  Sellers,  86  Pa.  or  otherwise,  ought  to  have  been  staled, 

St.  486  ;  17  Am.  Rep.  723  ;  Simpson  v.  the  defect  is  cured  by  the  verdict.    The 

Vaughan,  3  Strobh.  (S.  Car.)  38  ;  Mor-  court  will  presume  that  all  such  omU- 

gan  V.  Livingston,   3  Rich.   (S.  Car.)  lions  were  supplied,  and  obscurities  ex- 

573  ;    Stanley  ii.  Whipple,  1   McLean  plained   at  the  trial   bj    the  evidence 

(U.S.)  3s;  IJ.S.-u.The  Virgin,  Pet.  (C.  given  to  the  jury." 
C.>7;Gray  f.  James,  Pet.  (CO.)  476;        Judge  Story  similarly  expressed  the 

DeSobry   u.  Nicholson,  3  Wall.  (U.  S.)  doctrine  by  saving  :  "  The  general  prin- 

410  \  Carroll  v.  Peake,  I  'Pet.  (U.  S.)  33;  ciple  of  law  is  that,  where  there  is  a 

Palmer  v.  Arthur,  131  U.  S.60;  Rich-  matter  to  esBentially  necescary  to  be 

ardson  v.  Royalton,  etc.,  Turnpike  Co.,  proved,  to  establish  the  plaintiff's  right 

6  Vt.  496  ;  Haielton  i'.  Weore,  8  Vt.  to  recovery,  the  jury  could  not  be  pre- 

483;   Morey  n.   Homan,    10   Vt.    $f>$;  aumed  to  find  a  verdict  for  him  unlet* 

Needham  'v.    McAuley,    13    Vt.    69;  it  had   been  proved  at  the  trial,  there 

Schuster  v.  Frendenthal,  74  Tex.  53  ;  the  omission  to  state  the  matter  in  ei- 

Western  Union   Tel.  Co,  v.   Longwill  press  terms  in  the  declaration  is  cured 

<N.  Mex.  1889),  31  Pac.  Rep.  339.     See  by  the  verdict,  if  the  general  terms  of 

Ahendmknt,  vol.  I,  p.  s^x.  the  declaration  are  otherwise  luffidenl 

Thus,  though  the  plaintitT  may  have  to  comprehend  it,"     Dobaon  p.  Camp- 

•tated  hli  title  or  ground  of  action  de-  bell,  i  Sumn.  (U.  S.)  336. 
fectively  or  inaccurately,  it  is  neverthe-        Tardlct  ojid  Ume. — A*  will  be  seen 

less  a  fair  presumption  after  verdict  in  from  the  rule  laid  down  in  the  text,  the 

his  favor,  that   such   was  proved,  be-  intendment  to  supply  the  omission  or 

cause,  to  entitle  him  to  recover,  all  cir-  cure  the    irregularity,  must  arise  not 

cumstances  necessary  In   form  or   sub-  merely  from  the  verdict,  but  from  the 

stance  to  complete  the  title  or  cause   of  verdict    taken   in  connection  with  the 

action  so  imperfectly   stated,  must  be  issue  upon  which  such  verdict  was  ren- 

proved  at  the  trial.     Rushton   v.   As-  dered.    1  Chltty't  PI.  705;Daleir.  Dein, 

plnall,  3  Doug.  679.  16  Conn.  379. 

Tn  Heymann  i'.  Reg.  L.  R.,  8  Q^  B.        Formal  DetMtt.— Alt  immaterial  fsclt 

105,  Itwas  Baid,by  LordBlackburn:  "  It  omitted,  and  all  informality  in  all^i- 

is  a  general  rule  ofpleading  at  common  tions,  such  as  duplicity,  for  instance,  are 

law,  .    .   .   where  an  averment  which  is  cured  by  verdict,  and  the  reason  of  Ihii 

necessary  for  the  support  of  the  plead-  rule  Is  not  so  much  that  the  defects  ire 

lug  is  imperfectly  stated,  and  the  ver-  supposed  to   be  supplied   by  proof,  a> 

diet  on   an  issue  involving  that  aver,  that  it  would  be  unreasonable  to  suffer 

mentis  found,  if  it  appears  to  the  court,  n  party  to  avail  himself  of  such  defecH 

after   verdict,   that    the   verdict   could  after   putting  the  defendant  to  the  ei' 

not  have  been  found  on  this  issue  with-  pense  of  a  trial  by  the  jury.     Spencer 

out  proof  of  this  averment,  then,  after  v.  Overton,  i  Day   186;  Sewall's  Falls 

verdict,  the  defective  averment,  which  Bridge  v.  Fisk,  i\  N.  H,  180;   Ward  r. 

might  have  t>een  bad  on  demurrer,  is  Bartholomew,  6  Pick.  (Mass.)  409. 
cmed   by  the  verdict."      Biedlaugh  v.        — Snrplusaxe. — In  the  same  manner 

Reg.,  3  Qj.  B.  Div.  607.  surplusage  in  pleading  does  not,  in  any 

In  drav  v.  James,  Pet.  (C.  C.)  476,  it  cane,  vitiate  after  verdict,  Adama  r. 
was  said'by  Washington,  J.  r  "  It  may  Goose,  Cro.  Jac.  96;  Tismond  i^.  John- 
be  laid  down  as  a  general  rule,  that  Boii,Cro. Jac.  42S;CarrDll  v.  Peake,  1 
a  declaration  ought  always  10  show  a  Pet.  (U.  S.)  18;  Chapman  «<.  Smith, 
title  in  the  plaintiff,  and  that  with  con-  13  Johns.  {N.  Y.)  78. 
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Thus,  ir  a  plaintiff  Buei  or  pleads  bv  far   require   to   be    restricted    that  no 

« conservator,  and  the  record  is  in  the  judge  or  no  jurj  could  have  properlr 

4>ual  form  and  judgment  is  in  his  favor,  treated  It  in  an  unrestricted  sense,  It 

II  will  be  good,  and  those  words  will  be  maj  reasonabl/  be  construed  after  ver- 

niected  as  surplusage.      Woodford  v.  diet  that  it  was  la  restrained  at  trial." 

Wcbsler,  3  Day  (Conn.)  471.  — lUterlal raeta ImparfMtlr  Btatad.— 

Alto,  where  the  plaintiff  declared  on  Where   material   facts    are    Stated    too 

a  promissory  note  payable  In  chattels,  generally,    imperfectly,   or   with  Eucti 

as  under  the  statute,  and  assigned  Tor  ambiguity  that  the  declaration    would 

breach  that  the  defendant  did  not  pay  be  bad  on  demurrer,  these  defects  are 

the  money  mentioned  in  the  note,  il  was  cured  hj  verdict.     Lianc  i>.  Crockett,  7 

ruled  that  the  reference  to  the  statute  Price  566;  Amey  v.  Lang,  9  East  477; 

could   be  rejected    as   surplusage,  and  Jackson  i'.  Pesked,  i  M.  £  S.  334;  Dale 

that  the  contradiction  in  assigning  the  v.    Dean,    16    Conn.  ,^79;  Spencer  v. 

breach    was    cured   bv   the   verdict.  Overton,  i  Day  (Conn!)  186. 

In  McCune  v.  Norwich  Gas.  Co., , 


the  CI 


Conn.  i;35 ;  79  Am.  Dec.  378,  Sanforcl, 
J.,  said:  "  If  a  material  fact  is  stated  in 
such  general  and  indefinite  terms  that, 
if  demurred  to,  the  pleading  would  be 
adjudged  bad  for  want  of  sutlicient 
and  the  circumstances  of  certainty,  yet  if,  instead  of  demurring, 
Sheen  v.  Rlckie,  5  M.  &  W.     the  other  parly  takes  issue  upon  it,a    ' 


— AmDicntUH. 
pleading  are  ambiguous  or  equivocal, 
they  will  be  understood  in  that  sense 
which  is  most  favorable  to  sustaining 
the  verdict,  if  equally  consib'"'  "  ""' 
the  c 


175;  France  v.  White,  i  M.  &  G.  731 
Emmons  v.  Elderlon,  4  H.  L.  Ca8.6)6; 
Kempe  v.  Crew*,  Ld.  Raym.  167 ;  Com- 
mercial Ins.  Co.  v.  Treasury  Bank,  6t 
III.  48];  Hickman  v.  Southerland,  4 
Bibb  (Ky.)  194;  Manwell  v.  Manwell, 
M  Vt  14. 

DafMta  of  Bnbataaca. — There  are  aome 
dereclG  of  substance  as  well  as  form 
which  ace  sided  by  verdict.  Hitching  ». 
Slcvena,  3  Show.  344;  Wright  k.  God- 
dard,  8  Ad.  &  El.  144  ;  Sewall'  "  " 
Bridge  f.  FUk,  33  N.  H.  180. 

— OmlaalOA  of  Matailal  AllafaUona.— 
Though  material  facts  are  entirely 
omitted,  yet  if  they  are  necessarily  con- 
comitants of  the  material  facts  alleged 
in  the  declaration,  so  that,  in  their 
finding,  the  jury  must  have  found  the 
lacti  omitted,  the  defect  is  cured  by  the 
verdict.  Spencer  v.  Ovei"  "  "" 
(Conn.)  iSy,  Addington 
Wend.  (N.  V.)  375. 

Thus,  a  failure  to  aver  a  seisin  In  a 
writ  of  entry  will  be  cured  after  ver- 
dict Ward  V.  Bartholomew,  6  Pick. 
(Mass.)  409. 

I^rd  Ellenbo rough.  In  delivering  the 
Uidgment  of  the  court  in  Jackson  v.  or 
Petked,  1  M,  &  S.  J34,  said  :  "  Where  a  av 
matter  ig  so  essentially  necessary  to  be  ua 
proved  that  had  it  not  been  given  In  ph 
evidence  the  jury  could  not  have  found     fered 


igalnit  him,  the  defect  is 
cured,  because  the  fact  xtated  could  not 
have  been  proved  at  all  without  proving 
at  the  same  time  thoae  concomitant 
circumstances  attending  it.  for  the  omis- 
sion of  which  the  pleading  was  demur- 
rable. Thus,  if  a  tender  is  pleaded  with- 
out time  or  place,  the  pleading  is  bad 
on  demurrer,  for  the  opposite  party  has 
a  right  to  be  informed  hy  the  plea  when 
and  where  the  tender  is  claimed  to  have 
Falls  been  made,  In  order  thai  he  may  pre- 
pare to  meet  the  claim.  But  if,  instead 
of  demurring,  he  takes  issue  upon  the 
plea,  and  Ihe  verdict  is  against  him,  the 
plea  Is  cured ;  because  tender  could  not 
have  been  proved  at  all  without  prov- 
ing  when  and  where  it  was  made." 

Where  a  declaration,  upon  an  agree- 
ment by  way  of  lease,  alleged  in  sub- 
Day  stance  that  the  defendant  below  agreed 
Allen,  II  to  rent  and  to  farm-let  to  the  plaintiff,  a 
farm,  (or  one  year  from  the  tirsl  of  Jan- 
uary, l8zo,  and  agreed  to  remove  the 
former  tenant,  and  that  the  plaintiff 
should  have  the  poEseesion  and  occu- 
pancy of  the  farm  from  the  first  of  Jan- 


aid,  free  from    all  hindra 


disturbance  of  anyone,  and  further 
rred  that  on  the  said  first  day  of  Jan- 
y,  1S30,  at  the  county  aforesaid,  the 
intlfTwas  ready  and  willing,  and  of- 
the  defendant  lo   take  pOESes- 


a  verdict,  there  the  want  of  stating  sion  of  the  said  land  and   farm,  and  to 

inai  matter  in  express  terms  in  a  de-  rent  and  orcupv   the  same,  and   after- 

claratlon,   provided   it   contains  terms  wards  assigned  breachcR  in  this,  that  al- 

•alliciently  general    to  comprehend   a  though  speciallv  requested  so  to  do  on 

nirand  reasonable  intendment,  will  be  the  said  first  day  of  January,  iSiO,  the 

cured  by  verdict;  and  where  a  general  defendant  refused  and  neglected  to  turn 

allegation  must,  In  fair  construction,  so  out  the  said  tenant,  etc.,  it  was  held 
419 


)v  Google 


mi 


E&et  of  Tndirt.  VER. 

euflicSent  that  the  averment  ehould  state 
the  plainlifT  's  readiness  and  ofTcr,  and 
his  request  on  the  first  day  of  Januarc 
generallj-,  and  not  at  the  laxt  conven- 
ient hourof  that  daj.  Carrol]  f.  Peake, 
I  Pel.  (U.  S.)  i8. 

DafBcU  In  Deotarttlon. — After  ver- 
dict a  declaration  will  be  good,  if 
enough  appears  from  it  to  show  that  the 
plaintiff  had  a  good  cause  of  action. 
English  V.  Burnell.  a  Wils.  358; 
Crouther  v.  Oldfield,  i  Salic. 365  ;  Wes- 
ton V.  Mason,  3  Burr.  1725  ;  I  Saund. 
228,  note  I  ;  Bishop  v.  Hayward,  4  T. 
R.470;  Farnworth  V.  Bishop  of  Ches- 
ter, 4  B.  &  C.5S5  ;  Reeves  v.  State,  29 
Fla.  537  ;  Dotterer  r.  Harden,  88  Ga. 
145  ;  Dickerson  v.  Havs,  4  Blackf. 
(Ind.)  44  ;  Worster  v.  Canal  Bridge, 
16  Pick.  (Mass.}  541;  Hurst  i>.  Ash 
Grove,  96  Mo.  173  ;  Smith  v.  Eastern 
R.Co.,35  N.  H.356;  Walpolep.Mar- 
low,  2  N.  H.  386  ;  Elliott  V.  Heath,  6 
N.  H.  438 ;  Sewall's  Falls  Bridge  v. 
Fisk,  23  N.  H.180;  White  (7.  Concord 
R.  Co,  30  N.  H.  188;  Corey  v.  Bath, 
S  N.  H.  530;  Nelson  v.  Ford,  5  Ohio 
■-3;  CorneliuB  v.  MoUoy,  7  Pa.  St.  Jgj  ; 
[lies  r.  OldReld,  4  Yeates  (Pa.)  423; 
I  Am.  Dec.  413;  Smith  v.  V eating,  6 
C.  B.  136;  Richardson  v.  Eastman, 
12  Mass.  C05  ;  IngersoU  ii.  Jackson,  Q 
Mass.  496 ;  Ltvermore  v.  Bosweli, 
4  Mass.  437  :  Lahiffe  v.  Hunter,  Harp. 
(S.  Car.)  1S4;  State  v.  FreemaD,  63 
Vt.496. 

The  rule  has  been  stated  in  Indiana, 
that  when  a  complaint  Is  attacked  for 
the  first  time  after  the  verdict,  every 
legal  intendment  will  be  summoned  to 
its  rescue,  and  if  there  is  enough  to  bar 
another  suit  for  the  same  cause,  and  no 
necessary  averment  is  totally  absent, 
the  verdict  will  cure  the  delinquencies. 
Donellan  v.  Hardy,  57  Ind,  393  ;  Louis- 
ville, etc.,  R.  Co.  V.  Spain,  61  Ind.  460; 
Baltimore,  etc..  R.  Co.  v.  Kreiger,  go 
iDd.  380;  Louisville,  etc.,  R.  Co.  t/. 
Harrington,  93  Ind.  457;  Hedrick  v. 
Osborne,  99  Ind.  143;  Burkett  ».  Hol- 
man,  104  Ind.  6  ;  Orton  v.  Tilden,  1 10 
Ind.  131  ;  Du  Souchet  v.  Dutcher,  113 
Ind.  249  ;  Colchen  v.  Ninde,  i3o  Ind. 
SS;  Peters  v.  Banta,  120  Ind.  416; 
Duffy  V.  Carman,  3  Ind.  App.  307. 

— ATarruNit  «•  to  Amotuit  at  Daman. 
— It  was  held,  in  Brauns  v.  Glesige,  130 
Ind.  167,  that  the  omission  of  an  aver- 
ment as  to  the  amount  of  damages  sus- 
tained is  cured  by  the  verdict,  as  il  is  a 
matter    which    may    be    supplied    by 

— ATarmant  of  Bpaolal  Damand,— The 
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omission  of  an  averment  of  special  de- 
mand Is  cured  after  the  verdict.  Bliss 
V.  Arnold,  8  Vl.  251 ;  30  Am.  Dec  ^67. 
And  see  Bowdellf.  Parsons,  10  East  359. 
— ATMinant  of  Notice. — Though  the 
declaration  is  defective  in  not  alleging 
notice  to  the  defendant  that  the  plain- 
tin  has  pierformed  the  condition  which 
was  the  consideration  of  the  pmmiie 
sued  on,  yet  this  notice,  after  the  verdict 
for  the  plaintiff,  must  be  presumed  to 
have  been  proved,  as  it  was  Involved  in 
the  issue  and  necessary  to  have  been 


In  Crocker  v.  Gilbert,  9  Cush.(MaBt) 
131,  it  was  held  that  an  objection  to  a 
declaration  on  account  of  ita  failure  to 
allege  notice  to  the  defendant  of  the 
non-payment  of  the  note  on  which  he 
was  guarantor,  comes  too  late  after  the 

The  omission  In  a  declaration,  ii 


it  upon  a  special  agreement  to  allege 
,  ecifically  the  breach  of  the  sKreemenl 
>r  notice  to  theplalntlEF  to  perform  il,ii 


cured  by  a  verdict.  Wcigley  v.  Weir, 
7  S.  &  R.  {Pa.)  307.  See  aUo  Spencer 
V.  Overton,  i  Day  (Conn.)  183. 

— Daniand  and  Notlos — Marcantu*  b- 
■tnunent. — Where  suit  was  brouglit 
against  the  indorser  of  a  bill  of  ex- 
change, the  plaintiff  did  not  allege  a 
demand  and  refusal  by  the  acceptor  on 
the  day  when  the  note  was  payable, 
nor  was  notice  to  the  defendant  stated 
in  the  fleclaration.  Neither  of  these 
defects  was  considered  to  be  cured  by 
verdict,  and  the  want  of  either  was 
held  to  prevent  the  declaration  from 
containing  a  cause  of  action.  Rushton 
II.  Aspinall,  2  Doug.  679;  Anderson  r. 
Yell,  15  Ark.  9. 

'  >  Dne  Oaio. — In  an  ac- 


ages  for  personal  injuries  arising  from 
the  negligence  of  the  employer,  the 
omission  to  aver  that  the  defendant  bad 
not  observed  due  care  In  respect  to  the 
acts  complained  of,  is  cured  by  a  verdict 
for  the  plaintiff.  Fox  v.  Spring  Lake 
Iron  Co.,  89  Mich.  387. 

In  an  action  to  recover  damages  lor 
an  injury  sustained  by  reason  of  a  de- 
fective highway,  an  averment  that  at 
the  time  of  the  accident  the  plaintiff 
was  walking  along  and  across  the  high- 
way in  due  prosecution  of  his  business 
and  In  a  proper  manner,  waa  consid- 
ered, after  verdict,  as  expressing  that 
the  plaintiff  was  at  the  time  in  the  exer- 
cise of  ordinary  care.  Raymond  v. 
Lowell,  6  Cush.  (Mass.)  514. 
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Ai  k  Obk  tot  IrrafobuitlM, 


— Fntuie  Bwaurlag — lABcnac*  1Tm<L  verdict.      Hitchins  ?'.  Stevens,  i  Show. 

—A  complaint   for  profane   swearing  333. 

charged  tbat  the  defendant  "  did  pro-  IIIi]ol]td«r  of  Conula. — A  misjoinder 

fanely  cuTM,"  without  setting fortb  the  of  counts  will  not  be  aided  b_v  a  gen- 

lanpMgeiued.    No  objection  was  made  eral   verdict.      Vaughn   i'.  Gardner,  7 

at  the  trial  to  the  sufficiency  of   the  B.  Mon.  (K7.)  318.     To  this  doctrine, 

complaint.     The   language   used   was  the  court,  in  Dalson  v.   Bradbury,  50 

showD  by   the  evidence,  and  the   de-  111. Sz,  added,  "as  for  aught  we  can  see, 

[eodanfa    counsel    informed   the  jury  the  jury  may   have  found  damages  un- 

thatthevwere  the  judges  of  the  law,  der  both  counts."     See  also  Clark  v. 

and  of  the  profanity  of  the  language  Hannibal,  etc.,  R.  Co..  ifi  Mo.  302. 

used.    The  court  charged  what  consti-  SefBotlTe  Donat — OItU  Actions. — Scdg* 

tiued  profane  cursing,  and  the  charge  wick,  J.,   in   Benson  v.   Swift,  3  Mais. 


cepted  to.  It  was  held  thai 
the  Terdict  cured  the  defect  in  the 
complainL     State  i'.  Freeman,  63  Vt. 


principl. 
there  an 


"There  is  no  doubt  that  the 
of  law  is  settled,  that  where 
several  counts  In  a  declara- 
one  of  them  la  materially  de- 
bad,  and  a  general  verdict  is 


Stout,  2 

Cal.   460:   Bailey  v.  Clay,  4  Rand. 
(Vi.)346- 

—nma.— Time,  unless  it  be  matter  of 
essential  description  in  the  cause  of  ac- 
tion, will,  after  verdict,  be  presumed  to 
have  been  proved,  and  the  want  of  it  in 
the  count  will  not  be  matter  in  arrest 
of  judgment.  Gould's  Fl.  499;  3  Bl. 
Com.  394;  Blackwell  7J.  Esles,  5  Mod. 
387;  Acton  V.  Eels,  1  Sajk.  661 ;  Stock- 
ton ti.  Bishop,  4  How.  {U.  S.)  iss; 
Hickman  v.  Southerland,  4  Bibb  (Ky.) 
i94;Mar«h  v.  BIythe,  i  McCord  (S. 
Car.)  360;  Perkins  v.  State,  8  Bazt. 
<Tenn.)  559. 

In  an   action  of  trespass, 
declaration  alleges  trespai    ' 


Of  like   i 
Mr.  Sergea 


iport  are  the  remarks  of 
:  Williams:  "It  is  a  set- 
tled rule7'  he  says,  "that  where  there 
are  several  counts  and  a  verdict  is  en- 
tered generally  on  all  the  counts  and 
entire  damages  are  given,  and  one 
count  is  bad,  it  Is  fatal."  To  this  effect, 
see  I  Chitty's  PI.  714;  3  Wm.  Saund. 
307;  Onslow  V.  Home,  3  Wils.  185;  Ot- 
tawa Gas  Light,  etc.,  Co.  r.  Thompson, 
39  111.  598;  McCauley  v.  Elrod  (Ky. 
1894),  37  S.  W,  Rep.  867;  Stevenson 
V.  Havden,  3  Mass.  406;  Kingsley  v. 
Bill,  9  Mass.  198;  Warren  -r.  Litch- 
field, 7  Me.  63;  Clark  v.  Hannibal, 
etc,  R.  Co.,  36  Mo.  303;  Glines  v. 
less  the  Smith,  48  N.  H.  i.i;9;  Cheetham  -v. 
(vebeen  Tillotson,  5  Johns.  (N.  Y.)  430;  Hasel- 
a'day  ce'rUln,  which  day  ton  i:  Weare,  8  Vt.  4S0;  Needham  v. 
most  be  before  the  action  was  com-  McAuley,  13  Vt.  69. 
mtnced,  it  is  demurrable,  but  the  alleg-  If  a  general  verdict  be  given  in  sev- 
ingof  a  trespass  on  an  impossible  day     eral  counts,  some  of  which  are  for  de- 


1  day  su1>wquent 
mencement  of  the  suit,  is  aided  by  ver- 
dict. Blackwell  v.  Ealcs,  5  Mod.  386; 
Acton  11.  EeU,  3  Salk.  66]  ;  Blackball 
V.  Evans,  3  Salk.  8 ;  Sorel  v.  Lewin,  3 
Keb.  354 ;  Story  v.  Barrell,  3  Conn.  665. 
-«aca.— Where  all  material  facts  are 
stated,  defects  as  b 
verdlcl.     Hicki 


mauds  not  within  the  jurisdiction  of 
the  court,  it  is  bad  for  the  whole.  Kline 
V,  Wood,  9  S.  &  R.  (Pa.)  394. 

This    rule  invalidating   a  verdict,  if 

one  of  the  counts  in  the  declaration  is 

faulty,  has  sometimes  been  evaded  by 

amending  the  verdicts  by  the  minute! 

ill  be  aided     of  the  judge,  so  as  to  take  it  only  upon 

Southerland,     such  counts  _  .     .      - 


!,  note;  i    Burrill's   N.  Y.  Pi 
liltv's  Pr.  913 ;  Empson  1'.  Griffin, 
— XacUtTTofAaalffnmBiit.— Adeclara-     Ad.  &  El.  186;  Reg  v.  Vi 
1  upon   an  assignment  of  a  patent     &  El.  317;  Grant  -v.  Astle,  3  Doug.  ■]: 


H3; 

Ad. 

Hopkins,  i  Doug.  377; 
Lewin  11.  Edwards,  9  M.  &  W.  710; 
Spencer  v.  Goter,  1  H.  Bl.  78;  Baker  v. 
Sanderson,  3  Pick.  (Mass.l  3^8 ;  Corn- 
wall  ti.   Gould.   4   Pick.   (Mass.)  446; 

,     Barnard  v.    Whiting,  7  Mass.  358; 

the  omission  to  state  attornment  in  the     Glines  r.  Smith,  48  N.  H.  359;  Savre 
declaration  was  decided  to  be  aided  by     w.  Jewett,  11  Wend.  (N.  Y.)  135;  Baker 


right,  omitting  to  state  that  the  assign- 
ment was  duly  entered  in  the  state  de- 
psrtment,  is  helped  by  verdict.  Dobson 
f.  Campbell,  1  Sumn.  (U.  S.)  319. 

■" mt— Where  the  bargainee 

n  declared  in  debt  for  ti 


„  Google 
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V.  Rand,  13  Barb.  {N.  Y.)   15);  Des-  tr.  pacific  R.  Co,  47  Mo.  139:  Ourm 

camp>  V.  Dutlhl,  4  Yeates  (Pa.]  441  ;  v.  Hannibal,  etc^  R.  Co.,  jSMo.  y)^\ 

and  (.ee.  Small  v.  Rogers,  46  N.  H.  177,  McKee  v.  Calvert,  So  Mo.  348;  Glines 

Thus,  in  Baker  r.  Sanderson.  3  Pick.  v.  Smith,  48  N.  H.  3^9. 
(MaBE,)34S.  Wilde,  ].,  KKid:  "  The  nile         Statutes  in  some  of  the  sUtra  have 

Ib,  that  where  there  is  but  one  oause  of  changed    this    common-law  rule   lh« 

action,  and  there   are  aevcral  counts,  where  there  are   several    counts  in  1 

and  a  general  verdict  is   returned,  the  declaration,  and  one  of  them  be  TautlT, 

court  will  not  arrest  the  judgment,  ai-  and  the  verdict,  being  tor  the  pliintilF, 

though  one  count  be  bad,  but  will  allow  does  not  indicate  upon  which  of  the 

the  verdict  to  he  altered  so  se  to  refer  counts  it  was  founded ,  it  is  necessary  10 

to  the  good  count.     So,  if  the  evidence  arrest  judgment.     Thus,  in  Alabama.a 

supports  one  count  and  not  the  others,  statute  was  enacted  in  1S24,  entitled  "^n 

DO  new  trial  will  be  granted,  but  judg-  act  to  regulate  pleadings  at  common 

ment  will  be  entered  according  to  the  law,"  providing  "that  no  cause  shall 

verdict.     For  as  there  ia  but  one  cause  hereafter  be  arrested,  reversed,  or  other- 

of   action,  it  is   immaterial   on  which  wiseset aside, aCterverdictorjudgmeDt, 

count  the  verdict  is  taken,  or  whether  tor  any  matter  on  the  face  of  the  plead- 

it   be  general   or   special."     And    see  Inge  not  previouslj- objected  to;  provid- 

Baraard  v.  Whiting,  7  Mass.  358.  ed  the  declaration  contains  a  substaa- 

In  Cornwall?'.  Ciould, 4  Pick.  (Maes.)  tial  causeof  action,  and  a  material  issue 

4^6,  Wilde,  J„  again  observed:  "The  be  joined  thereon."    Under  (his  sUlnte, 

rule   is,    that  when   there   are   several  in  Harris  v.  Purdj-,  1  Stew.  (Ala.jJjl, 

countsfor  the  same  cause  of  action,  and  It  was  held  that  a  general   verdict  on 

a  general  verdict  Is  returned,  it  mav  be  good  and   bad   counts  in  an  action  for 

altered  so  as  to  apply  to  any  one  count,  slander,  must  be  sustained, 
because suchalterationcannotprejudice         By   statute  in  Jllinoh,  it  is  provided 

the  defendant  on  the  question  of  dam-  that  an  entire  verdict  given  on  several 

ages."     In  order,  however,  that  the  ver-  counts  shall   not  be   set  aside  nor  re- 

dict  may  be  sustained  by  this  practice  versed  on  the  ground  of  anydefective 

of  amendment,  there  should  be  some-  count,  if  one  or  more  of  the  counts  ia 

thing  to  show  that  it  was  rendered  on  the  declaration  be  sufficient  to  sustain 

the  good   counts  alone.     Hemmenway  the  verdict.     Bradshaw  i>.   Hubbard,  6 

».  Hicke8,4  Pick.  (Mass.)  497;Dryden  III.  390;  Snyder  w.  Gaither,  4   III.  91; 

*.  Dryden,9Piclc,  (Mas8.)546;  McKee  Davis  o.  Taylor,  41   III.  405;  Missouri, 

V.   Bartle3-,-9   Pa.   St.  189.     And   see  etc., Tel. Co.r. SlouiCity  Bank, 74  IlL 

Glines  v.  Smith,  48  N.  H.  259.  117;  Reece  v.  Smith,  94  111.  362;  James 

However,  where  a  verdict  is  not  en-  f.  Dexter,    113    111.    654;    Gebbie   r. 

tered  generally  on  all   the  counts,'  but  Mooney,  11  111.  App.  369;  Shreffler  f. 

specially  on  one  count  which  \%  good,  NadelholTer,  133  111.  536. 
■uch  verdict  will  be  upheld  though  all        The   Indiana   Rev.   Stat.   (1843),  P- 

the  other  counts  be  faulty.    Dougherty  733,  4  322,  provide  that,  "when  a  geo- 

■V.  St.  Louis,  etc.,  R.  Co,  61  Mo.  554.  eral  verdict  is  giveijon  the  trial  of  anv 

In   Bess  I'.  Shepherd,  a   Bibb  (Ky.)  civil  action  for  the   plaintiff,  in  which 

326,  there  is  a  dictum  to  the  effect  that,  some  of  the  counts  in  the  declaration 

"  where  there  are  several  counts  in  a  are  bad,  and  any  one  of  them  is  good. 

declaration,  one  of  which  is  faii1t\',  and  judgment  on  the  verdict  for  that  rei- 

entire  damages  are  given,  the  verdict  is  ion  shall  not  be  arrested  or  reversed  in 

good."  This  seems  to  be  in  conflict  with  the    superior   court,  but    that  on  the 

the  common-law  doctrine  as  set  forth  trial  the  court,  at  the  request  of  the  de- 

above.    Thecourt  continued  :  "But  fendant,  may  instruct  the  jury  to  dis- 

where  the  finding  is  distinctly  upon  a  regard  any  such  faulty  count." 
bad  count,  though  there  be  good  ones        In  Newell r.  Downes,8  Blackf.(Ind.) 

in  the  declaration,  the  court  cannot  give  513,  the   court,  citing  this  statute,  dc- 

judgment  thereon,  but  must  awanl  a  dined  to  reverse  a  judgment  rendered 

venire  facias  de  novo."  by    the  lower  court    in    an    action  for 

Bnt  Ona   OaoM   of   Action.  —  Where  slander,  on  account  of  a  defect  in  one 

there  is  but  one  cause  of  action,  although  of  the  counts  contained  in   the  plain- 

aet  out  In  several  counts  to  meet  any  tifT'sdeclaration. 

Possible  state  of  facts  developed  in  the         In    Virginia,   the   legislature    have 

vidence,  if  there  he  one  good  count  In  enacted  that  where  there  are  several 

the  petition,  the  verdict  will  be  upheld,  counts,  one  of  which  is  faultv,  the  de- 

Weit  V.  PUtt,  117  Mass.  3^17;  Brownell  fendant,   instead  of  demurring  to  it  as 
422 
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at  common  law  would  be  proper,  may  other.     It  ts  so  regarded  In  the  arcu- 

isk  the  court  to   instruct  the  jurj  to  ment  of  the  counsel  of  the  plaintiff  in 

diaregardit;  vet,  if  entire  dsmages  be  error, whoconieDdedthatthecomplaint 

given,  the  verdict  shall  be  good.      KiV-  was  irregular  because   U  did  embrace 

giniaCa&t  TS73,  ch.   173.^12.  two  distinct  offenses.     Naturatly.  in  en- 

DefsctlVB  Count — CilDiliua Oaim. — In  deavoring  to  set  aside  the  judgment  he 

criminal  cases,  it  has  been   held  that  a  does  not  advert  to  the  fact  which  we  es- 

single  good  count  in  an  indictment  will  tablish  below,  that  under  such  circum- 

be  safficient  to   sustain  a  general  ver-  stances  a  verdict  declaring  the  defend- 

dict;the   presumplfon  being   that  the  ant  guiitj' on  one  count  and  innocent  on 

jury  were  controlled  in  their  action  by  theother,  is  good.    The  supreme  court, 

a  reference  to  the  good  count  or  counts.  In  its  opinion,  seems  to  have  confounded 

See    Indictment,     vol.    10,    p.     599.  the  two  kinds    of  duplicitj  which  we 

See  aiso  State   v.   Coleman,    5   Port,  mention,  as  it  simply  disposes  of  the 

(Ala.)  40;  Baker  -v.  State,  30  Ala.  51  [ ;  objection  made  to  the  verdict  on  ac- 

Horotby  I'- State,  94  Ala.  ,e;5;  State   v.  count  of  its  duplicity  by  stating  (hat 

Tuller,  34Conn.  J80i  Miner  r.  People,  such  objection  can  only  be  taken   ad- 

34  HI.  397  ;   Mead  w.  State,  53  N,  J.  L.  vantage  of   by  special   demurrer;    an 

Sot;    Arlen   v.   State,   18   N.    H.  563;  observation    which   would   have   been 

"     ■■      "  N.  H.259;  Kanei'.  true  if  applied  to  the  sort  of  duplicity 


People,  8  Wend.  (N.  Y.)  103;  Guenther  resulting  from  repetiti 

T.  People,   34   N.   Y.   100;   People  v.  In   order  that  o  verdict  may  operate 

Curling,  I  Johns.   (N.   Y.)  311;   State  to   cure   the   second   sort   of  duplicity 

V.  Carter  (N.  Car.  1893),  tS  S.  E.  Rep.  mentioned,  it  must  declare  the  defcnd- 

il);  State  v.  Lee  (N.  Car.  1S94),  19  S.  ant  guiity   on  one  count,  or  of  one  of- 

E.  Rep.  37^ ;    Bricc  v.  State,  »  Overt  fense,  and  not  guilty  on  or  of  the  other. 

(Ttan.)   '54;  Taylor  -v.  State,  3  lleisk.  State  v.  Miller,  34  Conn.  512 ;  Com,  v. 

(Tenn.)  4&>.  But  where  there  has  been  Packard,  s  Gray  (Mass.)  ioi ;  Com.  o. 

a  demurrer    to    the    defective  counts,  Holmes,  103  Mass,  440;  Com.  %>.  Adams, 

which  has  been  improperly  overruled,  117  Mass.  15;   Stale  v.  Merrill,  44  N. 

a  verdict  rendered  on  all   counts  will  H.  624;  People  ».  Wright,  9  Wend.  (N. 

not  be  sustained.    Aviretl  v.  State,  76  Y.)  193. 

Md.  510;  and  in  KiV^^i'iiia  it  has  been  AetlOD  on  Amrd. — In  Kingiley  v. 
held  that  this  rule  of  practice  In  crim-  Bill,  9  Mass.  198,  It  U  held  that  •  dec- 
inat  cases,  sustaining  an  indictment  if  laration  in  an  action  upon  an  award, 
it  contains  a  single  good  count,  is  not  which  alleges  no  promise  of  the  parties 
applicable  where  the  indictment  is  for  to  perform  the  award,  may  neverthe- 
1  crime  punishable  by  imprisonment  in  less  be  held  good  after  verdict;  but 
the  penitentiary,  as  in  such  cases  the  that  a  declaration  which  contains  no  . 
jury  determines  the  term  of  imprison-  allegallon  that  the  award  was  published 
ment,  and  the  evidence  on  the  bad  or  made  known  to  the  defendant  ex- 
coum  might  have  aggravated  the  pun-  cept  by  bringing  the  action,  must  t>e 
iihment.  Mowbray  r.  Com.,  11  Leigh  held  to  be  fatally  bad. 
(Vs.)  643 ;  Clere  v.  Com.,  3  Gratt.  SafactlTe  TleA. — Where  in  an  action 
(Vtt.)  i;86.  of  debt  for  rent  the  defendant  pleaded 
DnpUcity  In  Indictment.— This  may  entry  by  the  plaintiff,  but  did  not  aver 
result  iirst ;  from  charging  the  same  of-  expulsion,  but  after  verdict,  issue  hav- 
lente  twice,  or  second :  from  chai^ng  ing  been  taken  on  noa-iHtravit  and 
two  distinct  offenses  in  the  same  or  dif^  found  for  the  defendant,  the  plea  was 
ferent  counts  of  the  same  indictment,  held  to  be  good.  Reynolds  v.  Buckle, 
The  HrGt  instance  mentioned  is  regarded  Hob.  336a,  See  also  Bacon's  Abr., 
s* a  mere  formal  defect  which  cannot  Pleas  and  Pleading  I.,  2;  Hazard  v. 
be  taken  advantage  of  after  verdict.  Irwin,  18  Pick.  (Mass.)  95. 
State  V.  Holmes,  a8  Conn.  330 ;  Lazier  So  a  plea  of  accord  and  satisfaction, 
f.Com.,  ioGrHtt.(Va.)7o8,  Inthisre-  which  fails  to  state  that  the  matter  re- 
gard, tee  also  the  case  of  Kiibourn  v.  lied  upon  as  an  accord  was  accepted  by 
State,  9  Conn.  j6o.  In  this  case,  we  the  plaintiff  as  a  satiefaction,  is  bad  on 
think  that  the  duplicity  was  clearly  of  demurrer,  but  good  after  a  verdict  sus- 
tlie  latter  variety,  tor  the  appeal  was  talning  it.  Wilkerson  v.  Bruce,  37  Mo. 
from  a  judgment  of  the  county  court  App.  156. 

upon  an  Indictment     containing   two  Defective  BepUcatlen. — See   Dignam 

counts,  acquitting  the  defendant  upon  u.  Baily,  L.  R.,  6  Q.  B.  47;   Griffin  v. 

one  and  declaring  him  guilty  upon  the  Pratt,  3  Conn.  513. 
423 


)vGoo'^lc 


'  ZflM  of  Terdttt.  VERDICT.  A»  a  Cnra  for  &n(aliiU«. 

independent  of  statutory  provision  ;'  this  rule,  however,  being 
subject  to  the  reasonable  qualification  that  the  fact,  which  is  pre- 
Bumed  to  have  been  proved,  must  always  be  such  as  can  be  im- 
plied from  the  averments  on  the  record  by  fair  and  reasonable 
intendment*  Hence,  it  results  that  an  intendment  which  is 
inconsistent  with  the  allegations  on  the  record  will  never  be  made 
by  the  court. ^ 

Omission  of  Essential  Element. — Where  a  party  totally  omits 
to  allege  in  the  pleading,  either  expressly  or  impliedly,  a  matter 
essential  to  his  action  or  defense,  such  defect  is  irremediable  and 
entirely  beyond  the  salutary  effects  of  a  verdict,* 

Criminal    Cusa,— In   England,  it  is  S.  Tidd's  Pr.919;  i  Chittj's  PI.705;  i 

maintained  that  under  the  doctrine  of  Wm.  Saund.2:8,  n.  tiSpieresT'.Parker, 

intendment  after  verdict,  as  recognized  i  T.  R.  141 ;  Nerot  v.  Wallace,  3  T.  R, 

-*  --     mon  law,  there  is  no  distinction  jj;  Jackson  v.  Pesked,  i  M.  &  S    — 

ti  civil  and  criminal  pleadings,  as  Taylor  v.  Deve}',  7  Ad.  &  El.  ^ 


',  there  is  no  distinction     jj;  Jackson  ti.  Pesked,  1  M.  &  S.  ij;; 

-id  criminal  pleadings,  as     Taylor  v.  Devey,  7  Ad.  &  El.  400:  y, 

a  Ihc  defective  allegations  which  are     E.  C.  L.  131;  Davia  v.  Black,:  G.  S  D. 


aided  by  the  verdict.  Hermann  \k  Reg.,  433 ;  Harris  f.  Goodwyn,  3  M.  &  G. 
L.  R.,3CtjB.  105;  Reg.  v.  Aspinall.  i  405;  40  E.  C.  L-434;  Griffin  r.  Pralt  ] 
QiB.  Div.  48;  Bradlaugh  v.  Reg.,  3CL  Conn.  513;  Dale  w.  Dean,  16  Conn.  579; 
B.  Div.  607;  Reg.  r.  Bowen,  13  Ad.  &  Dobson  r'.  Campbell,  i  Sumn.  (U,  SI 
El.  N.  S,  795.  .-^ig  ;  Sewall's  Falls  Bridge  v.  Fisk,J.j  S. 
Braclwell,  J.,  In  delivering  the  opin-  H.  180;  Smith  i>.  Currr,  16  III.  148;  Far- 
ion  in  Bradlaugh  r.  Reg.,  3  Q^  B.  Div.  rington  v.  Blish,  14  Me.  4J3;  Little  v. 
607,  Baid  that  at  common  law  there  was  Thompson,  a  Me.  330;  Williami  f. 
D  difference  between  civil  and  crimi-  Hingham,  etc.,  Turnpike  Co.,  4  Pick. 


nal  pleadings,  except  that,  according  to  (Mass.)   141;;    Bartlett   1 

the  spirit  in  wi)ich  the  law  Is  adminis-  Johns.  (N.  Y.)  438;  8   «m.  j^ec,  ^:o; 

tered,  if  there  were  a  difference,  more  Walpole  :■,  Marlow.  j  N.  H.  3S6;  Be- 

strictness  would  be  required  in  criminal  dell  p.  Stevens,  28  N.  H.   ti8;   Wbile 

than  in  civil  cases.  f.  Concord  R.  Co.,  30  N.  H.  188:  New 

In  the  i/n.(^(/ AVfl^e.- it  has  been  held  Hampshire  F.  Ins.  Co.  n.  Walker,  30  N. 

that  an  Indictment  which  is  bad  on  de-  H.  31+;  Colebrook  i-.  Merrill.  46  N.  H. 

murrer  must  be  held  insufficient  upon  a  160;  Schuster  r.  Frendenthal.  74  Tei. 

motion  in  arrest  of  judgment,  thus  ex-  53 ;  Vadakin  r.  Soper,  i  Aik.  (Vl.)  1S7; 

eluding,  in  such  cases,  the  doctrine  of  Harding  r.  Cragie,  8  Vi.  501;  Chicbn- 

inlendment  after  verdict  in  a  criminal  ter  r.   Vass,  i  Call    (Va.)   83;  I  Am. 

prosecution.     Com.  v.  Childs,  13  Pick,  Dec.  509- 

(Mass.)   200;  Com.  v.   Bean,  14  Grav  ».  i  Chitty's  PI.  711 ;  Warren  r,  H«r- 

<Miits.)    54;   State   v.   Barrett,   4J   N.  ris.  7  111,  31 1, 

H.  466.  Thus,  ifa  declaration  expressly  thows 

Wben  Doctrtne  of  InUndment  Appli-  that  a  condition  precedent  was  not  per- 

cable.  —  It  is  clearly  obvious  that  the  formed  bv    the    plaintiff,    and    allege) 

doctrine  or  intendment  after  verdict  can  matter  which  is  no  excuse  for  the  non- 

have  no  application,  unless  the  verdict  performance,   the   declaration   will  \< 

be  given   for   the  party  in  whose    favor  bad    after  verdict,      Worsley  r.  Wood, 

the  intendment  is  to  be  made,  since  it  is  6  T.  R.  710. 

for  the  purpose  of  supporting  the  ver-  t,   i  Wm.  Saund.  izZ  c;   Rushton  r. 

diet  that  the  court  indulges  the  pre-  Aspinall,  z   Doug.  679;    Buxendin  v. 

sumption   arising  upon  the  averments  Sharp,  1   Salk,  663;  Crouther  :'.  OU- 

ontherecord.    i  Chittv's  PI.  705;  Legg  field,  i   Salk.365;  Weston  Tp.Mason,3 

■r,  Dunlevy,  10  Mo.  App.  461.  Burr.  1738;  Spieres  v.  Parker,  t  T,  K. 

1.  1  Saund.  J28,  n.  1;  1  Chitty's  PI.  141  ;  Bishop  v.  Hayward,  4T.  R-471; 

712.     See  also   Hudson  -v.  Nickerson,  c  Famworch  v.  Bishop  of  Chester,  4  B. 

M.  &  W.  437;  Sheen  v,  Rickie,  5  M,  &  &  C.  SS5  \  Griffin  v.  Pratt.  3  Conn,  s'3; 

W,  175;  Harris  v.  Goodwjn,  i  M. & G,  Richards  1: Travelers'  Ins,  Co, 60 Cal. 

401; ;  Adams  i',  Jones,  12  Ad.  &  El.  455;  505  ;  Barron  r.  Frink.  30  Cal.  487;  M(^" 

Rex  V.  Burrel,  12  Ad. '&  El.  460.  ga'n  f.  Menzies,6o  Cal. 341;  Newifaaoc. 
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Perrill,73  Ind.iS4;  Jenkins  r.  Bice,84  fi«ld,  i  Salk.36i;;  Spiercs  i'.  Parker,  i 

Ind.343;  Lavertjr.State.toqlnd.liy;  T.  R.  141 ;  Carlisle  v  Weeton,  i  Met. 

Smiih  w.  Smith,  106  Ind.  43;  Dean  i:  (Mass.)  )6;   Reid    v.  Chelmsford,   16 

Dean  (Ky.  1886).  1  S.  W.  Rep.  811;  Pick.(Ma»s.)  128;  Walpole  !•.  Marlow, 

Wor«ter    v.   Canal    Bridge.    16   Pick.  jN.  H.38S;   Elliott  r.  Heath.  6  N.  H. 

<M«si.)  i;49;  Carlisle  v.  Weston,  1  Mel.  418;  Bedell  v.   Stevens,   18  N,  H.  ui; 

'MaM.)i6;  WiUianis  r.  HinghBm.etc.,  Sawyer  i-.  Whiltier,  3  N.  H.  316;  Ad- 

Tumpike   Co.,  4    Pick.   (Mass.)   341;  dinetonu.  Allen.  11  Wend.(.N.  Y.)3Ss. 

Crotker   v.   Wliitney,    10   Mass.   316;  The  true  distinction  between  a  de- 

HurstT'.  AshGrove,96Mo.l7i;  Frazer  fective    title    and    a    title    defectivelj 

V.  Roberts,  33  Mo.  457;  Bayard  v.  Mai-  staled  is  this :  when  any  particular  fad 

lolm,  2lohns.(N.  Y.)  569;  3  Am.  Dec.  is  essential  to  the  validity  of  the  plain- 

4M;  Whitef. Concord  R.Co., 30 N.  H,  tiff's  title,  if  such  fact  is  neither  ei- 

iV&;   Bedell  ti.  Slevens,  2S  N.  H.  118;  preasl}'   stated  in   the  declaration   nor 

Smith  r.  Eastern  R.  Co.,3;  N.  H. 3^6;  necessarily    implied  from   those  facta 

Walpole    r.    Marlow,    j    N.    H.  386;  which    are   stated,   the  title   must   be 

Elliott  V.  Heath,  6  N.  H.  418;  Sewall's  considered  as  defective  and  judgment 

Falls  Bridge   v.   Fisk,   13   N.   H.  iSo;  must  be  arrested  ;  but  if  such  fact,  al- 

Corej  I',  Bath,  35  N.  H.  530;  Corne-  though  not  expressly  stated,  be  neces- 

"  ~    '.  M0II07,  7  Pa.  St.  295;  Schuster  sarily  implied  from  what  is  slated,  the 


,   Frendenttul,  74  Tex.  ji ;  Needham  title  must   be   considered  as  onl^  de- 

"-*-'-     --    "-   '-1;  Chichester  II.  feclivel- — •--■   ---'->---'-'---' -■ 

Am.  Dec.  509.  by  verc 

The  rule  is'thus  stated  by  Ld.Ch.  B.  H.  385;  Bedell  r.  Stevens,  JS  N.  H.  1 


r.  McAuley,    13   Vt.  69;  Chichester  n.     feclively  stated,  and  the  defect  is  cured 
Vass,  1  Call  (Va.)  83;  1  Am.  Dec.  509.     "  


Gilbert  (HUl.  C.  PI.  139):  "  If  anything  BtAMmaiLt  of  GODalderatlon  —  A  good 

essential  to  the  plaintilf 's  action  be  not  illustration  of  the  operation  of  the  rule 
set  forth  there,  though  the  verdict   be  which  distinguishes  between  the  state- 
found  for  him,   he  cannot   have  judg-  ment   of  a   defective   or   no  cause   of 
men t,  because,  if  the  general  part  of  (he  action,  and  the  defective  statement  of 
declaration  be  not  put  in  issue,  the  ver-  a  cause  of  action,   is  furnished  by  the 
diet  can  have  no  relation  to  it,  and  if  it  established  practice  regarding  the  aver- 
had  been  put  in  issue  it  might  have  been  ment  of  a  consideration.    Thus,  though 
(band  false,  and  such  matter  ai  is  the  a  defective  statement  of  consideration 
foundation  of  the   action  not  being  al-  will   be  cured  by  verdict,  Hendrick  f. 
ground  for  judgment ;  Seely,6  Conn.  176;  Martin  r.  Blodgett, 
-   -      -      ■     '    -    -----  I    Aik.{Vl.)37s;  yet  a  declaration  in 

^  _  ,  assumpsit  which  does  not  allege  any, 
does  not  show  fer  quod  serviliuin  am-  or  which  does  allege  an  Illegal  con- 
iilt.  This  is  ill  after  verdict.  What-  sideration,  is  fatally  defective,  and  can- 
ever  is  essential  to  the  gist  of  the  action  not  be  cured  by  verdict,  Hitchcock  11. 
cannot  be  cured  by  verdict.  Such  sub-  Page,  i  Root  (Conn.Jigs;  Russell  v. 
sUutial  facta  must  be  alleged  so  that  Slade,  iz  Conn.  45,;;  Vadakln  v.  Soper, 
the  defendant  may  traverse  them  dis-  I  Afk.  [Vl.)  3S7;  liarding  i'.  Cragie,  8 
litKtlT  if  he  pleases,  for  where  he  may  Vt.  501;  Mosely  v.  Jones,;  Munf. 
traverse  the  whole  so  may  he  traverse  (Va.)  23. 

each  substantial  part  in  order  to  put  Action   on  Vasotlable    Initnunant. — 

the  weight  of  the  action  upon  anything  Actions  of  assumpsit  on  negotiable  In- 

thai  will  nut  an  pnd  tn  it.''  slnim(>ntii    fnrm    nn    eirfniinn    tr>    the 


will  put  an  end  to  it.''  siruments  form  an  enception 
Chancellor  Kent,  In  rendering  the  rule  requiring  the  averment  of  a  con- 
opinion  in  Bartlett  r.Ctozier,  17  Johns,  sideration,  as  it  is  a  universal  rule  of 
(N.  Y.)  43S,  said  :  "  The  court  arc  nev-  the  law  that  in  such  obligations  the 
er  lo  presume  a  cause  of  action  after  consideration  is  presumed.  Hemmen- 
verdict,  when  none  appears."  way  ;■.  Hickes,  4  Pick.  (Mass.)  499. 

DliUnetloii  Betirean  SsfsctlTO  BlaM-  Omlaalon  of  Eaasntlai  Elomont, — 
mat  of  TlQe,  and  SUttamant  of  Dafect-  Where  the  piaintltT  brought  an  acttoD 
In  nUe.— The  rule,  as  usually  laid  of  trespass  on  the  case,  as  being  en- 
down,  is,  that  a  verdict  will  cure  the  titled  to  the  reversion  of  a  certain  in- 
defect  where  the  plaintiff  makes  a  de-  closure,  to  which  the  declaration  alleged 
ffctire  statement  of  title,  but  not  where  a  certain  injurv  lo  have  been  commit- 
he  either  states  &  defective  title  or  ted,  but  failed'to  allege  that  the  rever- 
toUlly  omits  to  atate  any  title  or  cause  sion  was  in  fact  prejudiced,  or  to  show 
of  action  whatever.  Rushton  v.  Ai-  anygrievance  which  in  Its  nature  would 
plaall,  3  Doug.  679;  Crouther  t-.  Old-  necessarily  prejudice  thereversion,  the 
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Collateral  Parts  of  Pleading. — Defects,  omissions,  or  imperfec- 
tions, though  in  form  only,  appearing  in  some  collateral  parts  of 
the  pleading  which  were  not  in  issue  between  the  parties,  may  not 

be  cured  by  the  application  of  this  doctrine  of  intendment,  as 
there  is  no  room  for  the  presumption  that  the  defect  or  amission 
was  supplied  by  proof.* 

court  arrested  the  judgment  after  kver-  nlng  v.   CaKkaden,   Minor    (Ala.)  74; 

diet  had  been  given  in  the  plaintiff's  fa-  Herbert  v.  Wich,  41;  Md.  474 ;  Pralt  t. 

vor.and  held  the  fault  to  be  one  which  Phillipt,  4  YeatesfPa.)  467  (which  bu 

the  verdict  could  not  cure.    Jackson  v.  been  overruled  by  Sauerman  v.  Wick- 

Pealted,  i  M.  &  S.  2',7.  erly,  17  S.  &  R.  (Pa.)  116). 

Laek  of  "Selentw.'' — In  an  action  for  Actloni  Undar  HtatntM, — Where  the 
deceit  in  the  sale  of  a  newspaper  estab-  plaintiff  would  entitle  himself  to  an  ic- 
llshmenl,  it  was  held  that  the  declara-  tion  under  statute,  he  must  allege  all  the 
tion  must  EXpressljr  aver  that  the  de-  facts  upon  which  the  statute  grounds 
fendant  made  the  affirtnation  fraudu-  the  action,  and  if  he  fails  to  do  thit  in 
lenllj.  falsely,  or  knowingly,  or  it  will  his  declaration,  he  cannot  have  jiidg- 
be  bad.  and  the  omission  ol  these  words  ment.  Spieres  11.  Parker,  i  T.  R. 
will  not  be  supplied  by  the  concluding  141;  Williams  v.  Hingham,  etc„  Turn- 
part  of  the  count  that,  by  reason  of  pike  Co.,  4  Pick.  (Mass.)  341;  Bartlell 
said  affirmation,  the  plaintllf  was  fraudu-  ti,  Crozler,  i7johnB.  (N.  Y.)  456;  8  Am. 
lently  and  falsely  deceived,  etc.     The  Dec.  428. 

lack  of  such  allegation  of  fraud  or  the  Ptnal  StatTttea. — It  is  a  general  nile 

scientrr  is  not  aided  by  verdict.   Bayard  of  pleading  that  in  declaring  upon  a  pe- 

V.  Malcolm,  i  Johns.  (N.  Y.)  5^;  3  nal  eiatute,  the  offense  must  be  brought 

Am.  Dec.  450.  within  the  statutory  description.    Little 

In  an  action  on  the  case  for  fraudu-  v.  Thompson,  2  Me.  33a. 

lent   misrepresentation    by    means    of  crlmliua  8t«tnt«i. — It  is  also  a  gta- 

which  a  loss  results,  goods' having  been  eral  rule  that  Indictments  upon  statute* 

sold  on  credit,  failure  to  aver  that  the  must  state  all  the  circumstances  in  tlie 

representation  was  made  with  intent  to  act  which  constitute   the  statutorv  of- 

defraud  and  deceive  was  deemed   fatal  fcnse,  so  as  to  bring  the  detendant  di- 

after  verdict      Addington  v.  Allen,  11  rectly  within  the  operation  of  the  stal- 

Wend.  (N.  Y.)  374.  ute.    An  indictment  lacking  in  (hit  re- 

IdsntltFof  Dofenduit  «ltli  Injury. —  spect  will  not  be  aided  by  verdict    i 

In  a  suit  for  damages  resulting  from  the  Chitty's  Cr.  L.  23a;  Com.  v.  Morse,  i 

accidental  overturnii^g  of  the  plaintiff's  Mass.  127  ;  Brown  r.  Com.,  8  Mass.  6j; 

carriage,  a  complaint  which  failed  to  set  Com.  v.  Collins,  2  Gush.  (Mass.)  556; 

forth  the  defendant's  connection  with  Sute  f .  Gove,  34  N.  H.  315;  State  r. 

the  mishap,  was  ruled  to  be  fatal  after  Barrett.  43  N.  H.  466. 

verdict.     Lee  t.  Emery,  10  Minn.  187.  Statutory  Dafsua. — To  a  declaration 

Idontlty  of  Plaintiff  -wltli  lajttry.— In  against  a  railroad  company  for  money 

an  action  of  libel,  judgment  was  arrested  had    and    received    and    on    accoutils 

because  it  was  not  averred  that  the  iibel  stated,  the   company  pleaded  that  the 

was  of  or  concerning  the  plaintiff.  Low-  action  was  brought  after  the  passing  of 

field  V.  Bancroft,  Stra,  934.  an    Incorporating    Act,   and    that  no 

AvSRiieilt  of  Special  Damage.  —  In  notice  had  been  given  pursuant  to  the 
Sawyer  v.  Whittier,3  N.  U,  315,  it  was  statute.  This  plea  was  held  bad  after 
held  in  an  action  of  trespass  on  the  case,  verdict  because  no  averment  was  made 
brought  against  a  sheriff  for  a  false  re-  that  the  action  fell  within  the  class  de- 
turn,  that  the  verdict  did  not  remedy  the  scribed  In  the  statute-  Garton  r.  Great 
want  of  an  allegation  of  the  particular  Western  R.  Co„  El.  Bl.  4;  El.  S37 ;  9*- 
damage  resulting  to  the  plaintiff  from  E.  C.  L,  S36. 
the  falsity  of  the  return.  1.   i  Wm.  Saund.  228  b;  Dalef.  Dean, 

Want  of  iMve.— Where  a  party  to  an  16  Conn.  579;  Bailey  v.  Clay,  4  Raad. 

action  wholly  omits  lo  plead,  there  will  ( Va.)  346. 

be  no  room  tor  intendment  and   hence  As  where  an  administrator  brought 

no  ground  for  aider  by  verdict.     Woods  debt  on  a  bond  and  did  not  allege  ia 

Adm.  I'.  Woods,  Minor  (Ala.)  45:  Chan-  the   declaration  by   whom  adminislra* 
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A.  By  Statute.— In  England  and  in  the  United  States,  many- 
defects  in  pleading  may  be  disregarded  after  verdict  by  operation 
of  the  Statutes  of  Jeofails.'    These  statutes  operate  to  cure  all 


■max  held  not  to  cure  thU  defect  b;  the 

common  law  becBUEe  it  was  not  neces-  Allen^  1 1  Wend.(N.  Y.)  387;  Isugh- 

miy  that  ft  should  be  proved  on  the  lin  i'.  Flood,  3  MunC.  (Vb.)  155. 

trial   bv    whom     administration     was  Where  a  bond  made  b^  two  is  tLued 

granted,  the  title  of  the  adminlEtrator  upon,   but  on\f  one    of   the   obligors 

not   being    In  question   b^   the   issue,  sued,  and  two  pleas  are  lited,  the  ^rst 

Gidler  V.  Williams,  i  Salk.  37.  alleging  payment  by   one  obligor,  and 

1.  For   English    Statutei  of  Jeofails,  the   other  alleging   payment  by  the 

tee  I   Chitty's  PI.  71.;;  Tidd's  Pr.  913.  other  obligor,  and  the  single  replication 

We  do  not  deem  it  necessary  to  set  professing  to   answer  both   pleas   was 

(orlhln  terms  theStatutesofJeoralUas  filed,  on  which  issue  was  taken  by  the 

they  exist  in  the  various  states.     Suf-  defendant,and  theverdict  was  rendered 

lice   it  to  say  that  their  genenil  import  forthe  plaintilT;  it  was  held  that  though 

is  the  curing  of  all  Insubstantial  errors,  the  replication  waa  defective,  yet  the 

or,  as  it  in  frequently  expressed.  "No  mispleading  was  cured  by  the  verdict 

judgment  shall  be  reversed  or  arrested  by  virtue   of   the   Statute   of   Jeofails. 

bv  leason  of  any  defect   or  error  In  the  Barrow   v.   Wade,   7   S  m  e  d.   &   M. 

pleadings   which   does    not   affect  the  (Miss.)  49. 

■ubsiantial  rights  of  the  parties."     See  Sntfaud— Ormnnal  AoUona. — It  seems 

Cates  V.  Davenport,  9  Iowa  317 ;  Smith  that  the  English  Statutes  of  Jeofails  were 

V.   Milburn,   17    Iowa    30;    Doniphan  not  regarded  as  applying  to  criminal 

V.  Street.    17  Iowa  317;  State  v.  Rav-  actions.     See,  to  this  effect,  i  Chilly's 

mood,  30  Iowa  583;  Weil  r.  Martin,  24  PI.  716 ;  i  TMd  956 ;  i  Hale  P.  C.  193 ; 

Hua  (N.  Y.)  645 ;  Spies  v.  Roberts,  50  Rex  ii.  Atkins,  3  Mod.  3;  Rex  v.  Sparks, 

N.  Y.  Super.  Ct.  305;  Moore  t.  Edmi-  3    Mod.  78;    Atcheson   o.    Everiit,  i 

Iton,  70  N.  Car.  51b;  Gorham  v.  Bell-  Cowp.  381  ;  Com.  v.  Morse,  3   Mass. 

__...,!_.,   ....       ■,    ,„^...    ,  Morris,  118;   Brown  i>.  Com.,  8  Mass.  39;  State 
"      ■         oN.  H-ssSj  Com.  f.ChiJd. 
SRS.)  200 ;  state  v.  Gove,  34, 
.S16;  SUte  V.  Barrett, 4s  N.  H.470. 

51;  Slaughter  v.  Com„  13  GraU.  (Va.)  See  also  Reg.  ».  Tuichin,  6  Mod.  if&. 

760.  Dnlted  BUtM.— onmlnal  Aatloni.— Id 

Thus,  it  is  maintained  to  be  a  rule  of  the  United  Stales  the  rule,  as  estab- 

civil  pleading  that  an  error  which  is  lished   by  the  following  adjudications, 

demurrable   and  amendable  is  insuffi-  approves  the  application  of  the  Stat* 

cirnt  in  arrest   of  judgment.     Haver-  utes   o(    Jeofails    to   criminal    cases  : 

hil!   Loan,  etc.,  Assoc,    v.   Cronin,   4  Gandv  v.   State,   81    Ala.   68;   People 

Allen  (Mass.)  141;  U.S.  v.   Smith,  17  v.   Swenson.   49  Cal,   388;    People  v. 

Fed.  Rep.   512.  Montelth,  73  Cal.  7;  Sione  -v.  People, 

In  pursuance  of  this  rule  it  has  been  3  111.   316  ;  Slate  v.  Craighead,  31  Mo. 

held  that  where  the  damages  were  left  561 :  State  v.  Sides,  64  Mo.  3S3  ;  Com. 

blank  in  the  declaration,  but  were  laid  i>. Walton, 11  Allen  (Mass.]338i  Gray 

in  the  writ,  it  was  held  that  the  deciara-  v.  People,  31  Hun  (N.   Y.)  140;  Peo- 

tlon  was  amendable  by  the  writ,  and  pie  v.  Robinson,  ^  Park.  Cr.  Rep.  (N. 

after  verdict  the  amendment  must  be  Y.)  311  ;  Larison  v.  State.  49  N.  J.  L, 

considered  as  made.    Malone  v.  Don-  2i;8;  State  v.  Robinson,  35  N.J.  L.  71 ; 


13  Pick. ( 

N.  H.  lie 


slly.   Minor    (Ala.)    u;    Stephens  v.  Connors  n.  State.  45  N,  J.  L.  a 

White,  i  Wash.  (Va.)  103.  zler   v.  Com.,    10    Gratt    (Va.)    708; 

Several  of  the   states  have   statutes  THmble  v.  Com.,  i  Va.  Cas.  i43;Com. 

prm-iding  that  a  verdict  shall  cure  the  v.  Erwln,  a  Va.  Cas.  337;  Aldridge  v. 

omiEsion  of  the  averment  of  any  mat-  Com.,  i   Va.  Cas.  447  ;  Com.  v.  Ben- 

ter  without  which  the  jury  ought  not  net,  2  Va.  Cas.  33s- 
to  h»ve  given  such  verdict,  thus  adopt-         Thus,  it  has  been  held  In  Miisouri 

fug  the  common   law  doctrine  of  in-  that  the  failure  of  the  foreman  of  the- 
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merely  formal  errors,*  even  including  those  which  occur  in  some 

grand  yay  to  certify  under  his  hand  an  the  unlawful  keeping  and  tale  of  Intoi- 

uidlctment  to  be  a  true  bill,  is  no  cauiie  icating  liquors,  the  objection  Ihlt  thii 

for  the  arre$t   of  judgment  after   the  charge  is  bad  because   made  in  the'il- 

trial  and  conviction.     State  v.  But^ese,  ternatlve,  is  mcrelj  formal  wilhin  the 

34  Mo.  381 ;  69  Am.  Dec.  433 ;  Slate  v.  meaning  of  the  statute  which  declare* 

Harris,  73  Mo,  387;  State  i^.  Mertens,  any  objection  lo  a  complaint,  indicl- 

14  Mo.  95.  ment,  or  other  criminal  process  for  a 

And   in   Virginia.   It  hag  been    held  formal  defect,  apparent  on  its  f»ce,  ihill 

that   where    an    indictment   filled   the  be  taken  bydemurrer  or  motion  to  quash 

whole  sheet   of   paper    and  was  then  beforea  judgmenthasbcen  renderfdbr 

folded  in  anotherhalf  sheet  of  the  same  a  trial  juslice  or  a  police  court,  on  ju^ 

size,  on  which  half  sheet  the  attorncj  has  been  Gworn  in  the  superior  courL 

indorsed   "Commonwealth   v.   Joseph  Itfs  within  (he  power  of  the  legislituit 

Burgess,  indictment,"  and  immediatelj  to  pass  an  act  providing  that  formal  ob- 

below,  in  the  handwriting  of  the  fore-  jections  to  complaints  and  indictments 

man  of  the  grand  jury,  was  Indorsed,  must  be  made  at  a  particular  stage  ol 

"A   true  bill,  Robert  Hamilton,  Fore-  the   proceedings.     Com,  i-.  Wallon.ll 

man,"  although  the  half  sheet  of  paper  Allen  (Mass.)  J38, 

was  blank  except  the  indorsement,  and  The  following  cases  hold  that  where 

although  it  was  not  othertvise  attached  the  error  in  the  pleading  is  demurnble 

to    the    indictment    than    Ijeing    folded  Or    amendable,  it   cannot    be  raised  for 

around  it,  vet  the  indictment  enveloped  the  first  time  in  arrest  of  judgment,     U. 

by  it  muBl'be  'considered  as  the  indict-  S.  «.  Smith,  17  Fed.  Rep.  510;  Maguire 

ment  which  was  passed  on  by  the  grand  -u.  State,  47  Md.  485:   State  r.  Gedicke, 

jury,  and  od  which  verdict  was  found  43  N.  J.  L.  86;   Com.   v,   Kreisler,  1: 

by  the  jury.     Though  theobjection  was  Phila.  (Pa.)  638. 

a  good  one,  it  would  come  too  late  afl-  Maine. — In  this  state  the  same  view 

er  verdict.     Burgess   v.  Com.,   a   Va.  is  taken  of  the  Statutes  of  Jeofails,  with 

Cas,  483.                              "  reference  to  their  application  to  crim' 

The  objection  that  an  indictment  has  inal   cases,   as  the  English  courts  hive 

no  caption,  or  that  it  does  not  show  In  held.     In  Webster^s  Case,  5  Me.  43],  il 

what  court  it  was  presented,  or  found,  was  declared   to  be  a  well  established 

cannot   be   raised    after   verdict   br   a  doctrine  that   none  of  the  Statutes  of 

motion   in   arrest  of  judgment.    Gray  Jeofails  extend  to   indictments  or  pro- 

V.  People,  II  Hun  (N.  Y.)  140.  ceedings  in  criminal  cases.     In  this  in- 

Where,  in  a  prosecution  for  enticing  stance  it   was  held  that   a  defective  io- 

■way  a  servant  or  a   minor  child,  the  dictment  is  not  cured  by  verdict,  if  the 

complaint  is  wanting  in  that  certainty  omitted  words  a  "  true  bill  "  ate  necec- 

of  description  which  is  essential  to  con-  sary  to  render  the  Indictment  good  ind 

•tltute  a  formal  charge  of  crime,  but  is  legal,  and  the  defendant's   objection  on 

demurrable  and  amendable,  the  defect  this  ground   is  as  available  to  him  on  a 

1(   not  available   in   this   court,  unless  motion    in    arrest   of  judgment  aa  il 

duly  objected  to  it  in  the  court  below,  could  have  been  in  any  earlier  stage  of 

Gandy  v.  State,  81  Ala.  68.  the  case. 

An  indictment,  under  a  statute  which  1.  Collins    t.   Gibbs,   a    Burr.  899; 

makes  it  a  crime  to  "send  or  convey "  Bowdwell   f.   Parsons,    10    East   359; 

an  insulting,   indecent,  lascivious,  dis-  liiggins   1'.    Ilightietd,    13    East   40;: 

gusting,  offensive,  or  annoying  commu-  Andre   v.   Chicago,  etc.,   R.  Co.,   30 

nication  to  any  female,  which  charges  Iowa  107;  State  r.  Palmer, 31  La.  Ann. 

that  the  prisoner  did  "send  and  con-  56^;    Coffin  r.   Coffin,    t    Mass.    364; 

vey,"  is  technically  defective,  the  words  Weil  ».  Martin,  24  Hun  <N.  Y.)  6!«; 

"send"  and  "convey"  Importing  a  dif-  Spies   v.  Roberts,  50    N.  Y.  Super.  Ct 

feren^  mode  of  transmission  ;  but  this  305;  White  r.  Morris,  T07  N.  Car.  qi; 

defect  Is  amendable  and,  therefore,  to  Moore  v.  Edmiston,   70   N.   Car.  j  10; 

be  available  the  objection  must  be  taken  Gorman   v.    Bellamy,   Si  N.  Car.  496; 

by  demurrer  or  motion  to  quash  before  Harliness  v.  McClain,  8  Utali  51. 

tl'ie  jury  is  sworn.    Larison  v.  State,  49  In  an  indictment  under  the  New  Jtr- 

N.l.  L  2_i;6.  sty  Criminal  Act  for  Burglary,  it  was 

Where  a  complaint  charged  the  keep-  held  to  be  unnecessary  to  aver  that  the 

Ing  of  a   tenement   or  shop  used  for  crime  was  committed  at  any  particular 
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collateral  part  of  the  pleading  •}  but  defects  affecting  the  essential 
merits  of  the  controversy  are  not  remedied.  Thus,  where  there 
is  a  total  omission  to  state  matters  essential  to  a  cause  of  action, 
or  defense,  or  where  there  is  a  nonjoinder  or  want  of  issue,  the 
error  will  be  fatal.* 


hour  o£  the  nfght ;  tlie  general  descrip- 
tion "hj-  night"  being  sutlii  ' 
luch  description  were  erroi 
could  not,  in  con»cquence  of  the  stat- 
ute, be  taken  advantage  of 


aided  hy  the  verdict.  Cooper  v.  Spen- 
cer, I  Stra.  641 ;  i  Wm.  Saund.  319.  But 
now,  by  the  operation  of  the  Statutes  ot 
Jeofails,  the  omission  of  a  similiUr  will 
'"  '  ^^he proceedingB,afler  verdict. 


Mich  defect  could  not  have  Hall  v.  Banvthan,  Cro,  Jac.  550;  Rip- 
prejudiced  the  defendant  in  hia  defense  ley  v.  Coolidge,  Minor  (Ala.)  ii ;  Bab* 
on  the  meriu.  State  v.  Robinson,  35  cock  v.  Huntington,  3  Dav  (Conn.) 
N.J.L.71.  Where  the  defendant  was  396;  State  n.  Smith,  Peck  (Tenn.)  165; 
convicted  upon  an  indictment  under  the  Brewer  v.  Tarplev,  1  Wash.  (Va.)  363; 
jSth  section  of  Criminal  Act,  which  Stone  v.  VanCur'ler,  3  Vt,  115. 
chai^  him  with  an  assault  upon  Louis  1.  Wm.  Saund.  328  b;  GIdlej  n.Wil- 
Koll,  with  Intent  feloniously,  willfully,  liama,  1  Salk.  37. 

and  of  malice  aforethought  to  Idll  and  9.  OnUaitoii  oT  B«i«nU«l  SlamenL — 
murder,  without cpecifying  particularlj'  Rushton  v.  Aspinall,  1  Doug.  679; 
the  manner  with  which  the  intent  was  Buxendln  v.  Sharp,  1  S  a  1  k.  663  ; 
nanifested,  it  was  held  that  the  defect,  Crouther  v.  Oldiield,  i  Salk.  365; 
If  it  existed,  was  merely  formal  and  did  Weston  v.  Mason,  3  Burr.  1738;  Spiers 
not  prejudice  the  defendant  in  main-  v.  Parker,  3  WiU.  375;  Bishop  v.  Hay- 
taininK  bis  defense  on  the  merits,  and  ward,  4  T.  R.  473^  Decker  v.  Bishop, 
that,  t^refore,  in  consequence  of  the  Morr.  (Iowa)  87;  Clark  v.  Whitlaker 
S9th  lection  of  the  Criminal  Procedure  Iron  Co.,  g  Mo.  App.  446;  Weil  ti. 
Act.  judgment  against  him  should  be  Greene  County,  69  Mo.  181 ;  Boytes  v. 
affirmed.  Connors  u.  State, 45  N.J.  L.  Overby,  11  Gratt.  (Va.)  303;  Braiton 
»:i.  V.  Lipscomb,  3  Munf.  (Va.)  382  ;  Buck- 
Where,  in  a  presentment,  the  offense  ner  v.  Blair,  3  Munf.  ( Va,)  336;  Green 
it  charged  with  a  sufficient  certainty  v.  Dulany,  ^  Munf.  (Va.)  530.  See 
for  judgment  to  be  given  thereon  ac-  also  Tompkins  v.  Branch  Bank,  11 
cording  to  the  very  right  of  the  case,  Leieh  (Va.)   3S7;   Mason  v.  Farmers' 

S' defect  in  the  presentment  will  be  Bank,    ij    Leigh    (Va.)    90;   Ross   v, 

rd  by  verdict.    Thus,  where  an  in-  Milne,    13   Leigh    (Va.)  317;   37  Am, 

dictment  against  S.  for  keeping  an  of-  Dec.  646. 

See  and  transacting  business  as  agent  of  Soa-jolndar  or  Want  of  Imw. — Sayer 
the  Protection  Insurance  Company  of  v.  Focock,  i  Cowp.  407;  Channing  i>. 
Hartford,  incorporated  and  authorized  Caskaden,  Minor  (Ala.)  73;  Hogue  v. 
bj  the  State  of  Connecticut,  without  Lcwellen,  41  Miss.  302;  Stevens  v. 
having  a  license  therefor,  did  not  allege  Taliaferro,  1  Wash.  (Va.)  ijfi;  Totty 
that  the  said  company  was  an  Insurance  v.  Donald,  4  Munf.  (  Va.)  430;  Sydnor 
company,  the  error  was  held  to  be  cured  v.  Burke,  4  Rand.  (Va.)  161;  Lock- 
by  verdict.  Slaughter  v.  Com.,  13  ridge  v.  Carlisle,  6  Rand.  (Va.)  3i ; 
Grttt.  (Va.)  767.  M'Million  v.  Dobbins,  9  Leigh  (Va.) 
Ia4<^iid«r,  or  InTmmal  Jolndar  of  433.  Cemfare  Whiting  v.  Cockran,  9 
Imw.— Tile  Statutes  of  Jeofails,  alter  Masa.  533, 

verdict,  operate   to    cure    this  defect.         Upon  a  declaration  containing  eight 

Mvn  !>.  Cole,  Cro.  Jac.  87;  Hocker  v.  counts,  issue  was   joined  as  to  some,  a 

Davij,iT.B.  Mon.   (Ky.)   118;  Mor-  demurrer  filed  as  to  others,  one  count 

tisont.  Hart,  Hard,  (Ky.)    157;  Chi-  remaining  unanswered.    The  jury  ren- 

chesler  c.  Daggett,  a  How.  (Miss.)  S63;  dered  a  general  verdict  and  on  appeal 

State  V.   Smith,    Peck    (Tenn.)     i6j-,  the  objection  was  made  that  there  had 

Moore  i>.  Mauro,  4  Rand.    (Va.)   488;  been   a   trial   without   issue.     The  su- 

Wh!ter'.CIay,7  Lelgli  (Va.)68;  South-  preme  court  held  that  as  one  count  in 

•Ide  R.  Co.  f.  Daniel,  30  Gratt  (Va.)  Ihe  declaration  was  unanswered,  if  evi- 

3*i'  dence  was  given  on  that  count  that  as  to 

Wut  ot  umiutw.— It  was  once  held  it  there  was  a  trial  without  issue, which 

ttMt  the  want  of  a  limililer  was   not  proceeding  was  erroneous,  and  as  there 
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Errors  and  irregularities  in  the  course  of  a  trial,  other  than 
those  which  occur  in  the  pleading,  are  also  aided  after  verdict  by 
the  Statutes  of  Jeofails,  provided  they  are  such  as  do  not  preju- 
dice the  substantial  rights  of  the  adverse  party.*  Of  such  nature 
have  been  held  to  be  irregularities  in  the  writ  of  venire  facias; 
orindrawing,  summoning,  or  impaneling  jurors  ^certain  errors  in 


was  nothing  to  show  to  which  count 
the  evidence  was  applied,  and  the  find- 
ing; of  the  jurv  in  the  case  was  general, 
that  their  only  course  was  to  reverse 
the  judgment.  Shcil  v.  Ferriter,  7 
Blackf.  (Tnd.)  574;  Weirick  v.  Hoover, 
SBlackf.  (Ind.)  379. 

Battle,  J.,  dehverlng  the  opinion  of 
the  court  in  Morehead  v.  Browne,  6 
Jones  {N.  Car.)  367,  said  ;  "  If  there  be 
two  distinct  counts  in  the  declaration, 
and  the  plain  tiff  offers  evidence  on  one 
of  (hem  onlj,  and  not  on  the  other,  and 
the  court  instructs  the  jury  on  both,  a 
genera]  verdict  on  both  will  be  erro- 
neous, for  the  manileat  reason  that  it 
does  not  appear  that  the  verdict  was  not 
given,  in  part  at  least,  upon  the  count 
on  which  there  was  no  evidence.  Jones 
V.  Cooke,  3  Dev.  (N.  Car.)  112. 

As  Imnikterial  iaatit  will  not  be  aided 
after  verdict  bj  the  Statutes  of  Jeofails. 
Tidd's  Pr,  9)0;  2  Wm.  Saund,  319  b; 
Jones  V.  Bodimer.  Carth.  371  ;  Peck  v. 
Hill,  3  Mod.  137;  SandbackT.  Turvey, 
■■  "mB  K.  Broket,  Cro. 
'.  Davis.  4  How.  (U. 
;  Magoun  -u.  Lapham,  19  Pick. 


riiii,  3  Moa.  137;  aani 
Cro.  Jac.  j8s;   Holms 

iic.  434  ;  Garland  v.  E 
.)  131  ;  Magoun  v.  I 


(Mass.)  419  \  Smith  v.  Walker,  1  Wash.     36  S.  Ci 


Dafooto  In  Uu  mliLntaa  of  the  court, 
as  to  the  formal  presentation  of  the  in. 
dictment  in  op«n  court  by  the  granJ 
jury,  cannot  be  taken  advantage  of  after 
vetdicl.  Jinks  r.SUte,5  Tex.  App.6S; 
Honilllon  u.  State,  3  Tex.  App.  jjS; 
Alderson  v.  State,  3  Tex.  App.  10. 

i.  No  irregularity  in  a  writ  of  vtuirt 
facias,  or  in  drawing,  summoning,  re- 
turning, or  impaneling  the  juron,  thall 
be  sufficient  lo  set  aside  a  verdict  un- 
less the  party  making  the  objection 
was  injured  by  the  irregularity,  or 
unless  the  objection  was  made  befort 
the  returning  of  the  verdict.  Craw- 
ford V.  Creagh,  i  Ala,  jqj;  Stale  o. 
Beasley,  3a  La.  Ann.  ii6a;  State  c. 
Walson,  31  La,  Ann,  379;  Com.  f. 
Stowell,  9  Met.  (Mass.)  57a:  Amherat 
V.  Hadley,  i  Pick.  (Mass!)  38;  Fowier 
«.  Middlesex  County,  6  Allen  (Mass.) 
9a  ;  Walker  v.  Boston,  etc.,  R.  Co.,  3 
Cush,  (Mass.)  30 ;  Jamieson  z:  Andro*. 
coggtn  R.  Co.,  53  Me.  413;  State  i\ 
Seaborn,  4  Dev.  (N.  Car.)  305:  Pllts- 
field  V.  Barnstead,  40  N.  H.  477;  Bodgt 
V.  Fobs,  39  N.  H.  406;  Com,  v.  Smith, 
-  S.  &  R.  (Pa.)  399;  State   v.  JeScoat, 


(Va.)i35- 

1,  Roach  V.  Hulinga,  16  Pet.  (U.  S.) 

319;  Bancroft  v.  Stanton.  7  Ala.  351; 

kerT.  Risley,  4  111.  483 -,38  Am.     State  v.  Robinson,' 
-1;  People  V.  Robinson,  3  Park.     (N.  Y.)  309;  State 


Orand  Jnroia. — This   rule  applies  to 

id    jurors  as  well  as  to  petit  jurors. 

Williams,  3  Stew.  (Alt.)   4(4; 

Park.   Cr.   Bcp. 

Ward,  i   Hawks 


Dec. 

Cr.  Rep.  (N.  Y.)  309.  See  also  Doni 
phan  V.  Street,  17  Iowa  317 ;  Weil  v. 
Martin,  14  Hun  <N.  Y.)  645;  Spies  r. 
Roberts,  jo  N.  Y.  Super.  Ct.  305; 
White  V.  Morris,  107  N.  Car.  93 ;  State 
11.  Robinson,  15  N.I.  L.  71  ;  Harkness 
V.  McClain.  8  Utah  53;  Slaughter  v. 
Com,,  i3Gratt.  (Va.)  769, 

DatttotlTa  Atttbantloation  ttt  Beoord. — 
An   objection   that  the  authentication 
of  the  record  was  defective,  should  have 
been   taken  advantage  of  before  trial,     a 
under  the   statute  declaring  that  all     jui 
questions  concerning   the  regularity  of     tri 

proceedings  in  obtaining  changes  of  allowed  to  raise  the  objection  atteri-er- 
venue,  and  the  right  of  the  court  to  diet.  Rex  v.  Sutton,  S  B,  &  C.  4171 
-which,  the  change  is  made  to  try  the  HoUlngsworth  v.  Duane,  4  Dall.  |U. 
cause  and  execute  the  judgment,  shall  S.)353;  Baxter  v.  People,  S  III.  369; 
be  considered  as  waived  after  trial  and  Presbury  v.  Com,,  9  Dana  (Kv.)  soj; 
verdict.  Gardner  r-.  People,  4  111.  83,  Hallock  x:  FrankUn  County,' 3  Met. 
430 


N.  Car,)  443  ;  State  i>.  Jeffcoal,  36  5. 
Car.  114. 

B«l«atlOQ  of  Jnxoia. — In  Pressley  r. 
State.  19  Ga.  193,  It  was  held  to  be  loo 
late  to  object  to  a  correction  of  the  list 
of  jurors  directed  by  the  court  in  the 
progress  of  selecting  the  jury,  if  the 
objection  be  made  after  the  trial  and 
verdict, 

ObjMtlont  to  OompeMney  of  Jnnn.— 

It  is  a  well  established  doctrine  thit  if 

a   party   knows  of   an  objection  to  a 

ror  in  season  to   propose  it   before 

■    todoso,  heshall  notbe 
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the  instructions  of  the  court  ;*  and  the  appearance  of  an  infant 
party  by  attorney  instead  of  in  person,  provided,  in  this  last  case, 
the  verdict  be  in  favor  of  such  infant  party* 

3.  AiEvidenee. — Where  a  verdict  is  sought  to  be  introduced  in 
evidence  as  proof  of  the  facts  upon  which  it  is  founded,  the  gen- 
eral rule  is  that  it  is  not  admissible  without  judgment,  as  the 
judgment  may  have  been  arrested  or  a  new  trial  granted  ; '  but 

(MaM.)  56a;  Wauum  v.  Feene;,  111  which  tried  th«  cause,  if  It  had  been 

Mass.  93  ;  33  Am.  Rep.  3;8  ;  Jeffries  v.  made  at  the  time  of  its  rendition,  can- 

Rsndall.  14  Masa.105;  McrrDlu.Berk-  not   lie   taken   in   the   appellate  court. 

shire,  II    Pick.   (Msbs.)  169;  Davis  v.  Roach  v.  Hulings,  16  Pet.  (U.  S.)  319; 

Allen,  II   Pick.   (Mass.)  4^;  I3  Am.  Schlencker  i^.Rislev,  4  III.483;  i8  Am. 

Dec.  386;  Fox  1!.  HBzellon,   10  Pick.  Dec.  100;  State  Bank  1;.  BettT,  5  111.  300; 

<Mass.)   377;    Rusaell   v.   Qiiinn.   114  Pedan  r.  Hopkina,  13  S.  &  R.  (Pa.)  45. 

Mass.  103 ;  Brown  v.  Reed,  81  Me.  158 ;  1.  Thus,  the  court  may  refuse  to  set 

Tiltan  v.  Kimball,  53  Me.  joo ;  State  aside  the  verdict  on  account  of  alleged 

■B.  Bowden,  71   Me.   90  ;    Stedman   v.  erroneous  instruction,  unless  it  is  gatis- 

Batchelor,  49  Hun  (N.  Y.J  390  ;  State  fled  that  a  real  substantial  Injurv   has 

».  Ward,  3  H»wk»  (N.  Car.)  443;  Hav-  been  done;  as,  that  but  for  such  eirone- 

vard    f.    Calhoun,   3    Ohio   St    16.^;  ous  instruction,  a  different  conclusion 

Young   V.   State,   33    Ohio    St.    577;  would  have  been  reached  bj  the   jurj. 

H'Corkle  u.  Binns,  5  Binn.  (Pa.)  340;  Carruthers  i'.  McMurraj.  75  Iowa  173; 

-6  Am.  Dec,  430 ;   Foindexter  v.  Com.,  State  v.  Chase,  37  La.  Ann.  165 ;  Dun- 

31  Gratt.  ( Va.)  776,  lap  r.  Edwards.  39  Miss.  41 ;  Thorns- 

The  reason  of  this  rule  Is  clearly  ex-  burgh  11.  Mastin,  93  N.  Car.  359. 

pressed  bj  Mr.  Justice  Shaw,  in  Hal-  3.  Rima  r.  Rossie  Iron    Worka,   lao 

lock  V.  Fraoklin,  3   Met.   (Mass.)   560.  N.  Y.  433. 

He  observes:  "This  rule  is  founded  on  B.  i  Greenl.  on  Evidence  510;  Peake 

food  reason.     A  partj  litigant,  know-  on  Evidence  49;  Montgomery  1'.  Clark, 

in^of  mattcrof  personal  exception  to  Bull.   N.  P.  334;  Pitton  v.   Walter,   i 

a  juror,  lies  by,  taking  his  chance  for  a  Stra.  161  ;  Donaldson   v.  jude,  3   Bibb 

favorable  verdict.     If  when  that   ver-  {Ky.)  60;  Ridgeij  v.  Spencer,  i  Blnn. 

diet  is  against  him,  he  could  go  back  (Pa.)  70.  See  also  Schurmeier  r.  John- 

and  Uke  the  exception,  it  would  work  son,  10  Minn.  319;  Schaeffer  n.  Krelt- 

great  injustice.     By  consenting  to  go  zer.  6  Blnn.   (Pa.)  430.     Comfort  Gil- 

on,  with  a  knowledge  of  the  exception,  bert  on  Evidence  36-37. 

he  consents  to  abide  the  result  whether  But  see  Kip  -v.  Brlgham,  7  Johns.  (N. 

favorable  or  unfavorable."  Y.)  168.  where  a  verdict  was  recovered 

Even  though  the  part;  to  the  suit  be  against  a  sherlfT   for  the   escape  of  a 

ignorant  of  the  interest  of  the   juror  prisoner  who  had  given  security  for  the 

until  after  verdict,  a  new  trial  will  not  liberties  of  the  jail.    It  was  held  that  the 

be  granted  if  the  objection  was  known  foslea  was  admissible  in  evidence  with- 

to  oil  counsel   before  trial.     Kent   v.  out  judgment,  in  an  action  brought  bj 

Charkstown,    3    Gray    (Mass.)     381;  the  sheriff  against  the  obligees  on  the 

Russell  V.  Quinn,  114  Mass.  103.  bond  of  security.      In  this    case  the  ob- 

Simtlarly,  where  it  was  objected  that  llgees  in  the  bond  had  been  notified  of 

the  verdict  was   iasufiicient  and  uncer-  the   pendency  of   the  suit  against  the 

tain  because  it  gave  damages  for  pros-  sherlif,    and  had    actively  cooperated 

pective   injuries  which  the   defendant  in    its   defense.     For    this  reason   the 

voDid  sustain,  it  was  held  thai  the  ver-  court  considered  the  verdict  in  effect  a 

diet  might  have  been  amended,  and  that  verdict   against  the   oblig-ees,   holding 

it  was  too  late  to  take  advantage  of  this  that  there  waa  no  reason  why  it  might 

exception  after  it  had   lain   by  until  It  not  be  considered  as  evidence  for  the 

was  too  late  for  the  party  defendant  to  amount  of  the  debt  or  demand  against 

have  it  corrected   In  the  court  below,  the  sheriff.    See  also  Robbins  x^Xhica- 

Suie  Bank  !■.  Batty,  s  III.  300,  go,  4  Wall.   [U.  S.)  657;   Crawford  v. 

01il«ctl(m  toFomofTardiot,— Anob-  Turk,  14  Gratt.  (Va.)  176. 

jeclion  to  the  form  of  a  verdict,  which  Praanmptlan    of   Jndsment. — In    the 

night  have  been  remedied  by  the  court  case  of   Deloach  v.  'Worke,  3  Hawks 
481 
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the  verdict  alone  may  be  received  where  its  object  is  merely  to- 
establish  the  fact  of  trial  and  verdict.' 

4.  Ai  a,  Bat  to  Ssbiequeiit  Saits. — In  civil  cases,  a  verdict  without 
judgment  cannot  operate  as  a  bar  to  further  litigation  involving 
the  same  subject-matter  and  between  the  same  parties.'  In 
criminal  cases,  however,  the  rule  is  different,  the  defendant  being 
allowed  to  plead  a  former  verdict  of  acquittal  or  conviction,  upon 
a  subsequent  prosecution  for  the  same  offense,  though  no  judg- 
ment has  been  pronounced  thereon  by  the  court.' 

(N.  Car.)  36,  it  wai  held,  on  account  of  arrest  a  judgment,  or  award  a  new  trial, 

an  early  looEeness  of  practice  in   tnak-  that  it  need  not  be  Ehown,vhen  a  verdict 

ing  up  the  record,  that  a  copj  of  the  rendered  in  a  trial  before  such  functLon- 

verdict  -would  be  received,  with   proof  ary  Is   pleaded  in  bar  for  a  second  luit. 

of  the  judgment,  as  this  would  be  pre-  that  it  wae  in  fact  followed  br  thepro- 

Bumed  unless  the  contrary  was  shown,  nunciation  of  a  judgment.     Thig  must 

It  is  held, also,  thai  a  verdict  In  a  for-  be  taken  for  granted,  as  under  the  law 

mer    action  of   ejectment   is  evidence  the   justice   had   no   discretion  to   do 

againlt  a  defendant  without  proof  of  otherwise.     FelCcr  i'.  Mulliner,  i  Jobni. 

judgment,  if  he  has  acquiesced  in  it  bj-  (N.  Y.)  i8t. 

payment  of  costs  and  dellverj  of  pos-  Whsra   Jndsinaiit   Bhonlil  Bbt»  Bni 

■eseion.     SchaefTer  v.  Kreitzer,  6  Blnn.  Prononneod.  bnl    Taa    Hoi — In    Nrw 

tPa.)  430.  Tork,  it   has   beer    held    that   wbert 

Id  Ne-ni  Tork,   it  has  been  held  un-  there  ia  an  omission  on  the  part  of  the 

necessarj   to    produce    a   copy  of  the  court  to  render  a  judgment  within  foar 

judgment  rendered  by  a  justice  of  the  days  after  the  return  of  the  verdict. » 

peace,  as  thejuatice  should  render  judg-  required  by  statute,  and  there  is  a  con- 

ment  as  ■  matter  of  course.     Felter  v.  sequent  loss  of  jurisdiction  of  the  court 

Muiliner,  1  Johns.  (N.  Y.)  181.  so  that  no  valid  judgment  c»n  be  ren- 

1.  I    Greenl.    on    Evidence,   \    5i°<  dered,  the   verdict   may,  neverthelefs, 

Fisher   v.  Kitchlngman,   Wiiles'   Rep.  be   pleaded   In   bar  of  another  action. 

367 ;  Barlow  1;.  Dupuy,  i  Martin  N.  S,  Kane  v.  Dulex,  3  E.  D.  Smith  {N.  Y.) 

(La.)  443;  KIpp  V.   Brigham,  7  Johns.  117. 

<N.  Y.)  168  ».  4  Bl.  Com.  336;  State  v.  Benhun, 

a.  Buller'B  N.   P.   ^34;  Wllles'   Rep.  7  Conn.  414;    Brennan  v.  People,  [J 

36S;  Schurmeier  r.  Johnson,  10  Minn.  III.  i;i7;  Wakefield  v.  State,  5  ind.  19;; 

3ig;  Sayiorti.  Hicks,  36  Pa.  St.  392;  People  ti.  Cook,  10  Mich.  164;  Stite  r. 

State  -u.  Norvell,  3  Yerg.   (Tenn.)   34;  Elden,  41   Me.   165;  Teat  v.  Stale,  5} 

^m.  Dec.  458.    See  also  Felter  v.  Miss.  453;  34  Am.  Rep.  708;  Sute  c. 

lulllner,  i  Johns.  (N.  Y.)  181.  Herrick,  3  Nev.  159;  Hartungr.  People, 

"  It  is  the  judgment  or  decree  of  the  26  N.  Y.  167;  Ratzky  v.  People,  29  N. 

court  which  concludes,"  says  Strong,  J.,  Y.  124;  Kuciiler  v.  People,  5  Park.  Cr. 

in  Saylom.  Hicks.  36  Pa.  St.  392,  "and  Rep.   (N.  Y.)   216;    Mount  n.  State,  14 

not  the  verdict  of  the  jury."     Hence,  it  Ohio  295  ;  14  Am.  Dec.  543  ;  Heikes  r. 

was  held  tn  this  case  that  the  verdict  of  Com.,  36  Pa.  St.  514;  State  r,  Nonell, 

■  jury  upon  an  issue  directed  by  a  court  3   Yerg.  (Tenn.)  24  ;  24  Am.  Dec.  45S; 

of  equity,  is   not   conclusive  upon   the  State   t>.  Burris,  3  Tex.  119.      Comfart 

Cartfes.  on  the  trial  of  an  action  at  law  3  Hale's  P.  C.  148 ;  People  v.  Casbomi, 

1  which  the  same  question  is  raised.  13  Johns.  (N.  Y.)  351.     See  Jbopardy, 

Thereasonof  therule  which,  inaciv-  vof.  it,  p.  956. 

il  case,  excludes  the  plea  of  a  former  F*dMal  GotutltnUon. — "No  person 

verdict,  without  judgment,  seems  to  be  shall   be  subject    ...     for  (he  sunt 

that  by  arrest  of  judgment  or  a  new  offense,  to  be  put  twice  in  jeopardy  □( 

trial  awarded,  the  antecedent  proceed-  life  or  limb."     U»iled  Statei   Co'nsl. 

ings,  including  the  verdict,  and  of  which  Amend.,  art.  5. 

It  is  the  KBult,  may   have  been  Invall-  BUlaOoiutitiitiDns— 50>/A  Carolif- 

dated.     Consistent  with  this  rationale,  — Most  of  the  state  constitutions  hue 

it  has  been  held  in  New  Tork.  where  a  provisions  substantially  aimilar  to  thtl 

justlceof  the  peace  hai  no  authority  to  contained  in  the  Coiwtltution  of  the 
4S2 
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6.  Terdiot*  Upon  Isnei  ont  of  Chancery. — Where  certain  issues  of 
fact  arising  in  a  chancery  cause  are  submitted  to  a  jury  for  deter- 
mination, under  the  rules  regulating  the  ancient  course  of  chancery 
practice,  as  well  as  that  which  prevails  in  most  of  the  states  at 
the  present  time,  the  decision  of  the  jury  thereon  is  held  to  be 
advisory  merely,  and  in  no  wise  binding  upon  the  conscience 
of  the  chancellor;'   and   this   is   also   the   attributed  effect   of 

Unitfd  Stairs,  just  set  forth.     A  ma-  the  same  effect  was  allowed  Ihe  verdict, 

trrial  diversity,  however,  Is  noticed  in  at  though  judgment  had  been  actual!]' 

the  fundamental  law  of  Sim/^Ciirii/i'iKi  pronounced.     Kane  v.  Dulex,  3  E.   D. 

which  in    terms    provides    immunity  Smith  (N.  Y.)  117. 


The  doctrine  as  to  the  effect  of  a  ver- 
dict in  a  criminal  case,  upon  a  subse- 
quent prosecution  far  the  same  offense, 
ii  applicable,  tbough   the  verdict  may 


e  been  irregular,  insufficient,  or  er-     when  the  judgmer 


App«al— Hotlon  for  Haw  TrUl.— 
Wnere  a  defendant  in  a  criminal  prose- 
cution, during  the  trial  of  which  there 
has  been  material  error,  instead  of  mak- 
ing a  motion  for  new  trial,  elects  to 
appeal  from  the  judgment,  the  former 


everscd  and  a 


pie,  us  111.  S83:  56  Am.  Rep.  1S4;  State 
V.  Davis,  4  Blackf.  (Ind.)  34s  ;  Croft  v. 
People,  15  Hun  (N.  Y.)  484;  Rhoads 
V.  Com,  (Pa.  1886),  4  Cent.  Rep.  725), 
unlcu  it  is  bo  defective  that  no  jude- 
ment  could  have  been  rendered  upon  it. 
Williams  v.  State,  45  Ala.  57;  Lawrence 
V.  People,  1   111.  414;  Wright  i'.  State, 


ial  ordered.     People  !■.  Barric,49 
Cal.  342. 
Wronc    Jmlgmant-'BecniaT   Trtal. — 

Where  the  trial  has  been  regular  but  a 
wrong  judgment  pronounced,  the  pris- 
oner cannot  1«  subjected  to  a  subse- 
quent proiecution  for  the  eame  offense. 
Shepard  v.  People,  35  N.  Y.  406. 

1.  Bnsland.— East  India  Co.  v.  Bas- 
Bett,Jac.  9t ;  O'Connor  v.  Cook,  8  Ves. 
C35;  Bootle  V.  Blundell,  19  Ves 
Morris  V.  Daves,  3  C  *  ~ 
C.L.  380;  3  Bl.Con 

Under  the  present  English  chancerjr 
^-..-_    -L,    . f   _  .- j^j^i 


a  319;  State  !>.  Sutton, 
4  Gill  (Md.)  494;  People  v.  Olcott,  l 
John*.  Caa.  (N.  V.)  301 ;  i  Am,  Dec, 

i6S;Com.iT.Percavil,4Leigh(Va.)6S6.    practice,  the  granting  of 
Thui,it  has   been   held  where  the  in-     in   an    equitablr    ---'  - 

diclment  was  notsuRiclent  to  authorize     "     ' 

punishment  if  convictiDn  had  ensued, 
the  verdict  of  conviction  or  acquittal 
cannot  operate  ai  a  bar.  Rex  v. 
Taylor,  3  B.  &  C.  joJ  i  lo  E.  C.  L. 
166;  I  Chitty'g  Crim.  Law  462.  And, 
conversely,  an  acquittal   


C.  &  P.  437 ;  14  E. 


7," 

Daniel's  Ch.  Pr. 
(6th  Am,  ed.)  1071  (n). 

There  were  two  classes  of  cases  where 
a  party  to  a  chancery  suit  Is  entitl&J  to 
demand  the  submission  of  issues  of  fact 
to  a  jury;  the  one  where  a  suit  is  brought 
--  establish  a  will  of  real  estate  against 


fully  pleaded    in  bar   to  a  subsequent  the  heir;  the  other,  in  a  suit  involving 

prosecution  for  the  same  offense,  where  the  right  to  tithes  to  which  a  rector  or 

the  indictment,  as  It  read  at  the  time  of  vicar  is  a  party,  where  the  fact  of  a  mo- 

the  trial,  was   sufficient.     People   v.  diis  is  drawn 'into  the  controversy.    3 

Cook,  10   Mich.   164;  Heikes  w.  Com.,  Daniel's  Ch.  Pr.  (6  Am.  ed.)  1074. 

)6  Pa,  St.  514.  Under  the  Bankruptcy  Act,  4  72,  it 

But  where  a  judgment  is  improperly  is  provided  that  "  if  in  any  proceeding 

arrested  upon  a  good  indictment,  the  in   bankruptcy  there  arises  any  ques- 

verdict  may  nevertheless  be  pleaded  in  tion  of  fact  which  the  parties  desire  to 

bar  of  auliequent  prosecution.    State  l>e  tried  before  a  jury  instead  of  by  the 


f.  Norvell,  2  Yerg.  (Tenn.)  24;  34  Am. 
Dec.  458. 

Even  in  a  civil  action,  where  the  pro- 
ceedings at  the  trial  wjere  regular  and  a 
Talid  verdict  rendered,  and  judgment 
was  rot  pronounced  merely  on  account 
oi  the  lapse  of  the  statutory  period 
within  which  it  should  have  been  done, 
38  C.  of  L.— 38  41 


itself,  o: 

ought  to  be  tried  l>y  jury,  the  court  may 
direct  such  trial  to  be  had  and  such 
trial  may  be  had  accordingly."  In  the 
case  a! Ex  f.  Mo  rgan,  a  Ch.  Div, 
72,  which  was  brought  under  this  act. 
it  was  held  that  when  a  qoestion  of 
fact  has   been  tried  by  a  jury  in  the 
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court  of  bankruptcy,  the'  court  cannot 
set  aside  or  disre^rdthe  verdict  unless 
either  there  was  no  evidence  to  go  to 
the  jury,  or,  by  reOBon  of  some  matter 
of  law  or  of  some  new  fact,  the  verdict 
has  become  immalerlal  to  Ihe  decision 
of  the  case.     It  will   be  seen  that  the 
ordinarj' rules  which  prevail  in  aslricily     386. 
equitable  cause,  aa  to  the  right  of  the     enc; 
chancellor  to  disregard,  were  not  ap-     posi 
plicable   to   this  case.     ""' '       "    "     "-       -" 


u  the  findfngi  of  a  jurv 
tubject  Mems 


support  Mr. 

which  appears  in  section  366,  ti 

of  his  work  on  Evidence.     Hes 

proportion  to  the  duty  of  dire< 

issue  to  the  jury,   is   Ihe  oblig 

the  judge  to  be  governed  by  tl 

diet." 

California,- 
V.  Eaton,  5  Cal  .... 
states  the  doctrine  regarding  the  effect 
of  the  findings  of  a  jury  upon  issues 
eubmilted  to  them  by  the  chancellor 
under  the  regular  chancery  practice. 
He  says,  referring  to  the  case  under 
consideration:  "The  chancellor  di- 
rected certain  Issues  to  be  determined 
by  the  jury.  Thia  he  had  a  right  to  do, 
as  it  might  aid  to  inform  his  conscience. 
By  the  finding  he  is  not  bound  any  more 
than,  in  his  sound  judgment,  it  is  sup- 
ported by  the  evidence ;  so  in  his  decree 
he  may  be  governed  by  it,  or  he  may 
disregard  it.  The  applit  " 
fore,  of  the  defendi '" 


me  foundation  ai 

tion.     This'view  of  the  si 

have  been  adopted  for  a 

cisions  in  thai  state.      See  Gagiianto 

Hoberlin,  18  Cal.396;  Allen  f.  Fen- 
!7  Cal.  6q  ;  Doe  i'.  Vallejo.  39  C»l. 
More  recentlj',  however,  the  tend- 
seems  to  be  toward  the  eariier 
on.  See  Bates  :>.  Gage,  49  Cal. 
Wakefield  v.  Bouton,  55  Cal.  109; 


e  n  t,  Quinby  v.  Conlan,  104  U.  S.  4J0. 

lie  3.  Colorado.— PMboVt.  ii.  Monti,  3  Colo. 

,  "In  s6'- 

g  an  I!UHots.~~h    verdict   upon   an  issue 

in  ot  out   of  chancery  does  not  necessarily 

ver-  constitute  a  basis  of  the  adjudication  ia 

the  suit,  as  it  the  case  at  common  law. 


upon   the   Issues,   was   supererogatory,     proved, 
because  the  judge  had  not  yet  decreed     practice  of  the 
upon  the  verdict,  but  if  he  had,  it  was  a 
matter  in  his  mere  discretion  to  grant 
or  refuse  the  application,  which  is  not 
rev  I  sable." 

The  decision  of  the  supreme  court  in 
this  case  is  overruled,  in  Duff  ii.  Fisher, 
ij  Cal.  376,  upon  Ihe  strength  of  a  stat- 
utory provision,  to  which  the  court 
says  the  attention  of  the  judges  in  Gray 
V.  Eaton,  5  Cal,  44S,  was  not  called. 
The  statute  referred  to  provides  the 
manner  in  which  the  verdict  of  a  jury, 
upon  an  issue  submitted  to  its  decision, 
may  be  reviewed,  which  is  only  by  a 
motion  for  a  new  trial.  By  the  con- 
struction adopted,  this  statute  was  held 
to  apply  to  equitable  as  well  as  legal 
actions  so  far  as  the  provisions  were 
consistent  with  the  rights  and  remedies 
administered  in  the  courts  of  equity. 

The  decision  in  DaSv.  Fisher,  15  Cal, 


dence  in  the  case,  and  render  a  deem 
accordingly.  Or  the  Court  may  adopt 
a  part  of  ttie  facts  as  found  b;  the  ver- 
dict, and  upon  other  points  arrive  at  a 
different  conclusion.  Garrett  r.  Ste- 
venson, 8  111.  278;  Stbert  i>.  McAvov, 
5    111.    106;  Williams  V.  Bishop,  15  lit. 

Austin   V.    Bainter,   50   111.  308; 

:11  H.  Fanning,  a  111,  App.  632. 

in   the   case  of  Smith  v.  Newton,  S4 

III.  14,  the  right  of  the  chancellor  to 

lere-     disr^ard    the    findings   of   a   jori'    On 

trial     Issues  submitted  to  them,  is    also  ap- 


E. 


be  the  general 
.  where  the  finding 
of  the  jury  on  issues  submitted  tolhem, 
is  clearly  against  evidence,  to  set  the 
verdict  aside  and  submit  the  issues  to 
another  jury,  or  render  a  decree  on  the 
evidence  heard  on  the  trial  of  tlte  issue. 
However,  where  the  evidence  is  ir- 
reconcilably conilicUng,  the  court  will 
not  interfere  with  the  finding,  unless  ft 
can  be  seen  that  it  is  clearly  wrong;  ind 
in  Titcomb  v.  Vantyle,  84  111,  37t.it  is 
held  that  the  verdict  of  a  jury,  on  the 
trial  of  a  feigned  issue  out  of  chancery, 
Is  merely  advisory  to  the  chancellor, 
who  may  regard  or  disregard  it,  enter  a 
decree  conformable  or  contrary  thereto 
as  In  his  judgment  the  weight  of  evi- 
dence may  justify.     See  also  Williams 


In  the  c 
_o,  which  was  a  chancery  cause,  ci 
tain  Issues  of  fact  were  submitted  ic 


376,  above  alluded  to,  changed  the  effect  jury  for  their  determination.  However, 
of  a  verdict  on  chancery  issues,  for,  by  upon  the  rendition  of  the  verdict  by 
holding  that  a  verdict  so  rendered  may  the  jury,  the  court  set  it  aside,  vacated 
l>e  reviewed  only  on  motion  for  a  new  the  order  for  the  submission  of  the 
trial,  auch  verdicts  are  placed  upon  the  cause  to  the  jury,  and  proceeded  tofind 
434 
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the  ficti  and  enter  a  decree,  without  and  stalutorj,   it  might  be  presumed 

evidence  other  than   that  which    had  that  the  effect  of  the  verdict  upon  is- 

be«n  heard  upon  the  jury  trial,  totally  sues  out  of  chancery  was  designed  to 

disregarding  the  verdict  of   the  jury,  be  changed.     But  the  Courtis  have  held 

Upon  appeal,  Mr.  JuBtice  Baker,  deliv-  otherwise,  asserting  that  the   general 

ering  the  opinion  of  the  court,  said:  rule  in   chancery  is,  inasmuch  as  the 

"In  chancery  causes, In  which  the  right  responsibility    of   the  whole    deciEion 

oT  a  trial  by  jury  is  not  expressly  given  rests  upon   the  court,  the  findings  of 

bylaw,  the  verdict  of  a  jury  Is  advlBorj  the  jury  must  be  such  as  to  satiEfy  the 

mrrety.    In  such  cases,  the  chancellor  conscience  of  the  court;  but  It  is  also 

may  act  as  his  sound  judicial  discretion,  maintained  that  it  is  the  duty  of  the 

and  his  judgment  and  opinion  of  the  chancellor  to  control  any  disposition, 

weight  of   evidence,  dictate.     He  may  on  the  part  of  his  conscience,  towards 

either  predicate  his  findings  and  decree  unreasonable   fastidiousness  or  caprice. 

upon  the  verdict,  or,  if  he  is  not  satls'  Larrabee  t'.  Grant,  70  Me,  79;  MetcaU 

fied  with  it,  may  set  it  aside  and  sub-  v.  Metcalf,  Sj  Me.  473- 

mit  ibe  issues  to  another  jury,  or,  act-  Maryland. — Hoffman    v.    Smith,    i 

ing  in  total  disregard  of  the  verdict,  Md.  471;. 

may,  on  (he  evidence  submitted  at  the  Michigan, — In    Dunn   v.   Dunn,   it 

jury  trial,  render  a  decree  that  is  con-  Mich.  284,  justice  Campbell,  speaking 


D  Ihe  findings  returned  by   the  of  issuesout  of  chancery,  said:  "While 

jurv."  a  verdict  tairl^  given,  without  improper 

Indiana, — It  is  enacted  by  Indiana  reception  or  rejection  of  evidence.  Is  not 

Rev.  Stat.  (tSSi),$  409,  that  "  Issues  of  to  be  lightly  disregarded,  yet  it  has  no 

lawandissuesoffactjincauses  thatprior  binding  force  on  such  issues.     A   new 

to  the  eighteenth  day  ofjune,  135a,  were  trial  will  be  ordered  upon  much  slighter 

of  delusive  equitable  jurisdiction,  shall  grounds  than  in  an  ordinary  action  at 

he  tried  by  the  court ;  issues  of  fact  in  all  Taw.     And  even  without  a  new  trial,  the 

other  causes  shall  be  triable  as  the  same  court  may  entirely  disregard  the  verdict 

are    now    triable.           .     .     Provided,  and  make  a  decree  against  it,  although 

that  in  all  cases  triable  by  the  court  as  it  satisfied  the  judge  who  tried  the  case, 

above  directed,  the  court,  In  its  diacre-  The  reason  for  this  dlfTerence  is,  that 

tion,  for  its  information,  may  cause  any  in  an  action  at  law  the  jury  are   the 

question  of  fact  to  be  tried  by  a  jury,  or  sole  judges  of  questions  of  fact,  while 

the  court  may  refer  any  such  cause  to  «  in  a  court  of  equity  there  is  no  process 

master  commissioner  for  hearing  and  by  which  the  chancellor  can  substitute 

leporting."     Under  this  statute  it  has  the  conscience  or  belief  of  the  jury  for 

been  held  that  any  verdict  which  a  jury  his  own  ;  and  he  must  find  the  facts  on 

may  return,  upon   the  Issues  submitted  his   own   responsibility.      An   Issue   is 

10  them,  Is  only  for  the   information  of  not  framed  to  relieve  him  from  the  re- 

the  court  and  not  obligatory  upon  it;  sponslbllity,  but  to   aid  him,  by  a  trial 

and  that  the  court,  therefore,  in  the  ex-  in  open  court,  where  witnesses  are  pro- 

erciie  of  a  sound  discretion,  may  disre-  duced  and  eiamined  orally  more  ftilly 

gird  such  verdict.     Ray  v.  Doughty,  4  than   they  can   be  on   paper.     .     .     . 

Biackf.  (Ind.)  iij;  Lapreese  f.  Falls,  7  And  there  is  no  authority  which  I  have 

Ind.  Ogj;  Hendricks  f.  Fran  It,  86  Ind.  discovered  which  renders  it  Incumbent 

378;  Lake  Erie,  etc_  R.  Co.  T.  Griffin,  on  any  court  of  chancery,   or  even 

!i  Ind.  4S7 ;  Carmichael  v.  Adams,   91  proper,  to  follow  a  verdict  which  Is  not 

nd.  526;  Pence  v.   Garrison,  93   Ind.  calculated  to  aid  the  conscience  of  th« 


y,l\   Israel   ii.  Jackson,  93   Ind.   543;  court.  In  aolvlng  questions  of  fact  other- 
Jennings  V.  Durham.  101  Ind.  391.  wise  doubtful."      And  see  Willard  v. 

In  Maine,  (here  is  a  constitutional  Magoon,  30  Mich.  273. 

provision,  art.  1,  ^  20,  In  these  words ;  In  Missouri,  ibsucs  out  of  chancery 

"In  all  clvii  suits,  and  in  all  contro-  are  submitted  to   a  jury,  in  the  discre- 

versies  concerning  property,  the  parties  tlon  of  the  chancellor,   to    inform  his 

shall  have  a  right  to  a  trial  by  jury,  ex-  Conscience  and  not  to  control  his  judg- 

cept  in  cases  where  it  has,  heretofore,  mcnt.     The  judge  presiding  in  an  eq- 

lieen  otherwise  practiced,"  and  by  the  uity  case  is  not  compelled,  under  any 

Statutes  of  1S73,  ch.  130,  it  is  made  Im-  circumstances,  to  submit  special  issues 

petative  upon   the  court  to  order  an  to  a  jury,  nor  is  the  iinding  of  the  jury 

Issue  on  motion  of  either  party.     See  upon  siJch   issues,   when  submitted  to 

Call  V.  Perkins,  65  Me.  439.     From  the  them,  concltislve  upon  him.  or  upon  an 

ienor  of  these  provisions,  constitutional  appellate  court.    The  court    may  set 
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aside  the  findings,  and  submit  the  Is-  Issues   out  of   chancery   (.ubmitfed  ^o 

sues  to  another  jury,  or  msy  dJBregard  them,  is  held  not  to  be  conclusive,  but 

the  findings  altogether,  and  pronounce  it  is  also  maintained  that  i(  should  not 

its  own  judgment  upon  the  issui^s  upon  be  disregarded  unless  manifest!/  con- 

the  finnt   hearinc.     Weeke  v.  Senden,  trary  to  the  evidence.     De  Lashmnlt 

4  Mo.  129;  Locitwood  v.  Limsford,  56  v.  Everson,  7  Oregon  213;  Swegle  r. 


SMo.  1 
0.68; 


Durkee  v.   Chambers,  57  Mo.     Wells,  7  Oregon  n\. 


S751  Gay  v.  Ihm,  3  Mo.  App.  ^\  Page  Peansylvan 

V.Dixon,    59   Mo.  43;   Ham'btight  n,  Scheetz's  Appeal,  35  Pa.  St.  fao,ii  was 

Brockman,  59  Mo.  52  ;   Hess  v.  Miles,  held  that  the  granting  or  refusal  of  an 

70  Mo.  103;    Keithlej  v.  Keilhley,  85  issue  in  equity  is  not  the  subject  of  an 

Mo.  217;  Bevin  v.  Powell,  11   Mo.  App.  appeal.     It  is  but  a  means  of  informing 

216 ;    Hulett  V.  StockweU,  34  Mo.  the  conscience  of  the  court  a*  to  dii' 

App.  599.  puted  facts,  and  the  verdict  is  Dot  even 

Direcling  Verdlcl. — It  has  been  held  binding   if  the  court  think   it  wrong, 

in  this  state  that  when  a  jury  is  impan-  Baltimore  v.  Pittsburg,  etc.,  R.  Co,  j 

eled  to  try  an  issue  out  of  chancery,  Pittsb.  (Pa.)  20 ;  Baker  v.  Williamton, 

the   chancellor   may  peremptorily  in.  a  Pa.  St,  116. 

struct  them  what  verdict  to  return— so  South  Carolina. — Gadsden  v.  Wha- 

completely  under  his  control    is   this  ley,  9  S.  Car.  147;  Charlotte,  etc,  R. 

proceeding.    Hess  t.  Miles,  70  Mo.  103.  Co.  t,  Earle,  12  S.  Car.s3;  Ivyr-Clsw- 

In  the  case  of  O'Bryan  v.  O'Brvan,  Bon,  14  S.  Car.  267  ;  Small  v.  Small,  :6 
13  Mo.  16;  53  Am.  Dec.  123, an  appeal  S.  Car.  64;  Peake  u,  Peake,  17  S.  Car. 
was  taken  to  the  refusal  of  the  cban-  421;  Brownlee  f,  Martin,  11  S.  Car.  391. 
cellor  to  set  aside  the  verdict  of  a  jury  Tennessee. — The  verdict  of  a  jury,  m 
on  issues  made  up  and  submitted  to  an  issue  submitted  to  tbem  by  ibe 
them.  The  appellate  court,  construing  chancellor,  is  only  advisory  and  de- 
a  statute  regarding  the  awarding  of  signed  to  assistthe  chancellor  in  deter- 
new  trials  in  chancery  issues,  said,  mining  the  facts.  He  has  the  right, 
through  Ryland,  J,,  who  delivered  the  and  it  is  his  duty,  to  disregard  the 
opinion  on  this  occasion:  "  When  the  finding  oE  the  jury  if  the  same  is  not 
chancellor,  before  whom  these  issues  authorized  bv  the  rules  governing 
have  been  tried,  upon  motion,  refuses  courts  of  chancery.  Humphrey!  v. 
to  have  them  tried  anew,  by  setting  Blevins,  i  Overt.  (Tenn.)  178;  GUiii'. 
aside  the  first  finding,  I  must  see  a  clear  Mason,  4  Sneed  (Tenn.)  50S  ;  Orglln 
and  obvious  case  of  improper  finding  v.  Ramsey,  3  Humph.  (Tenn.)  580; 
by  the  triers,  or  of  misdirection  by  the  Timmons  v.  Garrison,  4  Humph. 
triers,  or  of  misdirection  by  the  court,  (Tenn.)  148;  Lowe  -v.  Traynor,  6 
before  I  will  interfere."  In  this  case,  Coldw.  (Tenn.)  633. 
the  findings  of  the  jury,  upon  the  Is-  Should  Not  be  Lightly  Disregarded. 
sues  made  up  in  a  chancery  cause  and  — The  finding  of  an  issue  of  fact  in 
submitted  to  them,  seem  to  have  been  chancery  is  not  as  obligatory  upon  tbe 
regarded  in  precisely  the  same  light  as  court  as  is  the  finding  of  a  verdict  upon 
B  verdict  In  an  ordinary  common-law  an  issue  at  common  Taw,  bat  stillit  liat 
cause,  but  upon  what  authority  it  does  much  weight  and  should  be  sustaioed, 
not  appear.  It  certainly  would  not  be  unless  it  appears  satisfactorily  tobeua- 
80  regarded  now.  See  more  recent  supported  by  proof.  Timmons  ;■.  Gir- 
cases  in  J/i's.'o bt-i  cited  above.  rtson,  4  Humph.  (Tenn.)  148;  Lowe  e. 

Nevi  Jersey.— 1h.K  office  of  a  jury,  Traynor,  6  Coldw.  (Tenn.)  633. 

In   ■  court  of  equity,  is  not  definitely  {//ii<i.— Smith  v.    Richardson,! 

and  finally,  as  in  a  court  of  law,  to  set-  Utah  434. 

tie  questions  of  fact,  but  simply  to  in-  Vemont. — Adams  i'.  Soule,  33  Vt 

form  the  conscience  of  the  chancellor  538. 

where     he    has    doubt.      Freeman    v.  In  Virginia,  the  practice  in  the  rab- 

Staals,  9  N.J.  Eq.  821;  Coryell  u.  New  ject    does    not  seem   to  be  altogelber 

Hope   Delaware    Bridge  Co.,  9  N.  J.  settled.     Thus,    though,    it  is  held  in 

Eo^   457 ;    Rusliug  v.   Rusling,  35  N.  Grigsby  o.  Weaver,  5  Leigh  (Va.)  Jii 

J.  Eq.  120.  that  it  is  matter  within  the  sound  di»- 

New  Mexico. — Huntington  f.  Moore,  cretion   of  the   chancellor  whether  he 

I  N.  Mex.  489.  shall  direct  an  issue,  or  decide  thequec 

North    Cnrii/i'iiir.— Humphreys    v.  tion  of  fact  himself,  and  a  Ultenwltt^ 

Ward,  74  N.  Car,  784.  of  discretion  whether  he  ahall  set  aside 

In  Oregon,  the  verdict  of  a  jury,  on  t^e  verdict  on  the  issue  or  not,  yet  io 
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a  verdict  upon  issues  of  fact   framed  in  a  chancery  cause  and 
submitted  to  a  jury  in  the  federal  tribunals.* 

In  several  of  the  states,  however,  statutes,  or  constitutional 
provisions  respecting  the  right  to  trial  by  jury,  have  been  con- 
strued to  impart  to  the  finding  of  a  jury  upon  a  chancery  issue 

Cirter  v.  Cnmpbell,   Gilm.  (Va.)  159,  can  be  set  aside  onlj  on  grounds  which 

it  is  said  that  in  a  case   proper  for  an  would   be  fatal  to  a  common-law  ver- 

i»ue,  the  verdict  is  conclusive.  diet.     Singleton  ■v.  Singleton,  8   Dana 

In  Lee  v.  Boak,   11  Gratt.  (Va.)  182,  (Kj-.)  315. 

it  is  declared   that  wliere  an  issue  is  di-  1.  The  verdict  of  a  jury  in  an  Issue 

ncted  in  a  chancer^'  cause,  and  a  ver-  out  of  chancer}'  is  in  no  wise  binding 

iliet  is  found  to  which  no  eiception  Is  upon  the  chancellor.     From  first  to  last, 

Uken,  and  a  decree  is  rendered  there-  the  proceeding  is  within  his  discretion, 

on,  the  facts  found  in  the  verdict  must  He  may  refer  the  issue  to  be  tried  hj  a 

be  regarded  in  the  appellate  court  as  jury  or  not,  as   he  chooses ;  and  when 

esUbliihed  facts  of  the  case.  this  iias  been  done,   and  a  verdict  ren- 

This  practice   seems  never   to   have  dered,   he  maj    have   the   issue    tried 

l>ten  regarded  in  this  state  as  resting  again,   or    disregard    it    entirely,   and 

within  itie  arbitrarj  discretion  of  the  pronounce   a  decree  totally  variant  to 

chancellor.  the  verdict.      U.   S.  v.   Samperyac,   I 

In  Stannard  t.  Graves,  3  Call   (Va.)  Hempst.  (U,  S.)  ii8. 

369,itwasaaid  that  the  discretion  of  the  Mr.  Justice  Story,  in  Allen  v.  Blunt, 

chancellor,  in  disregarding  the  verdict  3  Slorj  (U,  S.)  746,  thus  delivers  hlm- 

of  a  jury  upon  a  chancery  issue,  is  to  self:  "  A  verdict  upon  an  issue  ordered 

be  exercised  on  sound   principles,  of  by  a  court  of  equity  is  in  no  just  sense 

which  the  appellate   court  may  judge,  final  upon  the  facts  it  finds,  or  binding 

And  see  Love  v.  Braxton,  5  Call  { Va.)  upon  the  judgment  of  the  court.     The 

gi;    Reed    v.    Cline,    9    Gratt.    136;  court  may,  at  its  pleasure,  set  It  aside 

■\tt\j    V.    Walden,  30  Gratt.  (Va.)  and  grant  anew  trial,  or,  disregarding  it, 

147;  Steptoe  I'.  Flood,  31  Gratt.  (Va.)  may   proceed   to   hear   the   cause   and 

3Jj:  Crelis  :'.  Jones,  79  Va.  381.  decide  In  contradiction  to  the  verdict ; 

Regarding    this    practice,   see    also  or  it  may  adopt  the  verdict  stib  tnodo, 

Plesaals  o.  Anderson,  i    Wash.   (Va.)  and  give  it  a  limited  effect  only." 

i!6;  M'Raei'.Woods,   1    Hen.   Si   M.  The  case  of  Kohn  i>.  McNulta,  147 

I  Va.)  5^7;  Samuel  !>.  Marshall,  3  Leigh  U,  S.  138,  was  an  appeal  from  the  clr- 

(V».)  S67.  cuit  court  of  the  United  Slalei  for  the 

In  Wiaeonsin,  the  doctrine  prevails,  northern  district  of  Oiia.     In  this  case, 

nndtr  the  decision  of  Callahan  t>.  Judd,  a  switchman  brought  suit  against  the 

13  Wis.  343,  that  the  finding  of  a   jury  receiver  of   a  railroad  company  to  re- 

upon  an  issue  of  fact,    in   an   equitable  cover  damages  for  Injury  sustained  in 

action,  has   only   this   advisory   eflfecl.  the  performance  of  his  duty  while  In 

m  Will  Case,  36  Wis.  104;  Chafin  the  employment  of  the  company.  After 

1  Wis.  e;57;   Stahl  v.  Gotz-  the  testimony  had  all  been  received.  It 


lac 
Wi 


the  jury  found  for  the  < 

Isneout  of  Cluuicery  imdar  SUttnto  of  ten   thousand   dollars.     The   court, 

OtWSli, — A   verdict   upon   an   issue    in  upon    examination    of    the    testimony, 

chancery,  mnde  up,  in  obedience  to  the  held  that  no  cause  of  action  was  made 

Slatuteof  Wills.to  try  whelherthewrit-  Out  against  the  receiver,  set  aside  the 

ing  produced  was  the  will  of  the  testa-  verdict  of  the  jury,  and  dismissed  the 

Wr  or  not,  tried  by  a  jury   whose  ver-  petition.     Mr.  Justice  Brewer,  deli  ver- 

Jict  should  be  final  between  the  parties,  ing  the  opinion  of  the  Rupreme  court, 

siving  to  the  court  the  power  of  grant-  said:  "  The  intervention  was  a  proceed- 

ing  a  new  trial  for   good  cause  as   in  ing  in  a  court  of  equity,  and  that  court 

"'her  trials,  is  not  like  an  ordinary  ver-  may  direct   a  verdict  by  a  jury  upon 

diet  upon  an  is«ue  in  a  chancerv  cause,  any  single  fact,  or  upon   all   the  matter 

which  mu^t  satisfy  the  conscience  of  the  in   dispute;    but    such   verdict  is   not 

cliancellor,  or  be  disregarded,  but  like  a  binding    upon    the    judgment   of  the 

verdict  in  a  comnnoti.law  action,  and  court.     It  is  advisoiy  simply  and  the 
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the  same  force  and  effect  as  a  verdict  rendered  in  an  action  having 
no  connection  with  proceedings  in  equity.' 

court   mav    disregard    it    entirely,   or  mission  they  virtually  concede  raise  the 

adopt  it  either  partially  or  in  lolo."  He  real  questions  tn  the  case,  every  doubt 

then    cites   Barton  v.    Barbour,  104   U.  in  the  mind  of  the  chancellor   on  tuch 

S.  136,  and   Idaho,  etc.,  Land,  etc.,  Co.  issues  of  facts  should  be  solved  in  fivot 

V.   Bradbury,  13]  U.  S.  509.  of  such  findingi," 

1.  nelatvare—Jiit    Delataare    Rev.  New  Hamfshire.—New  Hamfihire 

Stat.  (1852),  ch.  95'  4 '1  Pi'ov'*'"  ">='  Const.   (1791),    pt.    1,    art.    jo;    jV«5 

where   matters   of  fact,   proper   to   be  Hamfskire  Rev.  Stat.  184*,  ch.  171, 4 

tried  by  jury,  shall   arise  In  any  cause  S;  Marston  v.  Brackett,  g  N.  H.  J36; 

depending  in  chancery,  the  chancellor  Dodge  i/.  Griswold,  13  N.M.  573;  Clart 

shall  order  Euch  facts  to  trial  by  issues  v.    First  Congregational  Soc,  45  N. 

at  the  bar  of  the  superior  court.  H.  331. 

Iowa. — In  the  lo-wa  Code  (1S5O,  ^  In   some  stale»,  where  the  adminis- 

1773,  it  is  provided  that  iesues  of  tact  tration  of  law  and  equity  is  not  eepa- 

shall  be  tried  hy  the  court,  unless  one  rate,  the  distinction  between  the  effect 

of  the  parties  requires  a  jury,  of  a  verdict  in  an  ordinary  common- 

It  is  declared,  m  the  case  of  McDan-  law  action,  and  on  issues  out  of  chan- 

iel  r.  Mary  gold,  2   Iowa  500;  65  Am.  eery,  has  been  held  to  be  of  no  practical 

Dec.  786,  that  the  court  may  decide  for  importance.     A  mixed   tystem  of  law 

itself  all  issues  in  an  equity  cause,  and  and   equity   existH   in    Minutiota.    In 

refuse  an  issue  to  a  jury,  or  in  the  ei-  Marvin  v.  Dutcher,  26  Minn.  391.  it  ii 

ercise  of  a  sound  discretion,  euch  issue  said  that  under  the  existing  practice,  n 

'  be  directed,  and  such  discretion  all  Issues  in  an  equllable  action  directed 

t   be  disturbed  by  the  supreme  to  be  tried  bj-  a  jury  are  tried  in  the 

court  unless  it   is  abused ;   the  verdict  presence  of  the  court,  under  its  direc- 

on  such  Issues  may  not  bind  the  court  tion,  and  in  the  same  manner  in  every 

to  the  same  extent  as  in  a  law  action,  respect,  as  every  other  issue  of  fact  in 

but  every  doubt  should   be  solved  in  any   action   is    tried,    that    tliere   It  no 

favor  of  it.     The  court  observes  :  "  In  good  reason  why  such  a  verdict  should 

many  of  our  state  courts  the  exercise  not  receive  the  same  effect  as  other  ver- 

of  the  discretion  by  the  chancellor  in  dicts;and thaiauch  wasthccorreetrule. 

granting  the  trial  of  such  issues  by  a  Nevertheless,  in  Atoxlaiia,  although 

Jury  is,  in  practice,  merely  nominal ;  the  adminie tration  of  taw  and  equity  it 

that  is  to  say,  that  the  trialof  such  is-  effected  through   the  same  court,  and 

sueshas  becomeEofrequent,underwhat  though    the   distinction     between   llie 

has  been  esteemed  a  proper  regard  for  pleadings  and    modes  of    procedure  in 

the  right  of  trial  by  jury,  that  the  ex-  common-law  actions  and  suits  in  equity 

ercise  of  such  discretion  stands  much  is  abolished,   the  essential    dislinctioii 

upon  the  same  basis  as  do  all  other  mat-  between  law  and  equity  is  held  not  to 

ters  referred  by  the  law  to  such  discre-  he  changed.     The  relief  which  the  law 
tion.     We  entertain  no  doubt  but  that    affords  must  be  administered  through 

hemaydecide  the  question  or  questions  the  intervention  of  a  jury,  unlessajury 

himself,  and   refuse  an  issue  to  a  jury,  be  waived.    The   relief   which   equity 

We  are  equally  satisfied  thai,  in  the  en-  affords  musi  be   applied  by  the  court 

ercUe  of  a   sound   discretion,  he  may  itself,  and  all  information  presented  to 

direct  such  an  issue,  and  in  either  event  guide    its    action,     whether     obtained 

we    would    not  disturb  such  order,  un-  through  masters' reports  or  findings  t>f 

less  such  discretion  should  appear  to  a  jury   is  merely   advisory.     Basey  i'< 

have  been  abused  and  exercised   in  a  Gallagher,  jo  Wall.  (U.  S.)  670. 

manner  unwarranted  by  all   the    cir-  In  /few  Tork.  before  the  adoption 

cumetances.     After    suc'h   findings  we  of  the  code,  under  the  act  of  183S  to 

would  not  say  that  the  verdict  is  deci-  regulate  the  trial   by  jury  and  the  lak- 

sive  or  binding  to  the  same  extent  as  ing  of  testimony  in  chancery,  it  w" 

when    rendered  in  a  suit   at  law.      But  held  that  the  verdict  of  a  jury  upon  it- 

where  the  parties  have,  without  objec-  sues  out  of  chancery  was  conclusive  a? 

tJOD,  submitted  such  an  issue  to  a  jury,  to  facts  found,  unless  a  new  trial  of  the 

and  appear  to  have  had  a  full  Invest!-  issues  was  granted  by  the  court  of  Inn 

gation, and  introduced  thelrwhote  testi-  in  which  such  iesues  were  tried.    GriC- 

mony  upon   issues,  which  by  the  sub-  fith  11.  Griflith,  9  Paige  (N.  Y.;  3M' 
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VERIFY— VERSUS.  Seflxitiou. 

T.  KoDiB  or  ATOiDDia  SmcT  or  Veksict— 1.  Motion  for  Hev 
Trial. — See  Criminal  Procedure,  vol.  4,  p.  881  ;  New  Trial, 
vol.  16,  p.  500, 

2.  notion  in  Arrest  of  Judgment. — See  Judgments,  vol.  12,  p. 
147*. 

3.  notion  for  Sepleader. — See  Pleading,  vol.  18,  p.  584. 

1.  XotionforJodgmeotKonOlMrtmiite  Veredicto.— See  JUDGMENT, 
vol.  12,  p.  61. 

8.  notion  for  Tenire  Fmou  De  Vovo.— See  New  Trial,  vol.  t6, 
p.  502. 

TXBXFT. — The  word  "  verify  "  sometimes  means  to  confirm  or 
substantiate  by  oath,  sometimes  by  agreement.* 

TBBIIT— (See  also  Affidavits,  vol.  i,  p.  307;  Believe,  vol. 
2,  p.  164). — See  note  2. 

T^um.— See  Bill  of  Lading,  vol.  2,  p.  240. 

TBK81T8. — Against.  The  word  is  usually  abbreviated  v.  or  vs., 
and  is  used  in  legal  parlance  to  separate  the  names  of  defendants 
and  plaintiffs.* 

I.  Webster'B  Diet,  followed  in  SwHt  I.  WHathu    Bagllih.— "  It  is  inid  In 

D.  Hosmer.  3  How.  Pr.  (N.  Y.  Supreme  the    argument    thit     the    plea  ia   not 

Cl)  184.     The  court  further  said  that  wholly  la  the   EnglUh  language ;  that 

when    used    In   legal   proceeding!   the  '  vs.'  stands  for  'venui,'  and  thai '  ver- 

term    is    generally    employed    In   tbe  bub,'  Ib  not  an  English   word ;  that  the 

former  Bensc,   and   held,  that   when   a  plea  should  have  been  entitled  Smith 

statute  provide!,  that  an  aniwer should  against  Butler.     But  'vs.' and' venus' 

be  verified,  it  must  be  sworn  to.  have  been  too  long  used  in  legal  prac- 

S.  An  affidavit  Ib  not  bad  because  it  tice,  and  their  meaning  l!  too  well  un- 

stitcB  that  the  affiant  "verily  believes,"  derstood.  to  be  open  to  the  objection 

Instead  of  using   the   statutory   form,  stated.     They     have,  in  fact,   become 

"has   good    reason   to    believe;"    the  ingrafted  upon  the  English  language, 

former  being   the   stronger  form,  and  at  least  so  far  as  they  are  used  in  this 

perjury  being  assignable  upon  It      Rus-  country   In  legal   proceedings.     Their 

sell  11.   Ralph,   53  Wis.  328.      In   this  meaning  U  well  understood,   and  their 

case  the  court  said ;  "  But  this  court  has  use   quite  as  appropriate  as  the  word 

frequently    held    affidavits   containing  'against' could  be.       Smith  v.  Butler, 

such  trords   sufficient.     Beck  v.  Cole,  35  N.  H.  523. 

16  Wis.  95 ;  Oliver  v.  Town,  j8  Wis.  Ad!.— An  affidavit  of  merits  on  the 
318.  Webster  defines  'verily*  as  mean-  same  paper  with  the  pleas,  by  a  defend- 
ing: 'with  great  confidence;  really;  ant,entitled"C  Dads.AB,"  ia  [hesame 
truly.'  •  In  trulh  ;  in  fact;  certainly,'  in  law  as  "  A  B  v.  C  D,"  and  is  prop- 
II  seems  to  be  synonymous  with 'verity,'  erly  entitled,  and  it  Is  error  to  strike 
which  he  defines  to  be  '  the  quality  of  the  pleas  from  the  files  as  for  want  of  a 
being  very  true  or  real ;  consonance  of  sufficient  affidavit.  The  court  said  : 
1  statement,  proposition,  or  other  thing  "Tbe  objection  to  the  affidavit  was 
to  (act;  truth.'  'Verily  believes,'  that  it  was  not  properly  entitled  in  the 
therefore  includes  good  reason  in  fact  cause,  and  the  plc«s  were  stricken 
to  believe.  If  we  are  correct  in  this  from  the  files,  and  default  of  defendant 
coustraclion,  then  the  words  import  entered  and  judgment  in  chief.  To 
morethan  the  statutory  requirement;  reverse  which  this  appeal  is  taken. 
for  while  a  person  might  have  '  good  There  is  no  force  itj  this  objection.  It 
reason  to  Iwlieve,'  and  yet  disbelieve,  is  properly  entitled.  Frank  A.  Bowen 
he  could  not  'verily  believe,'  without  ads.  Wilcox  &  Gibbs  Sewing  Machine 
also  having  good  reason  in  fact  to  be-  Company  is  the  same,  in  legal  proceed- 
lieve."  ings,  as   Wilcox  &  Gibbs  Sewing  Ma- 
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VERY^VESSBL. 


VEBT.— See  note  i. 

VESSEL— (See  also    Maritime    Liens,  vol.  14  p.  420).— See 
note  2. 


chine  Company  v.  Bowen,  adi.  Indfcat-  used  in  naral  traniportatlon  when  abc 

ing  and  meaning  aijnc/am,  as  V.  indie-  transported   from   place   to  place  die 

ate»  titrsus."     Bowen  v.  Wilcox,  etc.,  steam   shovel  and  engine,   and  miin- 

Sewing  Mach.  Co.,S6  111.  la.  tained  the  same  afloat  on   navigablt 

1.  As  to   the   term  "very  fast,"  see  water  while  being  used   for   the  pur- 

F  A  ST,  vol.  7,  p,  813.  pose   of   deepening   channels.     She  i> 

3.  A  steamboat  has  been  held  a"  tcs-  within  the  definition  of  a  vessel  given 

sel."  within  a  statute  providing  for  the  """"  """  "—-'---■  "--' -'^  -    -■    - 


collection  of  claims  againi 
Pendleton  v.  Franklin,  7   N.   Y.   508. 
So  also  a  steam  canal  boat.     King  u. 
Greenway,  71  N.  Y.  413. 

The  provisions  of  United  Sialet  Rev. 
Stat,  1)  4255,   relating  to  the  con- 
struction and  occupation  of  berths  on 
vessels   carrying   passengers  from  for- 
eign ports  to  the  Untied  States, 
deemed   applicable   to    steam 
In  The  Devonshire,  8  Sawy.  {U.  S.) 
311,  the  court  said  :  "  Each  of  these  sec- 
tions uses  the  word  '  vessel '  without  In 
any  waj   limiting  its   application  to  a 
■ail  vessel.     Standing  alone  and  with- 
out qualification,  thej  would  include  In 
their  provisions  a  steam   as  well   as  a 
sal!  Tcssel.     A  vessel 
int  of  Ihi 


Revised  Statutes,  tit.  i,  ch.  1. 
she  is  an  artificial  contrivance,  used, 
or  capable  of  being  used,  as  a  meinE  of 
transportation  on  water.  In  lay  opin- 
ion, her  legal  status  is  that  of  a  vtueL 
In  the  case  of  The  Alabama,  32  Fed. 
Rep.  449.  a  dredge  similar  to  the  one 
here  under  consideration  was  held  to  be 
a   vessel,   within   the   meaning  of  the 

essels.  Llcht«r. — The  proprietors  of  a  Inidgt 
were  bound  by  statute  to  raise  th^r 
draw  for  the  passage  of  "vessels;"  it 
was  held  that  a  lighter  came  within 
the  provision .  Hood  v.  Uighton  Bridge, 
3  Mass.  361. 

Small    Boat — Open    Boat. — An    open 

en   as  a     boat   was   held  not   to  be  a  "  veeul," 

the  less     within   the  provision  of  United  Steles 

■tatutea  of  1810  prohibiting  commercial 


propulsion,  whether   by  oars,  sails,  or    intercourse  from  the  British  Colonies. 
And  the  Revised  Statutes  (4     U.  S.  v.  An  Open  Boat,  ^  Mason  '" 


The  c 


in  this  case  said: 
doubt  that  in  a  ^S' 


5)  declare  that  the  term  'includes  evely 

escription    of  water    craft    or    other  "  There 

artificial    contrivance  used  or  capable  eral  sense  a  boat  Is  a  vessel,  for  it  is 

of  being  used  as  a  means  of  transpbrta-  a  '  vehicle  in  which  men  or  goods  art 

tion   on  water. ' "      Nevertheless,   the  carried  on  the  water,'  which  is  one  of 

court  came  to  the  decision  above  from  the  deiinidons  of  a  vessel  given  in  our 

reading  the  statute  as  a  whole.  lexicographies ;   and   one   of  the  d<G- 

A  stMUU  OrMlfa  Is  a  vessel  within  the  nitlons  of  a  boat,  given  in  like  msn- 

meanlng  of  the  law,   and,  as  such,  sub-  ner,  is,  that  it  is  'a  vessel  to  pass  the 

iect  to   a  maritime   hen   for  supplies,  water  In,'  or  ■  a  ship  of  a  amal)  size.' 

The  court,  in   Hinsmann  v.  The  PIo-  In   a  nautical   sense,   tt   more  usually 

neer,  30   Fed.   Rep.   306,  said:  "As  I  designates  an  open  vessel,  withodt 

understand  it  by  the  law  of  the  United  decks.     Whether  the  word  is  used  in 

Slates,  the  absence  from  the  dredge  of  the  one  sense  or  the  other  In  a  partic- 

atural   power   of   propulsion ;    the  ular  statute,  must  depend   upon  tbe 


fact  that  she  is  not  propelled  by 
or  sails ;  that  she  Is  natboltomed ;  that 
she  is  engaged  In  harbors,  rivers,  and 
docks ;  that  she  has  to  be  moved  to  a 
distance  by  means  of  a  tug;  that  she 
has  no  power  of  her  own  to  be  moved  ; 
that  she  is  not,  and  cannot  be,  a  sea 
or  lake  going  vessel — neither  of  these 
facts,  nor  all  together,  require  the  con- 
cluEion  that  she  Is  not  a  vessel.  The 
dredge  before  the  court  in  this  case  is 
adapted  to  be  an  instrument  of  trans- 
portation on  navigable  water,  and  was 


;t  and  objects  of  the  statute  itself, 
which  may  and  often  da  narrow  down 
the  general  import  to  specific  classesof 
cases,  ,  .  .  The  term 'vessel' is  never, 
or  at  least  very  rarely,  used  to  designate 
any  water  crafi  without  a  deck;  but  the 
term  '  boat '  is  constantly  used  to  desig- 
nate such  small  vehicles'  of  this  nature 
as  are  without  a  deck.  In  Moitimert' 
Commercial  Dictionary,  a  boat  is  de- 
fined to  be 'a  small  open  ve^net.  com- 
monly wrought  by  oars.'  Hesays  that 
Iheterm   Bhip'lE''ageneral  nameforall 
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VESSEL.  DdUdtloii. 

Urge  vesGcIs.*     And  It  appears  lo  me  ling,  45  Barb.  (N.  Y.)   369;  and  diiliH- 

that  the  general  sense    in  which   the  guialies    Manj  v.   Nojcb,  j   Hill    (N, 

word  '  vessel '  Is  used  in  our  lane,  U  In  Y.)  34. 

contradistinction  to  an  open  boat,  and  A  canal  boat  or  icow  Is  not  a  "  res- 

exd tiding  the  latter.  Such  is  Its  mean-  sel  of  the    United  Slates,"   within  the 

ingin  the  Act  of  1S13,  ch.  146,  where  It  meaning  of  the  act  of  Congress  declar- 

is  declaredlawfut  Toran}' collector.etc,  ing  that  no  bill  of  sale,  mortgage,  etc., 

Xo  enter  on  board,  search  and   examine  of  inj   vessel  or  part  of  a  vessel  of  the 

»nj  ship,  vessel,  boat,  or  raft,' etc.  And  United  States,  shall  be  valid,   unless 

when   the  word  is  found  In  our  laws,  the  same  shall  be  recorded  In  the  oHice 

without  anything  in  the  contest  to  ex-  of  the  collector  of  the   customs  where 

plain  or  enlarge  its  meaning,  it  appears  such  vessel   Is   registered  or  enrolled. 

Id  me  a  sound  rule  of  Interpretation  to  The  court  said :  "And   under  the  sets 

construe  It  as  used  in  that  sense,  which  of    this    state    authorizing,  In  certain 

is  its  most  common  sense  in  maritime  cases,   the  attachment  and  seizure  of 

usage.     Especially  ought  it  to  receive  '  any  ship  or   vessel '  within  Ihie  state, 

such  an  interpretation,  when   it  Inter-  It  has  been  adjudged  that  a  small  un- 

feres  with  no  known  policy  of  the  legls-  decked  boat  employed  within   a  port, 

lature,  and  a  difTerent  course  would  in-  and  not  performing  voyages  coastwise 

voWe  general  inconvenience."  from    state    to    state,    does  not    come 

Setting  fire  to  a  small,  unfinished  within  (he  description  of  a  '  ship  or 
boat,  still  in  the  builder's  shop,  and  un-  vessel,'  which  terms  are  to  be  under- 
fit  for  use,  is  not  within  a  statute  pun-  stood  as  used  in  common  parlance  and 
ishing  the  setting  fire  to  a  vessel.  Com.  applying  only  to  vessels  of  a  larger 
11.  Francis,  Thach.  Cr.  Gas,  (Mass. )  240.  class.    (  Farmers'  Delight  v.  Lawrence, 

A  lalt  Is  not.   In  the  ordinary  con-  K  Wend.  {N.  Y.)  564)."    Hicks  v.  Wll- 

templatlon  of  the  maritime  law,  a  ves-  fiams,  17  Barb.  (N.  ¥.)  539. 

>el ;  but  where  it  is  Insured  by  a  "cargo  Foratgn  V«asel. — Under   the   Untied 

policy,"  and  Is  In  charge  of  a  towboat.  States  Embargo  Act  (Jan.  9,  iSoSj,  4  5, 

the  principles  of  law  governing  a  con-  cb.  8,  a  foreign  vessel   means  a  vessel 

trsct  of  Insurance  are  applicable  to  it.  navigating  under  the  flag  of  a   foreign 

The  court,  in  Moores  f.  Louisville  Un-  power,  and  not  a  vessel  owned  In  whole 

derwriters.  14  Fed.  Rep.  336,  said  :   "  I  or  part  by  foreigners  domiciled  In  the 

have,  fallowing  the  counsel,  treated  this  United    Stales.     The    court,  in    The 

case  as  if  this  raft  were  a  Vessel,' but  I  Schooner   Sally,    i    Gall.   (U.   S.)  59, 

think  it  Is  not    The  policy  is  not  one  on  said:  "The  attorney  for   the    Untied 

avessel.but  on  the  cargo  of  a  vessel, and  States  contends,  that  the  true  meaning 

is  called  by  its  terms  a  'cargo  policy.'    I  of  foreign  '  ship  or  vessel,'  used  In  the 

have  not  been  able  to  find  any  discus-  act,  Is  a  vessel  owned  In  whole  or  in 

sions  of  the   subject  of  insurance  of  part  by  foreigners    domiciled   In    the 

rafts,  but  in   an   elaborate   case   the  I/niWffa/eJ,  and  he  cites  the  Registry 

learned  judge  of  the  eastern  district  of  Act  to  show  the  effect  of  transferring  a 

Mickigan,  sitting  in   this  court,  held  registered  vessel  lo  a  foreigner,  and  also 

that  a  raft  of  logs  floating  unattached  the  Supplementary  Act  June  37,  1797, 

to  any  vessel,  and  navigated  by  men  cb.  5,  which  declares  that  all  registered 

upon  it,  was   not  a  vessel   within   the  vessels,  which  shall   be  captured   and 

admiralty  jurisdiction.     Raft  of  Logs,  condemned  and  pass  Into  the  ownership 

I  Flip.  (U,S.)  543.     f  think  it  must  be  of  third  persons.sball  be  deemed  foreign 

Created   as   the   cargo  of  the  towboat  vessels.    This  argumentapplies  to  reg- 

havine  it  In  charge,  and  not  as  a  Ves-  letered  vessels  only,  and  does  not  appear 

sel.'    But  so  treated,  the  principles  of  to  me  to  carry  much   weight  with   it. 

insurance  law   applicable  to  the  case  Undoubtedly  the  appellation  of  foreign 

are  the   same,  and  the  distinction  is  vessels  may  sometimes  be  applied  to  all 

quite  immaterial.   It  is  mentioned  here  vessels  not   registered   or   licensed,   in 

niereiy  out  of  caution,  and  to  explain  reference  to  the  privileges  derived  from 

the  method  of  dealing  with  the  subject."  the  revenue  system  ;  but  it  is  as  certain 

Canal  Boat — Karttlins   Liens,— See  that  in  a  variety  ol  instances  our  laws 

Kingr.  Greenway,?!  N.  Y.  417;  Craw-  also  contemplate  the  use  of  the  words 

ford  V.   Collins,  45  Barb.  (N.   Y.)   369,  in  their  appropriate  sense,  to  wit,   ves- 

Thereacanal  boat  was  held  to  be  within  sels  navigating  under  the  flag  and  with 

the  provision  giving  a  lien.     The  court  the  papers  of  a  foreign  sovereign."   See 

cites  with   approval.  Mott  :'.  LaDsing,  also  Foreign  Assignments,  vol.  8,  p. 

S7  N.  V.  112,  and  Crawford  v.  Col-  381;  Maritime  LiKKS,  voL  14,  p.  43a. 
441 
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VEST— VESTED.  imiUnl 

VEST. — To  pass  to  a  person  ;  to  become  fixed  in  a  person;  to 
give  an  immediate  right  of  present  enjoyment ;  to  give  a  pres- 
ent fixed  right  of  future  enjoyment ;  to  give  a  legal  or  equitable 
seisin.*  The  word  is  defined  to  mean  "  To  give  an  immediate 
fixed  right  of  present  or  future  enjoyment."* 

VESTED — (See  also  Decree,  vol.  5,  p.  393 ;  Perpetuities,  vol 
18,  p.  348  ;  Statutes,  vol.  23,  p.  499 ;  Vest).— See  note  3. 

LonlBlMtft  Code — OonunaroUl  PkrtuM-  tingencj'  of  their  bappeninf  to  tM 

thlp.  —  The   code  declares   that  com-  duniig  the  continuance  of  the  partlculir 

mercial  partnen  are  those  engaged  In  eBtate  which  supports  them,  and  whicb 

"  carrying  personal  property  for  hire  may  terminate  at  any  momenL    Thui 

In  ships  01  other  vessels."     in   Chafle  'vetted'  comes  to  mean  the  oppoiite 

T>.  Ludeling,  27  La.  Ann.  6[l,  the  court  of  'contingent'   or  conditionaL    But 

Mid:    "In  thie    sense  we   understand  the  word  itself  refers,  as  has  been  slid, 

vessel  to  mean  any  structure  which   l>  not  to  contingency,  but  to  poueuioo. 

made  to  float  upon  the  water,  for  pur-  The  only  deliaition  that  can  be  givco 

pose  of  commerce  or  war,  whether  im-  of  the  word  'vested'  in  English  lia, 

pelied  by  wind,  steam  or  oars.     Vide  as  applied  to  future  Interests  other  than 

Webster's  Dicdonary,  verbo :   vessel."  remainders,  is,  that  it               .     .     • 

ChafTew.  Ludeling,  J7  La.  Ann.  611.  ject   ' 

1.  4  Kent's  Com.  {i3tlied.)  301.  amoi 

S.  Bouvier's    L.   Diet.,   fallowed    in  cases  only  can  determine.    As  applinl 

Stewart  f.  Harriman,  j6  N,  H.  19;  33  to  rcinaloders  in  land,  the  wordreliiac 

Am.  Rep.  408.  its  original  sense  denoting  the  icluil 

In  tlw  Laii<iwc«  Ot  OonTerMiMrB. —  possession  of  an  estate  In  the  ItDd." 
"  The  word  '  to  vest '  has  several  senses  Stroud's  Jud.  Diet 
which  It  is  Important  to  distinguish;  3.  Vetted  Eitate. — "By  a  vested  ei- 
Originally  the  word  had  reference  only  tate,  in  relation  to  Interests  of  a  free- 
to  real  estate.  As  applied  to  estates  In  hold  quality,  is  to  be  understood  an  In- 
land, '  to  vest '  signifies  the  acquisition  terest  clothed,  as  to  legal  estates,  vith 
of  a  portion  of  the  actual  ownership  or  a  legal  seisin,  or,  as  to  equitable  estala, 
feudal  possession  of  the  land  ■,  the  ac-  with  an  equitable  aeisin,  which  enables 
quisltion,  not  of  an  estate  in  possession,  the  person  to  whom  the  interest  is 
but  of  an  actual  estate.  The  fee  sim-  limited,  to  exercise  the  rigbt  of  pretent 
pie  being  supposed  to  be  carved  out  or  future  enjoyment  immediately,  in 
into  parts  Or  divisions  by  the  Creation  point  of  estate.  A  vested  estate  is  an 
of  particular  estates,  a  grant  to  any  interest  clothed  with  a  present  I^al 
person  of  one  of  these  portions  of  the  and  existing  right  of  alienation."  i 
fee  vested  him  with,  or  vested  in  hini,  Preston  on  Estates  65,  foUe-aed  in 
an  estate  in  the  land.  Thus  '  vested'  Hayes  v.  Goode,  7  L.elgh  ( Va.)  496. 
Is  nearl}'  equivalent  to  '  possessed.'  In  "  Estates  are  vested  when  th^re  it  1 
this,   Its    original   sense,   'vested'  has  person  in  belngwho  would  have  an  im- 

..  _    .  .t. jjj  j^g  absence   of  con-  mediate  right  to  the  possession  of  the 

ir    contingency.      If   an  lands  upon   the  ceasing   of  the    inter- 

estate  tail   be  limited  to   A,  with  re-  mediate  or  precedent  estate.    They  art 


InesB   0 

nlingency.      If 

an 

tail   be 

m 

ed  to   A,  with 

er   to   B 

th 

e   estate  of  B   i 

nde 

r,   not   because   the 

of  issul 

of 

A  Is  considered 

as 

>ntingent  whilst  the  penu 
or  the  event   upon   which,    they   «■» 

.   .  limited  lo  take  effect,   remains  uncer- 

ir  other  tain."     Tayioe  v.  Gould,  10  Barb.  (N. 

to  happen,  but  because  such  a  remain-  Y.)  ^96. 

der  vests  In  B  an  actual  portion  of  the  "  An  estate  is  vested  when  there  1*  a 

fee,  though  the  lime  of  its  falling  into  person   in    being  who  wili  take  if  tht 

poBseBsion  is  wholly  contingent  and  un-  precedent  estate  then  terminates, 

certain.     B  is  invested  with  a  portion  Sheridan  r.  House,  4  Keves(N.Y.}  587. 

of  the  ownership  of  the  land.     All  re-  Verted  In  Uie  SenH  of  InOeflWilU*-— 

mainders,  not  vested,  are  in  fact  con-  M,  by   her    will,    la    pursuance  ol  a 

tingent,  not  as  being  necessarily   lim-  power,  appointed  £1,000,  chained  on 

ited  to  an  uncertain  event,  but  because  real  estate,  to  trustees,  upon  trust  lo  in- 

their  taking  effect  depends  on  the  con-  vest  the  same,  and  to  pay  the  dividendi 
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VESTED  AND  CONTINGENT  LEGACIES.  Sdiiltloii. 


VISTII  AID  COHTIHOrarr  I,E6ACIX8.— See  Wills,  vol.  29. 

thereof  to   her  daughter,  A,  for  life;  the    shares   to   be  vested  interests,  jn 

and  from  and  after  the  decease  of  A,  »ons  at  twentj-one,  and  in  daughters  at 

to  pay,  apply,  and  dispone  of  the  capi'  twenty-one  or  marrla^,  construed  the 

taj    atid    interest     unto,    between,    or  word  to  mean   indefeasible,    and  he!d 

amongst   all  and  every  child  and   the  that  the  shares  vested,  before  the  ages 

children  of  A,  in  equal  shares;  and  if  of   twentj-one    or    marriage,   on    the 

but  one,  the  whole  to  that  one  child,  to  death  of  the  tenant  for  life,  subject  to 

be  a  vested  iDtereit,or  vested  interests,  be  devested  on  their  deaths  under  that 

on  iheir  respectively  attaining  the  age  age,  and  (n  the  case  of  daughters  with- 

of  thirty  years;   and   If  any   child  or  out  having  been  married.     In  Glanvill 

children  of  A  should  die  under  the  age  r.  Glanvill,  3  Meriv.  38.  Sir  W.  Grant 

of  thirty  without  lawful  issue,  the  share  construed  the  word  '  vested'  i 
'  iQCh  child  orchildre 


iginal  or  accruing,  should  go  to  the 
survivor  or  survivors  of  them.  It  waa 
held  that  the  word  "  vested  "  meant  in- 
defeasible, so  that  the  share  of  each 
child  who  attained  the  age  of  thirty 
was  no  long'er  to  be  defeasible  by  the  ders,  vol.  20,  p.  I 
executory  l)equest.  Taylor  v.  Froblsh-  "A  remainder,' 
er,  10  Eng.  L.  &  Eq.  lai.     The  court  In     worth,  "  Is  vested  ir 


dtnary  sense,   observing,  ho 
'  there  was  no  evidence   f  1 
of  the  will  that  theteatato 
to  the  word  its  precise  legal 
▼•■tad   Bamatndsr. —  See 
P-335: 


didn 


t  affix 


laid  :  '■  The  questi 
case  depends  on  the  meaning  which, 
upon  consideration  of  this  will,  is  to  be 
attached  to  the  word  'vested,'  ae  used 
by  the  testatrix.  It  is  scarcely  nec- 
essary to  say,  that  in  considering  this 
win,  the  court  laya  out  o(  sight  the  cir- 
cmnstance  that  if  one  construction  be 
adopted,  the  disposition  In  favor  of 
the  children  of  Ann  Taylor  would 
be  void  for  remoteness;  while,  if  the 
other  be  taken,  it  would  be  In  a  great 
measure  supported.  The  court  in  such 
cases,  in  the  first  instance,  ascertains 
what  are  the  provisions  of  the  inatru- 
ment,  and  whether  they  are  opposed  to 
the  ordinary  rules  of  construction ;  and     (N.  Y.)  466. 


then  to  what  extent  they  a 
anee  with  the  rules  of  law.  In  this 
will  the  testatrix  uses  theword 'vested,' 
not  in  its  ordinary  sense,  but  in  the 
sense  of  not  being  subject  to  be  de- 
vested, so  as  to  be  defeasible.  It  is  only 
In  this  way   that  her  intention   could 


is  in  being  and  ascertained,  who 
will,  if  he  lives,  have  an  absolute  and 
Immediate  right  to  the  possession  of 
the  land  upon  the  ceasing  or  failure  of 
all  the  precedent  estates,  provided  the 
estate  limited  to  him  by  the  remainder 
shall  so  long  continue.  In  other  word*, 
where  the  remainder- man's  rights  to 
an  estate  in  possession  cannot  be  de- 
feated by  third  persona  or  contingent 
events,  or  by  the  failure  of  condition 

Erecedent  If  he  lives,  and  the  estate 
mited  to  him  by  way  of  remainder 
continues  till  all  the  precedent  estates 
are  determined,  his  remainder  is  vested 
In  Interest.  Hawley  v.  JameB,  5  Paige 
'   .  Quoted  in  Price  t>.  Sis- 


.13N.J.  Eq.  ,. 
Vested  lUghta. — See  also  Constitu- 
tional Law,  vol.  3,  p.  758. 

Where  an  act  of  Congress  speaks  o( 
'vested  rights,"  protecting  them.  It 
neana  rights  lawfully  vested.  Hence, 
'  protect  a  location  r 


have   been  carried    into  effect  In  the    public  land  reserved  for  sale.     Morton 


a  which  was  in  her  contemplation. 
The  word  '  vested.'  though  it  has  a 
technical  or  strictly  legal  meaning,  es- 
pecially when  applied  to  various  in- 
terests in  real  estate,  is,  in  effect,  used 
in  different  senses.  In  Barnes  v.  Allen, 
1  Bro.  C.  C,  181,  Lord  Thurlow  says: 
'Contingent  and  e»ecutnry  interests 
may  be  as  completely  vested  as  if  they 
were  In  possession  ; '  obviously  there 
using  the  word  '  vested '  in  the  sense 
of  *  transmissible.'  In  Berkelev  v, 
~    ■         ne,  i6Slm,375,the  Lord  Cc 


Nebraska,  11  Wall.  (U.  S.)  660. 

In  teitamantaxy  (lAa,  referring  to 
death  contingently,  "the  proper  legal 
meaning  of  the  word  '  vested  '  is  vested 
in  point  of  Interest,  Richardson  i'. 
Power,  19  C.   "     "     " 


npoi 


;b1   I 


T.  Robert6on,4  Macq.  H.  L.3i  +  ;8  ]ur. 
N.  S.  815 ;  and  there  are  manv  cases  of 
gifts  over  on  the  death  of  tlie  legatee 
before  his  legacy  has  become  'vested,' 
rhere,  upon  the  context  the  word  has 


issioners,  where  the  testator  directed     beeti  held  to  bear  the  latter  v 
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DdnattMu.  VETERAN— VETERINARY  SURGEONS. 

TETEEAK.— See  note  i. 

VETERHTAET  SUBOEOHS.— A  veterinary  surgeon  is  one  who 
is  engaged  in  the  surgical  or  medical  treatment  of  domestic  an- 
imals, especially  horses  and  cattle.'  The  same  rules  are  applica- 
ble generally  to  veterinary  sui^eons  as  apply  to  other  physicians 
and  surgeons ;'  thus,  they  may  be  required  to  be  registered  or 
licensed  before  holding  themselves  out  to  the  public  as  veteri- 
nary surgeons,*  and  are  liable  for  any  injuries  resulting  from  their 
negligence,  or  want  of  skill.'     They  may  recover  compensation 


Jannanon  WI1U  (i6th  eA.)ifay,  In  re  some  caeee  to  consult  a 

Coppard's  Estate,  35  Ch.  DIv.  350,  geon,  and  who  described  himself'in  tht 

1.  Veterans  in  the  field.    See  I^ield,  book  as  a"  Pharmaceutical  and  Veteri- 

vol.  7,  p.  958.  narj    Chemist,"   was    not    unlawfullj 

a.  See  Century  Diet.;  WebBter'a  using  a  dencrlption  implying  that  he 

Diet,  was  a  veterinary  surgeon  contrarj  to 

S.  The  same  rules  are   applicable  to  this  act.  Veterinary  Colkge  v.  Groret, 

the  case  of  a  veterlnarr  surgeon  bring-  57  J.  P,  505. 

ing   an  action  to  recover  for  the  value  In  Ritter  ii.  Rodgers,  8  Pa.  Co'.  Ct. 

of  his   services,  as  applj-  to  other  phy-  Rep.  451,  it  was  held  that  the  Pr»»syl- 

sicians    and  surgeons.     Boom  v.  Reed,  vania  Act  of  April  11,  1889,  proiiding 

69  Hun  (N.  Y.J  416.     And  see  Phy-  that  veterinary  surgeons  of  five  jean 

siciANS  AND  Surgeons,  vol,  18,  p.  437;  standing,  who  were  not  entitled  Ioum 

Malpractice,  vol.  14,  p.  76.  the  degree   of   veterinary  lurgeon, 

4.  The  English  Veterinary  Surgeon's  should  register  within  six  months  after 

Act  of   1881  (44  &  4J  Vict.,   ch.   63),  the  passage  of  the  said  act,  or  be  guilty 

provides  that  "  Whereas  it  !e  expedient  of  a   miedemeanor   in   using  the  tille 

that  provision  be  made  to  enable  per-  thereafter,  was  unconstitutional,  as  de- 

sons  requiring  the  aid  of  a  veterinary  priving  a  person   of  property  without 

Eurgeon  for  the  cure  or  prevention  of  due  process  of  law. 

diseases   in    or    Injuries   to  horse*  and  But  in  Veterinary  Surgeon's  Ca«e,  8 

Other  animals,  to  distinguish  between  Pa.  Co.  Ct.  Rep.,  185,  it  was  held  thai  i 

qualified  and  unqualified  practitioners,"  court  of  common  pleas   has   no  jurii- 

It   further   provides    that    any   person  diction  to  strike  from  the  register  names 

who,  without  the  necessary  qualifica-  of  veterinary    surgeons  whose   names 

''takes  or  uses   the   title  of  vet-  were    not   registered   within   the  time 


erinary  surgeon  or  veterinary  practi-  prescribed   by   Prnmyl-Dania    Act   of 

tioner,  or  any  name,  tille,  addition,  or  April  11, 1889,  and  could  not  passupoD 

description  slating  that  he  is  a  veteri-  the   constitutionality   of  that  act,  but 

nary     surgeon,   or    a    practitioner    of  that  the  remedy  provided  in  the  qair- 

veterinary    surgery   or    of  any  branch  ter  EesEions  for  violations  of  the   act  i$ 

thereof,  or  especially  qualified  to  prac-  exclusive,  under  Pennsylvania  Act  of 

tice  the  same,"  shall  he  liable  to  a  fine ;  March  31,  i860. 

and  under  this  act  it  wag  held  that  a  B.  A  veterinary  surgeon  impliedly 
'shoeing  smith,  who  described  his  place  engages  and  Is  bound  to  use,  ia  ibe 
of  business  as  a  "veterinary  forge,"  performance  of  his  duties  in  his  em- 
was,  when  not  duly  qualified  as  therein  ployment,  such  reasonable  skill,  dili- 
required,  liable  to  a  fine.  Royal  College  gence,  and  attention,  as  may  be  ordins- 
of  Veterinary  Surgeons  v.  Robinson  rily  expected  of  persons  in  that  proI«- 
(1892),  I  Q.  B.  Div.  SS7.  "  Nothing,"  sion.  He  does  not  contract  to  utc  the 
said  Hawkins,  J.,  in  delivering  the  highest  degree  of  skill  nor  an  exlraar- 
opinioD  In  this  case,  "is  so  likely  (o  dinary  amount  of  diligence,  nor,  in  ihe 
produce  injury  to  a  horse  as  unskillful  absence  of  special  contract,  to  eflcci  a 
treatment  of  his  feet  and  improper  cure,  and  negligence  cannot  be  implied 
shoeing."  from  his  failure  to  do  so.  Barney  r. 
But  il  was  held  that  a  chemist  who  Ptnkham.  3g  Neb.  350;  16  Am'  St. 
published  a  hook  dealing  with   diseases  Rep.  389. 

of    horses,    recommending    medicines  A   veterinary  surgeon   must  possess 

which  he  kept  and  advising  people  in  and   exercise   a   reasonable   degree  of 
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tim^  VETO.  iMiitloK. 

for  at'tendance  and  medicines  administered ; '   and  may  be  ex- 
amined as  expert  witnesses  concerning  the  diseases  of  horses  and 
cattle* 
VETO. — (See  also  STATUTES,  vol.  23,  p.  [80.) 

I.  Definition,  445.  III.  Under  Federal  and  State  Con- 

II.  Origin  and  Korpoae  of  the  Veto  stitutions,  446. 

Power,  446.  IV.  Under  Municipal  Charters,  448. 

L  SmviTlOK. — The  word  veto  is  of  Latin  extraction,  and  Ut- 
erally  translated,  means,  "  I  forbid  "  or  "  I  deny."  By  this  ex- 
pression is  understood,  in  public  law,  the  right  vested  in  one 
department  of  government  to  negative  the  determinations 
and  resolutions  of  another  department ;  especially,  in  a  constitu- 
tional government,  the  right,  under  constitutional  restrictions,  of 

learning  and  skill,  and  must  uae  rea-  to   a  particular    trade   or   profesalon, 

unable   and   ordinary   care   and   dill-  persona  employing  one  in  such  trade 

eence  in  the  exercise  of  his  skill,  and  or   profession,  will    be   taken  to  have 

the  application  of  his  knowledge;  and  dealt    with   him   according    to    that 

the  Tact   that  a  veterinary  surgeon,  usage,  but  that  a  usage  for  a  veterinary 

called  to  attend  a  horse  suffering  from  surgeon  to  charge  for  his  attendance, 

an  impaction  of  the  colon,  treats  him  when  there  is  little  medicine  required, 

for  inflammation   of  the   bowels,  and,  Is  too  uncertain  ;  and  it  was  left  for  the 

having  undertaken  to  cure  him,  leaves  jurv  to  say  whether  he  was  entitled  to 

bhn  In  a  critical  condition  promising  charge  for  bis  attendance  In  addition  to 

to  call  early  the  next  morning,  but  neg-  his  charge  for  medicines  furnished,  and 

Ircli  ever  to  call   again,  constitutes  a  thev  found  for  the  plaintiff. 

failure  to  exercise  a  reasonable  degree  A  count   for   work,  labor,  and   ma- 

of  skill,  and   Is   such  evidence  of  his  lerials  will  enable  a  plaintiff  to  recover 

negligence   as  will  prevent  a  recovery  for  attending  as  a  farrier  for  medicines 

for  bis  services.      Boom   v.   Reed,  69  administered.    Clark    v.   Mumford,   3 

Hun  (N.  y.)  416.  Campb.  37. 

It  is  the  duty  of  a  veterinary  surgeon,  ITeEllsenos  k  Defenia.— But  if  a  vet- 
alter  performing  an  operation  upon  a  erinar^'  surgeon  U  guilty  of  negligence, 
coll.  to  give  him  such  continued  and  or  faila  to  eiercise  reasonable  and 
further  attention  as  the  necessity  of  ordinary  care  and  diligence  in  the  ei- 
;  requires,   in   the   absence  of  ercise  of  his  skill  and  the  application 


to  the  contrary,  1 

tbi*  effect  i«  correct,  although  the  dec-  69  Hun  (N.  Y.)  436. 

laration  only   alleges  a  want  of   care  S.   Riley  i>.  Sparks,  51  Mo.  App.  573. 

and  aklll  with  reference  to  the  oper-  In  this  case  it  was  held  that  a  veterinary 

allon  itself.     Williams   v.  Gilman,  71  surgeon  might  give  his  opinion  as  to 

Me.  31.  whether  or  not  a  mule,  that   required 

OoBplalvt. — In  an  action  charging  a  two  men  to  catch  and   hold   it  after  it 

veterinary  surgeon  with  Ignorance  or  had  been  penned  up  for  several  days, 

want  of  proper  care,  the   complaint  and    which  was  in    good    Sesh   wlth- 

muBt  contain  specific  allegations,  slat-  out  any  physical   indication  of  illness, 

ing  such  Ignorance  or  want  of  care,  could  be  affected  with  lung   fever  or 

and  not  leave  it  to  be  deduced  from  pleurisy. 

mere  inference,  or  the  use  of  vague  and  In  MUsourl  Pacific  R.  Co,  v.  Finley, 

Indefinite  terms.     Barney  v.  Pinkham,  38  Kan.  ^50,  It  was  said  that  where  a 

19  Neb.  350 ;  36  Am.  St.  Rep.  389.  person  has  been  educated  in  a  particular 

1.  Boom  V.   Reed,  69  Hun   (N\   Y.)  profession,  as  a  physician,  surgeon,  or 

4*6.   In   Sewell   v.   Corp,   1    C.   &   P.  veterinarian,  he  Is  presumed  tr     ---■- 
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Viidn  Tcdml  ud  VETO.  ■ 

the  executive,  as  a  king,  a  president,  or  a  governor,  to  reject  a 
measure  passed  by  the  legislature.* 

The  power  is  either  absolute  or  qualified,  according  as  the 
effect  of  its  exercise  is  either  to  destroy  the  bill  finally,  or  to  pre- 
vent its  becoming  a  law  unless  again  passed  by  a  stated  propor- 
tion of  votes  or  with  other  formalities.  Or  the  veto  may  be 
merely  suspensive.* 

The  term  veto  is  not  employed  in  the  constitutions,  but  seems 
to  be  of  popular  use  only. 

n.  Osi&nr  AHD  Pmpon  ot  the  Ysto  Powul — This  power  is 
traced  to  the  Tribunes  of  ancient  Rome.  The  salutation,  "veto" 
("I  forbid  "),  pronounced  by  a  tribune  stationed  at  the  door  of 
the  senate,  meeting  a  bill,  nullified  it  absolutely.  In  England, 
the  crown  has,  likewise,  an  absolute  veto,  but  it  has  become 
practically  obsolete,  the  influence  of  the  crown  being  exerted  in 
a  more  gentle  manner  to  destroy  an  obnoxious  measure  in  its 
progress  through  the  two  Houses  of  Parliament.' 

There  are,  in  constitutional  governments,  two  fundamental 
theories  upon  which  the  grant  of  the  power  of  veto  rests :  First, 
to  preserve  the  integrity  of  that  branch  of  government  in  which 
the  vetoingpower  is  lodged,  and  thus  maintain  an  equilibrium  of 
governmental  powers ;  second,  to  act  as  a  check  against  the 
enactment  of  improper  legislation.* 

nt  Unas  Feobbal  avo  Stats  CossTiruTion. — The  veto  power 
of  the  President  is  conferred  in  the  following  language :  "  Every 
bill  which  shall  have  passed  the  House  of  Representatives  and 
the  Senate,  shall,  before  it  becomes  a  law,  be  presented  to  the 
President.  .  .  .  If  he  approve,  he  shall  sign  it,  but  if  not,  he 
shall  return  it,  with  his  objections,  to  that  House  in  which  it 
shall  have  originated,  who  shall  enter  the  objections  at  large  on 
their  journal  and  proceed  to  reconsider  it.  If,  after  such  recon- 
sideration, two-thirds  of  that  House  shall  agree  to  pass  the  bill, 
it  shall  be  sent,  together  with  the  objections,  to  the  other  House, 
by  which  it  shall  likewise  be  reconsidered,  and  if  approved  by 
two-thirds  of  that  House,  it  shall  become  a  law.     ...     If  any 

1,  Cent.  Diet.;  Encyc.  Bril.  XXIV,  ha«  become  a  matter  of  cour««,  and  tbe 

306.  governing  power   in  Great  Britain  i> 

S.  Black's  Law  Diet.  substanllallj   in   the   House  ol  Com- 

S.  I   Kent's    Com.   (13  ed.),   p.  a^i.  mons."   Coolej'i  Const.  Lim.  (6th  ed.], 

"  In  practice,  the  veto  power,  although  p,  186. 

very  great  and  exceedingly  important  A   notable   imtance  of  the  exercise 

in  this   country,  is  obsolete  in    Great  of  this  power  In  England  was  (n  1693, 

Britain,  and  no  king  non  ventures  to  when  William  III.  refused  his  assent  to 

resort  to  it.  As  the  miniatry  muBt  at  all  the  bill  for  triennial  Parliaments.   Tbli 

times  be  In  accord  with  the  House  of  prerogative    was    last  exercised  by 

Commons— except  where  the  responsi-  Queen  Anne,  in  1707,  who  refused  her 

bill ly  is  taken  of  dissolving  the  Parlia-  assent  lo    a  bill  for  settling  the  mililia 

ment  and  appealing  to  tiie  people — it  in    Scotland,     t  Cooler's  Bl.  (3d  ed.). 

must  follow  that   any  bill    which   the  p.   i8q.  notes. 

two  Houses  have  passed,  must  be  ap-  4.  The  Federalist,   No.  73  (by  AJei. 

proved  by  the  monarch.   The  approval  Hamilton). 
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bill  shall  not  be  returned  by  the  President  within  ten  days 
{Sunday  excepted)  after  it  sh^l  have  been  presented  to  him,  the 
same  shall  be  a  law,  in  like  manner  as  if  he  had>signed  it,  unless 
the  Congress  by  their  adjournment  prevent  its  return,  in  which 
case  it  shall  not  be  a  law,"* 

Most  of  the  state  constitutions  have  a  provision  similar  to  that 
set  (orth  above.  But  some  of  the  states  withhold  the  veto  power 
from  the  executive  ;*  and  in  others  a  majority  vote  of  the  whole 
number  of  members  elected  to  the  legislature,  constitutes  all  that 
is  required  to  override  a  veto.* 

The  President  may  exercise  his  negative  when,  in  his  opinion, 
the  proposed  law  is  unconstitutional,  notwithstanding  the  point 
which  is  presented  has  in  other  cases  been  judicially  examined 
and  sustained.  The  President  by  this  act  overrules  no  decision  ; 
he  merely  acts  upon  his  judgment  as  a  legislator.*  The  execu- 
tive  must  treat  the  bill  referred  to  him  as  a  whole ;  he  may  not 
approve  part,  and  object  to  part.* 

If  the  executive  returns  a  bill,  stating  that  he  cannot  act  upon 
it  because  of  some  supposed  informality  in  its  passage,  which  in 
his  opinion  would  be  fatal  to  the  bill,  even  if  approved,  this  is,  in 

1.  Um'led  Staff iCotiBt.,  art  i,i  J, cl.  passage  of   laws    over    his    veto,    see 

1.    And  bj  the  Bucceeding   clause,  att  Statutes,  vol.  33,  p.  iSo^/  seg. 

orders,  resolutions,  and  voles,  to  which  a.  In  State  v.  Mounts,  36  W.  Va.  179, 

the  assent  of  both  houses  raxj  be  necea-  the  court,  bir  Lucas,  Pres.,iald:  "  Under 

•ary,  except  on  a  queelion  of  adjourn-  the  constitution  of  this  sUte,  the  three 

■nenl,  must  take  the  course  of  bills.  departments,  legielative,  executive,  and 

"Poekat"  or  "  BUant"  Tsto. — This  is  judicial,  are  required  to  be 'separate  and 
a  mode  of  veto  of  a  bill  by  a  president,  distinct,  bo  that  nei'her  shall  exerciBe 
governor,  or  other  executive  officer,  the  powers  properly  belonging  to  either 
employed  at  the  end  of  a  legislative  of  the  others.'  Seeart.j,^  i,  Thegov- 
•ession.  If  the  President  does  not  in-  ernor  has  no  legislative  functions  to  per- 
terpoae  the  ordinary  veto,  a  bill  be-  form ;  his  approval  of  the  law  passed  bv 
comes  a  law  at  the  expiration  of  ten  the  legislature  does,  it  is  true,  give  it  vi- 
days;  but  if  the  bill  was  passed  within  tality  as  a  law,  but  should  he  decline  tn 
ten  days  of  the  adjournment  of  Con-  approve,  a  bare  majority  in  each  of  the 
gtess,  the  President  may  retain  two  houses  may  pass  the  law  over  his 
("pocket")  the  bill,  which  la  thus  veto,  thus  showing  that  it  was  not  in- 
killed  at  the  end  of  the  session  without  tended  that  he  should  have  any  legisla- 
the  interposition  of  a  direct  veto,  and  tive  authority  ;  not  even  the  casting 
without  risking  the  chances  of  its  pas-  vote.  Hia  veto  amounts  to  an  appeal 
B^e  over  the  veto.  Cent.  Diet.,  tit.  for  '  reconsideration '  by  the  legislative 
"Pocket."  branch,  and  not  to  a  defeasance  of  the 

The  constitution  did  not  contemplate  passage  of  the  bill." 

that   the   President   should    purposely  4.  Cooley'a  Const.  Law,  pp.  i6j,  163. 

defeat  legislation   in  this  manner,  and  B.  Porter  v.  Hughes  (Arizona.  1893), 

doubtless  it   has    sometimes   occurred  33  Pac.  Rep.  165.     Here  the  governor 

through  the   Impossibility  of  carefully  signed  an  appropriation  bill,  and  added 

examining  the  proviBionx  of  a  bill  sub-  after  his   iiignature  that    he  approved 

mitted  to  hira  during  the  close  of  the  the  same,  except   a   specified  subdivi- 

seiuion,  in  the  limited   time  allowed,  sion  of  a  specified  section,  and  returned 

Cooley's  Const.  Law.,  p.  160.  the  bill  to  the  house  in  which  it  origi- 

9.  North  Carolina,  Delaware,  Ohio,  nated,    where    the  veto  was  sustained. 

Riodt    Island,   and    perhaps     others.  It  was  held,  however,  that  the  hill  as 

Ai  to  the  executive's  functions  gener-  a  whole  was  approved,  aa  the  governor 

ally  in  the  enactment  of  laws,  and  the  had  no  power  to  veto  a  single  item  of  it. 
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effect,  an  objection  to  the  bill,  and  it  can  become  a  law  only  by 
further  legislative  action,  even  though  the  executive  may  have 
been  mistaken  as  to  the  supposed  informality.* 

The  adjournment  referred  to,  which  can  prevent  an  executive 
from  returning  a  bill  with  his  objections  within  the  time  pre 
scribed,  must  be  an  adjournment  amounting  to  a  termination  of 
the  session,  and  not  an  adjournment  from  day  to  day.* 

IV.  Vbszb  HuHlciPAL  CHASTSSa. — The  charters  of  many  of  the 
cities  in  the  United  States  give  a  qualified  negative  to  the  execu- 
tive head  of  municipal  authority,  over  the  resolutions  and  ordi- 
nances of  the  common  council.  Here,  the  power  is  given,  not  as 
essential  to  preserve  an  equilibrium  of  governmental  powers,  but 
for  almost  the  sole  purpose  of  a  check  upon  corrupt,  hasty,  and 
ill-considered  legislation.  But  the  power  must  be  given  in  terms 
or  by  necessary  implication,  or  it  does  not  exist,* 

TI — See  note  4. 

1.  BirdGall  v.  Carrich,  3  Nev,  154.  Objection  to  a  resolution  appropriit- 

3.  Story's  CoDit.,  I)  891 ;  Uarpendlng  itig  money  to  pay  a  claim  aBainU  the 

«.  Haight,  39  Cal.  105 ;  1   Am.   Rep.  city  of  Newark,  Interposed  bj  w*j  of 

g3;  Opinion  of  Justices,  45  N.  H.  61a.  veto  by  the  mayor  having  a  veto  power, 

egenerally  Statutes,  vol.  13,  p.  iSS.  and  overcome   by  the   requiiite  toW, 

■.  Under  Neni  Terk  Act,  April  27,  may  not  be  again  urged  by  the  major 
1893  (Ntvj  fork  Laws  [891.  ch.  379),  to  avoid  dolnea  mere  miniHtcrial  actto 
amending  the  charter  of  the  city  of  effectuate  such  appropriation.  Abiene 
Buffalo,  so  as  to  provide  that  "com-  -u.  Fiedler,  43  N.J.  L.  400. 
mUeioners  of  police  shall  receive  such  In  New  Yorii  City,the  mayorlsnota 
annual  salary  as  may  be  Ried  by  the  member  of  the  common  council,  al- 
common  council  at  a  joint  session  though  an  ofScer  oE  the  corporation. 
thereof,"  and  that  "said  common  coun-  The  powers  conferred  by  statute  over 
cil  ihall  Immediately  determine  the  the  common  council  may  be  eiercited 
amount  of  such  salary,"  the  mayor  has  by  the  aldermen  and  the  councilmen 
no  right  to  veto  a  resolution  so  fixing  without  the  cooperation  of  the  mayor, 
the  same,  notwithstanding  that  section  and  he  has  no  veto  power  upon  their 
iS,  of  the  Act  of  March  37,  1891  (the  exercise.  And  action  of  the  mayor 
Revised  Charter  of  the  city  of  Buffalo),  upon  matter*  passed  by  the  conneon 
provides  that  "every  ordinance  and  council  Is  confined  to  such  resolves, 
resolution  of  the  common  council,"  etc.,  as  will  take  eflect  as  acts  or  laws 
with  certain  immaterial  exceptions,  of  the  corporation,  and  does  noteitend 
"  shall  be  presented  to  the  mayor  t>efore  to  resolves,  etc.,  which  operate  only  o 
It  shall  be  of  force,"  and  that  if  he  acts  of  the  common  council.  The  fonn 
does  not  approve  it,  but  returns  it  with  of  communication  adopted  by  the  ivo 
his  objections  to  the  board  of  aldermen,  boards  in  exercising  powers  conferred 
that  t>oard  and  the  board  of  council-  upon  the  common  council,  cannot  en- 
men  shall  pass  it  by  the  votes  of  two  largetheauthorityof  the  mayor.  Ach- 
thirds  of  all  the  members  elected  be-  ley's  Case,  4  Abb.  Pr.  (N.  Y.  Supreme 
fore  it   shall   be   of  force.     People   v.  Ct.)  35. 

Board  of  Councilmen  (BulGllo  Super.  ft.  "Mr.  Goddard,   in   discussing  an 

Ct.],  30  N.  Y.  Supp.  ji.  enjoyment  which  is  not  peaceable,  de- 

By  the  charter  o(  the  city  of  Minne-  fines  vi  in  the  phrase  vi  clam  ami  fre- 

apolis,  the  making  or  authorizing  of  ap-  rorio,  to  mean  violence  or  force  and 

propriations  is  exclusively  vested  in  the  strife,  or  contention  of  any  kind ;  and 

common  council,  and  the  mayor  has  no  the  illustration  he  gives  is  where  the 

veto  of  the  action  of  the  council  in  mak-  enjoyment  has  been  during  a  period  of 

Ing  or  authorizing  the  same.     State  i'.  litigation  about  the  right  claimed,  or 

Ames,  31  Minn.  440;   4   Am.   &   Eng,  the  user  has   been   continually  ioter- 

Corp.  Cas.  649.  rupted   bj   physical    obstacles    placed 
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VICE  CONSUL—VICINITY;  VICINAGE. 

VICB  COHSIfl— (See  also  CONSULS,  vol.  3,  p.  764).  — '"Vice 
consuls '  and  '  vice  commercial  agents '  shall  be  deemed  to  denote 
consular  officers,  who  shall  be  substituted  temporarily,  to  fill  the 
places  of  consuls  general,  consuls,  or  commercial  agents,  when 
they  shall  be  temporarily  absent,  or  relieved  from  duty,"  In 
other  words,  the  vice  consul  is  not  a  deputy,  but  an  acting  consul." 

VICE  FSDICIFAL.— See  FELLOW  Servants,  vol.  7,  p.  838. 

VICIHITY;  VICIKA0E  — (See  also  Local,  vol.  13,  p.  980; 
Neighborhood,  vol.  16,  p.  485  ;  Venue,  vol.  28,  p.  200). — See 
note  2. 

with  a  7iew  of  rendering  user  Imprac-  public  burdeni,  and  relieve  thote  towns 

tLcable.    Goddard  on  Easements  17a."  where  the   burdens  are  excessive  and 

Lehigb  Vallej  R.  Co.  ti.  McFarlan,  43  disproportionate   to    the    benefits    de- 

N.  ].  L.  612.  rived    by    placEng    them    in  part  upon 

1.  Uniitd  States  Rev.  Stat.,  1}  1674;  other  towns  more  largely  benefited   by 

/■  re   Herres,   33  Fed,    Rep.  l6«.      In  !he    improvement.     Actual     proximity 

that  case,  where  depOEf  Hons  for  the  ex-  of  towns  is  not  the  statute  test  of  a  right 

tradition  of  an  alleged   fugitive  from  to  relief,   but  an   'excessively  burden- 

Cnnada^had  been  authenticated  by  the  some'  expense   upon  one   town   for  a 

vice  consul  of  the  l/nited  Slatei,  it  was  public  improvement,  by  which  another 

held  that  the  prisoner's  claim  that  a  town  or  other  towns  in  the  vicinity  are 

vice  consul  is  a  deputy,  and  not  the  'greatly  benefited.'     A  town  separated 

principal   diplomatic    consular  officer  by  the  territory  of  another  town  from 

uilhoriied   to   authenticate    such   pa-  that  where  the  new  highway  is  eatab- 

pers,  was  unfounded.  lished,   might   be   benefited   by  <t  Im- 

1.  IB  tiM  Vleliilt7. — In  Langley  v.  mensely  more  than  the  adjacent  town 
Barnstead,  63  N.  H.  346,  It  was  held  lying  between;  and  a  reasonable  con- 
Ihat  towns  may  be  "situated  In  the  vicin-  siruction  of  the  statute,  as  well  ae  the 
ilt'"of  each  other,  within  the  meaning  requirements  ol  justice,  demands  that 
of  the  phrase  as  used  in  Nevi  Hamf-  the  expense  should  be  apportioned  upon 
ikire  Gen.  Lawn,  ch.  68,  \  10,  providing  the  towns  in  the  vicinity  '  greatly  bene- 
lora  division  of  the  eipense  of  high-  lited,' disregarding  conli|rulty  of  bound- 
watu,  although  not  adjoining.  The  court  ary  lines  of  towns.  Giving  to  the  term 
aid :  "  Etymologically  and  by  common  *  vicinity '  its  natural  meaning,  and  that 
understanding,  the  phrase  'In  the  vl-  lying  In  the  common  understanding  and 
cinity '  means  in  the  neighborhood,  and  approved  by  common  usage,  and  consld- 
neigiiborhood,  as  applied  to  place,  slgnl-  ering  the  leading  object  of  the  statute, 
lie*  nearnese  as  opposed  to  remoteness,  the  Intent  of  the  legislature  must  have 
Whelher  a  place  is  in  the  vicinity  or  In  been  lo  apply  the  act  to  towns  in  the 
the  neighborhood  of  another  place  de-  neighborhood  of  that  in  which  the 
peitdi  upon  no  arbitrary  rule  of  distance  highway  is  established ,  and  not  to  Con- 
or to|>ogTaphy.  One  village  may  be  fine  it  to  towns  adjoining.  The  ques- 
uid  to  be  '  In  the  vicinity"  of  another  tion  of  vicinity  being  one  not  fixed  by 
ilUage  without  being  joined  or  incor-  technical  and  arbitrary  rules,  but  de- 
porited  with  it,  and  one  house  may  be  pending  upon  reasonable  nearness  as 
uid  to  be  near,  'In  the  vicinity'  of,  or  contrasted  with  remoteness,  and  upon 
in  the  neighborhood  of ,  another  house,  excess  of  burden  upon  one  town  con- 
ind  not  structurally  adjoin  it.  Vicinity  trasted  with  enlai^ed  benefits  to  the 
ulmils  of  a  more  indefinite  and  wider  neighboring  town.  Is  a  question  of  fact, 
Utilude  in  place  than  proximity  or  con-  and  the  finding  of  the  board  of  com- 
tiguity,  and,  as  applied  to  territory,  missioners  upon  that  subject,  upon 
mty  embrace  a  more  extended  space  competent  evidence,  will  not  be  revised 
than  thai  lying  contiguous  to  the  place  here.  Haley  f.  Dorchester,  etc.,  Ins. 
in  question,  and  as  applied  to  towns  Co,,  11  Gray  (Mass.)  545." 
»nd  other  territorial  divisions,  may  In  Territory  v.  Lannon,  9  Mont.  1, 
embrace  those  not  adjacent.  The  chie'f  the  question  was  whether  the  notice  of 
object  ofthe  statute  Is  to  distribute  with  a  proposed  county  road  was  posted  "In 
greater  equality  and  uniformly  the  the  vicinity "  ot  the  road.  The  court 
&  C.  o(  L.— 19                           44» 
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VICIOUS.— See  note  i. 

said:  "The  appellant  malntalDi  that  ■aj'  the  equity  of  the  caie  it  ctearij 
the  posting  of  the  notice  upon  the  de-  shown  to  be  with  complainant,  ind  bin 
pot  at  Bearmouth  was  not  in  the  vicln-  one  thing  requires  further  notice — the 
Ity  of  the  proposed  road,  and  was  decree  restrains  the  defendsrl  (rom 
therefore  Illegal.  The  statute  desig-  practicing  his  profession  '  in  the  citr  of 
nates  for  this  purpose  public  places  in  Hastings  and  vicinitj.'  This  clause  of 
the  vicinity  of  a  highway.  The  mean-  the  decree  is  somewhat  indefinite  u  to 
Ing  of  the  worda  *  public  place,'  which  the  extent  of  territory  to  which  it 
are  found  in  many  laws,  is  modified  by  applies,  and  may  give  rise  to  fuHlwr 
the  subjects  to  which  ther  are  applied.'  misunderstanding  between  thepsrUcs. 
In  Sute  V.  Welch,  88  Ind.  30S,  the  For  the  purpose  of  obviating  sdj  diS- 
COurtsays:  'Thephrase,  "  public  place,"  culty  or  this  kind,  the  decree  made  by 
has  received  a  construction  by  this  the  circuit  judge  should  be  ui  modiBn) 
court,  and  has  been  construed  to  mean  as  to  make  certain  the  limitsof  itsoper- 
a  place  where  the  public  has  a  right  to  atlon.  Of  course,  the  extent  of  leni- 
go  and  be.'  To  the  same  effect,  are  to^  Included  in  the  term  *  Ticinity  of 
State  V.  Sowers,  jl  Ind.  311 ;  State  v.  the  city'  must  necessarilr  depend  ini 
Waggoner,  51  Ind.  481.  *The  term  great  measure  upon  the  Eizeofthcdij, 
"public," asapplied  to  "place,"  is  notan  its  location  and  particular  surraunil- 
absolute,  but  R  relative  term.  ...  It  lngs:Bnd  under  all  the  circuDniinces, 
Is  used  In  contradistinction  to  the  term  as  they  appear  upon  this  record,  I  think 
"privBte"  and  to  signifv  that  the  notice  the  territory  surrounding  the  dty  for 
was  to  be  given  In  such  way  as  would  the  distance  of  ten  miles  from  its  cor- 
be  likely  to  have  the  effect  intended.'  porate  boundaries,  a  reaionsble  limi- 
(Cahoon  v.Coe,  57  N.  H,  595.)  Viewed  tation,  and  one  which  may  he  safely  re. 
from  any  standpoint,  they  Include  a  garded  as  within  the  contemplatiDTi  of 
station  upon  a  railroad  which  has  been  the  parties  when  they  made  their  con- 
chartered  by  an  act  of  Congress.  In  tract.  The  decree  at  the  circuit  conit 
Langlcy  v.  Bamstead,  63  N.  H.  246.  should  be  modified  accordingly,  and 
the  court  says:  '  Etymological! y,  and  thus  modified  must  be  affiiined  with 
by  common  understanding,  the  phrase  costs."  Campbell  and  Cooler,  ]].. 
"In  the  vicinity  "  means  "  in  the  neigh-  concurred.  Graves,  C.J.  said:  "I 
borhood;"  and  "neighborhood,"  as ap-  agree  with  the  court  below  thit  the 
plied  to  "place,"  signifies  "nearness,"  as  case  established  by  complainant  en- 
opposed  to  "  remoteness."  Whether  a  titled  him  to  relief,  and  I  also  agree 
place  Is  in  the  vicinity  or  In  the  neigb-  that  the  proper  mode  of  relief  1<  t>y 
borhood  of  another  place,  depends  injunction.  But  I  think  the  decree 
upon  no  arbitrary  rule  of  distance  or  ought  to  be  more  precise.  It  punuet 
topography.'  The  testimony  discloses  the  wording  of  the  agreement,  thsl 
the  &ct  that  the  proposed  road  con-  defendant  should  forebear  businen  in 
nected  with  the  main  highway  about  the  city  of  Hastings  and 'rlclnlty,' and 
eix  hundred  or  seven  hundred  feet  fails  to  prescribe  what  territory  the 
from  the  depot  at  Bearmouth,  and  that  P«''tieE  understood  by  this  eipression. 
there  was  no  suitable  place  for  posting  They  meant  by  it  to  Identify  the  space 
the  notice  at  that  point.  We  conclude  from  which  the  defendant  was  to  be  ei- 
from  the  foregoing  authorities  that  the  eluded,  but  they  did  not  use  It  t> 
itatute  of  the  territory  was  complied  amounting  to  a  definite  descHption. 
with  in  this  respect,  and  that  the  notice  The  word  itself  Is  entirely  Indefinile 
which  was  defaced  and  obliterated  by  as  a  term  of  description  of  the  bound! 
the  appellant  was  legally  posted."  of  the  territory,  and  it  falls  to  fix,  in 
As  MTMinwit  between  pbyitelMia  such  manner  as  it  should  for  the  pur- 
that  one  would  not  practice  in  a  sped-  pose  of  an  injunction,  the  particnlir 
tied  city  and  vicinity,  was  construed  as  limits  which  the  defendant  is  not  lo 
excluding  him  from  all  territory  within  pass.  The  defendant  is  entitled  to  be 
ten  miles  from  the  city  limits.  In  informed,  on  the  face  of  the  injunction, 
Timmerman  II.  Dever,  53  Mich.  36;  50  where  he  is  not  to  act  uoderperilof  st- 
Am.  Rep.  340,  the  court,  by  Sherwood,  Uchment,  and  it  ought  not  to  be  left  ss 
J.,  said:  "A  discussion  of  the  testi-  a  matter  of  speculation  or  conjeclure. 
mon^  is  unnecessary,  and  could  serve  1.  TlotaniFTOpeBaltrlnBnAiilAaL— 
no  uaeful  purpose.     It  Is  sufHdent  to  "An  owner  of  a   domestic   animal  is 
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VICTIM—  VIDELICE  T. 

TICTDI.— See  note  i. 

YICTUALfi — (See  also  Hawkers  AND  Peddlers,  vol.  9,  p.  310). 
— See  note  2, 

VIDELICET — (See  also  Indictment,  vol  10,  p.  450 ;  PLEADING, 
vol.  18,  p.  467;  Venue.) 

I.  Definition,  451.  II.  Office  and  BfTect,  453. 

L  SunriTiiHr.  —  The  phrases,  "  to  wit,"  "  that  is  to  say,"  and 

not.  In  general,   liable   for  an   Injury  accused.     It  Bcetnt  to  assume  tKat  the 

committed   bj  It,  unless  il  be   (faown  deceased  wbe   wrongfully  killed,  when 

that  he  had  notice  of  its  vicious  pro-  the  vcrj  iasue  wa«  as  to   the  character 

rsitj.     Van   Leuven  v.  Dumond,   i  of  the  killing.     We  are  not  dUpoted  to 

Y.  515,  and  cases  cited.     Bj  vicious  criticise  language  verj  close1,v  in  or- 

propensit/,  is   included  a  propensity  to  der  to  reverse  a  judgment  of  this  sort, 

do  anj   act  that  might   endanger  the  but  it  is  apparent  that  In  the  case  of 

tafetj  of  the  pertona  and  propertj  of  conflicting   proofs,  even  an   equivocal 

others  in  a  given  situation.     Not  such  eipressEon  coming  from  the  judge,  may 

on]j  as  would  impair  the  utility  of  the  he   fatal  to   the  prisoner.     When    the 

animal  for  the  purpose  for  which  it  was  deceased   Is  referred  to  as  a  "  victim," 

kept    This  appears  from  the  reason  of  the    impression   Is    natunillj'    created 

the  rule.    The  owner  is  not  liable,  un-  that  some  unlawful  power  or  dominion 

less  he  has  notice  of  the  vicious  pro-  had  been  exerted  over  his  person.  And 

Gnsitj.    If  he  has  Buch  notice,   he  ta  It  was  nearly  equivalent,  in  effect,  to 

ble.    That  is,  the  owner  Is  not  liable  an  expression  ctiaracterlzing   the   de- 


be  at  large  when  he  has  no  reason  to  should  not,  directlv  or  Indirectly,  as- 
apprehend  that  any  injury  to  other*  sume  the  guilt  of  the  accused,  nor  em- 
will  result  therefrom.  If  lie  has  such  ploy  equivocal  phrases  which  may 
reason,  he   Is   liable.     In   the   present  leave  such  an  impression.    Theeiperi- 


cue  the  defendant  had  t 
when  at  large,  wa 

ning  and   kicking  upon  the  side-  at   intimations   of  the  court,   and    the 

walk.    These  acts,  he  must  have  known,  great  deference  which  they  pay  to  the 

were  dangerous   to  others."     Dickson  opinions  and  suggestions  of  the  presid- 

V.  McCoy,  39   N.   Y.   403.     See   also  Ing  judge,  especially  in  a  closely   bal- 

Animals,  vol.  I,  p.  ;So.  anced  case,  when   they  can  thus  shift 

1.  Oh&nt*  to  Jnry  in  Hrailelda  Oaaa. —  the   responsibility  of  a  decision   from 

"InPeoplev.  Wllliam9,i7Cal.  I46.the  themselves   to  the  court.     A   word,  a 

trial  judge  charged  the  jury,  that  '  the  look,  or  a  tone  may,  sometimes,  in  such 

fact  that  the  deceased  was  a  chinaman  cases,  be  of  great  or  even  controlling 

give  the  defendant  no  more   right  to  Influence.'"  Sharp  f.  State,  51  Ark.  i;6. 
take  his  life  than  If  he  had  been  a  white        3.  In  construing  the  term  as  used  In 

person;  nor  did  the  fact  If  you  so  find,  the    Hawkers    and     Peddlers    Act    ei- 

tbat  the  defendant  was  seeking  to  en-  empting  victuals  from  Che  operation  of 

force  the    collection    of  taxes  against  the  statute,  the  court.  In  Rex  v,  Hodg- 

another  chinaman,  or  even  against  bis  kinson.  10  B.  &  C.  76,  said  :  "I  think 

victim,  give  the  defendant  any  right  to  that   the   word   victuals   in   50  Geo, 

take  his  life.   Our  laws  do  not  sanction  III.,  ch.  41,  j,  33.  comprises  everything 

tlie  lacriGce  of  human  life   in  order  to  which  constitutes  an  Ingredient  in  the 

enforce  the  collection  of  taxes  or  11-  food  ofman,  and  all  articles  which  mixed 

censes.'      In  reference  to  this  charge  with  others  constitute  food.     Yeast  or 

the  supreme  court  said  ;    'The  word  t>arm  may  not.  perhaps,  be  necessarilv 

victim,  in  the  connection   in  which  It  used  in  the  making  of  bread,  but  it  w 

appears,   Is  an  unguarded   expression,  generally  used,  and  I  am,  therefore,  of 

calculated,  though  doubtless  unlnten-  the  opinion  that  It  Is  within  the  exempt- 

lioDally,  to  create  prejitdice  against  the  Ing  clause." 
461 
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Oflee  Mi  Eiftet  VIDELICET.  OAn  ud  UtaL 

"namely,"  sometimes  abbreviated  to  "  viz.,"  so  frequently  em- 
ployed in  pleadings,  both  civil  and  criminal,  are  technically  termed 
the  videlicet  or  scilicet,  and  when  any  matter  alleged  in  pleading 
is  immediately  preceded  by  this  form  of  statement,  it  is,  in  the 
language  of  the  law,  said  to  be  "  laid  under  a  videlicet."^ 

n.  Office  ksq  Effect.— Lord  Chief  Justice  Hobart,  speaking 
of  the  videlicet,  observed,  "  that  its  use  is  to  particularize  that 
which  was  before  general,  or  to  explain  that  which  was  before 
doubtful  or  obscure,  that  it  must  not  be  contrary  to  the  premises 
and  neither  increase  nor  diminish,  but  that  it  may  work  a  restric- 
tion where  the  former  words  were  not  express  and  special,  but  so 
indifferent  that  they  might  receive  such  a  restriction  without 
apparent  injury."* 

When  an  averment  is  material,  the  intervention  of  a  videlicet 
does  not  render  it  immaterial,  but  it  is  as  much  traversable  as  if 
the  videlicet  had  not  been  inserted.'     On  the  other  hand,  the 

1.  Brown'i  Law  Diet ;  Century  Diet,  of  a  ■vidtlittt    followed  bj  words  oT 

The   terms  scilicet   and   videlicet   are  special  description    It    to  restrict  and 

Bjnonomous;    the   latter,   however,   U  linilt  the  meaning  of  words  of  geaend 

more   frequentlj   used ;   the   former  is  description  preceding  It." 

sometimes  abbreviated  "sc."  and  "  ss."  But  in  State  t>.  Brennan's  Liquors,  JJ 

Abbott's  Law  Diet.  Conn.  278,  where  the  complaint  alleged 

9.  Stukelev   11.   Butler,   Hobart   171.  that  a  certain  quantttj  of  spirituous  liq- 

See  also  Dakin's  Case,  z  Saund.  190a;  uors,  to  wit,  ten  gallons  of  brsndj,  ten 

Buck  V.  Lewis,  9  Minn.  314.  gallons  of  rum,  etc.,  was  kept,  etc.,  in 

In  Com.  V.  Hart,   10  Gray  (Mass.)  violation  of  said  act,  and  the  officer,  by 

468,  It  was  said  that  "the  precise  and  virtue  of  a  warrant  which  recited  the 

legal  use  of  a  videlicet,  in  every  species  complaint,  seized  certain   vessels  con- 

of  pleading,  is  to  enable  the  pleader  lo  taining  more  than  the  quantities  desig- 

isolate,  to  distinguish,  and  to  lix  with  naled,  it  was  held  that  the  specification 

certaintr  that  which  was  before  gen-  of   the    kinds    and    quantities  of  the 

eral,  and  which,  without  such  enplana-  liquors  uader  the  videlicet  was  intended 

tion,  might,  with  equal  propriety,  have  as   a  description  al  them,  and  not  to 

been  applied  to  different  objects."     See  limit  their  quantities,  and  that  the  nu- 

also  U.  S.  V.  Quincy,  6  Pet.  (U.  S.)  468.  thority  of  the  officer  was  not  limited  to 

A  videlicet  relieves  the   pleader   of  the  quantity  stated  In  the  complaint. 

the  necessity  of  proving  a  non-essential  Where  damages  are  laid  subseqoent 

descTiptive  averment.  Stater'.  Heck,  33  to  the  commencement  of  the  action  In  • 

Minn.  t,(,o\  Brown  t:  Berry,  47  111.  177.  case  for  the  seduction  oE  a  daughter,  or 

InMailett  I'.Stevenson,  i6Conn.4i8,  previous  to   the  plaintiff's   havingany 

the  complaint  and  warrant,under  section  right  of  action.  If  the  matter  is  laid  un- 

12  of  the  Act  for  the  Suppression  of  In-  der  a  leilicet,  the  court  may  avail  itself 

temperance,  designated  for  the  seizure  of  this  circumstance  to  say 'that  it  is  not 

of  "certain intoxicating  liquors,  to  wit,  to  be  intended  that  the  jury  took  the 

several  casks  of  French  brandy,  con-  evidence    given    into    consideration. 

Uining    twenty-five    gallons,  more  or  Stiles  ti.  Tilford,  10  Wend.  (N.  Y.)  340. 

less;  several  casks  of  gin,  containing  I.  Whenever    a    videlicet   contains 

twenty -five  gallons,  more  or  less;  and  matter  that  Is  material  and   necessarv 

several  casks  ofintoxicatlng  wines,  con-  to  be  alleged,  it  Is  considered  as  a  direct 

taining    twenty-tive   gallons,  more   or  and  positive   averment,    and   as   such 

less."  It  was  held  that  an  officer  serving  traversable  in  the  same  manner  as  it  no 

the  warrant  was  not  justified  by  it  In  videlicet  had  been  employed.    Skinner 

seizing   any  " intoiicating  liquors"  v.  Andrews,  1  Saund.  170;   Stukelejc. 

other  than   "French   brandy,"  "gin,"  Butler,  Hobart  17s ;  Haymon   i-.  Rog- 

and  ''intoxicating  wines."    The  court  ers.  1  Str.  233;  Bissex  t>. Btssex.sBurr. 

■aid  that  "  the  natural  and  proper  use  1739;  Knight  v,  Preston,  3   W lis.  331* 
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flOcM  and  Bbot.                           VIDE  LICE  T.  OAm  ud  Xfltet. 

Giimwood  r.  Bsrrit,  6  T.  R.  460;  Da-  evidence  of  thedaj,  although  he  prove* 
kin's  Case,  1  Seund.  391;  Res  r.  that  the  contract w«>  made  within  such 
Stevens,  5  East  354 ;  Marks  v.  Lahee,  ■  time  and  upon  such  terms  that  it 
3  Bing.  N.  Cas.  408;  3J  E.  C.  L.  181  ;  must havebeenusurious.  Fox  !■. Keel- 
Smith  v.  Dixon,  7  Ad.  &  El.  I ;  34  E.  ing,  1  Ad.  &  El.  670;  29  E.  C.  L.  ij%. 
C.  L.  1 1 ;  Green  v.  Rennet  1  t.  R.  See  sUo  G  r  1  m  w  a  o  d  v.  Barrit,  6  T. 
656;  Hex  K.  York,  5  T.  R.  71;  U.  S.  v.  R.  460. 

Kirnham,  I  Mason  (U.  5.)  57;  Jansen  When  it    is   necessarr    to  stat«   the 

p.  Ostrander,  i  Cow.  (N.  Y.)  670;  Pul-  grant  of  letters  of  administration  to  a 

ford  V.  Johnson,  35  Conn.  32;  Frank  v.  plaintiff  suing  as  administrator,  if  the 

Morris,   57   III.   139;    11    Am.  Rep.  4;  daj  of  the  grant,   though  laid  under  a 

Com. I'.Lavonsair,  i33Mat».  1;  Butter-  videlicet,  is  incorrectly  stated  to  have 

worth  V.  Western  Assur.  Co.,  iti  Mass.  been  on  a  day  subsequent   to  the   al- 

491;  Statef.  Murphy.JS  Vt  548;  Ladue  leged  date  of  the  promise  to  the  in  tea - 

V.  Ladue,  16  Vt.  189;  Bruguier  v.  U.  tate,  it  wttl  be  bad  on  special  demurrer, 

S„  I  Dakota  5;  Foster  i:  Pennington,  although  preceded  by  the  words,  that 

31  Me.  178.     Thus,  I(  the  condition  of  after   the   death    of    the    intestate,    to 

a  bond  Is  to  perform  the  award  of  I.  wit,  on  such  repugnant  day,  the  lettera 

Sq  (D  be  delivered  on  or  before  the  3i8t  were  granted.     Ring  v.  Roxbrough,  1 

of  Maj,   and  the  defendant  pleads  no  Tyr.468. 

sward,   and   the  plaintiff  replies  that.  An  averment  in   a  declaration  of  the 

after  the  making   of  the  bond  and  be-  day   of  a    former    trial    must    exactly 

fore  the  coinmencement  of  the  action,  agree  with  the  record  to  be  produced 

to  wit.  on  the  aist  of  May,  the  arbitra-  in  evidence  to  support  it,  though   !t  b« 

tor  made  his  award,  here  the  scilicet  Is  laid  under  a  videlicet.     Fope  v.  Foster, 

a  positive   averment  that    the    award  4T.  R.590. 

was  made  within   the  time   limited  by  Where,  in  an  action  upon  a  contract 

the  condition,  and  may,  therefore,  be  of  warranty  in  the  sale  of  a  quantity  of 

traversed    and    iuue   taken     upon   it.  oil,  the  declaration  alleged, that  the  de- 

Gleason   v.   M'Vickar,    7   Cow.   {N.  fendant  utidertook  that  the  oil   was  of 

Y.)  ^.  ■  "  good  and  superior  quality,  to  wit, 

Where   time  is   material,   stating  it  prime   quality  winter  oil,"   it  was  held 

under  a  videlicet  will  not  make  it  Im-  that  the  words  under  the  vidrlictt  were 

material.     Edge  s.  Strafford,  I  C.  &  J.  material  and  traversable.     Hastings  v. 

M4;  Partridge  I'.Coates,  R.&  M.  153;  Levering,  1  Pick.  (Mass.)  214;  13  Am. 

Schlatter  v.  Rector,  i  Mo.  2S6.  Dec.  410. 

In  Bissel  v.  Drake,  19  Johns.  (N.  In  a  complaint  charging  a  misde- 
Y.)  68,  which  was  a  case  of  trover  for  meanor,  the  defendant  is  not  precluded 
a  promissory  note,  the  declaration  from  traversing  any  material  allegation, 
stated  the  note  to  be  for  f  iSo,  and  it  although  made  under  a  videlicet.  State 
appeared  in  evidence  to  be  for  the  sum  v.  Phlnney,  31  Me.  439. 
ofljoa  Thecoortaaid:  "Theamount  Where  matter  of  contractisprecluded 
of  the  note  was  material,  and  it  being  in  answer  to  sn  action,  and  the  terma  of 
laid  under  a  videlicet  will  not  in  such  the  contract  are  material  to  the  de- 
caae  dispense  with  strict  proof  of  the  fense,  those  terms,  though  staled  under 
allegation.  .  .  .  Where  the  party  a  videlicet,  must  still  be  proved,  Rob- 
is  incapable  of  stating  the  date  and  son  «.  Fallon,  3  Bing.  N.  Cas.  396;  31 
amount  of  the  note  of  which  be  is  die-  E.G.  L.  173. 

posses^d,  the  law  will  not  require  him  In  Paine  v.  Fox,  16  Mass.   133,  Far- 

to  make  such  statement.     It  will   be  ker,  C.  J.,  for  the  court,  said  that  the 

satisSed  by  an  allegation  that  the  note  words  following  a  ri'(/Wi'«*  in  a  declara- 

ia  of  great  value,  to  wit,  of  the  value  of  tion  arc  not  to  be  taken  as  an  averment 

a  certain  sum ;  but  iiere   the   plaintiff  and  are  not  traversable.     But  in  Hast- 

ha»    undertaken   to   state   the    precise  inga  t'.  Lovering,  a  Pick.  (Mass.)  122; 

■    ■'  '         'ven,  13  Am,  Dec.  420,  the  same  judge,  in  de- 

nilh  livering  the  opinion  of   the  court,  re- 
ferring to  this  observation,  said  :  "Thla 

3en-  was  undoubtedly  a  mistake.    It  is  onl^ 

J,.   _  _ ..J  _.   where   the  allegation  so   expressed   is 

wj>iLiiii:[   must  be  fltated  in  (\m:  decla-  Immaterial    and    might    have     been 

ration,  and  must  be  proved  as  laid,  even  omitted  that  tt  shall   not   be  trav. 

though  under  a  I'l'i/Wirii/,  and  the  plain-  ersed,  and  may  be  rejected  as  wholly 

tiff  will  be  nonsuited   if  he  fails  to  give  useless." 
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VIEW—VILLAGE. 

want  of  a  videlicet  will,  under  some  circumstances,  make  an  aver- 
ment material  that  would  otherwise  not  be  so.'  But  Chitty  is  in- 
clined to  the  view  that  the  omission  of  a  videlicet  should  not  im- 
pose upon  the  pleader  the  necessity  of  proving  precisely  as  stated 
matter  which  would  not  require  such  proof,  if  averred  under  a 
videlicet*  And  it  seems  that  the  rule  has  no  application  in  crim- 
inal pleading.'  If  that  which  comes  under  a  videlicet  is  imma- 
terial, or  of  mere  form,  its  repugnancy  to  what  precedes  does  not 
affect  the  pleading,  but  it  will  be  discarded  as  superfluous  and 
void.*  But  it  will  not  be  rejected,  if  it  can  be  reconciled  and 
made  restrictive.* 

TTEW. — View  by  jury  generally,  see  Jury  and  Jury  Trial, 
vol.  12,  p.  367;  in  condemnation  proceedings,  see  EMINENT  DO- 
MAIN, vol.  6,  p.6^s;  in  criminal  cases,  see  CRIMINAL  Procedure. 
vol.  4,  p.  879;  Homicide,  vol.  9,  p.  725 ;  arrest  upon  view,  see  AR- 
REST, vol.  I,  p.  732;  view  of  body  by  a  coroner,  see  Coroner, 
vol.  4,  p.  178 ;  view  of  property  by  assessors  of  taxes,  see  TAXA- 
TION, vol.  25,  p.  225  ;  in  laying  out  highway,  see  Eminent  Do- 
main, vol.  6,  p.  61 5 ;  Streets,  vol.  24,  p.  50. 

TILLAaE — (See  also  Municipal  Corporations,  vol.  15,  p. 
933;  Towns  and  Townships,  vol.  26,  p.  98). — In  early  Englidi 
law  "village"  and  town  seem  to  have  been  used  synonymously.* 

1.  Dakin's   Case,    a    Saund,    391    c;  Hawks(N.  Car.)  460;  Vail  v.  Lewte.f 

Sjimmons  v.  Knox,  3  T.  R.6s ;  Smith  v.  Johns.  (N.  Y.)  451 ;  4  Am.  Dec.  300; 

Dixon,  7  Ad.  &  El.  i ;  34  E.  C.  L.  11  ;  Gleason  v.  M'Vickar,  7  Cow.  (N.   Y.) 

Crispin  v.  Williamson,  8  Taunt.   107  ;  45  ;  State  v.  Brown,  jt  Cono.  1 ;  I«w<« 

4  E.    C.  L,  36;  Brlstow  v.  Wright,  3  ti.  Hitchcock.  10  Fed.  Rep.  5;  Straight 

Dotig,  668;  DeminK  '".   Grand  Trunk  n.  Hanchelt,33lll.  App-jS^iGuschnor 

R.  Co.,  48  N.  H.,  463;  3  Am.  Rep.  167;  v.  Keith,  9  III.  App.  416;  BlackweU  r. 

Jansen  ri.  Ostrander,  I  Cow,(N.Y.)67o.  Board,  etc.,  s  Blackf.  (Ind.)  143;  Block 

Where,  in  an    action   for  breach  of  ti.  O'Hara,  i  Mo.  145. 
iirarrantji   upon    the    sale  of    perEonal         B.  Wilson  v.  Mount,  i  Vet.  Jr.  194. 
chattels,  the  plaintiff  set  forth  the  price         S.  Co.   Litt.  11^   b;   Touchstone  91. 

Eaid  for  the  goods,  without  a  ■videiicei.  See  also  Rex  v.  Showier,  3  Burr.  1391; 

e  was  held  bound  to  prove  the  precise  Rex  v.  Morton,  i  T,  R.  374.    And  see, 

turn  alleged,  It  being  made  material  \sj  as  to  "village"  used  inadvertently  for 

the  form  of  the  allegation.  Durstan  v.  town,  State  ti.  Lake  Citj,  25  Minn.  404. 
Tuthan,   ciitd  \n   Sjmmons  Ti.   Knox,         Enfield  i>.  Jordan,  119  U.  S.  684,  wu 

3  T.  R.  67.  a  suit  against  an  Illinois  town  to  re- 

Where  [he  declaration  stated  that  in  cover  the  amount  of  interest  coupons 

coDsideration  that  the  plaintiff  would  made  bj  the  town.     The  case  invohed 

buy  fortj-Sve   sheep  for  £54   iis.  6d.,  an   inquiry  into  the  use  of  the  words 

the  defendant  undertook  that  they  were  "  town  "  and  "  village  "  in  the  lllitm 

sound,    and   the  plaintiff    proved    the  statute.     In  this  case  the  ^iii'ei/.S/ii/M 

price  to  be  £54   12s.  6d.,  the   variance  Supreme   Court  ovtrraled    Welch  r. 

was  adjudged  fatal  for  want  of  a  videli-  Post.  99  III.  471,  a.iiA  follo-aied  Martin 

cei.     Arnlield  v.  Bates,  3  M.  &  S.  173.  v.  People,  87  111.  i;z4,  >nd  declared,  in 

9.  1   Chitlj'8  PI.   (i6th  Am.  ed.J,  p.  effect,  that  in  Illinois  an  incorporittil 

336.    See  also  3  Catnpb.  307,  note ;  Pul-  town  and  an  incorporated  village  were 

ford  V.  Johnson,  35  Conn.  ^2.  one  and  the  same  thing.      The  courl 

I.  Rex  V.   Gllltiam,  6  T.    R.  265;  i  said:  "  This  questiondependnupon  the 

Chitty's  PI.  (i6th  Am.  ed.),  p.  326.  use   of  words'town " 

*.  Bishop    of     Lincoln    v.    Wolfer-  the  laws  of  Illimois. 
■tan,  t  W.Bl.   495;  State  v,  Haney, 
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EDglish  tpeech  will  not  ctrrj  us  far  of  this  commonwealth  are  empovrered 
towards  3  solution.  The  dictionarieG  to  make  bT-]BW>  to  prohibit  horte 
tell  u»  that  the  word 'town '  Bignlfle*  racing  in  the  streets  of  the  town;  by 
inj  walled  collection  of  houges.  But  the  Revised  Code  of  1844,  in  the  chap- 
thai  is  its  antique  meaning.  By  mod-  ter  entitled  'Of  Towns,'  the  pouncil  and 
em  use,  It  Is  said  to  be  applied  to  an  board  of  trustees  of  any  town,  hereto- 
undefined  collection  of  houses,  or  hsbi-  lore  or  hereafter  established,  may 
tations ;  also  to  the  inhabitants ;  em-  cause  to  be  made  ■  survey  and  plan  of 
phaticallj  to  the  metropolis.  Again,  a  the  town,  showing  each  lot,  public 
town  is  any  collection  of  houses  larger  street,  etc.,  to  lay  aut,a[ ter.  improve,  and 
tbxn  a  village  ;  or  afly  number  of  houses  light  the  streets,  and  to  adopt  various 
(o  which  tielongs  a  regular  market,  and  munlclpat  regulations  relating  to  public 
which  is  not  a  city.  The  same  author-  grounds,  markets,  health,  nuisances, 
iticE  define  a  village  as  a  small  collec-  supply  of  water,  fire  departments,  etc. 
tion  of  houses  in  the  country,  less  than  Most  of  these  towns  were  nothing  but 
■  town.  According  to  this  distinction,  villages.  The  close  connection  between 
the  law,  in  giving  power  to  '  any  vil-  Virginia  and  Kenlaciy  and  the  early 


which  we  can  hardly  suppose  was  in-  to  the  townsof  A'eiufiii^^aiirfandiVeif 
tended.  The  supreme  court  of ///ihdij,  T'crt,  are  called  townships,  though  the 
in  a  recent  decision  against  the  power,  word  '  town '  is  also  applied  to  them  in 
to  which  we  shall  presently  refer,  is  Illimoii.  In  these  states  the  words 
obHgedtosay,' why  incorporated  towns  'town'  and  'village'  are  indiscrimi- 
*cre  omitted  in  that  act  Cannot  now  be  nately  applied  to  large  collections  of 
known.'  In  seeking  aid  from  collateral  houses  less  than  a  city.  These  results 
sources,  we  shall  probably  derive  more  are  gathered  from  an  examination  of 
light  from  the  political  use  of  the  terms  the  laws  and  constitutions  of  the  states 
town'  and  'village'  In  this  country,  named  ;  and  we  should  have  no  faesita- 
than  from  general  lexicography.  In  tioa  in  saying  that  in  Illinois,  an  Incor- 
NFH-EnglandinANeto  TorkiioviTmtf  porated  town  and  an  incorporated  vll- 
thepoliticalunitsof  territory, into  which  lage  were  one  and  the  same  thing,  were 
the  county  is  suttdivided,  and  answer,  it  not  for  the  decision  of  the  supreme 
polilicilly,  to  parishes  and  hundreds  in  courtof  that  state  to  the  contrary.  In  the 
England,  but  are  vested  with  greater  caseof  Welch f.Post,99  111.  471,  already 
powers  of  local  government.  In  Dela-  alluded  to,  which  decision  was  made  In 
Bvrf,  the  counties  are  divided  into  relation  to  the  identical  bonds  in  ques- 
hundreds.  the  words  'town'  and  'village'  tion  In  this  suit.  ...  We  feel  corn- 
being  indiscriminately  applied  to  col-  pelted  to  say  that  we  regard  the  views 
lections  of  houses.  In  Maryland  and  expressed  in  the  case  of  Martin  v.  Peo- 
mogt  of  the  Southern  States,  the  pollt-  pie,  S7  111.  51^  as  the  more  sound  and 
icslanitofterritoryisthecountj.though  convincing  of  the  two.  It  seems  to  us 
this  Is  sometimes  divided  into  parishes  that  the  legislature  of  Illinois,  In  theact 
idd  election  districts  for  limited  pur-  for  the  incorporation  of  cities  and  vil- 
poies.  The  word  'town'  is  used  In  a  lages,  intended  to  avoid  hereafter  the 
broad  sense  to  include  all  collections  of  use  of  the  ambiguous  word  '  town  ,'  aa 
houses  from  a  city  down  to  a  village,  applied  to  the  smaller  class  of  Incorpo- 
Thus.  in  Virginia,  by  an  act  passed  In  rated  municipalities,  and  to  designate 
'7T8.  on  the  death  or  removal  of  'any  them  by  the  single  term  of  '  village.' 
one  of  the  trustees  and  directors  of  the  This  conclusion  is,  on  the  whole,  so  ob- 
Kveral  towns  within  this  slate,  not  in-  vlous  that  we  do  not  hesitate  to  adopt 
corporated,"  provision  is  made  for  fill-  it,  and  to  hold  (hat  the  town  of  Enfield 
iiig  the  vacancy  :  by  act  of  1793,  'elect-  is  a  village  within  the  meaning  of  the 
ors  of  towns  entitled  to  representation  amending  act  of  February  ^^,  1869. 
ia  the  House  of  Delegates'  are  author-  We  may  add,  as  a  strong  corroboration 
ized  to  vote  at  their  respective  court-  of  what  has  been  said,  that  in  the  9th 
houses  for  representatives  In  Congress:  section  of  that  act  the  word 'town  '  is 
i>T  the  Revised  Code  of  1819,  trustees  used  indiscriminately  with  the  word 
u  the  respective  unincorporated  towns  'village.'     The  language  is:  'It  shall  be 
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VINDICTIVE  DAMAGES— VIOLATING  LAW. 

A  village  is  an  assemblage  of  houses  in  the  country,  less  tbaa 
a  town  or  city.^ 

VINDICTIVE  DAHAOES.— See  Exemplary  Damages,  voL  7,  p. 
448. 

VmOTO  LIOTOES.— See  Intoxicating  Liquors,  vol.  11,  p. 
571- 

VIKTNER. — A  vintner  is  one  who  sells  wine,  and  a  covenant 
prohibiting  the  trade  of  a  "vintner,"  includes  a  person  selling 
wines  not  to  be  drunk  on  the  premises* 

VIOLATING  LAW  (DrsUEAirCE).— (See  also  Accident  Insur- 
ance, vol.  I,  p.  87;  Life  Insurance,  vol.  13,  p.  629.) 

I.  In  Oeneial,  456.  e.  Scienter,  463. 

II.  First   Stage:'  "Violating   Law"  3.  Closenesj    of   Conarellim  Si- 

Not  Memioned,  457.  tween     rrohibited   Ad  ni 

III.  Second  Stage  :  Deatb  in  "  VioUt-  Death  »r  Injury,  464. 

ing  Law"  Expreasly  Excepted,"  a.  Must  Be  Ca'uiat,^ 

459-  *.  ApplUatiom  ef  R*lt,ifi\- 

.     1.   What  Is  Meant   by  the   Term  (1)  Instances  of  Liiirel 

"  Law"  459.  Cenitruction,  465. 

a.  Applied  tc  All  Law,  M.  (a)  Instances  tf  Strict  Cf 

b,  AfpUed   to    Criminal    Z-a-w  sirartion,  466. 

Only,  460.  IV.  Third  Stage  :    Specific  Violibou 

C.  Not  Limited  to  Felonies,  460.  of  Law  Prohibited,  468. 

d.  Does  Not  Include   Suicide,  V.  Questions  of  Evidence  ami  Plead- 

462.  ing,  469. 

L  In  CteHBKAL. — A  common  exception  clause,  in  policies  of  life 
and  accident  insurance  in  current  use,  is  one  which  purports  to  re- 
lieve the  insurer  from  liability  for  death  or  injury  in  or  while  vio- 
lating law.  The  object  and  purpose  of  this  provision  are  not  far 
to  seek.  Insurers  recognize  in  lawless  and  reckless  characters  an 
undesirable  risk,  and  hence  prefer  not  to  offer  them  indemnity. 

lawful  for  the  incorporate  authorities  of  na a nner  pointed  out  hy  the  ttatntt  in 

anj'incorporate  cityor village,  through  that  regard.    The  court  said:   "Auj 

which  said  railroad  shall  be  located,  to  »mall   assemblage    of   liou&es,  ior 

donateorleasetosaidrailroadcompany,  dwellings,  or  bu  Bine  sa,  or  boih- i" 

as  a  right  of  way,  the  right  to  lav  a  sin-  the  country,   constitutes   a  villagt' 

gle  or  double  track  through  said  city  or  whether  they  are  situated  upon  it^-^ 

incorporated  village,  or  any  portion  of  larly  laid  out  Streets  and  alky»  or  n"*- 

the  8ame,oran7Btreetorhighway,that  Illinois  Cent.   R.  Co.  v.  Williuns.  I 

the  said  railway  company  shall   elect  111.  49;  a/>lforW  in  Toledo.elcR.Co- 

for  that  purpone,  eicept  at  the  option  v.  Spangler,  71  111.   569,  vrhert  it"" 

■" '  held  that  a  place   where  there  *«  » 

station  house,  ■  warehouK,  •  'Wr<i  • 
blacksmith  shop,  a  post  office,  wd  6" 

1.  RuEsel  V.  Detroit,  etc,  Ins.  Co.,  80  or  six  dwelling  houses,  was  a  vilU|:F. 

Mich.  ^10.  folloTving  Webster's  Diet.  VlUase,    wlUUs  Ui*  lUcliKU  Ho»- 

A  town  or  village,  within  the  mean-  itMUl  Law.  does    not   neceesarilj  "i^ 

ing  of  the  statute  requiring   railroad  an  incorporated    "  village."   Booch*™ 


corporations  to  construct  fences,  may  v.  Boura,  57  Mich.  8.  _ 
rtist,  although  there  is  no  plat  of  the  3.  Wells  v.  Attenborough,  34  U  '' 
dedicating  streets,  etc.,  in   the     N.  S.  311. 
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And  this  purpose  lias  met  the  approval  of  some  courts  of  high 
standing.  It  was  said  in  one  of  the  early  cases  where  the-  clause 
was  construed :  "The  company,  in  protecting  themselves  against 
accident  or  death  caused  by  a  violation  of  law,  acted  upon  a  wise 
and  prudent  estimate  of  the  dangers  to  the  person  generally  con- 
nected with  such  violations."  *  So,  in  a  recent  decision  by  the 
supreme  court  of  Vermont^  where  the  violation  of  law  was  of  a 
minor  grade,  it  was  observed:  "The  liability  to  accident  must 
be  greatly  enhanced  in  the  case  of  a  person  who,  like  the  plaintiff, 
engages  in  hunting  or  traveling  about  the  country  on  Sunday,  in 
open  violation  of  law,  as  compared  with  one  who  observes  the 
law." 

Nevertheless,  while  the  purposes  of  this  provision  have  received 
judicial  sanction  in  some  quarters,  the  clause  on  the  whole  can 
hardly  be  said  to  have  been  effectual,  in  its  ordinary  form,  in  re- 
lieving the  insurer  from  liability  for  the  excepted  acts.  The  his- 
tory of  litigation  concerning  it  fails  to  disclose  a  disposition,  on 
the  part  of  a  majority  of  the  courts,  to  enforce  the  clause,  and  the 
grounds  on  which  enforcement  is  denied,  have  given  rise  to  some 
very  peculiar  decisions.  One  explanation  of  this  is  probably  the 
fact  that  the  phraseology  of  the  clause  is  so  general  and  lacks  the 
specific  terms  which  are  thought  necessary  in  order  to  apprise  the 
insured  of  the  limitations  in  his  contract. 

The  litigation  upon  this  subject, while  not  so  extensive  as  that  con- 
cerning certain  other  clauses,  presents  some  interesting  questions, 
has  occasioned  some  novel  departures,  and,  on  the  whole,  forms  a 
most  curious  as  well  as  important  chapter  in  the  taw  of  insurance. 

n.  Hsbt  Staqi:  "Tioiatihs  Law"  Not  KsKTioimi. — As  in  the 
case  of  many  other  clauses  of  the  insurance  contract  in  its  various 
forms,  that  which  constitutes  the  subject  of  this  treatise  acquired 
its  present  condition  only  after  passing  through  a  stage  during 
which  it  does  not  expressly  appear  in  the  policy  at  all.  The  ex- 
istence of  an  implied  exception  having  an  effect  substantially  like 
that  intended  by  this  clause,  seems,  however,  even  at  this  early 
period,  to  have  been  recognized  by  the  courts  and  to  have  re- 
ceived enforcement  at  their  hands.  The  instances  in  which  the 
rule  was  thus  applied  were  exclusively  cases  of  life  insurance, 

1.  TraTcleis'   Ins.  Co.  v.   Seaver,  ig  onen  become  the  leading  parttee  In  the 

Wall.  (U,   S.)  531.     The  unlawful  act  conduct  of  the  affair  when  Urge  siima 

in  that  case  was  B  horse  race  for  monej',  of  monej  are  wagered,  have  led  to  its 

and  Miller,  J.,  further  commented  upon  denundatlon    bv     man^    wise    and 

the  policv  of  inserting  Ihe  clause  as  fol-  thoughtful  people,  and  very  surely  adds 

lows;  "  In  the  class  of  cases  under  con-  to  the  risk  of  personal  injuiy  to  the 

■ideration  we  hare  no  question  that  the  rider  or  driver.      It  was    against    this 

sum  of  monej  often  at  stake  stimulates  general    speciet  of   danger,   attending 

to  further  act*  of  carelessness,  in   the  nearly  all  Infractions  of  the  law,  that 

wa;  ot  violence,  fraud,  and  a  disregard  the  company   sought  to  protect  itself 

of  the  rules  of  fair  racing,  which  in-  by  the   clauBC   of  the   policy  in  ques- 

creiue  largely  the  dangers  always  at-  tion." 

tendantonthatsport.    The  class  of  men  9.  Duran  v.  Standard  I^^  etc.,  Co.,  63 

who  collect  on  such  occasions,  and  who  Vt.  437;  li  Atl.  Rep.  530. 
467 
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but  the  reasoning  upon  which  they  rest  is  quite  as  applicable  to 
accident  policies,  and  an  historical  view  of  the  development  of 
this  clause  (by  which  alone  its  present  import  can  best  be  under- 
stood) would  clearly  be  incomplete  without  an  examination  of  the 
early  authorities. 

In  a  case  which  came  before  the  House  of  Lords  in  1830,*  the 
insured  under  a  life  policy  had  been  executed  for  forgery,  then  a 
capital  crime  in  England.  The  assignees  of  the  policy  sought  re- 
covery of  its  proceeds,  but  their  right  to  do  so  was  emphatically 
denied  upon  the  sole  ground  of  public  policy.  The  reasoning  of 
the  Lord  Chancellor,  who  delivered  the  opinion,  shows  that  in 
the  view  of  the  eminent  tribunal  for  which  he  was  speaking,  not 
only  was  "  death  from  violating  law"  not  excepted,  but  also  that 
it  could  not  lawfully  be  included.  He  observes:  " Suppose  ia 
the  policy  itself  this  risk  had  been  insured  against ;  that  is,  that 
the  party  insuring  had  agreed  to  pay  a  sum  of  money  year  by 
year,  upon  condition  that  in  the  event  of  his  committing  a  capital 
felony,  his  assignees  shall  receive  a  certain  sum  of  money — is  it 
possible  that  such  a  contract  could  be  sustained?  Is  it  not  void 
upon  the  plainest  principles  of  public  policy  ?  Would  not  such  a 
contract,  if  available,  take  away  one  of  those  restraints  operating 
on  the  minds  of  men  against  the  commission  of  crimes  P  namely, 
the  interest  wc  have  in  the  welfare  and  prosperity  of  our  connec- 
tions. Now,  if  a  policy  of  that  description,  with  such  a  form  fA 
condition  inserted  in  it  in  express  terms,  cannot,  on  grounds  of 
public  policy,  be  sustained,  how  is  it  to  be  contended  that  io  a 
policy  expressed  in  such  terms  as  the  present,  and  after  the  events 
which  have  happened,  we  can  sustain  such  a  claim  }  Can  we,  in 
considering  this  policy,  give  to  it  the  effect  of  that  insertion,  which 
if  expressed  in  terms  would  have  rendered  the  policy,  as  far  as 
that  condition  went,  at  least,  altogether  void  P  "  The  conclusion 
thus  reached  by  the  highest  authority  in  Great  Briiain  has  been 
confirmed  by  other  expressions  from  the  courts  of  that  country,* 

1.  Amicable  Soc.  v.  Bolland,  4  Bllgh.  inal   law   of    the    country.     To  itoM 

N.  S.  194 ;  3  Dow.  &  C.  I ;  1  Bigelow's  the  obligaUon  to  paj-,  the  act  of  the 

Life  &  Ace.  Ins.  Rep.  340.    This  ded-  partj'    Insured,    which     produced    ihe 

»ion  in  effect  overrules   (though  it  does  event,  must  be  done  frsudulenti;,  for 

not    mention)  Boltand    v.     Disney,  3  the    very   purpose    of   producii^   the 

Russ.  351,  arising  out  of  the  same  cir-  event." 

cumstances  and  decided  In  the  court  of        S.  Horn  f.  Anglo-Australian,  etc.,  L. 

chancery  some  three  vea™  before.  There  ins,  Co.,  7  Jur.  N.  S,  673;  a  Bigelow'i 

theMasteroftheRoirahadsaid.speaking  Life  &  Ace.  Ins.  Rep.  601.  where  Vice 

of  thesamecontract:  "Wherethepol-  Chancellor   Wood  cites  AmicaUe 

icj'  does  not  provide  that  the  obligation  Soc.   v.  Bolland,  4   Bligh.  N.  S.  194; 

to  pay  shall  determine,  Jf  the  event  111'  3   Dow.  &  C.   1,  and   observes;  "Al- 

sured  against  shall  happen  In  a  certain  though   nothing  was  said  in  the  pol' 

specified  manner,  then,  it  the  event  does  icy  one  way  or  the  other,  the  lawwould 

happen  in  that  manner,  the  obligation  infer  as  a  condition   that  the  eiccution 

to  pay  shall  not  determine,  merelj  be-  of  the  insured,    In   consequence   of  > 

cause  the  conduct  of  the  party  insured  crime  committed  by   him,  was  not  one 

produced  the  event,  even   though  such  of  the  cases  in   respect  of  which  the 

conduct  was  an  offense  against  the  crim-  policy  would  become   payable."     Ctm- 
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and  the  doctrine  has  received  judicial  sanction  in  A mer- 
tea.* 

UL  Bicono  STAOX :  SXAtH  nr  "  Tiounxe  Lav  "  Ksfbehlt  Ex- 
atPIKD. — ^It  was  hardly  to  be  expected,  however,  that  insurers 
would  long  rely  for  immunity  from  this  cause  of  death,  upon  the 
doctrine  of  public  policy  which  the  history  of  analogous  clauses 
in  the  policy  had  shown  to  be  insecure.*  Accordingly,  from 
almost  the  first,  accident  pohcies  were  expressly  so  written  as  to 
relieve  the  insurer  from  death  in  "violating  law,"  The  phrase- 
ology has  varied  much,  but  in  all  its  forms  the  clause  has  con- 
tained these  essential  words  or  their  equivalents,  and  the  history 
of  litigation  concerning  it,  is  largely  one  of  conflict  between  strict 
and  liberal  theories  of  interpretation,  as  applied  to  the  scope  of 
the  clause.  This  is  generally  true  of  all  the  litigated  questions 
which  have  arisen  concerning  the  clause;  it  is  particularly  true  of 
that  which  arises  at  the  outset,  viz. : 

L  ■WhatlBMBaBtbyth8TBnii"Law" — a.  Applied  TO  All  Law, — 
There  is  some  authority  for  the  doctrine  that  the  words  "  violat- 
ing law  "  are  comprehensive  enough  to  include  any  breach  of  pos- 
itive law,  regardless  of  whether  or  not  it  constitutes  a  crime.  In 
an  Indiana  case,  after  an  exhaustive  discussion  of  this  point,  the 
conclusion  was  summed  up  as  follows ;  "A  known  violation  of  a 
positive  Law,  whether  the  law  is  a  civil  or  a  criminal  one,  avoids 
the  policy  if  the  natural  and  reasonable  consequences  of  the  vio- 
lation are  to  increase  the  risk ;  a  violation  of  law,  whether  the  law 
is  a  civil  or  a  criminal  one,  does  not  avoid  the  policy  if  the  natu- 
ral and  reasonable  consequence  of  the  act  does  not  increase  the 
risk."*  And  previous  to  this,  it  was  observed:  "Suppose  the 
death  occurred  from  injury  received  while  the  assured  was  at- 
tempting to  obtain,  by  force,  the  possession  of  a  chattel  of  which 
another  was  in  peaceable  possession,  the  title  to  which  was  claimed 
by  both,  but  which  was  really  in  the  assured,  the  case  would  come 

fart  Moore  v.  Woolsey,  ^  El.  &  Bl.  elude  the  defendant  from  Insuring  her 
I41;  3  Bigelow's  Life  &  Ace,  Ins.  Cas.     agaitiBt  its   c "   ' —   —   — 


_B,  where  the  doctrine  U  again  recog-  have  no  queBtion    that  a 

Qized  through  Lord  Campbell,  who  re-  sure  a  woman  against  Che  risk  of  her 

fuaed  to  extend  it  to  policies  which  have  dying  under  or  in  consequence  of  an  II- 

been  aMigncd.  legal   operation  Tor  abortion  would   be 

1.  Hatch  i>.  Mutual   L.  Ins.  Co.,  iso  contrarj' to  public  policj', and  could  not 

Ma«s.  5jt>,  where  the  insured  died  from  be  enforced  in  the  courts  of  thia  com- 

Ihe  effects  of  an  illegal   operation  vol-  monwealth." 

uDtarilj'  submitted  to  for  the  purpose  of  "  It  whs  long  ago  decided  that,  In  the 
producing  abortion.  While  the  policj  absence  of  any  provision  to  that  effect, 
in  thii  case  contained  the  express  ex-  a  felonious  act  resulting  in  death  avoids 
ceptlon  of  death  "in  consequence  of  apoUcy  of  life  insurance."  Wolffi'.  Con• 
'  .  ,  the  violation  of  laws,"  the  court  necticut  Mut.  L.  Ins.  Co.,  5  Mo.  App. 
does  not  found  Its  decision  upon  the  343,  filing  Amicable  Soc.  ■o.  BoUand,  a 
clause  only,  but  says :  "  We  are  of  opin-  Dow.  &  C.  1. 

ion  that  no  recovery  can  be  had  in  this  9.  £.  g.,  the  clause  excepting   aul- 

case,  because  the  act  on  the  part  of  the  cide. 

uwred   causing  death   was  of  euch  a  8.  Bloom  v.  PVanklin  L.  Ins.  Co.,  97 

character  that  public  policy  would  pre-  Ind.  478)  49  Am.  Rep.  469. 
469 
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within  the  proviso,  for  the  reason  that  the  risk  was  increased;  and 
the  death  caused  by  the  violation  of  law  by  the  assured,  although 
such  law  was  the  civil  only,  the  deceased  having  committed  no 
breach  of  the  peace  or  any  indictable  offense."  * 

b.  Applied  to  Criminal  Law  Only.— A  view  quite  contrary 
to  the  above  was  thus  expressed  by  the  supreme  court  of  Massa- 
chusetts: "  The  condition  that  the  policy  should  be  null  and  void, 
among  other  grounds,  in  case  the  insured  should  die  '  by  the 
hands  of  justice  or  in  the  known  violation  of  any  law '  of  the 
state  or  country  where  he  resided  or  which  he  was  permitted  to 
visit,  must  be  construed  to  refer  to  a  voluntary  criminal  acton 
the  part  of  the  assured,  known  by  him  at  the  time  to  be  a  crime 
against  the  law  of  such  state  or  country.  Applying  the  maxim 
Hoscitur  a  sociis,  and  remembering  that  such  a  clause  ought  not 
to  be  so  interpreted  as  to  work  a  forfeiture  unless  that  intention 
is  apparent,  as  well  as  from  the  natural  import  of  the  words  '  kno^'n 
violation  of  law,'  we  conclude  that  they  do  not  extend  to  mere 
trespasses  against  property  or  other  infringements  of  civil  laws 
to  which  no  criminal  consequences  are  attached."*  In  accord- 
ance  with  this  view  the  clause  was  held  not  to  apply  where  the 
insured  was  killed  while  attempting  to  seize  property  of  the  slayer 
in  payment  of  a  debt,'  or  in  a  rencounter  with  pistols,  where  the 
insured  fired  in  self-defense,*  or  in  a  quarrel  provoked  by  the 
insured  but  which  he  had  abandoned  and  retreated  from  when 
he  was  slain,* 

c.  Not  Limited  to  Felonies. — In  an  early  Missouri  case,* 
the  view  is  expressed  that  the  clause  excepting,  with  other  clauses, 
"  death  in  the  known  violation  of  any  law  of  the  state,"  should, 
under  the  maxim  noscitur  a  sociis,  "  be  construed  only  to  extend 

L  Grover,  J.,  in  delivering  the   dis-  4.  In  Overton  w.  St.  Louis  MutL.ln(. 

sentlng  opinion  in  Bradley   v.   Mutual  Co.,  39  Mo.  123  ;  90  Am.  Dee.  455;  1 

Ben.  L.  Ins.  Co.,  4.;  N.  Y.  413  ;  6  Am.  Bigeiow's  Life  &   Ace.  Ins.  Rep.  Ji^ 

Rep.  115.   The  majority  opinion  passes  the  court  said:    "To  exonerate  0»w- 

thia  point  without  deciding  it,  Rapallo,  ton  from  criminal   agency,  or  to  pre- 

J.,  merely  remarking  that  a  difference  elude  a  rorfeiture  of  the  policy,  it  mHl 

of  opinion  thereon   existed  among  the  be  shown  by   the  evidence  that  when 

members  of  the   court.     Compare  Ac-  he  fired   his  pistol   he  had  reasonable 

cident  Ins.  Co.  v.  Bennett,   go   Tenn.  cause   to   apprehend   a  design  on  the 

156,  where  the  court  mentions  the  con-  part  of  Williams  to  do  him  a  great  per- 

flict  of  authority  on  this  point,  but  ex-  sonal   injury,    and   alio  that  he  appre- 

presses  no  opinion.  hended   imminent  danger  of  such  de- 

3.  Cluffr.  Mutual  Ben.  L.  Ins.  Co^  sign   being   accomplished.      A   killing 

13  Allen  CMasK.)  30S;  I  Blgelow's  Life  under  such  circumstances,   under  the 

&  Ace.  Ins.  Rep.  30S.  statute  of  this  itate,  would  be  justifil- 

8.  Cluff  V.   Mutual  Ben.  I,.  Ins.  Co.,  ble  hqmicide,   and  not  a  violation  of 

13  Allen  (Mass.)  316;  i  Bigelow's  Life  the  law  within  the  meaning  of  the  pol- 

&  Ace.  Ins.  Rep.  208;  99  Mass.  317;   i  icy." 

Bigelow's  Life  &  Ace.  Ins.  Rep.  365.  a.   Harper   -v.  Phoenli  Ins.  Co.  18 

This  case  arose  out  of  the  same  circuni-  Mo.  109;  19  Mo.  506;  i  Bigelow's  Life 

stances  as  Bradley  v.  Mutual  Ben.  L.  &  Ace.  Ins.  Rep.  300-301. 

Ina.  Co.,  45  N.  V.   412;  6  Am.  Rep.  6.  Harper  o.  Phoenix  Ins.Cc.igMo. 

lis,  where,   in    a    dissenting  opinion,  506;  i  Bigelow's  Life  &  Acc  Ini.  Rep. 

Grover,  J.,  takes  the  opposite  view.  301  (18^4). 
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to  instances  in  which  the  party  died  in  the  commission  of  a  felony." 
The  reasoning  upon  which  this  decision  is  based  is  unsatisfactory,' 
and  has  not  only  not  been  followed  elsewhere,  but  has  been  ex- 
pressly departed  from  in  the  jurisdiction  where  it  was  rendered.* 
There  are  authorities  in  which,  while  the  doctrine  is  not  stated  in 
hate  verbis,  death  while  committing  crimes  below  the  grade  of  fel- 
ony has  been  held  to  avoid  the  policy.  Thus,  where  the  insured 
was  killed  while  driving  in  a  trotting  race  for  money,  which  was  a 
misdemeanor,  this  was  declared  to  be  a  "breach  of  law  "within 
the  meaning  of  the  exception  clause.'  A  violation  of  the  Sun- 
day law  is  usually,  if  not  always,  a  misdemeanor,  yet  it  has  been 
held  sufficient  to  constitute  a  breach  of  the  clause.* 

I.  Both  because  of  the  tweeplng  could  not  recover  on  his  accident 
language  of  the  clause,  and  in  view  of  policy.  In  the  course  of  Its  opinion 
thebct  that  one  of  tlie  ottier  ezcep-  the  court  said:  "  At  the  time  of  the  ac- 
tions with  which  it  was  connected  was  cident  the  plaintiff  was  engaged  In 
"death  inconsequence  of  a  duel  "  when  hunting.  He  hud  his  gun  nilb  him, 
dueling  might  not  be  a  felony.  and  was  ready  to  shoot  any  game  he 

1.  Wolff  V.  Connecticut  Mut.  L.  Ins.  might  see,  whether  in  the  field  or  on 

Co.,  5  Mo.  App.  136.  where  theinsured  the   highway   on   his  way   home.     He 

was  killed  while  commitiing  an  unpro-  started  out  to  secure  game  wherever  he 

voked  assault,  and  the  policy  was  held  might  Snd  it,   and  it  does  not  appear 

to  be  forfeited  though  the  act  was  not  a  that  at  the  time   of  the  accident,  had 

[elony.    The  court  cites  the  earlier  ^I'j-  abandoned  this   purpose.     In   hunting 

leari   cases,    especially    Harper    v.  he  was  violating  the  taw  of  this  slate. 

Phoenix  In».  Co.,  and  in  effect  refuses  The  traveling  of  the  plaintiff  was  as 

Id  follow  It,  though  as  an  inferior  court  much   a  part  of  hla  act  of  hunting  as 

it  could  not,   of   course,  overrule   the  carrying  his  gun   and  ammunition,  or 

prior  decision.  shooting  or  capturing  game  when  the 

I.  Bona  Baoluc. — Travelers'  Ins.  Co.  opportunity  occurred  in  the  course  of 
V.  Seaver,  19  Wall.  <U.  S.)  531.  This  the  hunt.  Without  walking  the  plain- 
was  the  view  of  the  circuit  court  as  em-  tiff  could  not  have  engaged  in  his  hunt. 
bodied  in  an  introduction.  The  su-  .  .  .  Every  step  he  took  in  making 
pretne  court  considers  the  point  no  that  trip  was  in  and  of  itself  a  vlo- 
further  Uian  to  notice  that  no  exception  lation  of  law.  In  taking  one  of  these 
wag  taken  to  the  charge.  The  ruling,  steps  he  slipped  and  was  injured.  .  .  . 
it  should  be  observed,  is  directly  con-  The  liability  to  accident  must  be  great- 
trary  to  the  dictum  in  Harper  v.  Phoe-  ly  enhanced  in  the  case  of  a  person 
nix  Ins.  Co.,  iq  Mo.  506,  that  if  the  in-  who,  like  the  plaintiff,  engages  in  hunt- 
nired  "is  riding  a  race  in  a  public  high-  ing  or  traveling  about  the  country  on 
way,  which  is  &rhidden,  and  his  horse  Sunday,  in  open  violation  of  law, 
Islli,  atid  he  is  thrown,  and  his  neck  as  compared  with  one  who  observes 
broken,  he  does  not  die  in  the  known  the  law.  The  defendant  had  a  right  to 
vioUtionof  a  law  of  the  land,  within  the  say  that  it  would  not  assume  such  ia- 
meaningof  the  lermsof  thecondltion."  creased  risks.  The  defendant,  not  hav- 

*.  Tlelatliic  Snadar  Law. — Duran  v.  Ing  contracted  to  Indemnify  the  plain- 
Standard  L.,  etc.,  Ins.  Co.,  63  Vt.  437;  tiff  for  the  injurr  which  he  received,  he 
Kew  York  Accident  Ins.  Co.  v.  Clay-  cannot  recover/' 

ton,    59   Fed.    Rep.  5^9.     In  the  fint        There  is  a  (fiW»iH  of  Judge  Elliott,  In 

named    case,     Duncan,    the     insured.  Bloom  v.  Franklin  L.  Ins.  Co.,  97  Ind. 

ttarted  off  one  Sunday  morning,  gun  478 ;  49  Am.  Rep.  469,  which  is  opposed 

in  hand,  for  a  hunt.     After    spending  to    the   above.     He    said  :  "  It    is  not 

part  of  the  day  in  that  sport,  he  turned  every  violation  of  law  which  would  ab- 

homeward  across  a  plowed  and  frozen  solve   the  company,  even   though  the 

field,  upon  whose   snrface  he   slipped  law  be  a  criminal  one.  Suppose  a  man 

and  fell  and   bis    knee    was    injured,  violates  our  law  against  profanity,  and 

Solely  on  the  ground  that  tie  had  t>een  he  is  shot  while  doing  it,  should  that 

hunting  on  Sunday,  it  was  held  that  he  absolve   the   company   from   liability? 
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d.  Does  Not  Include  Suicide. — In  the  primitive  stage  of 
the  history  of  this  clause  it  seems  to  have  been  taken  for  granted 
that  suicide  of  the  insured,  inasmuch  as  it  was  a  crime,  woald, 
like  other  crimes,  prevent  recovery  even  without  an  express 
provision  therefor.  In  one  of  the  early  English  authorities,' 
Vice  Chancellor  Wood,  after  speaking  of  the  implied  exception 
of  death  from  unlawful  acts,  observes :  "  So  the  argument  might 
be  pursued,  although  I  do  not  know  that  any  case  has  so  decided, 
to  the  same  extent,  in  the  case  of  a  person  committing  suicide 
while  in  a  sane  state  of  mind,  thus  committing  a  felony,  and 
losing  his  life  thereby."  But  the  doctrine  thus  indicated  has 
passed  away  and  the  almost  universal  rule  now  is  that  suicide 
will  not  avoid  a  policy  without  an  express  provision  of  that 
import.*  And  in  considering  the  effect  of  the  particular  clause 
before  us,  the  courts  have  been  practically  unanimous  in  denying 
to  it  any  application  to  cases  of  suicide.  At  common  law  self- 
murder  was  not  only  an  oflense  against  the  law ;  it  was  a  high 
grade  felony,  punishable  by  forfeiture  of  the  offender's  posses- 
sions." Yet,  in  the  first  accident  insurance  case  where  the 
question  seems  to  have  been  presented,  the  court  held,  in  effect, 
that  death  in  the  mode  characterized  with  such  unsparing  severity 
by  Blackstone  was  not  "  in  the  known  violation  of  the  law  of  any 
state."*  In  a  later  New  York  decision,  the  court  reasons  that 
since  the  penal  code  of  that  state  makes  a  felony  of  attempted 
suicide,  and  fails  to  specify  the  completed  act,  the  insured's 
death  from  self-administered  poison  cannot  be  shown  in  a  suit  on 
a  policy  which  excepts  death  "  in  violation  of  or  attempt  to 
violate  any  criminal  law  of  the  United  States,  or  of  any  state  or 
country  in  which  the  member  herein  named  may  be."'     And  even 

Again,  suppoBCB  man  vloiatMourSun-  construed  to  include  tuidde,  althmigh 

daj  law   by  fiihlng,   and    while    com-  suicide  has  been  called  a  telonj." 

mitting  the  offense  i<  shot  and  killed,  a.  Darrow  v.  Pamilr  Fund  Soc  ii6 

would  that  relieve  the  companr  f"  N.  Y.  537;  15  Am.  St.  Rep.  430,  aJFna- 

1.  Horn  r.  Anglo- Australian,  etc..  L.  ihj  4a  Hun  (N.  Y.)  34?.     The  court's 

Ins.  Co.,  7  Jur.  N.  S.673;  3  Bigelow's  diicuuion  of  this  point  was  as  foUowi; 

Life  &  Ace.  Ins.  Rep.  603.  "  While  the  attempt  to  commit  luicide 

3.  See  Cooke  on  Life  Ins.,  ^  41.  Is  a  crime,  the  accomplishment  of  the 
S.  4  Bl.  Com.,   189-190*,  where  the  purpose  to   do   so  Is  not.     It  li  with 

author  also  says:  "The  law  has  there-  much  force  urged  on  the  part  of  tbe  de- 

fore  ranked   this   among  the  highest  fendant  that  the  criminally  unlawful 

crimes,  making  It  a  peculiar  speciee  of  attempt  preceded  the  death,  and  that  it 

felony,   a   felony   committed   on   one's  wai  no  less  a  violation  of  law  because 

self;    and   thlt   admits   of    accessories  such  was  the  result  or  consequence  of 

before  the  fact,  as  well  as  other  felo-  it;  lhat,whcther*uccc(*fuloTunBDcces*- 

nles,"  ful,  there  was  an   attempt,  within  the 

4.  Patrick  V.  Excelsior  L.  Ins.  Co.,  4  atatule.  Although  that  may  be  so  in 
Hun  (N.  Y.)  363;  67  Barb.  (N.  Y.)  sol.  some  sense  In  common  parlance, anal- 
There  is  no  discussion  of  the  question  tempt  to  commit  crime  imports  •  pnr- 
upon  principle  In  the  opinion.  ]udge  pose,  not  fully  «ccoDiplishe<i,locommit 
Learned  merely  observed :  "  I  do  not  it  It  Is  the  altempt  to  commit  tuiait 
think  that  the  expression  'In  the  known  that  is  the  crime,  while  the  takingone'i 
violation  of  the  law  of  an;  state'  can  be  Ufe  Is  no  violation  of  the  criminal  law. 
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where  the  crime,  as  defined  by  statute,  is  not  confined  to  at- 
tempted suicide,  and  there  is  no  room  for  this  distinction,  it  still 
seems  that  the  act  will  not  avoid  the  policy  under  a  clause  similar 
to  the  foregoing.* 

e.  Scienter. — In  some  of  the  policies,  especially  those  con- 
strued in  the  earlier  cases,  the  exception  clause  read  "  in  the 
known  violation  of  law,"*  but  the  presence  of  the  additional 
member  in  the  clause  apparently  had  little  signifiq^nce.  No  case 
appears  to  have  been  determined  by  virtue  of  any  peculiar  force 

The  attempt.  In  such  case,  to  commit  See,  to  the  same  effect,  Meacbam  f. 
crime  would  be  merelj  an  unaccoro-  New  York  State  Mut.  Ben.  Aseoc.,  iio 
pliihed  purpose  to  etiempt  suicide,  and,  N.  Y.  137;  Freeman  v.  New  York  NaL 
therefore,  the  peculiarity'  of  the  ofTenie  Ben.  Soc.,  41  Hun  (N.  V.)  353. 
rererred  to  is  such  that  it  cannot  come  1.  Kerr  i>.  Minnesota  Mut.  Ben.  As- 
within  the  provision  of  the  statute  that  boc„  39  Minn.  174!  12  Am.  St.  Rep. 
'a  penon  maj  tie  convicted  of  an  at-  631.  The  exception  clause  contained 
tempttocommit  crime,  although  it  ap-  the  words  "in  consequence  of  the  viola- 
pears  on  the  trial  that  the  crime  was  lion."  The  court  observed:  "The  de- 
consummated,  unless  the  court.  In  its  fendant  offered  to  prove  on  the  trial 
discretion,  discharges  the  jury  and  di-  that  Kerr,  fn  order  to  escape  arrest  for 
reeu  the  defendant  to  be  Iri^  for  the  the  crime  of  forgerv  la  this  slate,  Sed 
crime  itself.'  As  the  attempt  to  com-  to  Canada,  where  he  was  discovered 
mit  suicide  Is  the  only  crime  involved  In  and  apprehended  by  detectives,  and 
the  purpose  and  act  of  the  party  having  thereupon,  to  avoid  beinf!  brought  back 
in  view  the  talcing  his  own  life,  it  Is  not  to  Minnesota  for  trial,  shot  and  killed 
seen  bow  there  can,  In  the  law,  be  himself;  that  the  Criminal  Code  o( 
recognized  an  attempt  to  commit  the  C<i»ii(fa  forbade  self-murder;  and  that 
crime ;  for  whatever  may  be  done  with  hla  suicide  was  a  violation  thereof.  We 
theintent  and  purpose  of  suicide  It  in-  think  thtsevldencewosproperlj  reject- 
volvcd  in  the'  attempt  to  do  It,  and  thus  ed.  His  death  in  Canada  cannot  be 
constitutes  an  ingredient  of  the  main  treated  as  the  proximate  result  of  his 
and  only  offense.     It  must,  for  the  pur-  crime  In  Minnesota.     ClufF  u.  Mutual 


i  purpose   c  „ 

1  life,  and  that  he  fully  accom-  as  a  rule,  recognized  as  a  ground  of  tz 

Ellshed  such  purpose.  The  result  of  emption  from  liability,  or  forforfeiture 
is  act,  influenced  by  such  intent,  then,  of  a  policy  issued  for  the  benetit  of  a 
was  his  death.  By  the  act  of  taking  third  person,  unless  it  is  expressly  so 
his  own  life  he  violated  no  criminal  provided  in  the  policy.  Mills  v.  Reb- 
law,  unless  the  attempt  to  do  it  may  be  stock,  39  Minn.  383.  And  under  the 
dlstin^ished  from  the  act  accom plisned.  general  language  here  used,  which  must 
An  act  Is  characterized  by  the  purpose,  be  construed  favorably  to  the  assured 
when  ascertained,  of  the  party  doing  and  strictly  as  against  the  company,  the 
It.  or  by  lu  result.  If  the  act  fail  to  violation  of  law  referred  to  In  the  policy 
accomplish  Its  purpose,  it  constitutes  ought  not,  we  think,  be  construed  to 
anattempt;  but,  if  the  result  oflt  is  the  mean  or  include  suicide.  Suicide, 
comaummation  of  the  purpose,  the  act  though  strictly  a  crime.  Is  not  reckoned 
is  not  commonly  designated  as  an  at-  among  offenses  or  violations  of  law, 
tempt.  The  common  acceptation  of  stKh  as  the  language  of  the  policy 
tetnn  used,  and  which  do  not  necessarily  would  commonly  be  understood  to  re- 
have  a  technical  meaning,  Is  entitled  to  fer  to." 

(omeconsidermtion  in  the  construction         I.   Harper   v.   Phoenix    Ins.   Co.,  t8 

of  contracts,  where  the  intention  of  the  Mo.  109;   19  Mo.  506;  Clulf  v.  Mutual 

parties  u  sotight  for,  •■  It  must  be.  In  Ben.  L.  Ins.  Co„  13  Allen  (Mass.)  308; 

the  lutgD^e  employed.     For  the  pur-  99  Mass.  317  ;  Bradley  v.  Mutual  Ben. 

poaeofupholdlngthecontract  of  insur-  L.  Ins.  Co.,  45  N.  Y.  413;  6  Am,  Rep. 

ance,  Its  provisions  will  be  strictly  con-  115;  Bloom  t:  Franklin  L.  Ins.  Co.,  97 

ttmed  as  gainst  the  insurer."  Ind.  478;  49  Am.  Rep.  469. 
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given  to  the  word  "known,"  and  in  most  of  the  cases,  knowledge 
of  the  law  alleged  to  have  been  violated  was  legally  imputable  to 
the  insured.  As  was  said  in  construing  this  clause  :  "There  are 
many  things  of  which  no  man  can  be  ignorant,  and  among  the 
things  of  which  no  man  can  be  ignorant  is,  that  it  is  against  the 
law  to  commit  murder,  to  steal,  or  to  violently  beat  another,"' 

2.  CloseneBS  of  Connection  Between  Prohibited  Act  and  Death  or 
Injory — a.  Musj  BE  CAUSAL.— Probably  the  most  difficult  ques- 
tion with  which  the  courts  have  been  called  upon  to  deal,  in  the 
construction  of  this  clause,  is  the  determination  of  whether  the 
insured's  death  was  so  sufficiently  connected  with  the  alleged  un- 
lawful act  as  to  be  within  the  exceptions  of  the  policy.  And  at 
the  threshold  of  a  discussion  of  this  question,  there  arises  the 
subsidiary  question  whether  the  unlawful  act  and  the  death  must 
stand  in  the  relation  to  each  other  of  cause  and  effect. 

The  language  used  in  some  of  the  policies  appears  to  leave  lit- 
tle room  for  question  on  this  point.  Such  qualifying  phrases, 
^. ^.,  as  " caused  by  " •  or  "in  consequence  of, ' '  plainly  require 
that  the  prohibited  act  should  be  causal.  And  so  strong  is  the 
influence  of  the  latter  of  these  two  phrases  that  the  same  causal 
relation  has  been  held  necessary  even  where  death  or  injury 
"  while  engaged  in  "  any  criminal  *  or  unlawful '  iact  was  also  ex- 
cepted. 

In  policies  where  the  exception  clause  is  not  quali6ed  by  the 
phrase  "  in  consequence  of "  or  its  equivalent,  no  different  rule 
seems  to  have  been  recc^ized.  "There  must,  in  all  cases, 
whether  the  law  violated  be  a  criminal  or  a  civil  one,  be  some 
causative  connection  between  the  act  which  constitut&d  the  vio- 
lation of  law  and  the  death  of  the  insured."  *     Even  where  only 


1.  Elliott,  C.  T.,  in  Bloom  -v.  Franklin  he  had  been  shot  in  the  set  o(  deserting, 

I..  Ine.  Co.,  97  Ind.  478 ;  49  Am.  Rep.  this  claim   might  be   made  with  some 

469.     Compare  Cluff  v.   Mutual   Ben.  reason  and  proprletj',  but  such  ww  not 

L.  Ins.  Co.,  99  Mass.  317;   i  Bigelow'n  the  ca«e  here.     Neither  was  heshotbc- 

Lire  &  Ace.  Ins.  Rep.  365.  cause  he  was  a  deserter,  nor  because  be 

3.  Travelers'  Ina.  Co.  i>.  Seaver,  19  was  In  h  house  of  ill  fame." 

Wall.  (U.  S.)  531.  8.  Canaal  Salatlan  XMmlrvd.— Bloom 

>.  See  cases   in   the   two    following  v.  Franklin  L.  Ins.  Co.,  9;  Ind.  47S; 

notes.  49  Am.  Rep.  469.     Here  the  exception 

4.  National  Ben.  Assoc,  c  Botrman,  was  of  death  merely  "  in  the  known 
1  to  Ind.  3s5i  where  the  Insured  was  in-  violation  of  law."  See,  to  the  same  eT- 
jured  while  intoxicated  ina  public  place  feet,  CIufT  t'.  Mutual  Ben.  L.  In*.  Co., 
contrary  to  the  statutes  a(  Indiana,  the  13  Allen  (Mass.)  308:  i  BIgelow's  Ijfe 
court  saying:  "It  is  not  shown  how  &  Ace.  Ins.  Co.  ao8.  In  Bradley  c 
the  fact  of  intoxication  contributed  to  Mut,  Ben.  L.  Ins.  Co.,  45  N,  Y.  4*1 ;  6 
the  accident  or  Injury."  Am.  Rep.  115,  the  court  said  r  "  What- 

n.  Utter  V.  Travelers'   Ins.    Co.,   65  ever  be   the   nature   of   the  dolation 

Mich.  545.     In  this   case   the   insured,  of   law  ur^ed   by   the  insurance  com- 

who  was  a  deserter  from  the  army,  was  pany,  as  avoiding  the  policy.  It  seems 

shot  by  an  arresting  officer  in  a  hpuse  to  be  clear  that  a  relation  musteiistbe- 

of  111  iame.     The  court  observed:  "Nor  twcen    the    violation  of  law  and  the 

can  it  be  held,  as  a  matter  of  law,  that  death,  to  make  good  the  defense;  that 

Utter  was  engaged  In  an  unlawful  act,  the  death  must  have  been  caused  by 

within  the  meaning  of  this  policy.      If  the  violation  of  law,  to  exempt  the  com- 
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a  remote  connection  is  required,  the  doctrine  of  a  necessary  causal 
relation  seems  to  be  preserved  at  least  in  theory.* 

b.  Applications  of  Rule.— But  while  the  rule  seems  to  have 
been  generally  adopted  that  the  prohibited  act  must  cause  the 
death  or  injury,  in  order  to  constitute  a  breach  of  the  provision, 
there  is  much  uncertainty,  not  to  say  confusion,  in  the  cases 
where  the  rule  is  applied.  When  does  death  or  injury  occur  in  or 
while  the  insured  is  violating  law?  How  great  must  be  the  degree 
of  proximity  between  the  unlawful  act  and  the  result?  These 
are  the  questions  which  have  most  perplexed  the  courts,  and  the 
answers  to  them  vary  according  as  the  minds  of  judges  incline  to 
a  strict  or  liberal  construction  of  the  clause. 

(i)  Instances  of  Liberal  Construction. — In  some  quarters  the 
exception  clause  has  been  given  a  wide  application,  and  has  been 
extended  to  a  great  variety  of  acts  whose  connection  in  time  or 
otherwise  was  but  remote.  The  federal  supreme  court  •  held  that 
an  insured's  death  had  been  "  caused  by  a  breach  of  the  law,"  for 
the  reason  that  he  had  been  engaged  in  an  illegal  horse  race,  al- 
though the  jury  found  that  he  had  alighted  from  the  racing 
sulky  "upright  and  uninjured"  and  was  killed  while  attempting 
to  stop  his  horse  by  once  more  grasping  the  reins.  The  justice 
who  delivered  the  opinion,  while  recognizing  the  rule  that  the 
unlawful  act  must  have  been  proximate,  said:  "The  leap  from 
the  sulky  and  securing  the  reins,  and  the  subsequent  fall  and 
injury  to  Seaver,  are  so  close  and  immediate  in  their  relation  to 
his  racing,  and  all  so  manifestly  part  of  one  continuous  transac- 
tion, that  we  cannot,  as  this  finding  presents  it,  say  there  was  a 
new  and  controlling  influence  to  which  the  disaster  should  be 
attributed."  So  an  injury  incurred  while  the  insured  was  walking 
home  from  a  hunting  expedition  on  Sunday,  was  held  to  have 
been  "caused  directly  by  plaintiff's  violation  of  the  law,"'  ('.  e., 
the  Sunday  statute,  although  the  accident  was  one  which  would 
as  naturally  have  taken  place  on  any  other  day.  Death  of  the 
insured  from  an  assault  which  he  wrongfully  provoked,'  or  while,* 

pinj  from  liability.     It  cannot  be  the  connecUon    u    Tollowi;     "Without 

tnienteanlngoftheproviio that thepol-  walking   the   pUintlff   could  not  have 

irj  li  to  be  avoided  bv  the  mere  fact  engaged  in  hU  hunt.     Thus  the  accj. 

tbit,at  Ihe  tlineorthedeath.thcaEiured  dent  wai  caused  dtrcctlj   hy   pl^ntiFt 

«u  f  ioUting  the  law,  if  the  death  oc-  violation  of  the  law  in  hunting." 

cuned  from  some  cause  othertban  Euch  S.  Travelers'  Ins.   Co.  f.  Seaver,  19 

riolailDO."      Camfare    National    Ben.  Wall.  (U.S.)  s3i- 

Ataoc.  V.  Bowman,  no  Ind.  355 ;  Mur-  S.  Duran  11,  Standard   L.,   etc..  In*. 

riT  V.  New  York  L.  Ina.  Co.,  96  N,  Y.  Co.,  63  Vt.  437. 

614;  Accident  Itis.  Co.  «.  Bennett,  90  4.  Woin  v.  Connecticut  Mut.  L.  Ina. 

Tenn.  156 ;  Utter  v.  Travelers'  Ins.  Co.,  Co.,  s  Mo.  App.  336,  oTierruUng,  in  ef- 

6;  Mich.  545.  feet,  the  dicta  in  Marper  v.  Phoenix  Ins. 

L  Ouaal    OaiVMtlm    BMMt«. — See  Co„  19  Mo.  506;  i   Bigelow's    Life  ft 

Duran  u.  Standard   L.,  etc.,  Ins.  Co.,  Ace.  Ins.  Rep. 301. 

63  Vt  437,  where  the  insured,  while  B.  Bloom  v.  Franklin  L.  Ins.  Co.,  97 

returning    from    a    hunt  on   Sunday',  Ind.  478;  49  Am.  Rep.  469;  Wolff  v. 

slipped  on  the  froxen  ground  snd  was  Connecticut  Mut  L.  Ins.   Co.,   5   Mo. 

injured.     The  court  found  the   causal  App.  136. 
iS  C.  of  L.— 30                           466 
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or  immediately  after,'  he  was  assaulting  another  without  justifica- 
tion, has  been  adjudged  to  be  "  in  violation  of  the  law,"  though 
the  insured  was  intoxicated,*  and  though  the  slayer  did  uot 
intend  to  kill  him.* 

(2)  Instances  of  Strict  Construction. — On  the  other  hand,  there 
are  cases,  hardly  reconcilable  with  the  foregoing,  in  which  the 
clause  has  received  only  the  most  restricted  and  literal  interpreta- 
tion. One  of  the  most  notable  examples  is  a  decision  of  the 
supreme  court  of  Nebraska.  There  the  insured,  in  pursuance  of 
a  prearranged  plot  to  rob  the  state  treasury,  entered  that  institu- 
tion, drew  a  revolver  upon  the  treasurer  and  demanded  and  re- 
ceived money  from  that  official.  The  insured  then  started  to 
effect  his  escape,  and  while  passing  through  the  hallway,  with  his 
illgotten  gains  yet  in  his  possession,  was  shot  and  killed  by  a 
watchman  who  was  lying  in  wait.  The  court  held  that  this  was 
not  death  "while  violating  any  law,"  because  the  act  of  the  in- 
sured, "  in  obtaining  money  from  the  treasury,  had  been  completed 
and  he  was  then  endeavoring  to  make  his  escape."  *  In  Misstmri, 
at  an  early  day,  it  was  considered  that  though  the  insured  had 
provoked  an  assault  during  which  he  was  killed,  the  fact  that  he 
had  desisted  and  retreated  when  slain  precluded  the  idea  that  he 
died  in  the  commission  of  a  felony.'  So,  in  Massachusetts,  the 
court  took  the  view  that  there  could  be  a  recovery  if  the  insured, 
though  he  had  committed  an  assault  upon  his  slayer,  was  killed 
when    he    had  in   fact  desisted  from  the   affray.*     Where  the 

i  cited,  and  the  d 
lit  to  harmoniie  vf 
>.  Franklin  L.  Ini.  Co.,  97  Ind. 

>.  bloom   I'.   Franklin   L.   Ini.  Co.,  478 ;  49  Am.  Rep.  469 ;  14  Ins.  L.  J.  17, 

97  Ind.  478;  49  Am.  Rep.  469,  which   wu  decided   onlj  k  couple  of 

S.  Mumj  V.  New  York  L.  Ins.  Co.,  yean  previoui,  or  with  Tranlen'  Int. 

96  N.  Y.  614.  Co.  V.  Sea»er.   19  Wall.  (U.  S.)  531. 

•.  Griffin  v.  Western  Mut.  Ben.  though  It  U  hardly  mor«  unlike  them 
Amoc.,  30  Neb.  6ao;  c 7  Am.  Rep.  84S.  than  other  caaea  discnsted  below.  II 
Maxwell,  C.  J.,  in  delivering  the  opin-  will  beobserved,  •1«o,  that  while  the  act 
Ion,  Kaid  :  "  It  will  be  observed  that  of  receiving  the  money  had  been  com- 
the  condition  named  la  'if  a  member  pieted,  the  act  of  deportation  and  de- 
shall  die  while  violating  any  law,'  etc.  teotion  had  not,  and  it  may  well  be 
that  la,  in  the  actual  violation  of  law.  queitioned  ff  these  were  not  link*  Id  a 
Now  suppose  Griffin  had  robbed  the  single  chain  of  crime,  or  were  at  lead 
state  treasury,  and  had  left  It,  and  was  not  a  "  violation  of  law."  Cemfarrtht 
about  to  emerge  from  the  building  language  of  Thompson,  J.,  in  Dnran  ff. 
when  he  was  killed,  can  tt  be  said  that  Standard  L.,  etc.,  Ins.  Co.,  63  Vt.  437, 
at  the  time  of  his  death  be  was  violat-  used  of  one  who  had  been  hunting  on 
Ing  anj  law  of  the  state?  We  think  Sundav:  "Every  «tep  he  tnok  in  ouk- 
not.  Suppose  that  Instead  of  robbing  ing  that  tripwasinand  of  itself  a  viola- 
the  treasury  he  had  made  an  assault  tionoflaw." 

upon  the  trea5urerinhlsoffice,orcam-  B.  Harper  v.  Phoenli   Ins.    Co.,  19 

mltted  a  battery  upon  him  and  had  left  Mo.  jo6 ;  i   Bigelow's  Ufe  &  Ace.  loi- 

the    treBGury   department  and' nearly  Rep.  101. 

reached  the  outer  door  of  the  capitoi  8.  ClutTi'.  Mutual  Ben.  L.  Ins.  Co.. 

when  he  was  killed,  It  will  not  be  con-  13  Allen  (Mass.)  30S;   i  Bigelow't  Ufe 

tended  that  at  the  time  of  his  death  he  &  Ace.  Ins.  Rep.   208.     The  exception 

was  violating  the  law."    In  this  opinion  clause  was  death  "  in  the  known  viola- 
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insured  was  killed  just  after  having  committed  adultery  with  his 
slayer's  wife,  this  was  held  not  to  be  death  "  in  consequence  of 

his  violation  of  any  law."*  And  the  same  conclusion  was  reached 
where  death  took  place  while  the  insured  was  living  tn  a  state  of 
fornication.* 

tion  o(  an^  law."  The  court  uld:  Iiu.  Co.,  3  Hun  (N.Y.)  5if ;  S  Thomp. 
"Asauraing  that  CIufT  did  commit  a  &  C.  (N.  Y.}  573;  j  BlKeloWt  Life  & 
ciiminal  aSBault,  It  may  not  necessarllj  Ace.  Ing.  Rep.  33^  The  court  said: 
follow  that  he  died  In  the  known  viola-  "Assuming  that  the  act  of  adultery 
tion  of  la<r.  If  he  wai  ihot  while  the  was  a  violation  of  law,  within  the 
aiiaull  continued,  such  would  be  the  meaning  of  the  parties  to  the  contract 
caie.  But  ir  it  had  ceased,  and  ClulT  of  Insurance,  we  are  of  opinion  that 
was  not  threatening  to  renew  it,  and  the  assured  did  not  die  in  consequence 
Cdi  had  withdrawn  out  of  his  reach  of  It.  The  undisputed  facts  show  that 
and  then  shot  him,  not  in  the  course  of  he  was  killed,  not  in  the  act  of  adultery, 
the  affray,  but  merely  to  revenge  him-  nor  In  the  defense  of  person  or  proper- 
self  for  what  had  been  done,  or  to  pre-  ty.  The  offense  had  been  completed, 
tent  the  seizure  of  the  horses,  then  at  and  the  assured  was  about  to  go  away. 
the  time  he  was  killed  Cluff  was  not  He  was  not,  therefore,  at  the  time  he 
er^i^ed  In  a  known  violation  of  the  was  killed,  violating  any  law,  or  even 
law,  within  the  meaning  of  the  policy;  commitling  a  trespass,  for  he  was  in  the 
tor  he  mult  have  received  the  mortal  house  by  the  license  of  the  wife,  from 
wound  during  and  wiilje  engaged  In  the  vhom  the  husband  had  separated, 
conunlsilon  of  a  crime,  not  merely  In  Our  law  plainly  denounces  an  act  like 
the  conseijuence  of  it  afterwards.  But  that  perpetrated  by  Hesler  as  a  crime, 
the  jury,  upon  all  the  evidence,  should  and  we  can  conceive  of  no  principle 
consider  whether,  if  he  is  proved  to  upon  which  It  could  be  properly  treat- 
theii  satiifaction  to  have  once  engaged  ed  tn  courts  of  justice  as  a  natural  or 
In  a  criminal  assault,  he  can  be  deemed  legitimate  effect  of  the  cause  stated.  It 
to  have  desisted  from  it,  while  persist-  would  be  more  reasonable  to  conclude 
ing  continuously  In  the  very  act  from  the  evidence  that  Hesler  assas- 
in  the  course  of  which  the  at-  sinated  the  assured  in  cold  blood,  lying 
fray  occurred.  Tlicir  attention  should  in  wait  for  that  purpose,  and  that  he 
be  called  distinctly  to  the  question  was  actuated  by  jealousy,  or  a  wish  for 
whether,  if  Cluff  had  committed  a  ctim-  revenge.  The  fact  that  the  interval  be- 
inal  assault,  it  was  so  far  ended  when  tween  the  injury  and  Ihe  killing  it  short 
he  was  fired  upon  that  the  fatal  shot  is  was  not,  in  this  instance  material.  If 
to  be  regarded  as  a  new  and  independ-  the  assured  had  been  killed  a  week  ora 
cnt  event,  rather  than  a  mere  continua-  year  after  the  injury  for  the  lame  cause, 
tion  of  the  original  affray.  If  Cluff  it  would  have  been  quite  as  direct  a  re- 
committed a  criminal  assault  upon  Cox,  suit  thereof  as  when  it  was  done.  In 
which  the  latter  immediately  returned  short,  the  proposition  that  a  man  who 
by  a  fatal  blow,  then  the  death  would  has  been  thus  wantonly  killed  by  an- 
have  been  occasioned  in  a  known  vio-  other,  without  necessity  or  lawful  ez- 
IstioQ  of  law,  although  tbe  jury  might  cuse,  died  in  consequence  of  his  own 
believe  that  Cluff  was  not  at  the  mo-  act,  is  logically  contradictory,  unless  it 
mem  intending  to  commit  any  further  be  admitted  that  the  killing  of  an 
as«ault.  The  question  to  be  considered  adulterer  follows  his  ofTense  in  Ihe 
ie,  were  Ihe  two  acts — the  assault  by  ordinary  sequence  of  events.  That 
Cluff  and  the  firing  of  the  pistol  by  admission  we  are  not  prepared  to 
Cqi — a  part  of  one  conflict  for  the  pos-  make." 

teuioD  of  the  horses,  or  had  Cox  aban-  3,  In  Accident  Ins.  Co.  v.  Bennett, 

doned  his  attempt  to  retain  the  custody  90  Tenn.  156,  the   court  discusses   the 

of  the  horses,  and  had  CluS  desisted  question  as  follows ;  "  It  is  averred  in 

fmrihls  assault?     Was  the  fight  over  or  the  assignment  that  fornication  is  an 

had  Cox  merely  retired  to  a  more  ad-  unlawful   act.   and   the  policy  Is   cor- 

Tsntageout  position."    See  also  Bradley  rectly  stated  to  provide  that  no  recov- 

%  Mutual  Ben.   L,   Ins.  Co„  45  N.  Y .  ery  can  be  had  upon  it  when  the  injury 

— '    '       "-      —  may  have  happened  while  the  Insured 

.  L.  was  engaged  In,  or  In  consequence  of. 
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IV.  THIBD  STAOB:  SF2CI7I0  TlOLATIOBS  OV  L&W  PBOHIBITm.— 
The  use  of  language  enumerating,  by  name,  certain  illegal  acts 
which,  as  causes  of  death  or  injury,  are  not  insured  against,  may, 
perhaps,  be  regarded  as  an  advanced  stage  in  the  development  of 
the  clause  excepting  results  of  the  violation  of  law.  This  form 
of  the  clause  has  not,  as  yet,  been  the  subject  of  extensive  litiga- 
tion, but  has  proved  proportionately  more  effective  than  the  phrase- 
ology previously  in  use. 

A  common  provision  in  accident  policies  is  that  which  excepts 
death  or  injury  "  caused,  directly  or  indirectly,  wholly  or  in  part,  by 
fighting."  This  language  was  held  sufHciently  explicit  to  include  an 
injury  received  by  one  of  the  parties  to  an  altercation,  who,  even 
though  after  it  had  terminated,  fell  and  caught  his  thumb  in  a 
chair ;'  likewise  death  from  shooting  after  the  close  of  a  personal 
encounter.*  It  was  also  said  to  apply,  though  the  insured  was 
not  the  aggressor, '  but  the  doctrine  has  been  qualified  soastci 
exclude  "  a  faultless  and  unwilling  conflict  by  the  insured — one 
which  he  neither  provoked  nor  invited  ;  one  which  he  did  not  ac- 
cept when  formally  or  informally  tendered  ;  one  in  which  he  was 
forced  to  engage  for  self-defense  alone,  and  from  which  he  with- 
drew, or  endeavored  in  good  faith  to  withdraw,  when  his  defense 
was  accomplished."*    And  under  these  circumstances  whether 

•oroe  unlawful  act.     A   complete  nn-  >.  In  U.  S.  Mul.  Accident  Auoc  v. 

Bwer  to  this  U  that  it  itates   do  legal  Mtllard,43lll.  App.  148,  thecourt  wid: 

proposition.      Fornf cation  or  '  being  in  "  The  fact  that  the  Insured  engaged  in 

a   state   of  fornication,'   however   Im-  a  figlit,  Ihongh  he  himself  was  doI  tlie 

moraland  wrong,  must  be  accompanied  assaulting  party,  Is  clearlj  within  the 

-with    circumstances    of    notorietv    or  meaning  of  the  terms  of  the  policf  u- 

publicity'  to  make  it  an  unlawful  act.  excluding  injuries  10  received  fratn  Iti 

The  law  takes   no  cognizance  of  the  operation  and  Insurance,  aa  lieingcauttd 

offense  until  It  becomes  open  and  no-  by   lighting."      See   aUo    Grcsham  p.. 

torioug   lewdness.     Broolu  i'.  State,  3  Equitable   Accident   Ins.  Co.,  B7  Ga. 

Ycrg.  (Tenn.)   4S2  ;  State  v.  Moore,  I  497.  where  the  insured  took  up  an  in- 

Swan  (Tenn.)  136;  Mynatt  v.  State,  8  suiting  challenge  and  waa  killed  by  the 

Lea  (Tenn.)  ^7.     Such  a  cohabitation,  challenger.     No  recovery  was  allowed. 

therefore,  only  becomes  a  recognized  ft.  Bleckley,  C.   J.,  in  Gresham  v. 

unlawful  act,  when  it  is  open  and   no-  Equitable   Accident   Ins.  Co..  87  Ga- 

torious,  and  of  this  there  is  no  assump-  497.     Continuing,   the    learned   judge 

tlon   in   the   request,  or   proof  in   the  observes;     "To   protect  his  life  from 

record.     But  ag^tn,  passing  this  ques-  destruction  or  his  person   from  injury, 

tlon,  if  it  were  true  that  such  associ-  might  be  as  much  a  matter  of  duty  to 

atlon  ^«r  le  was   an  unlawful   act,  It  the  Insurance  company  as  of  interest  to. 

would  not  follow  that  plalnti If  could  himself.     Means  of  rralstance  which  it 

not  recover.     In  order  to  defeat  a  re-  would  be  reasonable  for  him  to  employ 

covery  because  of  such  provision,  there  for  his  own  safely,  he  could  not  be  ei- 

must  appear  a  connecting  link  between  nised   for  neglecting,  if  an  efficient  u>e- 

the  unlawful  act  and  the  death.     It  Is  of  them  were  shown   to  be  within  hii 

not  sufficient  that  there  was  an  unlaw-  power.     It  would   be   no  objection  to 

ful  act  committed  by  the  insured,  and  their  use  that  they  involved  'fighting 

that  death  occurred  during  the  time  he  back' In  order  to  repel  the  violence  or 

waa  enga^d  In  its  commission."  an  assailant.    The   stipulation  against 

1.  U.    S.  Mut.    Accident   Assoc-  v,  liability  for  Injuriec  caused  by  fighting, 

Millard,  43  111.  App.  1^.  refers  to  voluntary  fighting  by  the  in- 

i.  Gresham   v.   Equitable    Accident  sured,  or  involuntai^  figi)ti(^  brought 

Ins.  Co.,  87  Ga.  497.  on  wholly   or  partially  by  hU  fault  or 
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the  insured's  antagonist  was  sane  or  insane  has  been  held  to  be 
immaterial.^ 

Another  exception,  which  has  now  found  its  way  into  most  of 
the  policies,  relates  to  death  "  in  violating  the  rules  of  a  corpora- 
tion." A  clause  very  similar  to  this  was  construed  by  the  su- 
preme court  of  lewa?  and  it  was  held  that  the  insured,  "a  pas- 
senger on  a  railway  car,  who  was  injured  by  being  thrown  from 
the  steps  of  the  car,  where  he  stood  while  the  train  was  approach- 
ing  a  station,  in  violation  of  a  known  rule  of  the  company,  was 
not  entitled  to  recover."  But  in  a  later  adjudication  by  one  of 
the  federal  courts,  recovery  was  permitted  under  substantially 
the  same  circumstances,  on  the  ground  that  the  alleged  rule  of 
the  company  was  generally  disregarded,  and  doubt  is  further 
expressed  as  to  whether  the  clause  could   be  enforced  at  all.* 

T.  ftraTion  or  Enmvci  txa  PLUBore.— In  establishing  the 
violation  of  law  as  a  defense  to  a  suit  on  the  policy,  it  is  not  nec- 
essary to  prove  the  alleged  act  beyond  a  reasonable  doubt ;  a 
preponderance  of    the  evidence  is  sufficient.^     The   burden   of 

t«merit7— fighting  for  whkh  he  Is  lo  far  as  it  may  aflfect  the  liabllitjr  of 
partly  i««pcnsible,  either  ai  a  volunteer  the  railroad  company  for  any  Injuriei 
or  a  rash  ipealier  or  wrongdoer,  It  received  while  in  that  position,  are  Dot 
could  Dot  be  the  purpote  of  the  itlpula-  controlling.  An  Insurance  company 
tion  to  cut  otr  the  right  of  self -detente  offering  indemnity  for  Injury  or  death 
by  the  use  of  force — the  right  to  repel  In  caw  o(  accident,  a>  to  its  policy- 
violence  with  violence  of  tliie  nature,  holders.  Is  not  at  all  tn  the  poallion  of 
The  exercise  of  thia  right  might  be  a  carrier  for  hire  as  to  Its  passengers, 
mutnaliy  beneficial  lo  both  of  the  con-  The  latter  is  engaged  In  a  special  lerv- 
tracting  parties,  and  that  either  of  them  Ice  of  peculiar  danger,  as  to  which  some 
iMd  any  purpoae  to  restrict  a  fair  and  rules  of  conduct  on  the  part  of  its  pa- 
leasotiable  exetcite  of  it  is  In  the  Irons  are  highly  necessary.  The  former 
hlglxst  degree  Improbable."  aMumes  a  guardianship  of  Its  patrons 

1.  Grcsham   v.   Equitable   Accident  in  respect  to  the  casualties  of  life  which 

Ins.  Ca„  67  Ga.  497.  beset  men  everywhere,  and  as  to  which 

>.  In  Eton  V.  Railway  Passenger  As-  it  Is  not  practicable  to  impose  limlta- 

Hir.  Co.,  56  Iowa  664;  41  Am,  Rep.  137.  tlons  which  shall  be  constantly  borne  In 

the  policy  provided  for  Inaurance  while  mind  by  the  Insured.     Will  anyone  say 

"^ding  on  a  public  conveyance,"  only  that  on  sea  and  on  land,  at  home  and 

"In  compliance  with  all  rules  and  regu-  abroad,  a  policy-holder  musl  constantly 

lationsofiuch  camers."  consider  whether  he  ia  within  alt  the 

a.  In  Marx  v.  Travelers'  Ins.  Co.,  39  rules  of  all  the  corporations,  public  and 

Ted.  Rep.  331,  the  rule  of  the  railroad  private,  which  he  may  in  any  way  en- 

compsny,   as   in   the    preceding    case,  counter?    Whatever  the  answer  may  t>e 

forbade    passengers    to    Stand  on  the  to  any  such  question,  It  ia  plain  eno'ugh 

platform.     Judge   Hallett.  in   deliver-  that  a  rule  of  a  corporation,  within  the 

ing  the  opinion,  said  ;  "All  passengers  meaning  of   this  policy,  must   be  one 

on  the  road  who  were  bo  inclined,  and  which  la  known   to  the  policy-holder, 

often  t>y  ttie   invitation   of  the  train-  and   of  force  at  the  time  of  the  alleged 

men,  rode  on  the  platforms  of  the  cars  violation." 

■s  freely   and    a*  commonly   as   else-        4.  In  New  Yorit  Accident  Ins. Co.  v. 

wliere.    Under  such   circumstances,  It  Clayton,  59  Fed.  Rep.  i;59,  Sanborn,  I., 

be  said  that   there  was  any  rule  said  :  "  This  is  so  well   settled  by  the 


of  the  railroad  company  as  to  riding  on  authorities  In  this  country  that  it  does 

the  platform.    The  cases  cited  to  show  not  permit  discussion.     U.  S.  v.  Shap- 

ihst  the  consent  of   a  conductor  of  a  leigh,  4  C.  C.  A.   337;  54  Fed.   Rep. 

train  or  oihen  In   authority  shall  not  134;  1  Greenl.  on  Ev.,  4  13a  note;  Kane 

)«  eBectual  to  act  aside  such  a  rule,  in  v.  Hlbemia  Ins.  Co.,  17  Am.  Law  Reg. 
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proving  the  defense  rests,  of  course,  upon  the  insurer'  Where 
the  insured  was  killed  by  a  debtor  while  attempting  to  aciie  tiie 
latter's  property,  the  record  of  a  court  showing  the  slayer's  acquit- 
tal is  not  admissible  in  support  of  the  company's  defense*  But 
evidence  of  threats  uttered  by  the  insured  against  another,  with 
whom  he  afterward  engaged  in  a  fight  and  lost  his  life,  should  be 
received.'  And  where  the  alleged  breach  consists  in  crossing 
certain  railroad  tracks  in  order  to  reach  a  station,  it  may  be  shown 
that  this  is  the  custom,  though  the  crossing  is  not  a  puUic  one.* 
In  pleading  the  violation  of  law  as  a  defense,  the  plea  or  answer 
"need  not  be  framed  with  the  same  precision  as  would  be  neces- 
sary in  an  indictment."  The  language  of  a  statute  defiiuDg  the 
offense  need  not  be  strictly  followed,  nor  is  it  necessary  to  antici- 
pate defenses  that  may  be  pleaded  in  avoidance  in  a  replication 
or  reply.'  An  allegation  by  the  plaintiff  that  death  was  not 
caused  by  a  breach  of  the  policy  is  not  essential,  and  need  not  be 
supported  by  proof  in  order  to  entitle  him  to  a  recovery.  The 
company  must  still  affirmatively  establish  its  defense.* 
TIOLESCE. — This  isa  general  term  and  includes  all  sorts  of  force.* 

N.  S.  397;  Washington  Union  Ini,  Co.  hfm,  could  not  bejadldaHTdMermtntd 

tF.  Wilson.  7  Wis.  169;  BUeier  v.  Me-  tn  the  trial  of  Cox." 

chBnlcs'MutIna.Co.,37  WiB.3:;  t9Am.  >.  Yale   v.   Travelen'   Int.   Co.  ) 

St,  Rep.  747;  Knowles  v.   Scrlbner,  57  Thomp.  &  C,  <N.  Y.)  mi. 

Me.  495 ;  HofFraan  -v.  Western  Marine,  «.  Duncan  v.  Preferred  Mut.  Atrf- 

etc.,  Ins.  Co.,  1  La.  Ann.  216;  Schmidt  dent  Aesoc,  59  N.  Y.  Super.  Ct.  145. 

V.   New  York  Union  Mut.  F.  Ins.  Co.,  B.  Bloom  -u.  Prankltn  L.  Ins.  Co,  97 

I  Gray  (Maes.)  539;  Young  i',  Edwards,  Ind.  478  ;  49  Am.  Rep.  469. 

71    Pa.   St.  3^7,  367;  Aetna  Ins.  Co.  v.  6.  Murray  11.  New  York  L.  Ins.  Co, 

Johnston,  11   Bush   (Ky.)  587:31  Am.  85  N.  Y.  236. 

Rep.     333;    Rothschild   v.    American  T.  State  v.  Weaver,  Busb.  <N.  Car.) 

Cent.  Ins.  Co.,  62  Mo.  356;  Bradlsh  v.  13.     This  case  wa«  upon  the  conMruc- 

BIliB,  35  Vt.  326;   Ellis   t>.  BuKzell,  60  tion  of  a  statute  directed  against  (he 

Me.  209;  II  Am.  Rep.  104;  Folsom  v.  kidnapping  of  free  negroes  and  selling 

Brawn,    15  N.  H.    1 14 ;     Mathews   T'.  them  into  eiavery. 

Hunllej,  9  N.  H.  146;  Welch  v.  Jugen-  In  State  v.  Wells,  31  Conn.  21J,  But- 

helmer,  56  Iowa  11 ;  41  Am,  Rep.  77."  ler,  J.,  said;   "The  term  'violence'  is 

1.  Murraj  v.  New  York  L.  Ins.  Co„  synonymous  with  physical  force,  and 

8c  N.  Y.  136,  reversing,  on  a  question  tde  two  are   used   interchangeably,  in 

01  pleading,  19  Hun  (N.  Y.)  350.  relation    to    assaults,    by   elementatr 

I.  In   cTuff  V.  Mutual   Ben.  L.  Ins.  writers  on    criminal   law.     3  Bishops 

Co.,  99  Mass.  317;  1  Bigelow's  Life  &  Crim.  Law,  ^4  3J-34." 

Ace.    Ins.   Rep.   165,  the   court   said:  Rohbery.— In  People  n.  McGinty, >4 

"The   record    of   tte    provost     court,  Hun  <N.  Y.)  64,  the  court  said  :"  It  is 

showing  the  acquittal  of  Cox,  was  not  not  easy,  nor  perhaps  is  it  belt,  to  at- 

competent  for   this  defense.     There  Is  tempt  to  make  an  exhaustive  delinitian 

no  privity  of  parties,  nor   identity  of  of  violence  as  used  in  the  statute;  but 

issues.     The  acquittal  of  Cox  couttf  not  we  may  say  that  it  generally  implies  the 

establish  the  fact  that  Clulf  was  guilty  overcomlng,or  attcmptingtoovercomr, 

of  a  crime;  but  only  that  the  offence  an  actual  resistance,  or  the  preventing 

of  Coi    was    excused    by  the  circum-  such  resistance  through   fear.     It  mat 

stances  of   provocation.     CIuflT's    con-  Include  restraint  by  the  person,  as  in 

duct  was  Incidentally  Involved.     Jt  was  Mahonej  v.  People,  3  Hun  (N.  Y.)  jo), 

not  the   subject  of  the  judgment  that  where  the  complainant  was  held  aroand 

was   rendered.    The  law  applicable  to  Ills  neck  and  by  his  arms.     And  it  gen- 

the  conduct  of  Cluff,  as  It  would  affect  eraliy  implies  that  the  acts  tend  to  pro- 
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Tn>I.BHT.— See  note  i. 
VIOLBHTLT.— See  note  2. 


duce  terror  «nd  aUrm  in  the  p«raoii  on  citabliih  a  "  Tiolent "  death  wlthlo  the 

whom  the  violence  [■  cominitted.    Aiid  meaning  of  the  policj',  »ee  Bacon  v.  U. 

itonght  not  to  be  held  that  every  as-  S.  Mut.  Accident  Auoc^  44  Hun  (N. 

sault  and  battery,  even  the  most  trivial,  Y.)  599. 

whlcti  reiults  in  the  tailing  of  property  In  Paul  u.  Travelers'  Ins.Co^  111  N. 
from  the  assaulted  per«on.  conitttutes  Y.  479,  it  was  held  that  death  by  ac- 
ihat  element  of  violence  which  is  men-  cid  en  tally  Inhaling  gas  In  a  room  at  a 
tioned  in  the  statute."  See  eUo  Rob-  hotel,  was  a  death  by  "  external  and  vio- 
BERv,  vol.  21,  p.  418.  lent  means"  wilhln  the  meaning  of  the 
MUtraktliic  wttb  Tlolenee— Tezfti  policy.  Thecourtsald  :  "Astothe point 
PmalOoda. — In  High  v.  State,  36  Tei.  raised  by  the  appellant  that  the  death 
App.  573.  the  court  said  :  ''  In  cases  of  was  not  caused  by  eitemal  and  violent 
maiming  tt  fs  provided  that  the  killing  means,  within  the  meaning  of  the  pol- 
will  be  ^sliRable  If  done  in  iU  preven-  icy,  we  think  it  a  sufficient  answer  that 
tlon,  and  'tlie  homicide  may  lake  place  the  gas  in  the  atmosphere,  as  an  eater- 
at  any  time  while  the  ofTender  is  mis-  nal  cause,  was  a  violent  agency,  in  the 
trtating  with  violence  the  person  in-  sense  that  it  worked  upon  the  intestate 
jured,  though  he  mav  have  completed  so  as  to  cause  his  death." 
the  offense?  Texas' Vtin%\  Code,  art.  I.  WhatlMi  Vara  Unvorti  FvipoMd 
570.  Was  the  deceased  mistreating  the  Vroii(. — In  Summers  i'.  Farney,  113 
defendant  with  violence  when  the  lat-  Ind.  563,  the  court  said  :  "  The  word 
ter  fired  the  fatal  shot?  This  was  a  'violently' indicates  violence,  and  in  the 
matter  of  fact  to  be  found  by  the  jury  connection  here  under  consideration 
under  appropriate  Itislructlons  from  the  means  outrage;  unjust  force;  attack; 
court.  We  have  already  stated  the  facts  assault.  The  word  *  force,'  In  the  con- 
in  another  connection.  The  tooth  had  nection  In  which  it  le  employed,  la  de- 
already  been  knocked  out.  If  at  all,  fined  as  '  Unlawful  violence  offered  to 
when  defendant  fired.  The  maiming  persons  or  things.'  Worcester's  Dic- 
wst  therefore  complete.  If  deceased  tlonary.  Webster's  definitions  are  sub- 
hsd  his  fist  doubled  and  arm  drawn  stantially  the  same.  He  says  that  the 
back  to  again  strike,  was  attempting  to  word  '  force,*  as  used  In  the  law,  means 
strike,  and  had  an  immediate  intention  'Strength  or  power  exercised  without 
Dupied   with    the   ability  to  strike,  he  law,  or  contrary  to  law,  upon  persona 


mlttlng  an  assault,  the 
iog,  was  there  In  fact  a  present  pur- 
pose of  doing  an  injury?  To  commit 
an  aasBult  upon  a  party  is  certainly  to 
^mistreat'  him.  But  an  assault  merely 
is  not  'violence,'  and,  as  we  have  saiJ, 
there  must  be  'mistreating  with  vio- 
lence.'   Under  the  facts  of  this  case  the    Foraa. 


things.'  To  allege  in  a  pleading  that 
a  person  committed  an  injurious  act 
'violently  and  with  great  force,'  t* 
equlvalentto  charging  such  person  with 
a  purposed  wrong  in   the  doing  of  the 


question  was,  had  there  been  anv  cessa- 
tion of  violence  by  the  deceased?  The 
blow,  the  injury,  the  fall,  the  recovery, 
the  doubling  of  the  fist  and  drawing 
back  to  strike,  the  drawing  and  the  fir- 
ing of  the  pistol,  all  appear  to  have 
been  instantaneous  acts  of  the  tra.nsac- 
tion,  with  scarcely  a  pause  even  or  let 
inuity    of  the  acts. 


1.)  490;  69  Am.  Dec.  364,  the 
court,  by  Bigelow,  J.,  said:  "The  indict- 
ment In  the  present  case  Is  in  conform- 
ity with  well  established  precedents. 
It  sufficiently  sets  forth  all  the  ele- 
ments necessary  to  constitute  the  of- 
fense of  rape.  It  alleges  that  the  car- 
nal knowledge  was  had  'violently,' 
h   means   by   violence,   and   was 


such  a  state  of  case   it  was  for  the  jury     against   the   consent   of    the   [ 
to  determine   from   the  facta  whether    trix.    The  word  ravished — 'rafuit' — of 
there  was  any  cessation  of  active  hos-     itself  Imports   the   use  of    force,  and, 
when  coupled  with  the  allegation  that 


lililles  and  violence." 

1.  In  iBsnranca  Tallc7. — For  a  dia 
■ion  of  the  meaning  of   the  term  " 

lent,"  as  used  In  an  accident  Insuri 

policy,  and  for  the  tacts  aufliclent  I 


was  done  against  the  c 
of  the  woman,  technically  charges  the 
crime  of  rape,  which  Is  the  carnal 
knowledge  of  a  vroman   by  force  and 
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VISIBLE. — Sec  note  i. 

against  her  will,  Co.  Litt.  137;  3  Inst,  obviously' intended  bj  the  stilute.  which 
180;  I  Hawk,,  ch.  t6,  ^  i;  2  Hawk.,  ch.  we  are  considering,  although  the  true 
33i  i  79;  '  Stark.  Crim.  PI.  [3d  ed.)  meanlngln thetlatute may bcembraced. 
431;  Arehbold'fl  Crim.  PI,  [colh  ed.)  One  signification  of  the  active  verb ' to 
^o."  And  in  that  case  It  was  held  force,' is 'to  ravisii,  to  Tiolate  bj  force, 
that  an  Indictment  for  rape  suRicientljr  as  a  feniBle,'  andcomejs  tothe  mind 
alleges  "force"  in  alleging  that  the  de-  Ideas  similar  to  those  which  are  im- 
fcndant  "violent!  v  and  against  her  will  parted  by  the  words  '  by  force,'  which 
lelonioual;'  did  'ravish  and  carnally  give  to  the  acts  of  a  person,  the  charac- 
know"  the  woman.  But  in  State  v,  ter  essential  to  constitute  a  rape.  The 
Blake,  39  Me.  322,  it  was  held  that  adverb  '  violently'  has  e  more  geacnl 
where  the  defendant  Is  found  guilty  of  meaning  ordinarilj,  and  is  not  believed 
an  intent  to  commit  a  rape,  but  the  in-  to  be  an  appropriate  word  to  be  oxd  in 
dictment  allied  the  desien  was  to  be  a  charge  for  an  offense  of  this  kind,  and 
accomplished  ''violently,  instead  of  i«  not  understood  to  be  common  with 
"by  force,"  judgment  must  he  arrested,  experienced  and  accurate  criminal 
The  court  said :  "The  Indictment  does  pleaders,  in  indictmeats  under  this  ot 
not  follow  the  language  of  the  statute;  the  like  statutes.  It  used  by  a  man  in 
but  for  the  words  'by  force'  Is  substl-  application  to  acts  ofsexual  intercoune, 
tuted  the  adverb  'violently,'  whkli  the  without  any  of  the  accompanying  laa- 
attornej  general  InsUts  in  argument  guage  of  this  indictment,  Indicating 
if,  in  all  respects,  equivalent  to  the  compulsion,  It  would  hardly,  of  itecet' 
words  omitted.  In  looking  Into  the  sity,  import  a  crime  against  the  perton 
most  approved  and  accurate  dicttona-  of  the  female,  who  was  the  subject  ol 
liesof  the  English  language.  It  Is  found  the  acts;  whereas.  If  the  words  'bj 
that  the  dennftion  of  the  word  'force' Is  force'  were  used,  unaffected  by  the  Un- 
'ttrenglh,  vigor,  might,  energ;',  power,  guage  denoting  the  assault,  such  it 
violence,  validity,  armament  necessity,'  '  against  her  will.'  and  to  '  raviih  and 
and  the  signification  of  the  term  'vio-  carnally  know,'  it  would  be  quite  other 
iently'  is  'with  violence,  forcibly,  tt-  wise.  The  acts  necessary  to  constitute 
hemently.' — Worcester.  According  to  t^e  crime  of  rape,  must  be  done  "tiy 
Webster, 'force' means 'strength,  active  force,' and  these  words,  or  something 
power,  vigor,  might,  momentum,  vio-  equally  significant,  in  addition  to  the 
lence,  virtue,  efficacy,  validity.'  'Vio-  other  language  used  in  the  statute,  can- 
lently,'  by  the  same  author,  signifies  not  be  dispensed  with,  in  an  indictment 
'with  force,  forcibly,  vehemently.'  It  founded  thereon.  We  think  it  verr 
U  very  obvious  that  by  the  substitu-  clear  that  the  word  substituted  in  this 
tion,  in  an  indictment  for  a  rape,  or  an  case  does  not  fulfill  the  demand  of  the 
assault  with  intent  to  commit  a  rape,  statute."  See  also  Rape,  vol.  19,  p. 
many  of  the  definitions  of  the  word  957 ;  State  t'.  Daly,  16  Oregon  140. 
'force,'  for  that  term,  would  make  the  1.  T1r1I>1«  Means  of  BuppMt. — In  Feo- 
charge  for  such  offenses  little  less  pie  v.  Herrick.  _i;9  Mich.  564,  Camp- 
than  absurd.  And  because  the  word  bell,  C.  J.,  said:  ""The  statute,  like  the 
•vlolentlv,'  may  have  a  meaning  some-  common  law,  includes  among  disor- 
what  similar,  by  some  of  the  defini-  derlr  persons  those  who  have  no  visi- 
tions,  to  the  words  'by  force,'  It  does  ble  calling  or  means  of  support;  »nd 
not  follow  that  the  indiscriminate  use  while  something  more  may  be  necei- 
of ,  one  for  the  other,  in  an  Indict-  sary  to  convict  them,  so  long  as  they 
ment  like  the  one  before  us,  would  be  behave  themselves,  yet  the  use  of  the 
atallproper.  The  term  '  by  force,' when  word  'visible'  Indicates  that  appear- 
applied  to  the  acts  of  a  man,  in  illicit  ances  must  to  some  extent  be  relied 
sexual  Intercourse  with  a  female,  It  Is  on.  'Visible' and  '  apparent' ate  words 
believed,  has  a  peculiar  and  technical  of  similar  meaning."  See  generally 
meanlng,which  lexicographers  have  not  Vagrancy,  vol.  38,  p.  36. 
always  defined  with  precision.  The  Ttilbla  Haana—Corti.—An  Enjitisb 
deSnition  nearest  to  its  exact  meaning,  statute  provided  that  the  defendant, 
of  the  word 'force,' is  '  violence;  power  in  an  action  of  tort,  might  mske 
exerted  against  will  or  consent.'— Web-  affidavit  that  plaintiff  had  no  "vis- 
sler.  But  It  will  be  seen  that  this  ible  means"  of  paying  his  coats,  sod 
aignlficBtlon  is  less  restricted  than  that  that  the  judge  upon  lucb  afGdavit 
472 


)vGoo'^lc 


vow  AND  VOIDABLE. 


i..  In  SlattUi,  47J. 
a.  In  Contracts,  476. 
III.  What    Contncts   are  Void   and 
Wbu  Voidable,  477. 


TOID  AHS  VOIDABLE. 

I.  DefinitioDs ;  General  Diitinctioni, 
II.  w£eD  Void  CooBtTued  aa  Voida- 

1.  mnnnoVB ;  Our&al  DisiiiFCTioas.  —  Strictly  speaking, 
"void  "  means  without  legal  efficacy ;  ineffectual  to  bind  parties, 
or  to  convey  or  support  a  right.  But  it  is  frequently  used  in  the 
sense  of  voidable.  "  Voidable  "  is  appropriate  for  that  which  has 
some  force  or  effect,  but  which,  by  reason  of  some  inherent  vice 
or  defect,  may  be  annulled  or  avoided.* 


m^bt  require  securitj  from  plaintiff. 
Id  Lea  e.  Parker,  \x  Qj  B.  Dfv.  835, 
the  court,  by  Fry,  L,  J„  said;  "The 
phrase  ia  not  {ai  was  latd  down  bj 
Wh]lnide,C.J.,in  Counsel  i'.  Garvie, 
Ir.  Rep.,  5  C,  L.  77)  to  be  narrowed  so 
■1  to  be  synonymous  with  "tangible 
means;"  but,  ai  the  same  time,  effect 
ii  to  be  given  to  the  word  "  visible," 
and,  therefore,  "the  words  refer  to 
means  ol  paying  which  are  visible  to 
the  bodily  or  mental  eye  of  an  atten- 
tive obserrer — means  of  payment 
which  the  person  who  makes  the  affi- 
davit can  fairly  ascertain." 

I.  Van  Shaack  i^.  Robbins,  36  Iowa 
Ml ;  Intkeep  v.  Lecony,  i  N.  J.  L.  1 11 ; 
Somes  1'.  Brewer,  1  Pick.  (Mass.)  191; 
Cent.  Diet.;  i  Bouvler*!  Inst.  No*.  1321, 
1331. 

In  Cummings  v.  Powell,  8  Tex.  85, 
it  was  said:  "A  void  act,  as  defined  in 
tbe  later  cases  and  by  approved  author- 
iliea,  ii  one  which  It  entirely  null, 
not  binding  on  either  party,  and  not 
inaccptlble  of  ratificBtioD ;  and  a  void- 
able act  Is  one  which  is  obligatory  up- 
on other!  until  disaffirm «]  by  the 
party  with  whom  It  originated,  and  wronged,  and 
which  may  be  subsequently  ratified 
and  confirmed." 

Abicavuir Told;  B«uuTeiT  void.— 
That  is  absolutely  void  which  the  law, 
or  the  nature  of  things,  forbids  to  be 
enforced  at  all;  and  that  is  relatively 
void  which  the  law  condemns  as  a 
wrong  to  individuals  and  refuses  to  en- 
force as  againat  them.  It  is  void  be- 
cause absolute  or  relatively  invalid  or 
not  binding.  Pearsoll  r.  Chapin,  44Pa. 
St.  15;  Seylar  -o.  Canon,  69  Pa.  St.  87.    that 

"Void  and  of  No  Bffect."— "These 


the  act  or  transaction  is  absolutely  a 
nullity  as  if  It  never  had  existed,  inca- 
pable ot  giving  rise  to  any  rights  or  ob- 
llgationa  under  any  cfrcumBtBDces." 
Matthews,  J.,  in  Ewell  v.  Dagga,  108  U. 
S.  148. 

BnonMnu — Void. — In  Ex  f.  Lange, 
18  Wall.  (U.S.)  163,  Miller,  ].,  said  : 
"A  judgment  may  be  erroneous  and 
not  void,  and  it  may  be  erroneous  be- 
cause it  is  void.  The  distinctions  be- 
tween void  and  merely  voidable  judg- 
ments are  very  nice,  and  Ihcy  may  fall 
under  the  one  class  or  the  other  as  they 
are  regarded   for  different   purpoaes." 

In  Pearsall  -d.  Chapin,  44  Pa.  St.  \\, 
Lowrie,  C.  J.,  said  :  "Acts  tainted  with 
an  infirmity  may  very  well,  and  In  very 
correct  language,  be  called  by  some 
void,  and  by  others  voidable,  because, 
regarded  in  different  aspects,  they  are 
both.  A  contract  may  for  a  time  t>e 
voidable  as  against  one.  and  void  as  a- 
galiist  the  others  whom  it  was  intended 
to  affect;  voidable  as  against  the  par- 
ties doing  the  wrong,  and  void  a* 
against  the  persons  wronged ;  or  vice 
Idable  in  favor  of  the  persons 
favor  o(  the 
ot  binding  to 
fulfill,  and  voidable  after  fulfillment; 
voidable  In  fact,  because  void  or  not 
binding  in  right,  and  when  the  party 
wronged  elects  to  avoid  the  act.  it  be- 
comes binding  on  neither,  or  rescinded 
as  to  both.  Voidable  because  one  party 
la  bound,  and  the  other  or  some  other 
person  is  not." 

In  Kearney  v.  Vaughan,  jo  Mo.   287, 

it  is  said  that "  It  is  perhaps  unfortunate 

supplied    with  a   term 

precision  than  the  word  '  void," 


lay  be  a 


:   Ofter 


it  aa  meaning  that    ed  in  doing  s 
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Midtbu;  VOW  AND  VOIDABLE,     ta 

Probably  no  two  words  are  more  inaccurately  used  in  the  boob 
than  void  and  voidable,  and  much  confusion  has  been  occasioned 
thereby.  Statutes  not  infrequently  in  terms  declare  void,  acts 
which  the  tenor  of  their  provisions  and  the  objects  sought  to  be 
accomplished,  necessarily  make  voidable  only.' 

And  the  term  void,  as  applicable  to  conveyances  or  otheragree- 
ments,  has  not,  at  all  times,  been  used  with  technical  precision, 
nor  restricted  to  its  peculiar  and  limited  sense  as  contradistin- 
guished from  voidable.  But  the  distinction  between  the  terms  in 
their  application  to  contracts,  is  often  of  great  practical  impor- 
tance, and  whenever  entire  legal  accuracy  is  required,  the  term 
void  can  be  properly  applied  only  to  those  contracts  that  are  of 
no  effect  whatsoever ;  such  as  are  mere  nullities  and  incapable  of 
confirmation  or  ratification.'  That  which  is  void,  is  incapable  of 
ratification  ;  that  which  is  simply  voidable,  may  be  confirmed.* 

Nothing  can  be  founded  upon  an  act  or  transaction  that  is 
absolutely  void,  but  from  such  as  are  merely  voidable,  good 
titles  may  spring.'  And  every  stranger  may  take  advantage  of 
a  void  act,  but  not  so  of  a  voidable  one.* 

■baolute  nullity  a  proceeding'  or  act  to  term  '  void '  does  not  neceHirll^  mtiD 

b«  dUre^rded  on  all  occHiions."  an   absolute   nullity."      Bliss,   I.,  in 

And   in    Bennett   v.   Matlinglj,    no  Kearnej  !>.  Vaughan,  50  Mo.  iS^ 

Ind.  303,  it  wa«  said  that  "  much  con-  Perhaps  the   best   excuse  made  lor 

luEion  has  been   produced,  and  is  per-  such   inaccuracj  in   tbe   use  of  these 

slstently  perpetuated,  by  the  use  of  the  terms  is  ttiat  of  Parker,  C.  J.,  in  Somn 

word 'void,' both  in  the  statutes  and  in  v.   Brewer,  1    Pick.   (Mais.)  1S4.    He 

the  decided  cases,  where  the  word  void-  aays  :    "Whatever    may    be    avoided, 

able  would  have  been  more  appropriate,  mar,  in  good  sense,  to  thia  purpose,  be 

and,  hence,  the  word  '  void     has  often  called  void,  and  this  use  of  tbe  Verm 

to  be  construed  as  in  effect  meaning  'void 'is  notuncommon  in  the  langu^e 

voidable  only."     See  also  Long  v.  Dii-  of  gtalutes  and  of  courts.    But  in  re- 

on,  55  Ind.  351;  Burk  u.  Hill,  55   Ind.  ^rd    to    the   consequences    to   third 

ti9:  Emmett  V.  Yandes,   60  Ind.   548;  persons,    the   distinction   u,  higlilj 

lall  r.  Tryberger,  7j  Ind.  9S;  Wright  important,   because    nothing   can    be 

V.  Wright,  97  Ind.  444.  founded  on   what   is  absolutely   voidi 

In  Brown  v.  Brown,   50   N.   H.   w,  whereas,   from   those  which  arc  only 

Foster,  J.,  said:  "The  term   'void     is  voidable,  fair  titles  may  flow.    These 

perhaps  seldom,  unless  In  a  very  clear  terms  have  not  always  been  used  with 

case,  to  be  regarded  as  implying  a  com-  nice  discrimination;   indeed,  in  lome 

plete  nullity,  but  is  to  betaken  in  a  legal  books,  there  is  great  want  of  precicioa 

seme,  subject  to  large  qualifications  In  In  the  use  of  them."     ^uotfJ  approv- 

vlew  of  all   the   circumstances   calling  ingly  In  Bromley  ti,  Goodrich,  40  Wis. 

for  its  application,  and  the  rights  and  140;    31   Am.   Rep.   68j ;   Crocker  r. 

interests  to  be  aifecled  in  a  given  case."  Bellangee,  6  Wis.  64.^. 

In  Anderson  v.  Roberts,  18  Johns,  I.  See  infra,   this  title.  Wkeu  Vtii 

(N.  Y.)  537;  9  Am.Dec.J35,Spencer,  Conslrufd   as    Voidable—In  Slalmt". 

C.  J.,  said  :  "  A  thing  is  void  which  is  See  generally  Statutes,  vol.  13, p.  140. 

done  against  law  at   the  very  time  of  S.  Allis   v.  Billings,  6  Met  (Mass.) 

doing  it,  and  where  no  person  ie  bound  417  ;  19  Am.  Dec.  744. 

by   the   act;    but  a  thing  is    voidable  S.  See  the  cases  cited  throughout  this 

miich  is  done  by  a  person  who  ought  section. 

not  to  have  done  it,  but  who  neverthe-  4.  Somea  v.  Brewer,  1  Pick.  (Mats.) 

less  cannot  avoid  it  himself  alter  it  is  184;    Bromley    v.    Goodrich,  40   Wis. 

done  "  140;  33  Am.  Rep.  685 ;  Crocker  i^.  Bell- 

" This  distinction  may  not  be  com-  angee,  6  Wis.  G45. 

plete,  but  i*  sufficient  to  show  that  tbe  B.  Anderson  v,   Roberta,   18  Johot. 
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Vhn  Tidd  CoBMrMd      VOID  AND  VOIDABLE.  h  TddaUi. 

And  courts  of  chancery  have  drawn  this  distinction  between 
void  and  voidable  instruments:  The  latter  will  be  decreed  to  be 
delivered  up,  as  otherwise  they  might  be  applied  to  improper 
purposes,  such  as  future  litigation  where,  by  lapse  of  time,  the 
means  of  defense  may  have  been  weakened  or  destroyed ;  or, 
since  their  existence,  uncanceled,  might  cast  a  cloud  upon  a  title 
or  diminish  its  value  and  security.  But,  as  to  void  instruments, 
the  illegality  of  which  appears  upon  their  face,  equity  does  not 
interpose,  as  their  production  at  any  time  will  plainly  establish 
their  nullity,* 

n.  Whxv  Ton*  ConntTTXD  ab  Vooabls — 1.  In  Statutu. — The 
true  meaning  of  the  word  void  in  a  statute  is  always  to  be  deter- 
mined from  the  whole  of  the  language  employed,  and  the  intent 
thereby  manifested.  The  general  rule  is  that  where  the  word  is 
introduced  for  the  benefit  of  the  parties  only,  it  will  be  construed 
to  mean  voidable ;  but  if  used  to  secure  a  right  to,  or  confer  a 
benefit  upon,  the  public,  it  will  receive  its  full  force  and  effect, 
and  be  held  to  mean  null  and  incapable  of  confirmation.* 

Expressions  in  statutes  declaring  conveyances  made  to  de- 
fraud or  delay  creditors  void,  are  generally  construed  to  mean 
voidable  only,  at  the  instance  of  the  parties  a^^eved.* 

An  act  declaring  that  all  indentures  for  binding  apprentices  for 
a  period  shorter  than  that  specified,  should  be  "  void  to  all  intents 
and  purposes,  and  not  available  in  any  court  or  place  for  any 

{N.  Y.)  5]7;9Am.  Dec.  335;  Terrill         In    WlldcB   v.  Vanvoorhlt,  15  Gnj 

v.  Aucbauer,  14  Ohio  St.  89.  (Maas.)   143,  Shaw,    C.  J.,   aaJd  :  "  In 

Id  Alexander  v.  Nelson.  43  Ala.  461,  many  caiet  where  a  transaction  in  de- 
It  i«  «ald  (hat  the  true  dUtincKon  be-  dared  void  In  terms  by  a  rule  of  the 
tween  "void  "  and  "  voidable  "  acts,  or-  common  law,  or  even  expressly  by 
dcrs,  and  judgments,  Is  that  the  former  statute,  where  the  obvious  Interest  of 
can  always  be  assailed  in  any  proceed-  the  rule  Is  to  secure  and  protect  the 
ing,  and  the  latter  In  a  direct  proceed-  right!  of  another  party,  the  construc- 
ingonly.  Hon  of  law  is  that  it  is  voidable  so  far 

1.  See  Tax  Titles,  vol.  25,   p.  674;  that  it  shall   not  operate  to  defeat  or 

BtLi.  TO  Rbmovb  Cloud  FROM  TiTLB,  impair  those  rights.     Such  deed  is  not 

vol.  a.  p.  S98.  a  dead    letter,  but   can  be  avoided  by 

S.  Rex  Ti.  HIpswell,  8  B.   &   C.   466;  such    persons    only,  and    at   such 

15   E.   C.  L.  167:  Pearte  ».  Morrice,  1  time,  and  in  such  manner,  as  may  be 

Ad.  &  El.  84;  29  E,  C.  L.  4J5  Terrill  v.  necessary  to  secure  those  rights.     In 

Aucbauer,  14  Ohio  St.  8S ;  Van  Shaack  other  respects  it  has  its  natural  effect." 
V.    Robbins.    36    Iowa    loj;   Com,    v.         S.  Anderson    v.     Roberts,  18    Johns. 

Welher,   3  Met.  (Mass,)  4^;  Boynton  (N.  Y.)  515  ;  9  Am,  Dec.  235;  Bromley 

V.   Hubbard,  7   Mass.  iii ;  Fletcher  t',  v.  Goodrich,  40  Wis.  141 ;  32  Am.  Rep. 

Stone,   3   Pick.  (Mass.)   150;  Smith  u.  685 ;  Merrill   v.   Englesby,   38  Vt.  HO; 

Saiton,  6  Pick.  (Mass.)  483,  Gutiwiller   v.    Lackman.  23  Mo.  168; 

Just   as  the  word  "mav"  will  be  con-  Ridler  v.   Punier,  Cro.   Eliz.  391;  Bes- 

ilrtied    to    mean    "must"    when     thai  sey  n.  Windham,  6Q^B.  166.     See  gen - 

appears   to  be  the  Intent  of  the  statute,  erally    Fraudulbnt  Conveyances, 

and  generally,  where  the  public   inter-  vol.   8,   p.   74S;    Fr.mjdulent  Sales, 

«t»  and  rights  are  concerned,  it  will  Ije  vol.8,  p.  786;  Gifts,  vol,  8,  p.   1308; 

InterpreteJ   to   mean    "must"  or   Im-  Assignments   for  the  Bensfit  of 

perative;   but  If  private  rights  only  are  Creditors,  vol.  i,  p.  845,  where  the 

■poken    of.    it    will  be   interpreted   as  principleagoverning  the  subject  are  dis- 

"may"  or  permissive.     See  Statvtbe,  cussed  at  length  and  many  authoritleft 

n>l.]3,p.  469.  collected. 
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purpose  whatever,"  was  held  to  mean  only  voidable  at  the  option 
of  the  master  or  apprentice.* 

And  where  the  statute  enacted  that  if  the  purchaser  at  an  auc- 
tion sale  refused  to  pay  the  auction  duty,  when  this  constituted  a 
condition  of  sale,  his  bidding  should  be  "  null  and  void  to  all  in- 
tents and  purposes,"  it  was  held  that  the  bidding  was  voidaUe 
only,  at  the  option  of  the  seller,*  The  term  void,  in  statutes 
relating  to  usurious  contracts,  is  ordinarily  construed  to  mean 
voidable  at  the  option  of  the  debtor* 

Other  illustrations  of  these  principles  will  be  found  in  the  notes.* 

2.  In  ContraoU.  —  In  contracts  where  the  stipulations  avoiding 
the  same  are  inserted  for  the  sole  benefit  of  one  of  the  parties, 
the  word  void  is  to  be  construed  as  though  the  contract  read  void- 
able. Thus,  provisions  in  leases,  that  if  the  tenant  shall  not  with 
due  promptness  perform  his  covenants  to  build,  repair,  insure, pay 
rent,  and  the  like,  the  lease  shall  be  "  void,"  or  "  utterly  null  and 
void,  to  all  intents  and  purposes,"  etc.,  are  held  to  mean  voidable, 
at  the  instance  of  the  lessor.' 

And  where  an  insurance  policyprovidesthat  it  shall  be  void  on 
the  breach  of  any  of  its  conditions,  the  leg^l  effect  ts  simply  to 
make  it  voidable,  at  the  instance  of  the  insurer,  who  may  waive 
the  forfeiture  and  continue  the  policy  in  full  force.* 

1.  Res  V.  St.  Nicholas.  i  Stra.  1016.  Instance  of  a  pailj  in  internt     Sec 

1.  Malini  v.   Freeman,  4    BIng.    N.  also  Van  ShaacV  t>.  Robblnt,  36  lova 

Cas.  305;  33  E.  C.  L.  388.  ><>' ^  ^'li>  t.  Peck,  45  lowaiis.    See 

J.  See  CsiTRif,  vol.  37,  p.  917.  generally    Taxation,   vol.  35,  p.  140. 

A  mortgage  or  assurance  given   on  The  word  void  when  used  In  a  Stat- 

an   usurious    congideration    has    been  ute  In  reference  to  the  solemn  judg- 

held    voidable  only,   notwithstanding  menu  and  acts  of  superior  courts,  nM}> 

the  statute  declared  It  to  be  "  utterly  mean  no  more  than  voidable.     Jnskeep 

void."     Green  f.  Kemp,  13  Mass.  51;  ;  i'.  Lecony,  i  N.  J.  L»  iil. 

7  Am.  Dec.  169  \  Ewell  v.  Daggs,  loS  As  to  judicial  proceedlt^s  genenlly, 

U.S.  143.  sec    Decrki.   vol.  s,    p.   371;  Jtuc- 

4.  Theitatute,9Anne,ch.i^.provided  mkmts,  vol.  13,  p.  58;  Juhibdictioh, 
that  bills  and  notes  given  for  money  vol,  13,  p.  344;  Judicial  Sales,  vol. 
loBl  in  gaming  should  be  "  utterly  frus-  11,  p.  208;  Shirifp's  Salrs,  vol.  ai, 
trate,  void,  and  of  none  effect,  to  all  p.  570;  Revocation  (Probats  and 
intents  and  purposes  whatsoever."  The  Administration),  vol.  »i,  p.  350. 
statute  wag  so  construed  as  to  leave  B.  Roberts  v.  Davey,  4  B.  s  Ad. 
such  instruments  unaffected  In  the  664;  14  E.  C.  L>.  136;  Arnsby  i'.  Wood- 
hands  of  an  innocent  Indorsee  suing  ward,  6  B.  &  C.  519;  13  E.  C.  L.  341; 
the  drawer.  In  other  words,  the  stat-  Doe  o.  Bancki,  48,*  Aid.  401 ;  6  E. 
ute  was  construed  as  if  the  words  were  C.  L.  53;.  See  also  Pearsoll  r.  Cba- 
voidable  as  against  certain  persons  pin,  44  Pa.  St.  13 ;  Kearney  v.  Vkughin, 
only,  but  were  valid  as  reearded  others.  50  Mo.  a85;  Ewell  v.  Daggs,  loS  U.  S. 
Edwards  v.  Dick,  4  B.  &  Aid.  213;  6  149.  See  generally  Landlord  and 
E.  C.  L.  4SS.  Trnant,   vol.   ta.  p.  658;  Lease,  vol. 

In  Terrifl  v.  Auchauer,  14  Ohio  St.  11,  p.  974;  FoKVEiTUitE,  vol.8,  p.  443; 

80,  the  sUlute  provided  that  "no  sheriff  Waivkr,  vol.  38. 

orotherofTicerniBkingthesale     ...  «.  Turner  i;.  Meridian  F.   Ins.  Co. 

shall   purchase   the   same,   and   every  16  Fed.  Rep.  454;  Masonic  Mut.   Ben. 

fiurchase  so  made  shall  be  considered  Soc.  v.  Beck  (Ind.  1883),   11   Ids.  L.  J. 

raudulent   and    void;"  the   provision  7^5.     See   also    Kyte   v.   Cotnroereial 

was   construed  as  making  a  purchase  Union  A*Bur.Co.,i49MaM.ii£;  Hinck- 

Toldable  by  a  direct  proceeding  at  the  ley  i>.  Germanfa  Ins.  Co.,    140  Hal*. 
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m.  ^I^AT  COHTBAOn  ABSTOIS  ASII  WEAT  TOISUU.— No  attempt 
will  be  here  made  to  enumerate  all  the  transactions  that  are  void, 
or  voidable,  or  to  treat  minutely  the  principles  governing  the 
same.  This  has  been  done  in  other  parts  of  this  work  ;  but  it  is 
thought  that  the  statement  of  a  few  general  rules  will  not  be  out 
of  place.  Contracts  to  do  acts  that  are  illegal,  criminal,  or  con- 
trary to  public  policy,  or  to  refrain  from  doing  what  the  law  re- 
quires, are  absolutely  void;  such  are  contracts  to  obstruct  justice, 
to  protect  ofRcers  of  the  law  against  the  consequences  of  their  own 
malfeasance,  contracts  the  object  of  which  is  to  induce  immorality, 
lobbying  contracts,  marriage  brocage  contracts,  contracts  to  pro- 
hibit maiTiage,and  contracts  in  general  or  total  restraint  of  trade.' 
Contracts  which  cannot  be  performed,  either  because  of  the  na- 
ture of  the  obligation  undertaken,  or  because  of  some  superven- 
ing event  which  renders  the  performance  of  the  obligation  cither 
physically  or  legally  impossible,  are  likewise  void.*  At  common 
law,  the  general  rule  was  that  the  contracts,  covenants  and  prom- 
ises of  married  women  were  utterly  void.  There  were,  however, 
certain  well  recognized  exceptions  to  the  rule.  The  whole  sub- 
ject, including  the  capacity  of  married  women  to  contract,  as  con- 
ferred by  recent  statutes,  has  been  already  treated.'  The  rule 
in  regard  to  contracts  of  infants  is  this :  Such  contracts  as  are 
dearly  beneficial  to  the  infant  are  valid  ;  those  of  which  it  cannot 
be  predicated  with  certainty  whether  they  are  advantageous  or 
prejudicial,  are  voidable  ;  those  which  are  necessarily  prejudicial, 
are  absolutely  void.*    An  act  done,  or  a  contract  made,  under  a 

47.    And   I 

TOI.  H,  p.  378;  i 

*ot.  I,  p.  87;  FiRB  Insurance,   toI.  7,  In    Ewell  v.  D>^t,  108  U.  S.  150^ 

p.  1003',  Lin   Insurance,  vol,  13,  p.  it  was  *ald :  "Acts  mola  in  le  are  gea- 

63a;    FoKVBiTURK,    vol.     8,    p.   443;  erallj  regarded  as  absolutely  void,  In 

Waivkk,  vol.  38.  the  tense  that  no  claim  or  right  can  be 

1.  Illegal  Contracts,    vol.  9,  p.  derived  from  them;  acta  ma/a /rsifiAi'd 

879;  Illbgal  Sales,  vol.  9,  p.  933;  are  void  or  voidable   According  to  the 

Indemnity   Contracts,   vol.    10,  p.  nature  and  effect  of  the  act  prohibited." 

401:  Bribery,    vol.    3,  p.    533;  Coh-  See  also  Fortythe  v.  State,  6  Ohio   11; 

POUNDING  Offenses,  vol.  3,  p.  401;  Badgeri'.WilllMns,iD.Chlp.(Vt.)  137; 

Contract,  vol.  3,  p.  813;  Gambling  Gulfck  v.  W«rd,  10  N.  J.  L.  87;  18  Am. 

Contracts,   vol.  8,  p.  991;  Revenue  Dec.  369;  Noble*  11.  Bates,  7  Cow.  (N, 

Laws,  vol.  21,  p.  337;  Rescission,  vol.  Y.)  307;  Jones  v.  Caawell,  3  Johns.  Cm. 

w,  p.  34;  Rewards,  vol,  11,  p.  403;  <N.  Y.)  19;  1  Am.  Dec.  134;  Thomp- 

StrppRRSSioN  OF   Evidence,  vol.  son  v.  Davies,   13  Johns.  (N.   Y.)  iii; 

34,  p.  707;  Obstructing  JtjsTicE,  vol.  Hall  *.  MuIHd,  j  Har.  &  J.  (Md.)  193. 

■7>  p.   13;   Ultra  Vires,  vol.  37,  p.  1.  Impossible  Contracts,  vol.  10, 

351.  p.  176.    See  also  Act  op  God,  vol.  i, 

In  Peanoll  v.  Chapin,  44  Pa.  St.  14,  p.  173. 
it  wu  said  :  "Contracts  and  acta  that  S.  Married  Women, vol.  14,  p,  604; 
are  absolutelj'  void  are  contracts  to  do  Husband  and  Wire,  vol.  9.  p.  7S9; 
an  ill^l  act,  or  omit  a  legal  public  Separate  Property  of  Married 
duty ;  usually  bonds  of  married  women ;  Women,  vol.  la,  p.  i.  As  to  the  con- 
contracts  In  a  form  forbidden  by  law ;  ttructlon  of  statutes  empowering  ~ — 
official  acta  of  persons  having  no  rec-  ried  women  to  make  certain  c  ' 
agnized  {de  ftcto  or  de  jure)  title  to  see  Statutes,  vol.  13,  p.  389. 
an  office ;  contracts  to  do  an  Impossible  t.  Infants,  vol.  10,  p.  613. 
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mistake,  or  in  ignorance  of  a  material  fact,  is  void&Ue.'  Con- 
tracts of  insane  persons  immediately  connected  with  and  growing 
out  of  their  insanity,  are  voidable  ;*  but  where  it  is  provided  by 
statute  that  after  a  finding  of  an  inquisition  of  insanity,  the  insane 
person  shall  be  deemed  incapable  of  making  a  contract  or  perform- 
ing any  civil  act,  any  agreement  entered  into  by  such  a  person  is 
absolutely  void.'  Contracts  made  when  the  obligor  is  in  a  state 
of  intoxication,  so  as  to  deprive  him  of  the  exercise  of  his  under- 
standing, are  voidable.*  Where  the  consent  of  one  party  to  a 
contract  is  obtained  by  the  other  under  such  circumstances  that 
the  consent  is  not  free,  the  contract  is  voidable  at  the  option  of 
the  party  coerced.  If,  however,  there  was  no  consent  whatever, 
as  if  the  party's  hand  was  forcibly  guided  to  sign  his  name,  or, 
perhaps,  if  he  was  so  prostrated  by  fear  as  not  to  know  what  he 
was  doing,  the  contract  is  absolutely  null  and  void.^  Fraud  does 
not  render  a  contract  void,  but  merely  voidable  at  the  option  of 
the  defrauded  party.*  Undue  influence  is  a  species  of  fraud,  and 
renders  all  transactions  inter  vivos  tainted  by  it  voidable.* 

VOIE  DIRE.— See  Jury  and  Jury  Trial,  vol.  12,  p.  318; 
Witnesses,  vol.  29. 

VOLTnJTAEY— (See  also  DURESS,  vol.  6,  p.  85).— Willing ;  done 
with  one's  consent.* 

1.  IcKORANCE,  vol.  9,  p.  870;   Mil-  7.  Undub  Influkncs,tdL  37,p.451. 

TAKE,  vol.  15,  p.  645.  s.  TolnAUtr  StuidUw. —  See  Gix- 

1.  Insanitv,  vol.  11,  p.  132;  Sever-  kral  Average,  vol.  8,  p.  1301. 

lev's   Case,   4   Co.  Rep.   114;  Wait  v.  VolimtUT  Appauuuia. — The  Ei^lisb 

Maivrell,  5  Pick.  (M&ia.)  317;   16  Am.  courU  refuse  to  enforce  a  foreign  jui]{- 

Dec.  3gi;    Arnold  v.   Richmond  Iron  ment  unless  the  appearBnce  it  voIud- 

Works,   I   Gra;'    (MaBB.)439;  Allis  -v.  Ury.     In  this  sense   It  has  been   held 

Billinga,  6  Met.  (M«bb.}  415;  39  Am.  that  if  one,  without  duress  of  penon  01 

Dec.  744;   2    Bl.   Com.   Z91;  3   (Cent's  of  goods,  does  a  thing,  c.  g^  appein 

Com.  (4th  ed.)  4J1.  bf fore  a  foreign  tribunal,  he  does  thai 

S.  Insanity,  vol.  II,  p.  134   ef  aeq.;  thing  "voluntarily."  Voinet  r.  Barrett, 

Rannells  v.  Gerner,  So  Mo.  474;  Copen-  55  L.  J.  Q^  B.  39. 

rath  V.  KienbT,  83  Ind.  18;  Lillj-  v.  AelDioirI»dfmMiU_( See  also  Ac- 
Waggoner,  17  111.  395.  KNOWLEDGHBNT,    vot.    t,    p.  I43). —  IH 

4.  Intoxication  as  a  Dbpbhse  acknowledgments, "  voluntarr  mewu 
~i  Contracts,  vol.  ii,  p.  773.      See    without  fear   or  coercion.     Brown  r. 


,     I.  773.      See 

also  Barrett  T.Buxton,aAlk.(Vt.)  167;  Farran,  3  Ohio  153- 

t6  Am.  Dec.  6gi.  In  Alabama,  a  statute  required  tbil 

e.  Duress,  vol.  6,  p.  57:  Threats  a   wife   should   acknowledge  having 

AND  Threatening  Lbtters,  vol.  35,  signed  a  conveyance  "of  her  own  frre 

p.  1060;  Wald's  PoDock  on  Contracts  willandaccord, withoutfear.conslraint 

(id  Am.ed-),  p.  5^3.  or  persuasion  of  her  husband;"  it  wu 

t.  Pricei'.  Junkin,4  Watta(Pa.)  88;  held  that  "voluntarily"  was  not  equiv- 

38  Am.  Dec.  684;  PearsoU  v.  Chapin,  alent   to   this   acknowledgment.    The 

44  Pa.  St.  14:    Rowley   v.  Bigelow,  11  court,  in  Scott  u.  Simons,  70  Ala.  357. 

Pick.  (Mass.)  307 ;  Somes  v.  Brewer,  2  said  :   "A   comparison   of   the   ccrtifi- 

Pick.  (Mobs.)  191;  Wllliama   v.  Given,  cate  of  the  wife's  acknowledgntent  10 

6  Gratt.  (Va.)   268;    Foreman  v.  Big-  the  mortgage  offered  in  evidence,  h'"- 
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TOmTAST  ASfaOniBNT.— (See  also  ASSIGNMENTS  FOR 
Benefit  of  Creditors,  vo],  i,p.845  ;Fraudulent  Sales, vol. 
8,  p-  875-7 :  Foreign  Assignments,  vol.  8,  p.  286 ;  Implied 
Trusts,  vol.  10,  p.  57 ;  Fraudulent  Conveyances,  vol.  8,  p. 
748  ;  Fraudulent  Debtor,  vol.  8,  p.  780.) 

"  A  transfer,  without  compulsion  of  law,  by  debtors,  of  some  or 
all  of  their  property  to  an  assignee  or  assignees,  in  trust,  to  ap- 
ply the  same,  or  the  proceeds  thereof,  to  the  payment  of  some  or  all 
of  their  debts,  and  to  return  the  surplus,  if  any,  to  the  debtor. 
Assignments,  in  this  restricted  sense,  are  distinguished  with  refer- 
ence to  their  subject-matter,  as  being  of  all  or  part  of  the  debtor's 
property.  The  former  are  known  as  general  assignments,  in  dis- 
tinction  from  partial  assignments,  by  which  term  the  latter  are 
defined.  Such  assignments  are  termed  voluntary,  to  distinguish 
them  from  such  as  are  made  by  compulsion  of  law,  as  under  the 
statutes  of  bankruptcy  and  insolvency  (the  latter  being  5ome> 
times  termed  statutory  assignments),  or  by  order  of  some  com- 
petent court.  Assignments,  in  the  sense  in  which  they  are  here 
employed,  are  usually  resorted  to  by  debtors  who  find  themselves 
unable  to  pay  their  debtors  in  full,  or  the  embarrassed  state  of 

certificate.exprewiiiKthattheilKnBture  wire  from  being  tortured  bj  Tear,  con - 

■nd  luent  of  the  wife  was  voluntary —  strained  bj  the  domination  ofa  itronger 

lheonIjwordexcIudingfeHr,conitralnt,  will,  or  seduced  by  the  flattery,  Impor- 

or  peiauuion  of   the   husband — la  the  tunity,  solicitation,  or  suasion   of  the 

word  voluntarily.     If,   under  any  cir-  hustMnd,  wa«  the  purpose  of  the  act. 

cnmitanm,   the    acknowledgment  of  And  It  was  intended  that,  on  the  privy 

the  wife  thatsbe  executed  aconveyance  examination,  it  should  be  made  man  1- 

voluntarily,  could  be  deemed  the  equiv-  test  to  the  ofRcer  taVlng  it,  that  it  was 

alent  ol  an  acknowledgment  that  she  of  herown  volition, unmoved  by  thein- 

necuted  it  'of   her  own  free  will  and  fluence  of  the  husband,  she  signed  and 

accord,  and  without  fear,  constraint,  or  assented  to  the  alienation.    The  cerllf- 

perenaaion  of   her  husband, '  It  cannot,  icale  of  the  examination  indorsed  on 

without  a  violation  of  the  legislative  in-  the  alienation,  it  was  intended,  should 

lentLon,  h*  deemed  theequlvalent  under  manifest  clearly,  not  only  that  the  wife 

the  act  referred  to.     If   It  should  be  so  was  acting  from  her  own   volition,  but 

taken  and  construed,  the  rc&ult  would  should   negative    the    Influence  of  the 

be  that  a   certifjcate  of   acknowledg-  husband  In   producing  the  determlna- 

ment  conforming  to  the  former  statutes,  lion.     Certiflcates   of    the    probate   or 

which  were  superseded,  if  made  on  a  acknowledgment  of  conveyances  hare 

privy  examination  of  the  wife,  would  been  liberally  construed  by  this  court. 

be  lufticient.     The   word    voluntarily,  A   literal   compliance    with    statutory 

under  the  lorms   prescribed   by   those  forms  has  not  been,  and  should  not  be, 

statutes,  express  that  husband  or  wife,  exacted.     But  the  court  cannjt  disre- 

in  the  execution  of  a  conveyance,  was  gard  the  plain  Intention  and  injunction 

acKng   freely.     The   act   of   April    13,  of  a  statute,  and  dispense  with  substan- 

1873,  required  that  the  certificate  of  ac-  tial   requirements   of  a  certificate   re- 

Lnowledgmeiit   should    express    more  quired  by  statu le.     Sharpe  v.  Orme,  61 

ihanwascomprehendedunder theword  Ala,  263.     Whether  the   certificate   is 

voluntarily,  as  found  in  the  preexisting  not  in  other  retipecls  fatally  defective, 

srstutes, — the  word  In  such  statutes  ap-  we  do  not  decide.     It  is  enough  that  it 

plying  alike  to  husband  or  wife.     The  does  not  conform  to  the  statute  in  the 

Id  intended  the   exclusion  of   the  in-  respect   pointed   out,   and   which    was 

Ruence  ol  the  husband  in  producing  as-  the  ground  of  objection  in  the  circuit 

seot  of  the  wife  to  the  alienation  of  the  court."    See  also  Dundas  v.  Hitchcock, 

homestead.     The    protection    of    the  11  How.  (U.  S.)  156, 
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whose  afTairs  has  compelled  them  to  discontinue  the  transaction 
of  business,  and,  in  some  instances,  the  provisions  of  the  statutes 
which  have  been  passed  by  the  state  legislature  regulating  and 
restricting  the  operation  of  such  assignments,  arc  confined  ex- 
clusively to  assignments  made  by  insolvents  or  by  persons  in 
contemplation  of  insolvency.  But  the  insolvency  of  the  debtor, 
in  his  own  estimation,  or  in  fact,  will  not,  apart  from  statutory 
provisions,  unless  connected  with  other  evidences  of  fraud,  in- 
validate the  assignment."' 

VOIUHTAHT  COITTXYAHCX. — See  FRAUDULENT  CONVEY- 
ANCE, vol.  8,  p.  748;  Fraudulent  Debtor, vol.  8, p.  780;  Mar- 
riage Settlements,  vol.  14,  p.  538. 

70LUVTAST  EZPOSTTSX  (LIFE  AVD  ACCIDXKT  DTSinUUICE). 
— (See  also  Accident  Insurance,  vol.  i,p.87;  Life  Insur- 
ance, vol.  13,  p.  629.) 

I.  In  QcDeral,  4S0.  (1)  Riths     Bxfrtuiy    Cm- 

11.  Pint  Stage :    Policy  Silent  as  to  Umflaled,  48J. 

*'  Voluntaiy  EzpoeuTB,"  4S0.  -  i.  Injuries     ConmtcUd    v/ilh 

I,  Mariier  and   Minerily   VUtv,  Railways.!^. 

4S0.  <I)  GtKtraUy,  487. 

a.  Later   and    Prevailing    Doc-  (1)  AccidtuU   uiom  Trtimi, 

trine,  481.  488. 

III.  B«cond  Stage;   "Votuniair  Ex-  (3)  Aetidmti   Ufen   TrtH 

poaure"     Ezpreealy     Prohibited,  and  CroMiingi,  Ufi. 

48a.  c.  Accident!  from    Miialit- 

I.  Meaning  of  tie  Phrase,  ^i,  neons  Ca himi,  49]. 

a.  Its  Langmaffe  Analyzed,     IV.  Third    Stage:     '■  Volufttsijr   Bx- 

483.  poaure "  in  Specific    Formi  Ei- 

6.   Wketker  It  Is  the  Bqni-va-  cepted,  495. 

lent  of  the  lerm^' Negligence,"  I,  "  Intentional  Injuries  Infitltd 

483,  hy  the  Ininred  or  Any  Other 

3.  Applications,  s&^.  Person,"  49J. 

a.  Does  Nat  Ineladt   Contem-  a.'  Clamses   Relating    SpecifieaUy 


plated  Rishs,  4S4. 


V  sp* 

rdents,  4 


(I)  Risis  Impliedly  As-  %.   Miacrllaneous  Excrpliom.^ 

sumed,  484,  V.  Queaticma  of  Evidence,  etc.,  498. 

L  Dr  Oxraui. — It  is  apparent,  from  the  very  nature  of  thecon- 
tract  of  life  and  accident  insurance,  that  the  risk  contemplated 
shall  not  be  due  to  the  intention  or  design  of  the  insured;  hence 
the  clause  excepting  the  results  of  "  voluntary  exposure  to  un- 
necessary danger,"  this  being  but  an  expression  of  the  underly- 
ing principle  of  the  contract  of  indemnity.  This  clause  does  not 
appear  in  the  earliest  policies,  and  it  was  urged  that  its  insertion 
was  superfluous,  but  the  courts  were  not  agreed  on  the  question 
of  its  existence  by  implication,  as  is  shown  below. 

n.  Pisn  Btass:  Folict  Silutt  as  to  "VoLnreuT  Jaonst" 
— 1.  Earlier  and  Hinority  View. — There  is  some  authority  for  the 
doctrine  that  under  a  policy  not  containing  this  exception,  the 

1.  BurrlU  on  AMlgmnent*,  p^  3,  (  1,   /W^raWinBonuii'.  Carter,  11  Neb.  J14.. 
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insurer  would  not  be  liable  for  injuries  occurring  through  the 
fault  of  the  policy  hoMer.  Thus,  in  one  of  the  early  cases  involv- 
ing the  question,*  it  was  held,  where  a  railway  passenger  injured 
his  finger  as  a  result  of  "  inadvertently  "  thrusting  it  out  of  the  car 
window,  that,  as  the  injury  "  was  produced  by  his  own  fault,  he 
thereby  deprived  himself  of  all  right  to  compensation  "  under  an 
accident  policy,  though  the  policy  seems  to  have  contained  no 
clause  excepting  voluntary  exposure  or  even  negligence.  A  dic' 
lum  shortly  afterward  by  the  Missouri  court,*  is  in  the  same 
direction.  It  was  there  said,  regarding  the  rights  of  one  who 
should  purchase  a  "  travelers'  risk  "  ticket :  "A  passenger  would 
have  no  right  to  go  upon  an  engine,  and  if  he  was  so  indiscreet  as 
to  venture  on  such  a  place,  and  injury  ensued,  he  would  not  be 
protected."  Earlier  than  either  of  these  was  an  English  case,* 
in  which,  though  the  insurer  was  held  liable,  great  stress  was  laid 
upon  the  fact  that  the  injury  occurred  without  negligence  on  the 
part  of  the  insured ;  the  implication  being  that  had  there  been 
such  negligence,  the  determination  of  the  suit  would  have  been 
different,  though  no  reference  was  made  to  any  express  clause  in 
the  policy  as  a  ground  for  the  intimation. 

S.  LatOT  and  Prerailiiig  Bootrlne. — But  whatever  weight  may  once 
have  attached  to  thedecision  and  dicta  last  above  discussed,  the  pre- 
ponderance of  authority  now  certainly  is  to  the  effect  that  mere 
negligence  on  the  part  of  the  insured  will  not  prevent  a  recovery 
on  the  contract,  in  the  absence  of  a  specific  provision  of  that  im- 
port.* Of  the  Kentucky  decision  above  mentioned,"  a  leading 
text  writer  says  that  it  "  stands  alone,  without  the  support  of  any 
authority,  and  is  based  upon  a  mistaken  application  in  an  action 
upon  contract  of  the  doctrine  of  contributory  negligence  as  it  is 
applied  in  actions  upon  tort."* 

Among  the  reasons  upon  which  this  later  doctrine  is  based,  is 

1.  Morel   o.   Miuisiiprn    Valkr   L,  elow'g    Life    &   Ace.    Io».    Rep.   736; 

Ids.  Co.,  4  Buih(K7.)  535;  i  Bigelow's  Keene  v.  New  England  Mut.  Accident 

Life  &  Ace.  Ins.  Rep.  116  (1S6S].  Assoc.,  161  Mags.  140.     Comfare  Free- 

1,  Brawn  t).    Railway   Piu.   Aisur,  man   v.  Travelers'  Ins.  Co.,  144  Mats. 

Co..  45  Mo.   33t;  I   Bigelow-g  Life  &  571;  16  Ins.  L.J.  832;  Wilson  t>.  North- 

Acc.  Ins.  Rep.  33 1  (1870).    The  court,  westernMut.  Accident  Amoc.,  51  Minn, 

howerer,  decided  that  the  contract  In  470;  Sprulll  v.  North  Carolina  Mut.  L. 

the  caie  before  It  wa»  broader  than  a  Ins  "       -   ■      -     ...   ^      .__-.,.   — 

*■  travelers' riak."  mai 

I.  Theobald  v.  Railway  Pbm.  Aisur.  pre...  _   _ .   ._,_,,.., 

Co.,i:oEich.44;  i6  Eng.  L.  &Eq.  43a;  Underwriter,  Jan.  30,  187317  Am.  Law 

1  Bigelow'a  Life  &  Ace.  Ins.  Rep.  393  Rev.  594. 

[1854).  e.  Morel   V.  MisRissippi     Vallej    L. 

4,  Men  M«cUf«nM  Xot  &  Orotuid  of  In*.  Co.,  4  Bush  (Ky.)  535. 
FoiMtuTB.  ~  Schneider    v.    Provident        0.  2  May  on  Insurance   (3d   ed.),   p. 

L.  Ins.Co„i4  Wls.iS;  1  Am.Rep.  157;  1231.     A   writer   in   7   Am.  Law  Rev., 

I  Billow's  Life  ft  Ace.  Ins.  Rep.  731;  p.    594,   says   of  the  same  case :  "The 

Providence  L.  Ins.  etc.,  Co.  f.  MBrtin,  decision  is  against  the  weight  of  author- 

iiMd.310;  3BigeIow'sLlfe&  Ace.  Ins.  ity  and  is  entitled   to   little  consider*- 

Rep.  40;  Cbamplin  r.   Railway   Pass,  tion,   for  it   stands  unsupported  either 

Atfur.  Co.,  6  Lans.  {N.  Y.)  71;  3  Big-  by  reasoning  or  precedent." 
18C.  ofL.^31                           481 
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that  "  this  contract  is  one  of  indemnity,  and  that  one  object  which 
the  assured  has  in  view  in  effecting  an  insurance  is  protection 
against  casualties  occurring  from  this  cause  "  ' — viz^  his  own  lack 
of  care.  Argument  in  support  of  this  view  is  also  based  upon 
the  analogy  of  decisions  in  other  branches  of  insurance,  where 
the  companies  have  been  held  liable  for  losses  occurring  through 
the  negligence  of  the  policy  holder.* 

m.  fiBOOni  8TJieB:  "ToLirHTABT  EzpomrxB"  BxransLT  Fw- 
HiBiTBD — 1.  Meaning  of  the  Phrase  —  a.  Its  Language  Ana- 
lyzed.— A  new  stage  in  the  development  of  this  clause  is  attained 
when  the  insurer  begins  to  stipulate  in  express  terms  for  exeinp- 
tion  from  liability  for  the  results  attending  "  voluntary  exposure 
to  unnecessary  danger."  The  form  of  the  clause  varies  but  slightly, 
in  any  of  the  policies,  from  the  above,  though  in  England,  the 
words  "  obvious  risk"  are  frequently  employed  instead  of  "un- 
necessary danger."'  In  construing  this  provision,  the  courts  have 
not  only  followed  the  usual  rule  of  interpreting  all  stipulations  in 
the  policy  most  strongly  against  the  insurer,  but  have  also  been 
particular  to  give  literal  effect  to  each  member  of  it.  The  "  ex- 
posure "  itself  must  be  voluntary  ;  not  merely  the  act  which  coiv 
stitutes  the  exposure.  For  it  has  been  judicially  declared  that 
"  a  clear  distinction  exists  between  a  voluntary  act  and  a  volun- 
tary exposure  to  danger.  Hidden  danger  may  exist ;  yet  the  ex- 
posure thereto,  without  any  knowledge  of  the  danger,  does  not 
constitute  voluntary  exposure  to  it.  The  approach  to  an  unknown 
and  unexpected  danger  does  not  make  the  act  a  voluntary  expo- 
sure thereto.  The  result  of  the  act  does  not  necessarily  determine 
the  motive  which  prompted  the  action.  The  act  may  be  volun- 
tary, yet  the  exposure  involuntary."*  Again,  in  construing tbe 
word  "  exposure,"  the  United  States  court  of  appeals  for  the  fifth 
circuit  approved  a  charge  of  the  trial  court  by  which  the  jury  was 
told  that  "  it  is  not  such  exposure  as  men  usually  are  goii^  to 
take ; — such  as  is  incident  to  the  ordinary  habits  and  customs  of 

1.  Champtin    v.    Rallwaj    Pus. 

Amur.  Co.,  6  Lans.  {N.  Y.)7i;3Blge-  ,                     .,.       ~ 

low's   Life  &  Ace.  Ins.   Rep.  736.     In  Johnson  v.  Berkshire  Mut.  P.  Ins.  Co, 

Keene  v.  New  England  Mut.  Accident  4  Allen   (Mais.)  38S.     Comfart  Shiw 

Assoc  161   Mass,  149,  the  couH   said :  v.  Robberds,  6  Ad.  &  El.  75 ;  St.  Loob 

"By   taking   a   policy   of   insurance  Ins.  Co.  f.  Glasgow.  8  Mo.  713;  41  Am. 

against  accidents,  one  naturally  under-  Dec.  661 ;  Enterprise  Ins.  Co.  t.  Piri- 

■tands   that    he   is   to   be   indemniRed  sot,  35  Ohio  St.  3^ ;  35  Am.  Rep.  3S9. 

against  accidents  resulting  in  whole  or  a.  nuksMilOBy  oi  Emltih  FoUdsa.— 

in  part  from  his  own  inadvertence."  See  Cornish  %'.  Accident  Ins.  Co,  13 

S,  AiuJoflH In  FlTB  InEnranoe,  eto. —  Q^    B.    Div.    433;    Love  II    i>.  Ace 

Champlin  v.  Railway  Pass.  Assur.  Co.,  Assur.  Co.  (Eng.  N.  P.),  3  Ins.  L.J. 

6  Lans.  (N.  Y.)  71 ;  3  Bigelow's  Life  &  877 ;  Loveil  v.  Accident    Ins.  Co.  (Qj 

Ace.    Ins.    Rep.    736,  citing  Gates  ti.  B.),  j  Ins.  L.  J.  559. 

Madison   County   Mut,   Ins.  Co.,  5  N.  ♦.  Mercur,  J.,' in  Burkbar^  v.  TrKs- 

Y.478;  5s  Am.  Dec.  360;  Breasted   v.  elers'  Ins,  Co.,  loa  Pa.  St.  16a;  48  Am- 

Farmers'  L.  &  T.  Co.,  S  N.  Y.  299;  $9  Rep.  aoi;.     See  also  this  language  ap- 

Am.   Dec.  481;   Mathews  v,   Howard  proved  in  Equitable  Accident  Int.  Co. 

Ins.  Co,  II  N.  Y.  9.     See,  to  the  same  v,  Osborn,  90  Ala.  loi. 
4fl2 


)v  Google 


tN*lM*ff*i  VOLUNTARY  EXPOSURE.  XzirMir FroUUML 

life.  Such  an  exposure  as  that  does  not  come  within  the  range 
oE  a  defense.  An  exposure,  in  order  to  have  been  a  contributing 
cause,  .  .  .  must  be  something  beyond  the  ordinary,  or  a  wan- 
ton—a piece  of  gross  carelessness."'  So  the  word  "  voluntary," 
2S  used  in  this  clause,  has  received  quite  an  extended  construc- 
tion. For  one  to  be  guilty  of  such  exposure  "  he  must  intention- 
ally  have  done  some  act  which  reasonable  and  ordinary  prudence 
would  pronounce  dangerous,"*  "A  degree  of  consciousness  of 
danger  is  necessary."'  And  it  has  been  said  that  an  act  is  not 
voluntary,  as  the  term  is  here  used,  if  it  be  such  as  a  man  of  ordi- 
nary prudence  would  be  induced  to  do  by  the  circumstances.^ 

Finally,  the  danger  itself  mdst  be  wholly  unnecessary.  "A  vol- 
untary exposure  to  necessary  danger  is  not  forbidden,"  and  "  the 
policy  recognizes  that  there  are  some  dangers  which  it  is  neces- 
sary to  encounter."'  It  seems  also  that  the  injury  or  death  must 
follow  as  the  natural  consequence,  reasonably  to  be  expected,  of 
the  exposure.* 

b.  Whether  It  Is  the  Equivalent  of  the  Term  "Neg- 
ligence."—It  was  shown  above  that  there  had  been  some  dif- 
ference of  opinion  among  the  courts  as  to  whether,  previous  to 
the  embodiment  of  the"  voluntary  exposure  "  clause  in  the  policy, 
it  would  be  forfeited  by  mere  negligence  on  the  part  of  the  in- 
sured. A  somewhat  similar  question  has  arisen  since  the  clause 
has  been  thus  embodied,  viz.,  whether  its  meaning  is  to  be  meas- 
ured by  the  ordinary  tests  of  negligence. 

It  was  expressly  declared  in  one  case  that  "  negligence  and 
voluntary  exposure  to  unnecessary  danger  are  equivalent  terms. "^ 
And  in  other  cases,  the  courts,  while  not  so  declaring,  in  ipsissimis 
vtrbis,  have  practically  treated  the  terms  as  equivalent,  and  have 
applied  such  tests  to  "voluntary  exposure."*     But  the  supreme 

I.  Muinfacturers'    Accident   In-  dent   Assoc.   (Super.   Ct.),   13   N.   Y. 

dcmnitj  Co.  v.  Dor^ran,  58  Fed.  Rep.  Supp.  6ao. 

945-  B-  Keene  v.  New  England  Mut.  Ac- 

1.  Burkfaard   v.   Travelers'  Ini.  Co.,  cident    Assoc.,   161    Mau.   149,  citing 

101  P«.  St,   162;  48   Am.    Rep.   toy.  Tucker  11.   Mutual   Ben,  Life   Co^  50 

Equitable  Accident  Ins.  Co.  i.  Oiborn,  Hun  {N.  Y.)  50;  4  N.  Y.  Supp.  505. 

90  Ala.  101;  Bean  v.  Employers'  Lia-  fl.  Jones    v.    U.    S.    MuL    Accident 

bilitj  Aseur.  Corp.,  jo  Mo.  App.459;  Assoc.  (Iowa,  1S94),  61  N.W.  Rep. 485. 

Jonts  V.  U.  S.   Mut.  Accident  Assoc.  T.  Sawtelle  11.  Railway  Pass.   Assur. 

(Iowa,  1894),  61  N.  W.  Rep.  485 ;  Wil-  Co.,  15  Blatchf.  (U.  S.)  ai6;  18  Ins.  L. 

liama  t>.   U.  S.  Mut.  Accident  Assoc.  J.  ^a. 

[Supreme  Ct.),  31  N,  Y.  Supp.  343.  a.  -'Volnntary  Expomre"   Treated  aa 

I.  Lurlon,  C.  ].,  in  Miller  i'.  Ameri-  SriuniTmoiu   wltli  HegUsance.— Theo. 

caa  Mut.  Accident  In».  Co.,  91  Tenn.  bald   v.   Railway   Pasa.  Assur.  Co..  10 

:67.    Com  fare  Keene  i..  New  Eng-  Each.  44;  a  Bigelow's  Life  &  Ace.  Ins. 

land  Mut.  Accident  Assoc,  161   Mass.  Rep,    393;    Cornish  t/.  Accident    Ins. 

I49.  where  the  court  aayi,  "that   the  Co.,  33  Q^  B.   Div.   4.!;3;    Hoffman  v. 

phrase  implie*  a  conscious  intentional  Travelers'  Ins.   Co.  (N.    Y.   Supreme 

eipoiure— something     which    one    is  Ct.  1871),   not  officially   reported,   but 

conacionsly   willing' to   take   the  found  in   the   Baltimore    Underwriter, 

"'k  of"  (Jan.  30,  1873) ;  al'o  discussed  in  7  Am, 

*.  Duncan  v.  Preferred  Mut.  Acci-  Law  Rev.,  p.  594. 
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court  of  Tennessee  recently  stated  regarding  the  clause  that  it  did 
"  not  think  these  words  the  entire  equivalent  of  ordinary  Dili- 
gence."' And  a  majority  of  the  courts  which  have  passed  upon 
the  question,  adopt  the  same  view  by  holding  that  contributoiy 
negligence  on  the  part  of  the  insured  will  not  defeat  recovery, 
even  under  the  "  voluntary  exposure  "  clause.' 

2.  AppUcationt — a.  Does  Not  Include  Contemplated  Risks 
— (i)  Risks  Impliedly  Assumed. — Among  the  canons  of  construc- 
tion, which  the  courts  have  generally  adopted,  applying  this  clause, 
is  one  which  denies  its  extension  to  dangers,  which,  in  view  of 
the  surrounding  circumstances  and  the  situation  of  the  parties, 
would  naturally  have  been  contemplated  by  them  when  the  con- 
tract was  formed.  The  most  frequent  applications  of  this  princi- 
ple have  been  in  cases  where  the  insured's  occupation  was  of  an 
extra  hazardous  character,  and  in  which  accidents  were  rather  to 
be  expected.  "When  such  accident  happens,  and  injuries  result, 
a  recovery  cannot  be  defeated  on  the  ground  of  voluntary  expo- 
sure to  a  danger  contemplated  by  the  parties,  because  pertaining 
to  the  business  of  the  assured."'  Accordingly,  recovery  has  been 
permitted  in  the  case  of  a  brick  mason  killed  while  working  upon  an 
insecure  swinging  scaffold,^  a  railroad  employ^,  shoveling  snowon 
the  track,  who  was  run  over  by  a  train,  there  being  evidence  that 
he  was  not  exercisingdue  care, "a  yard  switchman,  killed  while  hand- 
ling broken  cars,*  one  insured  as  a  "  cattle  dealer  or  broker,"  who 
was  injured  while  attempting  to  board  a  moving  cattle  train,  hav- 
ing in  his  hand  a  prod  pole  which  he  had  just  used  in  lifting  cat- 
tle in  one  of  the  cars,  though  he  had  also  described  his  occupation 
as  "not  tender  ordrover;"*  and  a  railway  passenger  conductor 

1.  Lurton,  C.  J.,  In  Miller  ii.  Amer-  i.Brlak  Kum.— Wilaon  o.  Nortb- 
kan  Mut.  Accident  Id«.  Co.,  91  Tenn.  western  Mut.  Accident  Assoc.,  $3  Minn. 
167.    See  also  Hull  v.  Equitable  Ac-     47a. 


cident   Awoc.,  41    Minn.  131 ;  18  Ins. 

B.  Freeman   v,  TraTclers'   loi.  Co, 

L.J.778. 

144  M»M.  57». 

S.  QmitiUmtorr  HegltgniM  Mot  k  !>•- 

•.  National  Ben.  Assoc.  T-.Uckson, 
114  111.  S33;  15  Ins.  L.  J,  319.  The  factt 
are  not  suflicicntlf  stated  in   the  opin- 

feiue.—Schneider  v.  Provident   L.  Ins. 

Co,  24   Wis.  28;    1  Am.    Rep,  IJ7;   i 

Blgelow's    Life  &  Ace.  Ins.   Rep.  731 ; 

ion  to  disclose  whether  or  not  the  in- 

Providence  L.  Ins.,  etc.,  Co.  v.  Martin,  sured   was  guiltj    of    negligence,    the 

{3  Md.  310;  3  Bigelow's  Life    &  Ace.  court  placing    its    decision   upon   the 

ns.  Rep.   40;  Freeman   v.   Travelers'  ground  that  death   resulted   "  fn>iii  an 

Ins.   Co.,    144   Mass.  573;  16  Ins.  L,  J.  accident    for    which     the   contracting 

8aa;    Wilson    v.    Northwestern    Mut.  parties  Intended  the  association  shonM 

Accident  Assoc.,  C3  Minn.  626;  Keene  be  liable." 

V.  Northeastern  Mut.  Accident  Assoc.,  T,  OatU*  DMJer  BoardlBK  Mertac oar. 
161  Mass.  149.  And  see  May  on  In-  — Pacific  Mut.  L.  Ins.  Co.  v.  Snowden, 
surance,  vol.  1,  p.  i3Ji;  Manufacturers'  58  Fed.  Rep.  343.  Caldwell,  J.,  In  de- 
Accident  Indemnity  Co.  v.  Dorgan,  liveHng  the  opinion  of  the  court,  said : 
58  Fed.  Rep.  945 ;  Burkhard  v.  Travel-  "  In  the  matter  of  accompanring  his 
ers'  Ina.  Co.,  io3  Pa.  St.  261;  48  Am.  cattle  to  market,  and  caring  for  them 
Rep.  10;.  while  In  the  course  of  transportatkm, 
S.  Collins,  J.,  In  Wilson  v.  North-  the  plaintiff  could  rightfullv  do  what- 
western  Mut.  Accident  Assoc.,  53  ever  was  customarjr  with  other  cattle 
Hlnn.  470,  dealers  under  like   circumstances  and 
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who  met  with  his  death  while  attempting  to  alight  from  the  train 
which  he  was  in  charge  of,  while  it  was  in  motion.' 

(2)  Risks  Expressly  Contemplated. — In  many  of  the  policies,  lia- 
bility for  such  dangers  as  are  incidental  to  certain  callings  is  ex- 
pressly assumed.  The  question  becomes,  then,  no  longer  whether 
the  insurer  is  bound  for  such  risks,  but  whether  the  insured  has 
brought  himself  within  the  terms  of  the  extended  protection. 
Where  the  policy  expressly  covered  "  accidents  while  in  the  dis- 
charge of  duty  and  in  the  service  of  a  railroad  company,"  recovery 
was  permitted  though  the  insured,  a  railroad  employ^,  was  killed 
while  returning  home  after  he  had  quit  work  for  the  day.*  It  has 
been  held  in  effect  that  a  "  cattle  dealer  "  is  entitled  to  the  privi- 
leges extended  by  the  policy  to  a  "  cattle  shipper  and  tender," 


condltloni.  The  plnlntilf  had  a  right, 
ir  it  wag  not  hia  duty,  to  incur  all  the 
risk  and  danger  incident  to  caring  for, 
and  looking  after  hi*  cattle  In  the  cars, 
while  en  route  to  their  deatination,  In 
the  time  and  manner  cuitoTiiary  among 
reaaonably  prudent  and  careful  ahlp- 
pera,  and  Euch  riskl  and  dangers,  no 
matter  how  great  the/  are,  do  not  con- 
■(itute  any  violation  of  the  provUiona 
of  Itie  policy  requiring  the  plaintiff  to 
ute  due  diligence  for  his  personal  safety 
and  protection.  Nor  ia  the  incurring 
of  such  risks  and  dangers  a  voluntary 
exposure  to  unnecesaary  danger,  within 
the  meaning  of  that  clause  in  the  pol- 
icj."  Compare  Travelers'  Ins.  Co.  i'. 
Snowden  (Neb.  1895),  N.  W.  Rep.  It 
is  worthy  of  note  here  that  acts  almost 
precisely  like  thoae  committed  by  the 
inEured  in  this  case,  have  t>een  held  in 
pertonal  injury  cases  to  be  contributory 
nrgllgence  ftr  at  defeating  recovery. 
See  MeCorkle  v.  Chicago,  etc,  R.  Co., 
fii  Iowa  SS5 ;  Player  v.  Hurlington,  etc., 
R.  Co.,  61  Iowa  733. 

L  BftUwiv  OoDdnetor.— D  alley  v. 
Preferred  Masonic  Mut.  Accident  Aa- 
•oc.  [Mich.  1S94),  57  N.  W.  Rep.  184. 
The  policy  or  certificate  In  this  case 
'■■(pressly  excepted  the  hazard  of  "ai- 
lempting  to  enter  or  leave  moving  con- 
Tcjance*  using  steaia  .  .  .  aa  a  mo- 
live  power."  But  the  court  said  ;  "We 
.ire  alio  satisfied ,  from  the  application 
^nd  the  informatioD  which  that  gave  to 
llie  defendant  company,  that  accidents 
<  (  this  kind  are  of  the  risks  intended 
lo  be  insured  agalnsL  The  sole  busi- 
nets  of  the  deceased  was  in  running 
I»>>Knger  trains,  and  this  wai  plainly 
Oated  in  the  application.  It  1b  common 
knowledge  that  conductors  of  paMen- 
ger  trains  on  all  railroads  muat.  in  the 


very  nature  of  their  business,  not  only 
enter,  but  leave,  their  traina  before  they 
come  to  a  full  stop.  It  is  common 
knowledge  that  conductors  of  passen- 
ger trains  have  full  charge  of  their 
trains.  They  give  the  signal  to  start, 
and,  alter  the  train  starta,  they  get  on 
board.  At  stations  when  the  train 
pulU  up,  and  before  It  stops,  the  con- 
ductor alights  upon  the  platform.  This 
may  be  a  dangerous  practice,  but  it  is 
among  the  risks  which  the  passenger 
conductor  assumes  when  he  enters  up- 
on such  employment;  and  ao  general  is 
this  knowledge  that  the  defendant  com- 
pany, when  it  took  and  approved  the 
application,  must  have  had  knowledge 
of  it."  But  see  a  modification  of  the 
opinion  of  this  case  on  rehearing 
(though  not  affecting  the  point  at>ove 
referred  to),  60  N.  W.  Rep. 694. 

t.  Ballwajr  BmplojeM. — Kinney  v, 
Baltimore,  etc.,  Emp.  Relief  Assoc.,  35 
W.  Va.  38V,  ai  Ina.  L.  J.  176.  The 
court,  in  this  caK,groundB  its  decision 
on  the  fact  that  the  insured's  going  to 
and  from  work  was  indiepensable  to 
his  aervice,  and  asks:  "  Was  he  not, 
while  passing  over  the  railroad  track* 
in  going  lo  and  returning  from  his 
home  in  the  course  of  his  labors,  a* 
much,  in  the  discharge  of  his  duties, 
and  in  the  service  of  the  company,  as 
when  be  had  tools,  with  which  he 
worked,  in  his  hands,  for  the  purpose 
of  the  question  in  hand  ?  It  does  seem 
to  me  thai  to  say  that  be  was  not  in  the 
dii^charge  of  bis  duties  in  the  service 
of  the  company,  within  the  spirit  and 
meaning  and  purposes  of  this  oigani- 
zalioD  and  its  constitution,  would  be 
very  technical  and  refined."  Contra 
Hull  II.  Equitable  Accident  Assoc,  41 
Minn,  331 ;  18  Ins.  L.  J.  778. 
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and  may  recover  for  injuries  while  tending  cattle  in  transit.*  So 
the  exemption  promised  to  a  "  railroad  employ^  "  has  been  de- 
clared applicable  to  a  baggage  checker,  though  not  employed  by 
the  railroad  company  at  all,  "the  words  of  exception,"  as  the 
court  reasoned,  having  reference  to  the  character  of  employment 
rather  than  to  who  is  the  employer.*  But  the  exception  of  "a 
railroad  employ^  in  the  performance  of  his  duty,"  was  held  not 
to  include  the  case  of  a  workman  in  a  riulway  company's  car  shops 
who  was  killed  while  riding  home  from  work  on  one  of  his  em- 
ployer's trains.*  And  a  banker  was  denied  the  right  to  recover 
any  portion  of  the  insurance,  under  a  policy  which  excepted  rail- 
way employes,  and  also  promised  the  insured  that  "  if  injured  in 
any  occupation  or  exposure  classed  by  this  company  as  more 
hazardous  than  that  here  given,  his  insurance  and  weekly  indemnity 
shall  be  whatever  the  premiums  paid  by  him  will  purchase  at  the 
rates  fixed  for  such  increased  hazard."  * 

1.  Pacific  MuL  L.  Ins.  Co.  v.  Snow-  reipect    to  a   apecified  danger  of  that 

den,  ^8  Fed.  Rep.  341.  kind   vaa   vBlId,   and  waaa  part  of  tbe 

3.  Ba<ga«a  OhMkar. — Gotten  v.  Fi-  contract.  The  danger,  whatever  mar 
delitj',  etc.,  Co.,  41  Fed,  Rep.  506.  The  have  been  the  extent  of  it,  waa  i-rtun- 
Insured's  duties  required  him  to  board  tartly  Incurred,  and  upon  the  plaineit 
Incoming  trains  and  to  check  baggage  conitruction  of  the  policy  the  resultii^ 
to  other  linea  and  to  the  deitlnation  of  accident  was  not  within  this  contract 
paasenger*.  of  innu ranee.    The    appellanti    claim 

8.  "  IB  Uia  Parfomiajioe  of  Dntr." — In  that  hj   force  of  the  language  of  the 

Hull  V.  Equitable  Accident  Ataoc,   41  poller  first  above  recited,  limiting  the 

Minn.  331 ;  18  Ini.  L.  J.  778,  the  court  liabilitj  of  the  company  if  the  aituird 

Mid :     "Even    if    the    assured    can  be  ihould  be  injured  In  anj  occupation  or 

deemed  to  have   been,  in   any   proper  exposure  more  hazardous  than  that  tn 

sense,  an  emplo7ee  of  the  railroad  com-  which  he   was  classed  in  the  p<rilCT,a 

pany  at  this   particular  time,  his  acts  recovery- should  be  allowed  of  such  sum 

here   in   question   were   not  done,  nor  as  the  premium  paid  by  this  assured, 

the  consequent  injury  suffered,  'in  the  twenty  dollars,  would  have  purchased 

performance   of  his   duty'   ai  an   em-  as  insurance   aa  to  one   whose  proper 

Eloyee  of  the  railroad  company.  What  business  it   would  be   to  get  on  or  off 

e  did  was  wholly  for  his  own  purpose,  moving  railroad  trains;  for  example, a 

lor  his   own  convenience,   and    in   no  railroad  conductor,  as  to  whom,  ander 

tense   a  part  of  his  Hrvlce  to  the  com-  a  policy  like  that  in  question,  the  condl- 

pany."  See,  for  a  contrary  view,  Kinney  tion     respecting    accidents    from  that 

V.  Baltimore,  etc.,  Emp.  Relief  Assoc,,  cause  would  not  be  applicable.    This 

35  W.  Va.  385;  II  Ins.  L.  J.  176.  is   not  a    reasonable   construction   of 

4.  Miller  Ti.  Travelers'  Ins.  Co.,  39  this  contract.  The  terms 'occupation  or 
Minn.  54S.  The  question  presented  here  exposure  classed  by  (his  company  «• 
was  somewhat  novel,  and  can  perhaps  morehazardous,' etc.,  refer,  as  weunder- 
best  be  understood  by  the  following  stand,  to  distinct  classified  occupations 
excerpt  from  the  opinion:  "It  Is  cer-  or  employments  such  as  railroad 
tain  that  the  insured  was  killed  In  an  at-  conductors,  railroad  brakemen,  rulroad 
tempt  to  enter  or  get  upon  a  moving  engineers,  blacksmiths,  carpenters,  etc. 
steam  vehicle,  and  that  the  accident  To  bring  a  case  within  the  provision 
and  death  are  referable  directly  to  that  limiting  the  liability  of  the  company  to 
as  the  cause.  It  is  distinctly  expressed  a  less  amount  than  that  named  in  the 
In  the  policy  that  the  insurance  shall,  policy,  the  assured  must  be  within  one 
not  cover  such  a  case  (this  condition  of  such  classes ;  that  is,  engaged  in  one 
being,  however,  inapplicable  to  rail-  of  the  more  hazardous  occupations. 
way  employees).  Therecan  benoques-  Such  a  case  would,  perhaps,  be  pre- 
tion  that   such  an  agreed  condition  in  sented,  if  one  insured  as  belonging  to  a 
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b.  Injuries  Connected  with  Railways — (i)  Generaily. — 
The  introduction  of  steam  and  electrical  transit,  while  greatly 
promoting  the  speed  and  efficiency  of  travel,  has  likewise  in- 
creased its  dangers.  We  might  naturally  expect  to  find,  there- 
fore, that  in  a  lai^e  proportion  of  suits  upon  accident  policies, 
injuries  received  from,  or  in  the  course  of,  railway  operation,  have 
constituted  the  causes  of  action.  A  writer  in  the  American  Law 
Review^  in  1873,  however,  declares  it  to  be  then  "well  settled 
that  in  general  accident  insurance  hardly  more  than  seven  per 
cent,  of  claims  arise  from  accidents  in  travel  by  rail  or  water, 
while  those  growing  out  of  horse  or  carriage  injuries  exceed  in 
number  those  arising  from  all  other  causes  combined."  This 
statement  is  also  adopted  and  set  forth  in  a  recently  published 
text  book  treating  in  part  of  accident  insurance.'  But  the  maga- 
zine writer  above  quoted,  upon  whose  authority  alone  this  decla- 
ration is  made,  also  states  in  the  same  connection  that  "  No  acci- 
dent tables  have  yet  been  published,  and  the  statistics  are  as  yet 
insufficient  to  generalize  with  accuracy."  " 

But  whatever  the  facts  may  have  been  a  quarter  of  a  century 
ago  (and  the  statements  above  quoted  certainly  marshal  no  ulti- 
mate facts),  or  whatever  they  may  be,  even  now,  as  regards  acci- 
dents in  general,  it  certainly  is  true,  as  will  appear  from  the 
following  pages,  that  so  far  as  the  particular  clause  now  under  dis- 
cussion is  concerned,  a  very  lai^e  percentage  of  the  litigation 
involving  it  arises  from  what  may  be  fairly  termed  "  railway  acci- 
dents." And  it  is  desirable  that  this  class  of  cases  may  be  classi- 
fied and  treated  separately,  for  it  is  important  to  the  holders  of 
accident  policies,  that  they  should  be  able  to  find  in  some  one 
place  a  complete  statement  of  the  rules  which  the  law.  through 

noobizirdouB  class,  ag  b  banker,  were  to  The  effect  of  thli  condllion  b  to  whollj 

become,  during  the  term  of  the  policj,  exclude  from  the  contract  of  insurance 

enptgedlnamoredttngeroUBcUetofcni-  Hska  of  that  kind,  except  M  to  railroad 

p1oTment,asthatorarailroadconductor,  employees.     That  risk  the  auured  vol- 

and  were  to  suffer  fnjurr  In  (he  course  untarilj  subjected  himaeH  to,  being  still 

ofchat  emplorment.    This  is  not  such  a  banker,  and  attempting  to  get   upon 

acaie.    The'aseured  was  not  a  railway  the  train  as  a  pataenger.     He  was  not 

rondoctor  or  employee,  with  the  skill,  a  railway  empiojee.     Under  this  condl- 

judgment,  and  experience  which  one  in  tion.  and  upon  the  facts  Bhown,  there 

ihil  occupation   may  be  presumed   to  could  be  no  recoverj'." 

h.ive  acquired,  and  which  might  enable  1.  Vol.  7,  p,  585.     In  another  place 

liim  to  get  upon  a  moving  train  with  (p.  j;S6)   the  same  writer   asserts   that 

'i(ety,  when  one  unaccustomed  lo  such  "in  fact,  accidents  from  travel  are  only 

ihlngi  might  incur  great  danger  in  do-  a   small   part  of  the  losses  for  which 

iiig  so.    The  construction   which   the  compensation  is  paid." 

"PpellETits  would  have  us  put  upon  this  a.  Nibiack   on  Voluntary    Societies, 

rmvislon  would  render  of  no  effect  the  Mutual  Benefit  Insurance  and  Accident 

more  plain  condition   of  this  contract.  Insurance  (id  ed.  1894),  p.  699. 

Ihat'this  insurance  does  not  cover  ac-  S.  7  Am,  Law    Rev.,  p.   585.      The 

cident,  nor  death   or  injury,  resulting  writer  also   prophesies   that  "a   great 

■    ■    .     from     ,     .     .      entering,  or  try-  advance   will    be   made   in    accident 

lngtoenter,orleaving,a  moving  steam  Insurance   when  accident  atatistlca 

vehicle.'     Oal7    as    to    'railway    em-  have    been   accumulated    and    tabu- 

plojets'ls  this  condition  Inapplicable,  lated." 
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judicial  construction,  has  prescribed  for  their  conduct  while  travel- 
ing by  rail.  Equally  important  is  it,  from  the  standpoint  of  the 
insurers,  that  the  authorities  may  be  thus  compositely  collated, 
in  order  that  they  may  be  enabled  to  ascertain  the  exact  force 
which  the  courts  have  so  far  given  to  the  language  employed 
in  insurance  policies,  with  a  view  of  excepting  such  accidents. 
And  this  leads  to  the  further  observation,  regarding  this  class  of 
injuries,  that  their  frequency  and  importance  have  exerted  a 
marked  influence  upon  the  form  of  the  insurance  contract,  aswell 
as  upon  the  character  of  the  litigation  concerning  it.  Insurers 
recognizing  in  the  railway  system  a  productive  source  of  acci- 
dents, have  persistently  sought  to  relieve  themselves  from  liabil- 
ity from  all  the  more  aggravated  cases  of  injuries  thus  arising. 
The  "  voluntary  exposure  "  clause  is  one  example  of  such  efforts, 
and  it  was  long  relied  upon  to  secure  exemption  from  this  class 
of  accidents.  Experience,  however,  has  caused  the  introduction  of 
clauses  more  specifically  excepting  them.' 

(2)  Accidents  Upon  Trains. — As  regards  accidents  arising  upon 
moving  cars,  the  clause  has  generally  proved  insufficient.  It  was 
held,  indeed,  that  the  policy  was  avoided  where  the  insured  was 
killed  by  falling  from  the  platform  while  attempting  at  night  to 
pass  from  one  car  to  another  of  a  moving  train  at  full  speed.* 
And  a  passenger  who  "  put  his  arm  out  of  the  window  of  the  car, 

1.  See  infra,  thU  title,  Third  Stag*,  thus  to  pasB  from  carto  car,  It  la  nrelv 
S.  Siwtelle  V.  Rallwaj'  Pass,  Auur.  occompliihed  without  eipenenciag  1 
Co.,  ij  Blatchf.  (U.  S.)  216;  iS  Ins.  L.  sense  of  relief  when  it  has  been  ufclj 
J.  S92.  Wallace,  J.,  in  delivering  the  done.  When  darkness  adds  aootlifr 
opinion,  declared  that;  "Negligence  condition  of  uncertain!}' to  the  attempt, 
and '  voluntarj  eiposure  to  unnecesBary  there  can  be  no  justlGcation  of  the  act 
danger  '  are  equivalent  terms."  and  then  in  the  mind  of  anjr  prudent  man." 
proceeds,  "  NegHgence  is  the  absence  Sec,  however,  to  the  contrary,  Prttt 
of  that  care  whicb  a  reasonable  and  i>.  Travelers'  Ins.  Co.  [N.  Y.  Supreme 
prudent  man  would  exercise  under  the  Ct.  1S71),  not  officially  reported,  bat 
circumstances  of  the  case ;  and  can  it  dlscuised  in  7  Am.  Law  Rev.  595.  The 
be  doubted  that  a  prudent  man  would  policj  excepted  "  willful  exposure."  tmd 
understand  that  he  was  acting  at  hia  the  plalntitTs  contention  was  that  the 
peril.  It  he  attempted,  in  the  night  time,  insured  had  been  killed  while  pauing 
and  while  thetrain  was  underfuUhead-  from  one  car  to  another,  but  the  de- 
naj',  to  pass  from  one  car  to  another  ?  fendant  claimed  that  he  had  fallen  froni 
Such  are  the  undulations  of  a  railwaj  the  rear  platform,  where  he  had  stood 
car,  when  the  train  is  in  rapid  motion,  while  smoking.  The  court  Instiucled 
that  locomotion  within  the  car  Is  a  task  the  jurj  that ;  If  he  was  not  standing 
of  some  difficult;.  The  passenger  moves  on  the  platrorm,  but  was  passing  frcim 
with  uncertain  step,  and  seeks  assist-  one  car  to  another,  the  last  being  Ihe 
ance  by  grasping  the  seats  as  the  car  ladles'  car,  where  no  smokingwas  per- 
Bways  to  and  fro.  But,  the  passage  mitted,  and  was  smoking  previous  la 
from  car  to  car  is  attended  with  going  upton  the  cars,  and  was  passing 
greater  difficulty.  The  din  and  clamor  from  the  ladies'  car  Into  the  next  or 
of  the  train, Ihe  rushingof  the  wind  and  forward,  the  smoking  car,  for  Ihe  pur- 
dust  and  smoke,  the  consciousness  that  pose  of  smoking,  then  it  was  for  the 
a  miestep  or  miscalculation  of  distances  jury  to  say  whether  he  was  careless  or 
may  be  fatal,  lend  10  confuse  or  excite  in  due  care,  when  in  the  darkness  he 
the  faculties  and  disturb  the  judgment;  was  passing  from  one  car  to  anothtr. 
And,  although  it  is  h  common  practice  situated  as  these  csrs  were. 
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while  the  train  was  moving  with  its  usual  velocity,  without  the 
slightest  necessity  for  doing  so,"  and  whose  finger  was  injured  in 
consequence,  was  denied  the  right  to  a  recovery  upon  an  accident 
policy.*  But  it  has  been  declared  not  to  be  "voluntary  expo- 
sure" for  a  passenger  to  leave  the  interior  of  the  car  in  order  to 
ride  on  the  platform,  because  he  is  overcome  by  heat  or  is  suffer- 
ing from  nausea,'  or  to  alight  from  a  car  while  in  motion,'  or  to 
board  a  moving  train,  especially  if  its  rate  of  speed  is  less  than 
that  of  a  man  walking,*  or  to  ride  on  the  platform  of  an  electric 
motor  car,'  or  for  a  cattle  dealer,  accompanying  his  stock  to 
market,  to  ride  on  the  iron  ladder  of  a  freight  car* 

Where  the  insured  alleges  that  while  traveling  by  rail "  and  while 
hewasinadazed  and  unconscious  condition  of  mind,  and  not  know- 
ing or  realizing  what  he  was  doing,"  he  "  involuntarily  arose  from  his 

I.  Morel   V.   MisBissippl    Vallej'    L.  this  case:  "  The  set  may  have  been  Im- 

Im.  Co.,4  Bush  (Ky.)  ^35;  i  Blgelow'i  prudent.     It  m*j  have  been  itich  negli- 

Life  &  Ace.  Ini.  Rep.  iie.  gence  as  would  have  prevented  a  recov- 

S.  Man  V.  Travelers'  ln&.  Co.,  39  Fed.  cry  in  an  action  based  upon  the  negli- 

Rep.  jai.    The   court  here  observed  :  gence  of  the  compan;",  had  there  been 

"That  deceased   was   in   a   dangerous  anr.     But  It  does  not  seem  to  have  con- 

position    on    the   platform,  as   distln-  tained  those  elements  which  could  be 

guiihed  from  the  bodj   of  the  car.  In  justly  characterized  as  willful  or  wan- 

which,  as  a  passenger,  he   was  entitled  ton.       See  also  Toolev  v.  Railway  Pass, 

to  ride,  is  clear  enough ;  but  whether  in  Assur.  Co,  3  Biss.  (U.  S.)  399 ;  4  Bige- 

going  on  the  platform  there  was  vol-  low's  Life  S  Ace.  Ins.  Rep.  34  (1S73), 

UDtarj  exposure  to  unnecessary  danger,  where  the  insured  was  required  by  his 

cannot   be    ascertained   except    with  policy  to  "use  due  diligence  for  self-pro- 

knowtedge    o{    alt    the    circumstances  tection,"  and  he  attempted,  while  the 

wbich  influenced  hii  conduct.  If  he  was  train  was  moving  slowly,  and  while  lie 

overcome  by   the   heat  of  the  car,  or  was  walking  quite  fast,  to  get  on  board, 

affected  with   nausea,   which  impelled  either  on  the  forward  platform  of  the 

him  to  seek  the  open  air,  it  cannot  be  rear  car  or  between  two  cars,  and  was 

said  that  there  was  voluntary  exposure  crushed   beneath    the    wheels.     Judge 

to  unnecessary  danger,  or  that  the  dan-  Drummond  left  It  to  the  jury  to  say 

ger  was  unnecessarily  incurred."  whether  the  insured  had  used  "  that  de- 

1.  Baden&eld  v.  Massachusetts  Mut.  gree  of  caution  and  diligence  which  a 

Accident  Assoc.,  1^4  Mass.  77.  The  Ian-  prudent  man  would  use  under  the  cir- 

j^ageof  the  court  m  this  case  Is  perhaps  cumstances,"    There  was  a  verdict  for 

no  more  than  a  diciuta.      The   court  the  plaintiff  In  the  i'ul!  amount  claimed. 

said  :  "  The   defendant    asked  for   in-  B.  Sutherland  t.  Standard  Life,  etc., 

stnictlons  upon  the  hypothesis  that  de-  Ins.   Co.  (Iowa,  1893),  54  ^-  ^-  ^^P- 

ceasedfcll  while  leaving  the  car  when  It  453;    33  Ins.   L.    J.    353,   distingvitk- 

was  in  motion.     There  was  no  evidence  iMg  Bon  t.  Railway  Pass   Assur.  Co., 

that  he  BO  fell,  but  if  it  could  be  inferred,  j6  Iowa  667 ;  41  Am.  Rep.  137.     In  the 

it  would  not  be  conclusive  of  his  negti-  first  named  case  the  insured  was  killed 

Slice."  Compare  Dailey  v.  Preferred  while  riding  on  the  rear  platform  of 
asonic  Mut.  Accident  Assoc.  (Mich,  one  of  a  train  of  electric  cars  running 
iBq+),s7N.  W.  Rep.  184,  which  was  de-  between  Omaha  and  Council  BlulTs. 
cided  on  the  ground  that  the  risk  was  It  was  not  a  mere  street  car  and  there 
one  contemplated,  the  insured  being  a  was  evidence  moreover  that  the  insured 
railway  conductor,  was  intoxicated,  but  the  court  accepted 
t.  Schneider  V.  Provident  Life  Ins.  the  finding  of  the  jury  to  the  effect 
Co.,  24  Wis.  38;  I  Am.  Rep.  157;  1  both  that  the  insured  was  "  using  due 
Bfgelow's  Life  &  Ace.  Ins.  Rep.  731.  care"  and  that  his  death  was  not  the 
The  policT  provided  against  liability  for  result  of  intoxication. 
the  msured's  "  willfully  and  wantonly  8.  Pacific  Mut.  L,  Ids.  Co.  v.  Snow- 
exposing  himseir."    The  court  said  in  den,  58  Fed.  Rep.  341. 
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seat  and  walked  unconsciously  to  the  platform  of  the  car,  and, 
without  fault  on  his  part  fell  therefrom  to  the  ground"  and  was 
injured,  the  complaint  was  held  sufHcieitt,  as  against  a  demurtcT, 
to  show  that  the  injury  was  not  due  to  "  voluntary  exposure  to 
unnecessary  danger."* 

A  contract  to  indemnify  one  against  a  "railway  accident" 
includes  an  injury  happening  to  the  insured  by  slipping  on  a  wet 
car  platform  without  negligence  while  he  was  in  the  act  of  step- 
ping off,  the  train  having  reached  its  destination  and  stopped.' 
In  Penttsylvania,  it  was  Hnally  held  that  for  a  passenger  to  step 
from  the  train  upon  a  drawbridge  where  it  had  stopped  for  a  few 
moments  at  night,  and  where  he  fell  through  an  obscured  hole, 
was  not  "  voluntary  exposure."'  So,  in  Maryland,  in  one  of  the 
early  decisions  upon  this  subject,  the  court,  while  holding  that 
the  question  was  one  of  fact  for  the  jury,  declared  that  there 
had  been  no  breach  of  the  clause  by  a  locomotive  engineer,  who, 
while  backing  his  engine  down  grade  at  a  speed  of  about  eight 
miles  an  hour,  attempted  to  pass  from  the  tender  to  a  car  at- 
tached in  front,  for  the  purpose  of  checking  speed,  and  in  such 
attempt  slipped  between  the  car  and  tender  and  was  crushed 
beneath  the  latter* 

1.  In  Scheiderer  v,  TrBTclera'  Ins.  cofflpaof  from  liability'.  In  mpect  to 
Co.,  ^8  Wfs,  13;  46  Am.  Rep.  618;  11  the  causei  of  this  mental  conditloa  ol 
Ins.  L.J.  691,  &rton,  J.,  delivering  the  the  plalntlfl,  it  must  bUo  be  accepted 
opinion  of  the  court,  said :  "  It  1»  not  aa  true  Ihat  he  went  to  sleep  froin 
necessary  to  wander  away  and  get  tost  weariness,  and  the  motion  of  the  can, 
in  '  that  wilderness  more  dark  than  and  never  awoke  to  consciousness  01 
groves  of  fir  on  Huron's  shore '  the  volition  until  the  injury  had  happened. 
wilderness  of  mind,  to  ascertain  the  From  these  allegations  it  it  evident 
precise  condition  of  the  mind  of  the  that  the  plaintiff  was  as  irresponsible 
plalntlfl  as  stated  in  the  complaint  for  his  actions  and  conduct  as  a  human 
when  the  accident  occurred,  and  it  is  being  could  be  from  any  possible  cause, 
useless  to  speculate  as  to  the  remote  and  Uiat  is  aufficlent." 
causes  of  tbat  condition — whether  3.  Theobald  r.  Railway  Pms.  Assur. 
drunkenness,  utter  prostration,  som-  Co.,  10  Exch.  ^^■,  a  Bigelow's  IJfe  & 
natnbutism,  brain  disease,  or  derange-  Ace.  Ins.  Rep,  393. 
ment  of  the  faculties— beyond,  aside,  or  t.  Burkhard  v.  Travelers'  tns.  Co, 
In  contradiction  of,  what  is  sUted  in  loa  Pa.  St.  363 ;  48  Am.  Rep.  joj 
the  complaint  The  allegations  of  the  ( 18S1).  Considerable  stress  ia  laid  upoa 
complaint  must  be  taken  as  true  on  the  fact  that  other  passengers  bad  nnt 
demurrer,  and  it  must  be  accepted  as  alighted  and  were  standing  on  the 
true  that  while  he  was  in  a  dazed  and  bridge,  and  that  the  brakeman's  Ian  tent 
unconscious  condition  of  mind,  and  not  cast  a  shadow  over  the  hole.  The  de- 
knowing  or  realizing  what  he  was  do-  clsion  reverses  that  of  the  comnKm 
ing,  the  plaintiff  involuntarily  arose  pleas  reported  In  la  Ins.  L.  J.  133.  where 
from  his  leat  and  walked  unconsclouslj'  Hare,  ].,  delivering  the  opinion  said: 
to  the  platform  of  said  car,  and.  with-  "  To  leave  a  railway  train  In  the  ob- 
out  fault  on  his  part,  fell  therefrom  to  scurity  of  the  night  while  it  Is  standinf 
the  ground.  All  this  occurred  while  on  a  railway  track  over  a  river.  Is  cer- 
he  was  unconscious,  and  Involuntarily,  tainly  an  exposure  to  danger,  which,  if 
without  knowing  or  realizing  what  he  not  uncommon  among  the  travclioe 
was  doing.  These  are  the  strongest  community,  is  clearly  •  voluntarily 
words  that  could  be  used  to  negative  within  the  meaning  of  the  policy." 
self-intiiction.  design,  or  voluntar}'  ex-  4.  Providence  L.  Ins„  etc.,  Co.  v. 
posurc,  which  are  the  only  conditions  Martin,  32  Md.  310;  1  Bigelow's  Lifefi 
material  to  this  case  which  exempt  the  Ace.  Ins.  Rep.  40.  Here  the  court,  after 
490 
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(3)  Accidents  Upon  Tracks  and  Crossings. — A  "railway  accident" 
need  not,  of  course,  occur  upon,  or  in  connection  with,  a  train. 
Indeed,  to  quote  the  language  of  Baron  Alderson,^  "  it  does  not 
depend  upon  any  accident  to  the  railway  or  machinery  connected 
with  it."  A  lai^c  percentage  of  the  cases  where  the  "  voluntary 
exposure  "  clause  has  been  invoked,  arose  from  accidents  happen- 
ing  upon  the  roadbed,  apart  from  cars.  And  it  is  important  to 
note  that  the  clause  itself  has  proved  far  more  effectual  in  reliev- 
ing the  insurer  from  liability  for  such  accidents,  than  in  cases 
where  the  injuries  were  incurred  upon  trains. 

Recovery  was  denied  where  the  insured,  while  running  along 
the  tracks  to  meet  and  board  a  train,  was  struck  by  an  engine 
approaching  from  the  rear.*  And  a  nonsuit  was  ordered  in  a 
suit  on  a  policy  requiring  the  use  of  "  all  due  diligence  for  personal 
safety  and  protection,"  where  the  insured  was  killed  by  an  engine 
at  whose  signal  he  had  first  stepped  off  the  track,  and  then  deliber- 
ately stepped  on  when  the  locomotive  had  almost  reached  him.* 

citing  Schneider  v.  Provident   L.  Ins.  In  the  commonacceptiitlonof  theword, 

Co„  14   Wis.  38-   I   An.   Kep.  157;  i  and    the    resulting     Injury,    tliercfore, 

B^jelon's   Life  &  Ace,  Ins.  Rep.  731,  within  the  plain  meaoing  of  the  terms 

which  had  been  decided  onlv  a  couple  of  his  insurance,  and  not  within  the  ex- 

a(  months  before,   and  declaring   that  ceptlon  relied  on.     Such  would  be  our 

the  caxe  in  judgment   wts  not  diitln-  conclusion   if   the  question  were  lelt  to 

guishable   from   it,   observed  :  "  It  Is  a  our  dele imi nation.'' 

common   practice    with    persons    em-  I.  Theobald  v.  Railway  Pass.  Assur. 

^oyed  on  railroads  and  engaged  in  the  Co.,  10  Exch.  44;  26  Eng.  L.  £[  Eq.  43J; 

management ortrainstopassfromcarto  a   Bigelow's    Life   &   Ace.   Ins.   Rep. 

car  while  th«  train  is  in  motion,  and  al-  393  { 1S54). 

though  the  dntj  of  the  engineer  Is  more  1.  Tuttle  v.  Travelers'  Ins.  Co.,  134 
particularly  confined  to  the  locomotive  Mass.  17s ;  45  Am,  Rep.  316 ;  12  Ins.  L. 
and  Its  management,  yet,  if  he  does  not  J.  i36.  The  court  In  this  case  said; 
do  so  himself,  he  sees  others  almost  con-  "  The  danger  was  obvious,  the  exposure 
tisntly  passing  from  one  car  to  an-  to  It  unnecesMfy,  the  want  of  due  dill- 
other  without  injury.  If  in  this  case  he  gence  clear  ;  and  the  death  of  the  in- 
thought  it  necessary  that  the  braltcs  of  sured occurred  inconsequence  thereof." 
the  attached  car  should  be  put  on.  In  or-  Thla  case  was  distinguished  In  Keene  v. 
dbrtocheck  theapeedonthedescendlng  New  England  Mut.  Accident  Assoc, 
gnde,  and  there  was  no  brakcman  there  161  Mass.  149. 

to  do  it,  we  cannot  suppose  iie  thought,  S.  Hoffman   v.   Travelers'    Ins.   Co. 

or  that  a  prudent  man  under  the  same  (N.  Y.  Supreme  Ct.  1871),  reported  In 

circumstances  would  have  thought,  he  Baltimore  Underwriter  (Jan.  30,  1873} ; 

*as  placing   himself  In  the  waj  of  al-  7  Am.  Law  Rev.  594.     Speaking  of  the 

most  inevitable  death  bj  attempting  to  insured's  venture,  the  court  observed  ; 

paos  from  the  tender  of  the  engine  to  "  That  was  a  most  reckless  act.     The 

the  car  for  that  purpose,  whilst  the  train  rule  is  well  settled  that  a  party  cannot 

vat  moving  at  the  slow  rate  of  eight  walk  on  a  railroad  track  without  being 

miles   per    hour.    It    Is  Impossible   to  guilty-  of    negligence;  and   the  courts 

characterize  this  act  as  a  willful  expo-  hold  that  one  about  to  cross  the  track 

sore  to  unnecessary    danger  or  peril,  must  look  both  ways  beforeattempting 

The  fact  that  he  iirppcd   and  fell  m  so  to  cross,  and  that  if  he  omits  to  do  that 

doing,  shows  that  it  was  an  unusual  and  he  Is  guilty  of  negligence.     So  itseems 

unexpected    result    attending    the  per-  to  me  that  there  is  not  a  possibility  of 

formance  of  a  usual  and  necessary  act.  recovering  under  the  proofs  in  the  case. 

His  falling  was   an  event  which  took  The  clrcumatances  show  that  there  was 

place  without  his  foresight  or  expecta-  gross  negligence  on  the  part  of  the  de- 

tion,  and  therefore  clearly  an   accident  ceased — more  so  than  in  any  case  I  have 
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And  the  fact  that  the  insured  sat  down  upon  the  track  when  an 
engine  moving  toward  him  was  but  twenty-five  feet  away,  was 
held  to  be  so  clear  a  case  of  "  voluntary  exposure  "  as  to  necessi- 
tate a  dismissal  of  the  complaint,  and  to  render  improper  the  sub- 
mission to  the  jury  of  the  question  whether  he  was  not  there  to 
rescue  some  slightly  intoxicated  men  whom  he  had  seen  approach- 
ing the  track,^  In  England,  it  was  recently  held  that  for  one 
possessing  ordinary  faculties  of  sight  and  hearing  to  cross  a  rail- 
way track  in  front  of  an  approaching  train,  was  exposure  toari^ 
which  was  either  "  obvious,"  or  would  have  been  "obvious"  had 
he  been  paying  proper  heed.*  And  where  the  insured  traveled 
on  a  railway  track  on  a  dark,  rainy  night,  when  he  knew  that  trains 
were  frequently  passing,  the  lord  chief  justice,  after  receivingthe 
verdict  of  the  jury  that  this  was  not  exposure  to  "  obvious  risk," 
declared  that  he  would  stay  the  execution,  and  that  if  the  ques- 
tion were  for  him  to  decide,  he  "  should  say  that  deceased  was 
running  a  risk  which  was  very  obvious  indeed,"*  and  subsequently 
the  queen's  bench  allowed  a  rule  to  set  aside  the  verdict.*  So  an 
injury  which  befell  the  insured  on  such  a  night,  while,  with  two 
packages  in  his  hands,  he  was  passing  over  a  railway  trestle  bridge, 
when  there  were  other  ways  of  travel,  was  held  to  come  within  the 
exception,  though  this  was  his  usual  route  home,  and  many  others 
went  that  way.*  And  a  laborer,  whose  way  to  work  was  obstructed 
by  a  freight  train,  and  who,  after  waiting  ten  or  fifteen  minutes, 
and  hearing  some  one  say  that  the  train  had  broken  in  two,  but 
who,  without  verifying  that  statement,  or  ascertaining  whether  an 
engine  was  attached,  attempted,  with  others,  to  pass  between  two 
of  the  cars,  and  was  injured  by  their  sudden  movement,  was  de- 
nied the  right  to  recover  on  his  accident  policy.* 

But  it  was  held  not  to  be  "  voluntary  exposure  to  unnecessary 
danger  "  for  the  insured  to  cross  a  railroad  track  at  a  point  where 

had  occasion  to  examine — and  aa  groaa  4.  Lovell   v.    Accident    Axur.   Co. 

negligence  a»  i{   the  man  had  hanged  (Q^  B.),S  Ins.  L.  J.  5S9. 

himself."  B.  Traveler*'  In».   Co.  v.  Jonw,   & 

I.  WilliamB  v.  U.  S.  Mut.  Accident  Ga.  541 ;  11  Am.  St.  Rep.  17a;  17  Im. 

Amoc.,  133  N.  Y.  366,  reversing  14 N.  L.J.  784. 

Y.  Supp.  738.  S.  B  e  a  n    v.    Employen'    Lfabiliti 

a.  Cornish   i'.  Accident  Ina.  Co.,  33  Asiur.    Co.,    ,;o    Mo.  App.  45^    Tbe 

Qi.  B.    Div.  453.     Lindiey,  L.  J.,  said:  court  said:    "These    facts    manifectlv 

"If  the  risk  to  which  he   ezpoaed   him-  establUh  'voluntarv  exposure  tounntc- 

Bclf  was  not  then  obvious  to  him,  that  eesarj-    danger.'     IndMd,  it  would  be 

circumstance  can   only    be   accounted  difficult  to   state  a   case  more  cle*rly 

for  on  the  supposition  that  he  was  not  within  thcae  terms.     ...     Is  Iheri 

attending   to   what  he  was  doing,  i.  c,  room  for  doubl  that  this  perfomiaiicr 

not   looking   to  see  if  a  train  was  com-  of  entering  between  these  cars  was  in- 

ing  and  was  near."     Bowen,  L,J.,ob-  tentlonal — was  voluntary?  and  is  tbeif 

served:    "  I  should   be  disposed   to  go  an^  question  that  such  an  act  *is  one 

even  further,  and  to   say  that  the  risk  which  'reasonable  and   ordinarr  pni~ 

incurred  was  obvious  as  being  evident  dence    would    pronounce  dangerous?' 

to  his  senses."  Our  own   supreme   court     .     .    ■    hu 

8.  Lovell   V.    Accident    Assur.    Co.  characterized    such   conduct  as  gno 

(Eng,  N.  P.),  3  Ins.  L.  J.  877.  negligence." 
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many  others  daily  crossed,  though  forbidden  by  the  company,  and 
though  the  insured  carried  an  umbrella  which  obstructed  his  view 
of  a  detached  car  moving  toward  him,  and  by  which  he  was  struck 
and  killed.*  And  where  the  location  and  surroundings  were  very 
similar  to  the  foregoing,  and  bystanders  warned  the  insured,  when 
about  to  cross,  of  an  approaching  express  train,  which  ran  over 
him,  recovery  was  still  permitted.*  So  the  death  of  one,  who, 
while  running  to  meet  an  incoming  train  and  receive  the  mail 
bag,  stumbled  and  fell  against  the  steam  chest  of  the  engine,  was 
held  not  to  be  within  the  exception  clause ;'  and  the  same  conclu- 
sion was  reached  in  the  case  of  one  who  used  a  railroad  track 
merely  to  cross  a  street  through  which  the  line  ran,* 

c.  Accidents  from  Miscellaneous  Causes. — It  has  been 
held  that  the  cleaning  of  a  gun,  not  known  to  be  loaded,  is  not 
"  such  voluntary  exposure  as  the  contract  contemplated."'  In  a 
comparatively  Ccirly  English  case"  at  nisi  prius,  where  the  insured 
was  injured  by  lifting  a  heavy  burden  in  the  course  of  his  busi- 
ness, one  of  the  defenses  was  that  the  injury  "  was  occasioned  by 
the  plaintiff's  exposing  himself  to  unnecessaiy  risk,  etc.  (within 
a  proviso  in  the  policy)."     But  the  court  charged  simply  that  the 

Sucstion  was  "  whether  the  injury  really  and  substantially  arose 
'om  the  accident ; "  and  a  verdict  in  the  full  amount  was  re- 
turned. The  facts  that  the  insured  had,  when  shot,  just  left  a 
house  of  ill  fame  at  midnight,  with  a  revolver  on  his  person,  in 
company  with  dissolute  characters,  and  after  drinking  consider- 
ably, were  not  regarded  as  sufficient  to  bring  him  within  the  terms 
of  the  "  voluntary  exposure  "  clause.'  Where  the  policy  required 
the  insured  "  to  use  all  due  diligence  for  his  personal  safety  and 
protection,"  the  court  declined  to  bold  as  a  matter  of  law  that 

1.  Keeoe  v.  New  England  Mot.  Ac-  39  U.  C.  C.  P.  aai.     But  camfare  Nelll 

ddent    Assoc.,    161    VL^m.   149.      The  u.  Travelers' Ins.  Co,  31  U.C.  C.  P.  394; 

TactE  here  are  similar  to  those  in  Cor-  12  Can.  Sup.  Ct.  Rep,  51;.     And  see  the 

nlah  11.  Accident  Ins.    Co.,   33    Q^   B.  asme  case  on  appeal,  where  the  judges 

Div.  453,  cited  above.     The  difference  were  equally  divided,  7  Ont.  App.  570. 

In  the  decisions  maj,  perli&pa,  be  ei-  E.  Oltaulnc    Otiu. — Lurton,   C.  J.,   In 

plained  bv  the  varying  phraseology   of  MlUer  v.  American  Mut.  Accident  Ins, 

the  exception  clause,  in  one  case  being  Co.,  93  Tenn.  167. 

exposure  to  "obvious  risk,"  in  the  other  ff.  Hbbtt  LUUac. — Martin    v.   Trav- 

"  to  unnecessary  danger."  elers'  Ins.  Co.,  i   Fost.    ft   T.   505;   3 

1.  Duncan   v.   Preferred    Mut.    Ac-  Bigelow's  Life  &  Ace.  Ins.  Rep.  197. 

cident  Assoc.  (Super.   Ct),   13   N.   Y.  7.  LmtUik  Bawdyhonas.— In  Jones  -o. 

Supp.610.  U.S.  Mut.AccldentABSoc.(Iowa,i894), 

I.  StaUBUlBS    OS  Tntok.—  Equitable  6:  N.  W,  Rep.  481;,  the  court,  bv  Kinne, 

AccidentInE.Co.v.Osborn,9oAla.3oi.  J.,   said:   "It   Is   not  sufficient,   to   re- 

The  court  ottserred  :  "  But  for  the  ac-  lleve  the  defendant  from  liability,  that 

cident  of  scumbling,  the  inference  is  fair  the   acts  of  the  assured  In  going  into 

lliat  he  would   not  have  been  Injured,  the  house  of  ill  fame  and  in  thereafter 

The  efficient  and  proximate  cause   of  going  upon  Che  street  as  he  did,  were  un- 

Iliedeath, therefore, was theaccident,a8  necessary.     It  must   also  appear   that 

much  as  if  the  collision  had  been  with  a  these  acts  were  such  as  reasonable  and 

buge  stone  Instead  of  with  the  steam  ordinary   prudence    would    pronounce 

cbKl  on  the  side  of  the  engine."  dangerous,  and  that  the  death  followed 

1.  Wright  V.  Sun  Mut.  L.   Ins.   Co.,  as  a  consequence  thereof." 
498 


)vGoo'^lc 


•Moad  Hic*  i  VOL  UNTAR  Y  EXPOSURE. 

the  stipuUtion  had  been  violated  because  the  insured,  who  was 
having  a  bam  built,  climbed  up  to  the  second  story  to  inspect  the 
work,  though  he  was  heavily  clad  in  two  overcoats,  and  was  said 
to  have  been  an  awkward  man,  and  there  stepped  upon  a  joist, 
which,  owing  to  a  concealed  defect  broke,  and  he  fell  to  the 
ground  and  was  killed.'  So  death  by  drowning  of  one  who  bad 
been  assisting  in  the  rescue  of  a  shipwrecked  schooner's  crew,  was 
held  not  to  be  "directly  or  indirectly  in  consequence  of  ,  .  . 
any  voluntary  exposure  to  unnecessary  danger."*  But  one  who 
was  insured  as  a  "  retired  "  gentleman,  was  denied  recovery  foran 
injury  sustained  while  operating  a  buzz  saw,  as  a  pastime,  in  a 
wagon  manufactory  owned  by  a  company  in  which  he  was  a 
stockholder  and  director;  the  policy  or  certificate  excepting 
"  employment  or  exposure  not  named  or  incident  to  the  occupa^ 
tion  under  which  he  received  membership."' 

And  where  the  insured  fell  and  was  killed,  while  attempting  to 
lower  himself  by  means  of  a  piece  of  bedticking,  from  a  window 
fifteen  feet  above  a  brick  sidewalk,  in  order  to  elude  police  officers 
at  the  door,  the  Illinois  appellate  court  observed :  "  The  bare 
statement  of  the  manner  that  deceased  came  to  his  death,  brings 
it,  we  think,  clearly  within  the  clause  of  the  policy  of  '  voluntary 
exposure  to  unnecessary  danger.'  "  And  the  supreme  court,  in 
afErming  the  judgment,  declared  that  "the  case  is  too  plain  for 
argument."*  The  federal  supreme  court  has  intimated  that  if 
one  driver  in  a  horse  race  observed  that  another  driver  "  was 
ahead  of  him  ever  so  little,  his  persistence  in  so  running  his  hoise 
as  to  bring  about  a  collision,  was  willfully  exposing  himself  to 
danger  within  the  meaning  of  the  policy."' 

1.  stone  V.  U.  S.  Casualtj  Co.,  34  N.  court,  bj  Dwight,  J.,  BBid:  'H'he  work 
J.  L.  371.  Beaslcv,  C.  J.,  In  delivering  of  operadog  a  buzz  saw  is  proverbially 
the  opinion  of  the  court  In  thli  case,  dangerous,  and  U  probablj  not  leat  w 
said:  "These  facts  do  not  show  any  when  engaged  tn  for  amutetnent  than 
disregard  to  his  personal  safetj  on  the  when  practiced  as  a  business  or  De- 
part of  the  assured.  There  was  no  cupation.  The  dangers  arc  such  ai 
rashness  or  undue  exposure  in  placing  probably  to  exclude  the  case  of  one 
hitnself  (n  the  position  described,  and  engaged  in  the  business  from  Ibe  clau 
the  breaking  of  the  timber,  which  was  of  preferred  risks.  The  injury  lui- 
the  proximate  cause  of  the  death,  was  a  tained  by  the  plaintiff  occurred  froro 
pure  accident.  Besides  this  was  alto-  voluntary  exposure  to  these  dangers. 
gether  a  question  for  the  jury."  Can  it  be  said  that  such  eipocure  was 

3.  Keaonlnc  flUpwreokad  0  r  •  w. —  incident  to  the  occupation  or  condition 
Tucker  -v.  Mutual  Ben.  Life  Co.,  50  of  a  retired  gentleman?  If  not,  the 
Hun  (N.  Y.)  50;  affirmed,  without  an  contract  was  by  its  terms  void  as  to 
opinion,  131  N,  Y.  718.  In  the  su-  the  accident  resulting  therefrom." 
preme  court  Follett,  J.,  delivering  the  •.  Shaffer  v.  Travelers'  Int.  Co. 
opinion,  said  that  "it  was  the  duty  of  (111.  1889),  13  N.  E.  Rep.  5S9. 
the  insured  to  rescue  the  crew  from  the  B.  Travelers'  Ins.  Co.  i'.  Seaver,  19 
peril  in  which  they  were,  and  there  is  no  Wall.  (U,  S.)  531,541.  This  dcclara- 
evldence  that  in  doing  so  he  exposed  tion  is  probably  no  more  than  a  JiVfsa, 
himself  to  unnecesaary  danger."  as  the  court  further  on  in  the  opinion 

S.  Oparatlns  Ban  Baw  aa  a  Paatima. —  holds   that  the   questioo   whether  the 

Knapp    V.   Preferred    Mut.    Accident  death  was  caused   by  willful  eiposurt 

Assoc,  53  Hun  (N.  Y.)  S4,  where  the  should  have  been  left  to  the  jury. 


)v  Google 


ikMMH*;  VOLUNTARY  EXPOSURE.        i. 

IT.  TEiaDSTAeE:  "VOLVKTAaTbFOam£"I>  8?E0ITIC  FOEIU  Bx- 
CSKPTED — 1.  "IntsntioulIi^iiriMliiliotedliythelnfQTedorAiiyOtlker 
Panon." — Certain  exception  clauses  have  found  their  way  into  the 
later  policies  which  are  in  reality  attempts  to  express  the  "  vol- 
untary exposure  "  clause  in  more  precise,  and  unequivocal  terms, 
and  which  may  be  treated  as  a  third  stage  in  its  development. 
Among  the  most  familiar  of  these  expressions  is  that  which  ex- 
cepts "  intentional  injuries  inflicted  by  the  insured  or  any  other 
person." 

This  clause  now  appears  in  most,  if  not  all,  of  the  accident  poli- 
cies, and  on  the  whole  has  been  quite  effective  in  relieving  the 
insurer.  Previous  to  its  insertion  the  companies  had  been  held 
liable  for  intentional  injuries  inflicted  by  another  than  the  in- 
sured.* But  where  the  policy  contains  the  clause  above  quoted, 
It  is  generally  held  that  there  can  be  no  recovery  if  the  insured 
was  murdered,*  or  received  the  injury  sued  for  in  an  assault  made 


t.  DeoUUns  trsdar  Badl«r  roraia  of  not  be  Hablc'  A  moment's  reflection 
RtllelM. — North  America  Accident  Int.  will  show  that  the  claute  will  not  ad- 
Co.  f.  Bennett,  90  Tenn.  i%(i\  ao  Ins.  L.  mit  of  this  construction.  The  clause, 
J.  769, ''"''"^''i'*^  between  the  older  when  placed  in  juxtaposition  with  its 
and  newer  forms  of  policies,  and  ci'/iHf'  antecedent,  reada  as  follows:  'No 
Amer.  Law  Reg.  (Jan.  1879,)  pp.  ^-56;  claim  shall  be  made  under  this  ticket 
Lovelsce  w.  Travelers'  ProtectivE  Aaioc.  when  the  death  may  have  been  caused 
(Mo.  1894),  28  S.  W.  Rep.  S77;  Su-  bj  intentional  injuries  inflicted  bj- the 
preme  Council  v.  Garrigus,  104  Ind.  insured  or  an^  other  person.'  Tbe 
-  -  .   54   Am.   Rep.   298;    Gresham   v.  gentence,  though  awkwardlj'  expressed, 

..   .  ,     ....     .  .  ._  ^_    o_^_    is  complete,  and  c  lea  rlj  expresses  the 

idea  that  if  the  insured  intentionally 
.    himaelE    bjr    the   infliction   of 

^ ^,_.   ,__„_._      .     J  wounds  from  which  he  dies,  he 

Life  &  Ace  Ins.  Rep.  31S;  ClufTu.Mut-  therebj   breaks   the  condition  aX   the 

nal  Ben.  L..  Ina.  Co.,  13  Allen    (Mast.)  policj;  or  that  if   he  is  intentionally 

30S;  Cluff  V.  Hut.  Ben.  L.  Ins.  Co.,  99  Injured  bj  anj  other  person  bj  the  in- 

Hasa.  317;  Overton   f.  SL  Louis   Mut.  fltction  of  bodilj  wounds  from  which 

L,  Ina.  Co.,  39  Mo.  I33i  90  Am.  Dec.  he  die*,  the  condition  of  the  policy  is 

455;  I  Bigelow's  Life  &  Ace.  Ins.  Rep.  thereby  broken;  therefore,  to  add  the 

313;  Harper  f.  Phoenix  Ins,  Co.,  19  words  '  with  his  consent,  or  at  his  in- 

M o.  506;   Harper  v.  Phoenix  Ina.  Co. ,  stance,'  would  have  the  eSect  of  tortur- 

18  Mo.  109.  ing  the  meaning  of  the  language  used 

t.  OlAiiM  BnkOB  Wban  Inrarad  !•  beyond  its  legitimate  import.  By  the 
llnrdarad, — Hutchcrafts  v.  Travelers'  terms  of  tbe  contract,  tbe  company 
Ids.  Co.,  87  Ky.  300;  11  Am.  St.  Rep.  undertakes  to  Indemnify  against  death 
4S4;  18  Ins.  L.  ].57o;  Travelers'  Ins.  or  injury  effected  'through  external, 
Co.  V.  McConkey,  la?  U.  S.  661;  violent,  and  accidental  means.'  By 
Fischer  i>.  Travelers'  Ins.  Co.,  77  Cal.  virtue  of  this  undertaking,  the  com- 
146;  18  Ins.  L.J. 643;  Travelers'  Ins.  pany  would  be  liable,  if  tbe  death  or 
Co.  f.  McCarthy,  15  Colo.  3.^1;  33  injury  should  be  effected  by  any  ex- 
Am.  St.  Rep.  41a.  In  the  Kentucky  ternal  and  violent  means  whatever,  that 
case  Grst  cited,  the  court,  while  holding  was,  as  to  the  insured,  accidental,  ex- 
tbat  death  by  murder  was  accidental,  cept  in  so  far  as  the  company,  by  the 
Mid :  "  It  is  contended  by  the  appel-  proviso,  limited  its  liability ;  for  it  Is  a 
lant  that  tbe  meaning  of  the  clause  is,  well-known  rule  of  construction  that 
that,  'if  the  injured  intentionally  in-  where  the  undertaking  of  a  party  is 
flicted  injuries  upon  himself,  or  if  any  eiprested  In  general  terms,  as  In  this 
other  person  intentionally  inflicted  in-  case,  and  specified  things,  as  in  this 
juries  upon  him  with  his  consent,  or  case,  are  excepted  from  the  operation 
atbiainstance,  then  the  appellee  should  ol  the  general  terms,  such  terms  are 
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upon  him.*  In  Wisecnsin,  it  was  held  that  a  policy  excepting 
"  seH-inflicted  injuries,  .  .  .  design  of  the  insured  or  others," 
etc.,  would  nevertheless  cover  injuries  sustained  by  one  who 
"  involuntarily  arose  from  his  seat  "  in  a  railroad  car  "  and  walked 
unconsciously  to  the  platform  "  where  he  fell  off.* 

In  California,  the  rule  above  stated  has  been  so  far  modified 
as  to  render  the  insurer  liable  where  death  was  caused  byanotbn 
than  the  insured,  if  the  slayer  did  not  intend  his  act  to  be  fatal,' 
and  a  similar  doctrine  was  foreshadowed  by  a  dictum,  of  the  Ktn- 
tucky  court  of  appeals.* 

2.  Claufea  Helatiiig  Spedfloally  to  Aailm;  Aocidnita. — The  dan- 
gers of  railway  travel  already  pointed  out  have  led  to  the  insertion 
of  several  clauses  designed  to  exclude  them.     Thus,  many  of  the 

to  be  coDStrued  aa  covering  all  thlngi  insure  him  Bgainat  k  specified  clau<^ 

coming    within    their    scope,    except  accidental  injuries  only,  from  which  *d 

those  ui«t  are  expressly  excluded,     Ab,  injurv  Intentionally  inflicted  by  the  tn- 

therefore,  the  assassination  of  Hutch-  sureJ,  or   any  other   person,   waa  ei- 

craft   was    as   to   him   an  unforeseen  prestly  excluded." 

event — a  casualty — his  taking  off  was  S.     Scheiderer  v.  Travelers' Ins.  Co, 

through    external,   violent,   and   acci-  sS  Wis.  13;  46  Am.  Rep.  611;  11  jnl. 

dental  means ;  but  we  also   think  the  L.J.  691.  Com/orf  Equitable  Accident 

clause    of    the   proviso   that  excludes  Ins.  Co.  v.  Osborn,  90  Ala.  301. 

le  appellee's   liability  in   case  death  S.  OaUfbrata  DoatrtJM. — In   Rlctiardi 

-  ;nJ..,T,  I.   inisntinnoiio  JnflinioH  kw  ,.    T««o|erB'  Ins.  Co,  8q   CbI.  ijo;  jj 
Rep.    455,   the   court   said: 
"It  would   not  be   ■  correct  construe- 

1.  AaauiltB. — Dc  Graw   v.   National  tion    of   the  clause  of  the  policy   ua- 

Accident   Soc,  51  Hun   (N.  Y.)   14a;  der   review   to    say    that    it    inctuda 

Phelan  v.  Travelers'  Ins.  Co.,  38  Mo.  every  case  where  a  blow,  not  intended 

App.  640.     In   the   latter  case,   the  to  kill,  unfortunately  and  undes^edly 

insured  wai  the  victim  of  an  assault  in  produces  death,  and  particularly  whea 

the  office  of  O'Donovan  Rossa,  in  New  we   consider   the  rules  of  conitnictlDn 

York  city.  In  pursuance  of  an  apparent  which  apply  to  the  makers   of  instni- 

conspimcy  to   assassinate   h  1  m.     The  rnenta."    The  court   here  fails  to  die 

court  observed:  "The  evidence  leads  the  earlier  case  of  Flscheri;.  Travelers' 

to  the  conclusion  that  he,  by  a  concert-  Ins.  Co.,  77  Cal.  146;   18  Ins.  L.  J.  64], 

ed  arrangement,  was  tobe  assassinated,  where  tbe  decision  was  in  accord  with 

.     .     .     The  injury  then  was  inflicted  the  current  of  authority  elsewhere,  the 

by  another  person,  and  we  must  hold,  court  refusing  to  make  the  qualtficsthm 

under  the  plain  terms  of  the  policy,  last  announced  because   the  point  hid 

which   there  is  no  reason  for  not  en-  not  been  urged  at  the  bar. 

forcing, that  therecanbe  no  recovery."  •.  Santnek]'    Dtetiim. — "We   Chink, 

The  cases  cited  in  the  last  note  preced-  however,  that  said  clause  was  Intended 

ing    are    also    referred  to,  and  In  the  to  apply  to  such  injuries  by  other  per- 

brief  of  the  prevailing  party  there  is  sonsasare  intentionallydirected  aniiBt 

also  cited,  as  being  of  the  same  import,  the  insured,  and  not  to  nich  Injuries  a* 

the  unreported  case  of  Shreck  tr.  Ins.  the  injured  may  receive  at  the  hands 

Co.,  decided  in  tbe  United  States  cir-  of  third   persons   who  are  attcraptlng 

cult  court  by  Judge  Thayer  in  18S7.  In  to  do  mischief  ^nerally;  or  who  are  at- 

De  Graw  v.  National  Accident  Soc.,  51  tempting  to  Injure  any   particular  In- 

Hun  (N.  Y.)   141,  the  court  said  of  a  dividual,    other   than   the   insured,  or 

case  whose  facts  were  similar  to  tbe  class    of   Individuala,   or    any  kind  of 

foregoing  :    *'  The  contract  of  the  de-  property,  for  in  such  cases  It  cannotbe 

fendant  was  not  a  contract  of  general  said  that  the  injuring  was  Intentionally 

Indemnity,  but  of    limited   indemnity  aimed  directly  and  individually  at  the 

only.     It  was  not  intended  as  an  insur-  insured."    HuCchcraft  ti.  Travelers'  IbS- 

ance  of  the  plaintiff  against  death,  or  Co..  87  Ky.  300;  11  Am.  SL  Rep.  484', 

injury,  however  it  might  occur, hut  to  iS  Ins.  L.J.  570. 
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policies  except  injuries  incurred  while  "  attempting  to  enter  or 
leave  moving  steam  vehicles."  This  clause  is  enforcible,*  but  has 
been  held  not  to  apply  in  the  case  of  one  insured  as  a  railway 
conductor,*  In  a  case  decided  by  the  Illinois  appellate  court, 
this  clause  was  construed  as  being  modified  by  the  words  "the 
result  of  design  "  occurring  later  in  the  same  paragraph,  and  an 
injury  not  so  happening  was  held  to  be  excused  though  sustained 
while  boarding  a  moving  train."  Another  clause  of  like  purpose 
excepts  injuries  received  while  riding  on  car  platforms.  This  also 
is  valid  *  and  was  enforced  in  the  case  of  a  workman  in  a  car  shop 
who  was  returning  home  after  work,  though  the  policy  also  ex- 
cluded from  the  operation  of  the  clause  railway  employes  in  the 
performance  of  duty.* 

Still  another  of  these  clauses  excepts  accidents  occurring  upon 
conveyances  not  intended  for  the  use  of  passengers.  This,  how- 
ever, has  been  held  not  to  prevent  recovery  in  the  case  of  an 
engineer  who  rides  on  his  locomotive,*  nor  even  in  that  of  a  "cat- 
tle dealer  or  broker,"  who,  in  accompanying  his  stock  to  market, 
climbs  the  iron  ladder  of  a  cattle  car,  intending  to  ride  on  the  top 
of  the  car  until  the  next  station  is  reached.'' 

"  Walking  or  being  on  the  roadbed  or  bridge  of  any  railway  " 
is  generally  forbidden  by  the  policies.  And  this  clause  is  at 
least  violated  by  one  who  travels  longitudinally  along  the  track 
between  the- rails."  But  it  has  been  held  not  to  apply  to  the  use 
of  tracks  as  a  crossing,*  nor  to  the  case  of  a  passenger,  who,  upon 
stepping  from  a  train  upon  a  drawbridge,  where  it  had  stopped 
for  a  short  time  in  the  night,  fell  through  a  concealed  hole  in  the 
bridge  and  was  killed,'*  nor  where  one  who  ran  to  get  the  mail 

1.  Miller  v.  TraTclen'  Ina.   Co.,  39  den,  58  Fed.  Rep.  341.    TbU  U  the  eF- 

Minn.   s^i.     Com/are    S«wtcUc    v.  feet  of  the  decltion,  though  the  point  U 

RlilwHj  Pau.   Aaaur.  Co.,  15  BUtchf.  not  discuMed  in  the  opinion. 

(U.S.)n6;  i8In>,L..J.8Ja.  1.  Piper  v.   MercantHe   Mut.   Acd- 

1  Dallejr  V.  Preferred  MMonIc  MuL  dent  Auoc.,  161  Maas.  589. 

Accident   AaMw.  (Mich.   1894),  s7  N.  1.  Wright  f.  Sun   Mut.  L.  Ina.   Co, 

W.Rep.  184.  sqU.  C.  C.P.  a»i.    See,  howerer,  Neill 

I.  Travelers'  Preferred   Accident  c.  TravelerB'  Ina.  Co,  31   U.  C.  C.  P. 

Auoc    TJ.    Stone,    5a    III.    App.   ill,  394;  13  Can.   Supreme  Ct.  55,  on  ap- 

Gary,  J.,  deliTerlne  the  Opinion,  said :  peal,  j  Ont.  App.  570,  where  the  court 

"It  la  not  our  fault  that  this  leads  to  a  was  equalt;  divided, 

conclnalon  which  it  cannot  be  aupposed  10.  Bnrkhard   v.  TraTelers'  Ins.  Co., 

the  partiea  contemplated.  The  arrange-  101  Pa.  St.  361;  48  Am.  Rep.  305.  The 

meat  of  the  words  Interpreted  Is  sensi-  court  said,  regarding  the  clause  now  nn- 

ble  enough;  it  ia  onl^  the  effect  that  ia  der  discussion  :  "  ifhe  language  of  the 

absurd."  exception  clearlj  Implies  two  thoughts; 

4.  Sawtelle  v.  Railway  Paaa.   Aaanr.  one,  that  the  insured  must  not  be  on  the 

Co,  15  Blatcbf.  (U.  S.)  316;   18  Ins.  L.  road-bed  or  bridge  for  anv  length  of 

J-  89a.  time ;  the  other,  that  the  prohibition  la 

B.  HuUv.  Equitable  Accident  Asaoc.,  not  to  guard  against  injury  resulting 

4[  Minn.331 ;  18  In*.  L.  J.  778,  from  a  defective  road-bed,  or  defectlTe 

t.  Brown   v.   Railway   Pass.   Assur.  railway  bridge ;  but  against  the  danger 

Co_45  Mo.331 ;  1  Bigelow'aLlfe  &  Ace.  of  Injury  from  trains  passing  thereon. 

Ins.  Rep.  311.  If  the  design  was  to  apply  the  language 

T.  Paciftc  Mut.  L>.  Ina.  Co.  v.  Snow-  to  bridges  defectively  constructed,  or 
18  C.  of  L,.— 3]                        497 
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(burtin.  «f  VOL  UNTAR  Y  EXPOSURE. 

bags  from  an  approaching  train,  stumbled  and  fell  against  the 
engine.' 

S.  Hinellaneoni  Exoeptiou. — Where  the  policy  excepts  death 
or  injury  happening  "  while  employed  in  .  .  ,  wrecking,  ex- 
cept where  such  occupation  is  stated  in  the  application  and  per- 
mitted," the  clause  was  held  not  to  affect  insurance  on  the  life  of 
a  fanner  who  was  drowned  just  after  having  rescued  the  crew  of 
a  shipwrecked  schooner*  The  insurer  was  also  held  liable  where 
the  insured  was  drowned  while  bathing,  though  the  policy  ex- 
cepted injuries  received  "  while  taking  a  part  in  any  gymnastic 
sports."*  An  exception  of  injuries  occasioned  by  "lifting  or 
overexertion  "  means  only  such  as  is  voluntary  and  unnecessaiy, 
and  does  not  include  actions  of  the  insured  in  times  of  danger  and 
emergency.* 

T.  QnsnosB  or  Stidutcb,  BTC. — In  suing  upon  an  accident  pol- 
icy, the  plaintiff  must  prove  that  the  death  or  injury  was  caused 
by  "  external,  violent,  and  accidental  means."*  But  when  this 
fact  is  established,  the  burden  rests  upon  the  insurer  to  prove  a 
breach  of  the  "  voluntary  exposure  "  clause,  if  it  is  relied  upon  as 
a  defense.*  It  has  often  been  said  that  the  question  whethcrthe 
insured  has  violated  this  clause,  is  one  of  fact  for  the  jury,*  but 
many  cases  will  be  found  in  the  foregoing  pages  where  the  courts 
declare  in  effectthat  certain  acts  constitute  "  voluntary  exposure  " 
per  St. 

out  of  repair.  It  would  not  have  b«en  I.  "Ojnmastla  apmta"  —  BatUW-— 

reitricted  to  ratlwaj  bridges.     It  would  Knickerbocker    Casualtj    Ins.    Co.  v. 

have  included  all  bridges,  both  foot  and  Jordan,  7  Cine  L.  Boll.  71. 

wagon.     The  purpose  is  not  to  avoid  4.  Ulttnf  vOranxnUcn.— RejnoMi 

liability'  for  injuriei  resulting  from  be-  t>.  Equitable   Accident  Aaaoc,  59  Hun 

Ing  on    bridgee  unsafe  in  them»elvc».  (N.  Y.)  13;   17  N.  Y.  St  Rep.  337;  1 

The  manifest  Intent  U  to  exempt  from  N.  Y.  Supp.  738  (i8S3). 

reiponslbilltv   for   damages  caused  b^  S.  Travelen'  Ins.  Co.  -o.  McConkcT. 

collision  with  trains  moving  thereon."  137  U.  S.  668;  Keen*  n.  New  Englind 

1.  Equitable  Accident  Ins.  Co.  v.Os-  Mut.  Accident  Assoc.,  161   Mast.  14^ 

born,  90  Ala.  lot,  where  the  court  said:  •.  Keene    v.    New    England    Mnt 

"  A  fair  and  reasonable  construction  of  Accident    A  s  *  o  c . ,    161    Mm>.    149; 

the  phrase  in  question  is,  voluntarily  Freeman   i'.  Trarelen'   Ins.  Co,  141 

and  intentionally  being  or  walking  on  Mass.  573;  16  Ins.  L.J.  833;  ^-'^~'-" 


the  railway  road-bed,  not  being  there    t>.  Massachusetts  Mut.  Accident  Assoc, 
e  of  accident  and  Involuntarily,     154   Mass.   77;  Guldenkirch   o.  U.  S. 
'   comparative    moment  of    Mut.  Accident  Assoc.  (Brooklyn  CilJ 


time."  Ct.),  5  N.  Y.  Supp.  418;  Williin 

S.  "Brnployed  la  VtMktac."— Tucker  U.   S.  Mut.  Accident  Assoc  (Supttme 

r. Mutual  Ben.  L.  Co.,  50  Hun(N.  Y.)  Ct.),  31  N.  Y.  Supp,  343. 

50.     Follett,   J.,  in  the   opinion,  said  :  T.  VolnBtaxj  BiiKiann  a  QnsalM  d 

"  The  insured  stated  In  the  application  Faot. — Providence  L,  Ins.,  ete,  Co.  r. 

that  he  was   by  occupation  a   farmer,  Martin,  33  Md.  310;  3  Blgelow't  Lift  ft 

and  he  was  Insured  as  such.     He  was  Ace.  Ing.  Rep.  ^;  Stone  v.  U-  S.  Cu- 

a    farmer   and    not,  bv   occupation,   a  ualty  Co.,  34  N.  J.  L.  371 ;  Travelen' 

wrecker.     As  well  might  a  farmer  who  iRB.Co.v.Seaver,  19  Wall.  (U.S.)  544: 

should  be  smothered  in  attempting  to  Tooley  v.  Railway  Pass.  Assur.  Co,  ] 

rescue  his  neighbors  from  their  burning  BIss.  (U.  S.)  399;  4  Bigelow's  Lilc  s 

dwelling  be  called  a   fireman,  as   this  Ace.  Ins.  Rep.  34;  Freeman  v.  Tnc- 

man  a  wrecker."  elera'  In*.  Co.,  144  Mut.  571;   >8   1°*- 
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DiftdtioM.  VOL  UNTAX  V  LA  W—  VO  T£. 

TOLTnrrAST  law. —  see  INTERNATIONAL  Law,  vol.  ii, 
p.  436. 

TOLUBTAST  XAVBLAUOHTEB— (See  also  Homicide,  vol.  9, 
p.  618). — Manslaughter  is  voluntary  when  committed  with  a  de- 
sign to  kill,  under  the  influence  of  a  sudden  and  violent  passion 
caused  by  great  provocation,  which  the  law,  in  its  tenderness  to 
the  infirmity  of  human  nature,  considers  such  a  mitigation  of  the 
offense  as  to  rebut  the  presumption  of  malice  which  would  other- 
wise arise.  It  is  involuntary  when  committed  by  accident,  or 
without  any  intention  to  take  life.* 

VOUWTABT  PAYKEHT.  —  See  PAYMENT,  voL  18,  p.  214; 
Freight,  vol.  8,  p.  935. 

VOLUVTEEB. — One  who  receives  a  voluntary  conveyance.* 

A  person  who  gives  his  services  without  any  express  or  implied 
promise  of  remuneration  in  return,  is  called  a  volunteer,  and  is 
entitled  to  no  remuneration  for  his  services,  nor  to  any  compen- 
sation for  injuries  sustained  by  him  in  performing  what  he  has 
undertaken.  But  a  person  who,  though  not  obliged  to  do  an 
act,  yet  has  an  interest  in  doing  it,  is  not  necessarily  a  volun- 
teer. Thus,  when  the  owner  of  goods  assisted  the  servants  of  a 
railroad  company,  with  the  consent  of  the  company,  in  delivering 
them„and  was  injured  by  the  servants'  negligence,  it  was  held  that 
he  was  entitled  to  damages." 

A  person  who  voluntarily  offers  to  do  military  service  for  the 
country  in  time  of  war.* 

TOTE. — Suffrage  ;  the  voice  of  an  individual  in  making  a  choice 
by  many.     The  total  number  of  votes  cast  at  an  election.* 

L.  T.  833 ;  Gotten  v.  Ftdelity,  etc.,  Co.,  3.  BouTier'i  L.  Diet.  See  slw>  Vol- 
41  Fed.  Rep.  506;  Pacific  Mut.  L.  In«.  untaht  Convbyancb,  toI.  aS. 
Co.  V.  Snowden,  58  Fed.  Rep.  506;  I.  See  Wright  v.  London,  etc.,  R, 
Jones  I'.  U,  S.  Mut.  Accident  Assoc.  Co.,i  Q^B.  DIv.  353.  Seealso  Master 
(Iowa,  1894),  61  N.  W.  Rep.  485;  Dun-  and  Ssrvakt,  vol.  14,  p.  751. 
can  V.  Preferretl  Mut.  Accident  Assoc.  4.  Wltbls  a  BMOlntton  nonrUlas  tor 
(Super.  Ct.),  13  N.  Y.  Supp.  6ao;  Gul-  BooBtU*— VHeUier  Snbttltnte  It  a  Vol- 
denkirchv.  U.S.  Mut.  Accident  Assoc.  imtMr. — One  who  (reelj  enliite  in  the 
(Braoklrn  Citv  Ct.),$N.Y. Supp.  438.  plsce  of  another,  and  becomes  his  sub- 
1.  V.  S.  V.  Outerbrldge,  5  Sawy.  ( U.  stitute  of  his  own  free  will  and  acconJ, 
S.)  63a.  Is  a  volunteer,  wltliln  the  spirit  and  In- 
Voluntary  manslauehter  Is  defined  tent  of  the  statute.  Magee  v.  Cutler, 
to  be  the  unlawful  killing  of  a  human  43  Barb.  (N,  Y.)  340.  But  in  Glddinn 
creature  without  malice,  either  ex-  -v.  Quartermaster -General,  35  Mich, 
press  or  implied,  and  without  anj  mix-  343,  the  court  held,  ChristJancj,  C.  J., 
hire  of  deliberation  whatever;  and  in  dissenting,  that  a  substitute  is  not  a 
ill  cases  of  voiuntary  manstaughter  volunteer  within  the  meaning  of  the 
there  must  he  some  actual  assault  upon  acts  providing  for  bounties  to  volun- 
the  person  killing,  or  an  attempt  bjr  teers.  These  acts  apply  only  to  vol- 
the  perion  killed  to  Commit  a  serious  unteers,  as  the  people  ordinarily  under- 
pertonal  injury  on  the  person  killing,  stand  the  term,  and  not  to  one  who  en- 
or  other  equivalent  circumstances,  to  ters  the  service  in  the  place  of  another, 
justify  the  excitement  of  passion,  and  as  a  substitute  for  hire. 
10  exclude  all  Idea  of  deliberation  or  B.  The  will  of  a  member  of  a  body, 
malice,  either  ezpretaed  or  Implied,  fonnatly  manifested  toward  the  decl- 
HaS  f .  State,  85  Ga.  98;.  lion  of  a  question  by  the   body  •■  « 
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whole,  is  hiB  vote;  and  the  aagregRte  ol  meant  bv  a  majority  vote.    In  Beaa  v. 

theexpresslonsof  the  will  orUie  mem-  Prudential  Committee,  38  Vti7S.t]K 

bers  U  the  vote  of  the  body.     Abbott's  court  said  :  "The  54th  section  ofchipler 

L.  Diet.  30  clearlv  favors  this  construction.    It 

"A  vole  is  but  the  expression  of  the  enacts  that  when  a  district  votei  to 
will  of  a  voter;  and  whether  the  have  two  or  more  sc hool houses,  Um 
formula  to  give  expression  to  such  will  district  shall  b^  vote,  or  in  sncli  other 
be  a  ballot  or  viva  voce,  the  result  la  manner  as  the  1^^  voters  present 
the  same;  either  Is  a  vote.  It  is  a  par-  may  determine,  lii  on  the  [ocatioiL 
adoz  to  say  that  a  vote  can  be  given  bj  The  phrase  'bj  vote'  is  aliraja  con- 
one  not  ft  voter,  and  a*  it  Is  the  greatest  ttrued  to  mean  by  vote  of  the 
number  of  votes  which  elects  a  candi-  majority,  unless  the  express  tetm  of 
date  and  gives  title  to  the  office,  it  fol-  the  act  show  another  intent ;  thus,  sec- 
lows  logically  that  those  ballots  given  lions  40  and  46  of  this  chapter  shov 
or  handed  in  by  persons  not  voters  are  that  the  vole  to  abate  taxes  and  lo 
not  votes,  and  cannot,  therefore,  be  omit  the  names  of  such  as  are  not  sbk 
rightfully  estimated,  or  have  any  Influ-  to  pay  their  taxes  must  be  by  a  vote  of 
ence  upon  the  result."  People  v.  Pease,  two-thirds  of  the  voters  present;  *hik 
17  N.  Y.  57.  sections  vj  and  41  ahow  that  the  wonls 

mjortty  Bf  Toto— ToUs  BlrtlnKBlstiad  •  by  vote'' mean  by  the  vote  of  a  nu- 

firom  ElMtors. — It  was  required   by  the  jority." 

constitution  of  Okie  that  an  ■■  amend-  OnmnUtlTC  TottBK.— See    Cumdla- 

ment  should  be  adopted  If  It  received  tivk  Voting,  vol.4,p.  954;  Orricus, 

the  assent  of  ft  majority  of  the  electors  vol.if.p.Ss;  Stockholdkrs.voI.ij, 

voting  at  such  election."   The  question  p.  853. 

was  raised  whether  this  meant  a  ma-  VaUnB  anA  OtvUK  «  Tote  ■>■«■/• 
jority  of  the  votes  cast  for  or  against  tnona. — "It  Is  objected,  Qrtt,thatthein- 
the  amendment,  or  a  majority  of  the  dtctment  does  not  follow  the  words  of 
electors  voting  (or  representatives,  the  statute,  nor  charge  tbe  ofiense 
governor,  etc.,  at  the  election;  it  was  therein  described.  The  charge  is  not, 
held  that  the  latter  was  the  true  con-  in  the  language  of  the  act,  that  the  it- 
■tniction.  The  court,  in  State  v.  For-  fendant  did  'vote,'  bat  that  be  did  irill- 
aker,  46  Ohio  St.  693,  said  :  '■  In  the  fully  and  unlawfully  give  in  his  vote.' 
case  of  Gillespie  v.  Palmer,  30  Wis.  The  voting  and  giving  a  vote  ire  pre- 
544,  much  relied  on  by  counsel  for  tbe  ciscly  synonymous  terms.  They  art 
relator,  tbe  judgment  of  the  court  waa  so  used  In  the  very  section  on  whldi 
placed  principally  upon  the  language  the  indictment  Is  founded.  Ita  Ian- 
applicable  to  that  case,  and  which,  as  guage  Is,  'any  person  who  shall  volt  or 
there  construed,  is  sutMtantially  dif-  oBer  to  vote,  knowing  that  he  is  not 
ferent  from  the  language  contained  In  duly  quaUfied  to  vote  at  the  place 
section  I,  of  article  16  of  our  con-  where,  and  time  whea,hiB  vote  tiglnn 
stitution.  There  the  language  con-  or  offered.'  Glvir^  the  vote  is  votinf, 
strued  was  'a  majority  of  all  the  votes  not  offering  to  vote.  The  Indictment, 
cast  at  such  election.'  The  court,  hold-  therefore,  is  not  open  to  the  objection 
ing  that  'votes'  is  not  synonymous  urged  upon  the  argument,  that  it  b 
with  voters,  determined  that  a  majority  equivocal,  and  may  mean  ritiier  tbe 
of  all  the  votes  cast  on  the  subject  was  giving  the  vote  Into  the  ballot  box,  i.i, 
sufficient  to  adopt  the  amendment.  But  voting,  or  giving  it  Into  the  bands  of 
no  such  question  can  arise,  under  our  the  officer,  ■'.  *.,  offering  to  vote" 
f:onstitution,  on  the  meaning  of  words,  State  v.  Moore,  Vj  N.  J.  L.  107. 
the  language  being,  ■  a  majority  of  all  flaattiif  Tot*. — A  Xra  Tort  statute 
the  electors  voting  at  such  election.'  governing  religious  bodies  gsve  the 
While  'electors'  may  not  be  the  ex-  casting  vote  to  the  chairman.  Where, 
act  synonym  of  voters,  it  is  in  no  sense  at  a  meeting  of  a  vestry,  both  wardens 
synonymous  with  votes.  So  that,  if  and  eight  vestrymen  being  present,  ud 
the  decision  were  a  sound  one,  it  would  the  senior  warden  in  the  chair,  Srt 
not  be  in  point  here,  by  reason  of  the  voted  in  favor  of  engaging  the  reUtor 
difference  in  the  language  of  the  two  as  rector,  and  five,  including  the  ptesid- 
provisions.  But  the  case  does  not  seem  Ing  officer,  in  the  negative,  whereupon 
to  be  regarded  with  very  great  favor  in  the  chairman  declared  the  resolution  lo 
the  state  where  It  was  decided."  be  lost ;  It  was  held  that  the  chairman 

B]r  Tote.— When  It  is  provided   that  muslbedeemedtohavegfventbecsstli]( 

■  political  body  may  act  "by  vote"  it  Is  vote ;  hi*  declaration  that  the  vote  wu 
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TOTZ& — (See  also  ELECTIONS,  vol  6,  p.  445  ;  VOTE). — A  voter  is 
one  who  has  and  exercises  the  right  of  suffrage.* 

iMt  being  equivalent  to  that;  that  up-  Lord  Kenjoa,  C.  J.,  and  Lawrence,  J^ 
on  the  vote  taken,  the  raolullon  to  call  exprcMlj'  asserted  that  such  would  have 
the  iclator  Tailed  for  lack  of  a  majoritj  been  the  efiect  of  the  bj-law  If  It  had 
of  the  Totca;  and  if  the  chairman  TOted  been  valid.  (See  also  Rex  v.  Bum- 
twice,  it  was  lottt  by  reason  of  a  major-  stead,  3  B.  &  Ad.  699;33E.  C.  L.  1741 
itf  TotIng  againat  It.  The  court,  in  Pco-  State  v.  Adam*,  3  Slew.  (Ala.)  331.) 
pie  c-  Church  of  Atonement,  ^  Barb.  It  appears  from  the  evidence  that  the 
(N.  Y.)  606,  said:  "At  a  mBjorlcj-  of  chairman  voted  with  his  colleagues, 
the  veatiy  did  not  vote  in  favor  of  call-  and  that  the  votes  were  equal.  He 
Idk  the  relator,  he  wta  not,  therefore,  must  be  deemed  also  to  have  given  the 
called  or  elected  unleM  the  statute  glv-  casting  vote.  His  declaration  that  the 
lug  the  chairman  a  casting  vote  is  to  be  vote  was  lost  was  equivalent  to  that; 
construed  as  meaning  a  vote  only  in  and  it  would  not  have  been  strictly  cor- 
the  case  of  a  lie  artaing  upon  the  vote*  rect  unless  It  should  be  so  regarded, 
of  the  other  membera.  The  plain  read-  But  if  the  for«oing  views  are  correct, 
fngofthe  statutedoesnot Bdmitofsuch  It  Is  Immaterial  whether  he  declared 
a  conttnictlon.  It  first  vests  the  power  the  resolution  lost  upon  the  fact  that 
(tf  election  in  a  body  of  which  the  chair-  the  votes  were  equal,  or  whether  he 
nun  is  a  constituent  member.  This  Is  gave  a  casting  vote.  Upon  the  vote  ac- 
*  grant  to  every  such  member  of  a  right  tuaily  taken,  the  resolution  to  call  the 
to  vote.  It  then  contains  another  grant  relator  failed,  for  lack  of  a  majority  of 
of  power  to  the  presiding  officer,  vir-  votes  of  all  the  members  of  the  vestrjr 
taUc^cii.ia  the  words,  'he  shall  have  entitled  to  vote.  If  the  chairman  voted 
,  the  casting  vote.'  What  is  ihe  legal  ef-  twice,  it  was  lost  by  reason  of  • 
feet  of  the  latter  grant  ?  By  the  com-  majority  voting  against  It." 
mon  law,  a  casting  vote  tometlme*  1.  falM  Tersonatlen.  of  yot«r. — See 
RgniEe*  the  single  vote  of  a  person  who  Falsi  Pbrsonation,  vol.  7,  p.  698, 
never  votes;  but  in  the  case  of  an  equal-  Qnallflad  Voter  —  L«tal  Voter — See 
ity,  sometimes  the  double  vote  of  ■  per-  also  Qjialiitibd,  vol.  ig,  p.  ^92 ;  Elec- 
•on  who  flrtt  votes  with  the  rest,  and  tioms,  vol,  6,  pp.  260,  445  ;  Mvnicipai. 
then,  upon  an  equality,creates  a  majority  Sbcurities,  vol.  15,  p.  1279. — That 
by  giving  a  second  vote,  (i  Bl.  Com.  181,  the  phrase  "qualified  elector,"  in  an 
n.;  Jac.  Law  Diet.  "Parliament"  7.)  I  act  of  the  legislature,  means  a  person 
think  that  in  theMatute  under  considers-  who  Islegsilvquslified  to  vote;  while  a 
don,  the  lerm  'casting  vote*  is  used  in  the  "  legal  voter  means  (unless  a  different 
latter  sense.  (1  BL  Com.  418,  n.;  Cowp.  meaning  appears  from  other  language 
yn.)  It  is  true  that  a  double  vote  Is  not  In  the  act)aquBtiGed  voterwhodoesin 
allowed  in  corporate  meetings,  except  fact  vote,  the  court,  In  Ssndford  v. 
by  express  statute  (Anonymous,  Lorn  Prentice,  18  Wis,  36a,  said:  "The  pri- 
315;  15  Vin.  314);  but  that  It  ought  to  mary  and  proper  signification  of  the 
he  alkiwed  where  the  statute  Is  clear,  words  '  legal  voters '  la,  persons  quall- 
cannot  be  doubted.  In  Rex  v.  Giniver  Eed  by  law  to  vote  and  who  do  vote 
(6  T.  R.  731),  a  charter  had  been  grant-  There  is  a  difference  between  an  elector 
ed  creating  a  corporation,  and  giving  or  person  legally  qualified  to  vote,  and 
the  balliOs  and  aldermen,  or  a  major  a  voter.  Id  common  parlance  they 
part  of  them,  power  to  choose  a  senior  msy  be  ueed  indiscrltninately,  but, 
bailiff.  A  by-law  was  passed,  giving  strictly  speaking,  they  are  not  the  same. 
tlie  senior  baiUff  the  casting  voice,  in  Thevoteristheelectorwho  votes— the 
cases  where,  in  the  election  of  bailiffs,  elector  In  Ihe  exercise  of  his  franchise 
■Iderinen  or  other  officers,  the  voice  or  privilege  of  voting — and  not  he  who 
ihoDid  happen  to  be  equal.  The  court  does  not  vote.  There  would  be  no 
held  the  by-law  to  be  void,  because  it  propriety  in  saying,  in  the  sense  of  his 
wai  contrary  to  the  constitution  of  the  having  voted,  that  an  elector  was  a 
charter;  but  It  wai  tacitly  conceded  voter  at  a  meeting  or  election  which 
Ihatif  theprovislon  of  the  bylaw  had  he  did  not  attend.  And  that  is  not 
been  incorporated  in  the  charter,  the  the  application  which  the  words  of  the 
senior  bailiff  would  have  had.  In  caae  act  are  to  receive ;  but  ther  must  be 
of  the  equality  of  votes,  a  double  vote,  understood  according  to  their  primary 
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VOme  TBU8TS— COXBIHATIOHB  OF  STOCZHOLBEBS— (As 

to  the  electoral  rights  generally  of  stockholders,  see  CUMULATIVE 

Voting,  vol.  4,  p.  954 ;  Officers  (Private  Corporations),  vol. 
17,  p.  41 ;  Stockholders,  vol.  23,  p.  852.) 

I.  Combinations  Qenerally,  50a.  II.  Voting  Trusta,  503. 

L  COKBHTAnon  Oxhxiallt. — The  owners  of  a  majority  of  the 
stock  in  a  corporation  may  combine  to  elect  the  officers  and  to 
manage  its  affairs.  Practically  the  selection  of  candidates  must 
precede  an  election,  and  it  would  often  be  difficult,  if  not  impos- 
sible, to  make  such  selection  without  comparison  of  views,  com- 
binations,  concessions,  and  concerted  action.  No  formidable  and 
effective  opposition  to  an  existing  board,  however  obnoxious, 
could  be  organized  without  combination.' 

Such  combinations  differ  from  those  whereby  one  of  the  parties 
stipulates  to  accord  or  secure  to  the  other,  for  a  consideration, 
some  private  or  personal  advantage  not  shared  by  the  stockholders 
generally  ;*  the  latter  will  not  be  countenanced  by  the  courts. 

and  proper  sense  of  actual  rotera.     If  late  the  companv'i   buElneis  In  their 

the  legislature  had  intended  ft  majority  own  interest,  to  tbe  prejudice  of  other 

of  the  qualllied  electors  of  the  district,  stockholders. 

they  would    undoubtedly    have   uBed         Corporations    are    governed  br  tbe 

those  word*  instead  of  the  words  '  legal  republican  principle  that  the  whole  are 

voters,'  or   to   aome   other   war    have  bound  by  the  acta  of  the  majori^,wlica 

made  their  intention  plain."     See  also  the  acts  conform  to  the  law  of  their 

LoulivlUe,  etc.,  R.    Co.   v.  Davidson  creation.     Faulda  v.  Yates,  57  III.  41&; 

County  Ct.,  1  Sneed  (Tenn.)  637;  61  11   Am.  Rep.   14.     Here  threepcnont 

Am.  Dec.  424.     Comfar*  State  v.  Wil-  owning  a  majority  of  the  itock  of  the 

liatns,  J  Wis.  308.  corporation  entered  Into  an  agreemeal, 

1.  Havemeyer  v.   Havemever.  43  N.  as  between  themselves,  that  they  would 

Y.   Super.   Ct.  506;  a^>-Bierf86  N.  Y.  elect  the  directors  ;  that  they  would  de- 

616.     In  this  case,  it  was  further  held  termine    among    themselves   as  to  iti 

that  audi  combinations  are  not  in  con-  officers  and   management;  and  that  it 

flict  with   the  provision   of  the  statute  they  could  not  agree,  they  would  ballot 

that  directors  "sball  be  chosen  annual-  for  the  officers  and  directors,  and  that 

ly  by  the  majority  of  the  votes  of  the  the  majority   should    rule,   and   their 

stockholders  voting  at  such  elections."  vote  be  cast  as  a  unit  ao  as  to  control 

It  is  the  general  rule  ofthe  law,  sane-  the  election.     It  was    held    that   this 

tloned  by  public  policy,  that  those  hav-  agreement   waa    not    void    aa  against 

ing  the  largest  interests  in  corporations  public  policy — it  being  competent  for 

may  control  them,  as   they  have    the  persons   owning    the  majority  of  the 

greatest    interest    that   they   shall    he  atock  to  unite    and    thus    aeciire   Uie 

well  managed.     Barnes  v.  Brown,  80  N.  board  of  directors,  etc. 
Y.  5^7-  *■  Havemeyer  v.  Havemeyer,  43  N. 

In  Meeker  f.Winthrop  Iron  Co.,  17  Y.    Super.    Ct  506;    affirmtd  Ob   N. 

Fed.  Rep.  .^8,  it  was  held  that  the  hold-  Y.  61S. 

ers  of  a  majority  of  the  stock  of  a  cor-  In  Guernsey  t>.  Cook,  iVj  Masa.  548; 
poratlon  may  legally  control  the  com-  uo  Mass.  ;oi,  the  contract  wt*  that 
pany's  buaineas,  prescribe  Its  general  the  defendant  who,  with  another  acting 
policy,  make  themselves  its  agents,  and  In  concert  with  him,  owned  the  major- 
receive  a  fair  compensation  for  their  fty  of  the  stock  of  the  corporatioo, 
aervlces ;  but  in  thus  assuming  the  con-  agreed  with  the  plaintiS'  that  the  plaln- 
trol,  they  also  take  upon  themselves  the  tiff  should  be  employed  ai  treasurer  at 
correlative  duty  of  diligence  and  good  a  certain  salaiy,  and  should  purchase 
faith.     'Hiey  may  not  legally   manipu-  one  hundred  ^area  of  the  defendant'i 
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And  a  combination  or  conspiracy  among  the  stockholders  to 
obtain  control,  by  the  use  and  abuse  of  legal  process,  and  by  pre- 
venting a  fair  election,  is,  of  course,  illegal,  and  the  election  of 
directors  under  such  circumstances  is  void.* 

Where  stock  is  transferred,  without  consideration,  for  the  pur- 
pose of  fraudulently  controlling  an  election,  injunction  is  the 
proper  remedy  for  preventing  the  transferees  from  voting  * 

n.  Vomro  Tbuits.  —  The  most  recent  device  resorted  to  by 
stockholders  owning  a  majority  of  the  capital  stock,  with  a  view 
to  securing  to  themselves  corporate  management  and  control,  is 
known  as  the  "voting  trust,"  the  principal  feature  of  which  con- 
sists  of  the  transfer  by  the  shareholders  of  their  certificates  of 
stock  to  certain  trustees,  with  power  to  vote  thereon,  and  the  re- 
ceipt in  turn  of  what  are  called  trust  certificates,  specifying  the 
amount  of  stock  deposited  by  each,  and  his  interest  in  the  pool. 
The  cases  passing  upon  the  validity  of  such  arrangements  are 
not  numerous,  but  the  principles  thus  far  affirmed  may  be  stated 
as  follows :  Where  the  object  of  the  trust  is  merely  to  elect  of- 
ficers of  the  corporation,  or  to  carry  out  a  particular  policy 
with  a  view  to  promote  the  best  interests  of  all  the  stock- 
holders, it  is  not  in  conflict  with  the  law  or  its  policy.*     But 

Mock  M  par,  but  leave  II  tn  the  con-  certain  gharcB  of  itock  then  belonging 

trol  of  the  defendant,  and  In  the  event  to  them,  a  change  should  be  effected  in 

of  the  plaintifTi  diaclilr^e  as  treasurer,  the  directory  oilhe  conipanf  of  which 

the  defendant  should   repurchase    hJi  they  were  members,  at   the   dictation 

shares  at  the  same  price,  with  Interest,  and  In   the  Interest  of  the  plelnllff  and 

The    plaintiff   was    discharged,    and  his  co- purchaser,  through  the  contriv- 

brought  his  action   for  the  price  of  the  ance  of  the  defendants,  and  not  hy  the 

(hares  of  stock.     The  contract  was  de-  votes  of  the  stockholders  at  large.    The 

clared  to  be  void,  as  a  fraud  upon  the  action  was  brought  for  the  specllic  per- 

other  stockholders,  and  as  against  pub-  formance  of  the  contract  of  sale,  and  It 

lie  policy,  in  the   absence  of  evidence  was  held  that  the  contract,  bj  reason 

that  the   transaction  was   not  for  the  of  its  purpose,  was  contrary  to  public 

privste  lienctit  of  the  shareholder,   or  policy  and  void. 

that  it  was  consented  to  by  the  other  1.  People  v.  Albany,  etc.,  R.  Co.,  55 

memliert  ot  the  corporation.  This  esse  Barb.  (N.  Y.)  144. 

was  foUowed   In    Woodruff  v.  Went-  S.  Webb  v.  Ridgely,  38  Md.  36^. 

wortb,  133  Mass.  309,  where  it  was  held  S.  In  Griffith  f.  Jewett,  15  Wkiy.  L. 

that   a    contract    between   two  stock-  Bull.  (Ohio)  419,  the  court  said  :  "We 

holders,  by  the  terms  of  which  one,  in  can  perceive  no  reason  why  a  number 

consideration  of  a  sum   of  money  paid  of  shareholders,  either  by  means  of   a 

to  him  by  the  other,  agreed  to  vote  for  proiv,  or  by  vesting  the  legal  title  in 

a  certain  person  as  manager  of  the  cor-  another,  may  not  authorize  him  to  vole 

poration  and  also  to  vote   to  Increase  upon  their  stock.      And  as  such  is  the 

the  salaries  of  the  officers  of  the  cor-  substance  of  this  agreement,  we  con- 

poration,  including  that  of  the  mana-  siderit  not  illegal;  so  long  as  the  parties 

ger,  was  void   as  against  public  policy,  to  it,  or  their  successors  in  interest,  are 

ualBs  it  was   consented  to  by  all  the  satisfied  with  it,  no  other  person   may 

stockholders   o£   the  corporation;  and  complain." 

doubt  wasexpressed  as  to  whether  such  In  Moses  tr.  Scott,  84  Ala.  60S,  Stone 

consent  would  cure  its  vice.  C.  J.,  said:  "We   cannot  say   there  Is 

In  Fremont   v.   Stone,  4}  Barb.  (N.  anything /«r  je  illegal  in  an  agreement 

Y.)  170,  the  defendants  had  stipulated  entered  into  by  and   between    certain 

vith  Ibe  plaintiff  that,  on  the  payment  stockholders  in  a  joint  stock  company, 

by  him  of  a  certain  stun  at  the  price  of  by  which  they  promise  to  vote  together 
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if  an  element  of  fraud  or  unfairness  is  introduced  into  the 
original  agreement,  or  the  control  is  to  be  exercised  for  some  im- 
proper purpose,  such  as  securing  to  the  parties  to  the  agreement 
an  undue  pecuniary  advantage,  or  conferring  the  power  to  dictate 
the  vote  upon  another  corporation  which  cannot,  under  the 
law,  hold  the  stock  and  cast  the  vote,  the  trust  is  illegal.'    la 

s  unit  in  all  matteri  pertaining  to  the        Stockholder!  maj  place  thdr  itock 

„  vcTninent  of  the  corporation.     -     ■      ^    -■  -  ■- 

member  has   a  clear  right   to  c 


govcTninent  of  the  corporation.  Each  inlhehand*  ol  a  depooitorj' wilhdii 
member  has  a  clear  right  to  cait  his  tion  to  vote  it  as  directed  bj  •  ci 
ballot  as  he  pleases,  wUelj  or  unwiselj,     mittee  appointed  by  themaelvet,  u 


}  other  ttockholder  can  control  aubject  to  their  controL     Ohio,  etc.,  R. 

bii  conduct  or  gainaij'  his  discretion;  Co.  v.  State,  m  Ohio  St.  fi6S;  39  Aid. 

and  It  canmake  nodifferenceifscTeral  &  Eng.  Corp.  Cas.  659.     Intfaiicaie, 

atockholders  uniformly'  vote  tog^ether,  the  court  said  that  such  an  arrangenieat 

or  so  vote  la  obedience  to  a  prior  agree-  differed    widely    from  a  voting  tnut; 

tnenC  that  they  will  do  so.    The  vote  and  that  such  a  trust  would  be  void  at 

when  cast  U  but  the  expressed  wish  of  againat  the  policy  of  the  corporation 

the  stockholder,  or  at  least  must  be  so  law  of    the  state.    The    latter  ob- 

regarded,  and  no  other  stockholder  can  servation,   however,  was  a  diclnm, 

be  supposed  to  be  Injured  thereby.    To  A  stockholder  is  not  entitled  to  haic 

hold  otherwise  would  greatly  abridge  the  officers  of  the  corporation  restiaiocd 

the  voter's  right  to  cast  his  ballot  as  he  from    voting   upon     the   slock   of 

pleascH."  others    for    which  they  hive  secured 

In   Mobile,  etc.,  R.   Co.  v.  Nicholas,  proxies,    upon     the   theory   that  the 

q8  Ala.  93,  It  was  held  to  be  not  unlaw-  transaction  creates  a  trugt  for  ttie  cor- 

ful,/«r  te,  to  separatethe  votingpower  poration,  unless  corporate  funds  irere 

from  the  stockholder,  so  far  as  the  ap-  used  in  doing  what  was  done.     Wood- 

potntmentof  a  proij  may  be  considered  ruff  v.  Dubuque,  etc^  R.  Co^  30  Fed. 

a  severance  of  the  voting  power,   and  Rep.  91. 

the  charter  expressly  grants  the  power.  1.  Hafer  «.  New  York,  etc.,  R.  Co, 
The  court  said:  "We  have  examined  14  Wkly.  L.  Bull.  (Ohio)  68. 
case  after  case,  and  find  generally  that  In  Cone  v.  Riuaell,  48  N.  J.  Eq. 
agreements  declared  void  by  the  courts,  308;  35  Am.  &  Eng.  Corp.  Ca*.  414, 
where  the  power  to  vote  was  separated  the  complainanta,  as  eiecuton  and 
from  the  stockholder  and  vetted  in  trusteea,  held  certain  shares  of  stock  in 
third  ptereons,  were  under  circum-  ati  Incorporated  company.  The  de- 
stances  which  showed  that  the  purpose  fendants  held  certain  other  ibirei 
to  be  accomplished  was  unlawful,  such  therein,  which,  added  to  those  held  by 
as  the  courts  would  not  sanction  jf  the  the  complainants,  constituted  a  msjor- 
principal  had  voted  and  not  the  proxy,  ity  of  all  the  shares.  The  complaiauitt 
And  in  cases  of  a  mere  dry  trust,  it  is  on  the  one  part,  and  the  derendsntson 
held  that  the  stockholder  might  revoke  the  other,  entered  into  a  contract  by 
a  power  of  attorney  in  form  not  irrevo-  which  the  complainants'  agreed  to  ex- 
cable.  The  doctrine  as  to  dry  trusts  ecute,  and  In  pursuance  thereof,  did 
does  not  arise  in  this  case.  ...  If  execute,  a  proxy  irrevocable  for  five 
there  were  no  precedents,  upon  princi-  years  to  the  defendants  to  vote  at  all 
pie,  we  would  Bold  that  in  determining  stocltholders'  meetings  upon  Ihe  com- 
tbe  validity  of  an  agreement  which  plainants'  shares,  and  the  defeodaDtt, 
provides  for  the  vesting  of  the  voting  in  consideration  thereof,  agreed  to  N 
power  in  a  person  other  than  the  stock-  vote  the  said  shares  that  one  of  the 
holder,  regard  should  be  had  to  the  complainants  should  be  continuously 
condition  of  the  parties,  the  purpose  to  employed  as  manager  of  the  corpora- 
be  accomplished,  the  consideration  of  tion  at  a  salary  of  $3,joo  per  year, 
the  undertaking,  interests  which  have  The  agreement  was  declared  Toid, 
been  surrendei^,  rights  acquired,  and  flrst,  ^cause  against  public  policy, 
the  consequences  to  result.  The  law  and.  second,  because  a  breach  of  imit 
does  not  make  contracts  for  parties,  by  the  complainants,  and  the  complain- 
neither  will  it  annul  them,  except  to  ants  were  held  entitled  to  relief  against 
preserve  Its  own  majesty  and  to  con-  the  defendants  and  an  injuncilon 
•erve  the  greater  interest  of  the  puhilc."  against  the  use  of  the  proxy,  notwitb- 
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other  words,  such  pooling  arrangements  are  not  illegal,  un- 
less their  purpose  is  illegal ;  the  propriety  of  the  purpose  validates 
the  means,  and  must  amrmatively  appear. 

Where  stock  is  pledged  as  collateral,  the  debtor  and  creditor 
may  agree  to  lodge  the  vote  of  such  stock  in  some  one  who  is 
to  act  for  both,  so  long  as  the  debt  remains  and  the  stock  is  held 
as  security.' 

The  trust  agreement  is,  in  legal  effect,  a  mere  proxy,  and  if  not 
made  on  any  other  consideration  than  the  mutuality  of  the  concur- 
rent act  of  the  stockholders,  is  revocable  by  any  of  them  at  any 
time,  and  the  trustees  may  be  perpetually  enjoined  from  voting 
on  the  stock  of  a  party  to  the  agreement  after  he  has  given  them 
notice  of  his  revocation,* 

If  the  object  of  the  trust  is  illegal,  the  trustees  may  be  enjoined 
from  voting  the  stock,  at  the  suit  of  any  stockholder ; '  but  if  the 
object  is  not  illegal,  a  stockholder  not  included  in  the  trust  may 
not  maintain  the  suit.^ 

In  several  instances  the  combinations  have  been  declared  illegal 
because  of  the  presence  of  stipulations  unlawfully  restraining  the 
right  of  alienation  of  property.' 

standing  their  position  in  pari  dtlicto  1.  Sbelmerdlne  v.  Welsh,  lo  Phtla. 
with  the  defcDdants.  The  court,  in  thii  (Pa,}  199;  47  Leg.  Int.  (P».)  36.  In 
case,  cited  and  relied  upon  Gucrnsev  v.  this  cbgc,  it  iras  queitioned  whether 
Cook,  117  Mas<.  548;  Woodrutf  v.  the  voting  tnisteei  could  elect  one  of 
Wentworth,  133  Mass.  309;  Foil's  their  number  an  officer  of  the  corpora- 
Appeal,  ot   Fa.  SL  f34;  36  Am.  Rep.  tlou. 

671  ;  Meeker  v.  Winthrop  Iron  Co.,  17  I.  Vanderbilt  t>.   Bennett,   a  Ry.  & 

Fed.  Rep,  48.  Corp,  L.J.  409;  Griffith  i>.  Jewett,  15 

Jn    Shepaug   Voting    Trust    Cases,  Wklj.  L.  Bull.  (Ohio)  419;  Shepaug 

60  Conn.   581,    Robinson,  J.,   for   the  Voting   Trust  Cases,   60    Conn.   553; 

court,  said:  "It  is  Insisted  that  there  is  Moses  v.   Scott,  84   Ala.   608;  HaVe- 

notbing  illegal  fer  at,  in  the  pooling  of  mejer  v.  Havemever,  43  N.  Y.  Super. 

stock  to  carry  out  a  scheme  of  exten-  Ct.  506;  afirmtd  S6  N.  Y.  618 ;  Wood- 

slon  authoriied  by  law  and  Tavored  by  ruff  v.   Dubuque,  etc.,  R.  Co.,  30  Fed. 

the    corporation.      This    may   be   true  Rep.  91.     See  aiso  Clarke  *.   Central 

under    proper    limitations,   and   when  R.,  etc.,  Co.,  50  Fed.  Rep.  338. 

thU   U   all  there  ia  to  the  scheme;  but  I.  Hafer  v.  New  York,  etc.,   R.  Co, 

when  underlying  that  pooling  contract  Rep.  14  Wkly.L.  Bull,  (Ohio)  68. 

there  is   between  the  members  of  the  *.  Griffith  t-.Jewctt,  15  Wkly.L. Bull, 

•jodicate,  who  are  directors  or  a  ma-  (Ohio)  419. 

jorityofthedirectorsof  the  corporation,  B.  In  Fisher  v.  Bush,  35  Hun  (N.  Y.) 

a   secret  agreement  which  enters  Into  641,  where  the  complaint  alleged  that 

this  pooling   contract,  and  forms    the  the   plaintiff,  the  defendant,  and  eight 


object  of  its  creation,   and   by  which  other     persons,  signed    the    followTng 

they   are   to   take   to    themselves    the  written  sealed  instrument:  "For  value 

profits  arising  from  such  extension  or  received  from  and  paid  to  each  other, 

from    the    contracts    which    they,    as  we,    the   undersigned,  stockholders  of 

directors  make,  elements  of  unfairness  the  Genesee  Valley  Canal  R.  Co.,  mu- 

and  opportunity  for  fraudulentand  dis-  tually  agree  with  the  other  and  to  all, 

honest  practices  are  Introduced  which  that  we  will  not  sell,  assign,  set  over, 

the  court  cannot  too  severely  condemn,  pledge,  or  give  power  of  attorney  to 

"      '   a  pooling  contract  or  voting  Irust  vote,  or  agree  to  sell,  assign,  transfer. 


is  Inttiolation  of  the  most   elementary     set  over,  pledge,  or  give  powi 
principles  of  law  governing   the  deal-     ney  to  vote,  in  any  way,  shape  or  mi 
lags  of  trustees  with  the  trust  property     ner,  the  stock  which  we  respectively  a 


Individually  own,  tiold,  or  possess  Ir 
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VOUCHER.  SMiki, 

In  a  recent  case  in  Connecticut,  where  the  power  conferred 
by  the  trust  agreement  had  been  given  more  than  one  year,  and 
already  exercised  at  one  annual  meeting,  it  was  held  to  be  tenni- 
nated  by  virtue  of  the  statutory  provision  that  "  no  person  shall 
vote  at  any  meeting  of  the  stocUiolders  of  any  bank  or  railroad 
company,  by  virtue  of  any  power  of  attorney  not  executed  whiiia 
one  year  next  preceding  such  meeting,  and  no  such  power  shall 
be  used  at  more  than  one  annual  meeting  of  such  corporation."' 

VOnCHEK. — The  term  "  voucher."  when  used  in  connection 
with  the  disbursement  of  moneys,  implies  some  written  or  printed 
instrument  tn  the  nature  of  a  receipt,  note,  account,  bill  of  par- 
ticulars, or  something  of  that  character,  which  shows  on  what  a^ 
count  or  by  what  authority  a  particular  payment  has  been  made, 
and  which  may  be  kept  or  filed  away  by  the  party  receiving  it, 
for  his  own  convenience  or  protection,  or  that  of  the  public* 

coinpanv,  without  the  concurrent  con-  their  stock  in  whole  or  in  part,  but  oot 
Ecntof  all  the  signers  to  this  instrument,  the  power  to  sell  the  right  to  lolc  it, 
.  .  .  Thia  Bgreenient  is  made  for  mu-  and  during  that  term  the  trsmferet 
tual  protection  and  to  prevent  the  sale  of  could  only  obtain  the  traniferroi'i 
the  company's  franchise  by  a  majority  right,  vii.,  the  right  to  own,  but  not 
of  the  members  of  the  present  board  of  to  vote,  the  Etock.  In  the  event  sii;  or 
directors,  who  ar«  and  who  represent  a  etcher  of  the  partiea  should,  i<  inj 
minority  of  the  shares  of  the  capital  time  during  the  continuance  of  tbt 
stock  ol  this  company."  It  was  held  said  trust,  oSer  his  stock  for  rale  sub- 
tiiat  the  agreement  was  void  because,  jecl  to  the  conditions  of  the  said  trust, 
first,  it  wag  in  restraint  of  trade  and  he  should  give  the  refusal  to  purtbiM 
against  public  policy ;  second,  the  clause  the  same  to  the  other  parties  10  tb« 
providing  that  none  of  t  h  e  signers  agreement,  or  to  such  of  them  u  vcre 
should  vote  by  proxy  was  a  pernicious  willing  to  buy  at  the  price  offered  hvnii 
and  unlawful  one;  third,  it  was  not  jirfe  therefor,'and  at  which  he  w»i  will- 
founded  upon  an  adequate  and  sufficient  ing  to  sell.  The  court  held  these  slip- 
consideration — agreementsof  this  char-  ulstions  Illegal  and  void,  as  being  in 
acter  must  be  supported  by  a  real  and  rettraint  of  the  alienation  of  properti. 
special  consideration.  The  court  dls-  But  in  Brown  v.  Pacific  Mail  Stcam- 
tingulshed  the  case  of  Havemeyer  w.  ship  Co.,  5  Blatchf.  {L.  S.)  5«,acoii- 
Havemeyer,  45  N.  Y.  Super.  Ct.  464,  tract,  by  which  certain  stockholden 
holding  that  the  question  of  the  neces-  placed  their  stock  with  one  peisoa  u 
sity  of  an  actual  consideration  to  sup-  trustee  to  hold  for  a  certain  time,  sgree- 
port  the  agreement  in  that  case  was  ing  not  to  sell  it  without  having  first 
not  considered,  and  said  :  "  Upon  the  given  their  associates  the  refusal  of  it 
general  question  as  to  the  validity  of  at  «  price  not  above  the  then  current 
such  contracts,  and  when  they  will  be  market  value,  and, in  the  event  of  their 
confirmed  as  valid  and  obligatory,  we  declining  it,  without  next  oSering  it 
are  unable  to  discover  that  any  rule  of  to  the  trustee,  but  any  of  the  panics 
law  was  aRirmed  that  is  applicable  to  to  the  trust  agreement  to  be  free  to 
this  case,  or  hostile  to  our  position  con-  withdraw  at  any  time  on  these  leIn1^ 
demning  the  agreement  before  us  as  was  held  not  contrary  to  public  policj 
void,  for  the  reason  that  the  same  Is  an  noropen  to  objection  upon  anygrouad. 
unreasonable  restraint  upon  the  prop-  I.  Shepaug  Voting  Tnut  Cases,  6a 
erty  rights  of  the  defendant."  See  also  Conn.  553. 
WilliamE  T.  Montgomery,  68  Hun  (N.  %.  People- 
Y.)4i6.  And  In  that  c 

Among  the  terms  of  the  trust  agree-  mere  written  order  of  the  goveriAror 

ment,  in  Moses  v.  Scott,  84  Ala.  608,  adjutant  general  to  the  auditor  to  dn« 

were  these  :  During  the   liiree  years  his  warrant  upon  the  militarr  fund,  in 

the  shareholders  had  the  right  to  sell  the  absence  of  any  account,  bill  of  par- 
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A  voucher  is  any  instrument  which  attests,  warrants,  maintains, 
bears  witness.* 

tJcularB,or  other  BpecIficBtlonsihowing  formed  or  the  ezpenK  Incurred.  I 
the  chsracter  of  the  expenditures,  or  agree  onlj  in  part  in  this  conatruction, 
on  what  account  the  warrant  is  to  be  for,  in  my  judgment,  to  examine,  allow, 
dnwn.isclearlj-lnBufficient,  aaa  vouch-  and  approve  a  voucher  means  some- 
er,  to  justify  and  authorize  the  auditor  thine  more.  What  i«  a  voucher?  The 
to  iuue  his  warrant  in  favor  of  the  cap-  word  has  several  tneanings ;  but,  in  its 
tain  of  a  mi1itar]r  company  of  the  state,  ordinarj  eignification,  it  means  a  docu- 
A  A/iMjacjivieZ/j  statute  provided  for  ment  which  serves  to  vouch  the  truth 
the  appointment  of  an  auditor,  by  the  of  accounts,,  or  to  confirm  and  eetab- 
court,  to  examine  "vouchers,  state  ac-  lish  facts  of  anv  kind.  A  merchant's 
counts," etc., Incertajn actions.  Indefin-  books  are  the  vouchers  of  the  cor- 
ing vouchers,  as  used  in  this  statute,  the  rectness  of  his  accounts,  or  a  re- 
court  said,  in  Whttweli  v.  Wiilard,  i  ceipt  is  a  voucher  of  a  p^ment,  but 
Het.  (Masa.)  3i8:  "The  term 'voucher,'  neither  are  conclusive,  'To  vouch* 
in  the  sense  in  which  it  Is  used  in  this  Is  to  aver  that  a  thing  is  true.  '  It  is,' 
statute,  designates  an  account  boolc  in  savs  Crabbe,  '  to  rest  the  truth  of  an- 
which  charges  and  acquittances  are  en-  other's  statement  upon  our  own  reepon- 
tered,  and  it  signifies,  also,  any  acquit-  slbility.'  (Crabbe's  Synonyms,  p.  441, 
tance  or  receipt,  discharging  a  person,  Am.  ed.  of  1833.)  The  voucher  of  the 
or  being  evidence  of  payment.  Jacob's  board  of  supervisors  is  that  the  claim  or 
L.  Diet.,' Voucher."'  account  submitted  to  them  Is  correct, 
1.  State  11.  Hickman,  8  N.  J.  L,  199.  and  should  tie  paid  as  a  valid  charge 
"  BxantlBliiK "  «ii<l  AllowlBS  "Toseli-  against  the  county.  But  It  cannot  be 
an." — A  JVfw  fork  statute  provided  paid  unless  the  voucher  Is  examined, 
that  money  drawn  from  the  treasury  and  allowed  by  the  auditor  and  ap- 
diDuld  be  upon  "vouchers"  to beexamln-  proved  by  the  comptroller.  Now,  what 
ed  and  allowed  by  the  auditor.  In  Peo-  does  this  mean  P  The  voucher  is,  nec- 
ple  v.  Green,  5  Daly  (N.  Y.]  199,  upon  esaariiy,  the  account  or  claim,  with  the 
the  question  of  the  auditor's  autliorlt)',  attestation,  in  seme  form  or  other,  of 
Daly,  C.  J.,  said:  "As  respects  the  the  board  of  supervisors,  that  It  is  a 
question  presented  upon  this  appeal,  valid  charge  against  the  county.  It  is 
tiie  provisions  of  section  six  in  the  act  presented  to  the  auditor  lor  exam ina- 
C  65  L.  1857,  p.  i86},  and  of  sec-  tlon.  What  is  he  to  examine  ?  Is  he 
tioD  he  act  of  1870  (I  L.  187a,  p.  limply  to  ascertain  whether  the  attes- 
ts a  nbstantially  the  same.  A  tation,  or  other  evidence  of  the  action 
ru  tl  n  was  given  to  the  provl-  of  the  board  of  supervisors,  is  in  the 
tion  six,  in  the  act  of  1857,  proper  form,  and  duly  certified  by  the 
}  dge  Sutherland,  In  People  v.  proper  officer  f  The  statute  says  he  is 
fs,  Abb.Pr,(N. Y.SupremeCt.)  to  examine  the  voucher,  and  the  ac- 
wh  h  is  equally  applicable  to  the  count  or  claim  Is  part  of  the  voucher, 
p  ovisions  In  section  six  of  the  act  of  A  certificate  of  the  action  of  the  board 
1870.  That  construction  is  that  It  was  of  supervisors  would  be  meaningless 
not  the  intention  of  this  provision  to  without  the  bill  oraccount,  Tor  that  has 
give  the  officers  of  the  finance  depart-  to  go  on  file  in  the  comptroller's  office 
ment  an  absolute  supervisory  power  as  the  record  evidence  of  the  claim  or 
over  the  acts  of  the  board  of  supervisors,  demand.  The  examination  of  the  vouch- 
in  examining,  settling,  and  allowing  er,  then,  necessarily  means  the  eiam- 
■ccDunts  against  the  county,  which  inatlon  of  the  account  or  claim,  and  If, 
would  be  equivalent  to  an  absolute  upon  looking  Into  the  account,  the  au- 
veto  check  over  the  discretionary  ditor  discovers  that  a  mistake  has  been 
power  of  the  board  of  supervisors,  made  in  the  addition  —  that  the  items. 
That  the  provision  that  all  moneys  correctly  added  up.  do  not  amount  to 
dratrn  from  the  treasury,  upon  the  the  sum  claimed  and  certified  to  be  cor- 
aulhorily  of  the  board  of  supervisors,  rect  by  the  board  of  supervisors,  what 
ibsll  be  upon  vouchers  to  t>e  examined  is  the  auditor  to  do  ?  Is  he  to  allow  the 
anS  allowed  by  the  auditor  and  ap-  voucher,  and  hand  it  over  to  the  comp- 
proved  bv  the  comptroller,  means  that  troller,  and  Is  the  comptroller,  with  the 
i>  is  the  board  of  supervisors  who  are  to  knowledge  of  that  fact,  to  approve  of 
detertntne  whether  the  service  was  per-  It  ?  In  my  judgment,  if  the  auditor, 
607 
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TOTA0E— (See  also  MARINE  INSURANCE,  vol.  14,  p.  3i9>— 
A  voyage  is  a  passage  by  water  from  one  port  or  place  to  another 
port  or  place.' 

upon  examining  th«  account,  finde  an;  breach  ot  tbat  warranty  the  dritnd- 

mistake  in  tt,  he  is  not  to  allow  It,  nor  ante  have  a  remedy ;  but  bj  the  ternu 

U  the  comptroller    to  approve  of  It."  of  thig  contract  the  penaltica  attached 

1.  Barker  o.  M'Andrew,  i8  C.  B.  N.  to  a  detention  on  the  Tovafe,  not  to  i 

S.  774.     And   see  that  case  as   to  the  detention   after  a  particular  dij,  and 

commencement   ot   the   voyage.     See  we  should  be  straining  language  were 

also  Nelson  v.  Dahl,  ii  Ch.  DIv.  568 ;  we  to  hold  otherwise.     1  do  not  dixmt 

Pyman  n.  Dreyfus,  34  Q.  B.  Div,  151.  from  Crow  v.  Palk.  S  Q^B.467,irtaicli 

Where,  by  a  charter-party,  a  vessel  Is  an  authority  as  to  the  BlgniflcitioD 

then  lying  at  Genoa  was  warranted  to  ot  the  word  '  voyage.'  " 

sail  on  or  before  the  30th  ot  July  to  A  fishing  vessel  being  Inaured  withi 

Monte   Video   and   Lima,  and  thence  clause  prohibiting  her  galling  "on  my 

proceed  to  Callao  for  orders  to  load  a  voyage  east  of   Cape   Sable,"  aftet  a 

cargo  of  guano  at  the  Chlncha  Islands,  given  date,  sailed,  after  that  date,  for 

to  which  place  the  vessel  should  at  once  Eastport   tA  procure  bait,  and  suffered 

tiroceed,  etc.,  and  certain  running  and  loss  before  arrival,fihe being  atttietime. 
ay  davB  having  been  specified,  it  was  with  the  exception  of  bait,  manned  anil 
provided  that,  should  the  vessel  be  fully  equipped  for  the  fishing  grouodt 
unnecessarily  detained  at  any  other  east  of  the  cape.  In  an  action  on  the 
period  of  the  voyage,  such  detention  policy.  It  was  held  that  the  term 
should  be  paid  for  at  the  agreed  rate,  "  voyage  "  meant  the  enterprise  begun 
it  was  held,  that  the  detention  of  the  and  not  the  route  taken ;  that  it  wufor 
vessel  at  Genoa  till  the  8th  of  Septem-  the  jury  to  determine  whether  she  fsi 
ber  must,  frima  facie  and  unexplained,  on  a  voyage  to  Eastport  or  to  the  fish- 
he  taken  to  have  been  unnecessary ;  Ing  grounds  ;  that  if  the  going  to  Eut- 
but  tbat  the  voyage  could  not  be^n  port  was  an  independent  voyage,  not 
before  the  vessel  left  Genoa,  and,  con-  designed  as  a  part  of  the  fishing  voyage, 
sequently,  that  the  clause  as  to  unneces-  the  plaintiffs  could  recover ;  hut  If  the 
aary  detention  did  not  atiach.  The  fishing  grounds  had  been  fixed  upon  ■> 
court.  In  Valente  r.Glbbs,  28  L.  J.  C.  P.  the  end  of  the  voyage,  and  the  stopping 
334,  said  :  "  The  term  '  voyage,'  In  the  for  bait  was  an  incidental  part  of  it,  the 
clause  marked  'A'  in  the  margin,  does  plaintifFs  could  not  recover.  Friend  v. 
not  apply  to  the  detention  at  Genoa  Gloucester  Mut.  Fishing  Ins.  COn  "3 
prior  to  the  ship's  sailing.     I  confess  Mass.  336. 

that  the  inclination  of  my  opinion  is,  WliaUiig  Voyaira. — Asto  whentheriik 

'■'"'■■           '    "  ...            .     apolicyupona 
,   „  .        law,  C.I.,  inP 

the  second  he  is  entitled  to  our  }udg-  Franklin  Ins.  Co..  1 1  Pick.  [Mwi.]  131, 

ment.     Voyage  is  a  term  of  recognized  laid:  "  When  did  this  risk  commencei 

meaning  in  common  parlance,  and  has  The  policy  Is  on  catg^o,  on  board  ship 

received  a  legal  interpretation  accord-  Tarquin,  now  on  awhaling  voyage.  No 

'   "'        It  may   have   a   certain    fleil-  termini  of  this  voyage  areeipressed.ei- 

according   to   the   context,  hut  cept  the  return  to  Nantucket.    But  the 

I  word  has  a  recognized  sense,  voyage  means  the  whole  voyage  fram 

it  is  a  well-known  rule  of  construction  the    commencement;   and   if   not  ex- 

that  it  must  be  taken  to  be  used  in  that  pressed,  It  is  implied,  and  may  be  shown 

sense,  unless  it  is  clear  that  it  was  In-  by  proof  of  the  fact,  when  die  voyage 

tended    to   be   used   differently.     Mr.  did  actually  commence,  by  thesailin|o[ 

Willes  has  ably  and  Ingeniously  con-  the  ship.    An  outward  bound  sailing 

tended  that  the  charterers  had  an  equal  ship,  on  so  long  a  voyage,  mustof  neces- 

interest  in   preventing  delay,  whether  sity,  probably,  carry  a  large  amount  of 

before  or  after  the  vessel  sailed;  but  provisions,  clothing,  stores,  casks,  sad 

still  there  is  nothing  in  this  charter-  whaling  gear,  sufficient  in  a  consider- 

r-ty  to  show  that  the  word  'voyage'  able  degree  to  fill  the  ship,  and  to  war 
not  used  In  Its  ordinary  sense  of  rant  the  application  of  the  term  cargo- 
transit-  True,  there  is  a  warranty  to  But  whether  these  outfits  would  be  pro- 
sail  on  the  30th  of  July,  and  for  any  tectedby  apolicyoacargo.isaqucsliffll 


that  the  inclination  of  my  o] 

that  the  plaintiff  is  right  in  both  con-    atlachesundera  policy  uponawhalerfor 

all  clear  that  upon     a  "voyage,"  Shaw,  C.  I.,  in  Paddock  v. 


ingly.     It  E 
bitity,   acco 
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VS.—  lVAG£Ji. 

TB. — See  Versus. 

VTrOfl.— See  Mines  and  Mining  Claims,  vol.  15,  p.  506. 

WAGER— (See  also  BET,  BETTING,  vol.  2,  p.  1 8$  ;  Chance,  vol.  3, 
p.  88 ;  Contract,  vol.  3,  p.  873 ;  Elections,  vol.  6,  p.  446 ; 
Gambling  Contracts,  vol.  8,  p.  092 ;  Gaming,  vol.  8,  p.  1033  ; 
Gaming  Houses,  vol.  8,  p.  1065  ;  Illegal  Sales,  vol.  9,  p.  923  ; 
Insurance,  vol.  n,  p.  278;  Lotteries,  vol.  13,  p.  1164 ;  Sales, 
vol.  21,  p.  469;  Stock-Brokers,  vol.  23,  p.  699;  Tontine  In- 
surance, vol.  26,  p.  52). — A  wager  is  a  contract  by  which  two 
or  more  parties  agree  that  a  certain  sum  of  money  or  other  thing 
shall  be  paid  or  delivered  to  one  of  them  upon  the  happening  or 
not  happening  of  an  uncertain  event.* 

not  ftrising  in  thb  cauce,  and  one  on  iaapplioble    to  a   tug    making   short 

which   we  glTc   no  opinion.     But   the  tripi,  generally  not  from  port  to  port, 

oil    and   other  artlclCB,  which   are  the  but  from  one  bodj  of  water  to  another, 

ordIn>i7  products  of  the  vovage,  and  merely  fumiihing  the  motive  power  to 

the  procuring  of  which  constitutes  its  other  vessels  bound  on   a   voyage,  not 

direct  object,  are  undoubtedly  Included  taking  oD  freight  at  one  port  and  de. 

onder  the  term  careo  and  covered  bjr  a  llvering  it  at  another,  but  picking  up  its 

policy  on  cargo.    To  construe  this  pol-  burdens  upon  the  water,  and  wherever 

icjr,  according  to  the  argument  of  the  it*  aid  is   Invoked,  and  dropping;  them 

defenilant*,  *o  as  to  make  the  risk  com-  again  upon  the  water.     It  would  be  a 

meoce  on  the  day  of  its  date.  It  would  misnomer  to  apply  the  term  "voyage" 

be  necessary  to  limit  the  word  '  voyage'  in   the   sense   of   the   maritime  law  to 

to  *   very   small   part  of  the   voyage,  such  trips.    The  John  Martin,   2   Abb. 

without   any    words    expressing    such  (U.S.)  181. 

limitation,  and  would  render  the  words        Tottohlag  at  Svrwnl  Porta. — "A  '  vciy- 

'  lost  or  not  lost '  wholly   inoperative,  age  '  fa  not  limited  lo  the  passage  of  a 

The  word  'now  '  we  take  to  be  merely  vessel  from  one  port  to  another,  but  it 

descriptive,  and  designed  to  identify  the  may  include  several  ports.     (Bouvler's 

voyage.     With  these  views,  therefore,  L.  Diet.,  'Voyage;'  1   Pars.  S.  &  A. 

we  are  of  opinion  that  this  policy  would  307.)"  /n  re  George  Moncan,  8  Sawy. 

attach  upon  the  oil,  from  the  time   the  (U.S.)  353.     This  case  turned  upon  the 

the  vessel  first  began  to  take  whales  in  exemption  of  Chinese  sailors  from  the 

the  course  of  thia  voyage;  and  had  this  operation  of  the  exclusion  laws,  when 

•hip  struck  a   whale  on  her  outward  touching  a  port  In  the   United  Stain 

bound  passage,  we  do  not  perceive  why  when  upon  a  '"voyage." 
the  oil  produced  would  not  have  been        Voyac*    ta    Voyac*    AfneiaU. — See 

part  of  the  cargoon  thewhalingvoyage  Aforbsaid,  vol.  i,  p.  310. 
insured.     Indeed,  so    much    time    has        TorassPoUar. — See  Marine  Imsur- 


elapaed,  Iwtween  the  commencement  of  AMCS,  vol.  i^  p.  334. 

the  voyage  end  the   effecting  of  this  1.  Bouviers  L.  I>ict.,_/(''Ani'i^  In  £« 

policy,  that  It  is  hardly  credible  that  /.  Young,  6  Bias.  (U.  %.)  67;  McGrew 

any   loss  should  have  happened  In  the  -a.  City   Produce  Exchange,  85   Tenn. 

early  part  of  It,  which  would  not  have  57a;  Merchants  v.  Goodrich,  Jj  III,  560; 

been  heard  of  by  the  owners  at  the  time.  Jordan  v.  Kent,  44  How.  Pr,  (N.  Y.  Su- 

But  supposing  there  wag  no   misrepre-  preme  Ct.)  307, 

•entatlon  or  concealment  affecting  the  "A  wager  may  be  defined  as  a  con- 
case,  we  see  not  why  this  policy  would  tract  In  which  the  parties  stipulate  that 
not  cover  any  loss  that  might  have  hap-  they  shall  gain  or  lose  upon  the  hap- 
pened, at  any  time  anterior  to  the  date  pening  of  an  uncertain  event,  in  which 
of  ttie  policy,  and  after  any  oil  was  ihey  have  no  interest  except  that  aris- 
taken  in."  ing  from  the  possibilities  of  such  gain 
T«f. — The  term  "voyage,"  however,  or  loss.  This  may  be  Illustrated  by  an 
as  applied  to  vessels  engaged  in  foreign  example :  A  and  B  agree,  in  conslder- 
and  interstate  commerce,  within  Uie  atlon  of  a  premium  paid  by  B,  that  if  a 
meaning  of  the  marltiine  law,  i*  clearly  certain  ship  is  lost  at  sea,  A  shall  pay  B 
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the  value  of  the  etiip.     If  B  bat  no  In-  A.  wager  ii  tomethlng  hazarded  oq 

tereat  in  the  ship,  it  ii  a  wagering  con-  the    liiue    of   Mine    uncertain    erenL 

tract,  but  If  Bhas  an  interest,  and  will  be  Cassard  v.  Hinman,  i  B<»w.(N.Y.)  lis. 

loner  if  the  ship  i«  wrecked,  it  i«  a  con-  A  wager  i«  the  bet  or  stake  laid  upon 

tract  of  indemnity  and  not  a  wager.  So,  the  result  of  the  game.     Woodcock  v. 

If  two  men  agree  that  If  coffee  Hsfs  in  McQueen,  ii  Ind.  15. 

price,  one  of  them  shall  pay  a  sura  of  It  means  the  contract  by  whfch  a  bet 

money  to  the  other,  it  is  a  wager,  if  they  Is  made;  and  it  Is  applied,  alto,  to  the 

have  no  other  Interest  in  thecofTcethan  thing  or  amount  bet.     Smoot  v.  State, 

that  growing  out  of  the  contingency  iS  Ind.  ig. 

about  which  they  stipulate.  But  it  does  Vac*r  And  Oune  TtUOBgnUbmi, — A 

not  follow  that  even  contract  which  game  is  a  thing  played.     A  wager  is  a 

produces  such  a  result  Is  a  wager  ;   the  bet  or  stake  laid  upon  the  result  of  the 

question  is  one  of  intention,  as  deduced  nme.     Woodcock     -o.    HcQueeu,    it 

from  the  facts  and  circumstances.     Let  Ind,  ij. 

us  suppose  that  A  agrees  with  B  to  buy  MMMtttty  of  ObAnoa  of  Oala  «r  Blak  br 

a  thousand  busheliofwheat,Bttwodol-  Both   PartlM.  —  In    Edton    i'.   Pawlet, 

lars  per  bushel,  to  be  delivered  and  paid  32  Vt.  393,  the  plaintiff,  a  phyiidaa, 


it  the  end  of  thirty  days.  If  wheat  contracted  with  the  oreracers  of  the 
rises  in  value,  A  will  be  a  gainer,  and  poor  of  the  town  of  P.  that  he  would 
if  it  goes  lower,  he  will  lose;  but.  inas-  render  medical  services  to  a  pauper, 
much  as  the  apparent  object  of  the  con-  who  was  then  chargeable  to  P.,  and 
tract  is  an  actual  purchase  of  the  wheat,  that,  if  the  town  of  P.  should,  in  a 
It  is  not  a  gaming  contrvct.  Nor  could  contemplated  order  of  removal,  tuc- 
■uch  a  contract  be  justly  regarded  as  a  ceed  in  establishing  the  legal  aettle- 
wager,  although  when  the  time  for  the  ment  of  the  pauper  to  be  In  the  town 
delivery  of  the  wheat  arrived,  it  was  of  S.,  be  should  receive  from  P.  a 
agreed  that  B  should,  Instead  of  for-  reasonable  compensation  for  his  serv- 
warding  the  wheat  to  A,  pay  him  the  Icea,  but  if  P.  failed  to  establish  the 
datnaget  to  which  he  would  be  legally  settlement  of  the  pauper  to  be  in  S., 
entitled  for  a  refusal  to  deliver;  that  he  should  receive  nothing  for  his  terr- 
la  to  say,  the  difference  between  the  Ices;  and  it  appeared  that  P.  did  toe- 
stipulated  price  and  the  actual  value  of  ceed,  upon  the  order  of  remoral,  in 
the  wheat  at  the  time  fixed  for  (he  ful-  establishing  the  settlement  to  be  in  S. 
fillment  of  the  contract.  Such  aseltle-  It  was  held  that  the  contract,  so  made 
ment  of  the  difference  would  not,  if  between  P.  and  the  plaintiff,  wat  not 
there  was  nothing  more,  be  a  sufficient  Invalid,  as  between  them,  bnt  that  the 
ground  for  Inferring  that  the  contract  plaintiff  might  recover  from  P.  the 
was  a  gambling  contract,  or  contrary  to  value  of  his  services,  notwithstanding 
law.  But  the  case  would  be  materially  it  had  t>een  adjudged  that,  as  between 
different  If  the  evidence,  taken  as  a  the  towns  of  P.  and  S^  the  contract  waa 
whole,  showed  that  A  and  B  did  not  so  far  against  the  policy  of  the  law 
really  Intend  to  buy  and  sell;  that  there  that  no  recovery  conld  be  liad  by  P.  (or 
was  no  intention  on  the  one  hand  to  de-  expenses  for  the  services  so  rendered, 
liver,  or  on  the  other  to  receive  the  The  court  said  :  "It  mar,  perhaps,  be 
wheat,  and  that  their  real  purpose  was  difficult  to  give  a  legal  definition  of  a 
to  make  a  wager  In  the  form  of  a  con-  wager.  In  ordinary  acceptation,  a 
tract  of  sale.  Hence,  If  A  and  B  were  wager  Is  the  nlaclng  of  something  val- 
to  deal  with  each  other  In  the  way  sup-  uable,  belonging  In  part  to  each  of  two 
posed,  during  a  scries  of  monthi  or  individuals.  In  such  a  poaitlon  that  it 
years,  and  it  appeared  in  evidence  that  Is  to  became  the  sole  property  of  one, 
B  did  not.  In  any  single  instance,  for-  upon  the  result  of  some  unaettledques- 
ward  the  wheat,  or  have  It  In  readiness  tlon.  Each  of  the  parties  risks  some- 
for  delivery,  and  that  when  the  time  thing,  which  he  may  lose,  and  each 
arrived  for  the  fulfillment  of  these  sue-  may  gain  something,  beyond  what  he 
cessive  contracts,  they  were  always  set-  risks.  If  he  merely  haiard  the  loss  of 
tied  by  a  payment  of  a  sum  of  money  something,  without  any  expectation, 
answering  to  the  rise  and  fall  in  price,  in  any  event,  of  having  more  in  return 
the  question  would  then  be  one  of  fact  than  he  ventures,  It  would  not  aeeoi 
for  the  jury,  whether  the  parties  really  to  be  a  wagei." 

intended  to  buy  and  sell,  or  to  make  a        InQuarlesi>.State,5Humpta.(Tenn.) 

wacer  on  the  price  of  grain."     Fareira  561,  it  was  held  that  in  order  to  consti- 

V.  Gabell,  89  Pa.  St.  90.  tute  a  wager  there  must  be  a  rltk  by 
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both  partlM.  The  court  ttld :  "  But  for  (s/nm  la  favor  of  the  vendor's 
there  is  no  CestimonT'  In  the  case  that  agent,  the  parties  signing  an  agree- 
the  good!  delivered  were  sold  *t  a  price  ment  that  the  checks  should  be  deliv- 
above  their  value.  The  purchasing  ered  to  the  paj'ee  ln*case  a  vote  to  be 
part]r,  therefore,  staked  nothing.  If  he  taken  on  that  day  In  West  Chicago 
lost,  he  was  to  par  for  the  goods,  their  should  be  fn  favor  of  what  was  known 
ralue ;  If  he  won.  he  was  to  pay  nothing,  ai  the  West  Side  Park  Bill,  but  in  case 
He,  therefore,  staked  nothing,  risked  the  tnajorttv  of  the  votes  should  be  cast 
nothing.  The  risk  was  all  on  one  tide,  against  said  bill,  then  the  checks  were 
and  naa  not  a  betting  or  wager;  al-  to  be  delivered  to  the  drawers;  it  was 
though  the  contract,  a«  being  against  held  that  the  transaction,  standing  bj 
public  policj  and  public  moralitj',  was  itself,  without  reference  to  the  contract 
void.  If  the  goods  were  assessed  above  of  the  sale,  was  a  wager  upon  the  re- 
their  value  In  market,  there  was  a  suit  of  a  public  election,  and  one  lack- 
wiger,  and  the  defendant  ought  to  have  Ing  equality,  the  risk  being  all  on  one 
been  convicted."  side,  and  was  void,  and  that  the  payee 
StoeUmi  Wacera. — (See  also  Elbc-  could  not  maintain  replevin  for  the 
TloNS,vol.6,p.446). — Apromlselnwrit-  checks  against  the  stakeholder.  The 
ing  by  one  to  pay  double  the  value  of  a  court.  In  Merchants'  S.  L.  &  T.  Co.  v. 
wagon  and  harness,  which  was  de-  Goodrich,  75  111.  560,  said  :  "A  wager  Is 
livered  to  him,  In  the  event  that  James  a  contract  by  which  two  or  more 
K.  Polk  was  elected  President  of  the  parties  agree  that  a  certain  sum  of 
l/mittd  Slates  over  Henrv  Clay,  In  money,  or  other  thing,  shall  be  paid  or 
1S14,  was  a  wager  prohibftea  by  the  act  delivered  to  one  of  them  00  the  hap- 
forbidding  betting  on  elections  in'thU  penlng  of  an  uncertain  event.  3 
state,  and  could  not  be  recovered.  The  Bouvler's  l^  Diet.  63S.  The  uncertain 
court,  in  GIvena  o.  Risers,  11  Ala.  event  here,  upon  the  happening  of 
S47,  said;  "Having  ascertained  that  a  which  the  checks  were  to  be  delivered 
wager  upon  a  presidential  election  is  to  Goodrich,  was  the  event  of  a  public 
within  the  letter,  as  welt  as  the  Inten-  election.  The  contract  was,  therefore, 
tten,  of  the  law,  we  proceed  to  consider  a  wagering  contract  that  was  against 
whether  the  facts  agreed  In  this  case  public  policy,  and  a  right  of  recovery 
established  that  such  a  bet  was  made,  could  not  be  based  upon  It." 
We  consider  it  perfectly  clear  that  the  During  the  pendency  of  an  election  for 
facts  agreed  do  establish  that  the  Presldentofthef<'iiiVc(;5'<a/«s,forwhich 
parties  made  a  bet  upon  the  result  o(  office  H.  and  U.  were  opposing  candi- 
tbe  presidential  election,  in  which  the  dates,  the  defendant  in  error  agreed  to 
plalntiS  staked  hfs  wagon,  against  the  sell,  and  the  plalntiif  in  error  agreed  to 
promise  of  the  defendant  to  say  about  buy,  a  lot  of  hogs  at  the  price  of  nine 
doable  its  value,  if  he  lost  his  wager;  cents  per  pound,  to bepaid  for  when  K. 
and  as  the  wagon  was  delivered  to  the  should  be  elected.  Themarket  price  of 
defendant,  it  is  precisely  the  same  as  if  hogs  at  the  date  of  the  contract  was  less 
the  wagon  on  one  side,  and  its  value  on  than  four  and  a  halt  cents  per  pound, 
the  other,  bad  been  placed  in  the  hands  In  the  pursuance  of  the  contract, 
of  a  stakeholder,  to  abide  the  result,  the  hogs  were  delivered  by  the  defend- 
But  it  is  Insisted  that,  as  the  Intention  ant  In  error  to  the  plaintiff  In  error, 
of  the  parties  to  violate  the  law  is  not  who  converted  them  to  his  own  use. 
admitted,  this  court  cannot  know  that  The  election  having  resulted  In  the  de- 
such  a  violation  was  intended.  The  (eatofH.,thedefendantlnerror brought 
(acb  being  admitted,  whether  they  suit  against  the  plaintiff  In  error  and 
amount  to  a  bet  on  the  presidential  recovered  the  market  value  of  the  hogs, 
election  is  matter  of  law,  and  being  as-  It  was  held  that  the  transaction  was  a 
certained  to  be  «  wager  prohibited  by  wager.  Lucas  r'.  Harper,  34  Ohio  St.  338. 
law,  the  intent  Is  inferable  from  the  act  WlieUMT  Wa«ar  and  Bet  Are  Brnonr- 
itstlf,  as  every  one  is  presumed  to  In-  mona. —  An  election  is  not  a  game, 
tend  the  necessarv  consequences  of  his  within  the  meaning  of  i  InHiama  Rev. 
acts.  It  can  make  no  difference  that  Stat.,  4  1.  Where  a  bet  or  wager  is  laid 
It  assumes  in  this  case  the  form  of  a  and  lost  upon  the  result  of  an  election, 
coatract,  tt  is  nevertheless,  both  in  its  or  upon  any  other  act,  event,  or  fact, 
fbmi  and  essence,  a  wager,  prohibited  except  a  game.  It  cannot  be  recovered 
by  law,  and  !a  void."  under  the  statute.  The  court,  in  Wood- 
Where  the  purchasers  of  land  de-  cock  v.  McQjieen,  it  Ind.  15,  said  :  "A 
posited  with  a  stakeholder  their  checks  game  is  a  thing  played  or  done.  A 
611 
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wBger  IE  the  bet  or  stake  laid  upon  the  show  a  wager  or  bet.    There  Ci  a  ckst 

result  of  the  game.     Bet  and  wager  are  distinction   between  a  wager  or  a  brt, 

tynon^moui    terms,    and    are  applied  and  a  premium  or  reward.     Inawagci 

both    to    the  contract  of    betting  end  or  a  bet,  there  must  be  two  partiet,  and 

wagering,  and  to  the  thing  or  turn  bet  it  is   known,  before  the  chance  or  un- 

or  wagered.     For  example,  one  bets,  or  certain  event  upon   which  it  it  laid  If 

wagers,  or  lajs   a  bet  or  wager  of  so  accomplished,  who  are  the  parties  who 

much,  upon  H  cerlain  result.     But  these  must  either   lose   or   win.    In  a  pn- 

terms  cannot  properly  be  applied  to  the  mium  or  reward,  there  Is  but  one  partj 

act  to  be  done  or  event  to  happen,  up-  until  the  act,  or  thing,  or  purpose,  for 

on  which  the  bet  or  wager  is  laid.   Bets  which  it  is  offered,  has   been  accom> 

or  wagers  maj'  be  laid  upon  acts  to  be  plished.     A  premium   is  a   reward  or 

done,  events  to  happen,  or   facts  exist-  recompense    for    some    act   done;   a 

ing,  or  to  exist.    The  bets  or  wagers  wager  is  a  stake   upon    an    uncertain 

maj'  be  illegal,  and  the  acts,  events,  or  event.     In  a  premium  it  Is  known  wlio 

facts  upon  which  thej*  are  laid,  may  not  is  to  give  before  the  event ;  In  a  wager, 

be.     Bets  or  wagers   may  be  laid  lipon  It  Is  not  known  till  after  the  event  The 

«imcs,  and  things  that  are  not  games,  two  need  not  l>e  confounded." 
vervthing  upon  which  a  bet  or  wager  In  Jordan  v.  Kent.  44  How.  Pr.  (N. 
mar  be  laid  is  not  a  game.  Examples  Y.  Supreme  Ct.)  107,  the  plaintiff  put 
under  these  propositions  :  Wagers  have  into  the  defendant's  hands,  who  w>* 
been  laid  upon  gamea  played  with  secretary  of  a  driving  association,  (60, 
cards,  dice,  etc.,  with  horses,  and  one's  as  an  entrance  fee,  to  entitle  him  to  trM 
own  limbs,  as  horse  and  foot  race*  his  horse  over  the  race  course  in  com- 
(Wade  V.  Deming,  9  Ind.  35);  upon  petition  with  other  horses  for  tm 
elections;  upon  lawsuits ;  upon  prlncl-  purses  of  (300  each.  Theplanitifftrot- 
ples  of  law ;  upon  the  sex,  religion,  life,  ted  one  of  the  said  rBce&,and  was  tieaten, 
and  marriage  of  a  person ;  upon  the  and  the  other  race  waa  withdrawn  oa 
question  whether  a  certain  person  accountofliad  weather,  and  the  aasocii- 
would  become  aking;  upon  theamount  tion  tendered  the  plaintiff  I30,  wfalcb 
of  the  revenues  of  a  government  In  a  he  refused  to  receive.  In  an  action 
given  year;  upon  the  mode  of  playing  against  the  defendant  to  lecover  the 
a  game,  etc."  |oo  thus  deposited,  it  was  held  that 
"It  means  the  contract  b^  which  a  there  was  no  such  contract  of  wager  be- 
bet  is  made ;  and  it  Is  applied,  alao,  to  tween  the  plaintiff  and  Che  derendant 
the  thing  or  amount  bet.  Woodcock  as  could  sustain  the  action.  The  court 
u.  McQjieen,  11  Ind.  14;  Bouvler'i  L.  said;  "Bouvier  defines  a  wager  to  be  a 
Diet,  tit.  'Wager ;'  also,  the  same  title  '  contract  by  which  two  parties  or  more 
In  Tomlin,  Burrlll,  and  Wharton.  We  agree  that  a  certain  sum  of  moDcy,or 
have  found  no  law  authority  that  other  thing,  shall  be  paid  or  delivered  to 
makes  it  mean  the  subject  on  which  one  of  them  on  the  happening  or  not 
«  bet  la  laid."  Smoot  v.  Slate,  18  happening  of  a  certain  event.'  This 
Ind.  19.  deAnition  Implies  that  to  every  wager 
A  wager  is  aomething  hazarded  on  there  must  be  two  or  more  contracting 
the  issue  of  some  uncertain  event.  A  parties,  having  mutual  or  reciprocal 
bet  is  a  wager,  though  a  wager  is  not  rights  in  respect  to  the  money  or  other 
necessarily  a  bet.  Cassard  i',  Hinman,  things  tbat  are  wagered,  and  nsoally 
I  BoBw.  (N.  Y.)  313.  called  the  stakes  of  the  bet  or  wager, 
Pramtiuii — Bona  Baoe. — A  premium  and  that  each  of  the  parties  shall  jeop- 
offered  by  an  authorized  corporation  ardize something,  and  havetbe  chance 
or  a  private  partnership  to  the  owner  to  make  something  or  to  recover  the 
of  the  horse  that  shall  "make  the  heat  stakes  orthinghetorw^ered.uponthe 
and  quickest  time,"  or  exhibit  a  cer-  determinating  of  the  contineent  or  un- 
tain  rate  of  speed,  in  a  proposed  trial  of  certain  event  in  hlg  favor.  The  proof 
the  speed  of  horses,  to  be  had  in  a  prop-  in  the  case  ntterlj  tails  to  prove  the 
er  place,  la  not  a  bet  or  wager,  is  not  complaint,  or  to  show  that  there  was 
unlawful,  or  against  public  policy,  and  any  such  contract  of  wager  between  the 
may  be  collected  in  an  action  by  the  plaintiff  and  defendant.  The  de- 
owner  of  the  horse  which  "makes"  lendant  did  not  put  or  pledge  or  jeop- 
Buch  "time,"  or  exhibits  such  rate  of  ardiie  anything  to  depend  upon  the 
speed.  The  court,  in  Alvord  v.  Smith,  result  of  the  bone  race  in  cpealion. 
63  Ind.  6a,  said:  ''Nor  do  we  think  He  put  in  no  money  and  he  was  not  in 
the  facts  alleged  in  the  complaint  any  event  to  receive  any  money.  He 
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WAGERING  CONTRACT— WAGES, 

WAOEBINa  COSTBACT— {See  also  Gambling  Contracts, 
vol.  8,  p.  992). — "A  wager ;  that  is,  a  contract  in  which  the  parties 
stipulate  that  they  shall  gain  or  lose  upon  the  happening  of  an 
uncertain  event  in  which  they  have  no  interest  except  that  arising 
from  the  possibility  of  such  loss."  ' 

WAGER  POLICY— (See  also  FiRE  INSURANCE,  vol.  7,  p.  1020; 
Gambling  Contracts,  vol.  8,  p.  1002;  Insurance,  vol.  11,  p. 
312;  Marine  Insurance,  vol.  14,  p.  323). — Wager  or  gaming 
policies  are  those  in  which  the  persons,  for  whose  use  or  benefit 
they  issue,  have  no  pecuniary  interest  in  the  life  or  thing  in- 
sured.* 

WAQBS — (See  also  Salary,  vol.  21,  p.  443). — The  compensa- 
tion paid,  or  to  be  paid,  by  the  day,  week,  etc.,  for  the  services  of 
laborers  or  other  subordinate  or  menial  employees.* 


btd  no  cbaoce  to  make  or  receive  any  Md  per  cent,  additional  ai  compenia- 
moQcj  or  other  thlnp  depcDdlng  upon  tlon  to  themeelve«,  ft  n>«  held  th«t  Ih^ 
the  result  of  aach  racea.  The  ptaloMff  might  properlr  sublet  the  work  with 
put  IMo  hi*  hands  |6o,  as  an  entrance  the  approval  ol  the  chief  en^neer,  and 
fee,  to  entitle  him  to  run  hla  bone  over  were  entitled  to  recover  their  percent- 
tbe  racecourse  In  question,  in  competi-  age  computed  upon  the  amount  pafd  to 
tion  with  olber  hones  for  two  purses  the  subcoDtractors,  such  amount  befng 
of  tjoo each.  If  there  was  anj  con-  tfaewsgespaldthemfortheperformance 
tract  ot  wager,  the  other  party  to  such  of  the  work  as  contemplated  in  the  con- 
contract  must  be  the  owner  of  the  tract.  In  Ford  f.  St.  Louie, etc.,  R.  Co., 
other  hOTKs,  who  put  up  a  like  lum  or  54  Iowa  738,  the  court  said :  "It  is  verj 

Eid  ■  like  entrance  fee  for  the  prhl-  plain   that  the   contract  contemplates 

■e  <rf  competing  for  such   purses,  that  plaintiffs  may  employ  laborers  to 

The  complaittt  doe*  not  set  op  any  con-  do  the  work,  and  that  they  were  not  to 

tract  irf  wager  with  any  such  persons,  do  ttie  work  with  their  own  hands.  The 

It  set!  up  a  contract  of  wager  solely  wages  for   the  actual   labor   men   and 

with  the  defendant,  between  whom  and  teams'  employed  tn  the  work  U  to  be  aa- 

tb«  plaintiff  there  was  certainly  no  Boch  certalned,  and  is  to  be  the  basis  of  the 

contract.     At   D>oBt,  the  defendant  estimates  for  the  compensation  plain- 

migbl  be  deemed,  perhaps,  a  stskehold-  tiffs   are  to  receive.     The  contract  is 

er  between  the  parties  competing   for  silent  as  to  whether  the  labor  is  to  be 

the  said  purses,  if   any  contract  existed  employed  by  the  day  or  by  the  'job,' 

between  sach  peraons."  whether  those  who  perform  the  labor 

1.  Fareira  0.  Gabell,  69  Pa.  St.  S9.  shall  receive  compensalion  for  the  time 

I.  Gamhs  v- Corenant  Vut.  L.  Ins.  spentby  them  whiieal  work,orwhether 

Co.,  50  Mo.  47.  compensation  shall  t>e  based  upon  the 

A  mere  wager  policy  li  that  in  which  work  done.     The  wages  paid  the  labor- 

thc  party  assured  hsa  no  interest  in  the  ers  is  the  basis  of  the  estimste  of  the 

thlac  assured,   and   could   sustain    no  sum   to   be   paid  plaintiff.    The  word 

possible  loM    br    the    event    insured  wages  mean*  the  compensation  paid  to 

against,  if  he  had  not  made  snch  wager,  a  hired  person  for  his  services.    This 

Amory  v.  Gllman,  a  Mats.  7.  compensation  to  the  laborer  may  be  a 

t.  Cowdin  V.  riuff,  10  lod.  83;  Ab-  speclHed  sum  for  a  given  time  of  serv- 

bott'*  L.  Diet.;  Anderson's  L.  Diet.  Ice,  or  a  fixed  sum  for  specified  work  ; 

FanuM  ky  til*  Job. — Under  a  con-  that  Is.  payment  may  be  made  by  the 

tract  for  the    grading  of  a  railroad,  job.     The  word  'wages'  does  not  imply 

which  provided   that  the  contractors  that  the  compensation  is  to  t>e  deter- 

•boald  receive  In  payment  the  wsges  mined   solely   upon  the  basis    of  time 

tor  BcHial  labor  of  men  and  teams  In  spent  tn  service;  it  may  be  determined 

performance  of  the  work,  at  prices  to  be  by  the  work  done.    It  means  compenaa- 

tpprored  by  the  chief  engineer,  with  tlon  estimated  in  either  way." 
aS  C.  of  L^33                        618 
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Onrrent  Tmf*B.~I[i  Texas,  current  deemed  an  "employ*"  of  the  citj, 
wagcB  (or  perEonal  services  are  exempt  "eamfng  wBges,"  nith{n  the  morning 
from  garnishment,  and  it  hat  been  ot  Ntiv  Tork  Laws  1S90,  cli.  3^  re- 
held  that  the  manager  of  a  corporation,  quiring  such  an  employ*  lo  be  piid 
receiving  two  hundred  dollars  a  month,  weekly.  So  heid,  on  his  application  for 
fell  within  the  provision.  a  mandamus  to  the  city  comptroller  10 

In  Bell  V.  Indian  Live  Stock  Co.  compel  payment  of  his  salary  weeklr. 
(Tei.  1889),  1 1  S.  W.  Rep.  346,  the  In  People  v.  Myers,  aj  Abb.  N.  Cu. 
court  said;  '- We  have  had  more  than  (N.  Y.)  36S,  the  court  said:  ''But,eTCD 
ordinary  difTicultv  in  our  investigation  assuming  that  the  relator  is  not  ■  public 
and  decision  of  the  second  question  in-  officer,  and  fs  an '  employ* '  within  the 
volved  In  this  case.  In  most  of  the  meaning  of  the  statute,  he  is  not  in 
states  where  Uws  of  lilie  character  'employ*' earning 'wages,' because  hii 
have  been  enacted,  the  exemption  Is  compensation  is  not  fixed  by  the  diTi 
given  for  a  staled  amount  of  'wages,'  week  or  month,  but  by  the  year.  He 
or  for  the  '  earnings  '  for  a  given  length  does  not  receive  '  wages,*'  t>ut  is  paid  i 
of  time  preceding  the  service  of  the  large  annual  salary.  It  Is  true  that  ia 
writ.  In  all  of  the  states,  we  believe,  a  certain  sense  It  may  be  ufd  that  the 
the  protected  wages  or  earnings  must  word  'wa^s'  includes  ^e  salaries  of 
be  the  proceeds  of,  or  compensation  public  oBicers  and  clerks,  and  the  feet 
for,  personal  service.  With  us,  the  of  lawyen,  physicians  and  other  pro- 
protected  fund  must  be  not  only '  wages  fesslonsl  men ;  but  that  Is  not  theonU- 
lor  personal  services,'  but  must  be  also  nary  meaning  of  the  word,  and  it  it  in 
*  current  wages.'  It  is  evident  that  It  elementary  rule  that  'the  words  of  a 
was  not  Intended  that  all  wages  for  statute  are  to  be  taken  in  their  ordinary 
personal  service  should  be  exempt,  and  familiar  signification  and  Impoit, 
but  only  such  as  are  current.  Webster  and  regard  it  to  be  had  to  their  general 
defines  '  current '  to  mean  '  running  or  and  proper  use. '  ( Dwarrit  on  Statutes, 
moving  rapidly;  now  passing  or  pres-  p.  103.)  The  distinction  between  'tal- 
ent, in  its  progress,  as,  a  current  month  ary  and  '  wages  '  is  recognized  by  all 
or  year.'  Bouvier  says  the  word '  cur-  lexicographers,  by  the  courts  in  m»ny 
.  rent'  is  '  a  term  uaed  to  express  present  adjudicated  cases,  and  br  the  legisia- 
time,  current  month,  etc'  '  Wages' are  tors  of  this  and  other  states,  and  by 
the  compensatloD  given  to  a  hired  per-  congress,  in  innumerable  statutes. 
•on  for  serrice,  and  the  same  is  true  of  Webster  defines  salary  as  rollows: 
'salary.'  The  words  seem  to  be  syn-  'The  recompense  or  consideration 
onymous,  convertible  terms,  though  stipulated  to  be  paid  to  a  person  fa- 
we  believe  that  use  and  general  accep-  services,  usually  a  fixed  sum  to  be  paid 
tatlon  have  given  to  the  word 'salary 'a  by  the  year,  as  to  goTemors.  nii^- 
significance  somewhat  different  from  tratea,  settledclergymen,  Instmctonof 
the  word  '  wages,'  In  this,  that  the  aeminaries,  or  other  olEcera,  civil  or 
former  is  understood  to  relate  to  poai-  or  ecclesiastical.  When  wages  are 
tlon  or  olGce,  to  be  the  compensation  stated  or  stipulated  by  the  month,  week 
j^venfor  official  or  other  service,  as  dis-  or  day,  we  do  not  call  the  compensa- 
tingulshed  from  '  wages,'  the  compenaa-  tion  salarv,  but  pay  or  wages,  as  in  the 
tion  for  labor.  Itis  of  little  or  noimpor-  case  of  military  men  and  laburen.'  He 
tance,  however,  In  determining  the  defines  wagps  as  follows:  'Hire;  rc' 
question  now  being  discussed,  whether  ward ;  that  which  is  paid  or  stipulated 
the  distinction  here  suggested  be  rec-  for  services,  but  chiefiy  for  services  for 
<^nized  or  not.  We  have  to  deal  with,  manual  labor,  or  for  military  or  naval 
the  phrase  'current  wages,'  without:  services.  WespeakofEervants'vages" 
other  limitation  as  to  time  or  amount,  "laborers' wages"or"  aoldiera'wiges;" 
and  we  think  the  exemption  would  ap-  but  we  never  apply  the  word  to  the  . 
ply  without  regard  to  whether  the  rewards  given  to  men  in  ofBce,  which 
compensation  b«  called  '  wages '  or  are  called  fees  or  salary.'  Abbolf s  L. 
'salary.'"  Diet,  delinca  'wages'  as  follows:  'The 

flalarj  DlatlSKalibed  from  Tacas.  —  agreed  compensation  for  servico  ten- 

The  property  clerk  and  assistant  pay-  deredin  amenial  or  subordinate  capac- 

master    of  the   department   of  public  ity.'    The  same  work  define*  'salary' 

parks  of  the  city  of  New   York,  who  as 'A  reward  orcompensalionfor  serv- 

hat  charge  of  valuable  property  of  the  ices  performed.     It   is  usually  applied 

city  and  disburses  moneys,  and  receives  to  the  reward  paid  to  a  public  (^cer 

an  annual  salary  of  (3,000,  Is  not  to  be  for    the  performance    of    hit   official 
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dutEei.'  Burrill'B  L.  Diet,  define!  *•*!-  «pect  to  the  provfEfon  In  the  order  of 
iiy'M  'An  annual  compemation  for  appointment,  he  claims  to  come  under 
services  rendered ;  a  fixed  turn  to  be  the  descriptive  words  therein  uHd, 
paid  l^  the  year  for  services.'  Wor-  '  wages  of  employes.'  If  that  fails 
cetter,  referring  to  *  wages,' says :  'In  him.  then  he  appeals  to  the  general 
ordinary  language  the  term  wages  is  equity  powers  of  the  court  to  com- 
uiuilly  employed  to  distinguish  the  pensate  him  as  one  whose  services  were 
turns  paid  to  persons  hired  to  perform  beneficial  to  the  security  hoidera.  On 
menial  labor.'  Winfield  defines  '  sal-  the  meaning  of  the  words  '  wages  of 
sry  '  as  :  '  The  per  annum  compensa-  employes,'  he  cites  the  case  of  Gumer 
tioD  to  men  in  official  and  some  other  v.  Atlantic,  etc.,  R.  Co.,  $8  N.  Y.  358, 
■ituatlons.'  The  same  authority  de-  in  which  an  order  directing  the  receiv- 
fines  'wages'  as  follows:  'The  word  er  of  a  railroad  company,  thereby  ap- 
"wages"  means  the  compensation  pointed,  10  pay  debu  >  owing  to  the  la- 
paid  to  a  hired  person  for  his  serv-  ttorera  and  employ^' for  labor  and  serv- 
ices. This  compensation  to  the  ices,  was  held  broad  enough  to  include 
liboTer  may  be  a  specified  sum  for  a  a  debt  due  to  Hon.  Jeremiah  S.  Black, 
riven  time  of  services,  or  a  fixed  sum  for  professional  services  as  counsel. 
lor  a  specified  work;  that  is,  payment  Without  criticizing  that  decision,  or 
may  be  made  by  the  job.'  .  .  ,  The  noticing  the  special  circumstaneea 
English  courts  have  also  recognized  the  which  seemed  in  the  judgment  of  that 
u  me  distinction.  InGordon  V.Jennings,  court  to  justify  the  inclusion  of  profes- 
9  Qi  B.  Div.  45,  the  court  said  :  '  The  sional  services  within  the  dcscHptive 
term  "wages"  is  not  applied  to  the  re-  words  of  the  appointment,  we  are  of 
muneration  of  a  high  or  important  the  opinion  that  the  term  '  wages  of  em- 
officer  of  the  slate,  or  of  a  country,  for  ploy6s,' aaused  in  theorder  now  under 
instance,  but  to  that  of  domestic  serr-  consideration.does  not  Include  Iheserv- 
ants,  laborers  and  persons  of  similar  ice*  of  counsel  employed  for  apecial 
deKription.'  I  have  not  been  referred  purposes.  Vane  v.  Newcombe,  ijz  U. 
to  any  case,  and  I  believe  none  can  be  S.  130,  237." 

found,  in  which  the  word  'wages'  has  Harltliae  Lftw — (See  also  Maritime 

been  held  to  include  'salary;'  in  fact  Liens, vol.  14,  p.  435). — Section  4351  of 

all  the  cases    hold    directly  the   con-  the6'ni''«</5/ai'e(RevlsedStatutes,'pro- 

traryj'  vlding   that  "  no  canal    boat   without 

''Though  this  word   might  be  said  masts  or  steam  power  which  Is  required 

to  Include  payment  for   any  services,  to  be  registered,  licensed  or  enrolled 

yet  in  genera]  the  word 'salary  '  is  used  and  licensed,  shall  be  subject  to  be  1[. 

for  payment  of   a   higher   class,   and  beled   in    any    of   the   United   Slatts 

'wages'  is  confined  to  the  'savings'  of  courts  for  the  wages  of  any  person  who 

laborers  and  citiiens."     Gordon  v.  Jen-  may  be  employed  on  board   thereof  or 

nings,  ji  L.  J.  Q.  B.DIv.417.   Comfort  in  navigating  the  tame,"  does  not  ap- 

Riley  V.  Warden,  1  Eich.  59 ;  Sleeman  ply  to  a  claim  for  towing  such  a  canal 

V.  ^rrett,  3  H.  &  C.  934.    And  to  the  boat  made  by  a  corporation.     In  Ryan 

same  eSect,   see   Salary,   vol.  21,  p.  v.  Hook,  34  Hun  [N.  Y.)  191,  thecourt 

443,  where  many  cases  are  cited.     But  said:  "The  word  'wages,'  as  used  in 

camfare  Bell  v.  Indian  Live  Stock  Co.  this  statute,  is  presumed  to  have  been 

(Tei.  18S9),  II  S.  W.  Rep.  346,  set  out  used  with  its  ordinary  meaning  of  com- 

in  this  note.  pensation  to   a   hired   person   for   his 

▼uet  of  Bmploras— OontLMl  ?«•■. —  services.     In  works  on  maritime  law. 

The  term  "wages  of  employ^,"  as  used  it  is  defined  to  be  the  compensation  al- 

Inanorderdirectlngthepaymenlofcer-  lowed  to  seamen  for   their  services  on 

tain  classes  of  debts  out  of  the  proceeds  board  a  vessel  during  a  voyage.     ( Ab- 

of  tbe  sale  of  a  railroad  under  foreclo-  bott  on  Shipping  611;;  3  Kent's   Com. 

sure,  In  preference  to  the  secured  liens,  185.)     Thus,  its  popular  meaning  and 

does  not  include  the  services  of  coun-  Its  meaning  in  admiralty   law  are  sub- 

*cl   employed    for    special     purposes,  stantially   the  same.     To  hold  that  it 

In  Louisville,  etc.,    R.  Co.  v.  Wilson,  means  towage  would  give  it  a  strained 

rjS   U.   S.  505,  Brewer,  J.,  said  :  "  The  and    peculiar  definition.     A   doublful 

allowance    to    the    appellant   was   for  construction  should  not  prevail  in  or- 

three  matters.     He   does   not  sue   for  der  to  deprive  a  court  of  jurisdiction 

services    as    genera!   counsel    of    the  previously  granted   to   it.     It  is  clear 

mongagor  company,  or  for  salary  as  that  the  district  courts  had  jurisdiction 

an  officer  of  that  company.     With   re-  of  such  cases  before  tbe  passage  of  the 
616 
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act  of  1846.  Hence,  the  Intent  of  Con-  term  'wi^a.'  It  involves  the  idet  of 
gress  to  deprive  tiiem  of  that  juriidic-  compensation  fbrcervicesKndered.tiat 
tion  should  be  clear  and  explicit,  or  ia  not  limited  to  gains  from  merciv  pcT' 
they  should  be  held  to  still  possess  it.  sonal  labor.  Monej-  due  from  time  l» 
A  natural  construction  ia  that  Congress  time  from  an  employer  to  a  third  partt, 
intended  to  deprive  persons  employed  for  board  and  lodging  of  his  worimen, 
on  board  of  a  canal  boat,  or  engaged  is  In  the  nature  of  compensatioQ  Cor 
in  navigating  her,  of  the  right  pre-  Eervicea  rendered  to  such  employer.  It 
yiously  enjoyed  by  them,  of  libeling  for  may  involve,  to  such  third  party,  ti- 
■eamen's  wages ;  but  not  to  deprive  a  penditures  for  provision,  house  room, 
steam  tue  of  her  right  to  libel  for  tow-  and  other  matters  besides  labor.  But 
age.  Before  the  passage  of  the  act  the  to  (he  employer,  or  to  those  who  re- 
crew  of  a  canal  boat,  employed  in  the  ceive  the  board,  it  is  not  a  sale  of  the 
navigable  waters  of  the  United  States,  food,  and  rent  of  the  lodg;lnga.  There- 
were,  in  a  legal  sense,  seamen,  liable  suit  of  the  whole  Is  a  service  rendered, 
as  such  to  pay  the  hospital  tax,  and  tor  which  the  compensation  is  mess- 
having  the  right  to  libel  lor  wages,  and  ured  by  the  time  of  its  continuance, 
to  enjoy  the  benefits  of  the  marine  The  return  due  for  such  services  may 
hospitals.  The  burden  and  the  privi-  properly  be  called 'earning*.'  Tlwterm 
lege  were  taken  away  bv  thestatute.and  applies  to  the  whole  reward  for  service, 
the  object  stated  In  the  title  thus  ac-  and  not  merely  to  the  profits  therefrom. 
complished."  We  think  the  statute  was  intended  to 
"Vmtn  Dlstlngrdalied  tnaa  Baminn —  apply  to  credits  of  this  nature."  To 
OonaBBl  Pnb. — Under  a  Nnu  fork  the  same  effect,  see  Somers  d.  Kellhcr, 
statute  providing  that  preference  should  115  Mass.  165. 

be  given  to  claims  for  wages  of  em-  Koner  Dna  on  Oontraet — Ifflf"— ^ 
ploy^E,  when  a  receiver  should  be  ap-  for  B«u*St  of  Crsdlten — PrsfarauM. — 
pointed  Tor  a  corporation,  it  was  held  The  Witcomin  statute  preferred 
that  an  attorney's  earnings  were  not  "  wages  "  owing  for  services  or  labor, 
preferred.  In  People  v.  Remington,  Money  due  upon  contract  with  a  wood 
45  Hun  (N.  Y.)  338,  Follett,  J.,  said  :  factory  for  sawing  assignor's  lumber, 
"  Class  ten  embraces  the  claims  of  at-  was  held  not  to  be  within  this  praviiioii. 
tomeya  for  professional  services  ren-  In  l>ang  v.  Simmons,  64  Wis.  519, 
dered,  some  of  which  have  been  Hqul-  Taylor,  J.,  said  ;  "The  mate  rial 
dated  and  others  unliquidated.  "The  questions  are,  Were  Bates  and  Bar- 
liquidated  claims  are  evidenced  by  de-  rett  latiorers,  servants,  or  emp1oj&  of 
fendant's  promissory  notes,or  by  credits  the  asatgnora?  and.  Was  the  money  dne 
on  its  books.  The  burden  is  upon  per-  them  for  wages  as  such  latxirers,  serv- 
sons  claiming  preferences  to  bring  anta.oremployisof  the  assignors  earned 
themselves,  byevldence,  within  the  stat-  within  six  months  previous  to  making 
ute.  It  does  not  appear  that  the  attor-  the  asslgnmentf  We  think  these  que«- 
oeys  were  employed  for  any  particular  tions  must  be  answered  in  the  negative, 
period, orata  priceagreedupon,  and  the  The  money  due  from  the  assignors  to 
sums  due  them  for  professional  services  Bates  and  Barrett  was  not  for  'wages,' 
rendered  upon  occasional  retainers,  are  within  the  ordinary  meaning  of  that 
not  '  wages '  within  the  meaning  of  this  word  as  defined  by  leilcognphera, 
statute.    The  word 'wages'  has  a  less  Webster  defines  the  word' wages    s»'a 

._j    __.,  . _  compensalion  given  to  a  hired  person 

lor  his  or  her  services.*  In  the  Imperial 
Dict.it  is  defined  as  follows  :'  In  ordi- 

oney  due  for  board  and  lodging  fur-  nary  language  the  term  "  wages  "  Is  us- 

nished    to   the    debtor's   workmen,   Is  ually  restricted  tosumspaid  as  rewards 

"earnings"  within  the  meaning  of  the  to    artisans,    to  domestic   servants,  to 

AtastactiMaetta  Stat,  of  1865,  ch.  43,  J  1,  laborers    employed    in    manufactures, 

which  declares  an  unrecorded  assign-  In  agriculture,  mines,  and  other  manual 

ment  o(  future  earnings  invalid  against  occupations.'     Worcester  says: ' In 

a  trustee  process.     In  Jenks  v.  Dyer,  ordinary  language  the  term  "wages" 

loi  Mass.  336,  the  court  said:  "We  are  is    usually   employed    to    designate 

of  opinion  that  the  word  'earnings,'  In  the    sums    paid    to   persons   hired   to 

the  Maitachusetti  Stat,  of  1865,  ch.  43,  perform    manual    labor.'     It    is    VC17 

'   ~    was  used  for  the  purpose  of  em-  clear  that  the  monev  due  from  the  ai- 

'     edits  than  signors  to  Bates  &  barrett  was  not  due 

v  common  for  '  wages,'  within  the  definition  of  Ibe 
616 


C"' 


)vGoo'^lc 


WAGES—STA  TUTES  REGULA  TING  PA  YMENT  OF. 

WAOB8-8TATVTS8  BEGUIATDIO  PATlOirT  OF.— As  to  the 

assignment  of  wages,  see  ASSIGNMENTS,  vol.  i,  p.  828;  Equita- 
ble ASSIGNMENTS,  vol.6,  p.  658  ;  Future  Acquired  Property, 
vol-  7,  p.  991.  As  to  contracts  of  hiring  generally,  see  Master 
AND  Servant,  vol,  14,  p.  740.  As  to  liability  of  stockholders  for 
wages  of  corporate  employees,  see  STOCKHOLDERS,  vol.  23,  p. 
872.  As  to  right  of  parent  to  minor  child's  wages,  see  Parent 
AND  Child,  vol.  17,  p.  379.  As  to  right  of  husband  to  wife's 
earnings,  see  Husband  and  Wife,  vol.  9,  p.  817.  Aa  to  right  of 
creditor  in  debtor's  services  and  earnings,  see  DEBTOR  AND  CRED- 
ITOR, vol.  5,  p.  185.  As  to  statutory  preference  of  claims  for 
wages  against  insolvents,  see  INSOLVENCY,  vol.  11,  p.  22i.  As  to 
preference  of  wages  in  assignments  for  benefit  of  creditors,  see 
Assignment  fob  Benefit  of  Creditors,  vol.  i,p.  860.  As  to 
seamen's  wages,  see  SEAMEN,  vol.  2i,  p.  915.  As  to  wages  of 
master  of  vessel,  see  MASTER  OF  A  VESSEL,  vol.  14,  p.  974.  As  to 
exemption  of  wages,  and  reaching  wages  by  legal  process,  etc., 
see  Attachment,  vol.  i,  p.  894;  Executions,  vol.  7,  p.  117; 
Foreign  Attachment,  vol.  8,  p.  288  ;  Garnishment,  vol.  8,  p. 
1096,  As  to  reaching  wages  in  supplementary  proceedings,  see 
Supplementary  Proceedings,  vol.  24,  p.  649.  As  to  lien  for 
wages,  see  Liens,  vol.  13,  p.  590;  MECHANICS'  LlENS,  vol.  15,  p.  1 ; 
Working  Contracts,  vol.  29,  As  to  recovery  of  wages  for  labor 
performed  on  Sunday,  or  under  contract  entered  into  on  Sunday, 
see  Sunday,  vol.  24,  pp.  560,  572.  As  to  statutes  regulating  the 
medium  of  payment  of  wages,  see  Store  Order  Acts,  vol.  23, 
P-93S-  As  to  statutes  requiring  the  payment  of  wages  weekly, 
see  Weekly  Payment  Laws.  As  to  combinations  to  procure 
increase  of  w^es,  see  Strikes,  vol.  24,  p.  123.  As  to  compen- 
sation of  schoolteachers,  see  SCHOOLS,  vol.  2i,  p.  757.  As  to 
fees  and  compensation  of  public  officers,  see  PUBLIC  Officers, 

word  Kbove  given.  Thej  w«re  not  those  persona  who  are  to  receive  wag^ 
person*  hired  by  the  asBignori  to  do  as  the  price  o(  their  labor,  and  that  the 
manual  labor  for  them,  nor  were  they  term  '  wages '  Is  to  he  understood  in  its 
hired  perEons  within  the  ordinary  sense  popular  sense,  and  does  not  include 
of  the  words  'hired  persons.'  They  wages  which  are  the  price  of  a  con- 
were  manuCactuiers,  doing  business  for  tract.  The  plaintiff  here  employed 
themselves,  and  employing  other  per-  several  persons  under  him,  and  in  that 
•ans,  SB  well  as  machinery,  to  accom-  respect  differs  from  what  is  popularly 
plish  the  work  they  contracted  to  do  understood  by  a  laborer.  This  act  wai 
(or  others.  The  compensation  they  re-  intended  to  protect  persons  who  earn 
ceived  for  the  work  done  by  them  was  their  bread  by  their  daily  labor,  from 
not  so  much  for  the  manual  labor  receiving  goods  as  a  payment  for  their 
performed  by  them  or  their  servants,  wages  Instead  of  money.  It  would  be 
a)  it  wag  for  the  use  of  the  machinery  difficult  to  know  where  to  draw  the 
by  which  the  work  was  accomplished."  line,  if  we  were  to  hold  that  the  plain- 
And  upon  the  construction  of  the  Eng-  tiff  falls  within  the  meaning  of  the  act ; 
glish  Truck  Act,  Rolfe,  B.,  said,  in  for  it  would  be  difKcult  to  say  that  it 
Riley  V.  Warden,  3  Eich.  59 :  "I  am  did  not  apply  In  a  case  where  a  party 
of  Ibe  same  opinion.  It  appears  to  me  bad  undertaken  a  contract  to  complete 
to  be  clear,  upon  looking  at  this  act  of  twenty  miles  of  railway."  See  also 
Parliament,  that  11  applies  only  to  Sleeman  v.  Barrett,  1  H.  &  C.  934. 
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WAGES— STA  TUTES  REGULA  TING  PA  YMBNT  OF. 

vol.  19,  p.  525,  and  the  titles  where  particular  offices  and  officers 
are  treated. 

The  subject  of  wages  has  been  already  treated  in  many  connec* 
tions  in  this  work.  It  is  proposed  here  to  notice  the  recent  legis- 
lation having  for  its  object  the  regulation  of  the  payment  of 
wages  to  corporate  employees,  and  to  set  forth  the  cases  arising 
thereunder. 

In  Arkansas,  a  statute  required  corporations,  companies,  and  per- 
sons engaged  in  the  operation  or  construction  of  railroads,  or  railroad 
bridges,  and  contractors  and  subcontractors  engaged  in  the  construc- 
tion of  any  such  roadorbridge.topaytheir  employees, on  the dayof 
their  discharge,  the  unpaid  wages  then  earned  by  them,  at  the 
contract  rate,  without  abatement  or  deduction,  and  provided  that 
if  the  same  were  not  paid  on  such  day,  then,  as  a  penalty  for  the 
non-payment,  the  wages  of  such  employee  should  continue  at  the 
same  rate  until  paid.  The  object  of  the  act  was  to  make  it  un- 
lawful for  the  corporations  and  persons  named  to  contract  to  pay 
the  wages  of  those  employed  by  them,  in  the  kinds  of  business 
5pecified,at  any  time  subsequent  to  the  day  on  which  the  employees 
might  be  discharged,  or  on  which  the  employer  might  refuse  to 
longer  employ  them.  In  other  words,  it  declared  that  the  wages 
should  be  paid  on  such  day,  notwithstanding  they  might  not  be 
due,  according  to  the  contract,  until  a  later  day.  In  this  respect, 
the  provision  attempted  to  limit  the  right  to  contract,  and  the 
question  arose,  was  it  constitutional  ?  It  was  decided  that  the 
act,  so  far  as  it  affected  natural  persons,  was  invalid,  in  that  it 
impaired  their  right  to  contract ;  but  as  to  corporations  it  was, 
under  the  reserved  power  to  alter  and  repeal  laws  relating  to  the 
formation  and  organization  of  corporations,  a  valid  enactment,  as 
it  did  not  seriously  impair  thejr  right  to  contract,  but  left  them 
free  to  contract  with  their  employees  on  profitable  terms.  And, 
further,  that  the  act  being  divisible,  the  unconstitutional  part  might 
be  eliminated,  and  the  remainder  allowed  to  stand.  And,  as  the 
act  was  general  and  uniform  in  its  operation  upon  all  persons 
coming  within  the  class  to  which  it  applied,  it  was  not  objection- 
able as  special  legislation.* 

1.  Leep  V.  St.  Louis,  etc.,  R.  Co.,  58  might  take  property  from  the  corpora. 

Ark.  407;  57  Am.  &  Eng.  R.  Cu,  1,  tion   wiThoat  due   proceei   of  law.  (or 

Bunn,  C.  ].,(/iJi?n/in^,     Batlle,  J.,  for  the   employee   Is   not    entitled  to  the 

the  majoritj'  of  the  court,  in  construing  stipulated  wages  until  he  liM  performed 

the  words   "without  abatement  or  de-  the  contract.     He   maj  have  damaged 

ductlon,"  said :  "  ThiB  provision  is  tus-  his  employer  by  the  failure  to  do  so  In 

ceptible  of  two   constructions,  one  of  a  sum  larger  tlian  the  wages  he  would 

wliicli  makes  the  act   require   the  cor-  have  been  entitled    to   receive  in  ibe 

poration  to  pay  the  employee  all  the  event  he  had  complied  with  his  agree- 

WBges  to   which  he  would   have  been  ment.    To  compel  the  corporation,  in 

entitled  had  he  fully  performed  his  con-  such  a.  case,  to  paj  any  sum  whilecer, 

tract  up  to  the  time  of  his  discharge,  would   be   a   deprivation   of    property 

notwithstanding  he  had  failed  to  do  so,  without  due  process  of  law.    The  tame 

and  haddamagedthecorporation  there-  would  be  equally  true   if  the  corpora- 

by.     If  this  be  its  Intention,  it  is  un-  tion  should  be  compelled  to  pay  full 

constitutional,  because  its  enforcement  wages  vthen   the   damages   cauB«l  bj 
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In  Massachusetts,  a  statute  which  provided  that  no  employer 
should  impose  a  fine  upon,  or  withhold  the  wages,  or  any  part  of 
the  wages,  of  an  employee  engaged  at  weaving,  for  imperfections 
that  might  arise  during  the  progress  of  weaving,  was  declared 
unconstitutional.  * 

the  nonperfomiBDCe  of  the  contract  do  power  conferred  by  the  conititution  of 
not  exceed  them.  S'Jch  an  amend-  ihU  commonwealth,  in  ch.  i,  f  i,  art.  4, 
ment  of  the  charters  of  corporations  U  which  authorize!  the  general  co^rt  '  U> 
clearlj  unjust  to  the  corporatorE.  The  make,  ordain,  and  eEtabliah  all  manner 
other  conitruction  is  more  reaionable.  of  wholesome  and  reasonable  orders, 
It  makes  the  words  'without'  abate-  laws,  statutes,  and  ordinances,  direc- 
ment  or  deduction'  mean  'without  dii-  tions,  and  instructions,  either  with  pen- 
count.'  The  legislature  evidently  alties  or  without,  so  as  the  same  be  not 
thought  that  the  employee  might  re-  repugnant  or  contrarj  to  this  constitu- 
ceire  monej  or  property,  In  the  course  tion,  as  they  shall  judge  to  be  for  the 
of  his  employment,  in  part  payment  of  good  and  welfare  ofthTs  commonwealth, 
his  labor,  and  evidently  intended  that  and  for  the  government  and  ordering 
the  wages  thus  paid  «hould  not  be  re-  thereof,  and  of  the  subjecta  of  the  same.' 
paid.  A  strict  conitructlon  of  the  It  might  well  be  held  that,  if  the  legii- 
words  'without  abatement  or  deduction'  lature  should  determine  it  to  be  for  the 
would  deprive  the  corporation  of  a  best  interests  of  the  people  that  a  cer- 
credit  for  the  money  or  property,  in  a  tain  class  of  employees  should  not  be 
settlement  with  Its  employee  (or  hi*  permitted  to  subject  themselves  to  an 
tervices.  Tlien,  again,  the  act  requires  arbiCary  Imposition  of  a  tine  or  penalty 
the  corporation  to  pay  only  the  unpaid  by  their  employer,  it  might  pass  a  law 
wages  earned,  at  the  contract  rate,  at  to  that  effect.  But  when  the  attempt  is 
the  time  of  his  discharge.  Stipulated  to  compel  payment  under  a  contract  of 
wages  cannot  be  earned  except  by  the  (he  price  for  good  work  when  only  in- 
performance  of  the  contract  by  which  ferlor  work  isdone,  a  different  question 
the  employer  agrees  to  pay  them,  is  presented.  .  .  .  Article  1  of  the 
Obviously,  then,  the  act  means,  by  the  Declaration  of  Rights,  in  the  constitu- 


_  among  the  natural,   inalienable  rights 

the  contract   rate  at  the   lime  of  the  of  men    the   right   'of  acquiring,  pos- 

diicharge  shall   be   paid   without  dit-  sessing.  and  protecting  property.'    Ar- 

count  on  account  ofthe  payment  there-  tide  i,  ^  10,  of  the  constitution  of  the 

o(  before  the  time  they  were  payable  United  Slalei,  provides,  among  other 

"Mirding   to  the  terms  of  the  contract  things,  that  no  state  shall  pass  any  '  law 


of  employment.  When  construed  in  Impairing  the  obIigati< 
this  manner,  this  provision  of  the  act  The  right  to  acquire,  possess,  and  pro- 
Is  constitutional,  and  It  ia  our  duty  tect  property  includes  the  right  to 
to  so  construe  it."  In  the  foregoing  make  reasonable  contracts,  which  shall 
case,  it  was  further  adjudged  that  the  be  under  the  protection  of  the  law. 
additional  amount  allowed  by  the  slat-  The  manufacture  of  cloth  Is  an  impor- 
nte,  in  the  event  that  the  wages  were  taut  industry,  essential  to  the  welfare  of 
not  paid  at  the  time  specified,  was  in  the  community.  There  is  no  reason 
the  nature  of  exemplary  damage*  and  why  men  should  not  he  permitted  to 
not  a  penalty,  and  therefore,  a  justice  engage  in  it.  Indeed,  the  statute  be- 
ef the  peace  has  jurisdiction  of  an  ac-  fore  us  recognizes  it  as  a  legitimate 
tlon  for  the  recovery  of  such  amount,  business,  Into  which  anybody  may  free- 
althongh  he  is  forbidden  to  take  juris-  ly  enter.  The  right  to  employ  weavers, 
dlctionof  actions  for  the  recovery  of  and tomakepropcrcontraclswilhlhem, 
■(atutory  penalties.  Is  therefore  protected  by  our  constitu- 
L  Com.  V.  Perry,  15^  Mass,  117;  tion;  and  a 'statute  which  forbids  the 
Com.  V.  Potomskft  Jrfill*  Corp.,  155  making  of  suchcontracta.orattempts  to 
Hast.  \zi,  note.  In  the  former  case  nullify  them,  or  impair  the  obligation  of 
cited  the  court,  by  Knowlton,  J.,  said;  them,  violates  fundamental  principles 
"  If  the  act  went  no  further  than  to  for-  of  right  which  are  expressly  recognized 
t»d  the  imposition  of  a  line  by  an  em-  In  our  constitution.  If  the  statute  is 
Pjoyer  for  imperfect  work,  it  might  held  to  permit  a  manufacturer  to 
be  sustained  aa  within  the  legislative  hire  weavers,  and  agree  to  pay  them  a 
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In  Texas,  a  statute  providing  that  in  the  event  a  railroad  com- 
pany  should  refuse  to  pay,  under  certain  circumstances,  its  indebt- 
edness to  an  employee,  within  fifteen  days  after  demand  thereof, 
1  it  should  be  liable  to  pay  such  employee  twenty  per  cent,  on  the 
amount  due  him,  for  damages,  tn  addition  to  the  amount  due,  was 
adjudged  unconstitutional  as  being  special  legislation.' 

An  Illinois  statute  requiring  owners  and  operators  of  coal 
mines  to  provide  scales  for  weighing  coal,  and  making  the  weight 
of  the  coal  the  basis  of  the  wages  to  be  paid,  was  held  unconsti- 
tutional* 

WAOOH. — A  wheeled  carri^e,  a  vehicle  on  four  wheels  and 
usually  drawn  by  horses  ;  especially  one  carrying  freight,' 

cerMin  price  per  j-ard  for  weaving  cloth  Am.ft  Eng.  Corp.  Cos.  i.     In  thii  cue 

with  proper  Bkl II  and  care.  It  renders  tbe  court  eaid:  "It  \i  not  compcteat 

the  contract  of  no  effect  when  it  re-  for  the  legislature,  under  the  conitltu- 

quiren  him, under  a  penalty,  to  pay  the  tlon,  to  cingle  out  owoen  and  opeTtl- 

contract   price   it   the   employee  doeg  orsot  coal  minet  and  provide  that  ihej 

his  yrork  negligently  and  fails  to  per-  shall   bear  burdens   not    imposed   on 

form  his  contract.     For  it  is  an  cBaen-  other  owners  of  property  or  employen 

tial  element  of  such   a  contract   that  oflabor.     .     .    .     Such  legislation  can - 

full  payment  is  to  be  made  only  when  not  be  sustained  bb  an  exercise  of  po- 

thc   contract   Ie  performed.      If  it  be  lice  power."     SeeaUo  Ranuey  d.  Peo- 

held  to  forbid  the  malting  of  such  con-  pie.  141  111.  380. 

tracts,  and  to  permit  the  hiring  of  8.  Webster's  Diet /oWmwrf  in  Spikes 
weavers  only  upon  terms  that  prompt  v.  Burgess,  65  Wis.  438.  The  term  il 
payment  shall  be  made  of  the  price  for  frequently  emplojed  In  ciemplioo 
good  work,  however  badly  their  work  clauses.  It  will  be  noted  that  the  vari- 
may  be  done,  and  that  the  remedy  of  ance  in  the  decisions  set  out  below  ii  in 
the  (vmployer  for  their  derelictions  shall  most  instances  due  to  the  more  liberal 
be  only  bv  suits  against  them  for  dam-  construction  extended  to  eiemptions. 
ages,  it  IS  an  interference  with  the  WlwUur a FlaMmra Caxrlaf*. — Aone- 
right  to  make  reasonable  and  proper  horse  wagon,  wltli  a  spring  Mit  and 
contracts  in  conducting  a  legitimate  paneled  sides,  used  only  for  the  car- 
business,  which  the  constitution  guar-  riage  of  persons,  was  held  to  be  "a 
antees  to  everyone  when  it  declares  pleasure  carriage,"  within  the  meaning 
that  he  has  a'natural.  essential,  and  ofanactestabtishingacertain  turnpike. 
unalienable'  right  of  '  acquiring,  pos-  Moss  v.  Moore,  18  Johns.  {N.  Y.)  ij8. 
■  easing,  and  protecting  property.'  But  see  Pardee  u.  Blanchard,  19  Joluu. 
Whichever  Interpretation  be  given  to  (N.  Y.)  443. 

this  partof  the  act,  we  are  of  opinion  A    light   one-horse    wagon,   with  a 

that  it  is  unconstitutional."  frame   box.    swelled   sides,  painted  in 

1.  San  Antonio,  etc..  R.  Co.  v.  Wil-  imitation  of  panel  work,  a  crooked  bol- 

son  (Tex.  i8gi),  50  Am.  &  Eng.  R.  Cas.  ster,  a  chair  seat,  and  wooden  springs, 

JI3.     Referring  to  this  case,  the  court,  in  which  were  two  passengers,  a  trunk, 

In   Leep  v.  St.  Louis,  etc.,  R.  Co.,  58  a  box,  a  bag  of  oats,  and  a  bottle,  it 

Ark.  407  ;  57  Am.  &  Eng.  R.  Csb.  i,  said  not  "  a  chair  or  pleasure  carriage,  with 

that  the   Texas  act,  it  appeared,  was  one  horse,"  within  the  meaning  of  the 

heldtobeunconatitutional.becausethe  Nevi    Tvrk   Act   of  April    i,  180D,  to 

constitution  of  that  state  confines  leg-  establish   a   turnpike    road    company, 

islation,  in  respect  to  railroads,  to  the  for  improving  the  state  road.     Pardee 

duties  they  owe  to  the  public  as  com-  v.  Blanchard,  19  Johns.  (N.  Y.)  44a. 

mon  carriers,  and  excludes  all  right  of  DUttBgulaliad  &«m  Drfty.— A  city 

interference  by  the  legislature  with  the  ordinance  provided  that  "no  peraonor 

employment  or  payment  of  their  eerv-  persons   shall   keep   a   livery   or   sale 

ants.     See  art.  lo,  4  3,  Constitution  of  stable,  or   let  out  horse*  or  mules  or 

Ttxai.  other  stock,  carriages,  buggies,  orother 

3.  Millet  V.  People,  117  lit.  394;  ij  vehicles,     .     .     .     without  first  obtaln- 
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iag  a  licenifr,  .  .  .  provided,  that  luperstruchire  which  adapt*  It  to  thl« 
nothing  in  this  tectlon  stiall  be  to  con-  particular  use;  and  the  uk  which  give* 
Btrued  as  to  allow  any  person  to  run  a  it  the  particular  name.  But  the  quet- 
dray  for  hire."  Another  section  pro-  tlon  of  exemption  isnot  dcpendentupon 
▼ided  that  "no  person*  shall  run  a  dray,  any  distinctive  use.  The  privilege  of 
cart,  or  other  carriage,  in  the  city,  for  claiming  a  wagon  ae  eiempi  is  not 
the  purpose  of  hauling  for  the  public,  confined  to  persons  engaged  in  agri- 
goods,  produce,  wares  or  merchandise  cultural  pursuits,  or  anj  particular 
ot  anT  description,"  without  a  license,  class  of  buaiBesa.  This  wai  settled 
It  waa  held  that  one  who  had  taken  a  by  this  court  In  effect,  when  it  held 
license  as  the  keeper  of  a  livcrj  stable  that  a  physician  might  hold  a  horse 
might  hire  out  a  two-horse  wagon  bj  and  sleigh  as  exempt  under  this  same 
the  day,  for  the  purpose  of  hauling  subdivision  of  the  statute.  Knapp  v. 
lumber,  wilhout  obtaining  a  license  to  Bartleit,  13  Wis.  68 ;  99  Am.  Dec.  109, 
ran  a  dray.  The  court,  in  Grltlin  v.  In  that  case  it  was  said  that 'the  nrti- 
Powell,  64  Ga.  617,  said  :  "The  proviso  cles  there  named  are  exempted  abio- 
in  the  ordinance  used  the  word  'dray'  Ititely  and  to  all  persons  alike.'  See 
in  its  common  and  popular  sense,  as  also  Humphrey  r.  Taylor,45  Wis.  251; 
contTBdistinguished  from  a  wagon  in  30  Am.  Dec.  738.  The  learned  counsel 
its  common  and  popular  sense — and  for  the  defendant  admits  that  the  priv 
■hoald  be  so  construed.  Therefore,  as  ilege  of  exemption  extends  to  every 
P.  did  not  run  a  dray  for  hire,  as  con-  owner  o(  a  wagon,  but  Insists  that  no 
templated  in  the  proviso  to  the  ordi-  vehicle  can  be  a  wagon,  within  the 
nance,  there  was  no  error  In  sustaining  meaning  of  the  statute,  unless  it  is 
the  rertiorari."  Comfari  Cone  f.  adapted  to  farm  purposes  Or  the  car- 
Le-wia,  64  Tex.  333  ;  53  Am.  Rep.  676.  riage  of  ordinary  freight  or  commodf- 

IMrtliiTnlibafl  fton  Cart. — "It  Is  true,  ties   or  living  persons.     Undoubtedly, 

as  contended   In    the    argument,   that  such  a  vehicle  may  be  a  wagon,  but  the 

lexicographers  define  a  'cart'  to   be  a  term  is  general,  and  there  are  a  variety 

vehicle  with  two  wheels,  and  a  'wagon'  of  wagons,  differing  in  style,  form  and 

ooe    with    four    wheels.      The    proof  dimensions,  depending  upon  the  char- 

mabea  it  clear  that  the  vehicle  In  ques-  acter  of  the  use,  the  natare  of  the  busl- 

tion  waa   not  a  cart,  but  that  it  was  a  ness,  and  the  pleasure  or  notions  of  the 

w«gan — a    large    wagon    with     four  manufacturer  or  owner.    'A  carriage 

wheela,   and  suitable  to  be  drawn  with  or  vehicle  with  four  wheels '  is  a  wagon. 

oxen."     Webb  c.   Brandon,    4    Helsk.  Worcester's  Diet.     It  simply  means  '  a 

(Tenn.)    3S8.     Comfare    Fa  vers   ii.  wheeled   carriage;  a  vehicle   on   four 

GlaM,  33  Ala.  611.  wheels,  and  usually  drawn  by  horses ; 

Bnauption. — A  hearse  is  a  "wagon,"  especially  oneusedforcarrying  freight.' 

and,  as  such,  exempl  from  execution,  Webster  s  Diet.     'A  vehicle  moved  on 

under  the  H'/jroMJin  statute.  The  court,  four    wheels,   and   usually   drawn   by 

in  Spikes  v.  Bargess,  65  Wis. 430,  said  :  horses.'     Imperial  Diet.     The  running 

"The    simple    question    presented    is  gear  of  the  hearse  has  the  essentials  ofa 

whether  a'  hearse  '  may  be  exempt  from  wagon.     With  an  ordinary  superstruc- 

'  aeizure  or  sale  on  execution '  against  ture  no  one  would  claim  it  wag  not  a 

the  owner.  The  particular  clause  of  the  wagon.    The  character  and  style  of  the 

stalate  invoked  by  the  plaintiff  Is  that  superstructure  were  merely  to  make  it 

which  gave  him  the   privilege  of  hold-  serviceable  and  attractive  in  a  particu- 

ing   as   exempt    'one   wagon,  cart,  or  lar  and  verv  necessary  line  of  industry. 

dray,  one  sleigh,  one  plow,  one  drag.  The  mere  \%cX  that  the  superstructure 

and  other  farming  utensils,  including  differed   from   the   superstructures  on 

tackle   for   teams,   not  exceeding   two  most  wagons  did  not   prevent  it  from 

hundred  dollars  in  value.'     The  hearse  being  a  wagon.     For  the  reasons  given 

is  claimed  to  be  a  wagon  within  the  we  hold  it  was  a  wagon." 
meaning  of  this  statute.  It  is  described         Bxemytlon — Dray. — ''  The  statute  ex- 

••  a  regular,  tour-wheeled  wagon — the  empts  from  forced   sale,  if  owned  by 

running  gear  being    the  same  as  any  the  head  of  a  family,   one  wagon,  one 

other  wagon — with  a  frame  inclosed  on  carriage    or    buggy.     In    determining 

the  top,  and  with  glass  sides,  front,  and  whether  a  dray  is  embraced  within  the 

back,  and  used  exclusively  for  a  hearse  meaning  of  the  word  '  wagon,'  itis  prop- 

— for  carrying  bodies  to  the  cemetery,  er  to  look  to  the  intention  of  the  leg- 
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tackle  for  teams,  not  eitreed- 
ing  in  value  three  hundred  dollars.' 
This  clause  obviously  was  designed  for 
the  protection  of  the  farmer,  id  secure 
'  >  him  his  implements  of  huibindr)'. 
's  doubtless  ti 


tect  all  heads  of  ramilies  in  the  pursuit 
of  their  occupations,  and  a  correct  c< 
Gtruction  of  the  law  would  eeem  lo  p 
tect  the  drayman  and  cartman  in 
possession  of  their  vehicles,  although 
they  do  not  come  within  the  strict  defi- 
nition of  the  word  '  wa^on.'  Rogers  tion,  to  hold  that  the  use  to  which  the 
V.  Ferguson,  31  Tex.  1:35;  Nichols  v,  articles  named  are  actually  put,  at  the 
Claiborne,  39  Tex.  3153;  Gordon  v.  time  of  seizure,  determines  the  question 
Shields,  7  Kan.  335;  Q^igley  v.  Gor-  of  exemption.  Whether  used  on  a 
ham,  s  Cal.  418;  60  Am.  Dec.  139.  The  farm  or  not,  is  immaterial.  But  that 
statute  does  not  give  the  exemption  of  the  articles  should  be  adapted  to  the 
a  vehicle,  which  may  be  classed  as  a  purposes  of  husbandry  seems  to  be  re- 
'  wagon,'  to  persons  only  who  may  be  quired.  ,  '  Other  farming  utensil*,'  is 
farmers,  or  who  pursue  some  given  oc-  the  language.  Noscitur  a  sociii.  Only 
cupation,  but  '  to  every  family ; '  and  those  wagons  which  are  adapted  10 
the  fact  that  the  plaintiff  was  pursuing  farm  purposes  are  exempt.  Now  a 
his  business  of  a  drayman,  or  that  he  vehicle  which  is,  in  the  language  ol  the 
used  the  vehicle  in  any  particular  way,  court  below,  '  adapted  and  designed  tor 


could  not  defeat  the  eiemplii 
to  (he  person  pursuing  the  business  of 
a  drayman,  such  an  exemption  would 
seem  peculiarly  appropriate,  and  in 
harmony  with  the  spirit  of  the  statute 
which  exempts  '  all  implements  of  hus- 
bandry.' and  '  all  tools,  apparatus,  and 
books  belonging  to  any  trade  or  pro- 
fession.'^    ConeTJ.Lewis,64Tex.  333; 


13  Am.  Rep.  J67,     Comfort  Griffio  u.    ing    I 


-ying  persons  only,' 
true  sense  be  called  a  '  farming  utensil' 
— is  not  an  implement  of  huabandry." 
In  Smith  v.  Chase,  71  Me.  164,  it 
was  held  that  a  peddler's  wagon  de- 
signed to  be  used  in  trade  from  plsce 
toplace,  with  the  body  hungupon  three 
elliptic  steel  springs,  with  drawer  be- 
hind and  doors  at  the  sides,  and  a 


Powell,  64  Ga.  615. 

EzemptlOA — B11SK7. — There  ia  a  con- 
flict in  the  decisions  on  this  point. 
The  cases  are  set  out  below.  In  Kaiisas, 
it  has  been  held  that  a  buggy  adapted 
and  designed  for  the  carrying  of  per- 
sons only,  was  not  exempt  from 
cution  by  virtue  of  the  provisior 
the  sixth  clause  of  section  three  01 
the  act  concerning  exemptions.  The 
.,in  Gordon  v.  Shields,  7  Ki 


ind    dasher   1 


wagon.''  The  language  of  the  statute  is ; 
"One  plow,  one  cart  or  truck  wagon, 
one  harrow,  one"  joke  with  bows,  rins, 
and  staples,  two   chr^-      -        - 


.wingr 


ichint 


The. 


aed. 


Only  this  one  question  is  pre-     deriving 


inlvt 
sented  in  the 
eluded  in  the  term  '  w^on 
the  exemption  law.  'The 
found  that    the    vehicle 


"The    plaintiff   claims    that   it 

of    comes  directly  within  the  definition  of 

of    a  truck    wagon,   which    he   says  is  a 

'agon   used  for  the  transportation  and 

barter    of  commodiliea. 


ick,  from  the  French  verb 
_  ■  exchange,  to   baiter,  to 

s  used  in     truck.'     Defendant  derives  It  from  the 

jrt  below     Greek     ...     'a  wheel,"  from  which 

question     come  the   English  truck   and    trucks, 

adapted     signifying  '  a  low  carriage  for  carrying 

goods,  stone,'   etc.     Both  fortify   their 

positions  by  Webster's  Dictionary,  an 


single-seated,  covered  vehic 

adapted    and    designed    for    carrying  acknowledged  authority,  but  this  d 

persona   only.'      We   think    the    term  not  bring  us  perceptibly   nearer  a  soiu- 

■  wagon  '  a  generic  one,    including   as  tion  of  the  question.     What   did   the 

well  vehicles  for  the  carriage  of  per-  legislature  intend   to  exempt  as  'a  carl 

sons,  as  those  for  the  transportation  of  or  truck  wagon  ?  '     .     .     .     We  do  not 

commodities,  and  broad  enough  prop-  belieTC  that  the  legislat 


erly  t 


hide  » 


the 


o  think,  after  a  careful  exam- 
ination oC  the  statute,  as  well  as  the 
decisions  of  other  courts,  that  the  term 
'  wagon '  is  here  used  in  a  limited  sense. 
The  statute  reads  :  '  Also,  one  wagon. 


iptjUnder  the  term  truck  wagon.one 
ofthoae  movable  stores  that  traverse  the 
state  on  wheels  or  runners,  covered,  it 
may  be,  with  the  meretricious  adorn- 
ments of  carving  and  gilding,  as  well ts 
paint  and  varnish,  but  rather  one  of 
those  vehicles  used  most  commonly  far 
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In  Minnesata,  a  contrary  decision 
WIS  reached.  The  court,  in  Allen  v. 
Co*tes,  19  Minn.  48,  said:  "This 
brings  us  Co  the  question,  was  the  prop- 
erty exempt  from  «ieeutionf  It  ap- 
peart,  from  the  description  given  by 
the  witnesses,  to  have  been  a  'light, 
open  buggy  with  side  springs.'  the  only 
wagon  which  plaintiGF  had.  The  ques- 
Hon  of  the  eicmption  of  a  '  buggy  '  was 
Involved  in  Dingman  v.  Ravmond,  37 
Minn.  507.  The  different  members  of 
the  court  did  not.  in  that  case,  arrive 
at  the  same  conclusion  on  the  question. 
as  will  appear  from  the  opinious  liled. 
After  recon^dering  the  point,  we  are  of 
the  opinion  that  what  is  usually  called 
a '  buggy '  is  within  the  meaning  of  the 
term  'wagon,'  as  used  in  the  statute  of 
exemptions."  See  also  Nichols  v. 
Claiborne,  39  Tei.  363. 

Sztmpttoii  —  Hftokaer  0<weli.  —  "  fn 
the  Bet  which  exempts  certain  articles 
from  execution,  the  term  'wagon'  is 
Intended  lo  mean  a  common  vehicle 
for  the  transportation  of  goods,  wares, 
and  merchandise  of  all  descriptions.   A 


and  does  not  come  within  the  equity  or 
literal  meaning  of  the  act"  Quigley 
r.Gorham,  5Cal.  4i8;6o  Am.  Dec.  ijg. 
"The  word  'wagon,'  in  the  Texas  stat- 
ute of  November  10,  1S66,  should  be 
construed  in  its  popular  and  most  gen- 
eral sense,  and  should  include  all  four- 
wheeled  vehicles,  whether  covered  or 
placed  upon  springs,  and  for  whatever 
use  they  may  be  employed,  whether  for 
the  transportation  of  property  or  per- 
sons. The  intention  of  the  l^islature 
was  to  protect  all  laboring  citliens  in 
the  pursuit  of  their  occupations,  and  a 
correct  construction  of  the  law  would 
seem  to  protect  the  drayman  and  cart- 
tnan  in  (he  possession  of  their  vehicles, 
•Ithou^  they  do  not  come  within  the 
strict  definition  of  the  word  'wagon,' 
In  the  case  at  bar,  the  evidence  is  clear 
that  the  vehicle  in  controversy  was 
used  by  its  owner  sometimes  as  k  hack 
tor  the  transportation  of  passengers, 
andsometimes  as  a  wagon  forthe  trans- 
portation of  wood,  cotton  and  com ; 
and  whether  used  for  the  one  purpose 
or  the  other,  it  was  evidently  the  inten- 
tion of  the  legislature  that  it  should  be 
exempt  from  forced  sale.  It  was  also 
proved  that  it  was  the  only  four- 
wheeled    vehicle    owned    by  him,  or 


under    his    or    his    family's    control." 
Rogers  v.  Ferguson,  31  Tex.  534. 

BxampUoiL — Two-uatad  carrlaca. — 
"  In  Allen  v.  Coales,  ig  Minn.  46,  thii 
court  held  a  lignt  open  buggy  exempt 
from  execution  under  our  statutes,  and 
the  rule  Is  slated  generally,  without 
any  restriction  or  limitation  in  respect 
to  the  character  or  style  of  the  vehicle, 
or  the  peculiar  uses  to  which  It  might 
t>e  applied  by  the  debtor.  That  case 
governs  this.  In  this  case,  the  'wagon' 
claimed  to  be  exempt  Is  a  light  two- 
seated  carriage,  used  by  the  debtor  'in 
riding  toand  from  his  work.'  He  may, 
however,  at  anytime,  find  it  for  his  in- 
terest to  put  It  to  other  practical  and 
useful  purposes.  It  Is  manifest  that, 
under  the  general  language  of  the  stat- 
ute, any  attempt  to  make  the  limitation 
inBisted  upon  in  this  case  in  its  construc- 
tion, would  lead  to  much  uncertainty 
and  confusion  In  practice,  each  case  de- 
pending upon  Its  own  peculiar  facts, 
and  leaving  the  rule  doubtful  and  un- 
it! sfactory."     Kimball   u.  Jones,  41 


Mini 


3'9- 


Bzemptlan — Wafon. — A  cart  has  been 
held  to  include  wagon.  Favers  v.  Glass, 
21  AIb.631.  Here,  the  court  said:  "The 
only  question  before  us  Is,  whether  the 
term  '  horse  or  ox  cart '  will  embrace  a 
wagon,  or  vehicle   with   four   wheels. 


i  the  < 


I   its 


primary  and  ordinary  acceptation,  sig- 
nifies a  carriage  with  two  wheels  ;  yet, 
it  has  a  more  extended  signification, 
and  means  a  carriage  In  general.  In 
order  to  ascertain  whether  the  legisla- 
ture used  it  in  Its  restricted  or  enlarged 
sense,  we  must  look  to  thp  design  and 
object  of  the  statute.  This  evidently 
was,  to  secure  '  to  each  poor  family,'  in 
the  language  of  the  council  for  defend- 
ant, 'some  vehicle  to  be  used  in  haul- 
ing their  crops,  and  otherwise  subserv- 
ingtheir  wants.'  The  numberof  wheels 
upon  which  It  moved,  we  cannot  sup- 
pose was  a  matter  of  any  moment  in 
the  enactment  of  the  law.  ...  We 
have  several  times  decided  that  this 
act  must  receive  a  liberal  construction. 
Nolandu.  Wickham,  9  Ala.  169;  Salee 
V.  Waters,  17  Ala.  482.  Giving  it  this 
construction,  we  are  bound,  we  think, 
to  hold  that  a  four  wheel  vehicle,  suited 
to  the  ordinary  purposes  of  husbandrv, 
drawn  by  oxen,  and  employed  in  the 
same  uses  to  which  carts,  in  the  com- 
mon acceptation  of  the  term,  are  ap- 
propriated, is  protected  by  the  statute 
from  levy  and  sale."  See  also  Webb 
V.  Brandon,  4  Helsk,  (Tenn.)  189. 
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WAIVEE— (See  also  ELECTION,  vol.  6,  p.  247).— For  further 
cross  references  see  the  various  subdivisions  of  this  title. 


I.  Definition,  ji6.  [536. 

II.  Essential!    of   Binding  Waiver, 

I.  Musi   Be    by    a    PerioH    Sm' 

JmrU,  ^16. 
I.  MaH  Be  -ivith  Knowledge  and 

Intent  la  Waive,  W. 
3.  Muil  Be  Upon  Consideration, 
or  Operate  by  Bslofpel,  Jji, 

III.  What  May  Not  Be  Waived,  533. 
1.  On  Grounds  of  Public  Policy, 

.S33- 
1.  Jaritdietion,  533. 

IV.  Que«ionfcrJury,t35. 

V.  Should  Be  Speciall]'  Pleaded,  536. 
VI.  Specific  Instances  of  Waiver,  53^. 
J.    Waiver  or    Variation  of  Con- 
tracts by  Subsequent  A  gree- 

ment,  537, 

a.  Simfle  Contracts  (See  also 
Contract,  vol.  3,  p.  889; 
Rescisgion,  vol.  2i,p.68e( 
"?.),  537- 

*.  Contracts  Under  Seal  (See 
also  Contract,  vol,  3,  p. 
S93;  Rblbasb,  vol.  30,  p. 
T+a).  539- 

e.   Contracts    Wilkin   the  Stat- 
ute of  Frauds,  ^l. 
a.    Vendor  and  Purciaser,  544. 

a.  Waiver  of  Right  to  Object 
to  Title,  544- 

*.  Waiver  of  Strict  Perform- 
ance Where  Time  is  of  the 
Bssence  (See  alio  Spkcific 

'059).  550' 
e.   Waiver  of  Vendor's  Jtigit 

d.   Waiver   of    Vendor's    Lien 
(S«e/ii/ra,thi»Utle,  Waiver 
of  Liens),  sst- 
3.  Sales,  SSI. 

a.  Acceptance  of  Goods  at 
Waiving  Default,  js*- 

b.  Pailure  to  Seasonably  BneT' 
cise  Bight  of  Rejection,  ssj- 

c.  Waiver  of  Conditions  in 
Sale  (See  Conditional 


«?■). 


Salrs,  vol.  3,  p.  435;  Sai 
vol.  II,  pp.  484,  6so  et 

.SS3- . 


d.  Waiver  of  Lien  for  Pur- 
chase-Money (See  fu/rff,  thl« 
title,  Waiver  of  Lien,),  553. 
4.  Landlord  and  Tenant,  553. 
a.  Waiver  of  Conditions  and 
Forfeitures  ( See  Landlobd 
ANDTENANT,YOl.ia,  p.7s8; 

LtUITATlONS      IN       InSTRU- 


UBNTS,  vol.  13,  pp.  780,  80s), 

b.   Waiver  of  Notice  to  ^nh, 

5.  Mortgagor    and   Mortgagee, 

555-  IS-W- 

a.  Mortgages     of   Perionetty, 


(3)    Waiver  of   Irregulari- 
ties in  Sale,  556. 
b.  Mortgages  of  Reallv,  157. 
(1)    Waiver  of  ForecUnre, 

(a)   Waiver   of  Irregnlari- 


demftion,  gCio. 

6.  Pledgor  and  Pledgee  (See 
Pledce.voI.  iS,  pp.  730,  716^ 
seg.),  s6o. 

7.  Waiver  by  Sureties  and  Gnar- 
antors,  s6o. 

a.  Waiver  of  Right  of  Subro- 
gation, SM>. 

b.  Waiver  of  Discharge  by 
Ne-ai  Promise,  563. 

C.    Waiver  of  Stalntory  Notice 
to  Sue,  563. 

d.  Waiver    of  Due   Diligence 
on  Part  of  Creditor,  S63. 

e.  Waiver^ Notice  of  Accept- 
ance of  Guaranty,  564. 

8.  Bills  and  Notes,  S64. 

a.   Waiver  or  Renunciation  of 
Bills  and  Notes,  564. 
.    Waiver  of  Production  Ufon 


Demand  of  Payment.  s66. 

;.   Waiver,  in  Notes,  of  Legal 

Rights  as   Afecling   Their 


Negotiability,  567. 
d.  Acceptance  of  Bill  Or  Note 

as  Waiving  Lien,  567. 
e.   Waiver  of  Demand  and 
Notice    (See    Bills  and 
Notes,  vol.  3,  p.  419  et  seq.; 
Demand,  vol.    s-   P-   S'S»". 
saSt'";  Protest,  vol.  19,  p. 
»97).  567- 
9.   Waiver  in  Contracts  of  Insur- 
ance {See  EsTOPPBL,  vol.  7,  p. 
{3;  Forfeiture,  vol.  8,  p.  446; 
NSURANCB,   vol.    11,    p.   33I    tl 

seq.;  Fire  Insurai4ce,  vol.  7, 
p.  1054  et  srf.f  Life  Insur- 
ance, vol.  13,  p.  658  et  s(i.l 
Mutual  Insurance,  voL  |^ 
p.  83^*^7.).  567. 
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to.   Waiver   of  Conditions  and 
Forfeiluret,  567, 

a.  Gtnerally  <S«e  Condi- 
tional Sales,  vol.  3,  p.  435; 
Estates,  vol.  6,  p.  904;  For- 
FKITURB,  vol,  8,  pp.  446,  451 ; 
Grants,  vol.  9,  p.  59;   In- 

■UBANCH,    vol.     II,     pp.     331- 

^6elteq.;  LACHES,  vol.  13, 
p.  S97;  Landlord  and 
Wnant,  vol.  .1,  p.  758  ei 
seq.;  Limitations  in  In- 
struments, vol.  13,  p.  779 
*t  itq.;  Mutual  Insur- 
ance, vol.  6,  p.  83  ft  seq.; 
Sales, vol. II,  p.C\ift>tq.; 
tnfra.  Ibis  title,  Vtndor  and 
Parckattr),  tfi-J. 

b.  Waiver  by  ^taU  of  Forfei- 
ture of  Ciarler,  568. 

C.    Wiiner    of   Forfeiture  for 
Breach   of    Condition    in 
iJe»rf,  569. 
II.  Waiving   Tort  and  Sning  in 

As,nmfsit,  569. 

a.  Meaning  of  Phrase,  sixf. 

>.   When  the  Night  Exists,  569. 

C.  Effect  of  Erection  of  Reme- 
dies (See  bIbo  Election, 
vol.  6,  p.  247),  s7<»-  [J7<- 

d.  Instances  of  Waiver  of  Tort, 
tl.   Waiver  of  Liens  (See  gener- 

allj  Liens,  vol.  13,  p.  631),  <7>. 

a.  Waiver  of  Carrier's  Lien 
(See  Freight,  vol.  8,  p.  978) 
LiiKS,  vol.  13,   pp.  586,  j^), 

*■  Waiver  of  Corf  oration's 
Lien  on  Stock  of  Stockhold- 
ers (S««  LiKNs,  vol.  13,  p. 
6ii;  Stock,  vol.  13,  p.  6^7), 


:.fc 


aiver  of  Fader's  Lien 
(See  Commission  Mer- 
chants, vol.  3,  pp.  337,  338), 

d.  Waiver  of  Inn  Keeper's 
Lien  {S«e  Inns  and  Inn 
Keepers,  vol.  1 1,  pp.  47-49), 

«.  Waiver  of  Landlord's  Lien 

for    Rent    (See  Landlord 

AND    Tenant,    vol.    11,    p. 

innetseq.;   LlENS,  vol.  13, 

p.  6ii),  573. 
1    Waive.         ' 

Keefer 

Stable   Keepers,  vol.  13, 

pp.  963-965),  572. 
g.   Waiver  of  Mechanics  Lien 

(See    Mechanics'    Liens, 

vol,  15,  p.  104  ef  seq.;  Liens, 

»»"•  >3.  P- S90,  573- 


r.  Waiver  of  Maritime  Lien 
(See  Maritime  Liens,  vol. 
14,  p.  447 ''■"?■'.  573- 

!.  Waiver  of  SelUr-s  Lien  for 
Fnrchaie-Monev  (See 
Sales,  vol.  11,  p.  6o£r/  s/v.; 
Vendor's  Lien,  vol.  aS.  p. 
156;    Vendor    and    Pur. 

L,  vol.  38,  p.  671,573. 
'     "'r*,    Of    Stofi. 

H  (See  Car- 
riers or  Goods,  vol.  3,  p. 
856;  Stoppaob  In  Tran- 
situ, vol.  33,  p.903).  S73- 
4.  Waiver  of  Warehouseman  s 
Lieu  (See  Liens,  vol.  13,  p. 
613;    Warrhousbmen,  vol. 


;Wh. 


dWhai 


INGERS,  vol.  Z8>,  573. 

/.  Waiver  of  Vendor's  Lien 
(See  Vendor's    Lirn),  573. 

M,  Waiver  of  Banker's  Lien 
(See  Banks  and  Bankinq, 
vol.  3,  p.  99),  <;73. 

a.  Waiver  of  Lien  «n  Log* 
and  Lumber  (See  Loos  and 
Lumber,  vol.  13,  p.  1044), 

o.   Waiver  of  Attorney's  Lien, 

13.  Waiver  of  Homestead  and 
Enemfiions  (See  bIbo  Execu- 
tions, vol.  7,  p.  141;  HOME- 
btiad,  vol.  9,p.  487),575. 

a.  Prospective  Waiver,  S7S> 

b.  Waiver  by  Alienation  of 
Proferty,  577. 

c.  Waiver  by  Acts,  or  Failure 
to  Act,  578. 

14.  Waiver  of  Dower  (See 
DowKR,  vol.  S,  p.  918  et  seq.i 
Election,  vol.  6,  p.  353  et 
seq.),  581. 

15.  Waiver  of  Rescission  for 
Fraud,  Infancy,  Duress,  etc., 
581. 

16.  Waiver  ef  Statute  of  Limita- 
tions (See  Limitation  of 
Actions,  vol.  13,  pp.  706,717, 
7*8,  7«9).  58'- 

17.  Waiver  of  the  Statute  of 
Frauds  by  Failure  la  Plead 
(See  Fraud,  Statutbof,  vol. 
8,  pp.  746-748 ;  Specific  Per- 
formance, vol.  33,  p.  978), 


b.  Insisting  on  Specific   Objec- 


„  Google 
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a.  Waiver    of    Diickarge    by 
N&w  PremUt  <See  also  In- 

SOLVFNCY,   vol.    11,    pp.  330- 

332).  S8i. 

b.  Proof  ^  WkoU  Debt  by  St- 
cured  Creditor,  585. 

ao.   Waiver  in  judicial  Proceed- 
i'g',  587- 

a.  Gtneraily,  587. 

b.  yuriidiction   By   Waiver  or 
Conseat  (See   Actions,  vol. 

183  et  seq.;  Coi 


'  Law 


vol.   3,    p.    611 


vol. 


.   p.   299  e 


jej./JusTicB  OF  THE  Peace, 
vol,  13,  pp.  439,  487 ;  Plbad- 
iNO,  vol.  18,  p.  510),  588, 

«.  Wai-cer  of  Defecti  and  Ir- 
regularities  in  Notice,  Pro- 
cess,  or  Service,  588. 

d.  Waiver  of  Misjoinder,  Non- 
joinder, aHdDe/eHse  of  Par- 
ties (S«e  Error,  Writ  op, 
vol.  6,  p.  818;  JoindKr,  vol. 
11,  p.  1014  el  seg.;  JUDO- 
MBNTS,    vol.    la,  p.   i47f ; 


Motions,   vol.    15,    p.  Sjo; 
Partus  to  Actions,  vol. 

17,  pp.  607,  609  el  seg.;  PakT- 
NKRSHiP,  vol.    17,   p.   lajj), 

«.  \vaiver  of  Misuomtr  {Sw 
Criminal  Procedurk.ioL 
4,  p.  ?^i  Indicthemt,  T<d. 
io,p.484;  Name,  vol.  i6,p. 
129;  Parties  to  Actions, 
vol.  17,  pp.  490,  491),  589. 

f.  Waiver  of  Jury    Trial,  ^ 
U)   In  Civil  Cases,  ^ 
(3)  7«    Criminal  Casts  (S« 
Constitutional  Lav, 


fol.  , 


Procedure, 
813.817,  817; 
RiT or,  vol.6, 

lY    AND  JURT 

.P-3'9)S9»' 


Error, 
P-837;Ji 
Trial,  v< 
'.   Waiver  of  Exemption  fi 

yur^  Duty,  S90. 
i.    Waiver  of  Rigkis  in  Crim- 
inal Trial,  J90. 
i.    Waiver  of  Affeal  and  Ir- 
regularities in  Taking  Af- 
feal, i<fi. 

L  DtFimiOH. — A  waiver  is  the  intentional  relinquisbment  of 
a  known  right.' 

n.  EaiEVTiAU  or  Bmnie  Waitze — 1.  Hut  Be  bj  a  Pmon  8si 
Juris. — The  waiver  must  be  by  one  capable  of  binding  himself.* 

1.  Hoxle  V.  Home  In*.  Co.,  ^  Conn.       "  Waiver  to  nb«re  one  In  posses^n 


.  . ,  ,  .  or  bT  contnct,  and  or  full  knowledge 

Wftrner,  ii  Allen    (Man.)   563;  Shaw  of  the  material  facts,  docs,  or  (orbean 

V.  Spencer,  100  Mass.  395;  1  Am.  Rep,  the   doing  or  something   inconsiMent 

115;   97  Am.  Dec.  ie>7;   West  v.  Piatt,  irith  the  ealslence  of  the  Hgbi  or  of 

117  Mass.  371;  Holdswortli  f.  Tucker,  hii  intention  to  relj  upon  it;  thereupon 

143  Mass,  374,  he  is  said  to  have  waived  II.  and  be  ii 

Otlm  Definltlinu. — Waiver  has  been  precluded  from  claiming  anjthing  bf 

defined  variouslj'  to  be  "a  voluntarj  reason   of  it   afterward.'      Bishop  on 

'     relinquishment    of   a  Contracts  (ed.  1887),  4  791- 


right."     Dawson  v.  Shillock,  29  Minn. 
191. 

"A  voluntary  relinquisbment  of  some 

right."    Stevfart  i'.  Crosby,  jo  Me.  114. 

' '   5  to  imply  "'an  election  by  the 


1.  Infants  are  incapable  of  making  an 

election,  Carr  v.   Branch,  8 j  Va,  597; 

Van  V.  Bjrnetl,  19  Yes,  loa ;  Setle.t  v. 

Jago,  I  P.  Wms.389:  and  so  are  lunatics. 

In  re  WhartOD,  5  DeG.  M.  &G.  33: 
partj  lo  dispense  with  something  of  Ashby  v.  Palmer,  i  Meriv.  196.  See 
value,  or  to  forego  some  advantage  Elsction,  vol.  6.  p.  3^3. 
which  he  might  at  his  option  have  de-  A  waiver  of  notice  o(  non-payment 
manded  or  Insisted  upon,"  Warren  v.  of  a  bill  by  a  habitual  drunkard,  after 
Crane,  50  Mich.  301.  Inquisition   and  finding,  but  before  ap- 

"A  renunciation  of  some  rule  which  pointment  of  a  comnilttee,  is  of  do  ef- 
invalldatea  the  contract,  but  which,  feet.  Wadsworth  i'.  Sherman.  14  Barb. 
having  been  introduced  (or  the  benefit  (N.  Y.)  169;  Wadsworth  v.  Sbarpslein. 
of   Ihe   contracting   parly,  mav  be  dis-     8  N,  Y,  388. 


pel 


Hai 


process  or  legal  notice  by  an  appeir- 
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%.  Hut  Be  with  Eanrledgfl  and  bitent  to  Wsin. — No  man  can  be 
bound  by  a  waiver  of  his  rights,  unless  it  is  nnade  distinctly, 
and  with  full  knowledge  of  the  rights  which  he  intends  to 
waive  ;*  thus,  acts  ordinarily  amounting  to  a  waiver  of  a  forfeiture 
will  not  have  that  effect  in  the  absence  of  knowledge  of  the  for- 
feiture.*   But  there  are  cases  in  which  the  law  attaches  certain 


•nee.     Bonnell  -o.  Holt,  S9  111.  7a,  and  plaintiff  to    rMctnd   the    contract    for 

other  cases  cited;  Jurisdiction,  vol.  fraud,    Swajne,    J.,  said  ;  "Acqulea- 

II,  p-  300.     Nor  can  an  infant  waive  cetice  and  waiver  ate  always   question! 

his  homestead  rights.     Booth  v.  Good-  of  fact.     There  can  be  neither  without 

win,  J9  Ark.  633.  knowledge.    The  terms  import  this 

1.  Montague  ti.  Massey,  76   Va.  314.  foundation  for  such  action.     One  can- 

A  waiver  must  be  an  intentional  act'  not   waive   or  acquiesce    in   a    wrong, 

with  knowledge.     Darnlej'  v.  London,  while  ignorant  thaf  it  has  been  com- 

etc.,  R.  Co.,  L.  R.,  3  M.  L.  57 ;  Tra^nor  mitted.     Current  suspicions  and  rumor 

c.  Johnson,   i   Head  (Tenn.)  51.     And  are  not  enough.   There  must  be  knowl- 

•eesa/ra,  this  tiUe,  Z^K/mVion;  Fuller  edge  of   facts   which   will  enable    the 

c.  Bean,  34  N.  H.  190;  Farlow  v.  Ellis,  partj  to  take  effectual  action.   Nothing 

15  Graj  ( Mass.)  139 ;  Smith  v.  Dennic,  short  of  this  will  do.     But  he  maj  not 

ABck.  (Mass.)  163;  17  Am.   Dec.  36S;  willfully  shut  his  eves  to  what  he  might 

Hammett  v.  Linneman,  48  N.  Y.  390.  readily  and  ought  to  have  known.  When 

In  Bennecke   v.   Connecticut    MuL  fully  advised,   he  must  decide  and  act 

L.  Ins.  Co..  105  U.   S.  359,   Wood,  J.,  with  reasonable  dispatch." 
■aid :  "A  waiver  of  a  stipulation  In  an        The  defendant,  who  held  a  lien  upon 

agTcement   must,   to    l>e  effectual,  not  certaincattte,  being  ignorant  of  the  fact 

only  be   made  intentionally,  but  with  that  his   lien  extended  to  the  offspring 

knowledge  of  the  circumstances.    This  of  the  cattle,  told  an  attaching  creditor, 

fi  the  rule  when  there  Is  a  direct  and  who  had  attached  such  offspring,  that 

precise  agreement  to  waive  the  stipula-  "  they  had  got  nothing  that  belonged  to 

tion.     A  fortiori  is  this  the  rule    when  him,'*  and  said   to   the  appraisers  that 

there  is  no  agreement,  either  verbal  or  "no  part  of  the  property  so  appraised 

in  writing,  to  waive  the  stipulation,  but  belonged  to  him,"  and  also  refused  to  at- 

where  It  is  sought  to  deduce  a  waiver  tend  the  sale  on  requeit  of  the  creditor, 

from  the  conduct  of  the  party."  saying  that  "  they  had  attached  noth- 

In  Dodge  V.  Minneapolis,  etc..  Roof,  ing  of  his."  The  court  held  that  the 
ing  Co.,  14  Minn.  39,  McMillan,  ].,  defendant  had  not  waived  his  lien,  as  a 
taU;>*To  cfmstilute  a  waiver  of  a  waiver  was  "an  Intentional  relinquish- 
claim  for  a  breach  of  warranty  or  con-  ment  of  a  known  right,"  and  the  de- 
tract, the  acta  or  circumstance*  relied  fendant  did  not  know  that  he  had  a 
on  to  constitute  the  waiver,  must  have  lien  on'  the  offspring ;  also  that  he  was 
been  performed  or  have  transpired  not  estopped,  it  appearing  that  no  one 
after  the  party,  against  whom  the  waiv-  had  been  mislead  or  induced  to  a  dif- 
er  is  urged,  knew  or  should  have  ferent  action  by  what  he  said  or  did, 
known  the  facts  constituting  the  breach  or  failed   to   say   or    do.     Boynton   v. 


ran  ty  or  con  tract.   In  this  case  the     Braley,  54  Vt.  92. 
mt  for  ■"-     --'      -        -  .- -     --         -    ■!■.■. 


Eiyment  for  the  roof  was  made  upon  1.  Where  an  insurance  company  ia 

s  completion.     None  of  the  defects  in  ignorant  of  the  fact  of  the  violation  of 

the  roof,  if  they  existed,  could  reason-  a  condition  of  the   policy,  acts  which 

ably   have  been    discovered    for  some  ordinarily  operate  to  waive  the  forfel- 

time  thereafter,  and  it  would  depend  on  ture  will  not  have  that  effect.     Robert- 

drcum stances  how  long  thereafter ;  the  son  v.  Metropolitan  L.  Ins.  Co.,  88  N. 

acceptance  of  the  work,  and  payment  Y.   541;   Globe   Mut.   L.   Ins.   Co.  t>. 

therefor  by  the  plainUff,  cannot,   under  Wolff,  91;  U.  S.  316;  Bennecke  v.  Con- 

these  circumstances,  be  construed  either  necticut  Mut.  L.  Ins.  Co.,  loj  U.  S.  355. 

Into  an  admission    that  there  was  no  In  Tobin  v.  Western  Mut.  Aid  Soc, 

deficiency  in  the  work,  or  a  waiver  of  71  Iowa  361,  where  it  was  held  that  the 

hit  claim  for  a  breach  of  the  contract."  defendant  had  waived  a  forfeiture  for 

In  Pence  v.  Langdon,  99   U.  S.   578,  nonpayment  of  assessments  by  recelv- 

tike  question  being  of  the  right  of  the  Ing  and  retaining  subsequent  annual 
I>27 
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consequences  to  the  acts  of  a  party  irrespective  of  his  actual  in- 
tent, and  will  presume  him  to  nave  waived  his  right  conclusively, 
without  inquiring  whether  or  not  he  had  actual  knowledge  of  it.' 
Waiver  is  usually  a  question  of  intent,*  and  knowledge  of  the 
right  and  an  intent  to  waive  it  must  be  made  to  appear  plainly,' 
and  this  is  to  be  determined  usually  from  the  declarations  and 
conduct  of  the  parties.*     Mere  silence  does  not  necessarily  amount 

dues   in   Ignorance  of   the  grounds  of  without  Inquiring  Into   their  actuti  in- 

forfeiture,  the  court  said;  -The  (act  tent.     See   infra,   thii    title,    Sfedjlc 

that  the  company',  in  receiving  and  re-  InstaHcet  of  Waiver. 

taining  the  uionay.  did   not   know  of  EatoppaL — It  may  be  unneceuirv  ta 

the  preTloua  grounds  of  forfeiture,  or  show  an  actuai  intent  to  waive,  wline 

intent  to  waive  the  same,  is  not  mate-  the  conduct  of  the  partT  has  been  such 

rial.     .     .     .     B  J   the  exercise   of  the  an  to  estop  him.      See  Rom  v.  Swan,  7 

slightest  diligence,  the  defendant  could  Lea(Tenn.)  467.  In  thiscase  Freeman, 

have  ascertained  the  alleged  failure  of  J.,  said:     "To  make  out  a  case  ofibin- 

Mrs.Tobin  to  paj  assessments,  and,  bj-  donment    or    waiver  of  a  l^al  rifht, 

the  return  of  the  money  collected  dur-  there  must  be  a  clear,  unequivocal,  lad 

Ing  the  months  intervening  before  her  decisive  act  of  the  party  showing  <uch 

death,  prevented  her  from  being  lulled  a  purpose,  or  acts  amounting  to  estop- 

into  security  by  the  misleading  acts  of  pel    on    hla  part."     And  see  DichI  v. 

the  company.'*     See  further,  as  to  the  Adams  County  Mut  Ins.  Co.,  58  Pa. 

necessity  of  knowledge  as  an  element  St.  4ei;  9S  Am.  Dec.  30a. 

of   a  binding  waiver,  Elkction,  vol.  S.  Fuller   v.  Bean,  34    N.    H.    190; 

6,  p.  154.     See  infra,  this  title.  Vendor  Farlow   v.  EUit,  15  Gray  (Matt.)  119; 

a»d  Purchaser.— Waivtr  of  Right  to  Smith  f.  Dennle,  6  Pick.  <K«t«.]  261; 

Object  to  Title.  17  Am.  Dec.  36S;    Hsmmett  t>.  Linne- 

1.  There  are   acts  to  which  the  law  man,  48  N.  Y.  399;TrBynorv.Johniaa, 

affixes  a  specific  effect  independent  of  i  Head  (Tenn.)  151. 

the  Intention  of  the  parties.      Holds-  "-""'"g  of  Intaat. — By   "Intent"  tt 

worth  V.  Tucker,  143  Mass.  374-     Thus,  meant,  not  the  secret  understanding  ot 

In  Fox   -v.  Harding,  7   Gush.  (Mass.)  the  parties,  but  their  intention  as  indi- 

510,  Bigelow,  J.,  said  :     "There  may  be  cated  by  their   language  and  conduct 

cases  In   which  the   facts  are  few  and  West  v.  Piatt,  117  Mass.  371. 

simple,   and  the  acts  or  admissions  of  1.  Montague  v.  M  aasey,  76  Va.  307. 

the  parties  clear  and  unequivocal,  when  4.  West  v.  Piatt,  117  Mass.  371;  Pu). 

It  would  be  the  duty  of  the  court  to  In-  ler  t).  Bean,  34  N.  H.  390;  Fishback  r. 

struct  the  jury  that  certain  legal  rights,  Van  Dusen,  33  Minn.  tl8;  Texas,  etc, 

upon  which   a  party  might  otherwise  R.  Co.  v.  Rust,  19  Fed,  Rep.  145. 

have    relied,    have    been    surrendered  In     Traynor  v.  Johnson,    i     Head 

andean  no  longer  be  insisted  on ;  but  (Tenn.)  54,  McKIoney,  J.,  said:  "The 

these  are  cases  where   the  law  affixes  motive  or  intention  of  the  act  In  thii 

certain  consequences  to  acts  of  parties,  case,  as  in  most   other  instances.  Is  t 

when   clearly  and  indisputably  proved,  matter   of    inference,   to    be   deduced 

So,  too.  In  judicial  proceedings,  for  the  with  more  or   less  certainty  from  tht 

furtherance  of  public  justice,  and  the  external  and  visible  acta  and  conduct  of 

discouragement  of  dilatory   pleas  and  the  party;  and  all  the  accompanyin; 

technical    objections,    parties    who  do  circumstances  of  the   particular  tiant- 

not    seasonably    avail     themselves    of  action."    /'rrma/iioV,  however,  taking 

tbelr  legal  rights,  are  held  by  courts  to  possession  after  an  abstract  had  been 

have  conclusively  waived  them."     And  delivered,  and  not  in  pursuance  of  aar 

see   alto   remarks  of  Storrs,  C.  J.,.  In  provision  in  the  conditions  of  sate,  ii  a 

Pitch  V.  WoodruS,  etc..  Iron  Works,  waiver  of   the  objectlona  appearing  on 

19  Conn.  %i.  that    abstract,  and  (t  lies  on  the  pur- 

An  examination   of  the  various  In-  chaser  to  rebut  this  presumptSon.   Thii 

stances  ot  waiver  given  in  the  second  is  not  to  be  done  hy  merely  saying,  at  a 

eart  of  this  title,  will  reveal  other  cases  subsequent  time,  "I  did  not  ao  Intend," 

I    which    the  law   attaches  a  certain  It  must  be  shown  that  the  presumption 

consequence  to   the  acts  ot  the  parties  is  rebutted  by   a   (air  Inference  to  be 


)vGoo'^lc 


HtUli  cC  UndlBg  WbItv.         WAIVER.    KaowUdgf  ud  IitMtt  to  Walv*. 


to  a  waiver,'  though  negligence  or  delay  unaccounted  for  is  evi- 
dence of  waiver  ;*  and  the  insistence  upon  a  specific  objection  may 


derived   from  the   acta  of  the   person 
himself.  Bonn  v.  Stenson,  34  Beav.  631. 

In  West  v.  Piatt,  137  Mas*.  371,  Colt, 
].,  laid:  "A  waiver  is  indeed  the  in- 
tentional relinquishment  of  a  known 
right;  but  the  best  evidence  of  Inten- 
lion  is  to  be  found  in  the  laaguageuaed 
by  ihe  parlies.  The  true  Inquiry  ia, 
what  was  aaid  or  written,  and  whether 
what  was  said  indicated  the  alleged 
intention.  The  plaintiff  had  a  right  to 
act  on  the  natural  interpretation  of  the 
correapondeoce,  and  the  defendant's 
conduct  in  reference  to  it.  The  aecret 
understaDding  or  intent  of  the  defend- 
ants or  their  agents  could  not  affect 
bis  rights." 

A  delivery,  apparently  unrestricled,  of 
goods  Mid  for  cash,  ia  a  waiver  of  ttie 
condition  that  payment  is  to  be  made 
brion  the  passing  of  the  property  in 
the  goods,  although  the  seller  has  an 
nndiscloeed  intent  not  to  waive  the  con- 
dition. Upton  V.  Sturbrldge  Cotton 
UiIIk  III  Ma**.  446;  Scudder  v.  Brad- 
bury, to6  Mass.  4^S. 

But  the  presumption  of  waiver  aris- 
ing from  such  unrestricted  deliverj, 
may  be  rebutted  by  the  act*  and  dec- 
laratloQ*  of  the  parties,  or  by  the  cir- 
cuniitatices  of  tiie  case.  Osboro  v, 
Gant»,6oN.  Y.  S40. 
See  Tall  v.  DIckinion,  6  Allen  (Mass.) 
5J3.  tothe  effect  that  the  understand- 
ing which  one  party  to  a  contract  had 
of  its  meaning,  not  communicated  or 
known  to  the  other  party,  is  not  admit- 
Bible  in  evidence  in  his  own  favor,  in 
an  action  in  which  the  effect  of  tbecon- 
tiact  is  in  controveray. 

1.  Mere  ailence  on  the  part  of  a  de- 
fendant does  not  amount  to  a  waiver  of 
the  performance  of  a  condition,  unleas, 
indeed,  in  caaea  where  such  silence  it 
inconaittent  with  any  other  explana- 
tion. Burlington  R.  Co.  v.  Bocatler, 
IS  Iowa  SS9. 

A  waiver  is  not  to  be  implied  from  a 
parly's  silence,  where  he  is  under  no 
obligation  to  say  anything.  Tezas,  etc., 
R.  Co.  V.  Rnst,  19  Fed.  Rep.  14s- 

In  Titus  V.  Glena  Falla  Ins,  Co.,  81 
N.  Y.  419^  the  court  said :  "  When  there 
bit  been  a  breach  ofcondition  contained 
in  an  insurance  policy,  tiie  insurance 
company  may  or  may  not  take  advan- 
tage of  such  breach  and  claim  a  forfei- 
lure.  It  may,  consulting  its  own  in- 
terests, choose  to  waive  the  forfriture, 
33  C.  of  L.— 34  K 


and  this  it  may  do  by  express  language 
to  that  effect,  or  by  acts  from  which  an 
intention  to  waive  may  be  inferred,  or 
from  which  a  waiver  follows  as  a  legal 
result.  A  waiver  cannot  be  interred 
from  Its  mere  silence.  It  is  not  obliged 
to  do  or  say  anything  to  make  the  for- 
feiture effectual.  It  may  wait  until 
claim  ifi  made  under  the  policy,  and 
then,  in  deniai  thereof,  or  in  defense  of 
a  suit  commenced  therefor,  allege  the 
forfeiture," 

Where  one  hat  wrongfully  sold  prop- 
erty of  another,  not  as  agent,  but  on 
his  own  account,  the  owner,  upon  dis- 
covery of  the  wrong,  ia  not  required  to 
make  immediate  efforts  to  regain  hit 
property,  and  silence,  short  of  the  time 
prescribed  by  the  Statute  of  Limita- 
tions, will  not  bar  his  claim.  Hamlin  v. 
Seara,  8a  N.  Y.  5*7.  And  compare  the 
cases  cited  in  following  note.  See  also 
Estop PB I.,  vol.  7,  p.  ii;  Life  Insur- 
ance, vol.  16,  p.  6^9. 

BTldaiiM  of  TalTW.— Farlow  v.  Ellis, 

15  Gray  (Mast.)  3J9;  Flahback  v. 
Van  Dusen.  33  Minn,  iii;  Goldamith 
V.  Bryant,  16  Wis.  34;  Smith  v.  Dennic, 
6  Piclt,  (Mass.)  i5i;  17  Am.  Dec.  368. 
In  these  cases  the  question  was  wheth- 
er the  vendor  in  ■  conditional  tale  had 
waived  the  condition.  Delay,  though 
not  in  itself  a  waiver,  may  be  evi- 
dence of  waiver.  Selwvn  v.  Garfit,  38 
Ch.  Div.  aB4.  In  Farl'ow  v.  EHIa,  15 
Gray  (Mass.)  131,  Shaw,  C.  J.,  said: 
"The  question  then  on  trial  In  this 
case  was,  whether  the  plaintiff  had 
waived  the  condition  of  this  sale,  and 
manifested  by  hit  language  or  conduct 
an  intention  or  a  willingness  to  waive 
the  condition  and  make  the  sale  abso- 
lute, without  having  the  satisfactory 
paper.  .  .  .  Waiver  is  a  voluntary 
relinquishment  or  renunciation  of  some 
right,  a  foregoing  or  giving  up  of  some 
benefit  or  advantage,  which,  but  for 
such  waiver,  he  would  have  enjoyed. 
It  may  be  proved  by  express  declara- 
tion ;  or  by  acts  and  declarations  mani- 
festing an  intent  and  purpose  not  to 
claim  the  supposed  advanta):;e ;  or  by  a 

neglecting  and  failing  to  act,  as  to  in- 
duce a  belief  that  it  was  his  intention 
and  purpose  to  waive.  Still,  voluntary 
choice  not  to  claim  is  of  the  essence 
of  waiver,  and  not  mere   negligence; 
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operate  as  a  waEver  of  other  objections  open  to  the  party,  but 
not  insisted  on.* 

thougti  from  »uch  negligence  uneK-  two  torn  by  another  veuel,  and  bj-  let- 
plained  luch  intention  ma;  be  inrerred.  ter  of  the  aame  date  inrormed  the  de- 
The  question  of  waiver,  trierefore,  is  a  fendant  that  he  had  done  M),  Elating 
question  of  fact  for  the  jury;  it  maj  be  also  that  he  had  drawn  upon  him  fbr 
proved  by  various  species  of  proofs  the  price.  He  also  inclosed  an  Invoice, 
and  evidence,  bj  declarations,  by  acta,  and  asked  if  be  should  engage  another 
and  by  non-feasance,  or  forbearing  to  ship  to  make  up  the  quantity.  Thede- 
clalm  or  act;  but,  however  proved,  the  fendant  returned  no  answer  to  thii  let- 
queslion  is.  Has  he  willingly  given  up  ter,  which  was  mailed  In  time  to  reach 
and  forborne  to  claim  the  beneAt  of  the  him  on  January  3rd.  On  January  fAYi 
condition?  In  this  case,  it  was.  Did  the  ship  with  the  coal  was  lost.  The 
the  plaintiff  voluntarily  deliver  the  bill  drawn  on  the  defendant  was  pre- 
goods,  without  intending  to  rely  on  the  senCed  to  him  about  a  week  after  De- 
conditlon?"  cember  jist,  but   the   defendant,  who 

In  Smith  V.  Dennie,  6  Pick.  (Mass.)  hod  heard  of  the  loss,  refused  to  accept 
363;  17  A.ni,  Dec.  36S,  a  chattel  was  In  an  action  for  goods  sold  and  deliv- 
aold  upon  condition  that  the  vendee  ered,  the  jury  gave  a  verdict  for  the 
should  give  an  indorsed  note,  but  was  plaintiff  for  the  one  hundred  and  fifty- 
delivered  without  any  express  reference  two  tuns,  which  the  court  refused  lo  fet 
to  the  condition,  and  remained  In  pos-  aside,  on  the  ground  that  thedefendaaL 
session  of  the  vendee  eight  days,  when  by  bis  conduct,  had  waived  his  right  to 
It  was  attached  by  hlscreditorB,the  vend-  object  to  the  plalntlS 's  mode  of  execut- 
or having  made  no  claim  during  that  ing  the  contract.  Richardson  f.  Dunn, 
period  either  for  the  note  or  the  chattel,  a  Q^  B.  laz.  And  see  further,  upon  the 
No  reason  was  assigned  for  omitting  question  of  the  effect  of  delayer  ne^ 
■uchaclalm.  The  jury  found  that  there  ligence,  1.aches,  vol.  12,  p.  543  e/  irj.; 
was  no  Intention  on  the  part  of  the  Fledge,  vol.  iS,  p.  714. 
vendor  to  waive  the  condition.  A  1.  "Tlie  principle  la,  that  when  aonw 
new  trial  wasgrBnted,thecourt  saying:  formal  act  or  acts  are  to  be  performed 
"  We  are  of  opinion  that  the  ver-  by  a  party  as  a  condition  precedent  to 
diet  is  against  the  evidence,  for  there  some  right,  or  to  perfect  a  right  of  ac- 
was  nothing  In  the  case  from  which  an  tioijs  or  property,  and  the  act  as  per- 
Intention  to  hold  on  upon  the  condition  formed  is  defective  or  imperfect,  and 
can  be  inferred — no  declaration  at  the  the  adverse  party,  whose  right  it  is  to 
time,  which  though  not  necessary  Is  object  and  insist  upon  a  more  perfect 
Important,  and  no  call  for  security  until  compliance  with  the  condition,  take*  no 
It  was  forgotten  or  abandoned,  and  objection  to  the  manner  of  its  perform- 
perhaps  never  would  havcbeenrecurred  ance.  but  accepting  the  performance  as 
to  If  the  goods  had  not  been  attached."  perfect,  places  his  objection  to  the  claim 

Mere  Inaction  on  the  part  of  an  and  right  asserted  upon  another  dlslincl 
Insurance  company,  for  a  period  of  and  independent  ground,  he  is  held  to 
thirty  or  thirty-five  days  after  It  re-  have  waived  all  objection  to  the  formal 
celves  information  that  the  habits  of  and  technical  defects.  Or  when  a  sin- 
the  Insured  are  at  variance  with  the  gle  objection  to  the  performance  il 
representations  made  by  him  to  secure  taken,  and  the  party  Is  silent  as  to  all 
the  policy,  is  not  suflicient  to  warrant  others,  they  are  deemed  to  be  w^ved, 
the  jury  in  finding  that  it  waived  the  The  rule  rests  upon  the  ground  (hat  the 
forfeiture,  the  company  having  pur-  party  by  his  silence  has  misled  his  ad- 
sued  the  ordinary  course  vrith  reference  versary,  and  not  having  spoken  when 
to  the  information,  and  acted  with  or-  he  ought  shall  not  be  permitted  lo 
dlnary  diligence.  Andreveno  i'.  Mut-  speak  when  he  would.  The  principle 
ual,  etc.,  L.  Assoc,  38  Fed.  Rep.  806.  has  its  most  frequent  application  in  ac- 

The  defendant, by  letter,  requested  the  tions  upon  policies  of  insurance,  where 

plaintiff  to  send  him  from  two  hundred  there   have   been   some  defects  In  the 

to  three  hundred   tons  of  coal    by    the  preliminary  proof  ofloss  or  of  Interest. 

"Navigator,"  to  which  the  plaintiff  as-  which  have  not  been  objected   to,  but 

sented.     The  ■'  Navigator ''  could  not  be  the  claim  has  been  resisted  upon  other 

obtained,  and  the  plaintiff,  on   Decern-  grounds."    Johnson  v,  Oppenheiio,  55 

tier  3tst,  shipped  one  hundred  and  fif^y-  N.  Y.  191. 


)v  Google 


1— tlili  of  tbUbit  Talnr.  WAIVER.  OpmtW  V  X*Mppd. 

3.  Hut  Be  TTpos  Conndentiim,  or  Operate  by  Ertoppel. — It  would 
seem  that,  as  a  general  rule,  a  waiver,  to  be  binding,  must  oper< 
ate  W  way  of  estoppel,  or  be  supported  by  a  valuable  considera- 


"Indeed,  It  appear*  to  be  true  that  if    further,  upon  this  qucBtlon  of  waiTcr  bj 


■n  underwriter   puts  his   objection 
paj'ing    on    Eome    particular    ground, 
■uch  ai  the  defectiveness  of  the  proofs 
ID  tome  particular  mentioned   by   him, 
Ik  wilt   be  estopped  thereafter  Co  raise 
other  objections   of  the   same   nature, 
open   to   him    belore.     Whether   this 
can  be  considered  as  a  special  example 
of  a  wide  rule  is  not  clear ;  probably  It 
ii  not.    It  would  not  be  sate  to  ailfrm       __ 
that  ii  a  parly  to  a  contract,  which  had     tendi 
not  as  jet  been  fully  performed  by  the     party, 
other  party  in  two  or  more  particulars,     Demj 
ihould,  with   knowledge  of  such  fact, 
object  to  the  non- per  forma  nee  of  one, 
h;   migllt    be    considered    as    having 
waived    the    no  n- perform  a  nee    of  the 
tcsL    He  might   have    special   reason 


insisting  upon  a  specific  objection  and 
silence  as  to  the  othera,  infra,  this 
title,  Vendor  and  Purchaser ;  Bills  and 
JVo/es— Waiver  of  Production  Upon 
Demand   of  Payment;    Tender;    Di- 

MAND,  vol,  5,  pp.  538^,  5181*;  Notice, 

vol.  16,  p.  837. 

As  to  the  renunciation  of  the  con- 
tract or  unqualified  refusal  to  perform, 
by  one  party,  as  waiving  or  excusing 
of    performance  by  the  other 
lee  Contract,  vol.  3,  p.  90^; 

PD,  vol.  5,  p.  jjoa  ;     

ml.  II,  p.  341 ',  Life  Insi 

:3,  p,  658;  Specific   Perf( 

lol.  32,  pp.  1040-1043.     See  also  Vkn- 

DO*.  AND  PURCHASSR,  Vol.  sS,  p.  67. 

1.  A  waiver,  unsupported  by  consld- 
^  .  .  .     iraCion,  is  not   binding.     Belknap    v, 

ithout  having  It  supposed  that  he  did  Bender,  7.;  N.  Y.  453 ;  31  Am.  Rep. 
Intend  to  require  performance  of  476;  and  see  Merchants'  Mut.  Ins.  Co. 
ottier  terms  of  the  contract.  A  ti.  La  Croix,  4J  Tex.  t68;  Texas  Bank- 
1  does  not  lose  liis  rights  without  ing,  etc.,  Co.  v.  Hutchlns,  53  Tei.  68; 
Dtion  or  facts  equivalent  to  Inten-     3;  Am.  Dec.  750. 

Estoppel   (5th  ed.).         In   Ripley  v.  Aetna  Ins.  Co.,  30  N. 
"         -  Y.  164;  86  Am.  Dec.  363.  Mullin.  J., 

said  :  "  It  seems  to  me  that  a  waiver, 
to  be  operative,  must  be  supported  by 
an  agreement  founded  on  a  valuable 
consideration,  or  the  act  relied  on 
as  a  waiver  must  be  such  as  to  estop 
a  party  from  Insisting  on  perform- 
ance of  the  contract  or  forfeiture 
ol  the  condition.  ...  If  my  ten- 
ant agrees  to  pay  me  rent  on  a  day 
named  or  his  lease  will  be  forfeited, 
and  if,  before  the  day,  I  agree,  for  a 
valuable  consideration,  to  waive  the 
condition,  I  am  bound  bj  the  agree- 
luugiii  upon  ment.  If,  without  consideration,  I 
Id  be  delivered     agree  thai  he  may  pay  after  the  day, 

held  thai  a  refusal  to  receive  by  the  at  the  day,  I  am  estopped  from  entorc- 
buver,  upon  tender  of  the  goods  by  the  ing  a  forfeiture.  But  if,  without  con- 
teller,  based  upon  their  quality,  did  not  sideration.  I  assent  to  a  waiver  ol  pay- 
etlop  the  buyer  from  claiming  upon  ment  at  the  day,  but  before  the  day 
trial,  for  the  first  time,  that  the  goods  withdraw  my  assent,  and  insist  on  per- 
were  not  tendered  within  a  reasonable  formance  in  such  season  as  to  enable 
time,  the  court  saying  that  the  essential  him  to  perform,  I  am  not  estopprd." 
element  of  an  estoppel — that  another  A  permission,  given  upon  no  consid- 
party  has  acted  to  his  prejudice,  in  reli-  eration  by  the  lei^sor  to  the  lessee,  to 
ance  upon  the  alleged  conduct — was  leave  the  premiEes  before  the  expiration 
warning.  Tufts  v.  McClure,  40  Iowa  of  the  term,  is  a  mere  license,  revo- 
317-  Contra  Gould  v.  Banks,  8  Wend,  cable  at  any  time  before  the  lessee  acts 
{N.Y.)  561^  34  Am.  Dec.  90.  See  upon  it.  Dunningf.Mauzy,49lll.368. 
681 


In*.  Co.  i>.  Tyler,' 16   Wend.   <N.   Y.) 

£1 ;  30  Am.  Dec.  go;  Miller  v.  Eagle 
,  etc.,  Ins.  Co.,  3  E.  D.  Smith  (N. 
Y.)  268;  Ripley  v.  Aetna  Ins.  Co.,  30 
N,  Y.  136;  86  Am.  Dec.  363  ;  Clark  v. 
England    Mut.    F.    '         -       ' 


(Mass.)  357;  Estoppel,  vol.  7,  pja; 
Fire  Iijsi;rance,  vol.   7,  p.  1055;  Is- 

StIRANCB,VoL  II,  P' 341  ;  LiPB  iNaUR- 
ANCE,  vol.  13,  pp.  658,  659. 

Where   goods    were    b< 

condition  that  they 
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Where  a  policy  of  insurance  pro-  Uw  that,  when  a  lease  has  becomf 
vided  for  il5  delcrmination  upon  the  forfeited,  anjr  act  of  Ihe  landlord  indi- 
non-payment  of  the  premiums  upon  eating  a  rect^nition  of  its  continuance, 
the  dales  specified,  it  was  held  that  a  such  as  distraining  (or  rent,  or  accepting 
mere  promise,  made  after  default  in  the  rent  which  accrued  after  the  forfeiture, 
payment  of  a  premium,  to  accept  pay-  is  deemed  a  waiver  of  the  condiiion. 
ment  at  a  future  day,  did  nut  eo  restore  .  .  ,  This  lihows  the  readiness  with 
the  contract  as  to  enable  recovery  there-  which  courts  seize  hold  of  any  drcum- 
on  for  a  loss  happening  before  the  time  stances  that  indicate  an  election  or  in- 
agreed  upon  for  payment  and  before  tent  to  waive  a  forfeiture.  We  thint 
payment.  Lantz  v.  Vermont  L.  Ins.  that  the  present  case  is  within  the 
Co.,  1^9  Pa.  St.  546;  S3  Am.  St.  Rep.  reason  of  these  authorities.andthalthe 
303.  In  this  case  Paxson,  C.  J.,  said:  objeclion  that  the  note  was  already 
"A  lapsed  policy  can  only  be  restored  to  part  due,  when  the  agreement  ton- 
life.  GO  far  as  the  assured  Is  concerned,  tend   it  was  made,  Is   not  sufEcienl  to 

.  .      il  payment  and   acceptance  prevent  said  agreement  from  operating 

f  the   premium,  or   a  contract  based  as  a  waiver  of  the  forfeiture," 

upon  a  sullicient  consideration."  See  also  Titus  v.  Glena  Falls  InsCo, 

But  sec  Knickerbocker  Ins.  Co.  v.  81  N.  Y.  410,  where  it  was  held  thai 
Norton,9iSU.S.i34,ia  which  case  it  was  the  company  had  waived  the  forfeiture 
held  that  an  agreement  to  extend  an  by  requiring  the  Insured  to  appear  for 
overdue  premium  note,  though  without  examination,  as  required  by  the  polk?, 
consideration,  operated  as  a  waiver  of  after  the  fire  and  notice  of  Ibe  proceed- 
the  forfeiture.  In  this  case,  Bradley,  ].,  inga  working  the  forfeiture.  Earl,  L 
said:  "  The  material  qu  es  tf  on  is,  said  :  "  Biit  it  may  be  asserted  broMlj 
whether  the  forfeiture  was  waived ;  and  that  if  in  any  negotiations  or  trancac- 
we  see  no  reason  why  this  may  not  be  tlona  with  the  insured,  after  kitowledge 
done  as  well  by  an  agreement  made  of  the  forfeiture,  it  recognizes  the  con- 
foreitendingthenoteafterits maturity,  tinued  validity  of  the  policy,  or  doe* 
as  by  one  made  before.  .  .  .  It  is  acts  based  thereon,  or  requires  the  in- 
true,  if  the  agreement  be  made  before  sured  by  virtue  thereof  to  do  aome  act 
the  note  matures  and  before  the  forfei-  or  incur  some  trouble  or  expense,  the 
ture  is  incurred,  It  would  be  a  fraud  forfeiture  is  as  matter  of  law  waived; 
upon  the  assured  to  attempt  to  enforce  and  it  is  now  settled  in  this  court,  after 
the  forfeiture,  when,  relying  on  the  some  difference  of  optnon,  that  such  a 
agreement,  he  permits  the  original  day  waiver  need  not  be  based  upon  any  new 
of  payment  to  pass.  On  the  other  agreementor  an  estoppel.  ■  .  .  For- 
hand,  'if  the  agreement  be  made  after  feitures  are  not  favored  In  the  law,  and 
the  note  matures,  such  agreement  is  this  doctrine  of  waiver  is  not  pccuhar 
itself  a  recognition,  on  the  company's  to  insurance  policies,  but  is  applicable 
part,  of  the  continued  existence  of  the  to  all  cases  of  forfeiture." 
policy,  and,  consequently,  of  its  election  In  People  i>.  Manhattan  Co.,  9  Wend. 
to  waive  the  forfeiture.  .  .  .  Grant  (N.  Y.)  381,  Sutherland,  J.,  In  speall- 
that  the  promise  to  extend  the  note  is  ing  of  the  waiver  of  forfeiture  by  BJb- 
without  consideration,  and  not  bind-  sequent  acts  inconsistent  with  an  in- 
ing  upon  the  company,  which  is  per-  tent  to  claim  the  forfeiture,  illustrated 
haps  true  as  well  when  the  promise  is  by  him  by  the  case  of  lessor  and  lessee, 
made  liefore  maturity  as  when  it  Is  said:  "It  will  be  remarked  that  this 
made  afterwards,  still  it  does  not  take  doctrine  does  not  stand  upon  any  ad- 
from  the  company's  act  the  legitimate  vantage  accrued  to  the  lessor,  or  injury 
eflects  of  such  act  upon  the  forfeiture  sustained  by  the  lessee,  from  the  act 
of  the  policy.  Perhaps  the  note  might  which  is  held  to  lie  a  waiver.  It  is  a 
be  sued  on  in  disregard  of  the  exten-  technical  doctrine,  introduced  and  ap- 
sion;  but  if  it  could  be,  that  would  not  plied  by  courts  for  the  purpose  of  deteat- 
annihltate  the  fact  that  Che   company  ing  forfeiture." 

elected  to  waive  the  forfeiture  by  enter-  In  Stackhouae  v.  Bamston,  toVes.Jr., 

ing  into  the  transaction.      If  it  should  466,  Sir  W.  Grant  said  :  "As  to  waiver, 

repudiate  its    agreement,   it  could  not  it   is   difficult  to  say  precisely  what  is 

repudiate  the  waiver  of  the  f'orfeiture,  meant  bv  that  tertn,  with  reference  to 

without  at  least  giving  to  the  assured  the  legal  effect.      A  waiver  is  nothing 

reasonable  notice   to   pay   the   money,  unless  it  amounts  to  a  release.     It  is  by 

.    .     .     The  case  of  leases  is  not  with-  a  release,  or  sornething  equivalent  only, 

out  analogy  to  tbepresenL  ItU  familar  that  an  equitable  demand  can  be  given 
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m.  What  H&T  Hot  Be  Waites— 1.  On  aroondi  of  Pnblic  FoUcy. 
— The  right  of  waiver  is  subject  to  the  control  of  public  policy, 
which  cannot  be  set  aside  or  contravened  by  any  arrangement  or 
agreement  of  the  parties,  however  expressed.'  Thus,  an  agree- 
ment waiving  the  defense  of  usury  is  void,*  and  so,  also,  is  the 
ratification  of  a  forgery.'  A  party  cannot  waive  the  objection  to 
acts  done,  or  contracts  entered  into  in  violation  of  Sunday  laws,* 

■waj,     A  mere  wafverslgnlfici  nothing  S.  Foriary.— A  ratification  of  ■   for- 

more  than  an  expreuion  of  intention  gery  is  void,  ai  being  the  ratification  of  a 

not  to  insist   upon  the  right,  which  in  crimloal   act.     Shisler   v.  Vandlke,  93 

equity  will  not,  without  cnnsideratlon.  Pa.  St.  447;  37  Am.  Rep.  701.   And  see 

bar  the  right  any    more  tlinn  at    law  AcBifcy,  vol.  1,  p.  430e(  m^. 

accord  without  satisfaction  would  be  a  4.  Bundar  lAwi. — A   note   made    In 

plea.   .    .    .    If  that  condition  had  been  violation   of  the   Lord's   Day  Act.  is 

performed,  however  Blight  the  consid-  absoluCelj  void,  and  cannot  be  ratified 

eratton  might  have  been,  I  do  not  know  bj  the  defendant  by  B  subsequent  prom- 

ihat  the  court  would  not  consider  it  a  iae  or   act  on  a  week  day  so  as  to  sus- 

sufficient  foundation   for  a   release,  or  tain  an   action  upon  it.     Day  r 


It  is  equivalent  to  a  release."  Alllster,  15  Gray  (Mau.)  413.     In  this 

A  lubsequent  agreement,  waiving  or  case,  .Hoar,   J.,     Hid:  "The    statute 

modifjing  a  prior  agreement  between  which  prohibited  it  was  not  designed 

the  parties,   must   be    supported  b?    a  merely  for  the  protection  of  the  defend- 

sufficient  consideration.     See   infra.,  ant,  giving  him  a   personal   privilege 

this    title,     Waiver     or    Variation    of  which  he  might  waive,  but  rested  upon 

Comlraclt  by  Subsequent  Agreement.  grounds  of  broad   public   policy.     The 

1.  Laws  made   for  the   preservation  defendant  could  not  ratify  the   illegal 

of  public  order  or  good  morals,  cannot  contract,  became  its  want  of  validity 

be  done  away  with  or  abrogated  by  any  did  not  depend  in  any  degree  upon   his 

agreement;  but  a  person  may  waive  or  choice.     .     .     .     It  is  notquite  accurate 

renounce  what  the  law  has  established  to  speak  of  the'  ratification '  by  a  party, 

in  hit  favor,  when  he  does  not  thereby  of  something  which  the  law  forbids  and 

injure  others  or  affect  the  public  Inter-  which  la  made  void,  not  from  any  want 

est    Georgia  Code,  %  10.  of  his  full  consent,  but  in  spite  of  it." 

Anyone  mav   waive  the   advantage        The  service  of  process  on  Sunday  is 

of  a  law  intended  solely  for  his  benefit,  abeolutely  void,  and  cannot  be  made 

But  a  law  established  for  a  public   rea-  good  by  the  subsequent  waiver  of  the 

son  cannot  be  contravened  by  aprivate  defendant.     Taylor  v.  Phillips,  3  East 

agreement.    Z7a>i>/a  Civil  Code,  4  2066;  155.  And  so,  also,  a  writ  of  summons 

California  Civil  Code,  I,  351^.  dated  on  Sunday  is  a  nullity,  and  the 

Individuals  cannot,  by  their  conven-  objection  is  not  waived  by  lapseof  time, 

tion,  derogate   from   the   force  of  laws  and  the  court  will  take  judicial  notice 

made  for  the  preservation    of   public  that  the  day  of  the  week  was  Sunday. 

order  or  good  morals.     But  in  all  cases  Hanson   v.   Shackelton,  4    Dowl.    Pr. 

in  which  it  Is  not  expressly  or  implied-  Cas.  48.     But  where  the  return  day  of 

ly  prohibited,  they  can  renounce   what  a  writ  of  replevin  was  Sutiday,  the'de- 

the  law   has  eatabtished  in  their  favor,  fendant  was  held  to  have  waived  the 

when  the  renunciation  does  not   affect  objection  by  appearing,   pleading  the 

the  rights  of  others,   and  is  not  contra-  general  issue,  and  going  to  trial  with- 

rj  to  the  public  good.    Louisiana  Rev.  out  objection.     Pierce  i'.  Rehfuss,  35 

Civil  Code,  art.  11.  Mich.  53.     And  in  Roberts  r.  Bower, 

S.  Vtnry.— An  agreement  by  a  mort-  s  Hun  (N.  Y.)  558,  where  the  jury,  to 

gsfjor  not  to  set  up  or  take  advantage  whom  the  case  was  submitted  on  Sat- 

ot  (he  defense  of  usury  and  expressly  urdav,  came  into  court  on  Sunday  and 

waiving  auch  defense,  is  void.     Mahee  asked   instructions   on   certain   points, 

p.  Ctoiier,  11  Hun  (N.  Y. )   264.     See  which  were  given  by  the  court,  and  the 

Bosler  v.   Rheem,   7a  Pa.  St.  54.     So.  defendant   made   no   objection   at   the 

of  an  agreement  to  withdraw  a  plea  of  time,  but   after  the  jury   had   agreed 

usury.   Clark  i'.  Spencer,  14  Kan.  398 ;  upon  a  verdict  claimed  that  the  charge 

19  Am.  Rep.  96.  was  in  violation  of  the  provisions  of 
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or  that  are  contrary  to  public  policy  and  morality,'  nor  is  a  court 
bound  by  any  waiver  or  consent,  to  entertain  illegal  actions.' 

the  Btatute  providing  th«t  no  court  the  other,  the  disclosure  is  fital  to  the 
shall  be  opened  or  traneact  any  busi-  case.  No  consent  of  the  defendant  can 
ness  on  Sunday,  unless  for  the  pur-  neutralize  Its  eSect  A  stipulation  in 
pose  of  receiving  a  verdict  or  diacharg-  the  moht  solemn  form  to  waive  the  ob- 
ing  a  jurv.  and  that  the  verdict  should  jection,  would  be  tainted  with  the  vice 
be  set  aside,  it  was  held  the  defendant,  of  the  original  contract,  and  void  for 
hj  consenting  to  the  charge,  waived  the  same  reasons."  See  also  Shenk  v. 
anr  objection  thereto.  Phelps,  6  111.  App.  6t3,  to  the  eSect 
The  objection  to  a  sale  on  the  ground  that  if  a  note  is  void  as  against  public 
of  illegalitj  cannot  be  waived  ;  to  policy,  the  illegality  cannot  be  waived. 
permit  its  lubgequent  ratiticBtion,  or  Othsr  Inatuicai  of  Waiver  ToU  m 
to  consider  it  the  sufScient  and  legal  Acalart  Publlo  PoUey.— See  Pl-blic 
basis  of  a  subsequent  promise,  would  Policy,  vol.  19,  p.  566  ;  Contract, 
be  ft  manifest  i neons istencj.  It  would  vol.  3,  pp.  S/jb,  879  ;  Illegal  Cox- 
be  to  annul  the  rule  and  enable  the  tracts,  vol.  9,  p.  913  ef  jc^.;  Coksti- 
parties,  by  an  easy  expedient,  to  evade  tutional  Law,  vol.  3,  p.  733 ;  Ji;ris- 
Uwa  bated  upon  considerations  of  pub-  diction,  vol.  13,  p.  305;  Fellow  Bert- 
lie  policy.  Boutelle  v.  Melendy,  19  ants,  vol.  7,  p.  v&y.  Master  and 
N.  H.  196;  49  Am.  Dec.  151.  Servant,  vol.  14,  p.  910;  Husbakp 
1.  In  Oscanyon  t>.  Arms  Co.,  103  and  Wife,  vol.  9.  p.  807.  See  also 
U.  S.  z6l,  Field,  J.,  in  delivering  the  infra,  this  tiUe,  Waivtr  ef  tiomatead 
o[dnion  of  the  court,  said:     "Here  the  and  Exemftiont, 

the  action  is  upon  a  contract  which,  9.  In  Evans  v.  Richardson,  3  Merir. 
according  to  the  vlevf  of  the  judge  who  469,  the  plaintiff  relied  upon  an  illegal 
tried  the  case,  was  a  corrupt  one.  for-  contract.  The  defendant  did  not  set  up 
Udden  by  morality  and  public  policy,  or  rely  on  the  illegailty  as  adefenae,but 
We  shall  hereafter  examine  into  the  the  court  on  its  own  motion  set  up  the 
correctness  of  this  view.  Assuming  objection,  saying:  "It  is  of  no  conce- 
for  the  present  that  it  was  H  sound  one,  quence  who  makes  the  objection.  Hthe 
the  objection  to  a  recovery  could  not  party  has  not,  the  court  will  set  it  up.** 
be  obviated  or  waived  by  any  system  In  Cardoze  v.  Swift,  113  Mass.  150, 
of  pleading,  or  even  by  the  express  which  was  an  action  for  false  represen- 
Btipulatlon  of  the  parties.  It  was  one  tatlons  practiced  in  a  sale,  the  plain' 
which  the  court  itself  was  bound  to  tiET'sevidenceshowed that thcsale took 
raise  in  the  interest  of  the  due  adminis-  place  on  Sunday.  The  defendant  did 
tration  of  justice.  The  court  will  not  not  set  up  the  illegality  in  his  answer, 
listen  to  claims  founded  upon  services  which  was  simply  a  general  denisl. 
rendered  in  violation  of  common  The  court  instructed  the  jury  that  if 
decency,  public  morality,  or  the  law."  the  plaintiff's  case  disclosed  the  Tut 
And  see  Handy  v.  St.  Paul  Pub.  Co.,  that  the  transaction  took  place  on  Sun- 
._  ».r__  _DQ.  .1  •_  f.  !>__  I —  day,  the  action  could  not  be  main- 
tained. The  jury  having  found  for  the 
'  '  '  int,  the  plaintiff  alleged  excep- 
hich  were  overruled.  Gray,  C. 
j.,  said;  "In  such  an  action,  a  de- 
A  defendant,  who,  to  an  action  upon  fendant,  who  has  not  pleaded  illegality 
a  contract  void  as  against  public  policy,  in  the  contract  sued  on,  has  no  right  10 
pleads  the  illegality,  and  also,  by  way  offer  evidence  of  such  illegalitv,  or  even 
of  reconvention,  claims  damaees  for  to  avail  himself  of  it  when  disclosed  In 
breach  of  the  contract  by  the  plaintiff,  the  plaintiff's  testimony,  if  the  court 
does  not  waive  the  Illegality  of  the  con-  does  not  refuse  to  enter^in  the  plain- 
tract  by  his  reconventions!  demand.  tilT's  case.  Granger  v.  llsley,  a  Gray 
Coppelf  V.  Hall,  7  Wall.  (U.  S.)  542.  (Mass.)  531;  Bradford  f.  Tinkham,6 
In  this  case  the  court  said:  "  In  such  Gray  (Mass.)  494;  Libby  t>.  Dowimt, 
cases  there  can  be  no  waiver.  The  de-  j  Allen  (Mass.J  199;  Goss  v.  Austin,  ii 
fense  is  allowed,  not  for  the  sake  of  the  Allen  (Mass.]  515.  But  no  waiver  by 
defendant,  but  of  the  law  itself.  ,  .  .  the  defendant,  or  consent  of  parties. 
Whenever  the  itlegalitj' appears,  wheth-  can  oblige  a  court  of  justice  to  trv  or 
er  the  evidence  comes  from  one  side  or  enforce  a  claim  which,  upon  the  plain- 


£:    Minn.   iSS;   it   Am.  St.   Rep.  695;     day,  the    action   could   i 
ary   v.  Western   Union  Tel.   Co.,  20     tainet 
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But  one  may  waive  a  statutory  or  constitutional  provision 
affecting  his  property  or  alienable  rights,  when  no  considerations 
of  public  policy  are  involved.* 

3.  Jurisdiotiim. — No  waiver  or  consent  of  the  parties  can  give 
jurisdiction  to  a  court  not  authorized  to  take  it.* 

IT.  QusfTioir  lOB  Jwi. — The  question  of  waiver,  being  usually 
one  of  intent  as  indicated  by  the  acts  and  declarations  of  the  par- 
ties, is  generally  one  forthe  jury  ;■  though  where  all  the  facts  are 

tifT'E  own  showinf;,  haa  do  foundation  made  in  dtsregard  of  an  act  forbidding 
in  Uw.  Tfae  plaintiff  baa,  therefore,  no  and  making  Invalid  a  corporate  mort- 
ground  of  exception  to  the  Instruction  nge,  unless  aut ho riaed  b;'  the  stock- 
given  to  the  jury."  noldera  upon  due  notice,  and   that  no 

The  court  will  not  entertain  juriidic-  third   peraon  could  act  up  such  irr^u- 

tlon  of  a  bill  in  equity   for  an   account  larlt}>. 

of  profits  retultlng  from  an  illegal  trad-  For   further   instance*   of   waller  of 

iog  witli  inhabitants  of  states  declared  constitutional    rights,   see  iafra,    thl* 

in    Iniurrection      against    the     United  title,  Waiver  in  judicial  Procetdings. 

Stafet,  if  the  illegal  character  of  the  1.  See  Jukisdictiom,  toI.  la,  p.  301 

transaction    appears    In    evidence,    al-  ft  Jif.;  Plcadino,  vol.  iS,  p.  cao;  also 

though  It  doe*  not  appear  on  the  face  of  infra,  this  title,    Waivtr  in    yudicial 

the  bill,  and  ia  not  aet  up  in  the  an-  Proeeedingi, 

Ever,  "aa   no   waiver    bj    them   (the  S,  It  is  a  mixed  question  of  law  and 

defendants)  or  consent  of  parlies  can  fact,   each   case  oecessarilv  depending 

oblige  a  court  to  determine  their  righta  much  upon  its  own   peculiar   circum- 

under  an  illegal  contract."    (Here  the  stances  and  surroundings.     Itiiaques- 

clnractei    of  the    transaction   appears  tlon  of  Intention  and  a  fact  to  be  de- 

upon  the  master's  report.)    Dunham  «.  termlned   bj  the  triers  of  fact.     O'Kej 

Preshv,  120  Mass.  185.  v.  State  Ins.  Co.,  39  Mo.  App.  iii. 

1.  f  hyfe  V.  Eimer,  45  N.  Y,  104.  In   Fitch    v.    Woodruff,    etc..    Iron 

Where  no  principle  of  public  pollcj  Works,  39  Conn.  91,    Storrs.  C.   J.,   in 

is  concerned,  a  parl^  Is  at  Itliertj  to  delivering    the   opinion   of  the   court, 

waive  a  statutory  provlslan    Intended  said :    "  If  It  be   conceded    that   there 

for  bis  benefit.     But  the   Intention   to  may  be  cases  when  the  declarations  or 

waive  such  benefit  must  be  clear.  White  acts  of  the  parties  to  *  contract  are  so 

V.  Connecticut  Mut.  L.  Ins.  Co.,  4  Dill,  express  and  unequivocal  that  It  would 

(U.  S.)  1S3.  not  only   be   practical  and   competent, 

A  party  may  waive  a  right  In  his  fa-  but  even  the  duty  of  the  court  to  de- 

Tor  created  by  statute,  the  same  as  any  termlne.  as  a  matter  of  law,  that  certain 

□Uier.  Tombs  v.  Rochester,  etc.,  R.  Co.,  rights  had  been   waived  and  could  no 

i8Barb.(N.Y.)5S5;  Shuttev.Thomp-  longer  be  Insisted  on,  those  casea  are 

son,  15  Wall.  (U.  S.)  159.  very  rare;  because  a  question  of  waiver 

By  participating  in  procuring  the  pas-  la  one  of  Intention,  and  most   usually 

■age  of  a  statute,  and  acquiescing  In  the  depends  on  acts  or  declarations,  which, 

same,  and  becomings  recipient  of  bene-  In  regard  to  their  character,  are  of  an  in> 

fit!  under  11,  one  may  waive  his  right  to  conclusive  or  doubtful  nature,  and   fur- 

iflerwardsqueEtionitsconstitutionality,  aUh    only  evidence  of    Intention   and 

Ferguson  v.  Landram,   5   Bush    tKy.)  grounds    of   inference  and   deduction, 

330;  96  Am.  Dec.  350.  which   it  Is  the  appropriate  proTlnce  of 

■     "  '        "■  '                    ....  a  jury  only  to  consider." 

.  _ ,.,,   -      -  ---  -^nd    see    Fox  v.  Harding,    7  Gush. 

aSi;48Am.Rep.438.     And  see  People  (Mass.)  530,  where   Bigelow,  J.,  said: 

I.  Murray,  5  Hill  (N.Y.)46S;  Vose  i>.  "  Indeed,  it  may  be  laid  down  as  a  gen- 

Cockcroft,  44   N.  Y.  415;  Ralston   -o.  eral   rule,   that  the  question,  whether 

Our^er,  la  Ohio  St.  in;  Estoppel,  the  evidence  in  any  case  establishes  a 

vol.  7,  p.  II,  waiver  of  any  legal  right  bv  a  party,  ia 

Id  Beecher  V.  Marquette,  etc.,   Roil-  one  of  fact  to  be  settled  by'the  verdict 

log  Mills  Co.,  45  Mich.  to8.  It  was  held  of  a  jury.     There  maybe  cases  in  which 

that  the  stockholders  might  waive  the  the  facts  are  few  and   simple,  and  the 

Irr^ularlty   In   a  corporate  mortgage,  acts  or   admissions  of  the  parties  clear 

SS6 
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admitted,  the  court  may  instruct  the  Jury  as  to  their  sufficiency 
to  establish  a  waiver,* 

T.  Should  Be  Spbcullt  Plbasid. — It  would  seem  that,  as  a 
general  rule,  waiver  should  be  specially  pleaded* 

and  unequivocal,  when  It  would  be  the  Pick,  (Mms.)  366;    17    Am.  Dec.  3G8; 

duty  of  the  court  I0  in«lruct   the  jury  Fiithbaclt  v.  Van  Du«ca,  33  Minn.  118; 

that  certain  legal  rights,  upon  which  a  Osborn  z\  Gantz.  60  N.  YT  540. 

party    might   otherwige    have  relied,  As  to  the  question  of  waiver  of  con- 

have    been    surrendered    and    can  ditionB  in  contracts  being  for  the  jurv, 

no  longer  be  insisted  on ;  but  these  are  tee  Chapman  v.  Colby,  47  Mich.  46; 

cases  where  tbe  law  affi»e«  certain  con-  Hale  Mfg.  Co.  t,  American  Saw  Co, 

sequences    to    acts    of    parties,    when  43  Mich.  350;  Phoenix  Ins.  Co,  r.  Mud- 

clearly   and   indisputably  proved.     So,  day,  5   Coldw,   (Tenn.)  c^i ;  FrankHn 

too,  In  judicial  proceedings,  for  the  fur-  F.   Ins,  Co,  v.   Updegra^  43  Pa.   SL 

therance  of  public  justice,  and  the  dis'  350;  Coursin  v.  Pennej-tvenia  Ins.  Co, 

couragement  of  dilatory  pleas  and  tech-  46  Pa.  St.  330. 

nical  objections,  parties  who  do  not  1.  Where  all  the  facts  and  circum- 
•easonably  avail  themseivea  of  their  stances  relating  to  the  subject  are  ad- 
legal  rights,  are  held  by  courts  t(f  have  mitted,  the  defendant  has  a  right  to 
conclusively  waived  them.  But,ordi-  require  the  court  to  instruct  the  jurr 
narily,  where  the  rightsand  liabilitiesof  whether  the  evidence  is  sufficient  la 
parties  depend  on  contracts,  and  a  vari.  establish  a  waiver.  Spring  Garden, 
«ty  of  transactions  and  dealings  aris-  etc.,  Ins.  Co.  v,  Evans,  9  Md.  10. 
ing  therefrom,  or  where  the  facts  are  WalTar  in  WWtUn. — Where  the 
contradictory  and  complicated,  it  is  a  agreement   as  to  the  question  ol  notice 

Suestfon  lor  the  jury  to  determine,  how  of  sale  by   a  pledgor  is  in  writing,  tbe 

ir   parties  have   waived  any  of   their  question  of  waiver  Is   for    the    court 

legal  rights.     In   all  questions   of  this  Monry  v.  Wood,  I3  Wta,  414. 

•ort,  BO  much  depends   on   the   Intent  3.  "nius  an  aTlegation  that  Ibe  plain- 

with  which  parlies  act,  that  it  would  be  tiff  had  performed  his  part  of  a  mutual 

impossible  for  courts  to  establish  any  executory  contract,  is  not  supported  by 

certain   rule  by  which  all  caiee  could  proof  that   the  defendant   had  waived 

be   governed.     They  must  necessarily  such  performance.    Such  waiver  should 

be  left  to  the  determination  of  juries,  be  specially  pleaded.     Colt   11.   Miller, 

whose  peculiar  province  it  Is  to   asccr-  10  Cush.   (Mass.)  49;   Palmer  r.  S*"- 

tain  the  Intent  of  parties,  as  gathered  yer,  114  Mass,  i ;  Freeland  v.  RItz,  154 

from   the   various   facts     and    clrcum-  Mass.  362 ;  Home  Ins.  Co.  v.  Duke.  43 

stances  proved  in  each    particular  Ind,  411.   See  i  Chilly's  Pleading (i^'b 

case."  Am.  ed.),  p.  335. 

In    Tiaynor    v.    Johnson,   1    Head  Where,  In   an  action  upon  an  insur- 

(Tenn.)  Ji,  the  plaintiff  let  her  slave  to  ance  policy,  the  defendant  pleaded  ihit 

the  defendant,  by   express  contract,  to  the  plaintiif,   in  violation  of  the  condi- 

be   employed   In  a   particular  service.  Uons  of  the  policy,    had    altered    ihe 

The  defendant  sublet  the   slave  to  be  buildings,  and   the  plaintiff    traversed 

employed    in    a    different    service,    In  this  plea,  it  was  held  that  evidence  of 

which  the  slave  was  taken  ill.     At  the  a  waiver  of  the  breach  of  condition  b/ 

suggestion  of  the  phvslcian,  the  slave  the    defendant    vras    not    admissible, 

was  taken  to  the  plainiifTs  house,  where  Diehl  i>.  Adams  Countv  Mut.InaCo., 

he  died.     In  a  suit  by  the   plaintiff  for  58  Pa.  St.  443;  9S  Am.  bee.  301. 

conversion,  it  was  held  that  the  mere  Where  the   payment  of  money  is  a 

fact  of    the    plalntllTs    receiving   the  condition  precedent    to    the   perform- 

slave,  under  the  circumstances,  was  not  ance  of  a  covenant  to  convey  land,  evi- 

In   itself   a   waiver  of  the  conversion,  dence  of  waiver  of  the  condition  is  not 

but  it  depended  upon  Ihe   motive  with  admissible   In  support   of  an  averment 

which  it  was  done,  which  was  a  ques-  of  performance.     Baldwin   !■,  Munn,  1 

tlon  for  the  jury.  Wend.    (N.  Y.)  399;  3o  Am.  Dec.  617. 

Whether   a   vendor   of   eoods     has  But  tee  to  the  eflect  that  evidence  of 

waived  a  condition  of  the  sale,  is  a  ques-  waiver    of  a    tender  by   the  opposile 

tion   for   the  jury.     Farlow  e>.  Ellis,  15  party  is  competent  under  an  allegation 

Gray  (Mass.)  333  ;  Smith  v.  Dennle,  6  offender.  Holmes  v.  Holmes,  9  N-^' 
686 
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TL  BFBCino  IviTiFCU  or  WUTXa — 1.  Waiver  or  Tariation  of 
Contract*  17  Snbie^aeiit  Agroement. 

a.  Simple  Contracts — (See  also  Contract,  vol.  3,  p.  889; 
Rescission,  vol,  21,  p.  68  et  seq.). — After  an  agreement  has  been 
reduced  to  writing,  it  is  competent  for  the  parties,  at  any  time 
prior  to  a  breach  of  it,  by  a  new  contract  not  in  writing,  either 
altogether  to  waive,  dissolve,  or  annul  the  former  agreement,  or  in 
any  manner  to  add  to,  or  subtract  from,  or  vary  or  qualify  the 
terms  of  it,  and  thus  to  make  a  new  contract.'     Waiver  of  a 

(»(.    See  klao  Woolner  v.  Hill,  93  N.  397 ;  Faimere',  el 

Y.j8:.  36;  Faulkner  t. 

Whert  a  vendor  of  land  bdng*  a  bill  But  Me  Pier  v.  Heinrichoflen,  5]   Mo. 

for  a  specific  performance  of  the  con-  333!   contra   Burgh   v.  Legge.  5  M.  & 

tract  igainst  the  Tcndee,  and  relie*  up-  W.  418.     See  Corder^  v.  Colvin,  33  L.. 

ona  waiver  of  objections  to  title  b^  the  I.  C-   Pan;   Lumbert  v.   Palmer,  39 

lalltr,  he  must  so  frame  hie   bill  as  to  Iowa  104. 

put  the  question  in  issue,  or  evidence  to         See  also,  to  tlie  eflect  that   matter  of 

prove  the  waiver  will  not  be  received,  excuse   for  not  making  demand  or  giv- 

Fue  V.  Greeley,  71;  III.  400.  ing  notice,  should  be  specially  pleaded. 

In  Colt  V.  Miller,  10  Cush.  (Mast.)  Alien   v.   Edmundson,    1    Eich.    719; 

^i.  Metcalf,   T.,  said:  "The  ground  Curtis   v.   State  Bank,  6  Blaclif.  (Ind.) 

iaken  by  the  plalntifT  Is,  that  the  defend'  311;   38  Am.  Dec.  143;  Hall  v.  Davis, 

ant.  bv  his  conduct,  waived  his  right  41  Ga.  614;   Frailer  v,  Harvle,  1  LiCt. 

to  be  'furnished  with  the  materials  ac-  (Ky.)  185;   Baumgardner  v.  Reeves,  35 

cording  to  the   agreement,    and    that  Pa.  St.  336. 
proof  of  such  waiver  supports  the  aver-         1.  Goss  i>.  Nugent,  3   B.  &  Ad.  64; 


It  that  the  plaintlfldid  fumisb  them     37  E.  C.  1..  33;  I.angden  v.  Stokes,  Crc 

"-  -  "o  the  agreement.     And  two     Car.  383 ;   Inge  o.  LIppingwell,  Dick. 

cited    (Taunton  Bank   v.     469;  Rogeti  f.  Atkinson,  i  Kelty  (Ga.) 


Richardson.  3  Pick.  (Mass.)  436;  Nor-  13;  Simonton  v.  Liverpool,  e 

ton  V.  Lewis,  3  Conn.  47S)  in  which  It  Co.,  51  Ga.60;  Mitchell  v.  Ins.  Co.,  54 

«u  held  that.  In  an  action  by  the  In-  Ga.   390 ;   Rigsbee  v.  Bowler,  17   Ind. 

dortee  of  a  note  against  the  indorse r,  167;   Todd    v.    Allen,   18    Kan.    543; 

•'    ■■ •' • -;*!- 


tlie  defendant  of  nonpayment  by  the  gin  v.  Goodwin,  63  Me.  391 ;  Watkins 
promisor,  was  supported  by  proof  that  v.  Hodges,  6  Har.  &  J.  (Md.)  38;  Mac- 
Ihe   defendant     waived     such     notice,    tier  o.  Wlrgman,  4  Har.  &  J.  (Md.)578; 


ThoK  decisions  have  often  lieen  ques-  Cutnmlngs  v.  Arnold,  3  Met.  (Mas.  . 
tioned  and  are  certainly  contrary  to  the  48^',  37  Am.  Dec.  135;  Hastings  v. 
' »  held  in   England.      Burgh  v.     '  - *'-       ' •    -    1. 


Lovejoy,  140  May.  161 ;  54  Am.   Rep. 
463;  Buel  V.  Miller,  4  N.  H.  196;  Graf- 


Lefge,  s  M.  &  W.  41S;  Chitty  o 

(lOth  Am.  ed.)  377.  But  supposing  toii  Bank  i>.  Woodward,  5  n!  H.  107; 
them  to  have  been  rightfully  decided,  zo  Am.  Dec.  566;  McMurphy  i'.  Gar- 
they  onlv  show  a  single  eiception  to  land,  47  N.  H.  333;  Perrine  v.  Cheeae- 
an  esUbfished  r^ile."  man,  11  N.J.  L.  176;  19  Am.  Dec.  388; 
Bills  and  ITote*— Flaftdlns  WalTer  of  King  v.  Morford.  i  N.  J.  Eq.  180 ;  Gou- 
DMnud and RMlBs.— In  Massachusttts  cher  v.  Martin,  9  Watts  (Fa.)  no;  Vi- 
and other  states,  a  waiver  of  demand  bus  v.  Wirting,  a  Yeatea  (Pa.)  350; 
and  notice  need  not  be  specially  plead-  Bryan  f.  Hunt,  4  Sneed  (Tenn.)  543; 
ed,  evidence  of  such  waiver  bemg  held  70  Am.  Dec.  J63;  Grandin  v,  U.  S.,  13 
admissible  under  an  allegation  of  de-  Wall.  (U.  S.)  506;  Swain  v.  Seamens, 
mand  and  notice.  Taunton  Bank  r..  9  Wall.  (U.  S.)  171;  Hewitt  v.  Brown, 
Richardson,  5  Pick.  (Mass.)  436;  Harri-  11  Minn.  i6j  -,  Hogan  1:  Crawford,  31 
son  V.  Bailey,  99  Mase.  610;  97  Am.  Tex.  634;  Wharton  r.  Mi>^souri  Car 
I>ec.  63;  Armstrong  v.  Chadwick.  137  Foundry  Co.,  i  Mo.  App.  ^81;  Vastine 
MaMi.  156;  Smith  t.  Poiilon,  87  N.  Y.  v.  Wvman,  5  Mo.  App.  <;^;  Allen  v. 
JM;41  Am.  Rep,  403;  Windham  Bank  Sowerbv,  37  Md.  430;  Cain  v.  PuUen, 
».  Norton,  31  Conn.  313 ;  56  Am.  Dec.  34  La.  Ann.  517 ;  Flanderi  13.  Fay,  40 
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contract  may  be  implied  from  nonperformance,^  and  the  subse- 
quent agreement  may  operate  only  as  a  conditional  discharge.' 

The  new  agreement  waiving  or  modifying  the  prior  one  musl 
be  supported  by  a  sufficient  consideration  *  and  must  be  proved 
clearly,*  and  if  the  prior  agreement  is  waived  or  abandoned  by 
mutual  consent  after  part  performance  or  part  payment  of  the 


Vt.  316;  Thurston  v.  Ludwig,  6  Ohio 
St.  li  67  Am.  Dec,  32S1  Emerson  v. 
Slater,  ai  How.  (U.  S.)  41;  Heatherby 
V.  Record,  t3  Tex.  49;  Morrill  v.  Cole- 
hour.  83  111.  616. 

The  new  contract  maj  be  proved 
"partlj  bj  the  wdlten  agreement,  and 
partly  by  the  Eubsequent  verbal  terms 
Ingrafted  upon  what  will  then  be  left 
ot  the  written  agreement."  Seman,  C. 
I.,  in  Gobs  v.  Nugent,  5  B.  ft  Ad.  64; 
27E  -   • 


consistent  with  the  former  contract,  it 
must  be  taken  to  rescind  It.  Patmore 
*.  Colburn,  1  C.  M.  &  R.  65;  Taylor  v. 
Hillary,  1  C.  M.  &  R.  741;  Sanderaon 
V.  Graves,  L..  R.,  10  Exch.  334. 

Thus,  where  a  contract  provided  for 
the  completion  of  a  building  by  a  fixed 
day  under  penalties  for  delay,  a  new 
agreement  for  additional  work  making 
it  impossible  to  complete  by  the  day 
fixed,  was  held  a  waiver  of  the  former 
stipulations  as  to  time  and  penalties. 
Thornhill  v.  Neats,  8  C.  B,  N.  S.  831; 
^  E,  C.  L.  830. 

But  a  subsequent  parol  agreement  to 
postpone  the  delivery  of  articles  under 
a  written  contract  without  seal,  is  not 
B  waiver  of  the  contract,  but  only  an 
enlargement  of  the  time  for  the  per- 
formance of  it.  Watkins  1'.  Hodges,  6 
Har.  a  J.  ( Md.)  38,  citing  cases. 

1.  Whether  the  new  sgreement  was 
substituted  for  the  old  and  thus  oper- 
ated as  a  rescission  or  discharge  of  it, 
must  lie  determined  by  the  intention  of 
the  parties,  to  be  ascertained  from 
their  correspondence  and  conduct. 
Rogers  v.  Rogers,  139  Mass.  440. 

Rescission  of  a  contract  may  be  im- 
plied in  some  cases  from  mere  non- 
performance for  such  time  as  indicates 
an  intention  of  abandoning  it.  Leake's 
Law  of  Contracts  (1893),  p.  683,  citing 
Rushbrook  i>.  Lawrence.  L.  R„  5  Ch. 
3;  Mills  I..  Havwood,  6Ch.  Div.  196; 
Llovd  V.  Collett.  4  Bro.  C,  C.  469; 
Guest  v.  Homfrav,  ;  Ves.  818;  Heapv 
V.  Hill,  a  Sim.  '&  S.  39;  Pollard  v. 
Clavton,  I  K.  &  J.  463;  Bond  v.  Wal- 
forj,  33  Ch.  Div,  238.     In  this  last  case 


iplied  from   three  years  cohabil 
without  marriage. 

Where  a  vendor  lold  land  In  lots 
subject  to  covenants  not  to  cany  on 
the  trade  of  a  beer  shop,  and  after- 
ward suffered  beer  shop*  to  be  opened 
and  supplied  them  with  tiecr,  it  was 
held  he  had  waived  the  coTcnants  orer 
all  the  lots,     Kelsey  ti.  Dodd,  p  L.  J. 

1.  The  subsequent  agreement  nnj 
operate  as  a  conditional  discharge  of 
the  old  agreement,  which  may  he  re- 
stored to  full  effect  upon  failure  ot  the 
new.  Firth  r.  Midland  R.  Co.,  L.  R, 
20  Eq.  100. 

B.  Emerson  v.  SUter,  aa  How.  (U. 
S.)4i;  Henning  v.  U.  S.  Ins.  Co,  47 
Mo.  431 ;  4  Am.  Rep.  332  ;  Wharton  0. 
Missouri  Car  Foundry  Co.,  I  Mo. 
App.577;  Flanders  II. Fay. 40  Vt 317; 
Bryan  if.  Hunt,  4  Sneed  (Teon.)  546; 
70  Am.  Dec.  162 ;  Thurston  v.  Ludwig, 
6  Ohio  St.  I ;  67  Am.  Dec.  318;  Adler 
■V.  Friedman,  16  Cal.  140;  McKinstrr 
*,  Runk,  ij  N.  J.  Eq,  60;  Courtenij 
V.  Puller,  65  Me.  i;8;  Malone  d. 
Dougherty,  79  Pa.  St.  53;  Hogan  v. 
Crawford,  31  Tex.  635;  Merkle  p. 
Wehrheim.  3a  III.  .1:34. 

Mutual  promises  constitnte  a  good 
consideration.  Thomason  v.  Dill.  .10 
Ala,  456;  McNish  v.  Reynold*,  9^  Ps. 
St,  483;  Thurston  v.  Ludwig,  6 
Ohio  St.  I. 

In  Adler  V.  Friedman,  t6  CaL  TiO, 
Cope,  ].,  said :  "  It  Is  obvious  that  tte 
new  agreement  must  be  valid  in  itself. 
and  such  as  may  be  made  the  buii  of 

«.  Falls  V.  Carpenter,  t  DeT,  &  B, 
Eq.  (N.  Car.)  173;  18  Am.  Dec.  591; 
McKinstry  t/.  Runk,  12  N.  J.  Eq.  60; 
McGrann  v.  North  Lebanon  R.  Co., 
M  P«-  St.  89 ;  Clifford  I-.  Kelly,  7  Ir. 
Ch.  333. 


allusions  to  ■  chsnge 
rail  to  overturn 
the  terms  ot  a  written  contract  Smifli 
V.  Garth,  32  Ala.  373. 
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consideration,  no  claim,  in  general,  can  be  maintained  with  refer- 
ence to  such  part  payment  or  part  performance,  unless  specially 
reserved.* 

b.  Contracts  Under  Seal — (See  also  Contract,  vol.  3,  p. 
892 ;  Release,  vol.  20,  p.  742V— By  the  strict  rule  of  the  com- 
mon law,  a  contract  under  seal  could  not  be  modified  or  waived 
before  breach,  by  parol  agreement,  but  this  has  been  superseded 
in  England,  by  the  supreme  court  of  judicature  act  by  which 
such  parol  agreement  may  be  pleaded  in  answer  to  the  deed ; 
and  the  tendency  of  the  decisions  in  the  United  States  has  been 
to  apply  the  same  rule  to  sealed  instruments  as  to  simple  con- 
tracts.*    In  equity  the  technical  rule  of  the  common  law  was 

1.  L»iiibHrn   V.  Cmden,  i  M.  &  G.     Lattimore  v.  Harion,  14  Johns.  (N.  Y.) 

-    Grimnun  *.  Legge,  8  B.   &  C.     330;   Dearborn   v.  CrOBS,  7  Cow.  (N. 

c,  E.  C.  L.  12^.    But  see  Thomas     V.)  4S;  lenks  v.  RobertBon,  i  Thomp. 


;  Grimnun  *.  Legge,  8  B.  &  C.  330;  Dearborn  v.  CrOBS,  7  Cow.  (N. 
in;  1.;  E.  C.  L.  12^.  But  see  Thomas  V.)  4S;  lenks  v.  RobertBon,  i  Thomp. 
t.  WillUms,  1  A.  &  E.  685.  &C.  (N.  Y.)  155;  McGrann  p.  NoriK 


Id  Lambnm  v.  Cruden,  3  M.  &  G.  Lebanon  R.  Co.,  39  Pa.  St.  89;  Shep- 

iS3;40E.C.L.3s8,Tlndal,C.  J.,Baid:  herd   v.   Wj'song,  3  W.  Va.  46;  Canul 

"NoDewcontractanBe«,bjimplrcatlon  Co.  u.  Raj,  loi  U.S.  jsj;   Whiting  v. 

□[  law,  upon  a  simple  dissolution  of  a  Heslep,     4    Cal.    337;    McDonalcT  v. 

•ppcial  contract  of  hiring  and  service.  In  Mountain  Lake,  etc.,  Co.,  4  Cal.  336. 

retpect  of    serricea   performed   under  But  Bee,  couira.  Loach  u.  Farnum,   90 

uich  special  contract  previously  to  its  III.  169;  Bamett  v.  Barnes,  73  III.  ai6; 

being  BO  dissoU'ed."     In   Grimman  v.  McMurphj  t>.  Garland,  47'N.  H.316; 

Ugge,S  B.&  C.3H;  is  E.C.L.  319,11  Cabe  v,  Jameson,    10  Ired.  (N.   Car.) 

waa  held  that  where  a  tenancy  at  rent  I93;5i  Am.  Dec.  3S6;  Smith  ».  Lewis, 

payable  quarterljr,  was   terminated  in  I4  Conn.  641;  63  Am.  Dec.  i8c. 

the  middle  of  a  quarter  by  mutual  con-  The  time  lor  the  performance  of  the 

tent,  the   landlord   could   not   recover  condition   of    a   sealed,   as   well   as   a 

rent  for  the  whole  quarter,  or /ra  rata,  simple,  contract,  maybe  enlarged  by 

So,  where  a  partnership  between  two  parol.     Dearborn  i'.  Cross,  7  Cow.<N. 

HiUcitora  was  dissolved  by  mutual  con-  Y.)  48;  Keating  v.  Price,  i  Johns.  Cas. 

sent,  unconditionally,  it  was  held  that  (N.  Y.)  23;  1  Cow.  (N.  Y.)  350;  Rat- 

a  bill  would  not   lie  by  one  partner  cllffe  v.  PembertoD,  i  Esp.  N.  P.  Cas.3(. 

against  the  other  for  a  return  of  a  part  In  Fleming  v.  Gilbert,  3  Johns.  (N. 

of  the  preaiiuin  paid  by  the  former  to  Y.)  538,  it  was  held  that  the  strict  per- 

Ihe  latter.   Lee  t>.  Page,  30L,  J.  Ch.857.  formance  of  the   condition  of  a  bond 

But  see  Watkins  v.  Hodges,  6  Har.  might  be  waived  by  parol. 

ft  J.  (Md.)  45,  where  Martin,  ].,  said  :  fa  an  action  for  rent  reserved  in  a 

"  If  the  original  contract  was  rescinded  sealed  lease,  the  leasee   may  prove  in 

by  the  parties  after  a  part  performance  defense  that,  after  the  delivery  o(  the 

by  the  plaioliff,  either  by  waiving  the  lease,  the  lessor,  for  a  good  consider- 

performance  of  the  residue  of  the  con-  atton,  entered  into  a  parol  agreement 

tract,  or  entering  Into  ■  new  one  so  In-  that  for  the  future  the  rent  should  be 

conaittent  with  the  first  that  they  could  reduced.      Hastings    v.    Lovejoy,   140 

not  stand  together,  the  plaintiff  might  Mass.  361 ;  50  Am.  Rep  463.     But  see, 

recover  for  the  part  performance  OH  a  renlra.  Loach  i'.  Farnum.  90  III.  368; 

general  count."  Bamett  v.  Barnes,  73  111.  216. 

ValTn   or  VarlAtlon  or  P»rtnertlilp  In  Iloldsworth  v.  Tucker,  143  Mass. 

llHclsi.— See   Partnership,  vol.  17,  374.   Fields,   T.,  aaid  ;  "It  mav   be   as- 

V-V^'lifg.  Gumed  that  !n  this  commonwealth,  in 

I.  ilastinga   v.   I^vejoy,   140  Mass.  an  action  upon  a  contract  under  seal 

3^1;  54  Am.  Rep.  463 ;  Holdsworth  ii.  which  Is  executory   upon  both   fiidee, 

Tucker,    i«    Mass.    374 ;  Munroe    v.  the   defendant  maj-   show   in   defense 

PerkJDs,  9  Pick.  (Masa.]  299;  Mill  Dam  that,  before  any  part  of  the  contract 

Poutidery  i>.  Hovey,  31    Pick.   (Mass.)  has  been  executed,  and  berore  a  breach, 

41;;  aiaedelli'.  Souther,  6  Gray  (Mass.)  the    partieB   have   agreed   to   vary   its 

51  i  Thomason    v.    Dill,    30  Ala.  456;  terms,  and  that  the  defendant  offered 
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always  disregarded.'     A  covenant  under  seal,  however,  cannot  be 
modified  or  waived  by  a  parol  executory  agreement.* 

The  waiver  of  a  sealed  instrument  by  parol  must,  as  in  the  case 
of  the  waiver  of  a  simple  contract,  be  supported  by  a  sufficient 
consideration,'  and  in  a  suit  upon  such  modified  instrument,  tbe 
action  should  be  in  assumpsit  and  not  in  covenant.* 


to   perform   the    contract  u  thus  va-  beM  tbat  the  new   and   ■upplcmeotil 

tied."  agreement  to  paj  five  hundred  dollan 

In  Morrill  v.  Colehour,  S3  III.  6z6,  more   waa   not  without  consldenlioB, 

It  was  gnid  that  "  the  rule  seems  to  be  and  was  binding.    Cooke   v.   Murphr, 

well    established   that   the  terms  and  70   III.  96.   See   Munroe   c  PerUi)s.'9 

conditions  of  a  written   contract,  and  Pick.  (Mass.)  19S. 

even    a  covenant,    maj  be   dispensed  4.  Vlckarj'  v.  Moore,   3  Walts  (Pa.; 

with  by  a  verbal  agreement  founded  456;  27    Am.  Dec.   323;  Lehigh  Coal 

upon  a  proper  condde ration."  Co.  v.  Harlan,  i^  Pa.  St.  4I9;  Carrier 

1.  Canal  Co. f.  Ray,  loi  U.   S.   531;  «.  Dilworth,  89  Pa.  St.  410;  Grorger. 

Hotfman  r.  Lee,  3   Watts   (Pa.)   336;  Farr,  46  N.  H.  171 ;  Dana  v.  Hancock, 

Barnes  v.  Llovd,  i  How.  (Miss.)    w  i  30  Vt.  619;   Braggs   v.   Vermont,  elc 

McCreery  i;.  Da/,  119  N.  Y.  i ;  i6Xm.  R.  Co.,  31  Vt.  211. 

St.  Rep.  793;  Nash  i>.  Armstrong,  loC.  In  Lehigh   Coal    Co.  t'.   Harlan,]; 

B.  N.  S,  159;  '*>  E.  C  L.  358;  Steeds  Pa.  St.  441,  Woodward,  J., said:  "Itii 

D.  Steeds,  33  Q;  B.   Div.   537  ;    Bullen  insisted,  and  so  charged  In  the  declara- 

and  Leake's  Prec.  in  Pleading  (4lh  ed),  tion,  that   the  defendants  wairv]  sod 

vol.  II,  p.  89.  dispensed     with     the    requirement  of 

In  Canal  Co.  v.  Raj,  lol   U.   S.  517,  their  assent  in  writing.     Su[^xxe  Ihey 

Strong,   J.,    said  :  "Notwithstanding  did,  would   covenant  then   lie  upon  a 

what  waa  said  in  some  of  the  old  cases,  sealed  instrument  so  modified  by  parol? 

It  is  now  recognized  that  the  terms  of  a  Let  it  be  noticed  that  this  was  not  1 

contract  under  seal  may  be  varied  by  a  condition  precedent   to    be   performed 

subsequent  parol  agreement.     Certain-  by   the   plaintiffs,   and   which  the  de- 

ly,  whatever  may  have  been  the  rule  at  (endanti  might  have  waived  by  psrol 

law,  such   Is  the  rule  in  equity."     See  without    impairing    the    integrity   ol 

SPBCific   Performahcb,   vol.  33,   p.  their  covenant,  or  the   plalntiffi'  right 

106].  of  action   thereon,  but  it  is  part  of  tlie 

3.  Coe  f.  Hobb}',  73  N.   Y.   148;   38  very    covenant    sued    on — one  of  tbe 

'  m.  Rep,  130;  Delacroix  11,  Bulkley,  conditions  on  which  the  doing  of  the 


13   Wend.      (N.   Y.)   73;    Stevens   v.    work,   and  the  consequent  llabililr  of 

Cooper,   I    Johns.   Ch.    (N.   "■       --■■-■  '     ■ ..:.:. 

-  ench  I'.New.sSN.Y.no; 

.3o;Ji 

'.  Robertson,  3  Thomp.  &  C.   (IM.  Y.)     sit,  and  not  covenant.     The  diMlnction 


;ooper,   I   Johns.   Ch.    (N.   Y.)     435;     the  defendants,  were  suspended,  *od  if 

'  ench  I'.  New,  38  N.  Y.  150;  Barnard     it   was   changed   by  parol,  the  defcnd- 

Darllng,  11  Wend.  (N.  Y.)3o;  Tenks     ants'  action  should  have  been  assunp- 


357;  Miller  i>.  Hemphill,  9  Ark.   4S9;  is  taken  in  Vickary  v.  Moore,  1  Watta 

Levy  V.  Very,  13  Ark.  148,  (Pa.) 457;  37  Am.  Dec.333,  and  followed 

S.  Hastings  v.  Lovejoj,     140  Mass.  in  other  cases  between    an  alieraikiD 

361;    54    Am.    Rep.    463;    Loach    i;.  of  the  plaintiff's  stipulations,  being  bul 

Parnum,  90  111.  370;   Barnard  v.   Dar-  conditions  precedent  to  the  action,  and 

ling,  tc   Wend.  (N.   Y.)   30;   28  Am.  thoie  of   the  defendant,  onwhichitit 

Rep.  I30  ;  Coe  v.  Hobby,  71  N.  Y.  148.  directly  founded.     The  performance  of 

Where  parties,  engaging  to   furnish  the  first  mav  be  waived,  so  as  to  enillle 

materials  and  perform  certain  work  In  tbe   plaintift,   without  more,  to  an  a c- 

the  erection  of  a  building,  claimed  that  tion  on  the  defendant's  covenants,  but 

they  had  made  a  mistake  of  five  hun-  to  sustain  a  count  based  tpecificallj  on 

dred  dollars  In  the  price  of   the   same,  covenants,  modified  by  parol,  would  rc- 

and  refused  to  go  on  and  complete  the  quire  us  to  give  to  the  whole  the  quality 

contract,    and    thereupon     the     other  and  effect  of  a  specially.    .     .    .    The 

party  verbally  agreed  to  pay  five  hun-  law  of  all  the   cases  is,   that    when  a 

dred  dollars  In  addition  to  the  original  plaiotilt  sues  on  a  covenant   which  has 

contract  price,   under   which  the  con-  been    modified    by   parol    in   a   point 

tractor^  completed  the  work,  it  was  essential  to  t  h  e  defendant'a  liabililji 
C40 
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c.  Contracts  Within  the  Statute  of  Frauds. — A  new 

agreement  altering  the  terms  of  a  prior  written  contract  within 
the  Statute  of  Frauds,  or  discharging  or  waiving  it  in  part  only, 
is  also  within  the  statute,  and  in  order  to  be  binding,  must  be  in 
writing,'  even  though  the  alteration,  waiver,  or  discharge  may  be 

the  iction   should    be   asiumpElt,  'the  Ad.  &  El.  57  ■  37  E.  C.  L.40;  Ptevini  r. 

written  contract  being  treated  as  aban-  Downing,  I  C.  P.  DIv.  jio;  or  to  vary 

doned,  or  used  no  further  than  to  mark  '  the  place  or  mode  of  delivery,  Moore 

the  terms  and  extent  of  the  new  atipu-  i>.  Campbell,  10  Exch.  323;  or  to  In- 

tations.' "  creaee  the  quantity  of  goods  to  be  de- 

Thus  a  parol  agreement  to  accept  the  Uvered,  Schullz  v.  Bradley, 57  N.  Y.646. 

delivery  of  goods   at  a  different  place  Under  a  written  contract  for  service 

from  that  stipulated  in  the  covenant,  for  more  than  a  year  at  an  annual  aal- 

icilt  not  render  a  change  in  the  form  of  ary,  It  is  inadmiMible  to  prove  a  subse- 

action    necesEarv.     McCombs  v.    Mc-  quent  oral  agreement  to  pay  the  salanr 

Kennan,  a  W.  &  S.(Pa.)  Ji6;  37  Am.  quarterly,  and  the  fact  that   payment* 

"  have  been  usually  made  quarterly  doea 

;  B.  ft  Ad.  not  vary  the  righta  of  the  parties.   Glr- 

"   wl)er,  10  and  v.  Richmond,  2  C.  B.  835  ;  53  E.  L. 

.,,..,,                   .   ,     levins  f.  L.  83s. 

Downing,    1  C.  P.  Div.  120;  Noble  v.  Parol  waiver  of  a  clause  of  forfeiture 

Ward,  L.  R.,  3  Exch.  135;  Marshal)  v.  in  a  contract  for  the  sale  of  land,  is  not 

Lynn,  6  M.  ft  W.   loq;   Hickman  v.  binding.      Williamson   v.   Paxton,   18 

Hiyne^  L.  R.,  10  C.  P.  59S;   Snelllng  Gratt.  (Va.)  491. 

11.  Thomas,  L.  R.,  17  Ekj.  303;  Abell  f.  But  a  condition  In  sacb  a  contract 

Munson.  18  Mich.   306;  too  Am.  Dec.  for  the   benefit   of   the    partj    to    be 

165;  Cook  11.  Bell,   iS  Mich.  387;  Mc-  charged,    may    be    waived    orally  by 

Euan  v.  Ortman,  34  Mich.  33^;  Brown  him.     Blood  v.  Hardy,  15  Me.  61. 

!'.  Sanborn,  11    Minn.  401;   Blood    v.  Where  the  vendee  haa  taken  a  deed 

Goodrich,  9  Wend.  (N.  Y.)  79;  14  Am.  of  land  in  which  it  Is  agreed  that  the 

Dec,ij[;Ha8broucki'.Tappen,is  Johns,  purchase -money  Is  not  to  be  paid  until 

<N.Y.)am];Schultzr. Bradley, 57  N.Y.  certain  Incumbrances   are   removed,  a 

646^  Long  V.  Haitwell,34  N.  J,  L,.  124;  subsequent  oral  agreement  upon  con- 

Elpy  V.  Anderson,  14  Pa,  St.  311;  Ladd  sideration,  by  which  the  vendee  waives 

D.  ifing,  1  R.  I.  314;  51  Am.  Dec.  634;  the  stipulation  as  to  incumbrances,  and 

Emerson  c.  Slater,  23  How.  (U.  S.)  43;  agrees  to  pay  the  money  absolutely.  )s 

Svain  v.  Seamens,  9  Wall.  (U.  S.)37l;  good,  since   the    deed   has   been  exe- 

D»na  p.  Hancock,  30  Vt.  617 ;   Packer  cuted  and  the  contract  relates  merely 

r.  Steward,  34  Vt,  130;  Heth  v.  Wool-  to  the  payment  of  money.     Negley  v, 

dridge,6Rand.  (Va.)6o5;  18  Am.  Dec.  Jeffers,  38  Ohio  St.  100. 

Jji;  Williamson  f.  Paiton,  iS  Gratt.  But  where  a  contract  for  the  aale  of 

(Va.)40];  Phelps  v.  Seely,  31  Gratt.  goods   is   taken    out  of  the  Statute  of 

(Va.)  ^5.  Frauds  by    the    payment    of    earnest 

Under  a  contract  for  the  sale  of  land  money,  and,  as  In  this  c8Ee,  is   not  re- 

it  Is  not  admissible  to  prove  a  subse-  duced  to  writing,  it  does  not  contravene 

quent  verbal  agreemen;!  to  waive  title  the  spirit  or  policy  of  the   statute  to 

•I  to  part,  Goss  v.  L.ord  Nugent,  j  B.  allow   its  terms  to  be  varied  by  parol, 

&Ad.  66;  27E.  C.L.  33;  ortosubsti-  any  more  than  to  allow  the  terms  of 

lule  a  different  time   for   completion,  the  original  contract  to  be  thus  proved. 

Hssbrouck   v.   Tapper,  ij  Johns.  (N.  Packer  11.  Steward,  34  Vt.  130. 

Y.)ioo;33E.C.L.  386;  Blood  w.  Good-  DUpenaaUon  or  Pertonnanca.— There 

rich,  9  Wend.  (N.  Y.)  79:24  Am.  Dec.  is  a  distinction  between  an  alteration  in 

121;  Stowell  o.   Robinson,  3   Blng.  N.  a  written  contract,  and   a   dispensation 

Ca>.92g;3]  E.  C.L.  3S6:  or  a  different  or  variation  of  performance  acceded  to 

mode  of   payment.     Cook  i>.  Bell,   18  by  one  party  at  the  request  of  the  other, 

Mich.  387.  without   any  binding  agreement  to  that 

So,  under  a  written  contract  for  the  effect,  which  may   be  proved   by  parol 

ule  ol  goods,  tt  is  not  admissible  to  evidence   as  being   equivalent   to   per- 

prove  a  verbal  ngreemenl  to  extend  the  formance.     Leake's  Digeat  of  the  Law 

time  [ordetiveiy,  Stead  K.Dawber,  10  of  Contracts  (1893),  p.  691.     See  Stead 
511 
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in  terms,  which,  taken  alone,  are  not  within  the  statute.*    This  'y 

principle  is  general  and  applies  to  contracts  required  to  be  in  ' 

writing  by  any  law.*  ^ 

The  contrary  rule  prevails  in  MassachuieUs,  however,*  and  in  | 


V.  Dawber,  to  Ad.  &  El.  57 ;  37  E.  C.     must  be  taken  to  be  tDatcritl.    Mv- 
L.  40,  where  thlg  distinction  Is  made.    >hall  v.  Lyan,  6  M.  &  W.  117. 

Thus,  where  the  vendor,  being  readj         In  Dyer  v.  Graves,  37   VL  375,  Bar- 
to  deliver  within  the  agreed  time,  with-     rett,  J,  said     -'"■■- 
holds  delivery  until  after  the   a^eed 
time,  at  the  request  of  the  vendee  who 
al^erward 


the 


iftid  that  the  orl^nal 
:a  unaltered,  and  that  the  ar- 
rangement has  reference  only  t< 
mode  ofperrorming  it.  But  if  the  \ 
or  requests  delay  In  delivery,  and  the 
vendee  aBsente,  the  vendor  can  no  long- 
er rely  on  the  original  contract,  be- 
cause he  cannot  aver  and  prove  that  he 
was  ready  and  willing  to  deliver  ac- 
cording 'to  its  terms,  and  he  cannot 
av^il  himself  of  the  contract  as  varied, 
the  variation  being  verbal.  Plevlns 
V.  Downing,  1  C.  P.  Div.  »aj ;  Tyera 
T<.  Rosedale,  etc.,  Iron  Co.,  L.  R.,  10 
Eich.  195. 

So,  if  the  vendee,  being  ready  and 
willing  to  accept,  assents  to  postpone- 
ment of  delivery  to  accommodate  the 
vendor,  and  at  his  request,  he  performs 
it  the  vendor,  who  Is  estopped 


The  books  show 
for  the  sale  of  IsDd, 
of  an  Interest  in.  or  concerning  lind, 
ibject-matter  of  1  dif- 
ferent character,  which  stands  In  the 
atract  upon  a  distinct  consideration, 
that  the  contract,  both  In  the  tubjrcl- 
the     matter  and  the  consideration,  is  diviti' 
nd-    bleand  separable, such  contract,  though 
not  In  writing,  may  be  enforced  by  suit, 
as  to  such  part  of  it  as  does  not  fill 
within  the  operation  of  the  Statute  of 
Frauds '.  wbile  that  statute  would  efiin:!- 
ually  preclude  an  action  upon  the  oUier 
part  of  it."     And  see  Ladd  v.  King,  1 
R.  I.  336;  51  Am.  Dec.  6J4. 

1.  Adier  V.  Friedman,  16  Cal.  140; 

Jones  V.   U.  S.,  ti  CL  of  CI.  ^^o■.  Si- 

monton  v.  Liverpool,  etc  Jds.Co_  ji 

Ga.  So;  Mitchell   i>.  Universal  L.  Idl 

Co.,  54  Ga.  390.   See  also  Rigsbee  n. 

Bowler,  17  Ind.  169. 

3.  A  contrary  view  prevails  io  M't- 

Us,  where  It  is  held  that  con- 

ithinthe  Statute  of  Frauds  may 


from  objecting  to   the  delay.     Ogle  v.     be  varied  In  any  of  their  terms  by  suIt' 


:,  L.  R.,  3  Qj  B.  37a.  For  oihe 
cases  which  seem  to  illuBtrate  this  dis- 
tinction between  a  dispensation  acceded 
to,  and  an  agreement  varying  the  prior 
contract,  see  Clark  v.  Dales,  30  Barb. 
(N.  Y.)  43;  Keating  v.  Price,  1  Johns. 
Cas.  (N.  Y.J  22 ;  1  Am.  Dec.  92 ;  Has- 
brouck  V.  Tappen,  15  Johns.  (N.  Y.) 
304.  See  also,  upon  this  subject,  Sales, 
vol.  21,  p.  537  (■/«?. 

One  who  verbally  assents  to  extend 
the  lime  for  the  performance  of  a  writ- 
ten contract  for  the  sale  of  land,  and 
thereby  puts  the  other  off  his  guard, 
will  ht  estopped  from  taking  advantage 
of  the  nonperformance  at  the  time 
agreed.  Longfellow  v.  Moore,  103 
in.  189. 
>  1.  The   agreement    being    entire, 


sequent  oral  agreement,  thna  placing 
such  contracts  upon  the  same  footing 
as  contracts  not  afTected  by  the  statute. 
Cummings  v.  Arnold,  3  Met.  (Matl.) 
486;  37  Am.  Dec.  155;  Hasting)  r. 
Lovejoy,  140  Mass.  36i ;  54  Am.  Dec 
463.  And  see  Blanchard  v.  Trim,  ]8  N. 
Y.  337,  tiling,  with  approval,  Cum- 
mings i>.  Arnold,  3  Met.  (Mass.)  4S6; 
37  Am.  Dec.  1.55.  This  latter  casewai, 
however,  thus  criticized  by  Greene,  C. 
J..inLaddn.King,  iR.  I.  224;  51  Am. 
Dec.  634:  "This  reasoning  does  not 
appear  to  us  to  be  satisfactor}-.  If  the 
agreement  for  substituted  performance 
has  been  performed  by  the  one  parly, 
and  received  by  the  other,  then  undoubt- 
edly it  is  an  accord  and  satisfaction  of 
_  _  the  written  contract.     But  a  tender  of 

parol  waiver  of  any  terms  must  be  in  performance  of  the  substituted  agree- 
writing,  no  difference  being  made  be-  ment,  not  accepted  by  the  other  parly. 
tween  terms  wilhin  the  EtaCute,  and  is  no  accord  and  satisfaction;  and,  if 
terms,  which  taken  alone,  are  not.  Har-  not  received,  it  is  then  executory  and 
vey  V.  Grabham.  5  Ad,  &  El.  61;  31  E.  performance  can  only  be  enforced  by 
C.  L.  270;  Dana  v.  Hancock,  30  Vt.  617.  suit.  In  such  a  state  of  things,  which 
Every  part  of  the  contract,  in  regard  is  in  force,  the  original  written,  or  the 
to  which  the  parties  are  stipulating,  substituted  verbal,  contract?  If  A  and 
642 
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equity  part  performance  of  such  new  oral  agreement  may 
take  it  out  of  the  statute  and  admit  it  to  proof  in  answer  to  a 
claim  for  the  execution  of  the  original  contract ;'  and  the  accept- 
ance of  a  substituted  performance  agreed  upon  by  parol,  may  be 
set  up  in  defense  in  a  suit  on  the  written  contract.' 

By  general  agreement  of  authority,  a  total  waiver,  discharge, 
or  rescission  of  the  prior  written  contract,  may  be  made  by  sub- 
sequent verbal  agreement.* 


they  agree  that  the  sale  should  be  of  Russ.  119;  Goss  t'.  L-ord  Nugent,  5  B.£ 
White-«cre  Instead  of  BUck-acre,  and  Ad.  65 127  E.C.  L. 33;  Morrill  i-.Cole- 
A  offers  to  conver  to  B  White-acre,  hour,  S3  111,  636;  Bowman  v.  Cun- 
kccording  to  verbal  agreement,  and  B  nlngham,  78  111.  48;  Tolson  v.  T0I- 
retuses  to  receive  it,  and  sues  A  on  the  son,  10  Mo.  736 ;  Buel  v.  Miller,  4  N. 
written  contract  for  the  sale  of  Black-  H.  196;  Stevens  v.  Cooper,  i  Johns.  Ch. 
icre,  can  B  set  up  the  verbal  contract  (N.  Y.)  ^V);  7  Am.  Dec.  ^99;  Dear- 
and  hU  tender  of  performance  of  It,  born  v.  Cron,  7  Cow.  (N.  Y.)  48; 
u  B  bar  to  the  action  F  la  the  verbal  Baldwin  v.  Salter.  8  Paige  (N.  V.)  475; 
igreeaient  of  any  more  force  because  Long  v.  Hartwell,  34  N.  J.  L.  135; 
performance  hasbeen  tendered?  .  .  .  King  v.  Morford,  i  N.J.  Eq.  374;  Neg- 
Uptm  the  principle  adopted  bj  the  ley  tj.  JefTers,  38  Ohio  St.  100;  Guthrie 
aopreme  court  of  JVauaciajelts,  the  i'.  Thompson,  i  Oregon  353;  Lncss  v. 
purchaser  under  a  written  contract  Mitchell,  3  A,  K.  Marsh.  (Vij.)  144; 
maj  be  deprived  of  the  land  he  agreed  Oug  ti,  Campbell.  6  Watts  (Pa.)  396; 
tor.  Hnd  compelled,  upon  the  strength  Bovce  v.  McCulIough,  3  W,  &  S. 
of  a  subsequent  verbal  agreement  of  (Pa.)  439;  39  Am.  Dec.  35:  Shoofstali 
which  performance  has  been  tendered,  t>.  Adams,  1  Grant  {Pa.)  313;  Espy  v. 
to  accept  other  land.  We  think  if  the  Anderson,  14  Pa.  St.  311 ;  Dayton  v. 
performance  (s  changed  the  contract  Newman,  19  Pa.  St.  196;  Kline's  Ap- 
is changed ;  that  when  there  Is  a  sub-  peal,  39  Pa,  St.  466;  Carver  v.  Mc- 
itttuted  performance  agreed  upon,  Nulty.  39  Pa.  St.  485;  Lauer  v.  Lee, 
whether  as  to  time  or  subject-matter,  4]  Pa.  St.  173;  Raff  ens  bergerf.  Culli- 
there  is  a  substituted  contract,  and,  It  son,  38  Pa.  St  416;  Fleming  v.  Mar- 
it  relates  to  land.  It  must  be  In  writ-  tin,  3  Head  (Tenn.)  49;  Walker  v. 
log."  WheatiT,  »  Humph,  (Tenn,)  119. 
t.  Legal  V.  Miller,  3  Ves.  399;  Price  But  see  Huffman  v.  Hummer,  tS  N. 
' "  Wllkins  V.  Evans,  i   Del. 


'.  Dver,  17  Ve».   364;  Stowtenburgh     L   Eq.   90;  W 

',  Tompkins,  9   N.  j.   Eq.  337.      See     Ch.  16^. 

ho  Wtltlamaon    v.    Paiton,    18  Gratt.  In  Texas,  il 


,  it  has  been  held  that  an 
(Va,)  493,  agreement    to    rescind    an    executory 


1.  A  substituted  performance  agreed  contract   relating  to   land   must  be  i' 

upon  by  parol  actually  performed    and  writing.     Dial  v.   Grain,   10   Tex.  454. 

accepted,  may  be  set  up  in  defense  In  a  See  also  Jevne  v.  Osgood,  57  III,  340. 
suit  in  the  written   contract,  as  being         Specific    performance    Is    refused 

3 Divalent  to  the  performance  stlpulat-  where   by  parol  a  new  contract  Is  sub- 

for.    Long   v.    Hartwell,  34  N,   J.  slituted  for  the  old.  and  If  the  defend- 

L.  134;  Leather  Cloth  Co.  !>,  HieronI-  ant    docs    not  set  up  the  statute,  and 

mus,  L,  R..  10  Q^  B.  140.  admits   the  second  or  substituted  con- 

And  it  may  be  shown  In  defense,   in  tract,  specific   performance  will  be  de- 

atuit  upon  the   written  contract,  that  creed  of   the  latter,     Ryno   v.  Darby, 

jKrformance  was  waived  by  the  plain-  20  N,  J,  E<j,  331, 

tiff  verbally.     And  after  performance  is  Proof  of  the  oral  waiver  or  rescission 

due.  a  substituted    performance    mav  must  be  clear  and  convincing,    Clilford 

diicbaige  liability  by   way   of  accord  v.  Kelly,  7  I r.  Ch.  333;   Buckliouse  f. 

and  titisfaction.     Lawrence  n.  Dole,  11  Crossby.  2  Eq.  Cas.  Abr,  32;   Price  t. 

•  ---    "  "  Dyer,  17  Ves,  363;    Robinson  v.  Page, 

, ,„,  3  Russ.   119;    Walker   v.  Wheatly,  3 

Price  V.  Dyer,  17  Ves.  363;  Clifford  v.  Humph.  (Tenn.)  134. 
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2.  Vendor  and  Pnrchaser — a.  Waiver  of  Right  to  Object  to 
Title. — The  purchaser  of  land  may  waive  his  right  to  object  to 
the  title  of  the  vendor  either  expressly,*  or  by  implication  arising 
from  his  conduct,  as  by  entering  into  possession  and  exercising 

acts  of  ownership,*  continuing  in    possession   an   unreasonable 

1.  See  BiBcklow  f.  Law*,  3  Hare  40;  so;  on  the  conlrarj',  it:  appeart  to  me 

Oakden  v.  Pike,  34  L.  J.  Ch.  6)o;  Want  that  by  railing  to  give  anv  objection  or 

t.  Slallibrass,  I-.R.,  8Exch.  17s; /ir  re  requisition  within  the   stipulated  time, 

Tanqiteraj-Willaume,  10  Ch.  Dlv,  465.  he  cannot  be  taken  to  have  waived  that 

In   these   cases  the  agreement  of  the  which  wag  the  foundation  of  the  whole 

parties  contained  a  Etipulation  that  all  contract,  and  which,  on  the  face  of  Ihe 

objection!  not  cent  in  within  a  certain  defendant's  own  abstract,  is  shown  not 

time  afler  the  delivery  of  the  abstract  to  eiist."     And  see  /■  re  Tanqueraj- 

■hould  be  considered  as  waived.  Willaume,  30  Ch.  Div.  473,  to  the  eCTecI 

Such  astipulation  contemplates  the  that  such  a  stipulation  does  not  prevent 

delivery  of  a  complete  abstract,  and  the  a  purchaser  from  raising,after  the  time 

time  limited  for  taking  objectiona  runs  limited,  an  objection  "going  to  the  root 

only  from  the  delivery  of  such  atwtract.  of  the  title-" 

Want  c.  StallibraB8,L,R„8  EKch.i7s,  3.  A  vendee  under  a  contract  for  the 

Kelly,   C.   6. ;    Blacklow   v.   Laws,   3  purchase  of  a  lease,  waives  his  right  to 

Hare  40,  call  for  the  production  of  the  lessor's 

If  the  vendor,  after  the  time  specified  title  by  paj'ing  part  of  the  puichaK- 

for  sending  in  objections,  receives  ob-  money,  entering  Into   possession,  snd 

jections  and  requisitions,  and  negotiates  mortganng   his   interest.     Hayden  v. 

upon  them  with  the  vendee,  and  does  Bell,  1  Beav.  337. 

not  insist  upon  the  stipulation,  he  A  purchaser  under  ■  contract  con- 
waives  it.  Oakden  v.  Pike,  34  L.  J.  taining  no  provision  as  to  posaeuion, 
Cb.  620.  took  possession  of  the  premises  Immedi- 

In  Want  t'.  Stallibrass,  L.  R.,  8  Exch.  ately  after  the  signing  of  the  contracu 

175,  the  contract  of  sale  provided  that  and,  after  having  notice  of  certain  de- 

the  vendor  should  deliver  an   abstract  fects   in  the  title  irremovable  by  the 

of  title  within  seven  days,  and  that  all  vendor,   continued   in    possession  and 

objections  not  delivered  within  fourteen  made  considerable    struetural   alten- 

days  after  the  delivery  of  tbe  abstract  tions  in  the  house.     Hie  court  held  tint 

should   be  considered   as  waived,  and  he  had  waived  hia  right  to  require  the 

that  the  deposit  of  the  vendee  should  be  removal  of  the  derecis,  or  to  repudiate 

forfeited  in  case  of  his  failure  to  com-  the  contract.     In  re  Gloat's  Contract, 


ply  with  the  conditions  of  the  contract.  33  Ch.  Dlv.  310.  Here  Fry,  J.,  said: 
Tiie  vendee  paid  a  deposit,  and  the  vend-  "Before  considering  the  facts  of  this 
T  delivered  an  abstract  within  seven     case,   I   will   take   the   opportunitr  ot 


days  atK 

title.     U 


;  vendee  paid  a  deposit,  and  the  vend-  "Before  considering  the  facts  of  this 
lelirered  an  abstract  within  seven  case,  I  will  take  the  opportunitr  ot 
days,  which  showed  that  he  had  no  title  observing  that,  in  my  judgment,  tacre 
to  the  premises.  More  than  fourteen  is  a  broad  distinction  between  cues 
alter,  the  vendee  objected  to  the  in  which  the  contract  provides  that  a 
Upon  suit  by  the  vendee  to  re-  good  title  shall  be  shown,  and  also 
cover  his  deposit,  it  was  held  by  Kelly,  provides  that  possession  may  lie  taken 
C.  B.,  that  be  might  recover  on  the  by  the  purchaser  before  the  title  is 
ground  that  no  complete  abstract  bad  completed,  and  cases  in  which  llie 
been  delivered,  and  that,  therefore,  the  purchaser  takes  possession  without  any 
time  limited  for  taking  objections  had  express  stipulations  in  the  contract 
never  begun  to  run ;  by  Pollock,  B„  on  And,  again,  there  is  a  broad  diitioc- 
the  ground  that  the  stipulation  did  not  tion  with  reference  to  acts  which  may 
apply  to  the  case  of  the  vendor's  being  amount  to  a  waiver  of  the  right  to 
unable  to  g^ve  anf  title,  but  only  to  ob-  insist  on  a  good  title,  tietwecn  cases  io 
jections  which  might  have  been  prop-  which  the  objections  to  the  title  of 
erly  enforced  against  a  vendor  who  had  which  the  purchaser  knows  are  reraov- 
a  title.  "  The  basis  of  the  contract,"  able  by  the  vendor,  and  cases  in  which 
said  Pollock,  B.,  "  is  that  the  vendor  they  are  irremovable.  For  instance, 
has  a  title,  and,  although  parties  might,  If  the  purchaser  takes  possession  know- 
by  their  conditions  of  sale,  waive  even  ing  that  the  vendor  has  mortgaged  the 
this,  I  do  not  think  the  plaintiff  has  done  property,  tbli  will  not  amount  to  a 
544 
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length  of  time  before  objecting  to  the  title  as  set  forth  in  the 
abstract/  or  by  accepting  a  deed  from  the  vendor  without  objec- 

walTcr  of  his  right  to  have  the  mort'  eioo,  be<Dg  let  into  pouession  of  the 
gtge  paid  o(T  by  the  vendor.  On  the  remainder  of  the  prcmlBei  at  the  date 
olher  hand,  if  a  purchaler  knew  that  so  fixed.  The  defendant,  prior  to  bU 
the  estate  which  he  had  agreed  lo  pur-  taking  poBEeation,  had  raited  objec' 
chsse  was  subject  to  a  right  of  sporting  tlons  to  the  title,  which  were  after- 
over  it,  vested  in  some  third  penon  over  ward  the  luhject  of  correspondence 
whom  the  vendor  had  no  control,  taking  and  discussion,  down  to  the  time  when 
possession,  by  the  purchaser,  with  the  defendant  refused  to  complete  hi* 
kaowledge  of  the  existence  of  this  right,  purchase.  The  court  held  that  posses- 
vould  be  a  waiver  of  bis  right  to  call  sion  thus  taken  amounted  only  to  evi- 
far  the  release  of  the  sporling  right,  or  dence  of  an  acceptance  of  title,  which 
ID  repudiate  his  contract  If  It  could  not  might  be  rebutted  bj  circumstance* 
be  released."  showing    that  it  wa»  not  intended  by 

1.  A  vendee,  being  a  tenant  already  the    partiei   to  have   that  etfect;  and 

in  possession,  waivec  bit  right  to  object  that   the  conduct  of  the  parties  showed 

\a  the  title,  and  accepts  the  same  by  conclusively  that  there  was  no  such  In- 

retainmg  the  abstract  for  five  monthi  lention  in  this  case.     Hjrde  v.  Warden, 

without   objection,   and  on    being  re-  3   Exch.  Div.  71.    Comfart  Kountae  v. 

quired  by  the  vendor  to  complete  with-  Helmuth,  67  Hun  (N.  V.)  343. 
in  fourteen  days,  by  merelv  asking  for        The  defendants  in  1849  purchased  an 

the  piodnction  of   the   title  deeds   to  equity  of   redemption,   the  agreement 

*erify  the  atntracl.     Fegg   ■v.  Wiiden,  containing  a  stipulation  for  immediate 

16  Beav.  139  possession    and   lor  the  delivery  of  an 

The  defendant,  after   being  let  into  abstract  when  required  by  the  defend- 

possession    in    accordance    witb    the  ants    at    their    expense,   and   also    an 

terms  of  the  contract  of   purchase,  re-  agreement  by  the  defendants  to  indem- 

ctived  the  alntract  oi  title  and  made  nlfy  the  vendor  against  the  payment  o( 

no  objection  to  it  for   more  than  two  the  mortgage   and  interest.     The  de- 

years,  in   which  time  be  made  altera-  fendants   took  possession   In   i8jo  and 

tioDE  in  the  premises  and  let  them,  and  remained  In    possession    until    1853. 

also   wrote    to    the    plalntifT    several  They  had  never  required  an  atiatract, 

times   asking    for    indulgence,    end  and  had  allowed  the  mortgage  Interest 

promislDg  to  pay  the  purchase- money,  to  fall  in  arrears,  and  the  mortgagee* 

The  court  held  that  he  had  waived  his  bad  sued  the  vendors  and  had  notified 

right  to  an   examinatJon  of  the  title,  the  tenants   to  pay  rent  to  them.     The 

Margravine   of    Anspach   v.   Noel,     t  court  held  that  the  defendants  bad  lo*t 

Madd.  171.  the   right   to   investigate  the  title,  and 

The  defendant,  having  contracted  specific  performance  was  decreed  with 
10  purchase  the  premises  in  1S14,  en-  costs.  Sibbald  v,  Lowrie,  18  Jur.  141. 
ttred  into  poaseESion  shortly  after,  and  In  this  case,  Stuart,  V.  C.,  said:  "If 
thenceforth  remained  in  possession,  the  agreement  for  the  purchase  slip- 
thr  vendor  filing  his  bill  for  specific  ulaled  for  Immediate  possession,  and 
perlormance  in  1833.  Repeated  appli-  also  for  the  delivery  of  an  abstract, 
ciiions  were  made  to  the  defendant  to  the  mere  taking  possession  according  to 
complete  the  purchase,  or  to  state  ob-  the  terms  of  the  agreement  wa*  no 
jections  to  the  title.  The  defendant  waiver  of  the  right  to  investigate  the 
stated  certain  frivolous  objections,  abstract,  which  must  be  taken  to  show 
and  Hnalty  refused  to  have  any  further  a  good  title ;  but  although  that  waa 
diKuision  of  tbe  matter.  The  court  the  general  rule,  still  the  acts  and  con- 
held  that  the  defendant,  by  continuing  duct  of  the  parlies  might  materially 
in  pouession  under  such  circumstances,  vary  their  rights.  In  the  case  cited  of 
h»d  waived  any  objections  to  the  title.  Margravine  of  Anspach  v.  Noel,  1 
Hall  V.  Laver,  3  Y.  &  C.  197.  Madd.  171,  there  was  an  instance." 

The  defendant,  having  agreed  to  Where  the  purchaser,  at  his  own  re- 
take Hn  underlease,  took  possession,  quest,  and  not  under  the  contract  of 
with  the  knowledge  and  consent  of  the  sale,  took  possession  of  the  premises 
plaintiff,  of  part  of  the  premises,  about  after  an  atutract  had  been  delivered, 
a  month  before  the  date  fixed  bj-  the  promised  to  pay  part  of  the  purchase* 
sgreement  for  his  entering  into  posses-  money,  and  made  no  objection  to  the 
38C.o(L.— 35                           646 
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tion.^     But  merely  taking  possession  in  pursuance  of  a  stipula- 

title  until  long  after  when  suit  wai  In  MorMit  r.  Stearos,  40  CiL  ^jS, 
threatened,  it  wan  held  that  be  had  Wallace.J.,  said:  "There  is  no  doulit 
waived  all  objections  apparent  upon  that  It  is  not  such  a  deed  as  the  con- 
the  abstract  delivered,  but  not  any  ob-  tract  of  sale  had  provided  for.  Bat 
jection  not  so  appearing  on  the  ab-  tbe  objection  wilt  not  avail  the  de- 
•tract.  Bown  i',  Steneon,  14  Beav.  631.  fendant,  for  several  reasoni.  Tbe  lira 
In  this  case,  the  Master  of  the  Roll*  is,  that  he  made  no  objection  to  it  ti 
said:  "  Prima  facie,  however,  taking  the  time,  on  these  oranjothergroandt. 
possession  after  an  abstract  had  been  If  he  had  made  such  an  objection,  tlie 
delivered,  and  not  in  pursuance  of  an j  plaintiff  might  have  prepared  aDotbir 
provision  in  the  conditions  of  sale,  is  a  in  accordance  with  the  exact  termi  of 
waiver  of  the  objections  appearing  on  the  contract  in  these  particulais.  A 
that  abstract,  and  it  lies  on  the  pur-  party  who  intends  to  object  to  the  pro- 
chaser  to  rebut  this  presumption.  This  posed  conveyance,  under  such  ciicum- 
is  not  to  be  done  b/  merel;  saying,  at  a  stances,  will  be  held  to  do  so  il  tbe 
subsequent  time,  '  I  did  not  so  intend,'  time  of  its  presentatloD,  or  he  msT 
It  must  be  shown  that  the  presumption  take  time  to  consider  it,  or  to  consuu 
is  rebutted  by  a  fair  inference  to  be  counsel,  but  be  cannot  be  permitted  to 
derived  from  the  acta  of  the  person  retain  the  proposed  deed  withoat  ob- 
himself.  The  rule,  it  Is  to  be  observed,  jection,  or  reservation  of  the  right  to 
II  founded  on  reason,  because  ailer  the  object,  and  afterward,  when  sued  for  a 
purchaser  has  taken  possession  of  the  breach,  set  up  the  objection  for  tbe 
property  it  may  become  altered,  dl-  first  time,  in  answer  to  the  action.'' 
lapidated,  or  employed  for  injurious  Where  the  vendor  tenders  a  deed  to 
purposes.  To  all  which  the  vendor  can  the  vendee,  and  the  vendee  make*  no 
oay  nothing,  if  the  property  really  be-  objection  to  the  deed,  does  noteiamioe 
longs  to  the  purchaser,  which  it  does  it,  nor  express  a  willingness  to  accept 
when  he  has  accepted  the  title.  Where  a  proper  deed,  but  merely  declares  bii 
possession  is  taken  under  the  conditions  inabili^  to  pay  for  the  land,  be  walTei 
of  sale,  before  the  title  is  shown,  if  any-  all  objections  to  the  deed  tendered,  and 
tbinglikewasteiscommilted, the  vend-  cannot  interpose  the  objections  when 
or  wottld  be  entitled  to  an  injunction  sued.  Moak  n.  Bryant,  51  Miss.  j6o. 
to  prevent  it;  but  in  the  other  case  no  1(  a  lease  tendered  ^r  acceptance 
injunction  would  be  granted.  The  dilTers  in  various  particulars  from  the 
question  is  not,  in  fact,  as  stated  in  form  agreed  upon  by  the  parties,  and 
argument,  whether  the  defendant  has  the  proposed  lessee,  without  ohjecliog 
waived  having  a  good  title  thereon  to  thereto,  expreases  hit  unwillingness  to 
the  property  he  has  bought,  but  wheth-  accept  a  lease  in  anj  form,  he  may  be 
er,  an  abstract  of  the  title  being  de-  found  to  have  waived  a  strict  conpll- 
livered  to  him,  he  has  not  waived  his  ance  by  the  lessor  with  the  terms  of 
rightof  calling  on  the  vendor  to  remove  the  agreement.  Freeland  v.  Riti,  154 
any   objection  which   may    appear  on  Mass.  3^7. 

the  face  of  it.     If  the  abstract  had  been         In  a  suit  by  the  vendor  against  (be 

merely  illusory,  another  question  might  vendee  upon  the  contract,  it  was  held 

have    arisen,  viz.,    wbeUier    his    acts  error  in  the  court  to  refuse  to  admit  cv- 

amounted  to  an  intention  to  perform  idence  that,  when  tbe  vendor  tendered 

the   contract  without  any  title   at  all.  the  deed  and  bond  in  fulfillment  of  bii 

,     .     .     I  repeat  that  if  tbe  defendant  part,  no  objection  was  made  to  either, 

had  brought  forward  any  objection  to  for  form  or  substance.    Coolej,  C.  J^ 

the  title  not  appearing  In  the  abstract,  said  that  "a  failure  to  object  would  not 

I   should  not  tuve  compelled  him  to  be  conclusive  on  the  question  of  waiver 

complete  the  contract  till  thalobjection  of  objections,  but   It  would  be  an  im- 

had  been  removed."  portant  circumstance  lo  submit  to  tite 

1.  A   vendee   may  be  held  to  have  jury"  and  that  the  "waiver  ought  to  be 

waived  an  objection  to  a  deed  by  not  very  full  and  distinct  before  it  should 

Insisting  on  it  at  the  time,  and  continu-  be  received  as  satisfactory."     Gault  c. 

ing   negotiations   on  other  matters  of  Van  Zile,  37  Mich.  11. 
the  sale.     Drescl  v.  Jordan,  104  Mass.         Undcracontractprovidingforposses- 

407.    And  see  Kennialon  v,  Blakie.  121  sion  by  the  vendee  and  for  the  placinf 

Mass.  553.  of  the  title  deeds  la  escrowi  to  be  de- 
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tion  in  the  contract  is  a  matter  of  little  significance,*  and  one  is 
not  precluded  from  objecting  to  a  title  by  the  fact  that  his  counsel 
has  approved  of  it.*  A  purchaser,  by  declining  to  proceed  with 
the  performance  of  a  contract  of  sale,  waives  his  right  to  require 
a  tender  of  a  deed  from  the  vendor .■ 

livercd  when  mil  the  pajrmcnts  hnd  been  to  the  deed  at  the  time  (t  wat  tendered, 

made.  Itwa«  held  that  the   vendee  had  which  he  now  raises,  waived  the  objec- 

wiiied  all  formal    objections    to    the  tion,   but    submitted   the    question  of 

deeds  bjr  posaesalon  of  the  premites  for  waiver  to  the  jury.    The  statement  In 

foar  rears,  and  \ty  part  payment  of  the  the  tirst  parsgraph  of  the  opinion,  how- 

purchase- money   af*er   the   deposit  of  ever,  is  too  broad  if  applied  to  substan- 

thc  deeds  In  escrow,  without  objection,  tial  changes  In  contracts,  and  seems  to 

Thayer  v.  Torrev,  37  N.  J.  L.  339,  have  misled  the  presiding  justice  in  the 

In  Gernsh  i:  Norrls,  g  Cush.  (Maaa.)  case  at  bar." 
167,  Dewej',  J.,  said  :  "If  a  party,  who  I.  The  taking  possMsion,  where  in 
la,  by  his  covenant,  bound  to  receive  a  pursuance  of  a  stipulation  In  the  con- 
deed  from  another,  makes  specific  ob-  tract  providing  for  such  taking  before 
jectlons  to  the  deed,  this  Is  a  waiver  of  completion,  is  a  matter  of  little  sig- 
ill  others  that  are  of  such  a  nature  that,  nlflcance  in  determining  whether  the 
if  stated  by  the  party,  they  might  have  purchaser  has  accepted  the  title.  See 
been  obviated  by  him  who  was  to  de-  Sibbaldt.  Ixiwrle,  18  Jur.  141 ;  Sown  v. 
liver  the  deed.  In  such  case,  if  the  ob-  Stenson,  14  Beav.  631;  /h  rr  Gloag*! 
jection  taken  be  removed,  the  others  Contract,  13  Ch.  Div.  MO;  Wrlghl  v. 
are  to  be  treated  as  waived."  See,  as  Griffith,  i  Ir.  Ch.  703;  Page t'.  Greeley, 
modi^ng  this  statement,  Holdsworth  75  111.  400;  Osborne  v.  Harvey,  I  Y.  ft 
f.  Tucker,  143  Mass.  369.  InthisUtter  C.C.C.116.  In  this  lastcase  it  was  held 
case,  an  action  on  a  bond  for  the  con-  that  the  purchaser,  who  had  entered  tn- 
veyance  of  a  parcel  of  land,  it  appeared  to  possession  by  virtue  of  the  condi- 
Ihal  one  of  the  boundaries  of  the  land  tions  of  sale,  had  not  waived  his  right 
described  In  the  bond  was  "  southerly  to  object  to  the  title  by  stubbing  up  an 
by  F.  St.,"  and  that  the  boundary,  as  osier  bed,  levelling  part  of  the  land,  and 
given  In  the  deed  tendered,  was  "  south  filling  up  a  frud. 

by  the  north  line  of  contemplated   F.  3.  Deverell  v.   Botton,  iS  Ves.  514, 

St."    When  the  parties  met  before  the  See  McCulloch  v.  Gregory,  i  K.  «  J. 

trill,  the  only  oiijectlon  made  by  the  386,  igi. 

plaintiff  to  this  description  was  to  the  %.  Land   that   without    the    owner't 

word  "contemplated.'    At  the  trial  the  knowledge  was  under  attachment,  was 

plaintiff  took  the  objection  for  the  first  sold  at  auction,  ten  days  [>eing  "  allowed 

time  that   the  description  In  the  deed  to  examine  the  title,  within  which  time 

did  not  convey  the  land  to  the  center  of  the  property  must  be  settled  for  at  the 

the  street.    On   the  question  whether  office  of  the  auctioneer."     The  attach- 

the  plaintiff  had  waived  this  objection,  ment   was   not  discharged   within   ten 

the  judge  instructed  the  jury  in  effect  days,  but  within  that  time  the  purchaser 

that,  if  the  plalntliT  was  willing  to  ac-  wrote  to  the  auctioneer,  declining  "to 

cept  the  deed  If  the  word  "contemplal-  proceed  further  in  the  matter,"  as  he 

ed^was  stricken  out,  she  waived  the  considered  "the  whole  proceeding  in- 

iubstanlia)  mistake  in  the  boundary  of  valid."     In  an  action  upon  the  contract 

the  land  whether  she  knew  It  or  not.    It  against  the  purchaser  to  recover  dam- 

wu  held  that  thisrulingwas  erroneous  ages  for  nonperformance,  It  was  held 

— that  the    jurv    could   not   properly  that  his  letter  was  a  waiver  of  his  right 

find  that  the  plaintiff  waived  the  defect  to   object   that   there  was  an     Incum- 

in  the  deed,  unless  they  found  sheknew  brance  upon  the  land,  and  that  being  an 

of  it,  and  as»ented  to  the  change  in  the  absolute  refusal  to  perform,   it  excused 

boundary.     Such   assent   need  not   be  the  vendor  from  tendering  a  deed,  or 

expressed   In  terms,   but   It    must    be  discharging  the  incumbrance.     Curtis 

found   to    have  existed   as  a  fact.     Of  v.  Asplnwall,  114  Mass.  187.     See  Car- 

Gtrrish  v.  Norrfs,  9  Cush.  (Mass.)  167,  penter  v.  Holcomb,  105  Mass.  j8o. 

the  court  said  :  "  The  justice  who  pre-  Where  the  purchaser  refused  to  per- 

■Idtd  at  tlie  trial  did   not  rule  that  the  form  the  contract  on  the  ground  of  a 

defendant  by  not  taking  the  objection  specific  objection   to   the  title,   which 
M7 
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But  the  question  of  implied  waiver  is  one  of  fact  depending 
upon  the  intention  of  the  purchaser,  to  be  determined  upon 
by  the  circumstances  of  the  case.*  In  order  that  the  waiver 
may  be  conclusive,  the  purchaser  must  have  known  of  the  ob- 
jection  to  the  title  *  and  even  though    he  may  have  accepl- 

proved  to  be  InBufGclent,  it  was  held, 
upon  a  suit  b;  bim  to  recover  part  of 
the  purchaBe-monej  paid  by  him,  that 
he  could  not  afterward  avail  himielf  of 
the  fact  that  the  seller  had  not  procured 
a  mortg;age  on  the  premfies  to  be  dis- 
charged, and  had  not  gone  through  the 


_o  through  the  useless  ceremony  of 
dischareilng  the  mortgage  and  tender- 
ing to  the  plaintiff  a  deed  which  he  had 
notified  the  defendant  would  not  be 
accepted,"  Galvin  v.  Collins ,  1 1 8 
Mass.  sij. 

1.  Burroughs  v,  Oakley,  3  Swanst. 
159;  Simpson  V.  Ladd,  4  De  G.  M.  & 
G.6731  BUcklow  i>.  Laws,  a  Hare  40, 
47;  Pag«ti.  Greeley,  75  111.  400.  See 
Bown  V.  Stenson,  34  Beav.  631. 

In  Burroiighs  v.  Oakley,  3  Swanst 
159,  the  Master  of  the  Rolls  laid  :  "In 
proceeding  to  consider  the  effect  of  the 
erldence,  a  court  of  equilj  called  on  to 
enforce  specific  pertormance  of  an 
agreement  for  the  conveyance  of  an  es- 
tate to  one  party,  and  payment  of  the 
purchase -money  to  Uie  other,  must 
feel  anxiety  to  protect  the  purchaser, 
and  give  to  him  reasonable  security  for 
his  title ;  not  compelling  him  to  take  a 
title   without    knowing   whether   it  is 

r>d  or  bad.  The  vendor,  if  his  title 
good,  suffers  only  the  temporary  In- 
convenience of  delay,  but  the  vendee,  if 
It  is  bad,  may  sustain  a  severe  loss.  The 
Inclination  of  the  court,  therefore,  is  in 
favor  of  the  vendee,  and  a  vendor 
claiming  to  be  excepted  from  the  gen- 
eral rule,  is  required  clearly  to  establish 
a  case  of  exception.  .  .  .  The  de- 
cisions in  Fleetwood  v.  Green,  15  Yes. 
594,  and  the  other  cases  cited.  Mar- 
gravine of  Anspach  i;.  Noel,  I  Madd. 
171,  and  Fordvce  v.  Ford,  4  Bro.  C.  C. 
495,  are  founded  not  so  much  in  a  rule 
of  equity,  limiting  a  time  within  which 
objections  must  be  taken,  and  visiting 
delay  with  punishment,  as  on  a  con- 
clusion of  fact,  the  court  being  satisfied 
that  the  purchaser  intended  to  waive, 
and  has  actually  waived,  his  right  of 
examining  the  title.  When  the  court 
ia  convinced  that  it  is  the  just  concln- 
■ioD  from  the  facts  of  the  case,  then,  and 


then  only,  it  is  authorized  In  denying 
to  the  purchaser  his  ordinary  equitable 
right.  The  question,  therefore,  is  <a* 
olfact;  what  is  sufficient  to  authoriic 
that  denialf" 

8.  XuDWladn  of  DafMta  Ifaeaaiaiy.— 
A  vendee  does  not  waive  objection!  to 
the  title  by  taking  possession,  i(  he  is 
l^orant  of  the  defects  in  the  title. 
Gans  V.  RenEhaw,  i  Pa.  St  34 ;  44  Am. 


Dec. 


In  Jo. 


:S»- 


».  Taylor,  7  Tex.   344;  56 
48,  Hemphill,  C.  J.,  said: 


amount,  of  itself,  to  a  w 
of  objections  to  the  title.  There  mmt 
be  other  circumstances,  such  as  show 
that  he  had  a  knowledge  of  its  defects, 
and  Intended  to  accept  such  title  ai 
could  be  made,  relying,  in  case  of  fail. 
ure,  upon  the  covenants  of  wamnly, 
for  redress."  To  the  same  effect,  see 
also  Cooper  v.  Singleton,  19  Tex.  t(n\ 
70  Am.  Dec.  333. 

In  Jenkins  v.  Hlles,  €  Vea.  6<sn, 
Lord  Eldon  said :  "  The  court  will  at 
least  take  care  that,  where  it  is  coil' 
tended  that  the  defendant  has  waived 
his  right  to  a  reference,  it  shall  be  clear 
that  there  was  no  surprise  upon  him, 
and  that  there  has  been  a  full  and  fair 
representation  as  to  the  title,  on  the  part 
ot  the  plaintiff." 

A  purchaser  is  bound  by  his  accept- 
ance of  the  title  so  far  only  as  be  is 
made  cognizant  of  ft,  and  if  anyUling  is 
kept  back  by  the  vendor,  he  is  not,  as 
to  that,  bound  by  his  acceptance.  Boui- 
field  V.  Hodges,  33  Beav.  90. 

A  purchaser  under  a  decree  accepted 
the  title  and  paid  his  money  into  court 
Afterward  it  was  discovered  that  a  will 
had  been  misstated  in  the  abstract  in 
such  a  way  as  to  mislead  the  counsel 
and  conceal  a  defect  in  the  title.  Upon 
petition  before  conveyance,  the  pur- 
chaser was  discharged,  and  the  pur' 
chaac-money  was  ordered  to  be  repaid; 
but  as  his  solicitor  had  neglected  to 
examine  the  original  will,  although 
the  abstract  showed  it  was  peculiar, 
and  although  reminded  of  the  oecei- 
sity  of  so  doing  by  counael  advlshig 
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ed,*  or,  by  his  conduct,  waived  his  right  of  inquiry  into  the  title,* 
yet  if  it  subsequently  appears  before  completion  that  the  vendor 
cannot  give  a  good  title,  the  court  will  not,  knowing  the  title  to  be 
bad,  force  a  conveyance  upon  the  purchaser.  And  acceptance  of 
the  title  which  will  prevent  the  purchaser  from  getting  rid  of  his 
purchase  on  account  of  a  defect,  will  not  preclude  him  necessarily 
from  compensation  for  such  defect,'  though  his  conduct  may  be 
such  as  to  deprive  him  of  this  latter  right.*     Where  the  vendor 

upon  tbe  abstraft,  it  vaa  held  that  he  othervriae  moit  clearly  have  had  a  rig^t 

wai  Dot  entitled  to!ntereEt,and  that  he  to — an  inquiry  into  the  plaintiff '■  title, 

'  aa,j  the  costs  o[  all  the  parties  ex-  that  is,  Into  his  power  to  make  a  valid 

'Se  vendor.     McCuIloch  c.  Greg-  lease,  according  to  his   agreement;  In 

K.  Sl  ].  394.     See  Bown  i'.  Sten-  other  words,  to  put  upon  the  plaintiff 

"     v.  ^1,  where  it  was  held  the  burden  of   showing  his   title, 


"PV 
It  the 


SOD,  14  Beav.  b^i,  where  it  was  held  the  burden  of   showing  hi 

that   the    purchaser   by  his   conduct,  proving  it  to   be  a  safe  one.    Though 

subsequent  to  the  delivery  ol  the  ab-  the  court  thought  tbe  defendant  had  by 

itnct,  waived  defects  appearing  upon  his  conduct  waived  the  right,  It  has  now 

the  abstract,  but  not  detects  not  so  ap-  cotae  out  collaterally , but  I  think clear- 

pearin|;.  ly,  that  the  plaintiff  cannot  make  a  title 

"  It  19  obvious  that  acts,  to  amount  according  to  hia  contract.    It  would  be 

to  the  waiver  of  an  objection  before  it  a  great  hardship  upon  a  partv,  to  force 

I*    known,    must     be    very    strong  him  to  accept  a  title   which  It  ascer- 

and  distinct;  such  acts,  in  short,  ai  are  tained  to  be  defective.     .    .    .     What 

equivalent   to    a    declaration    by    the  creates  the  difficulty  in  this  case  is,  that 

purchaser  that  he  has  taken  the  estate  the  conduct  of  the  party  had  barred  hi* 

at  all  possible  risks,  and  considers  him-  right  to  the  usual  investigation  Into  the 

self  as   the   absolute  and  uncoadl-  title;  and  this  defect  is  a  defect  of  tiUe. 

tional  owner  of  it,  and  so  preclude  any  .     ,    ,    I  think  that  themorejusEcourse, 

Investigation  at  all."     Fry  on  Speclllc  and  the  best   supported  by   the    rules 

PeTfoniiaiice(3dEiiK.  ed.],}  1350.    See  prevailing   on  this  subject    of  specific 

Ditoo  V.  Astley,  1   Mer^v.  133,  to  the  performance,  and  which  Is  sustslnedby 

effect  that  where  the  defendant  knows  the  greatest  variety  of  analogies,   is,  in 

o[  the  objections  to  title,  slighter  acts  of  consequence  of  its  appearing  that  the 

ownership  committed  by  him  are  sut-  plaintiff  cannot  make  the  defendant  a 

Sclent  than  might  be  necessary  when  good  title,  to  refuse  a  decree  for  a  spe- 

the  objections  were  unknown.  cific    performance.     A  waiver   of  the 

1.  Even  though  the  parties   have  ap-  defendant's  right  to  make  the  plaintiff 

proved  of  the  title  snd  acquiesced  in  It,  produce  his  title  does  not  seem  neces- 

11^  in  the  interval  belbre  the  contract  Is  sarlly  to  import  that  he  will  accept  the 

completed,   and    while    the    purchase-  title,   though  it  should  manifestly  ap- 

money  Is  In  the  hands  of  one  party,  and  pear  to  be  bad." 

the  legal  estate   in  the  other,  It  turns  1.  Hughes  -n.  Jones,  3  De  G.  P.  &  J. 

out  that   the   vendor  has  no  title,  the  316,  Turner.  L.  J. 

court  will  not  order  a  conveyance  to  V  In  Burnell  v.  Brown,  i  J.  &  W. 
be  made  and  accepted.  Blatchford  v.  168,  upon  a  bill  by  the  vendor  for  spe- 
Kirkpatrick,  6  Beav.  136.  cific  performance  to  compel  the  corn- 
Alter  the  purchaser  of  an  estate  sold  ptetion  of  the  purchase  of  an  estate, 
nnder  a  decree  bad  approved  of  the  the  vendee  admitted  the  agreement, 
title,  a  deed  was  discovered  which  but  claimed  a  deduction  from  the  price, 
showed  that  the  plaiatlfT  could  not  as  compensation  for  a  right  of  sporting 
make  a  title  to  more  than  a  moiety  of  reserved  over  the  estate.  This  right 
the  estate.  The  court  discharged  the  was  not  mentioned  in  the  particulars 
pnrchaser  from  hli  purchase.  Ward  v.  of  sale,  but  was  stated  in  an  abstract 
Trathen,  14  Sim.  81.  delivered  to  the  defendant.  After  the 
1  See  Warren  v.  Richardson,  abstract  was  delivered,  the  defendant 
Younge  i,  where  Bacon,  L.  C,  said;  took  possession  on  his  own  request, 
"This  is  a  suit  forspeci6c  performance,  and  several  letters  passed  between  tbe 
The  court  was  of  opinion  that  the  de-  plaintiff  and  defendant,  and  the  greater 
lendant  had  waived  what  he  would  part  of  the  purchase  price  was  paid, 
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brings  a  bill  for  specific  performance  and  relies  upon  a  waiver  of 
objection  to  the  title  by  the  purchaser,  he  must  frame  his  bill  so 
as  to  put  the  question  in  issue,  or  evidence  to  prove  the  waiverwill 
not  be  received.' 

b.  Waiver  of  Strict  Performance  Where  Time  Is  of  the 
Essence — (See  also  Specific  Performance,  vol.  22,  p.  1059).— 
Where  time  is  of  the  essence  of  the  contract,  strict  performance, 
according  to  the  terms  of  the  agreement,  may  be  waived  \yj  ex- 
pressly extending  the  time  for  performance,*  or  by  a  course  of  con- 
duct inconsistent  with  an  intention  of  insisting  upon  such 
performance.' 

without  objecliCFii  to  the   right.     The  stances    wre  sufficient    In   a   court  of 

court   held    that    tbe    defendant   had  equity  to  prevent  a  partj   from  taking 

waived  the  objection  and  was  not  en-  the   benefit   of  such  a  stipulation,  and 

titled  to  the  reduction.      See  the  re-  that   whenever   a   partr  has  done  any 

marks  of  Fry,  ].,  with  reference  to  re-  act  inconsistent  with  the  supposition, 

movable   and   irremovable   defects,  In  that  he  continues  to  hold  hli  opponent 

Gloag's  Contract,  33  Ch.  Dlv,  320,  In  strictly  to   this  part  ol  the  agreement, 

which  this  case  is  cited.  he  is  to  be  taken  to  have  waived  it  alto- 

1.  F&ge  V.  Greeley,  75    III.  400^   ciV-  gether." 

ing  Clive  v.  Beaumont,  1  De  G.   &   S.  Time   Is  waived  by  continuing  (be 

397;  Gaston  v.  Frankum,  a  De  G.  &  S.  negotiations  as  to  the  purchase  after 

561.  the  day  liied  for  completion,  whether 

S.  The  right  to  Insist   upon  comple-  of    the    essence   originally,   Webb  v. 

tlonatthe   stipulated   time   Is  waived  Hughes,  L.  R.,  10  Eq.  aSi;  or  madeio 

by  extending  the  time  for  complelion.  by  virtue  of   notice,   King   v.   Wilson, 

Butthesubsututedtimelsoftheessence,  6  Beav.  134;   unless  the  negotiation* 

if  time  was  originally'  eesential,  the  ex-  are  expressed  to  be  "  without  prejudice 

tension  not  operating  as  a  destruction  of  to    the    right    to  rescind."     Tiller  r. 

Its   essential     character.      Barclay    v.  Thomas,  L.  R.,  3  Ch.  61.     See  Magen- 

Messenger,  43  L.  J.  Ch.  4*9.  nis  v.  Fallon,  i  Moll.  576. 

Where  the  vendor  told   the  vendee  In  Webbr.  Hughes.L.  R.,  loE^.iSi, 

that  he  would  not  insist  upon   torfei.  Mallns,   V.  C,  said:    "But  if  time  be 

ture,  and  the  latter  in   consequence  al-  made  the  essence  of  the  contract,  that 

lowed  the   payments  to  become  in  ar-  may  be  waived  by  the  conduct  of  the 

rears  and  made  valuable  Improvements,  purchaser;  and  If  the  time  is  once  aU 

it  was  held  that  the  vendor  had  waived  lowed  to  pass,  and  the  parlies  go  on 

bis  right  to  declare  a  forfeiture.     Blair  negotiating  for  completion  of  the  pur- 

V,  Blair,  48  Iowa  393.  chase,  then  time  is  no  longer  of  Ibe 

B.  Where  the  contract  contained   a  essence  of  the  contract.     But,  on  the 

Stipulation  that  the  abstract  should  be  other  hand,  it  must  t>e  borne  in  miod 

delivered  immediately,  and  that  If  the  that  a  purchaser  Is  not  bound  to  iraii 

purchase  was  not  completed  by  a  day  an    Indefinite    time;   and    if  be  finds, 

specitied,  the   purchaser  should  be  re-  while  the  negotiations   are  going  on, 

leased,  and   the   abstract  was   not  de-  that  a  long  time  will  elapse   before  the 

livered    immediately,    but    at  a   time  contract  can  be  completed,  he  may,  in 

when  it  was  impossible  for  the  title  to  a  reasonable  manner,  give   notice   to 

be  completed  within  the  time  limited,  the  vendor,  and  fix  a  period  at  irhicli 

and  communications  on  the  subject  of  the  business  is  to  be  terminated.    But 

title  continued  after  the  day  specified  having  once  gone  on  negotiating  be- 

f or  completion,   the   stipulation   as  to  yond  the  time  fixed,  he  is  bound  nol  to 

time  was  held  to  have  been  waived   by  give  immediate  notice  of  abandonment, 

the  purchaser.      Hipwell  -u.  Knight,   1  but  must  give  a  reasonable  notice  of  hit 

Y.  &  C.  401.  [nteiiiion  to  give  up  hia  contract  if  a 

In  Hipwell  -u.  Knight,  i  Y.  &  C.  401,  title  is  not  shown." 


41S.  Anderson,  B..  said  :  "One  result  of        Treating  the  contract  as  subsisting 
doubted  ly    1 
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c.  Waiverof  Vendor's  Rightto  Rescind.— A  vendor,  having 
the  right  to  rescind  a  contract  (or  the  sale  of  land,  upon  the  purchas- 
er's matdng  any  objection  or  requisition  as  to  the  title,  which  he 
is  unable  or  unwilling  to  remove  or  comply  with,  waives  such  right 
by  continuing  to  treat  with  the  purchaser  after  he  has  made  such 
objection.* 

d.  Waiver  of  Vendor's  Lien. — See  infra,  this  title,  Waivtr 
of  Liens. 

waJTM  the  (ielaj.     Hudton  v.  Bartrom,  menu,  while  wsivlDg  forfeiture   «■  re- 

]Madd.440.  (pecCa  Buch  overdue  iDitallmentB,  will 

A  Eubsequent  offer  to  fulfill  the  cod-  not  operate  M  ■.  waiver  o(  the  right  to 

tract   and   urging   compliance  on  the  declare   *  forfeiture    for  the   nonpaj- 

other  side,  inatead  of  treating  the  con-  ment  of  installments,  lubBequentlr  due. 

tract  aa  at  an  end,  amouati  toawdver.  Lent  i>.  Burlington,  etc.,   R.  Co.,  ii 

Jordan  v.  Rhode*,  14  Ga.  478.  Neb.  sot. 

Where  the  vendor  gave  a  bond  for  The  fact  that  the  vendor  hai  before 
a  deed  and  took  four  note*  from  the  Indulged  the  vendee  by  accepting  over- 
vendee,  it  wai  held  that  he  had  waived  due  pBTments,  is  no  excuie  for  a  failure 
the  forfeiture  and  preserved  the  con-  to  pay  proinptlj,  and  will  not  prevent 
tract  in  force  bj  suing  upon  the  first  the  vendor  from  declarlne  a  forfeiture. 
two  notes  after  they  fell  due.  Baker  v.  Phelps  v.  Illinois,  etc.,  R.  Co.,63  III.  46S. 
Bithop  Hill  Colony,  45  111.  364.  Mere  delajr  in  giving  notice  under  a 

AllowiuK  the  deposit  to  remain  ia  contractglving  the  vendor  the  right  to 

the  vendors  hands  wIU  not  deprive  the  declare  the  contract  forfeited  by  giving 

vendee   of    hii    right    19    Inaiat  upon  notice.  Is   not  a   waiver  of   the  right, 

rescission,  where   he  has   taken  other  Kerns  p.  McKean,  65  Cal.  411. 

lafficient  «tep«  fortbepurpoae.   South-  1.  A  condition  not  uncommon  fs  that 

combe  V.  Biabop  of   Exeter,  6    Hare  allowing  the  vendor  to  rescind,  upon 

114.  the  vendee's  taking  any  objection   or 

On  the  sale  of  an  Interest  In  a  public  making  any  requisition  as  to  title  with 

house,  the   fixtures  to   be   taken  at  a  which thevendorisunableorunwilling 

valuation,  the  purchase  price   and  the  to   remove   or   comply.    The   vendor 

smount  fixed  by    the   valuation  to  be  waives  this  condition  by  continuing  to 

paid  on  or  before  a   certain   day,  the  treat  with  the  vendee  for  the  comple- 

plaintiff  paid  a  deposit,  which  was  to  tlon  of  the  purchase,  after  the  vendee 

be  forfeited  if  he  did  not  complete  his  has  taken  his   objections  or  made  his 

part  of  the  agreement.     On  the   day  requisitions.  Bowman  v.  Hyland,  8Ch. 

Gied  by  the  agreement  for  completion,  Div.  588 ;  Morley  v.  Cook,  i  Hare  106; 

the  plaintiff's  appraiser  Informed   the  Tanner  v.  Smith,  10  Sim.  410. 

defendant's  appraiser  thathecouldnot  The  vendor,  by  bringing  a  bill  for 

attend  to  finish  the  valuation   on   that  specific  performance,  waives  bU  right 

day,  but  would  do  so   the  next  day,  to   rescind    in   respect  of   reqiiiBltions 

when  the  plaintiff  would  be  ready  with  made  before  the  bringingof  the  bill,  but 

the  purchase-money.     This  communl-  he  may  rescind  on  account  of  an  objec- 

cation  was  received  without  objection,  tlon   raised   by  the  answer  to  the  bill. 

The  defendant  the  next  day  refused  to  Grav  v.  Fowler,  L.  R.,  8  Eich.  349, 

allow  the  valuation  to  proceed,  and   it  Where  the  vendee  Insists  upon  his 

WIS  held  that  the  defendant  could   not  requisitions,  after  the  vendor  has  de- 

iniist  upon  the  forfeiture,  and  that  the  clincd  to  comply  with  them,  the  latter 

pUinliff    could    recover    his    deposit,  may  rescind  the  sale  without  giving  the 

Carpenter    v.    Blandford,    4  Man.    &  vendee  time  within  which  to  waive  his 

Ry.  93.  requisitions.     Duddell  i/.  Simpson,  L. 

Receipt  of  payments  on  account  of  R,,  1  Ch.  loa  ;  la   rt   Dames,  37  Ch. 

the   purchase- money,    after     the   day  DIv.  172;  29  Ch.  Div.  616. 

itipulated,  is  a   waiver  of  the  right  to  In  Morley  T'.Cook,a  Hare  iii,lt  was 

insist   upon   forfeiture.        Stewart    v.  said  that  conditions  of  this  kind  ought 

Crois,  66  Ala.  32 ;  Stow  v.  Russell,  36  to  be  discouraged,  and  ought  not  to  re- 

Ili  18.  ceive  a  construction  oppressive  on  the 

But  the  receipt  of  overdue  install-  purchaser. 
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8.  Sale#— a.  Acceptance  of  Goods  as  Waiving  Default.— 
The  acceptance  of  goods  under  pressure  of  necessity  will  not  op- 
erate  as  a  waiver  of  the  buyer's  right  to  damages  for  a  breach  of 
the  contract  of  sale.' 

I.  See  Implied  Warranty,  vol.  lo,  for  the  plaintiff  to  secure  other  shtnglet 

£p.  105*108;  Salks,  vol.  SI,  p.  561;  without  great  damage  end  delaj,  and 
.ATENT  Dbpects,  vol.  13,  pp.939,  930.  he  wBE  Compelled  tou«e  the  shinies  dc- 
The  quefltion  of  waiver  is  largely  one  livered  by  the  defendant.  The  court 
of  Intention,  each  caae  depending  upon  held  that  by  receiving  and  using  tbe 
ll«  own  special  facts.  A  voluntary  ac-  shingles,  the  plaintiff  had  not  waived 
ceptance,  without  objection,  of  a  pur-  his  right  to  recover  damaiges  for  the 
chase  article,  where  there  are  no  com-  breach  of  contract. 
pulsory  circumstances  necessitating  In  Levy  n.  Schwartz,  34  La.  Ana. 
such  acceptance,and  noipeclaldamages  309,  the  court  said :  "Ab  to  the  laking 
to  be  occasioned  thereby,  may  properly  possession  and  use  of  the  defective 
be  regarded  as  evincing  an  intention  to  press,  it  is  to  be  considered  that  it  was 
waive  the  time  specified  (or  delivery,  erected  upon  brick  foundatiom  on  the 
But  where  the  circumstances  are  such  premises  of  plaintiff,  and  is,  therefore, 
as  to  show  Chat  the  acceptance  can  in  subject  to  the  tame  principles  whicli 
no  just  sense  be  regarded  as  voluntary,  are  applicable  to  defective  buildings  on 
but  rather  as  compulsory,  the  presump-  a  man  s  land,  or  defective  repairs  oo 
tion  of  an  intention  to  waive  does  not  his  house,  or  defective  ploughing  in  liis 
arise.  Ramsey  v.  Tully,  u  111.  App.  field,  or  defective  engines  and  boiler* 
463.  In  this  case  the  appellants  were  put  in  bis  ship.  In  such  cases  a  nun 
engaged  In  the  construction  of  a  public  is  put  in  possession  by  tlie  very  caa- 
work,  for  the  completion  of  which  they  structlon  of  the  work  on  his  premites,  is 
had  given  bonds.  The  work  was  but  a  concomiUnt  of  his  possession  of  tbe 
half  finished,  and  they  could  obtain  premises  themselves,  and  be  has  the 
brick  of  the  requisite  quality  nowhere  right  to  make  such  use  of  it  as  its  de- 
but from  the  appellees.  They  notified  fective  condition  will  admit  of,  witiioiit 
them  of  their  necessities  and  requested  thereby  waiving  his  right  to  damago. 
themtocomply  with  their  contract.  It  (CrYisi^  Smith  v,  Brady,  17  N.  Y.  173; 
was  held  that  an  acceptance,  under  71  Am,  Dec.  443;  Munroei'.Butt.SEll 
such  circumstances,  after  the  time  for  &  BL  738 ;  91  E.  C.  L,  737;  Wimshursl 
delivery  had  passed,  could  not  be  said  to  v.  Deeley,  3  C.  B.  153;  5a  E.  C.  L.];j; 
be  voluntary  in  such  sense  as  to  evince  Florida  R.  Co.  ».  Smith,  31  Wall.  (U. 
an  intention  to  waive  their  right  to  S.)355;  Stewart  v.  Fulton,  31  Mo.  59; 
claim  damages  for  the  delay.  Findley  v.  Breedlove,  4  Martin  N.  S. 
In  Ketchumii.  Wells,  ig  Wis.  j6,  the  (La.)   105;  Conery  t.  Noyes,   17  La. 

C'  in  tiff  contracted  to  deliver  to  the  de-  Ann.  303,)   Principles  differing  to  some 

danlB  a  certain  quantity  of  stave  bolts  extent  might  apply  to  the  case  of  is- 

of  certain  dimensions,  and  delivered  a  dependent  chattels,  such  as  a  piece  of 

¥irtlon  of  the  amount  contracted  for.  furniture   or    a    carriage,   conttrocted 

be  defendants  relied  upon  tbe  bolls  under  contract,  as  to  which  the  partj 

to  keep  their  mill  In  operation,  and  se-  would  have  a   clear    and    convenieot 

lected  and  used  some  of  the  bolts  de-  option  of  taking  or  leaving." 

livered,  although  they  were  not  such  as  In  Cincinnati  v.  Cameron,  33  Ohio 

were  called  for  by  the  contract.     It  was  St.  336,   Wright,  j.,  in  delivering  (he 

held  that  the  defendants  had  not  waived  opinion  of  the  court,  said:  "It  is  by  no 

their  right  to  abject  that  the  t>olts  so  meana  true  that  because  a  corporatioa 

used  were  not  such  ae  the  contract  re-  accepts   and    makes   use  of  the  worii 

quired.  done,    that   therefore    it    is  e*lam>ed. 

In   Cox   V.  Long,  69  N.  Car.  7,  the  The  circumBtancee  may  be  such  that  il 

defendant    contracted    to    deliver    to  cannot  help  itself,     A   railroad  cannol 

the  plaintiff  shingles  of  certain  dimeit-  forego  the  use  of  its  entire  track,  be- 

alons.     The  plaintiff,   after   paying  cause  it  hat  a  dispute  with  some con- 

for  the  shingles  delivered   bjr  the  de-  tractor  atmut  extras   In  some    bridge. 

fendant.and  hauling  them  to  his  build-  In  such  case  the  argument  Utal    the 

Ing,  found  them  not  lo  be  of  the  dimen-  company    has  accepted  and  uted  tbe 

dons  specified.     It  was  then  too  late  work    has   no  force  whatever.     Upon 
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b.  Failure  TO  Seasonably  Exercise  Right  of  Rejection. 
— The  buyer  will  be  held  to  have  waived  the  right  to  reject  goods 
by  a  failure  to  exercise  it  within  a  seasonable  time  after  delivery, 
or  by  exercising  acts  of  ownership  over  the  goods.* 

c.  Waiver  of  Conditions  in  Sale.*— See  Conditional 
Sales,  vol.  3,  p.  435  ;  Sales,  vol.  21,  pp.  4S4,  650  ei  seq. 

d.  Waiver  of  Lien  for  Purchase.Money. — See  infra,  this 
title,  Wawer  of  Liens. 

4.  Xandlord  and  Tenant — a.  Waiver  of  Conditions  and  For- 
feitures.'— See  Landlord  and  Tenant,  vol.  12,  p.  758 ;  Lim- 
itations IN  Instruments,  vol.  13,  pp.  780,  802. 

b.  Waiver  of  Notice  to  Quit. — Notice  to  quit  is  waived  by 
the  receipt  of  rent,  as  such,  accruing  after  the  expiration  of  the 
notice.*    It  also  may  be  waived  by  telling  the  tenant  that  he 

thi*  ^romtd  the  doctrine  of   e«toppe1  In  Doe  v.  Menx,  i  C.  ft  P.  346^  ft  wm 

onl^  applies  In  thoce  caie*  where  the  held  that  the  acceptance  of  rent  accru- 

corpo  ration  may  acceptor  reject  with  Ing  after  forfeiture  was  no  wairerof  the 

equal  convenience,"  forfeiture,  where  the  lesaor  had  already 

For  a  general  dlicusslon  of  the  effect  begun  ejectment  proceedings  agafn«t  the 

of  theacceptance  of  goods  bj  the  vendee  tenant. 

upon  his  rlehls  against  the  vendor,  tee  In  Goodrlght  t>.  Cordwent,  6  T.  R. 
Hare  on  Contracts,  ch.  33,  where  the  319,  Lord  Kenton  said:  "If  the  de- 
matter  U  clearlr  treated.  fendant  had  paid,  and  the  lessor  of  the 
1.  Reed  V.  Randall,  ig  N.  Y.  35S;  plaintiff  had  received,  the  monej,  m 
Pratt  w.  Peck,  70  Wis.  630;  Cash  v.  satisfaction  for  the  injury  done  by  the 
Giles,3  C.  ft  P.  407;  14  E.  C.  L.  171.  defendant  in  continuing  on  the'plaln- 
And  see  Sales,  vol.  31,  pp.  557~563;  tiff's  land  as  trespaBser.  then  the  plaln- 
Latent  Depicts,  vol.  11,  p.  939;  tlif  might  have  recovered  In  ejectment. 
Rbscissio?!,  vol.  II,  pp.  80-82.  But  if  It  were  paid  «)  HOffiiae  as  rent, 
%.  See  mfra,  this  title,  ^iieitiBn  and  received  as  such,  and  the  jury  have 
for  fury.  For  renunciation  of  uie  con-  found  that  it  was  so,  I  cannot  assent  to 
tract,  or  impossibility  of  performance  the  doctrine  laid  down  in  the  cases 
created  by  one  party,  a*  waiving  or  cited,  that  the  receipt  of  rent  accruing 
dispensing  with  performance  of  con-  after  the  expiration  of  the  notice  to  quit 
ditions  precedent  by  the  other  party,  is  not  a  waiver  of  it:  for  according  to 
■ee  Contract,  vol.  3,  p.  904  tlieq.;  that  doctrine  the  same  person  might 
Salks,  <rol.  31,  p.  651  el  smq.;  Benjamin  stand  In  the  relation  of  tenant  and  Ires- 
on  Sales  (6th  Am.  ed.),  p.  516  el  leg.;  pnssEr  to  his  landlord  at  the  same  time." 
and  note*  by  Bennett,  p.  650  el  aeq.  Whather  Seoeipt  of  Sent  Is  Ipso  7aata 
See  also,  tnfra,  thii  title,  EsstniiaU  a  WalTW.or  Onlr  Bvldanas  of  ValTsr. — 
»f  Binding  Wai-vtr,  note.  In  Fitipatriclt  v.  Child,  a  Brew.  (Pa.) 
I.  See  alio,  infra,  this  title,  Waivrr  365,  where  the  landlord  received  rent 
»/  Contliliens  and  ForfrHnret.  for  the  month  subsequent  to  the  eiplra- 
4.  Goadright  P.  Cordwent,  6  T.  R.  tion  of  the  notice,  the  court  held,  on 
19;  Collins  V.  Cantv,  G  Cush.  (Mass.)  the  authority  of  Doe  v.  Batten,  i  Cowp. 
-;  Prindle  v.  Anderson,  19  Wend.  243,  that  the  receipt  of  such  rent  was  an 
Y.)  391;  Blyth  V.  Dennet,  13  C.  B,  equivocal  act,  to  be  determiaed  by  the 
178;  76  E.  C.  L.  t7S;  Boggs  v.  Black,  1  qno  animo,  and  was  evidence  to  go  to 
BInn.  (Pa.)  336.  the  jury.  But  see  Goodrlght  f.  Cord- 
Where  rent  had  usually  been  paid  at  went,  6  T.  R.  319,  and  remarks  of  Lord 
a  banker's,   and  a  clerk   of  the  banker,  Kenyon. 

without   special    authority    and    being  InCroflv.   Lumley,  5  EI.  &  BL  648: 

Ignorant  of  the  notice  to  quit,  received  8c  E.  C.  L.  fi46;  EI.  Bl.  &  El.  1069;  96 

Tent  subsequently  accruing,  and  there  E.  C.  L.  1069.  after  forfeiture  by  breach 

was  no  evidence  that  the  rent  came  to  of  covenant,  the  lessee  tendered  to  the 

the  hands  of  the  lessor,  it  was  held  that  lessor  rent,  as  such,  accruing  after  such 

there  wa«  nowalver  of  the  notice.   Doe  breach.    The  lessor  refused  to  lake  It 

V.  Calrert,  1  Campb.  387.  except  on  the  terms  that  it  should  be 
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need  not  quit,*  or  by  distraining  for  such  after  accruing  rent  * 
but  the  mere  receipt  of  rent  accruing  before  the  expiration  of  the 
notice,  will  not  operate  as  a  waiver,*  nor  will  a  mere  demand  of 
rent,  whether  accruing  before,*  or  after,*  such  expiration,  so  op- 
erate. The  giving  of  a  second  notice  is  not  necessarily  a  waiver 
of  the  first  notice." 

Notice  is  not  waived  by  the  tenant  by  a  mere  holding  over,'  or 
by  an  inadvertent  detention  of  the  keys,"  after  the  expiration  of 
the  notice. 

taken,  not  as  rent,  but  at  compeneatioD  crued  before  the  time  for  the  terrami- 

for  use  and  occupation  oubiequent  to  tion  of  the  tenancy,  U  not  a  waiver  of 

the    forfeiture.     The  lessee  refused  to  the  notice,  or  a  renewal  of  (he  leue; 

agree  to  any   such  condition,  and  the  for  the  lessor  has  the  right  to  that  ib- 

lesBorthen  took  the  money,  declaring  to lutely,  whether  the  tenancy  Ib  termi- 

that  he  did   not  take  It  as  rent  or  as  nated  or  not.  But  such  reception  of  rent, 

waiving  the  forfeiture.  It  was  held  that  with  continued  occupation  by  the  tea- 

the  money  muat  be  taken  In  legal  effect  ant  for  seTcral  months  afler  the  «pl- 

accordlng  to  the  expressed  will  of  the  ration  of  the  notice,  and  the  landlord'! 

party  paying  tt,  in  this  case  as  rent ;  allowance  of  such  occupation,  is  com- 

and  that  the  receiptor  the  money  ai  rent  petent  evidence  to  be  submitted  to  the 

operated  in  point  of  law  aa  a  waiver  of  jury  as  tending  to  show  a  waiver.  Nor 

the   forfeiture  In   apite  of  the  protest.  "'       ■"        "   "' 
See   also,  upon  this  question,  I  Smith's 

Lead.  Cbe.  (gth  Am.  ed.),  p.  I2je/iej.;  H.  Blyth  i;.De'nnet,'i3  C.  B.  I78;76E. 

Forfeiture,  vol.  8,  p.  449.  C.  L.  178. 

1.  Tuttlq  V.  Bean,  13  Met.  (Mass.)  %.  It  was  held  not  to  be  a  waiver 
175;  Supplee  &,  Timothy,  134  Pa.  St.  where  the  second  notice  waa  given 
pending  the  prosecution  of  ejectment 
e  landlord  does  not  waive  his  no-  proceedings  under  the  first  nolJM,  the 
ticeby  agreeing,  at  the  eaplration  of  the  court  saying  that  it  was  not  poetiblefor 
notice,  with  a  view  to  the  convenience  the  defendant  to  suppose  that  the  pliin- 
of  the  tenant,  that  the  latterroay  remain  tiff  Intended  to  waive  the  first  nodes. 
In  possession  of  the  premises  a  little  when  he  knew  that  the  plaintiff  waa,  on 
while  longer  to  sell  off  his  goods,  Bab-  the  foundation  of  that  very  notice,  pro- 
cock  V.  Albee,  13  Met.  (Masi.j  2J3;  or  ceeding  by  ejectment  to  turn  him  out  of 
by  promising,  alter  giving  the  notice,  thefarm.  Doe<'.Humphreys,2  Elastij?. 
not  to  turn  the  tenant  out,  unless  the  In  Doe  v.  Steel,  3  Campb.  11,1,  the 
premises  should  be  sold.  Whiteacrec.  landlord  gave  a  second  notice  to  the 
Symonds,  10  East  13.  tenant,  after  the  first  notice  had  deter- 
In  Hoir  u,  Haum,  21  Cal.  120,  the  ten-  mined,  to  quit  the  premises  which  the 
ant,  before  the  expiration  of  the  notice  tenant  "then  held  under  him,"  in  four- 
to  quit,  proposed  to  the  landlord,  teen  days,  otherwise  he  would  require 
through  a  third  person,  to  continue  his  double  value.  Lord  Ellenborough 
occupancy  at  a  larger  rent,  to  which  said  that  the  second  notice  could  not 
proposal  the  landlord  assented,  but  did  be  understood  to  be  intended  u  1 
not  in  terms  notify  the  tenant  of  his  ac-  waiver  of  the  first,  having  for  its  ob- 
ceptance  of  It.  The  tenant  continued  to  ject  merely  the  recovery  of  doubte 
occupy  the  premises.  The  court  held,  value,  and  being  only  a  quallGed  con- 
in  an  action  by  the  landlord  to  recover  donation  of  the  trespass,  but  left  the 
rent  at  the  increased  rate,  that  it  muat  question  of  qno  animo  to  the  jurj. 
be  inferred  that  the  subsequent  occupa-  T.  Jenner  v.  Clegg,  i  M.  &  Rob.  in. 
tion  by  the  tenant  was  as  tenant  with  S.  Gray  i'.  Bompas,  11  C.  B.  N'  S. 
the  consent  of  the  landlord,  and  not  as  520:  103  E.  C.  L.  J19.  Tenants,  after 
trespasser.  The  landlord  waived  no-  giving  notice,  retained  possession  of  the 
tice  to  quit,  by  making  a  new  demise  of  mine,  and  worked  the  coal  for  two 
the  premises  to  the  tenant.  Kelly  v.  months  after  the  expiration  of  the  no- 
Loehr,  1  Brew.  (Pa.)  303.  tice.  The  plaintiff  claimed  that  ihis 
S.  Zouch  V.  Willingale,  i  H.  Bl.  311.  was  a  waiver  of  the  notice.  The  de- 
9.  The  mere  reception  of  rent  «c-  fendants  Insisted  that  they  had  worked 
664 
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5.  Kor^agoraadKortgMSM— «.  Mortgages  OF  PERSONALTY — 
(i)  Waiver  of  Rights  Under  the  Mortgage. — A  mortgagee  waives 
his  rights  under  the  mortgage  by  consenting  to  a  sale  of  the 
mortgaged  property  by  the  mortgagor,*  or  by  levying  an  attach- 
ment upoQ  the  property  in  a  suit  upon  the  mortgage  debt* 


custom  to  cut  awaj  certain  poruon*  of  thereby  warrant  the   purchaBer's  title, 

the  coal.     The  court  held  that  the  que«-  and  estop  himself  to  set  up  against  the 

tlon   whether  the  defendants  had  con-  purchaser  a  title  under  a  subsequent  as- 

tinued  working  with  intent   to  waive  slgnment  of  the  first  mortgage.     Clark 

the  notice   and  continue   the  tenancy,  v.  Hale,  S  Gray  (Mass.)  187. 

'       I  V.  A  verbal  consent  is  sufficient.     Rob- 

^   _                   198-  erta  v.  Crawford,  54  N.  H.   S3J;  Pratt 

A    landlord   waives    the    giving    of  v,  Maj'nard,  116  Mass,  jSS, 

written  notice  bj  the   tenant  bj  con-  An' 

aenting  that  tbe   tenant  mav  quit  and  rights 

deliver  up  the  premises  at  his  pleasure,  (ect  his  right  t 

Farson  v.  Goodale.S  Allen  (Mass.)  303.  cured  by  the  mortgage.  Jones  c.  Turck, 

ValTor  Of  ObJMtlona  to  Rnffldaaey  of  33  Iowa  346. 
■otle«. — Where  a  notice  given  bj  a  A  mere  declaration  bjlhemortgageei 
tenant  is  informal  and  defective,  as  in  on  learning  from  the  mortgagor  that 
failing  to  state  the  time  when  the  prem-  the  latter  had  sold  the  mortgaged  prop- 
iaes  shoul^  be  vacated,  and  the  land-  ertj.that  he  cared  nothing  for  the  prop- 
lord  waives  any  objection  to  Its  form,  crty  and  did  not  want  it,  does  not  pre- 
or  by  his  words  or  conduct  leads  the  etude  lilm  from  afterward  asserting  hi* 
tenant  reaaonably  and  properlv  to  mortgage.  While  i'.  Phelps,  la  N. 
understand  that  he  waives  such  objec-  H.  38a. 

tion,  he  cannot  afterward  object  that  Tne  mortgagee  does  not  waive  hia 
the  notice  wa*  Insufficient ;  and  evi-  lien  by  bis  cilence,  on  being  informed 
dence  that  the  landlord  tried  to  induce  of  the  sale  of  a  portion  of  the  mortgaged 
the  tenant  to  stay,  that  the  tenant  left  properly  by  the  mortgagor.  Patterson 
and  sent  the  keys  to  the  landlord,  who  v.  Taylor,  15  Fla.  336! 
at  no  time  objected  to  the  sufficiency  of  A  mortgagee  who  stands  bj  and  al- 
the  notice,  is  evidence  sufficient  to  war-  lows  the  mortgagor  to  sell  the  mort- 
rant  the  jury  in  finding  such  waiver,  gaged  property  as  his  own,  without  dis- 
Boynton  f.  Bodwell,  113  Mass.  531.  closing  hU  lien,  cannot  afterward  re- 
1.  A  aale  by  the  mortgagor,  with  the  cover  the  goods  from  the  purchaser, 
consent  of  the  mortgagee,  passes  a  good  who  takes  a  good  title  as  against  the 
title  to  tbe  purchaser.  Roberts  v.  mortgagee.  ThompEon  i>.  Blanchard,4 
Crawford,  54  N.  H.  513;  Gage  n.Whil-  N.  Y.  303;  Brooks  v.  Record,  47  III.  30. 
tier,  17  N.  H.  311;  Pratt  11.  Maynard,  ».  Evang  u.  Warren,  II3  Mass.  303. 
ii6Mass.3S8;  Stafford  v,  Whitcomb,  See  Libby  v.  Cushman,  29  Me.  419; 
8  Allen  (Mass.)  51S;  Clark  v.  Hale,  8  Whitney  v.  Farrar,  51  Me.  418;  Buck 
Gray  CMa«a.)  187;  and  conversely,  a  v.  Ingersoll,  ll  Met.  (Mass.)  3J6. 
•ale  by  the  mortgagee,  with  the  assent  Such  attachment  Is,  in  itself,  a  waiver 
of  the  mortgagor,  passes  a  good  title  to  of  tbe  claim  under  the  mortgage.  The 
the  purchaser.  Patrick  v.  Meserve,  18  liens  respectively  created  by  mortgage 
N.  H.300.  and  by  attachment  on  the  same  prop- 
Where  the  mortgage^  consents  to  a  erty  are  essentially  diiTerent,  and  can- 
salt  by  the  mortgagor,  and  to  the  trans-  not  co-exist.  Evans  v.  Warren,  133 
fer  of  possession  to  the  purchaser,  upon  Mass.  304. 

the  latter'fc  paroi  agreement  to  pay  the  A  mortgagee  holding  a  mortgage 
mortgage  debt  within  ninety  days,  upon  personal  property  securing  Ta- 
ke waives  bis  mortgage  as  against  a  rious  claims,  brought  an  action  upon 
subsequent  mortgagee  for  value  with-  some  of  the  claims  secured  by  the 
out  notice  to  such  purchaser.  Brandt i>.  mortgage,  attached  the  mortgaged 
Daniels,  45  III.  4S3.  property,  secured  judgm 
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(2)   Waiver  of  Foreclosure. — A  mortgagee  may  waive  or  open 
foreclosure  by  express  agreement,  oral  or  written,  or  by  any  other 
quivocal  act,' 

Waiver  of  Irregularities  in  Salt. — The  mortgagor,  by  accept- 
ing the  surplus  proceeds  of  a  sale  of  the  mortgaged  propert]' 

hU  mortga^  as  againit  subaequent  at-  1.  Phelps  v.  Hcndrick,  105  Man.  107. 
tachlng  creditors,  who  were  held  en-  Aacaptuioa  of  Paynnrt  Alter  FttM- 
titled  to  the  proceeds  of  the  property  tvi*. — Acceptance  of  pavment  of  the 
after  the  execution  of  the  mortgagee  mortgage  debt,  after  forFeiture.  i*  1 
was  satisfied.  Haynes  1:  Sanborn,  45  waiver  of  the  forfeihire,  and  opens  the 
N.  H.  429.  The  court  in  this  case  foreclosure.  West  u.  Crary,  47  N.  Y. 
■aid:  "  If  Sanborn  had  ■  valid  moH-  433.  The  same  ia  true  in  case  of  the 
gage,  he  might  have  asserted  his  title  as  acceptance  of  part  pajment.  Win- 
mortgagee  bj  taking  and  holding  pos-  cheater  v.  Ball,  54  Me.  558. 
•ession  of  the  goods  and  disposing  of  Even  after  a  sate  upon  forfeiture,  ttic 
them  under  his  mortgage.  But  when  he  mortgagee  may  waive  the  forfeiture, 
attached  the  mortgaged  property  he  put  and  entitle  the  mortgagor  to  recoverthe 
it  out  of  his  power  and  control,  and  aurplus  proceeds  of  the  sale.  ThomptiMi 
placed  it  in  the  custody  of  the  law.  He  v.  Moore,  36  Me.  47.  In  thii  ease  the 
thereby  made  it  liBble  to  subsequent  at-  mortgagee  stated  that  the  surplus  be- 
tachment  by  other  creditors.  ,  .  .  longed  to  the  mortgagoTE,  and  that  be 
It  is  quite  plain  that  the  two  remedies,  was  ready  to  pay  it  to  them.  The  court 
by  attachment  and  under  the  mort-  heid  that  it  was  no  error  to  instruct  the 
gage,  areinconsistentandcannot  be  pur-  jury  that  the  mortgagee  nyght  waive 
sued  at  the  same  time  and  together."  the  forfeiture,  and   if  he  had  done  •» 

The    mortgagees    of    timber    land  deliberately  and  understandingly,  they 

attached,  on   a  suit   against  the  oiort-  might   return  a   verdict    for  the  inr- 

gagor,  certain   lumber  removed   with-  plus. 

out  their  consent  from  the  mortgaged  A  mortgagee  of  personal  property, 
premises,  and  afterward  seized  and  sold  after  fared osure.  made  an  oral  agree- 
the  lumber  under  the  mortgage.  It  ment,  in  the  presence  ol  the  mortgagor, 
was  held  that  the  attachment  did  not  with  J.  S.,  to  whom  the  mortgagor  had 
preclude  the  mortgagees  from  claiming  sold  the  property,  that  if  J.  S.  would 
under  the  mortgage,  if  at  the  time  it  pay  htm  the  amount  due  on  the  mort- 
was  made  the  mortgagees  had  no  notice  gage,  he  would  assign  it  to  J.  S..  ordii- 
that  the  lumber  was  the  same  included  charge  it.  J.  S.  the  nest  day  tendeied 
in  the  mortgage,  but  that  if  they  had  the  amount  due,  but  the  mortgagee  re- 
knowledge  of  their  title,  they  could  not  fused  to  receive  It,  and  sold  the  prop- 
afterward  claim  under  the  mortgage,  erty.  It  was  held  that  the  foreclmure 
Howe  V.  Wadsworth,  59  N.  H.  397.  had  been  waived,  and  that  the  sale  was 

But  if  the  mortgagee's  attachment  is  a  conversion  for  which  the  mwtgagec 

defeated   by  the  forcible  seizure  of  the  was  liable  to  J.  S.    Phelps  i>.  Hendrlck, 

property,  by  an  olticer  claiming  under  105  Mass.  106. 

a  prior  attachment,  the  mortgage  is  not  Sulngand  obtaining  judgment,  not  fbr 

waived  as   to  such   prior    attachment,  a  deticTency,  but  for  the  whole  mort- 

The  claimants   under  the  prior  attach-  gage   debt,  after  foreclosure,  is,  pre- 

ment  having  elected  to  treat  the  mort-  sumpttvely,   at   ieaat,  a   waiver  of  the 

gsgee's  attachment  as  a  nullity,  cannot  foreclosure.     Clarke  v.  RobinaoDi  15  R- 

afterward  insist  upon  it  as  valid  to  de-  1. 126. 

feat  the  mortgage.     Eltinwood  v.  Holt,  In  Clarke  v.  Robinson,  ij  R.  f.  Ijt, 

60  N.  H.  57.  it  was  held  that  a  mortgagee,  who,  aft- 

A  mortgagee  may  waive  his  claim  er  foreclosure,  had  begun  suit  at  law 

under    the  mortgage,  and  attach    the  to   recover  the  whole   mortgage  debt, 

mortgaged  property  to  secure  the  mort-  and  had  prosecuted  the  action  to  final 

gage  debt,  without  violating  any  of  the  judgment  after  the  commencement  of  a 

mortgagor's  rights.     Buck  v.  IngeraoU,  suit  in  equity  against  him,  in  which  the 

II  Met.  (Mass.)  aa6.     And  com/are  the  claim  was  made  that   the  foreclosure 

cases  on   waiver  of  pledge  by  attach-  was  opened  by  the  suit  at  taw,  had  dit- 

ing  or  levying  upon  the  pledge,  infra,  claimed  the  foreclosure  and  opened  the 

tbU  title,  PUdgtt  and  Pltdgor.  mortgage,  irrespective  of  bis  InlcntlMi. 


)v  Google 


%taUb  lutauM  af  W«to«.  WAIVER.  Kntssfor  ud  Ktrtf^M. 

under  the  mortgage,  affirms  the  sale,  and  waives  any  objections 
as  to  its  validity.* 

*.  Mortgages  of  Realty — (i)  Waiver  of  Foreclosure.— A 
mortgagee  may  waive  the  foreclosure  of  his  mortgage,  after  it  has 
become  absolute,  by  an  unequivocal  act  or  contract,  with  a  consid- 
eration,* or  after  the  commencement  of  foreclosure  proceedings, 
he  may  waive  or  suspend  them,  and  keep  the  mortgage  open.* 
Suing  for  the  debt,*  accepting  payment  after  foreclosure,*  or 


France  o.  Hsynes,  67  Iowa  139.  tending  the  time  for  redemption,  Jot- 
But  he  does  not,  thereby,  necessarily  lin  v.  Wyman,  9  Graj  (Maas.)  63  ;  or 
waive  a  claim  agalnit  the  mortgagee  \>y  agreetng  that  if  ihe  debt  be  paid  hj 
for  fraud  In  conducting  the  sale.  Ben-  a  certain  daji  no  advantage  ahall  be 
Dett  V.  Bailej,  ijoMaai.  157.  taken  of  foreclosure,  the  esect  of  aucb 
t.  Smalley  t'.  Hickok,  11  Vt.  153;  agreement  being  to  keep  the  forcclo- 
Lawrencc  v.  Fletcher,  8  Met  (Mast.)  lure  open  until  the  time  agreed  upon, 
153;  Totlln  V.  Wyman,9  Graj  (Mau.)  McNeil  f.Call,  19  N.  H.  416;  51  Am. 
63;  Stelion  t>.  Everett,  59  Me.  376.  Dec-  ifiS;  or  bj  promiiing  to  allow  aiz 
But  it  cannot  be  allowed  where  the  monthafor  rede  m  pi  Ion  after  theeipira- 
ficts,  which  are  relied  on,  are  at  all  tlon  of  the  statutory  period,  Euch  prom- 
doubtful  in  their  character,  or  where  lie  keeping  the  mortgage  open  Tor 
they  may  l>e  explained  consistently  that  time,  but  not  beyond  it,  Chaae  v. 
with  the  right  of  the  mortgagees  to  McLellan,  49  Me.  375 ;  or  bv  agreeing 
letaio  Ihe  estate  under  the  loreclo-  to  reconvey  whenever  the  ^ebt  is  sat- 
(nie.  Lawrence  v.  Fletcher,  S  Met.  isfied  out  of  the  rents  and  profits  or  in 
(UaBt.)i53.  any  other  way.  And  the  mortgagor 
The  fritHa  fatie  conclusion,  when  a  may  redeem,  although  more  than  three 
legal  foreclosure  is  shown.  Is  that  it  years  (the  statutory  period  for  redemp- 
«a*  BO  intended,  and  that  It  must  so  tion)  have  elapsed  since  the  entry, 
operate,  until  proof  is  adduced  which  Quint  v.  Little,  4  Me.  495.  And  tee 
overcomes  this  presumption.  And  an  Redbmptiom,  vol.  30,  p.  618. 
agreement  by  the  mortgagee,  upon  ft.  Smatley  -v.  Hickok,  ii  VL  163; 
receipt  within  a  specified  time  of  a  See  Clark  i>.  Robinson,  15  R.  I.  131. 
fixed  sum  equal  to  the  mortgage  debt.  In  3fajjac:itiiM//j,  recovery  of  a  judg- 
to  release  tus  title  acouired  "  by  virtue  ment  for  any  part  of  the  mortgage  debt 
of  the  foreclosure  of  my  mortgage,"  after  foreclosure,  on  the  ground  that 
adding  "it  is  the  foreclosure  title  only  the  value  of  the  premises  was  less 
which  I  hereby  agree  to  convey,"  is  not  than  the  sum  due,  opens  the  foredo- 
sullident  evidence  to  keep  the  mart-  sure.  MatsacAuitils  Pub.  Stat.,  ch,  181, 
gage  open  at  a  mortgage  unforeclosed,  k  43. 

but  shows  only  an  intention  to  sell  the  But  suing  for  the  balance  of  the  debt 

foreclosure  title  for  a  sum  equal  to  the  beyond  the  amount  of  the  mortgaged 

mortgage  debt.    Stetson  v.  Everett,  59  property,  is  not  such  an  unequivocal 

He. 376.  act    as    will    waive     the     foreclosure. 

An  entn-  by  a   mortgagee  for  the  Smalley  v.  Hickok,  iz  Vt.  163. 

rrpoae  «f  forecloting  the  mortgage,  D.  Batchelder  i'.  Robinson,  6   N.    H. 

not  a  waiver  or  abandonment  of  u  ;  Gould   v.   White,   16   H.   M.    178; 

rights  acquired  by  a  prevlons  sale  on-  Green  v.  Cross,  45  N.  H.  577;  Gria- 

dtr  the  power  contained  in  the  mort-  wDldi>.Mather,5Conn.435;Conversev. 

gage,  there  being  nothing  In   that  act  Cook,  8  Vt.  164;  Smalley  v.  Hickok,  11 

showing  an  intention  to  open  the  fore-  Vt.  153.  thK  last  three  cases  being  cases 

closure  or  to  treat  the   land  as  only  of  foreclosure   by  decree.     So,  also,  by 

•ecnrity  for  an  existing  debt.     Learned  accepting   part   payment.     Demfng  v. 

D.  Foster,  1 17  Mata.  365.  Comings,  1 1  N.  H.  483;  Scott  -v.  Childs, 

I.  Thusthemortgagee.afterenterlng  64  N.  H.  ^66;  Dow  v.   Moor,   59  Me. 

to  foreclose,   suspends  foreclosure  by  iiS;  Smalley  v.  Hickok,  11  Vt.  153. 

girlag  ■  bond,  just  before  the  statutory  See,  however,  Lawrence  v.  Fletcher, 

tbne  for  redemption  la  to  expire,   to  8  Met  (Mass.)  i53;Lawrencef.Fletch- 

ditcbargc  the  martgage  upon  payment  er,  10  Met.   (Masti.)  344,  to  the   effect 
K7 
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rendering  an  account  for  the  rents  and  profits,  are  acts  showing  an 
unequivocal  intent  to  waive  the  foreclosure,'  but  the  right  of  the 
mortgagee  to  sue  upon  the  mortgage  debt  and  to  foreclose  the 
mortgage,  is  concurrent.'  Bringing  an  action  to  obtain  posses- 
sion of  the  land,  waives  an  entry  to  foreclose,*  but  the  assign- 
that  the  mere  receipt,  after  forecio-  waives  foreclosure  in  anj  other  melh- 
■ure,  of  part  of  the  money,  is  not  tn  od,  and  the  mortgagor's  right  to  re- 
itself  sufficient  evidence  of  a  waiver  of  deem  wilt  be  extended  accordinglj. 
the  foreclosure,  for  the  reason  that  the  Tufts  v.  Maines,  51  Me.  393. 
part  payment  mav  have  been  made  In  A  mortgagee,  after  having  recovered 
paj'ment  of  the  balance  due  upon  the  conditional  judgmentf or  the  posscMioD 
mortgage  debt  after  crediting  the  value  of  the  premises  in  an  action  for  poi- 
of  the  foreclosed  premlseB,  and  not  session,  entered  for  condition  broken, 
under  an  agreement  to  open  the  fore-  Subaequentlj,  and  before  she  had  lieen 
closure.  See  also  Thompson  v.  Tap-  in  possession  under  her  en trj  three 
pan,  139  Mass.  506.  years  (the  time  required  to  render  the 

1,  Smallej  v.  Hickok,  ii  Vt.  163.  foreclosure  under  her  entry  absolute), 

3.  A  mortgagee  maj'  proceed  concur-  she  took  out  a  writ  of  posaession  under 

rentlj  with  an  action  upon  the  mortgage  the  judgment,  which  was  executed.  On 

debt,  and  with  proceeding!  to  foreclose  a  bill  10  redeem  by   the  owner  of  th* 

the  mortgage,  until  the  debt  is  paid.  Ely  equity,  the  court   held  that  the  moit- 

■V,  Ely,  oGray  (Mass.)  ^39;  Draper*,  gageehad  waived  hej  right  to  foreclose 

Mann,  117  Mass.  439;  Burtis  v.  Brad-  under  her  intermediate  entrr  in  fait. 

ford.  Ill  Mass.  139.  Fay  v.  Valentine,  5  Pick.  (MaM.)  4i3. 

The  pendencj  of  a  writ  of  entry  to  In  this  case  Parker,  C.  J.,  said :  "  We 
foreclosure  Is  no  bar  to  an  action  upon  think  the  entry  of  the  mortgagee  to 
the  mortgage  note,  Ely  v.  Elv,  6  Gray  foreclose  mu«  be  considered  as  having 
(Mass.)  439 ;  nor  Is  a  writ  of  entry  to  taken  place  at  the  time  of  the  execution 
foreclose  barred  by  action  and  judg-  of  her  writ  of  possessIoD,  oa  ber  judg- 
ment upon  the  note,  without  payment  ment  upon  the  mortgage.  .  .  .  Her 
Torre;  I'.  Cook,  1 16  Mass.  163.  intermediate   entry    I'lt   tats,    though 

Pending  an  action  upon  the  mortgage  avowedly  for  condition  broken,  cannot 

note,  the  mortgagee  may  proceed  to  sell  be  considered  as  intended  for  the  pur< 

under  the  power  of  sale  contained  In  pose  of  foreclosure,  while  her  suit  (or 

the  mortgage.     But  he  may  recover  In  recovery   of  possession   wa*    pending, 

his  action  only  the  balance   due   after  Had    she    discontinued    that    suit,    it 

deducting    the   proceeds  of    the  sale,  might    have  been    otherwise;    but  to 

Draper  v.  Mann,  117  Mass.  439.  pursue   that  at  the  cost  of  the   mort- 

Proceedingt    to    foreclose    under  a  gagor    should  be    construed  to    be   a 

power  of  sale  are   not  waived  or  sus-  waiver  of  ber   right  to  foreclosure  un- 

pendcd  by  bringing  suit  upon  the  mort-  der  that  entry,  and  is  similar  in  princi- 

gage  note,  and  attaching  a  debt  due  the  pie  to  the  receipt  of  rent  after  a  notice 

mortgagor  of  equal  or  greater  amount  to  quit.     ,     ,     .     Whyahouldthemort- 

than  the  note.   Benjamin  v.  Loughbor-  gagee    obtain    her    conditional   jud^- 

ough,  31  Ark.  110.  ment,  and  eventually  her  execution,  if 

The  right  to  sell  under  the  power  Is  she  was  already  in  possession  for  fore- 

not  waived  by  an  entry  to  foreclose,  and  closure?    The   law  will   consider  tbii 

the  taklr^  of  rents  and   profita  which  act  as  an  acknowledgment  that,  though 

are  insumciettt  to  pay  the  debt.     Mon-  in   possession,  she  had   not  begun  to 

tague  11.  Dawes,  13  Allen  (Mass.)  397.  foreclose,  notwithstanding  the  [onnal. 

I.  A     mortgagee,    by    commencing  ity  of  her  entry." 

and    prosecuting    an  action   upon  the  A   mortgagee,  after  having  entered 

mortgage  to  secure  a  conditional  judg-  to  foreclose,   brought  a  writ  of  entry 

ment  for  the  possession  of  the  premises,  against  a  tenant  at  will  of  the  mort- 

walves  a  previous   entry  to  foreclose.  gBgor,obtained  judgment  for  possessioa, 

Smith  tf,  Kelley,   37  Me.  337;  46  Am.  and  more  than  tbree years  after  hiaen- 

Dec.  595.  try,  caused  the  writ  of  possession  to  be 

A  mortgagee,  by  prosecuting  an  ac-  served.    It  was  held   that  he  had  not 

tlon  to  obtain  conditional  judgment  for  waived  his  entry,  the  court  saying  that 

posseasion  to  judgment  and  execution,  a  mortgagee  did  not  waive  ttie  benefit 
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ment  of  a  mortgage  after  entry  for  the  purpose  of  foreclosure, 
does  not  waive  the  entry  or  stay  the  foreclosure.* 

(2)  Waiver  of  Irregularities  in  Sale. — The  unexplained  acquies- 
cence for  any  considerable  time,  in  a  voidable  sale  of  mortgaged 
premises,  will  be  deemed  a  waiver  of  irregularities,  and  a  conHrma- 
tion  of  the  sale.' 


of  his  formal  entry,  solar  b(  the  owner 
of  the  equity  was  concerned,  by  bring- 
ing a  writ  of  entry  againit  a  mere 
■tranger  anil  intruder,  and  distin 


Fay  I'.  Valentine,  5   Pick.  (! 
Fletcher  I'.  Gary,  103  Mass. 

1.  The  assignee  takes  the  benefit 


'-More, 

40  Me.  515;  Hurd  t>'.  Coleman,  41  Me. 
183;  Capen  v.  Richardson,  7  Gray 
(Mais.)  364;  Thompson  v.  Kenyon, 
100  Mass.  loS. 

fn  Deming  v.  Comlnea,  11  N.  H. 
474.  Parker, C.  J.,  said:  "If  an  assign- 
ment Is  made  just  before  the  expi- 
ration of  the  right  to  redeem,  with  a 
riew  of  preventing  the  redemption,  that 
may  be  regarded  as  a  fraud,  of  which 
the  party  shall  not  take  advantage  to 
foreclose  the  mortgagor,  or  his  grantee, 
cntll  he  have  a  reasonable  time  to  make 
a  tender  to  the  assignee.  If  made  a 
short  time  before  the  expiration  of  the 
right  to  redeem,  without  fraud,  It  may 
keep  the  equity  open,  until  the  mort- 
gagor, or  those  claiming  under  him,  by 
the  exercise  of  reasonable  diligence, 
can  find  the  assignee,  and  ofFer  to  per- 
form the  condition." 

S.  Bush  V.  Sherman,  8a  111.  160; 
Sloan  V.  Prothlngham,  65  Ala.  593.  See 

also    FORBCLOSVRE     OP     MORTGACB, 

vol.  8,  p.  360.  And  Ignorance  of  the 
facts  Is  not  a  sufficient  explanation  of 
such  acquiescence,  if  due  to  the  volun- 
tary conduct  of  the  party  in  going  into 
the  military  service  of  the  southern 
states  in  the  late  war.  Bush  i>.  Sherman, 
So  III.  160. 

The  owner  ofland  sold  under  a  power 
in  the  mortgage,  who  attends  the  sale 
■nd  bids  upon  t)ie  same,  and  allows  it 
to  be  sold  to  another,  wilt  not  be  per- 
mitted,years  after,  to  complain  that  the 
land  was  sacrificed,  or  sold  for  less 
than  iU  true  value.  Watson  11.  Sher- 
man. 84  111.  363. 

In  I^ndrum  v.  Union  Bank,  63  Mo. 
48,  Wagner,;,,  said  :  "Viewed  In  any 
manner  there  haa  been  an  utter  lack  of 
personal  diligence  In  this  case.  The 
Ktlvity  of  equity  powers  cannot  be  in- 


voked where  a  party  has  negligently 
slept  upon  his  rights  and  induced  other* 
to  act  (In  this  case  by  spending  money 
upon  the  property' J;  upon  the  confldent 
belief  that  he  has  abandoned  them. 
Laches  is  an  equitable  defense,  and 
there  is  no  artificial,  fixed,  or  determi- 
nate rule  on  this  subject  \  but  each  case 
aa  it  arises  must  be  decided  according 
lo  Its  own  particular  circumstances. 
Courts  of  equity  never  give  encourage- 
ment to  the  enforcement  of  state  or 
antiquated  demands.  In  certain  cases 
a  comparatively  brief  period  wUl  l>e 
sufficient  to  t>ar  a  claim  on  the  ground 
of  laches,  whilst  in  others,  courts  will 
not  stop  short  Of  the  time  of  the  Statute 
of  Limitations.  It  all  depends  on  the 
character  of  the  property,  the  knowl' 
edge  and  actions  of  the  parties." 

A  mortgagor,  having  the  right  to  dis- 
affirm a  voidable  sale  made  under  a 
power,  must  exercise  it  within  a  rea- 
sonable lime,  and  t>erore  Innocent  parties 
have  invested  money  and  lalior  upon 
the  faith  of  its  validity  ;  and  where  the 
mortgagor,  with  knowledge  of  the  ob- 
jections to  the  sale,  makes  an  agree- 
ment with  the  purchaser  for  time  in 
which  to  procure  a  party  lo  buy  the 
property  for  the  amount  of  the  debt, 
Interest,  and  expenses,  this  agreement 
Is  an  election  to  treat  the  sale  as  valid. 
Jenkins  V.  Pierce,  98  III.  64G. 

A  bill  filed  nearly  ten  years  after  (he 
sale  to  set  aside  a  sale  under  a  power, 
because  the  mortgagee  became  the  pur- 
chaser, and  the  delay  not  t>eing  satis- 
factorily explained,  comes  too  late. 
Askew  v.  Sanders,  84  Ala.  356. 

XttDVladta  of  DrecnlulUai.—There 
can  be  no  waiver  without  a  knowledge 
of  the  irregularities.  Meriwether  v, 
Craig,  118  Ind.  301.  See  Bush  -o.  Sher< 
man.  80  III.  160. 

Baeatpt  of  Snrplna  ProoeeOi  of  Bal»— 
Wliatliar  a  Vklrar  of  Objactlona  to  TUid- 
U7  0f  Bala.—ln  Candee  v.  Burke.  1  Hun 
(N.  Y.)  546,  Multen,  P,J.,  said  ;  "It 
was  said  by  the  chancellor  in  Wood  v. 
Jackson,  8  Wend.  (N.  Y.)  9,  that  the 
receipt  of  the  surplus  moneys,  arising 
from  a  sale  of  land  on  execution,  did 
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(3)  Waiver  of  Right  of  Redemption. — The  right  to  redeem,  be- 
ing an  inseparable  incident  of  the  mortgage  created  by  law,  can- 
not  be  waived  by  ^reement  made  simultaneously  with  the 
mortgage,* 

6.  Pledgor  and  PledgM. —  See  Pledge,  vot.  18,  pp.  720,  726 
et  seq. 

7.  Waiver  by  Snretlei  and  Guarantore— «.  Waiver  of  Right  of 
Subrogation— (See  also  Subrogation,  vol.  24.  p.  320). — A  surety 
may  waive  his  right  of  subrogation  impliedly,*  or  by  express 
agreement.'  As  a  general  rule,  it  would  seem  that  the  taking 
of  security  by  the  surety,  or  other  persons  entitled  to  the  right 
of  subrogation,  would   not  operate  as  a  waiver  of  such   right,* 

not  preclude  the  ownen  from  queillon-  v.   Miaonic  Sst.  Bank  (Kj.  1891),  i£ 

Ing  the  vftltdity  of  the  sale,  as  thej  had  S-  W.  Rep.  588. 

done  nothing  to  elicouni(ce  the  purchai-  Void  aalaa. — When  a  void  sale  il 
ere  to  bid.  I  am  unable  to  perceive  anj  made — a  ule  which  cannot  opeiate  l 
reaaon  why  the  same  principle  should  dissolution  of  tbe  relation  of  mort- 
not  be  applied  to  Ihe  receipt,  by  the  gagor  and  mortgagee,  nor  cut  off  the 
mortgagor  or  hia  representatives,  of  equity  of  Tedemption — acquiescenceio 
surplus  money  arising  on  the  sale  of  the  It,  or  the  failure  to  seek  redemption  for 
mortgaged  premises.  Although  the  re-  a  less  period  than  will  form  a  iMr  under 
ceipta  of  the  surplus  may  not  estop  the  the  Statute  of  Limitations,  Is  oat  a 
parly,  it  would  seem  to  be  evidence  waiver  of  the  Invalid!^,  or  a  coofir- 
to  be  considered  in  passing  on  ttie  mation  of  the  sale.  Sloan  f.  Froth- 
question  of  the  regularity  of  the  pro-  ingham,  6,^  Ala.  599;  Sander*  v.  As- 
ceedinga.     If  the  owner  retain  the  sur-  kew,  79  Ala.  433. 

plus  money,  no  court  would  set  aside  1.  Bayley  v.  Bailey,  5   Gray  (MiM.) 

the  foreclosure,  without  requiring  him  Jio;  Parmer  v.   Parmer,  74  Ala.l8j; 

to  refund  what  he  had  received."  Baxter  v.  Willey,  9  Vt.  276;  31  Am. 

A  mortgagee   purchased   the  mort-  Dec.  613;  Wingu.  Cooper,  37  Vt  181; 

gaged   premises   at    a  sale   under   the  WamsleTi'.  Cook,  3  Neb.  351;  Quarter, 

power,   the  mor^agor   being   present  mousv.  Kennedy,  29  Ark.  544.  And  tec 

at  the  sale  and  not  objecting.     There-  MoKTaAOKS,Tol.  15,  p.  781 ;  RaoiMr- 

after  the  mortgagor,  by  agreement,  re-  Tiotf,  vol.  30,  p.  609. 

tained  possession  of  the  land  as  tenant  I.  See  Cooper  v.  Jenkina,   33  Bear, 

of  the   mortgagee  until  certain  crops  337:  Watts   v.  Eufaula   Nat.  Bank,  ;6 

were  gathered,  when  both  partiea  met  Ala.  474;  Cornwell's   Appeal,  7  W.  ft 

and  adjusted  the  matter,  the  mortgagor  S.  (Pa.)  305. 

receiving  the  surplus  proceeds  of  the  A  junior  Incumbraacer  who  payi  off 

sale,  less  a  certain  sum  allowed  as  rent,  a  prior  Hen,  waives  bis  right  to  be  sub- 

andyielded possession  tothemortgagee.  rogated  to  such  Hen   by  agreeing  that 

It  was  held,  in  a  suit  by  the  mortgagor  the  property  shall  be  otherwUe  apN«- 

to  set  aside  the  sale  on  the  ground  that  priated.     IJ.  S.  Bank  v.  Peter,  13  Pet 

the  mortgagee  had  purchased,  that  the  (U.  S.)  133. 

sale  should  be  set  aside  and  the  land  B.  Ex  f.    Hope,   3  M.  D.  &  De  G. 

resold.    The  court  did  not  discuss  the  710 ;  Earle  v.  Oliver,  3  Exch.  71 ;  Hld- 

question  of  the  mortgagor's  conduct  as  land  Banking  Co.  v.  Chambers.  L.  R., 

an  affirmance  of  the  sale,  though  the  4  Ch.  39B;  S»  f.  National    Provincial 

point  was  made  by  the  counsel.    Joyner  Bank,  17  Ch.   Div.  98;  £«/.  Miles,  i 


■V.  Hayi 
that  th< 


Bailey,  150  Mass.  357;  France  by  express  agreement  In  the  contnct 

67  Iowa   139,  to  the  effect  between  himself  and   the   ciedito*, 

.wwclpt  of  the  surplus  proceeds  waived  his  right  of  subrc^ation  in  bvor 

aSBrmance  of  the  sale.  of  the  latter,  upon  the  bankruptcy  a 

A  mortgagor  waives  irregularities  in  the  principal  debtor, 
sale,  and  ratifies  the  sale,   by  paying        4.  A  mortgagee,  entitled  to  be  subro- 

'ard  a  deficiency,  and  accept-  gated  to  a  prior  Hen  upon  the  preaisc*> 

:elpt  so  crediting  it.    Zable  which   he  ha*  diacbargcd,  will  not  1«« 


ing  a  receipt  so  crediting  it.    Zable    which  he  ha*  diacbargcd,  1 
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the  right  hj  taking  a  new   mortgage  cumulative    merelv,  and   the   enforce- 

upon  th«  same  premiscB  for  the  amount  ment  of  which  is  not  consistent,  and 

of  his  pajment.     Worcester  Nat.  Bank  cannot  be  concurrent  with  the  enforce- 

r.  Cheene;.  S7  111.  601:   Eagle  F.   Ina.  ment  ol' the  right  of  Gubrogalion,  dia- 

Co.  t'.   PelU  3   Edw.  Ch.  (N.  Y.)  631.  places   and   defeats   the   latter   right." 

See  Burchard   v.    Fhillipa,    it    Paige  The  court,  while  reversing  the  decree 

[N.  Y.)  66.  of  the  court  below  and  remanding  the 

In   Peterson   r.   Birdcall,   64  N.   Y.  case,  taid:  "We  refrain  from  rendering 

394.  the  plainlifT,  who  held  a  junior  in-  a  decree  In  the  present  condition  of  the 

cumbrance  upon  the  defendant's  prem-  case,  as,  possibly,   the   attendant    facta 

iies,  entered   into  an  agreement  with  and  circumstances  mar  be  such  as  to 

Iht  defendant  10  advance  money  to  pay  show   no   Intention   to' extinguish  the 

olTa  prior  mortgage,  upon  the  defend-  original  claim,  or  to  waive  any  right  of 

int't  executing  a  new  mortgage  of  the  subrogation,    and    that    the    mortgage 

premise*  to  the  plaintiff.      His  agree-  was  intended  as  cumulative  security  ; 

ment  was  carried  into  effect,  and  the  though  we  are  unable  at  this  time  to 

new  mortesge  afterward  held  void  for  conceive  such  state  of  facts." 

■diurv.    The  court  held  that  the  plaintiff  In  Cooper   i'.  Jenkins,  33  Beav.  337, 

had  Dot  loat  his  right  to  be  aubrogated  A  was  tenant  for  life  of  lots  1  and  3,  to 

to  the  prior  mortgage,  and  might  en-  which   B    was   entitled   In  remainder, 

forte  it  againat  the  defendant.  B,  with   A  as   hii  sure^,    mortgaMd 

The  taking  of  a  mortgage  by  a  surety  lot  1.  B  aione  covenanting  to  pay.  By 
□f  1  collector  as  Indemnity  against  a  contemporaneous  deed,  B  conTejed 
loss,  is  no  waiver  of  any  right  ol  sub-  his  interest  in  lot  i  on  trust!  to  Indem- 
rogalion  to  a  lieu  upon  the  collector's  nify  A  as  his  surety.  A  paid  large  suma 
lands  in  favor  of  the  state.  Crawford  for  interest  on  the  mortgage.  It  was 
V.  Rlcheion,  101  111.  351.  Comfart  held  that  A  was  not  entitled  to  be 
Watt!  v.  Eufaula  Nat.  Bank,  76  Ala.  aubrogated  to  the  mortgage  on  lot  1. 
474.  in  which  case  it  waa  held  that  The  Master  of  the  Rolls  said  :  "  If  a 
the  acceptance,  by  the  sureties  upon  the  surety  pays  off  the  mortgage,  he  la  en- 
bond  of  a  defaulting  public  officer,  of  titled  to  the  benefit  of  all  the  securities, 
a  mortgage  embracing  all  the  property  But  here  the  plaintiff  has  contracted 
ofsQchcfiicer  upon  which  the  lien  of  with  the  mortgagor,  for  whom  he  Is 
the  bond  existed,  as  well  aa  property  of  surety,  that  he  ahould  receive  a  partic- 
his  wife,  was  frimafaeit  a  waiver  of  ular  species  of  indemnity,  if  he  pays  off 
their  rights  of  subrogation  to  this  Hen,  any  part  of  the  principal  or  Interest  of 
sEsgatnst  the  Bureties  uponapriorl>ond  the  mortgage.  That  indemnity  be  is 
which  did  not  constitute  a  lien  upon  the  entitled  to,  and  not  to  the  benefit  of  the 
debtor'a  property.  In  thia  case  the  mortgage  paid  ofl." 
court,  bv  Clopton,  J.,  said  :  "Subroga-  A  surety  will  not  lose  the  right  of 
tloD,  befi^  an  equity  springing  from  subn^ation  to  a  mortgage  held  by  the 
the  relation  between  the  parties,  and  creditor,merely bytakingothersecurity 
created  and  enforced  for  the  benefit  from  the  principal  and  by  failing  to 
and  protection  of  the  one  in  whose  ask  for  an  assignment  of  the  mortgage 
favorit  ia  originated,  may  be  asserted  or  immediately  upon  payment  ofthe  debt, 
vsired  at  pleasure.  It  may  be  that  it  Gossin  ti.  Brown,  1 1  Pa.  St.  517.  And 
isaqueMlonof  intention,  with  the  pre-  Bell,  J.,  In  delivering  the  opinion  in 
nimptlon  that  the  surety  Intends  to  this  case,  said:  "It  is  true  that  payment 
keep  the  debt  alive  and  claim  the  right  by  a  surety,  with  intent  to  discharge 
of  subrogation;  but,  if  it  clearly  ap-  the  security,  may  operate  to  extingutah 
pean  that  the  intention  was  to  satisfy  it  in  equity  as  well  as  at  law  ;  yet  such 
and  extinguish  the  debt  or  demand,  an  Intent  Is  not  to  be  presumed  witb- 
notoDlyaa  to  the  creditor,  but  as  be-  out  proof  ofits  exiatence.  Itlsdlfficult 
twecntWsure^  and  theprlncipaldebt-  in  any  case  to  conceive  the  object  of  k 
or,  the  right  of  subrogation  is  waived,  surety  to  be  extinguishment,  In  detri- 
(Ci/i'aj- Houston  r.Huntsville  Branch  ment  of  his  own  interesta,  and  there- 
Bank,  35  Ala.  350;  Croft  II.  Moore,  g  fore  payment  by  him  n  prima  fade  to 
Watts  (Pa.)  451.)  Any  positive  act  be  accepted  as  intended  for  personal 
doae  by  the  surety,  at  the  time  of  or  relief,  leaving  his  remedies  untouched, 
lubaeqoent  to  payment.  Inconsistent  To  this  effect  are  alt  our  authorities; 
*itbtheenforcement  of  the  right,  will  and  from  them  has  been  deduced  the 
be  considered  as  a  waiver.  Accepting  general  rule  that  where  there  are  no 
aa  Independent  security,  which  is  not  special  circumstances  maaifestlng  a 
38  C.  of  L— 36                           661 
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which,  however,  would  be  forfeited  by  the  surety  by  a  failure  to 
claim  it  before  the  remedy  at  law  against  tbeprinctpal  debtor  had 
been  barred  by  lapse  of  time.* 

b.  Waiver  of  Discharge  by  New  Promise. — A  surety  who 
has  been  discharged  from  liability  by  the  act  of  the  creditor,  may 
waive  such  discharge,  and  revive  his  liability  by  a  subsequent 
promise    to    pay,  unsupported   by    any   new    consideration.* 

determination  to  obliterate  the  original  twe«n  the  parties.  Tj-us  v.  De  Jtmette, 

obligation,  and  to  destroj   the  securi-  16  Ala.  iSo.     Cemf  are  Stee]  v.  D'lxoa, 

tics  taken   for  Its  payment,  etiuilj  will  17  Ch.  Div.  832.     Waiver  o[  the  right 

regard  the  duty  ag  still  existing  at  the  of  contribution    should    be   fullj  and 

option  of  the  surety.     ( Citing  Croft  v.  clearly   proved.     Tyus  v.  De  Jarnette, 

Moore,  9   Watts  (Pa.)   451;  Morris  r.  36  Ala.  aSo. 

Oakford,  9   Pa.  St.   ^98.)     Now  what  1.  Rittenhouse  v.  Levering,  6  W.  & 

has    Brown    done    or    omitted  to  do,  S.  (Pa.)  190;  Fink  v.  Mahs^,  8  Wam 

■which,   HI  sufficient  evidence  of  intent,  (Pa.)  384;  Joyce  r.  Joyce,  i  Bush(Ky.) 

can  operate  to  withdraw  his  pretensions  474.  See  Rucka  v.  Taylor,  49  Miss.  5JI. 

from  the   Influence  of  this  rule?     Cer-  In  WatU  v.  Eufaula  Nat.  Bank,  76 

tainly  such   an  effect   Is  nottobeim-  Ala.  479,  ClopHn,  J.,  said:  "On  ret- 

puted  to   his  acceptance  of  the  choses  son,  however,  it  seems  that  the  soretj 

in  action,   transferred    by    Gofsln    as  should   be  allowed   the  same  time  in 

collaterals.     This  can  scarcely  be  pre-  which  to  enforce  the  lien  or  secuiiti, 

tended.     In  accepting  additional  means  that  the  law  would  havealtowed  totit 

of  safety,   it  is   not  to   be  supposed  he  creditor,  to  whose  rights  and  remedies 

intended  to   extinguish    those  already  he  succeeds." 

possessed."  3.  Mayhew  v.   Crickett,    a  SvantL 

But  it  has  been  heid  that  if  after  a  1S5;  Merchant  Ins.  Co.  v.  Haock,  St 
surety  for  two  principals  has  paid  the  Mo.  11 ;  Fowler  v.  Brook*,  13  N.  H. 
debt,'he  takes  from  one  a  bond  orother  240;  Hinds  v.  Ingham,  31  111.  400;  Por- 
security  for  his  reimbursement,  he  ter  v.  Hodenpuyl,  9Mlch.  HiBnro- 
thereb^  waiveahisrighttothe  benefitof  ble  V.  Ward,  40  Ohio  St.  167. 
a  security  previously  given  by  the  prin-  In  Mayhew  v.  Crickelt,  1  SwansL 
cipal  to  the  creditor.  Cornwell's  Ap-  185,  the  Lord  Chancellor  said :  "1  si- 
peal,  7  W.  &  S.  (Pa.)  305.  ways    understood,    that    if  a  creditor 

Where  A  borrowed   money   for  B's  takes  out  execution  against  the  princi- 

use  at  B's  request,  and  took  a  mortgage  pal  debtor,  and  waives  it,  he  dischargn 

from  C  as  counter  security,  it  was  held  the  surety,  on    an    obvious  principle 

that  the  mortgage  was  cumulative  and  which  prevails   both  in   courts  of  law 

not  exclusive,  and  that  by  taking  it  A  and  in  courts  of  equity.     On   the  other 

had  not  waived  his  right  of  indemnity  hand,  if  the  surety  afterward  makes  a 

against  B.     Wesley  Church  v.  Moore,  promise  to   pay,  he   cannot   otiJKl  to 

to  Pa.  St.  273.  thatasapromisewithoutconsideralioa; 

No  Positive  Act  of  BlMtion  by  Bnratr  the  promise  is  valid,  not  as  the  comii- 

itt  Time   of   Payment  Neoeaaary. — The  tution  of  a  neV,  but  the  revival  of  sa 

surety   need  not,  at   the  time  of  pay-  old,  debt." 

Dient,  signify  his  election  end  accept-  A  surety   upon  a   note,    iodaced  to 

ance  of  the  right  of  subrogation.  Sure-  become  such   by  fraud,  waivethisde- 

tyship   and  payment  ipso  facto  create  fense  by  requesting  the  payee  to  extend 

the  right.  Watts  i-.  Eufaufa  Nat.  Bank,  the  time   and  promising   10  p»y  with 

76  Ala.  479.  See  also  Gosein  i>.  Brown,  knowledge  of  the    facts,  even  thougfa 

It  Pa.  St.  533.  he  may  have  been  ignorant  of  the  fact 

WalTer    Between    Snietlei.  — Where  that  the   fraud  constituted  a   defenie. 

one    surety    consented    that    another  Rindskoff  t>.   Doman,  iS  Ohio  St  516. 

surety    might    receive    an   indemnity  A  surety   discharged    by   failure  lo 

from  the  principal  for  his  sole  benefit,  present  the  note  as  a  claim  against  the 

it  was  held  that  the  surety  so  consent-  estate  of   the  principal   debtor  within 

ing  could  not  afterward  share  in  such  two   years  after  the  granting  of  letters 

indemnity,  but  was  hound  by  his  waiv-  of  administration,  waives  his  discitarge 

cr,  though  no  consideration  passed  be-  by  a  promise  to  pay  made  alter  the  ex- 
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But  such  promise  must  be  made  with  full  knowledge  of  the 
facts.' 

c.  Waiver  OF  Statutory  Notice  to  Sue. — Where  a  surety 
is  given  the  right  by  statute  to  require  the  creditor  to  put  his 
claim  in  suit,  he  may  waive  his  rights  under  the  notice  to  sue, 
by  withdrawing  it,  and  notifying  the  creditor  not  to  sue.'  And 
the  creditor  may  waive  his  right  to  require  the  notice  to  be  in 
writing,  by  accepting  an  oral  notice,  and  agreeing  to  sue.' 

d.  Waiver  of  Due  Diligence  on  Part  of  Creditor. — A 
guarantor  may  waive  his  right  to  require  the  creditor  to  use  due 
diligence  against  the  one  primarily  liable,  either  orally,^  or  in  writ- 
ing ;'  and  a  guarantor  discharged  from  liability  by  the  laches  of 

plraHon  of  the  two  jean,  and  no  new  38  Mits.  493;  Smith  v.  Cloplin.  4S  Mlu. 

consideration  is  necewarv.     Brockman  66.    Contra  Chrisnian  i'.  Tuttle,59lnd. 

f.  Sieverling,  6  111.  App.' 511.     In  this  155.   Can/are  Eni^lishf.  Bourn,  7 Bush 

«ase  It  was  said  thai  the  mere  payment  (Kj'.)    138,   in   which  case   the  euretr 

ot  interest  would  not  revive  the  origi-  ctaimed  exoneration  becautc,  "although 

nal  oblii^ation.  hia  son  toid  the  appellee  that  his  father 

A  -written  ascent  to  the  creditor's  'wanted  him  to  sue'  and  that  written 
■i§;ning  a  deed  giving  the  debtor  an  notice  would  be  given  if  he  should  re- 
extension,  although  given  after  the  quire  it,  he  said  he  would  sue,  vet 
deed  had  been  signed  b;;  the  creditor,  failed  to  do  «o."  The  court  held  the 
and  unsupported  b^  consideration,  re-  above  facts  no  defenie,  on  the  ground 
vlves  the  liability  of  the  surety.  Smith  that  there  was  no  express  and  certain 
■V.  Winter,  4  M.  &  W.  467.  acceptance  of  the  son's  suggestion  as  a 

A  surety   paying  the   debt  after  his  formal  notice  to  sue,  or  as  a  substitute 

discharge,  Toluntarily   and    with    full  of  an  explicit  and  peremptory  noticein 

Icnowledge  of  the  facts,  cannot  recover  writing,  as  In  Hamblin  v.  McCallister, 

the  sum  so  paid.     Geary  v.  Gore  Benlc,  4  Bush  (Ky.)  418,  in  which  case  it  was 

5  Grant's  Ch.  (Ont.)  536.  held  that  an  express  waiver,  in  so  many 

1.  Hinds  V.   Ingham,  31    III.  40a;  words,  of  notice  in  writing  was  binding 

Merchant  Ins.  Co.  v.  Hauck,  83  Mo.'  upon  the  creditor. 

31 ;  Porter  f.  Hodenpuyl,  g  Mich.   it.  The  creditor  does  not  waive  his  right 

S.  Gillilan  v.  Ludlngton,  6  W.  Va.  to   insist   that   the   notice  must  be  in 

uS.  writing  to  bind  him,  by  failing  to  object 

A  surety  who  gives  the  creditor  writ-  to  oral  evidence  showing  that  the  surety 

ten  notice  to  sue,  but  at  the  aame  time  requested  him  to  sue.  Davit  v.  Payne, 

orally  requests  him  to  see  the  principal  45  Iowa  194. 

and  try  to  get  the  money  before  suing,  4.  Day  v.  Elmore,  4  Wis.  190;  Good- 

and  also,  after  the  statutory  period  has  win    ip,    Buckman,   11    Iowa   308,     In 

elapsed,  gives  him  notice  in  writing  not  these   cases   the  guarantore   or  prom- 

to  sue,  cannot  rely  upon  the  delay  of  issory  notes  waived  the  use  of  due  dili- 

tbe  creditor  to  avoid  payment.    Simp-  gence  by  requesting  the  holder  to  delay 

son  i>.  Blunt,  43  Mo.  541.  suit. 

If  the  surety,  after  giving  notice  to  B.  Bickford  v.  Gibbs,  8  Cush.  (Mass.) 

•ue   and  before  the  expiration  of  the  1^4;  Worcester  Countv  Sov.   Inst.   v. 

statutory   period    for  suing,    asks   the  Davis,  13  Gray  (MaBs!)   531;  Bray  r. 

creditor    to  indulge   the   principal,    he  Marsh,  73  Me.  45a;  46  Am.  Rep.   416; 

waives   the  notice;   but  a  request  for  Osburn  v.  Lavrson,  26  Mo.   App.  549; 

such  indulgence  made  alter  the  surety's  Star  Wagon   Co.  v.   Swezy,   63   Iowa 

discharge  bv  failure  to  sue  within   the  ejio;   Murphy  i.  Victor   Sewing   Mach. 

required  tim'e  is  no  waiver.     Bailey  v.  Co.,   1 11  U.  S.  688.     In  these  cases  the 

New,  2(|  Ga.  114.  guaranty  contained   an  express  waiver 

S.   Where   the  surety  orally  notifies  of  demand  and  notice. 

the  creditor  to  sue,  and  the  creditor  Ati  express  waiver  of  demand   and 

promises  to  do  so,  tlie  latter  waives  his  notice,  contained   in  a   guaranty  of  a 

right  to  notice  in  writing,  and  the  oral  protnisGorv  note,  cannot  oe  contradlct- 

notice  will  beeffectual.  Taylor  v.  Davis,  ed  by  evidence  ot  a  con  tern  poraneoua 
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the  creditor,  may  waive  such  discharge,  and  revive  his  liability  by 
a  subsequent  promise  to  pay,  or  other  acknowledgment  of  liabil- 
ity.* But  such  promise  or  acknowledgment  must  be  made  with 
a  full  knowledge  of  the  fact  of  laches.* 

e.  Waiver  of  Notice  of  Acceptance  of  Guaranty. — The 
right  of  the  guarantor  to  require  notice  of  the  acceptance  of  the 
guaranty  may  be  waived  in  the  guaranty  itself,'  or  by  a  subse- 
quent promise  to  pay,  or  acknowledgment  of  liability.*  But  a 
promise  to  pay  or  acknowledgment  of  liability  made  under  a  mis- 
take of  fact,  will  not  amount  to  such  waiver.* 

8.  Bills  and  VotM — a.  Waiver  or  Renunciation  of  Bills 
AND  Notes. — In  England,  the  holder  of  a  bill  or  note  may  dis- 
charge the  obligation  of  the  acceptor,  maker,  or  other  party,  by  a 
parol  waiver  or  renunciation,  without  consideration  and  without 
surrender  of  the  instrument  ;*  but  in  some,  at  least,  of  the  statn 

oral   sgreement   to    collect    the    note  «.  Farwell   v.   SuUj,  38   Iowa  jB?; 

from  the   prlocipal,  and   of  laches   in  Rejnoldi  v.  Douglaas,  11  Pet.  (U.  S.) 

fursuinghlm.     Worcester  County  Say,  497;  Louitville  MIg.  Co.  v.  Welch,  i» 

Dst.  V.  Davli,  13  Gray  (Mass.)  531.  How.  (U.  S.)  476.     A  verbal  acknowl- 

Where  the  obligee  of  a  bond  assigned  edgment  of  liability  and  a  promUe  U- 

It    and   guarantl^    it«   payment,   and  pay  supersede  the  necessity  of  proving 

alter    it    became    due    requested    the  notice  of  acceptance.     Peck  v.  Banwy^ 

holder   in   writing  not  to  sue,  it   was  13  Vt.  93. 

held  that  he  had  waived  due  diligence  S.  Reynolds  v.  Douglass,  la  Pet  (U. 

In  prosecuting  the   suit,   and   that   he  S.)  497;  Louisville,  etc,  Co.  r.  Welch,. 

could  not  revive  the  duty  by  a  subse-  10  How.  (U.  S.)  476. 

quent  notice  to  sue,  given   at  a   time  •.  Foster  v,  Dawber,  6  Esch.  839; 

when   the  obligor   had   left  the  state.  Wbatly  v.  Tricker,  1  Campb.  31;;  Black 

Ege  V.  Barnlti,  8  Pa.  St  304.  t.  Peele,   i    Doug,   i^a ;   Walpole  v. 

1.  Sigourney   v.    Wetherell,  6  Met.  Pulteney,  i   Doug.  34gn ;  Ellis  v.  Gal. 

<Mass.)  553.     See  Gamage  v.  Hutch-  Indo,  i  Doug.  35on;   Aston  p.  Pyc,  j 

Ins,  13  Me.  565.    In  Sigourney  v.  Weth-  Vea.  Jr.  3;on;  Wintermute  f .  Post,  14 

erell,  6  Met.  (Mass.)  553,  the  acknowl-  N.   J.  L.  410.     See   Nolan  i>.  Bank  of 

edgment  of  liability  took  the  form  of  New  York    Nat.  Banking   Assoc.,  67 

pavment  of   interest  upon   the   notes  Barb.  (N.  Y.)  34;  Miller  c.  Tharcl,  7; 

guarantied.  N.   Car.    148;  Dingwall  v.  Dunsler,  i 

a.  The  acknowledgment  or  promise  Doug.  147;   Farquhar  v.  Southey,  1  C. 

must  be  with  knowledge  of  the  laches  &  P.  497 ;  ti  E.  C.  L.  311 ;  Steniw  v. 

of  Ihc  holder,  who  must  prove  such  Thacker,  Peake  187;  Parker  v,  Leigh, 

knowledge.     Gamage  v.  Hutchios,  33  3  Stark.  338;   Kemp  v.  Watt,  ij  M.  & 

Me.   565.  W.    673,  681,     See    also    CoNwacT. 

).  Notice  is  waived  where  the  p^'-  vol.  3,  p.  890. 
•ntor  agrees  to  indemnify  "uncondition-  As  to  the  form  of  the  waiver  or  re- 
ally at  all  times,"  Davis  v.  Wells,  104  nunciation,  there  is  authority  holding 
U.  S.  i,i;9;  or  undertakes  to  make  paj-  that  it  should  be  express.  Parkerr. 
mcnt  or  reasonable  notice  of  the  prin.  Leigh,  3  Stark.  338;  Dingwall  v.  Dtint- 
ci pal's  default,  Wadsworth  f .  Allen,  ter,  i  Doug.  347;  Kemp  i>.  Wstt,  15  M. 
SGratt.  (Va.)  174;  56  Am.  Dec.  137;  St  W.  681. 

or  guaranties  payment  for  goods  to  be  Wlwt  Anonnts  to  a  Walvar  or  Rmmi- 

Bold  "from  time  to  time,"  and  waives  elation. — An  agreementto  consldertbe 

notice  of  the  timcB,  or  amounts  of  sales  acceptance  at  an  end  is  a  waiver.  Wal- 

•nd  of  defaults,  or  delay  in  payment,  pole  v.   Pulteney,  i  Doug.  3490.    And 

Crittenden  v.  Fiske,  46  Mich.  70;  41  a  messsge  sent  to  the  acceptor  by  the 

Am.  Rep.  i^.    The  giiaTantor  cannot  holder,   who  had  taken  security  from 

complain  of  want  of  notice  of  accept-  the  drawer,  "that  he  had  settled  with 

ance,   when  his  acts  and  declarations  Dallas  (the  drawer},  and  he  need  oot 

amount  to  a  waiver  of  such   notice,  trouble  himself  any  further,  has  been 

I'refethen  v.  Locke,  16  La.  Ann.  19.  held  to  conititute  a  waiver."     Black 
664 
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of  the  Union,  the  rule  seems  to  be  otherwise  than  that   recog- 
nized in  England.^ 

T.  Peele,  i  Doug.  14911.  But  see  Adnow  acceptance    and    dlicharKCi    the  bill. 

V.  Gregg,  J  SUrk.  si'-  Sweeling  v.  HalM,  g  B,  &  C.  369;  17  B. 

So.  alio,  an  entrr  bj  the  pajee  o(  a  C.  L,.  394. 

note,  found  after  hla  death.     "  H.  J.  P.  But  cancellation   by   mistake   1b   no 

(the  maker}  payi  no  Interest,  nor  shall  discharge.     Wilkinson  i>.  Johnson,3  B. 

I  ever  take  the  principal  unlcM  greatlj  &  C.43S;  10  E.  C.  L.   140;  Raper  v, 

dntrefloed."     Aaton    v.    Pjt,     5    Vm.  Birkbeck,  15  East  17;  Novell!  v.  Rotti, 

Jr.  3Son.  i  B.  &  Ad.  759;  ai  E.  C.  L.  176. 

And  the  same  is  true  of  a  Btatement  And  If  the  cancellation  is  not  appar- 

br  the  holders,  made  at  a  meeting  of  ent,  and  the  bill  Is  negotiated  to  an  In- 

the  credilora   of    the   acceptors,    that  nocent  holder  for  value  before  maturity, 

"thej  looked  to  the  drawer  and  should  such  holder  inaj'  enforce  the  bill.     Ing- 

not  come   upon   the  acceptors   of  the  bam  v.  Frimroee,  7  C.  B.  N.  S.  8a ;   97 

bili"  If  Intended  as  an  absolute  uncon-  E.  C.  U  83,  in  which  case  a  bill  torn 

dltional    renunciation,   and   not    as   a  in  half  with  Intent  to  cancel,  was  re - 

Sromise  to   look  to  the  drawer  in  the  joined  in  such  a  waj  that  its  appear- 

nt  instance.      Whatlj  v.  Tricker,   I  ance  was  as  consistent  with  its  having 

Campb.  35.  been  divided  for  the  purpose  of  sale 

Mere  delay   In    proceeding    against  transmission  br  mall  as  with  lla  having 

tbe  acceptor  will  not  discharge   him,  been  torn  for  the  purposeof  destroying 

Anderson  v.  Cleveland,  13  East  4300 ;  It. 

nor   the   receipt  of  intereaC  from  the  1.  In  Bragg  i'.  Daoielson,  141   Mass. 

drawer,  and  a  delay  for  a  long  time  to  195,  an  acdon  upon   a  promisMry  note 

apply  ibr   payment   to   the    acceptor,  made  by  the  defendant  for  the  accom- 

Dingwall  v.   Dunster,  I    Doug.   347;  modatian  of  L.,  who  was  not  a  party  to 

Farqnhar  o.  Southey,  a  C.  &P.  497;  la  the   note,   the   defendant   set    up   that 

E.  C.  L.  aja.  when  the  note  fell   due,   the   plaintiff 

A  statement  by  the  holder,   on  being  agreed  with  the  defendant  that  if  the 

informed  by  the  acceptor  that  the  bill  defendant    would    pay    another    note 

was  not  good,  that  he  muat  look  to  the  made  by  the  defendant  and   held   by 

dmwer,  ti^ether  with  receipts  given  by  the  plaintiff,  "the  plaintiff  would  under- 

tfae  holder  to  the  acceptor  subsequently  taketosee,end  would  see,  L.,  and  collect 

to  the  date  of  the  acceptance,  acknowl-  tbe  note  now  <ued  upon  from  him,  and 

edging  payment  In  full  of  all  accounts  release    the    defendant    from    liability 

to  their  several  dates,  are  evidence  to  thereon  and  deliver  said   note  to  him,'*' 

go  to  the  jury  upon   the  question   of  and  that  the  defendant  paid  the  other 

waiver,  which  is  a  question  for  the  jury,  note  and  omitted  to  take  steps  to  secure 

Wintermute  i>.  Post,  34  N.   I.  L.  410,  payment  by  L.,  relying  upon  the  pli  ' 

OnaMentUm.  —  In    McManus   v.  tiff 's  agreement.     The  1 

Bark,  L..   R.,  5   Exch.  61;,  it  appeared  these   facts  constituted 


held   that 


that  tbe  defendant  gave  j.  M.  his  note  Holmes,  J.,  after  saying  that  it  was  not 
payable  to  J.  M.  or  order  on  demand,  clear  that  the  plaintiff^  promise  meant 
Alierward  a   written    agreement   was     anything  more  than  that  he  would  do 

"        ■"--'     his  best  to  collect  of  L.,  said:  "But  if 

the  words  used  imported  a  present  dis- 
charge, they  were  inoperative.  There 
was  neither  a  release  nor  an  accord  and 
of  J.  M.,  the  defendant  claimed  that  satisfaction.  In  ^Bf/aiitf,  it  has  been 
the  agreement  was  a  waiver  or  dis-  said  that  the  law  merchant  has  inlro- 
chaige  of  tbe  note,  relying  upon  Foster  duced  an  exception,  in  the  case  of  billa 
c.  Dawber,  6  Exch.  839 ;  and  It  was  and  notes,  to  the  rule  that,  alter  breach, 
held  that  the  agreement  was  no  defense,  a  aim  pie  contract  can  only  be  discharged 
on  the  ^und  that  It  lacked  considera-  by  deed,  or  upon  sufficient  considera- 
tiOB,  without  discussion,  however,  of  tion,  CiVia^Foster  i>.Dawber,6  Exch. 
■ny  prior  cases  upon  this  point.  Com-  8^9 ;  Dingwall  v.  Dunster,  i  Doug.  147 ; 
>are  Crawford  v.  MlllspHUgh,  13  Johns.  Farquhar  f .  Southey,  a  C.  &  P.  497;  >9 
(N.  Y.)S7.  E.  C.  L.  3*3.     But  no   such   exception 

Oaneellatton  by  striking  out  the  ac-     Is   recognlted  In   this  commonwealth, 
ceptor's  signature,  is  a  waiver  of  the    when    the    note   la    not    surrendered. 
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b.  Waiver  of  Production  Upon  Demand  of  Payment.— 

Actual  production  of  the  bill  or  note  upon  presentment  for  pay- 
ment, may  be  waived  by  a  refusal  to  pay  for  other  reasons  than 
the  fact  that  the  paper  was  not  produced.' 

Smith  V.  Btrtholomew,  i  Met.  (Mass.)  Barb.  [N.  Y.)  72;  Gilbert  *.  Dtnnit, 

176;  as  Am.  Dec.  365;  Shaw  if.   Pratt,  3  Met.   (Mass.)  497;  38  Am.  Dec 319. 

2»  Pick.  (Man.)  305."  See  Dkmand,  vol,  ^,  p.  528*'",  whtre 

The  pa^ee  and  holder  of  two  noteE.  Gilbert  v.  Dennis,  3  Met  (Mast.)  497, 

about  ten  days  before  his  death,  said  U  cited  and  quoted  from,  at  length.    In 

to    a    third    person    that    he  did    not  Lockwood  -a.  Crawford,  18  Conn.  373, 

want  the  maker  to  paj'  them.      Some  It  does  not  appear  that  the  holder  had 

fbrtv-eight  hours  berore  his  death,  he  the  note  with  him  when  he  made  the 

sent  for  the  maker  todraw  his  will.    He  demand,  as  was  the  caae  in  Etheridge 

directed  the  maker  to  deduct  the  notes  v.  Ladd,  44  Barb.  (N.  Y.)  7i,and  King 

from   an    estimate    of  bis  personalty,  T'.Crowell,6i  Me.  244;  14  Am.Rep.5fi0. 

and  told  him  that  the  notes  were  his,  In  this  last  case,  Virgin.  J.,  said :  *•  It 

also  telling  him  where  the  notes  were  is   true    that    the    rule    requiring  the 

and  directing  him  to  get  them.      Aller  persons  making  the  demand  to  eihiUt 

the    maker's    departure,    he    totd   his  the  evidence  of  debt  is  well  settled,  ind 

housekeeper  that  he  had  given  the  notes  well  grounded  in  reason ;  and,  although 

to  the  maker.   Four  orfivedays  after  his  applicable  to  alt  written  contraction 

death,  the  maker  took  possession  of  the  which  a  demand  Is  Decessary.  it  ii.  u 

notes.      The  court  held  that  there  was  has  been   well   said,  especiallr   appli- 

no  delivery  of  the  notes  to  render  the  cable  to   negotiable   securities,  which 

gift  complete,  and  that  the  maker,  who  may  be  legally  transferred  lo  another 

was eieculorof theholder's will, should  at   the  very   time  the  original  payee 

be   charged  with  the  notes  as  part  of  makes  the  demand.     But  the  reasons 

the  estate.    Horner's  Appeal,  a  Penny,  applicable  lo  cases  in  which  the  maker 

(Pa.)  189.  offers  to  pay,  cannot  apply  to  cases  in 

The    payee    and    holder  of  certain  which  he  not  only  does  not  offer,  bat 

promissory  notes,  before  his  death  and  absolutely  refuses,  to  pay,  and  does  not 

while  distributing  his  estate,  directed  evenexpressany  desire  to  see  the  note." 

that   the   notes   should   be   burned   or  in  Fall  River  Union  Bank  r.  WilUnJ. 

given  to  the  maker.     After  his  death  e  Mel.   (Mass.)   ai6,  the  cashier  of  1 

the  notes  were  delivered  to  the  maker,  bank  holding  a  draft  met  the  dnwee 

The  court  held  that  the  maker  should  and  Informed  him  that  the  bank  hsd 

be  charged  with  the  notes  as  admlnis-  the  draft,  upon  which  the  drawee  told 

trator  of  the  payee,  the  court   saying  the  cashier  that  he  should  not  accept 

that  the  directions  of  the  intestate  were  or  pay  It.     It  was  held  that  there  was 

a   mere  authority  which  expired  with  no   due   presentment  of  the  draft  for 

him.      /«  re  Campbell's  Estate,  7  Pa.  acceptance.    Hubbard,  J.,  said:  "The 

St,  100;  47  Am.  Dec.  503.  term  presentment  imports,  not  a  mere 

An  allegation  in  the  answer  to  a  suit  notice  of  the  existence  of  a  draft  which 

upon  a  note,  that  the  intestate,  before  the  party  has  in  his  possession,  but  the 

his  death  "gave  the  note  to  the  defend-  exhibiting  of  it  to  the  person  on  whom 

ant  and  made  arrangements  to  have  It  it  is  drawn ;  that  he  may  see  tbe  same, 

delivered  up  to  him,  which  was  neglect-  and  examine   his    accounta   or  corre- 

ed  to  be  done,"  is  no  defense,  the  facts  spondence,  and  judge  what  he  shall  do; 

constituting    neither   a  donatio  causa  whether  he  shall  accept  the  draft  or  not. 

mortis,  nor  a  valid  gif%  nor  an  equitable  Here  there  appears  to  ha  vei>een  nothing 

release.    Henderson  v.  Henderson,  11  more  than  a  casual  meeting  of  the  par- 

Mo.  379.  ties,  and  the  conversation  on  the  subject 

In  England,  bj  the  Bills  of  Exchange  of  the  draft  ensued.     .     .     .     With  this 

ActofiSS:,  the  renunciation  must  now  view  of  thecase  wearenotsatlsGed  with 

be  in  writing,  unless  the  bill  is  delivered  the  Instruction  given  to  the  jury  [that  if 

up.      For  a  case  arising  under  this  act,  the  drawee  was  informed  by  the  cashier 

see  Francis  v.  Bruce,  44  Ch.  Dlv.  637.  that  the  plaintiff  had  such  a  draft  on 

t.  Lockwood  V.  Crawford,  iS  Conn,  him,  and  he   thereupon  informeiJ  tbe 

373 !  King  -v.  Crowell,  61  Me.  344 ;   14  cashier  that  he  should  not  accept  nor 

Aro.  Rep.  560;  Gtherldge  v.  Ladd,  44  pay  it,   and  if  no  notice  thereof  wis 
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c.  Waiver,  in  Notes,  of  Legal  Rights,  as  Affecting 
Their  Negotiability. — The  insertion,  in  a  promissory  note,  of 
a  waiver  of  rights  arising  from  exemption,  valuation,  and  appraise- 
ment laws,  will  not  destroy  the  negotiability  of  the  note.* 

d.  Acceptance  of  Bill  or  Note  as  Waiving  Lien.— As  a 
general  rule,  the  acceptance  of  a  negotiable  security  on  account 
of  a  claim  secured  by  a  lien,  will  not  operate  as  a  waiver  of  the 
lien.* 

e.  Waiver  OF  Demand  and  Notice. — See  Bills  and  Notes, 

vol.  2,  p.  419  et  seq.;  DEMAND,  vol.  5,  pp.  528^',  528^'"  ;  PRO- 
TEST, vol.  19.  p.  297. 

9.  Waiver  bi  Contract!  of  loioraaoe. — See  Estoppel,  vol.  7,  p. 
32;  Fire  Insurance,  vol.  ;,  p.  1054  ^^«?.,- Forfeiture,  vol. 
8,  p.  446;  Insurance,  vol.  11,  p.  331  t/ jcy.;  Life  Insurance, 

vol.  13,  p.  658  etseq.;    MUTUAL  INSURANCE,  vol.  16,  p.  83  et  seq. 

10.  Taivor  of  ConditioM  and  ForffeitureB— «.  Generally.' — See 
Conditional  Sales,  vol.  3,  p.  435;  Estates,  vol.  6,  p.  904; 
Forfeiture,  vol.  8,  pp.446,  451 ;  Grants,  vol.  9,  p.  59;  Insur- 
ance, vol.  II,  pp.  331-336  et  seq.;  LACHES, vol.  12,  p.  597;  LAND- 
LORD AND  Tenant,  vol.  12,  p.  758  et  seq.;  Limitations  in  In- 
struments, vol.  13,  p.  779  et  seq.;  MUTUAL  INSURANCE,  Vol. 
6,  p.  83  et  seq.;  SalES,  vol.  21,  p.  642  et  seq.;  supra,  this  title, 
Vendor  and  Purchaser. 

given  to  the  indor»er,  he  wat  dis-  Purdy,  56  Mich.  6,  in  whicli  casea  note 
charged).  Toconfirmitwould  tend  to  coDtalning  an  agreement  to  psj  ex- 
Introduce  ft  looKncBSof  practice  on  the  change  and  all  expenses,  including  at- 
lubject  of  presenting  hilts  for  accept-  toruey's  fee,  incurred  in  collecting,  and 
knee,  which  will  lead  to  disputes  and  waiving  the  benefit  of  all  laws  exempt- 
difficulties  greater  than  now  exist."  ing   real   and  personal  property  from 

1.  Zimmerman  v.  Anderson,  67  Pa.  levy  and  sale,  and  all  benefit  or  relief 
St  411 ;  5  Am.  Rep.  447:  Zimmerman  from  valuation  and  appraisement  laws, 
V.  Rote,  75  Pa.  St.  i38;  Lyon  v.  Mar-  was  held  not  negotiable,  without  dis- 
till, 31  Kan.  411;  Walker  v.  Woollen,  cusslon,  however,  as  to  the  effect  of 
54  Ind.  164;  23  Am.  Rep.  639;  Woollen  anj  particular  clause. 
V.  Ulrich.  64  Ind.  110;  Kemp  v.  Klaus,  As  to  the  question  of  the  validitj  of 
8  Neb.  J4;  Adams  v.  Addington,  16  a  waiver,  in  promissorj  notes,  of  the 
Fed.  Rep.  89;  Hughitt  v.  Johnson,  28  beneUt  of  homestead  and  exemption 
Fed.  Rep.  865 ;  National  Bank  v.  Garj,  laws,  see  infra,  this  title,  fVaivtr  of 
18  S.  Car.  287.  Homestead  and  Exemftions. 

In  Zimmerman  v.  Anderson,  67  Pa.         S.  For  cages  and  a  further  consldera- 

St  431 ;  5  Am.  Rep.  447,  the   note  con-  Cion  of  this  subject,  see  Liens,  vol.  13, 

tained  the  words  "waiving  the  right  p.  613;   Mechanics'  Likns,  vol.   ij, 

of  appeal   and  sit  valuation,  appraise-  pp.  105-107  ;  Maritime  Libns,  vol,  14, 

ment,»tay,  andenemptionlawB."  Read,  pp.  451,   4SI;  Pilots,   vol,  18,  p.  455; 

Jn  said:     "  Thej  do   not  contain  any  Vendors' Liens,  vol.  28,  p.  156;  and 

condition  or  contingency,  but,  after  the  see  is/rn,  this  title,  Waiver  of  IMnj. 
note  fall*  due  and  is  unpaid,  and  the        S.  Waiver  or  Ueenie  of  Breaab  of  Con- 

miker  ii  sued,  facilitate  the  collection  dltlon  aa  DlscharEliig  ttie  Condition. — 

by    waiving  certain    rights  which   he  See  Estates,  vol.  6,  p.  904.     See  also 

m^ht  exercise  to  delay   or  impede  it.  Dumpois  Case,  i   Smith's  Lead.  Cas, 

Instead  of  clo^ng  its  negotiability  it  (9th  Am.  ed.),  p.  1 19;  7  Am.  Law  Rev. 

adds  toit,  and  gives  additional  value  to  616,  for  an  article  urging  that  the  rule 

the  note."  of  Dumpois  Case  should  no  longer  be 

But  see  Cayuga  County  Kat.  Bank  v.  considered  good  law. 
667 
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b.  Waiver  by  State  of  Forfeiture  of  Charter.— The 
state  may  waive  a  forfeiture  of  the  charter  of  a  corporation,  either 
expressly  or  impliedly,  by  a  recognition  o(  the  continued  exist- 
ence of  the  corporation  after  the  forfeiture.*     But  mere  lapse  of 

Ooiwldanthm  to  Support  VklTor  of  (he  corporation  to  m&ke  ilterationi  on 

Perteltiiie. — As  to  the  question  wtiether  [ta  road  and  by  thus  Inducing  eipmil- 

a  con  side  ration  is  neccisarj  to  render  Iture  bj  the  corporation,   AIIt.  Gen'l 

bindinBB  waiver  of  forreiture,  see  jB/ra,  v.  PelcrBburg,  etc.,  R.  Co.,  6  Ired.  rN. 

tcA%\mt.,EsstntiaUof  Bitidi»gWaiver.  Car.)  470;  or  bjcatending  the  dme for 

1.  Matter  of  New  York,  EL  R.  Co.,  the    completion  of  the  road,   Milford, 

70  N.   Y,  338;    People  v.  Manhattan  etc.,  Turnpike  Co.  v.  Brush,  10  Ohio 

Co.,   9   Wend.   (N.   Y.)    j8o;    Central  111 ;  36  Am.  Dec.  78;  LaGrangc.clc. 

CroGSlown     R.    Co.    I'.    Twenty-third  R.Co.  v.  Rainey,  7  Coldw.(Tenn.)4io; 

St.  R.  Co.,  n  How.  Pr.  (N.  Y.  Super,  or  by   amending  the  act  under  vhich 

Ct.)   1S6;   Atty.   Gen'i   v.   Petersburg,  the  corporation  waioi^aniied,  confirm- 

etc.,    R.    Co.,   6  Ired.   (N.  Car.)  456;  tngits  acquisitions,  changingitipowcn. 

State  V.  Real  Estate  Bank,  5  Ark.  595;  and    conferring    new    onei.  People  c. 

41    Am.   Dec.   109.     And  lee    Ultra  Ottawa,  etc.,  Co.,  iij  II!.  181;  aeeCcD- 

ViRBS.  vol.  37,  p.  351.  tral  Crositown  R,  Co.  v.  Twenty-tltird 

In    Atty.Gen'l  v.   Petersburg,    etc.,  St.  R.  Co„  ^4  How.  Pr.  (N.  Y.Suprenie 

R.  Co.,6lred,<N,  Car.)4j6,RufEii,C.  Ct.)  186;  or  by  requiring  a  bank  to  it- 

}.,  said:  "But  on  the  other  hand,   if  the  aumespecie  payments  byacertalndale, 

•overeign — with    u8,   the   law-making  thus  waiving  the  forfeiture  by  retsonof 

power, — with  a   distinct  knowledge  of  the  previous  suspension.   Comtneitial 

the  breach  of  duty  by  the  corporation.  Bank  v.  State,6Smed.  &M.  (Mits.)6l3i 

a  knowledge  declared   by  the  legisla-  45  Am,  Dec.  180;  AtchafalayaBwik  c. 

ture,  or  so  clearly  to  be  inferred  from  Dawson,  t«  La.  497. 
its   own    arcliives   that    the   contrary         Where  the  charter  of  Jiturnpikecor- 

cannot  be,  thinks  proper  by  an  act  to  poratlon  proTided  that  the  corporation 

remit  the  penalty   or  to   continue  the  should,  at  the  end   of  every  six  rein 

corporate  existence,   or  to    deal    with  afler  setting  up  any  toll  gate,  lay  before 

the  corporation   as  lawfully  and  right-  the  legislature  an  account  of  eipend- 

fully    existing,    notwithstanding   such  ilures    and    profits,    "under   forfettiirt 

Vnown  default ;   such  conduct  must  tie  of  the  privileges  of  the  act  in  fulure." 

taken,  as   In  other  cases  of  breaches  of  and  gates  were  erected   In    1E06.   but 

condition,  to  be  Intended   as  ■  declara-  no  account  wa*  laid  before  the  legii- 

tlon  that   the  forfeiture  Is  not  insisted  lature   until    1S30,   when  in  that  yeir 

on,  and,   therefore,  as   a  waiver  of  the  and   in   1836  and    1843  accounts  were 

previous  defaults.     It  must  be  so  in  the  subtnlttedwhlch  were  received  as '^<G- 

nature  of  things;  for.   white  the  state  cient  and  satisfactory,"  and  In  TS33  an 

insists  on   these  stipulations  in  a  char-  act   was  passed  authorizing  a  chsn^ 

ler,  as   conditions,  express  or  Implied,  in  route —  it  was  held  that  the  forfei- 

In  a  contract,  the   citizen  has  a  right,  ture  had  been  waived.  Stale  v.  Fourth 

that  they  shall  be  dealt   with  as   other  N.  H.  Turnpike,  15  N.  K.  16a;  41  An. 

conditions,  and  that  a  breach  shall  not  Dec.  690. 

be    Insisted    on,    when,    after    it   the         But  the  appointment  of  a  corporate 

parties  acted  and  dealt  as  If  there  had  officer  by  the  governor  and  senate,  ud- 

been  no   breach;  for  example,  when  a  der  apower  reserved,  by  the  act  olin- 

landlord  receives   rent  after  he  might  corporation,  to  the   legislature  to  sp- 

have  entered  for  non-payment  of  it.  point  such  officer  annually,  after  tbe  fil- 

The  state    recognizes  the  continued  log  of  an  information  to  enforce  *  for- 

eiistenceofthecorporation,  and  waives  feiture,U  not  a  waiver  of  the  forfeiture. 

the  forfeiture  by  requiring  the  aseent  People    v.   Phoenix   Bank,  34  Wend, 

of  the   corporation  to   the   charter   of  (N.  Y.)  431 ;  35  Am.  Dec.  634, 
•nothercorporation.andbyauthorlilng        In  Slate  f.  Fourth   N.  H.  Turnpike, 

a  transfer  of  its  charter  and  the  rights  ic  N,  H.   16],   l£6,   the  court,  by  GU- 

and    powers  thereby   granted  to  such  Christ,  J.,  said :  "  The  doctrine  of  the 

other    corporation,    Chesapeake,  etc.,  waiver   of  a  forfeiture  bj  IheleglsU- 

Canal  Co.  v.  Baltimore,  etc.,  R.  Co.,  4  ture  by  subsequent  legislative  acU  does 

GIU&j.  (Md.)  1,137;  or  by  requiring  not  apply.  If,  by  the  terms  of  the  char- 
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time  is  not  a  bar  to  the  enforcement  of  a  forfeiture  by  the  state,* 
and  the  intent  to  waive  it  must  be  expressly  declared  or  plainly 
to  be  inferred  from  some  act  of  the  granting  power.* 

c.  Waiver  of  Forfeiture  for  Breach  of  Condition  in 
Deed. — The  grantor  of  an  estate,  upon  condition,  may  waive  a 
forfeiture  for  breach  of  condition  by  subsequent  acts  showing 
that  he  still  holds  the  grantee  to  perform  the  things,  to  secure 
the  performance  of  which  the  condition  was  created.' 

11.  Waiving  Tort  and  Suing  in  Aanmpiit — a.  Meaning  of 
Phrase. — "  This  phrase  means  no  more  than  that  by  treating  the 
matter  as  a  contract  he  waives  his  right  to  pursue  it  as  a  tort  with 
the  peculiar  remedies,  penalties,  and  consequences  belonging  to 
it  in  that  character."* 

*.  When  the  Right  Exists.— The  right  to  waive  the  tort 
and  sue  in  assumpsit  exists  only  when  the  person  committing  the 
tort  has  received  some  benefit  at  the  expense  of  the  plaintiff.' 

ter,  Ihe  tranchise  ibiolutelj  determine!  implication  upon  whicli  his  demand  in 

-on  failure  to   perform  the  condition;  contract  must  rest,  lor  that  would  be  to 

for    as   In  such   case  the   corporation  waive  all  remed/.     The  waiver  of  the 

has  ceaied  to   exist,   the    doctrine    of  tort,  therefore.  Is  simply  a  declaration 

waiver  Is  Inapplicable."     See  also,   to  that,  for  the  purposes  of  redress,  the 

the    ume  effect,  State    v.  Old  Town  party  elects  to  treat  the  facts  as  eslab- 

Bridge  Co.,  85  Me.  31.  lishing  an  implied  contract  which   he 

1.  State  V.  Pawtuxet  Turnpike  Co.,  may  enforce,  instead  of  an  injury  by 

8  R.  I.  511 ;  94  Am.  Dec.  113.  fraud  or  wrong  for  the  committing  of 

S.  London  ri.Vanacker,  I  Ld.  Raym.  which  he  may  demand  damages,  com- 

496;  Angell  and  Ames  on  Corp.  (nth  pensatory   or  exemplary."      And    eee 

-ed.),  t  777,andcaEes  In  notes;  Lumbard  Young  v.  Marshall,  8  Bing.  43;  ji  E. 

17.  Stearns,  4  Cnsh.  (Mass.)  60;  People  C.  L.  315. 

■V.  Kingston,  etc..  Turnpike  Road  Co.,  The    same  act    or  transaction  may 


13  Wend.  (N.  Y.)   193;   35   Am.   Dec.  constitute  both    a    cause  of  action  in 

55i;People  ».  ManhatlBnCo.,g  Wend,  contract  and  in  tort,  and  ■  party  may 

(N.  Y.)  381.  have  an  election  to  pursue  either  rera- 

t.  Hubbard  v.  Hubbard,  97  Mass.  edy;andin  that  sense  may  he  said  to 
18S;  93  Am.  Dec,  75.  See  also  Lud-  waive  the  tort  and  sue  in  contract.  But 
low  V.  New  York,  ctc^  R.  Co.,  11  Barb,  a  right  of  action  in  contract  cannot  be 
.(N.  Y.)  440,  where  it  was  held  that  the  created  by  waiving  »  tort,  and  the  duty 
grantor  ol  an  estate,  upon  the  condi-  to  pay  damages  for  a  tort  does  not  im- 
tion  that  the  conveyance  should  be  ply  a  promise  to  pay  them,  upon  which 
-void  if  the  railroad  was  not  completed  assumpsit  can  be  maintained.  Cooper 
by  a  certsin  day,  had  waived  the  for-  i'.  Cooper,  147  Mass.  370.  And  see 
feiture  by  making  no  effort  to  assert  hii  Jones  v.  Hoar,  5  Pick.  (Mass.)  385; 
right  to  the  estate  until  two  years  after  Brown  -o.  Holbrook,  4  Gray  (Mass.) 
the  forfeiture,  during  which  time  he  lo3;  Ferguson  v.  Carrington,  9  B.  ft 
saw  thecompany  making  large  expend-  C.  59;  17  E.  C.  L.  330. 
Itures  and  extending  its  road,  without  In  Phillips  r.  Homfray,  34  Ch.  DIv. 
making  any  objection,  and  also  gave  439,  Bowen,  L.  J,,  said  :  "  We  do  not 
the  company  notice  to  perform  a  cove-  b«lleve  that  the  principle  of  waiving  a 
□ant  in  the  deed  in  regard  to  division  tort  and  suing  in  contract  can  be  car- 
fence*,  thus  recognizing  himself  and  ried  further  than  this,  that  a  plaintiff 
Ihe  company  as  owners  of  adjoining  Is  entitled,  if  he  chooses  it,  to  abstain 
lands.  from  treating  as  a   wrong  the  acta  of 

4.  Harway  i>.  New  York,  i  Hun  (N.  the  defendant  in  cases  where,  independ- 

Y.)  630.     In  this  case  it  was  said  that  entlv    of    the  question   of  wrong,  the 

"  He  by  no  meant  waives  the  right  to  plaintiti  could  make  a  case  for  relief." 
give  evidence  of  the  transaction  and  of        6.  Webster  w.Drinkwater,  5  Me.  319; 

its  true  character,  in  order  to  raise  the  17  Am.   Dec.   338;  Hambly 't>.   Trott, 
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Where  "  there  is  a  wrong,  nothing  more  and  nothing  less,"  assump- 
sit will  not  lie.' 

c.  Effect  of  Election  of  REMEDiES~(See  also  Election, 
vol.  6,  p.  247),— "A  man  may  not  take  contradictory  positions, 
and  where  he  has  a  right  to  choose  one  of  two  modes  of  redress, 
and  the  two  are  so  inconsistent  that  the  assertion  of  one  involves 
the  negation  or  repudiation  of  the  other,  his  deliberate  and 
settled  choice  of  one,  with  knowledge,  or  the  means  of  knowledge, 
of  such  facts  as  would  authorize  a  resort  to  each,  will  preclude 
him  thereafter  from  going  back  and  selecting  again."* 

Cowp.  371,    See   National   Trait  Co.  under  which  he  used  the  road,  ippeir 

V.   Gleason,   77   N.  Y.   400;   33    Am.  to  ui   to  negative    the    Idea   tluit   he 

Rep.  631.  meant    to  paj  for  it.    Nor  have  the 

t.  Coolej  on  Tort*  (id   ed.),p-iio;  aa»ets  of  the  deceased  defendant  bein 

AUbrookii.  Hathaway,3  Sneed(Tenn.)  necessarlljr  swollen   b;-   what  he   hu 

45G.     In  Hamblj  v.  Trolt,  Cowp.  371,  done.     He  eaved   his    estate    expense, 

I^rd  Mansfield  said:  "  Here,  therefore,  but  he  did  not  bring  into  it  anj  »ddi- 

i*  a  fundamental  distinction.     If  it  is  a  tional  property  or  value  belonging  to 

sort  of  injury  by  which   the   olTender  another  perwin." 

acquires  no  gain  to  himEelf  at  the  ei-  And  see  Ford  v.  Caldwell,  3  Hill 
pense  of  the  sufferer,  as  beating  or  im-  (S.  Car.)  348,  where  Richardson.  ]., 
prisoning  a  man,  etc.,  there  the  person  said:  "The  reason  why  the  action  of 
Injured  has  onlj  a  reparation  for  the  trespass  does  not  survive  the  tre«pa(s- 
deliclum  in  damages  to  be  assessed  by  a  er,  Is  because  the  outrage  committed  a 
jury.  But  where,  besides  the  crime,  personal,  and  not  benc&ciat  to  the 
property  is  acquired  which  benefits  the  offender.  It  hurts  another,  but  Iningt 
testator,  there  an  action  for  the  value  df  no  money  to  the  trespasser;  ■■  where 
the  property  shall  survive  against  the  a  man  strikes  you,  or  kills  your  n^io. 
executor,  as,  for  Instance,  the  executor  But  if  he  takes  your  negro  and  sella  or 
shall  not  be  chargeable  for  the  injury  employs  him,  he  then  gets  your  money, 
done  by  hi*  testator  in  cutting  down  which  goes  into  his  estate;  and  assump- 
another  man's  trees,  but  for  the  benefit  sit  of  course  lies  to  recover  it,  either  of 
arising  to  his  testator  for  the  value  or  him  or  his  representative*.  .  .  . 
aale  of  the  trees  he  shall."  Thus,  The  essential  principle  of  the  action, 
where  damages  have  befn  committed  upon  the  implied  contract  with  the 
by  one's  cattle  to  the  crops  and  per-  administrator,  is  no  mote  than  thit, 
sonal  property  of  another,  without  the  that  the  lawful  property  of  the  plain- 
owner's  participation  In  the  trespass,  or  tiff  has  gone  into  the  estate  of  the 
benedl  therefrom,  and  in  the  absence  intestate.  ...  If  the  tretpacier 
of  any  promise,  there  is  no  remedy  In  commits  a  mere  outrage,  which  cannot 
assumpsit.  TlghtmeycrTi.  Mongold,  ao  enrich  him.althoughit  makehis  neifh- 
Kan.  90.  bor  poor,  yet  his  executor  or  adminit- 

So,  in  Phillips  v.  Homfray,  14  Ch.  tralor  Is  not  responsible." 
DIv.  439,it  was  decided  that  the  defend-  In  Fanson  »,  Linsley,  3o  Kan.  135,  it 
ant  was  not  liable  to  make  compensa-  was  held  that  the  defendant  migbt  re- 
Hon  to  the  plaintiffs,  for  the  secret  and  cover  in  assumpsit,  by  way  of  set-off, 
tortious  use  of  the  plaintiffs  roads  by  the  value  of  the  use  of  a  threshing  n»- 
the  defendant's  testator  In  transporting  chine  wrongfully  taken  and  used  by 
coal  and  ironstone  thereover,  a  major-  the  plaintiff,  but  not  tor  the  expense  ot 
Ity  of  the  court  holding  that  the  plain-  repairing  such  machine  and  of  getdng 
tiffs'  claim  would  not  support  an  ac-  It  back  to  the  place  from  which  it  vH 
tion  in  assumpsit,  and  consequently  taken  by  the  plaintiff, 
did  not  survive  as  against  the  defend-  3.  See  opinion  in  Thompaoa  ii.  How- 
ant.  In  this  case,  Bowen,  L.  J.,  said:  ard,  31  Mich.  309;  also  Smith  n- H(Kl• 
-'The  deceased,  R.  Fothergill,  by  carry-  son  and  notes,  a  Smith's  Lead  Cat. 
ing  his  coal  and  ironstone  In  secret  tiG;  Jewett  v.  Petit,  4  Mich.  508; 
over  the  plaintilfs'  road  took  nothing  Rodcrmund  ;.'.  Clark,  46  N.  Y.  354' 
from  the  plaintiffs.    The  circumstances  Smith  v.  Baker.  L.  R.,  S  C.  P-  350- 


)v  Google 


^•rib  iBMMMi  Of  Ttlnr.            WAIVER.  iQlif  I*  iMinprit. 

J.  Instances  op  Waiver  of  Tort.— A  master  may  recover 
in  assumpsit  for  the  work  and  labor  of  an  apprentice  or  servant,* 

Where  the  plaintiff  has  sued  one  of  the  sale  and  wilt  not  prevent  an  action 

tvo  joint  tOTt-Iea»or»  In  tort,  and  re-  against  the  vendee.     Morris  v.  Robin- 

ctnered    judgment,    he    cannot  after-  ion,  3  B.  ft  C.  196;  10  E.  C.  L.  49. 

«ard  sue  the  other  for  mone;  had  and  A  meredemand  by  assignees,  of  pav- 

reedved.     Buckland  i>,  Johnson,  15  C.  ment  for  goods  bought  b/  the  defend- 

B.  T^s;  So  E.  C.  L.  hi;.  And  converse-  ant  of  the  bankrupt,  after  a  notice  of 
I  J,  where  the  plaintiff  sue*  in  conver-  an  act  of  bankruptcy,  Is  not  a  waiver  of 
uon,  the  defendant  ma;  show  that  the  the  tort,  and  the  assignees  mav  bring 
plaintiff  has  aireadv  recovered  judg-  trover  for  the  goods  after  refuBaU 
meat  In  a  suit  In  assumpsit  against  two  Valp;  if.  Sanders,  5  C.  B.  886 ;  57  E.  C. 
other  persons  on  account  of  the  same  L.  mS. 

transaction,  such  judgment  being  ad-  Waiver   of  the   tort   bv  taking   the 

niuible   In  evidence,   not  bj   way  of  proceeds    extends   only  to   the    claim 

estoppel,  but  for  the  purpose  of  show'  for  damages  for  the  tbrtiouH  act.  and 

Ing  that  the  plaintiff  had    elected  to  does   not  recognize   the   right  of  the 

treat  the  taking  of  the  property  as  a  vendor  to  convert  the  goods.    Thus, 

■ale.    Terry  ».  Monger,  iii  N.  Y.  161;  where  the  master  of  a  ship,  upon  the 

iS  Am.  St.  Rep.  803.     In  this  case  the  wreck  of  the  ship,  sold   the  cargo  in- 

court,  by  Peckham,  J.,  said:  "Any  de-  stead  of  forwarding  It  to  its  destination, 

delve  act  of  the  plaintiffs,  with  know!-  It  was  held  that  theovrnerof  the  goods 

edge  of  all   the  facts,    would    deter-  might  claim  the  proceeds  of  the  sale 

mine  their  election  In  such  a  case  as  without  deduction  of  freight /f-a  rata, 

thit."  for  which  he  would  have  made  himself 

Solng  in  assumpsit,  and  prosecuting  liable  by  consenting  to  the  sale.  Hunter 

tlie  suit  down  to  submission  to  the  jury,  v,  Prinsep,  10  East  378. 

It  >  binding  election  precluding  a  sub-  But  it  has  been  held  that  where  the 

■eqaent  action  in    tort    for  the  same  owner   of  coal   wrongfully  taken  and 

cause  of  action.    Thompson  v.   How-  sold  by  adjoining  mine  owners,  claims 

ird,  31  Mich.  309.  the  proceeds  as  money  had  and  received 

C(»ninenclng  an  action   is  a  conclu-  to  his  use,  he  Is  bound  to  allow  a  de- 

•ive  election.     Smith  v.  Baker,  L.  R.,  3  duction  from  the  price  for  the  expense 

C.  P.  350;  Terry  v.  Munger,  I3i  N.  Y.  of  raising  and  conveying  the  coal  to 
167;  18  Am.  St.  Rep.  803.  See  Con-  market,  Powell  v.  Reese,  7  Ad.  &  El. 
row  a,  UttJe,  115  N.  Y.  393.  416;  34  E.  C.  L.  136. 

A  plaintiff  who  has  failed  in  an  ec-  See  In  re  United  Merthyr  Collieries 
tion  of  assumpsit  for  want  of  jurisdic-  Co.,  L.  R.,  15  Eq.  46,  where  it  was  held 
lion  in  the  court  in  which  the  action  that  the  trespasser  must  pay  for  the 
WIS  brought,  cannot  afterward  sue  tn  coal  at  the  pit's  mouth,  less  actual  dis- 
tort (or  the  same  cause  of  action,  bursements  for  severing  and  bringing 
NIeld  V,  Burton,  49  Mich.  53.  to  bank,  so  as  to  place  the  owner  in  the 

Bacslptof Froceadiof OosTartadProp-  same   position    as   If   he    had   himselt 

•ttj  as  Wttrtag  Tort. — Acceptance  of  raised  the  coal.     And  see  also,  to  the 

Iheproceede  of  8ale,orany  partthereof,  same  effect,  Jegon  v.  Vivian,  L.  R.,  6 

of  converted  property,  is  a  conclusive  Ch.    742 ;  Phillips  v.  Homfrav,  L.  R., 

waiver  of  the  tort,  and  precludes  the  6   Ch.   770;   Ashton    v.    Stock,  6   Ch. 

owner  from  afterward  bringing  an    aC'  Div.  719. 

tion  for  damages.  Brewer  v.  Sparrow,  When  it  becomes  necessary  to  choose 
7B.&C.310;  14E.C.L.50;  Lrthgoe  between  Inconsistent  rights  and  rem- 
!■.  Vernon,  5  H.  &  N.  180,  And  after  edies,  the  election  will  be  final,  and 
recovering  the  proceeds  of  sale,  the  cannot  be  reconsidered,  even  where  no- 
owner  cannot  claim  in  trover  for  the  injury  has  been  done  by  the  choice,  or 
vslueof  the  goods  in  excess  of  that  would  result  from  selling  it  aside. 
amouat.  Smith  v.  Baker,  L.  R.,  8  C.  Terrv  t'.  Munger,  121  N.  Y.  16S;  tS 
P-3S0-  Am.'Sl.  Rep.Soj. 

But  an  unsuccessful  attempt  to  oh-  1.  Lightly  i>.  Clou gton,  i  Taunt,  its; 

tain  the  pure  base -money   of  an  unau-  Foster  v.   Stewart,  3   M.  &  S.  191; 

Ihorized  sale,  from  one  to  whom   the  Thompson   v.  Howard,   31  Micb.  309. 

vtndeehaspaid  It,  la  not  a  ratification  of  Recovery  may   be  had  in  assumpsit 
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wrongfully  enticed  away  and  harbored  by  the  defendant.  As- 
sumpsit for  money  had  and  received  will  lie  to  recover  the  known 
and  customary  fees  of  an  office,  which  the  plaintiff  holds  or  is  en- 
titled to  hold,  from  one  who  has  wrongfully  usurped  the  ofGce 
and  received  such  fees,*  or  to  recover  money  fraudulently  or 
tortiously  obtained,*  or  to  recover  the  proceeds  of  goods  con- 
verted, where  the  goods  have  been  sold  and  converted  into 
money.'  But  assumpsit  for  the  use  and  occupation  of  real  estate 
will  not  lie  against  a  trespasser.* 

12.  Waiver  of  liBM.— See  generally  LlENS,  vol.  13,  p.  621. 

a.  Waiver  of  Carrier's  Lien. — See  Freight,  vol.  8,  p.  978; 
Liens,  vol.  13,  pp.  586,  588. 

b.  Waiver  of  Corporation's  Lien  on  Stock  of  Stock- 
holders.—See  Liens,  vol.  13,  p.  621 ;  Stock,  vol.  23,  p.  6g;. 

c.  Waiver  of  Factor's  Lien.— See  Commission  Mer- 
chants, vol.  3,  pp.  337,  338. 

d.  Waiver  of  Inn  Keeper's  Lien.— See  Inns  and  Inn 
Keepers,  vol.  11,  pp.  47-49- 

e.  Waiver  of  Landlord's  Lien  for  Rent.— See  Land- 
lord AND  Tenant,  vol.  12,  p.  757B  et  j^y.,- Liens,  vol.  13,9. 
622. 

/.  Waiver  of  Livery  Stable  Keeper's  Lien. — See  Liverv 
Stable  Keepers,  vol.  13,  pp.  963-965. 

for  the  work  ind  Ubor  of  Kn  mppren-  Y.  398;  Chamben  v.  LcwU,  1  Hftt 
tice,  even  though  the   pcreon  employ-     (N.  Y.)   591;   Western  AsEur.  Co.  v. 


ing  him  did  not  know  that  he  was  an  Towle,  65  Wis,  354;  Burton  v.  Driget, 
apprentice.  Bowes  r.  Tibbet*,  7  Me.  30  Wall.  (U.  S.)  135;  Walker  c.  Cok- 
457;  James  w.  LeRoy,61ohni.(>f.Y.)     man,  81    111,   390;   25   Am.   Rep.  185; 


_,,      See    Aver  v.   Chase,  19   Pick.     McCor  , 

(Mass.)  sjS.  18   111.   338;    Magoifin   v.  Mutdrow,  11 

1.  Arris  P.  Stukely,  3  Mod.  i6a   But  Mo.  513;  Johnson  -c.   Continenul  In». 

such  action    will    not    lie    to    recover  Co.,  39  Mich.  33.     And  see  Aasuur- 

mere  gratuities   received    by   one  tor-  sit,  vol.  ijpp. 8S3,  887. 

tiously  discharging  the  duties  of    the  B.  See   Tkovrr— (Kaii'rr  o/   Tert 

office,  such  as  fees  votuntitrily  paid,  for  voL  36,  p.  793. 

showing  a  church,  to  one  usurping  the  4.  See  Assumpsit,   vol.   1,  p.  88j; 

ofSce  of  sexton.   Bovter  v.  Dodsworth,  Landlord    and    Tknaitt,   *til-    i>i 

6  T.   R.  6Si,     See  Spry  1/.  Emperor,  6  p.  757. 

M.  &  W.  639.  It  has    been   held  that  a  trwpssier 

So  B  gratuity  paid  by  an  insurance  pasturing  cattle    may    be  sued  in  u- 

company  to  the  holder  of  an  Invalid  lumpaitfor  the  pasturage.     Welch  r. 

insurance  pallcy.  by  assignment  from  a  Bragg,  la  Mich,  43;  Norden  v.  Jodm, 

bankrupt,  is   not    recoverable    by   the  33  Wis.  600;  14  Am.  Rep.  781,    But  Kt. 

assignees.  Wills  r.  Wetls,  8  Taunt  164,  rontra,  SlearDs  v,  Dillingham,  ii  Vl. 

a.  Neate  v.   Harding.  6  Exch.  349;  614;  54  Am.  Dec,  8S. 

Edmeads  v.  Newman,  i  B.  &  C.  418;  S  Set-Off  or  Cowiteralalm.— The  right 


178;  Hoit  V.  Ely,  1  El,  &  Bi.  to  waive  a  tort  and  sue  in  assuinpiit 
; ;  73  E.  C.  L.  795;  Ramshire  ^i.  Bol-  may  be  enforced  by  way  of  set-on  w 
I,  L.  R..  8  Eq,  394;  Blake  ti.  Albion     counterclaim.     Fanson   v.   Linslej,  > 


L.  Assur.  Ascoc.  L.  R„  4  C.  P.  Div.  Kan.  335 ;   Challls  v.   WvlUe,  35  KiA 

94;  Boston,  etc^  R.  Co,  t.  Dana,  1  Gray  506;  Everaoie  v.  Moore,'  3  Bush  (Kt,) 

(Mass.)  83 ;  Harway  v.  New   York,   i  49 ;  Fletcher  v.  Harmon,  78  Me,  465; 

Hun  (N.  Y.)  638;  City  Nat.  Bank  -v.  Gordon  *.  Bruner,  49  Mo,  570;  C'^ 

National    Park   Bank,  33  Hun  [N,  Y.)  Nat.  Bank  v.  National  Park  Bank,  31 

loj ;  Andrews  v.  Artisans'  Bank,  36  N.  Hun  (N.  Y,)  105. 


)v  Google 


4mUs  T»rtM—  tt  VklT«r.  WAIVER.  WkItw  «f  LUu. 

g.  Waiver  of  Mechanic's  Lien. — See  Mechanics'  Liens, 
vol.  15.  p.  104  et  sea.;  LlENS.  vol.  13,  p.  59I. 

A.  Waiver  OF  Maritime  Liens. — See  Maritime  Liens,  vol. 
14,  p.  447  et  seq. 

i.  Waiver  of  Seller's  Lien  for  Purchase-Money. — Sec 
Sales,  vol.  21,  p.  606  et  seq.;  Vendor's  Liens,  vol.  28,  p.  156; 
Venix>r  and  Purchaser,  vol.  28,  p.  67. 

/  Waiver  of  Right  of  Stoppage  in  Transitu. — See  Car- 
^  riers  of  Goods,  vol.  2,  p.  856 ;  Stoppage  in  Transitu,  vol.  23, 
P-903- 

*.  Waiver  OF  Warehouseman  s  Lien.— See  Liens,  vol.  13, 
p.  622 ;  Warehousemen,  vol.  28 ;  Wharves  and  Wharf- 
ingers, vol.  29. 

/.■  Waiver  of  Vendor's  Lien.— See  Vendor's  Lien,  vol.  28, 
p.  156. 

m.  Waiver  of  Banker's  Lien.— See  Banks  and  Banking^ 
vol.  2,  p.  99. 

H.  WAIVER  of  Lien  on  Logs  and  Lumber. — See  Logs  and- 
Lumber,  vol.  13,  p.  1044. 

0.  Waiver  of  ATTORNEy's  Lien. — An  attorney  may  impliedlsr 
waive  his  lien  for  his  fees  by  his    acts   and    conduct,'   or   by 

1.  Sm  Attorney  and  Clisnt.  tlETi  consent,  wai  p&id  to  Mrt.  Gravea, 
Tol.  1,  pp.  970, 973.  The  lien  Is  waived  without  anj  agreement  that  his  lien 
bj  proving  the  claim  In  the  bank-  should  be  trangferred  to  the  fund  thus. 
niptcTofthe  client,  voting  in  thechoice  paid,  or  ahould  follow  it  any  further, 
ol  auignee,  and  signing  the  bankrupt's  the  lien  was  lost,  and  hit  ohIt  remedj 
certiBcate,  Bn  f.  Solomon,  i  Gljn  wai  against  her.  Before  the  judgment 
ft].  15.  was  paid,  the  court,  upon  his  ap plica- 

Where  an  attornn,  who  has  a  lien  tlon,  would  have  protected  his  Hen  bj 

upona  judgment  in  Iflvor  of  his  client,  compelling   pajment   to  him,  or  au- 

direcls  the  payment  of  the  judgment  thorizing  him  to  enforce  the  judgment 

to  be  made  to  the  client,  sajing  that  he  for  his  own  benefit,  so  far  as  It  whs  nec- 

«ill  look  to  her  for  payment,  and  pay-  eisary  to  secure  his  compeniatioD.    If 

Bwnt  is  made  ai  directed,  and  the  judg-  the  defendaats  had  paid  the  judgment 

meat  ig  discharged,  the  lien  Is  waived,  without  notice  of  tiie  attorney's    Hen, 

and   cannot   be  enforced   against    the  they  would  have  been   protected,  and 

money  received   by   the  client,   or  the  attorney  could  not  have  enforced 

against  property  purchased  with  such  bis    lien    upon  the  moneys   paid.     If, 

money.    Goodrich  v.    McDonald,  iia  however,  they  had  paid  after  receiving- 

K.  Y.  157  (containing  a  valuable  dis-  notice  of  the  lien,  or   In  fraud  of  the 

cussion  oi  (he  character  of  the  charg-  rights  of  the  plaintiff,  the  court  would 

ing  lien,  add  citing  many  cases).     In  have   canceled  any  satisfaction  of  the 

tht  case  the  court,   by   Earl,  J.,  said ;  judgment  and  allowed  him  to  enforce 

"These  anthoritiea  are  all  in  harmony  it  for  his  own  benefit." 
with  the  cases  which  have  been  de-         An  attorney    who,   after  obtaining 

ckied  [n  this  state ;  and   from  them  tt  judgment  In  favor  of  his  client  and  fll- 

ippeart  to  be  clear  that  when,  by  ac-  ing  a  claim  for  a  lien  thereon,  procures- 

quieiceDce  of  the  attorney,  the  money  the    satisfaction    of  the  judgment  by 

recovered  has  been   paid  to  his  client,  perfecting  in  hisclientthe  title  to  land 

or  hii  client  has  received  property  in  attached  in  the  action,  waives  his  lien 

Ulisfaclion  of  the  judgment,  he  cannot  as  effectually  as  if  he  had  collected  the 

enlorce  bis  lien  against  such  money  or  money  upon  the  judgment  and  paid  it 

property,  but  must  look  to  his  client  over  to  his  client    without  satisfying 

slotie  for  his    compensation.     There-  the    amount  of   his    Uen.    Cow«a    v„ 

lore,  when  this  money,  with  the  plain-  Boone,  48  Iowa  350, 
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parting  with  papers  in  his  possession,*  or  taking  security  for  his 
claim.* 

^    .  ^  .         .                  I  as  ■  aolidtot  hu 

of  record  of  a  claim  of  Hen,  but  after-  no  claim   to  interest  upon  ibe  amount 

ward,  by  agreement  with  the  judgment  of  his  bill  of  costs,  if  he  takee  a  stcuritr 

debtor,  and  with  the  authority  of  his  for  the   amount  of  hi*    bill    af  coiti, 

client,  enters  upon   the  record   a  dis-  which  will,   in  fact,  give  him  internt. 

charge   of  land  from  the   lien   of  the  as  here,  that  security  is  a  waiveroftbc 

judgments,  a  purchaser  of  theland  takes  lien  ',  and,  upon   that  ground,  I  ud  of 

U  free  from  the  judgment  lien  and  the  opinion   th»t   Mr.  lefferys,  tailing  llie 

Hen  of  the  attorney.  Wishard  u.Blddle,  promissory  note,  did  lose  hislien,a> 

^4  Iowa  526.  solicitor  upon  these  deeds." 

I.  An    attorney    loses    his    retaining  A  solicitor  ^rin>a/aci>  abandooB  hii 

lien  by  parting  with  the  possession  of  lien  by  taking  the  demand  promissorr 

the  papers  subject  to  the  lien.   Nichols  note  of  his  client  and  her  husband,iiiil 

1'.  Fool,  89  111.  491.     And  this  is  true  a  charge  upon  a  policy  as  security  for 

although  done  by  mistake;  but  if  he  Is  big  colts. /n  r«  Taylor  (1891).  iCb.Div. 

wrongfully  deprived  of  such  possession,  ^90.     In  this  case  Lindley,  L.  J.,  said: 

hU  lien  remains.  Dicas  v.  Stockley,  7  "Whether  a  lien  is  waived  or  not  bj 

C.  &  P,  587;  32  E,  C.  L.  643,  talcing  a  security,  depends  upon  the  in- 

See  also  Clarh  -v.  Gilliert,  i  Bing.  N,  tention   expressed    or   to   be   inferml 

CBS.343;   29  E.  C.  L.  3<7,   In   which  from  the  position  of  the  parties  snd  all 

4:aEe  an  attorney,  who  had  sold  a  lease  the  circumstances  of  the  case.    In  thii 

upon  which  he  had  a  retaining  lien  and  particular  instance,  we  are  dealing  wiUi 

paid  himself  the  amount  of  his  claim  a  solicitor  and  his  client.     It  strilut  em 

out  of  the  proceeds,  was  held  liable  in  that  If  a  solicitor  takes  from  his  client 

money  had  and  received  to  the  client's  such  a  security  as  this  solicitor  took, 

assignee  in  bankruptcy-,  such  sale  being  the  prima    facie    inference  is  tbit  he 

a  wrongful  conversion  of  the  tease.  waives  his  lien.     That  appears  to  me 

S,  Where  an   attorney,    who   had  a  the    right    and   proper   conclutioD  to 

lien  upon   certain  papers  of  his  client,  come  lo,  bearing  In  mind  that  it  li  the 

took  from  his  client  two  notes  payable  solicltoi^s  duty  to  explain  to  his  dieot 

in  three  years  from  date  with  interest,  the  effect  of  what  he  is  about  to  do.  in 

for  the   amount  of  his    claim,   it  was  the  case  of  a  banker,  I  should  notdrsii 

held  by  Lord  Etdon,  who  laid  especial  the  same  Inference,  since  a  bsnker  hu 

emphasis   upon  the   facts  that   the  not   a   similar    duty  towards  his  ens' 

notes  were  payable  in  fviuro,  that  the  tomer.     Bearing  in  mind  tbe  positian 

attorney  had  waived  his  Hen.     Cowell  of  the  parties,  and  having  regard  to  the 

V.  Simpson,  16  Ves.  275.  decision  of  Sir  John  Leach,  in  RohsHt 

A  solicitor  who  takes  the  demand  f.  Jetferys,  8  L.  J.  Ch.  137,  we  arejiu- 
note  of  his  client  and  another  person  titied  in  saying  that,  in  tlie  absence  of 
for  the  amount  of  his  costs,  and  also  evidence  to  the  contrary,  the  tnie  in- 
later  takes  a  bill  of  exchange,  not  for  ference  from  the  circumstances  is  tint 
the  whole  amount  of  the  costs,  as  the  lien  was  waived." 
additional  security,  waives  his  lien.  In  Dennett  f.  Cutis,  11  N.  H.  163,11 
Robartfi  T>.  Jefferys,  8  L.  J.  Ch.  117,  In  was  held  that  an  attorney,  bytakinga 
this  case  the  Master  of  the  Rolls,  Sir  note  from  his  client  for  a  general  bal- 
John  Leach,  said:  "I  am  of  opinion  ance  due  him,  did  not  waive  hit  llenon 
that  the  taking  of  this  promissory  note  papers  of  the  client,  on  the  ground  Ihtt 
was  altogether  a  waiver  of  the  Hen  it  did  notappearthat  thenote  wasgiven 
of  the  solicitor;  I  am  of  opinion,  it  Or  received  in  payment, 
would  have  been  a  waiver  if  it  had  The  acceptance  of  a  note  by  an  ittor- 
been  a  promissory  note  of  the  client  ney  for  his  fee  is  not  a  waiver  of  tbc 
alone,  and  upon  this  principle,  a  promis-  lien  given  by  tbe  code.  Davit  v.  Jic^* 
sory   note,  pavable  on  demand,  hears  son.  86  Ga.  138. 

interest  from  the  time  of  the  demand ;  In  Renick  v.  Ludington,  16  W.  Vi. 

the   demand   might   have   been   made  378,  it  was  held  that  an   allorney  did 

the  moment  after  the  promissory  note  not  waive  his  Hen,  upon  a  judemcQlin 

was  received,  and  interest  would  have  favor  of  his  cHent,  by  taking  tic  bond 

run,   therefore,   upon   the    promissory  of  the  client  for  his  fees  and  a  conleS' 
674 
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13.  Waiver  of  HomwteMl  and  Bxemptioni — (See  also  EXECU- 
TIONS, vol.  7,  p.  141  ;  Homestead,  vol.  9.  p.  487) — a.  Prospec- 
tive Waiver. — Whether  exemption  rights  may  be  waived  pros- 
pectively by  the  debtor  at  the  time  of  contracting  a  debt,  by  a 
stipulation  in  an  executory  contract  waiving  such  rights  as  to 
the  particular  debt  contracted,  is  a  question  upon  which  the 
authorities  differ.  The  weight  of  authority,  resting  upon  con- 
siderations of  public  policy,  seems  adverse  to  any  such  right 
in   the    debtor;'    in    certain   jurisdictions,  however,   exemption 

■ion  of  Judgment  upon  such  bond,  and  Pbelpt  v.  Phelpt,  71  III.  5451  33  Am. 
at  the  uim«  time,  an  assignment  or  Rep.  149;  Curtis  v.  O'Brien,  30  Iowa 
the  judgment  upon  which  the  lien  was  376;  89  Am.  Dec.  543;  Branch  v.  Tom- 
claimed,  the  client  being  insolvent.  linson,  77  N.  Car.  388;  Maxwell  v. 
The  court,  in  this  case,  said   that  the  Reed,  7  Wis.  j8a. 

taking  or  the  bond  was  no  waiver,  that  But  a  provision   in  a  lease  that  the 

no  intent  to  waive  could  fairlji  be  in-  rent  charges  should   be  a  lien  on  the 

ferred  from  the  confession  of  judgment,  crops    and    Etock    on    the    premises, 

as  the  client  was  at  the  lime  insolvent,  "whether  exempt  from   execution   or 

and   that  finally   anv  doubt,  as  to  the  not,"  Is    valid  as   a   mortgage   of   the 

intention  of  the  parties,  was  removed  bj  exempt    property;   nor    Is   it  material 

the  assignment  to  the  attorney,  by  the  that  the  properly  mortgaged  was  not 

client,  of  the  judgment  upon  which  the  in  existence  at  the  time  It  was  executed, 

lien  was  claimed.     Green,  P.,  said  :  "  I  Fejavary  v.  Broesch,  51  Iowa  88)  35 

have    dwelt    upon    the  circumstances  Am.  Rep.  361. 

which  would  be  held  to  be  sufficient  to  Under  the   present    constitution    of 


amount  to  a  waiver  of  a  vendor's  Im-  Georgia,  a  waiver  of  homestead  eiemp- 

plied  lien,  because,  in  my  judgment,  the  t Ion  in  a  promissory  note,  similar  to 

circumstances  in  this  case  would  be  in-  that  held  void  in  Stafford  1'.  Elliott,  59 

sufficient  to  justify  the  court  in   infer-  Ga.  837,  is  valid.     Boroughs  v.  White, 

ring  that  even  such  a  lien  was  waived,  69  Ga.  841 ;  Flemlstcr  v.   Phillips,  65 

and  we  may  safely  aseume  that  the  at-  Ga.  676. 

torney's  lien  for  his  fees  on  the  judc-  In  Kneetle  v.  Newcomb,  31  N.  Y, 
ment  he  has  obtained  for  his  client,  will  3i;o;  78  Am.  Dec.  186,  Denio,  J.,  said; 
not  be  held  as  waived  by  circumstances  "The  statutes  which  allow  a  debtor, 
which  do  not  Indicate  that  it  was  the  being  a  householder  and  having  a  fam- 
intention  of  the  parties  to  waive  such  Ily  for  which  he  provides,  to  retain,  a* 
lien,  at  least,  as  strong  as  would  be  re-  against  the  legal  remedies  of  his  credit- 
quired  to  justify  such  inference  In  the  org,  certain  articles  of  prime  necessity, 
case  of  a  vendor's  implied  Hen,  which  to  a  limited  amount,  are  based  upon 
has  ever  been  so  muchdiscountenanced  views  of  policy  and  humanlly,  which 
bj  the  courts.  The  true  principle  to  be  would  be  frustrated  If  an  agreement 
applied,  in  determining  whether  an  at-  like  that  contained  in  these  notes,  en- 
tomey'a  lien  for  his  fees,  in  a  case  on  a  tered  into  in  connection  with  the  prln- 
judgment  he  has  recovered  for  his  cipal  contract,  could  be  sustained.  A 
client  esiats,  is  that  stated  by  Lord  few  words  contained  in  any  note  or 
Eldon,  and  is  that  the  lien  exists,  un-  obligation  would  operate  to  c'hange  the 
leas  an  intention,  and  a  manifest  inten-  law  between  those  parties,  and  so  far 
tion,  that  it  shall  not  exist,  appears."  disappoint  the  intentions  of  the  legiela- 
1.  Kneetle  v.  Newcomb,  13  N.  Y.  ture.  If  effect  shall  be  given  to  such 
149;  78  Am.  Dec.  186;  Harper  v.  Leal,  provisions,  it  is  likely  that  they  will  be 
10  How.  Pr.  (N.  Y.)  181;  Crawford  v.  generally  inserted  'in  obligations  for 
Lockwood,  9  How.  Pr.  (N.  Y.  Su-  small  demands,  and  in  that  way  the 
preme  Ct.)  547;  Carters.  Carter.  30  policy  of  the  law  will  be  completely 
Fla.s58;.^i  Am.  Rep.  618;  Slailord  n.  overthrown.  Every  honest  man  who 
Elliott,  59  Ga.  837  (Constitution  of  contracts  a  debt  expects  to  pav  it,  and 
iS6S;  ;  Moiley  v.  Ragan,  10  Bush,  believes  he  will  be  able  to  do 'so  with- 
(fCy.)  156;  19  Am.  Rep.  61;  Recht  v.  out  having  his  property  sold  on  eiecu- 
Kellr,  83    111.  1471  25  Am.   Rep.  301;  tion.     No  one  worthy  to    be    trusted 
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rights  are  regarded  as  mere  personal  privileges,  and  may  be  so 
waived.' 

-would,  therefore,  be  apt  to  object  to  B  the  exemptioD  laws  of  the  state  whtrc 

clause   subjecting  a!l  hU  property  to  the  note  is  made,  and  does  not  depriie 

levy  on  execution  in  case  of  nonpay-  the  debtor  of  the  l>enefit  of  the  laws  of 

men(.     It  wuaeainst  the  consequences  another  state  in  which  he  issued.  Scaj 

of  this  overconlidence,  and   the  readi-  v.  Palmer,  9]  Ala.  381. 

nesB  of  men  to  make  contracts  which  The  waiver  need  not  be  alleged  in 

may  deprive  them  and  their  familiee  of  thedeclaration,]udgment,orexecution, 

articles  indispensable  to  their  comfort,  and  ts,afterjudgment,provabIea/ivai/<. 

that   the   legislature  h&a  underUken  to  Flemister  v.  Phillips,  kc,  Ga.  676. 

interpose."  The  reasons  for   the   Ptmntylfefi* 

On  the  same  principle,   a  stipulation  rule  are  thus  expressed  by  Lewis,  ].,  in 

In  a  note  waiving  any  relief  from  ap-  Case  v.   Dunmore,  23  Pa.  St.  93,  >'  It 

praisement  and  valuation  laws  is  void,  has   been   repeatedly   decided  bv  (hit 

Levicks  V.  Walker,  15  La.  Ann.  345;  77  court  that  the  exemption  of  foods  fn>m 

Am.  Dec.  187.  execution,  under  the  Act  of  1S49,  is  ■ 

A  homestead  right  vesting  bj  statute  privilege  for  the  benefit  of  the  debtor, 

in  the  widow  on  the  death  of  the  hus-  which  he  may  waive  even  by  the  omit- 

t>and,  cannot  be  released  in  an  Bntenup-  slon   to  claim   It  at   the   proper  time, 

llal  contract,  because  It  Is  not  in  exist-  without  any  express  contract  for  tlie 

ence  at  the  lime  of  such  contract.  Mann  purpose.     But  where  at  the  time  of  coo-- 

V.  Mann's  Estate,  53  Vt.  48.  tracting  the  debt  he  agrees  to  waive 

1.  Brown  V.  [.eltch,  60   Ala.  313;  31  the  benefit  of  the  exemption,  and  this 

Am.  Rep.  41;   Adams  r.   Bachert  S3  forms  the  ground  of  the  credit  given 

Pa.  St.  514;   O'Nait  11.  Craig,  56  Pa.  to  him,  the  Injustice  of  permitting  him 


St  161 ;  truck's  Appea],44  Pa.  St.  395 ;  to  violate  his  contract,  and  thus  U 
Shelly's  Appeal,  36  Pa.  St.  373;  Case  fraud  his  creditor.  Is  too  pal]  ' 
V.  Dunmore,  23  Pa.  St.  93 ;  McKlnney     need  illustration,  or  to  require 


tn,   3    Grant's  Gas.    (Pa.)    133;         A   waiver   of  exemptions  contained 

Bowman  v.  Smiley,  31    Pa,  St.  aa? ;  71  in  a  judgment  note  Is  not  revoked  by 

Am.  Dec.  738;  Butt  v.  Green,  19  Ohio  the  death  of   the  maker.     Barrett  v. 

St.667;Prattv.  Burr,5Bis«.(U.  S,)36.  Barrett,  9  Pa.  Co.  Ct,  Rep.  454, 

The  most  usual  case  of  prospective        W«lvai  «a  to  Ona  Cr«dltat  Wainr  a* 

waiver,  is    that  of  a  promissory    note  to  All, — In  PenKiylvamia,  a  preference 

containing  a  waiver  of  homestead  and  of  one  creditor,  by  means  of  a  genenl 

exemption   rights.     As  to  the  effect  ot  waiver  of  exemption  rights  in  hia  favor, 

such  waiver  upon  the  negotiability  of  Is  not  permitted,  and  the  waiver  inures 

the    note,   ate  sufra,   this  title,   Billt  to  th«  benefit  of  all  the  creditors  in  the 

and  Nolei.  proper  order  of  their  liens.    ShcUy'i. 

The  agreement  to  waive  the  exemp-  Appeal,  36  Pa.  St,  373;  Lauck's  Xp- 

tlon  must  be  expressed  In  clear  and  un-  peal,  44  Pa.  St.  39^ ;  Pittman's  Appeal^ 

equivocal  language,  and  not  rest  upon  48  Pa.  St  315 ;  Bov,^er's  Appeal,  21 

conjecture.     A  note  promising  to  pay  a  Pa.  St.  314.     Black,  C.  J,,  In  this  last 

certain  sum  "for value  received,  or  the  case,  said  :  "  It  Is  easy  to  see  how  ihii 

homestead  exemption   law,"   was  held  statute  might  be  perverted  to  purposes 

not  to  contain  a  waiver  of   exemption,  as   far  as  possible  from  the  intenlioo 

O'Nall  :>.  Craig,  j6  Pa.  St.  i6t.  of  the  legislature,  if  the  courts  would 

In   the  case  of   a  note  containing  a  maintain   the   right  of  the  debtor  to 

waiver  of  statutory  provisions  exempt-  claim  its  benefit  against  one  creditor, 

tng  wages  from  attachment,   the  court  and  relinquish  it  In  favor  of  anolber; 

declined  to  apply  the  general  PfHHjy^-  or  to  assign  his  interest   under  it  ta 

iioHia  rule  allowinggeneral  prospective  other  parties,  who  may  or  may  not  have 

waiver,  and  held  the  waivervoid.  Firm-  paid  him  a  conaldermlion  for  it    The 

■tone  r.  Mack,  49  Pa.  St.  387;  S8  Am.  debtor    in    this   case    seems    to  have 

Dec.  507.     To  tbc  same  effect,  see  also  thought  that  the  taw  was  made,  not  to 

Green  i>.  Watson,  7^   Ga.  473;  45  Am.  protect  bis  family  from  want,  but  to 

Rep.  479;  Burke  v.  Flnlev,  iO  Kan.  414.  give  him  the  power  of  preferring  those 

A  waiver  of  homestead  and  exemp-  whom  he  chose  to  favor,  at  theeipense 

tiou  contained  In  a  note  applies  only  to  of  others  whom  he  liked  Icm,  but  wboW; 
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6.  Waiver  bv  Alienation  of  Property.— The  distinction 
between  such  general  prospective  waiver,  and  the  waiver  arising 
from  the  alienation  of,  or  creation  of,  a  present  lien  upon  specific 
property  of  the  debtor  should  be  noted.*  Thus,  in  the  absence 
of  constitutional  or  statutory  provisions,  a  debtor  may  mortgage 
his  homestead  property,  and  thus  free  it,  as  to  the  mortgagee, 
from  the  homestead  right,*  which  is  waived  by  the  conveyance 
itself,  no  express  waiver  being  necessary.' 

legal    rights    were    superior.     ,           ,  the   ststute    relating   to   allenalJon   of 

Whatever  he  does  not  claim  for  himself  homesteads.      It  is  an  Incident  of  the 

■nd  bi)  famjij,  he  leaves  in  the  general  ownership  of  the  property,  Independent 

fund    under  the  control  of  the  court,  of  the  homestead   law,   and  the  direc- 

to  be  distributed  among  those  who  are  tlons  and  prohibitions  of  the  statute  as 

iFgallj  entitled  toil;  and  such dlstrlbu-  to  the  alienation  are  mere  restriclioni 

tion  is  not  to  be  regulated  by  any  wish  upon  this  antecedent  power.     Without 

of  his,  no  matter  In  what  form  he  may  any  such  restriction,  the  property  passes 

choose  Co  express  it."  by  a  conveyance,  as  if  there  were  no 

Most  of  the  above  cases  relating  to  hbnteatead.      No  express  waiver  of  the 

general  pitttpecttve  waiver  have  arisen  homestead  is  essential,  unless  the  statute 

with  reference  to  exemption  of  personal  requires  It,  because,  the  property  hav- 

property.    The   question    Is    ol    little  Ing   passed    by    the   conveyance,    the 

practical   Importance    In   the   case    of  homestead  necessarily  ceases," 

homestead  exemption,  for  the  reason  In  Louisiana,   under  a   statute  ex- 

that  in  most,  if  not  all,  of  the  states,  empting  the  property  subject  to  It  from 

■tatutory  or  constitutional   provisions  seizure  and  sale,  It  has  been  held  that 

are  found   prescribing  the  manner  In  a  mortgage  executed  by  a  debtor  upon 

which  homestead  rights  may  be  waived  the  only  land  he  owned,  which  In  quan- 

or  released.    Of  course,  when  suet)  pro-  tity  and  value  was  within  the  exemp- 

TisioDt  exist,  any  attempt  to  part  with  tlon   of  the  statute,   could  not  be  en- 

the  homestead  rights  In  any  manner,  forced,  and  that  thedebtor  might  claim 

other  than  that  prescribed,  u  unavail-  a  homestead   In  the  mortgaged  prop- 

ing.    Boyd  V.  Cndderback,  31   111,  113;  erty.  Van  Wickte  t<.   Landry,  39  Lft. 

Wing  t.  Cropper.  35  111.  156;  Abbott  Ann.  330.     In  thiscate,  Manning,  C.T., 

f.  Cromartie,  7a  N.  Car.  19a;   Bcavan  said:  "If  this  were  a  nova  quaettiola 

V.   Speed,   74    N.   Car.   ^^;   31    Am.  this  court,   whether  the  execution  of  a 

Rep,  4C7;  State  Nat.  Bank  v.  Lyon,  5a  mortgage  by  a  debtor  Is  not  of  Itself  a 

Miu.  181;  Moran  v.  Clark,  30  W.  Va.  waiver  of  the  exemption  of  the  property 

377;   8   Am.   St.  Rep.   66;    Drutr   v.  mortgage,   we   should   be   Inclined   to 

Bitchelder,  It  Gray  (Mass.)  314;  Con-  give  to  this  deliberate  act  of  mortgage 

nor  f.  McMurray.  a  Allen  (Mass.)  aoa ;  a  significance  and  eltect  in  keeping  with 

Weymouth  r.  Sanborn,  43  N.  fl.  171 ;  the   express   declaration   of  the  mort- 

80  Am,  Dec.  144;  Poole  v.  Gerrard,  6  gagor,  but  the  scope  and  eifect  of  the 

Cal.  71 ;  6^  Am.  Dec.431.     See  Home-  act  providing   for   the  exemption  has 

STEAT>,  vol.  9,  p.  475  e(  leg.  been  too  often  adjudicated  by  this  court 

1.  See  Moran  v.  Clark,  30  W.  Va.  to  permit  its  consideration  as  an  orlgl- 

368;  8  Am,  SL  Rep.  66.  nal  proposition,  and  it  is  in  deference 


1.  Moran  v.  Clark,  30  W.  Va.  376;     to  the  doctrine  of  stare  decisis  that  v 
B  Am.  St.  Rep.  ff>\  In  rt  Cross,  3  Dill,     adhere  to  the  ruling  already  madt  " 
(U.  S.)  310 ;  Joaes  v.  Yoakam ,  5  Neb.        See  also  Hardin  v.  Wolf,  19  La. 


365;  Rector  -D.  Rotton,   3   Neb.    171 ;  333,  in  which  case  it  was  held  that  the 

Gaines   v.  Q.aMj^   10  Bush   (Ky.)   93;  fact   that  the   mortage  contained  an 

Smith  V.  Mallone,  10  S,  Car.  39;  God-  express  waiver  of  all  claim  of  home- 

frCT  n.  Thornton,  46  Wis.  677;  Stewart  stead  exemption,  did  not  preclude  the 

f.  Sfackev,  16  Tex.  56;  67  Am.   Dec.  mortgagor  from  claiming  homestead  In 

609;  Jordan  v.  Pealc,  38  Tex.  439.  the  mortgaged  premises.    Manning,  C. 

1.  Halt  i>.  Ful^am.  86  Tenn.  451.  J,,  dissenting. 
And  tee  note  to  Poole  o.  Gerrard,  65        Forowl  l«le— The  effect  of  a  mort- 

Am.  Dec.  462,  where  it  Is  said :  "The  gage,  in  some  juHsdlctlona,  is  in  great 

powerof  alienation  Is  not  derived  from  measure   nullified  by  the  construction 
38  C.  of  L.— 37                           677 
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c.  Waiver  bv  Acts,  or  Failure  to  Act.— The  debtor,  by 
his  acts  at  the  time  of  levy,  may  waive  his  exemption  rights,*  and 
lie  may  also,  where  such  rights  depend  on  selection  and  demand, 

placed  upon  statutorj  or  constlhitionnl  tachment,  levj  oraale,  under  erecDtioo 

provitionB  protecting  exempted  prop-  or  other   proceM  isauing  out  of  any 

ertT    from    "  forced    sale."    Thua,   in  court." 

Wing  V.  Cropper,  35  111.  156,  It  was  held  An  express  waiver.  In  a  mor^geof 
that  a  a>le  by  decree  of  a  court  of  real  estate,  br  an  unmarried  ma]k,ot 
equity,  In  a  suit  to  foreclose  a  mort-  all  right  to  homestead  in  tbe  mort- 
gage upon  properCj'  exempt  as  a  home-  gas^d  premises,  will  bar  his  right  to 
■tead  under  an  order  to  a  master  to  homeateid  therein  upon  his  subsequent 
make  the  sale,  was  a  forced  sale  within  marriage.  Broach  v.  Powell,  79  Ga.  7^ 
the  meaning  of  a  provision  of  the  home-  Otherwise,  If  the  mortgage  contains  no 
stead  law  providing  for  exemption  euch  waiver.  Benedict  c  Webb,  57 
"from  levy  and  forced  sale  under  any  Ga.  348. 

process  or  order  from  any  court  of  law  WUtot  UI  Hortgafe  Hot  OemwaL— 

orequlty,"  the  case  being  (ftj/i'f>^i'.tfflif  A  waiver  contained  in  a  morteige  of 

from  Smith  v.  Marc,  36  111.  15a,  and  exempt  real  estate  is  made  with  reftr- 

Ely  V.  Eastwood,  in  a6  111.  107,  that  in  ence   to  the  mortage   debt,  and  tbe 

these  cases  the  sales  were  made  under  a  mortgagor  Is  entitled   to   any  snrpini 

power  to  sell,  and  not  by  order  or  decree  remaining  upon  foreclosure,  to  Ibeei- 

of   court.     See,    as     recognizing     the  tent  of  hit  exemption.     Swan  o.  Ste- 

same  doctrine  and  distinction,  Sampson  phens,  99  Mass.  7;   First  Nat.  Bank  v. 

V.   Williamson,  6   Tei.   loa  ;   «    Am.  Brlggs,   »  III.   App.  318;  Trogden  v. 

Dec.  761;  Jordan  V.  Peak,  38  Tex. 4ig;  Sapford,  11  III.  App.  340;  McTaggerl 

Black  I'.  Rockmore,  50  Tex.  95 ;  I>an-  o.  Smith.  ^^   Bush  (Ky.)  414;  Quinn'i 

ahanti.  Scars,  I03  U.  S.  318.  Appeal,  86  Pa.St.447;  HlllcJohM- 

But  see,  contra,  Peterson  v.   Horn-  ton,  19  Pa.  St.  363 ;   Hall   v.  Fulgham, 

hlower,  33  Cal  366,  in  which  case  It  S6Tenn.  451.     See  Colby  v.  Crocker, 

was  held  that  the  term  "forced   sale,"  17  Kan,  537. 

as  used  In  an  article  of  the  constitution  Where  land  is  purchased   anbjtcl  to 

providing  that  "  the    legislature   shall  an  existing  mortgage,  and  Is  sold  to 

protect !»  law  from  forced  sale,  a  cer-  satisfy  the  mortgage  debt,  the  honie- 

tatn  portion  of  the  homestead  and  other  stead  right  will  attach  to  any  surplui 

propertj    ol   all   heads    of    families,"  in  preference  to  all  other  claima.  Peo> 

and  where  used  In  the  several  statutes  pie  v.  Stitt,  7  111.  App.  194. 

passed  to  give  effect  to  this  provision,  1.  As  by  pointing  out  or  delivering 

meant   a  sale  against  the  will  of  the  specific  property  to  the  sheriff  for  ei- 

owner.     "  We  remarked,"  said  Rhodes,  ecution.  People  v.  Johnson,  4  111.  App. 

T.,   "that    where    the    owner    of    the  346;   Wallace   v.  Collins,  5  Ark.  41; 

homestead  consents  to  a  sale  under  ex-  39  Am.   Dec.   359;  or  by  assenting  to 

ecution  or  other  legal  process,  it  Is  not  the  attachment  of  cheexempt  property, 

aforcedsale.     It  makes  no  difference,  Hewes  v.Parkman,3oPick.  (Mais.Jqo. 

in  respect  to  its  being  forced  or  volun-  An  execution  debtor  who  stands  by 

tary,  whether  be  consents  directly  to  white   the  sherilT  levies  upon  his  ei- 

the  sale,  or  does  the  same  Indirectly  by  empt  property,  and  doea  not  then  and 

consenting  to  or  doing  those  acts  or  there.  In  some  manner,  indicate  totbc 

things  that  necessarily  or  usually  event-  officer  his  purpose  to  claim  the  prop- 

uate   in    a    sale.     A    foreclosure   sale,  erty  as  exempt,  is  estopped  to  assert 

whether  under  the  power  of  sate  con-  such  claim  afterward  in  a  replevin  suit 

tained  in  the  mortgage  or  in  pursuance  brought  againat  the  officer  to  recover 

of  a  decree,  is  not  a  forced  sale  within  tbe    property.     Moffitt   v.  Adams,  60 

the  meaning  of  the  constitution  or  the  Iowa  44. 

statute."  See,  to   the  same    effect,  Angell  v- 

See  also  Rector   v.    Rotton,   3   Neb.  Johnson.  51    lovra   635;  33   Am.  Rept 

171,  where  it  was  held  that  a  sale  of  a  151,  in  which  the  court,  by  Seeven,}., 

homestead, underadecreeofforeclosure  said:  "We   are   of    the   opinion   ihe 

of  a  mortgage  given  thereon,  did  not  debtor  cannot  stand  by,  tee  and  know 

""le  withm  the  provison  of  the  statute  the  levy  is  -t^-*  >"  *—  ."-.^-  .-J  •ft»T. 

dclain 
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■t  the  time.  In  some  manner,  indicate  tnd  (O  li  unable  to  determine  wlietlier 
to  Ihe  officer  his  purpose  to  claim  the  the  owner  intends  to  claim  anv  portion 
properly  as  exempt.  That  the  exemp-  of  the  common  stock  or  supplj  as  ex- 
(ion  ia  penonal  there  can  he  no  doubt,  empt,  it  Ie  the  duty  of  the  owner  who 
That  it  may  be  waived  is  equally  clear,  sees  the  officer  about  to  attach  Ihe 
By  making  the  levy  the  officer  incurs  whole,  to  give  notice  of  his  intention  to 
nsponsibifity,  and  expenses  are  in-  rely  upon  the  exemption  authorized  by 
curred.  Thiscan  beavolded  if  the  claim  law.  In  Nash  v.  Farrington,  4  Allen 
is  made  before  the  levj,  ...  It  (Mass.)  157,  provisions  were  kept  botli 
being  insisted  that  there  is  a  difference  for  the  purpose  of  sale  and  for  the  use 
between  voluntary  surrender  of  the  of  the  debtor's  family ;  and  the  officer 
propertjandanacquieacencein  thelevj  found  the  whole  supply  in  the  place 
and  taking  possession  by  the  officer,  where  the  owner  kept  them  for  sale, 
the  only  distinction  is  that  the  one  la  No  portion  had  been  set  apart  for  the 
active  and  the  other  passive.  The  same  use  of  the  family,  or,  at  the  time  of  the 
results,  however,  follow  both,  and  they  attachment,  was  claimed  as  held  for  that 
are  equally  within  the  law  of  estop-  use ;  and  it  did  not  appear  that  the 
pel."  officer  had  any  knowledge  or  reason  to 
But  see  Lynd  v.  Pickett,  7  Minn,  suppose  that  any  portion  was  intended 
184:81  Am.  Dec.  79,  In  which  case  it  to  be  ao  held  or  kept  Under  these 
is  said;  "Where  exempt  property  ia  circumstances,  the  officer  was  held  to 
mingled  with  other  of  the  same  kind  be  justiSed  in  seizing  the  whole.  In 
not  exemnt.  or  where  the  debtor's  Clapp  *.  Thomas,  5  Allen  (Mass.)  158, 
m  that  was  attached,  was  part 
crop  raised  by  the  plaintiff,  of 
may  be  justilicBtion  for  a  levy,  and  which  he  sold  a  part,  and  with  a  part 
liibilitythereforonlyarises  upon  prop-  of  which  he  fed  his  cattle  and  awine. 
er  demand  for  the  exempt  property.  He  kept  Che  whole  of  it  together,  in 
But  where,  as  in  the  caae  at  bar,  a  Sep-  a  building  separate  from  his  dwelling, 
arate  and  distinct  article  oi  property  witliout  setting  apart  any  portion  of 
is  taken,  which  is  expressly  exempt  by  it  for  the  use  of  his  family  ;  and  he 
statule,andthe  party  holdingor  direct-  did  not,  when  it  was  attached,  claim 
ing  the  service  of  the  writ  knows  be-  any  part  of  it  as  exempt.  The  case 
fore,  or  at  the  time  of,  such  service,  was  held  to  come  within  Ihe  doc- 
(bat  the  property  seized  is  exempt,  trine  of  Nash  v,  Farrington,  4  Allen 
llieie  is  DO  reason  for  claiming  that  the  (Mass.)  117.  See  alio  Stevenson  v. 
liability  of  the  party  attaching  does  White,  i  Allen  (Mass.)  14S;  Eager  i'. 
not  occur  at  the  time  of  the  levy,  nor  Taylor,  9  Allen  (Mass.)  156;  Woods 
tb^il  a  demand  and  refusal  is  necessary  v.  Keyes,  14  Allen  (Mass.)  136;  93  Am. 
in  order  to  make  the  party  levying  Dec.  766;  Dow  v.  Cheney,  103  Mass. 
liable  as  a  wrongdoer.  In  such  circum-  i8t.  This  doctrine,  however,  is  not  ap- 
■taaces,  the  wrong  is  committed  at  the  plicabte  to  articles  of  personal  prop- 
instant  of  seizing  the  property,  and  erty,  each  of  which  is  of  such  a  kind  as 
Ihe  cause  of  action  then  accrues.  A  to  have  a  separate  identity,  and  to  be 
demand  could  not  be  necessary  to  In-  easily  distinguishable  from  all  others, 
form  the  creditor  of  the  rights  of  the  In  the  case  of  animals,  for  example,  it 
debtor,  for  the  statute  Rxes  those,  and  is  always  understood  that  it  is  the  duty 
a  demand  could  only  lie  an  idle  cere-  of  the  officer  to  leave  in  the  owner's 
mony.  The  statute  makes  the  exemp-  possession  as  many  of  each  kind  as  are 
tioD  absolute,  and  not  dependent  upon  exempt  from  seizure.  Savage  v.  Davis, 
selection  or  demand  by  the  debtor."  134  Mass.  401.  The  omission  of  the 
See  also  Coff  v.  Williams,  135  Mass.  owner  to  make  an  election  which  ani- 
401,  in  which  case  the  court,  after  hold-  mals  he  will  hold  as  exempt,  is  no 
Ing  that  the  omission  of  the  owner  waiver  of  the  exemption.  In  the  present 
to  claim  the  property  aa  exempt,  and  case,  the  articles  described  In  the  dec- 
buffering  the  officer  to  remove  it,  may  laratlon  were  household  furniture,  'a 
tend  lo  show  a  waiver,  but  does  not  black-walnut  folding  bed,  three  walnut 
necessarily  show  it,  goes  on  to  saj* :  "It  chairs  covered  in  red  plusli,  one  walnut 
has  been  held  in  several  cases  that,  sofa  covered  in  red  plush,  two  large 
where  goods,  which  are  exempt  from  walnut  easy-chairs  covered  in  red 
attachment,  are  so  mingled  with  other  plush,'  end  soon,  nearly  all  the  articles 
similar  goods,  which  are  not  exempt,  being  so  described  as  apparently  to  be 
that  theofficercannotdiatinguish  them,  easily  distinguished  and  identified. 
579 
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waive  or  forfeit  them   by  failure  to  make  selection  or  demand  at 
the  proper  time  and  in  the  proper  manner.* 

Tbete  were,  ai  Is  recited  In  the  defend-  Green,  39  Ohio  St  667;  Froatv.  Shaw, 

ant's  request  (for  instructions),  In  the  3  Ohio  St.  370.     And  *ce  Exbcutjoks, 

plalnlifi^s  house,  and  were  so  situated  vol.  7,  p.  141. 

and  uaed  as  clearlr  to  show  that  they  The  rule  must  be  reasonablj  applied, 

would,  to  the  specified  limit  of  value,  however,  and  hence.  If  upon  cliim  of 

fall  within  the  provision  of  the  statute  exemption,  the   officer  refiuea  to  give 

eiempting    household    furniture  from  the  debtor  an  opportunltj' to  make  sucb 

execution.     Such  articles  of  furniture  selection,  or  denies   his  right  to   »n/ 

inaj>  be  intermlngted  with  other  fuml-  exemption  whatever,  the  actual  sclec- 

ture  not  exempt,  without  being  con-  tfon  is  waived  or  excused,  and  thewant 

fused ;  they  do  not  fall  within  the  rule  of  it  will  not  be  a  waiver  of  the  debtort 

declared  in  Ciapp  f.  Thomas,  j  Allen  right.   Wiclcerv.ComEtock,5]Wis.3i^ 

(Mass.)    158,  and  other  similar  cases.  Where  the  defendant  In  an  attach- 

...    If  anj  of  the  articles  were  of  mcnt  execution  was  not  served  witli  the 

such  a  kind  as  not  to  be  readily  disttn-  same,  and  made  his  claim  for  excmp- 

gulshable  from  others,speclaI  attention  Hon  as  soon  as  he  had  notice  of  the 

should  have  been  called  to  the  fact."  execution,  and  before  the  plaintiff  had 

'    Underastatuteexemptingto ahouse-  taken   any  further  steps  to  his  dctri- 

holder  his  furniture  to  the  value  of  two  ment,  it  was  held  that  his  claim  was  in 

hundred  and  fifty  dollars,  and  requiring  time,  though  made  after  the  time  when 

the   ofncer,  when  he  makes  a  levv,  to  he  would  have  been  held  to  claim  it, 

proceed  to  have  it  appraised  and  set  had  he  had  notice.     Howard,  etc.,  As- 

out  to  the  debtor,  the  tatter  need  not  soc.  v.  Philadelphia,  etc.,  R.  Co.,  toi 

claim  the  exemption  when  the  levy  Is  Pa.  St.  aao. 

made,  for  the  statute  Is  all  the  notifi-  If  a  debtor  owning  two  cows  is  en- 

cation  the  officer  needs.     Vanderhorst  titled,  after  the  seizure  and  removal  of 

V.   Bacon,    38    Mich.    669;    31   Am.  one  of  them  on  an  execution  against 

Rep,  33S.  him,  to  elect  which  cow  shall  be  ei- 

The  execution  of  a  delivery  bond  for  empt   from  execution,  he   must   make 

firoperty  exempt  from  execution,  but  such  election  within  a  reasonable  time, 

evled  upon.  Illegally,  without  the  de-  and  if  he  tails  so  to  elect,  the  crfGcer 

fendant's  assent,  is  no  recognition   of  may  make  an  election  for  him,  and  he 

the  validity  of  the  levy  or  waiver  of  is  bound  by  such  election.     Savage  v. 

the  defendant's  right.     Perry  v.  Hens-  Davis,  134  Mass.  401. 

ley,   14  B.  Mon.   <Ky.)   381;   61    Am.  It  haabeenheld  that  proper^excmpt 

Dec.  164.  from  execution  cannot  be  levied  upon 

Where  it  appears  that  an  attachment  and  sold  by  consent  of  the  defendant, 

defendant,  entitled  to  exempt  property  on  the  ground  that  the  exemption,  being 

to  the  amount  of  three  hundred  dollars,  Intended  for  the  benefit  of  ht*  family, 

did  not  have  more  than  that  amount  of  was  a  privilege   he   could   not  wal^ 

property,  and  where  it  does  not  appear  Denny  ».  White,  3  Coldw.  (Tenn.)  383; 

that  be  was  notified  of  his  right  of  ex-  88  Am.  Dec.  596.     See  also  Beecher  o. 

emption  by  the  officer  levying  on  such  Baldy,  7  Mich.  506. 

Eroperly,  it  will  not  be  presumed  that  In  Ifortk  Carolina,  It  has  t>een  held 

e  has  waived  his  right,  though  he  did  that  adebtor  will  not  be  precluded  from 

not  assert  it  until  some  time  afterward,  claiming  homestead  rights,  by  dedars- 

on  the  trial  of  a  plea  of  abatement  in  tions  made  at  an  execution  sale,  in  the 

Holliday   u.   Mansker,   44  presence    of   the    bystanders,  denying 


Mo.  App.  465.  title  to  the  property,  the  court  bidding 

I.  Bell  K.Davis,  43  Ala.  460;  Ross     that    the    homestead    right    coold   "- 
.   Hannah,   iS    Ala.   135;    Zielke    v.     parted  with   or  lost  only  In  then 


Morgan,  50  Wia.  560;  Ilitf  t.  Arnott,  ner  prescribed  by  the  constitution,  that 

"         "        -.."-. -^,   {|,g   consent  of  the 

',  Kinnery,  J4  N,  Car. 

tlittenger'i    Appeal,    76    t'a.   St.   105 ;  See   also   Showers   v.  Robinson,  43 

Bowyer's    Appeal,    31    Pa.    St.     310;  Mich.  503,  to  the  effect  thai,  in  consid- 

Graves  v.  Hinkle,  110  Ind.  ij7;  Pratt  erationof  her  children's  rights,  a  xridow 

t>.   Burr,  5  Bias.   (U.  S.}  36;  Butt  v.  will    not    be  estopped   from   claimiag 


Morgan,  50  Wia.  560 ;  Ilitf  v.  Arnott,  ner  prescribed  by  tb 

31   Kan.  ^1 ;  Buzzell  -u.  Hardv,  58  N.  Is,  by   deed   with   tl 

H.  331 ;  Harlan  v.  Haines,  li^   Pa.  St  wife.  '  Lambert  o.  K 

48;  Tasker  f.  Sheldon,  115  Pa.  St.  107;  3so. 
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14.  Wtiver  of  Doww.— See  DowER,  vol.  s,  p.  918  et  seq.;  Elec- 
tion, vol.  6,  p.  252  et  seq. 

16.  Waiver  of  BewiMlon  for  Fraud,  In&ney,  Snreu,  etc.— The 
right  of  a  party  to  rescind  or  avoid  contracts  and  transactions  on 
the  grounds  of  fraud,  infancy,  duress,  etc.,  and  his  power  to  waive 
such  right,  have  been  fully  treated  elsewhere.* 

16.  Waiver  of  Statute  of  Linitatiou.* — See  Limitation  op 
Actions,  vol.  13,  pp.  706,  717,  748,  769. 

17.  Waiver  of  Btatnte  of  Traudi  by  Failure  to  Plead."  —  Sec 
Frauds  (Statute  of),  vol.  8,  pp.  746-748 ;  Specific  Perform- 
ance, vol.  22,  p.  978. 

18.  Teader— a.  Waiver  by  Refusal  to  Receive.— The  pro- 
duction of  the  money  and  the  actual  offer  of  it  to  the  creditor 
are  dispensed  with  by  a  declaration  on  the  part  of  the  latter  that 
he  will  not  receive  it.* 


hoiDMtead,  even  though  she   had  de-  4.  Hizard    f.    Loring,     lo    Cuih. 

iired  the  uie  f>f  the  property  for  the  (Mait.)  367;  Peeblei  v.    Bolton,   etc, 

pajment  of  debit,  and   had  requetted  R.  Co.,  ii3  Masi,  509;   Banker  v.  Par- 

the  purchaser  to   buj   It,  and  had   re-  kcnhorn,  a  Waih.  (U.  S.)  141;  Terrell 

ceived  from  the  proceeds  the  amount  v.  Walker,  65   N.  Car.  91 ;   Donej  v. 

ofa  claim  (llDwed  in  her  favor.  Barbee,  Litt.  Sel.  Ca*.  (Kj.)  104;  I3 

blknt. — Ad  infant  cannot,  by  act  or  Am.  Dec.  396. 

declarmtion.waiveorabandoDhlahome-  Tender  Is  walred  by  the  party'i  de- 

■lead  rigihta.  Booth  v.  Goodwin,  39  Ark.  clarli^,  upon  an  offer  to  pay  him,  that 

633;  AUheimer  f.  Davia,  37  Ark.  316.  nothing   ^^  due  him,  and  that  he  will 

1.  See    Contract,   vol.  3,  p.  933;  not  accept  anv  money ;  and  he  cannot 

Dbsbrt,  vol.  5,  P-643  ;  DuRKSS,  vol.  6,  afterward   object  that  the  money  was 

p.  88;  ELKCTioif ,  Tol.  6,  p.  347  et  seq.;  not  counted  out  and  presented  to  him. 

Fraud,  vol.  8,  p.  651  mt  jtq.;  Fraud-  Lacr  ti,  Wilaon,  34  Mich.  479. 

ULBNT   SAI.KS,    Tol.   8,    pp.    805-817,  Where  the  defendant,  having  monej 

S19,  846-850  ct  jtq.;  Guardian  and  in  his  pocket  sufficient  to  pay  the  debt 

WARD,  vol.  9,  p.  150  tl  srg.;  Graktor  and  Intending  to  paj,  aaid  to  theplaln- 

AND  Gramtbk,  vol,  9,  pp.  37-30;  Jn-  tIS  "I  am  now  ready  to  pay  you  the 

FANTB,  vol.  10,  p.  644  e/ tef.;  Iiisam-  (17.83   which    I    owe   jou,"    and   the 

>.  148;  INTOXICA  ■    ■      —  


«  AS  plaintiff    replied    "  there    have    been 

*  barENSB  TO  Contract,  vol.  ii,  p.  costa  made,  and  yon  have  got  to  lettle 

773 ;  Laches,  vol.  13,  pp.  583,  600  tt  with  my  attorney,"  it  was  held  that  the 

ttf.;  Lbasb,  vol.  II,  p.  993;  Married  plalntlffhad  waived  the  right  to  have 

WoMRN,  Toi.    14,  p.  619;    MiBTARR,  the  money  actually  produced  and  pre- 

vol.  15,  p.  634 ;  Ratification,  vol.  19,  sented.  and  that  the  ofTer  lo  pay  was  a 

p-97o;  Rr8CIssion,vo1.  3i,p.  77  ei  J«?.  good  tender.     Ashbum  u,  Poulter,  35 

L  Aa   to  the  right  of  executors  and  Conn.  553. 
idmlnlstrBtors  lo  waive  the  alatute,  see         A  tender  of  stock  under  a  contract 

ElacuToKS    AND  ADMINISTRATORS,  of  Sale  Is  not  necessary  where  the  pur- 

vi^.  7,  p.  383;    Limitation  of  Ac-  chaier  declares  that  he  will  not  receive 

TIONS,  vol.  13,  p.  707  ei  teq.  It.     Vanpell   -v.    Woodward,  3   Sandf. 

I.  The  ptea  of  the  atatute  la  a  per-  Ch,  (N.  Y.)  143. 
sonal  privilege  which  the  party  may         In  Hills  v.  Exchange  Bank,  105  U. 

waive,  and  another  cannot  plead  it  for  S.  331,  Miller,  J.,  said:  "His  a  general 

Mm,  or  compel  him  to  plead   it.     Mc-  rule  that  when  the  tender  of  perform- 

Coy  V.  Williams,  6  III.   584;  Chicaeo  anceofan  act  is  necessary  to  the  es- 

Dock  Co.  TI.  Kinzie,  49  111.  389;  Rico-  tablisbment  of  any  right  against  an- 

ards  V.  Cunningham,    10    Neb.    417;  other  party,  Ibis  tender  or  offer  to  per- 

Cahlll    V,  BIgelow,    18    Pick.  (Mass.)  form  is  waived  or  becomes  unnecessary 

3^;CrawIord  11.  Waods,6Buah(Ky.)  when  It  is  reasonably  certain  that  the 

100.    See  Godden  v.  Plenon,  43  Ala.  offer  will  be  refused, — that  payment  or 

374;  Aicardi  v.  Craig,  43  Ala.  314.  performance  will  not  be  accepted." 
681 
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^,  Insisting  on  Specific  Objection. — A  creditor,  by  object- 
ing to  the  tender  on  some  particular  ground,  may  waive  other 
objections  to  the  tender,  not  insisted  upon  by  him,  and  may  thus 
preclude  himself  from  afterward  setting  up  such  other  objections. 
Thus,  where,  upon  a  tender  in  a  medium  not  legal  tender,  heobjects 
to  the  tender,  not  on  the  ground  of  its  quality  but  on  the  ground 
of  its  insufficiency  in  amount,  he  waives  all  objections  to  the 
character  of  the  medium  of  the  tender.' 

19.  Buikmptoy  and  Inwlvenoy— a.  Waiver  of  Discharge  bv 
New  Promise— -(See  also  Insolvency,  vol.  ii,  pp.  230-332).— 
A  debtor  whose  debt  has  been  discharged  under  bankruptcy  or 
insolvency  laws,  waives  the  benefit  of  such  discharge  by  a  subse- 
quent promise  to  pay*     No  new  consideration  is   necessary  to 

An  Rbsolute  refusal  to  do  the  act  In  Where  a  right  of  action  hu  accrued 

coQBlderatlon  of  which  tbe  mone/ 1«  to  for  the  nondeTWery  of  an  article  igrrcd 

be    paid,    1b   a  waiver  of  the  tender,  to  be  delivered  in  a  certain  ertnt.  toch 

Thus,    an   absolute    refusal   to  deliver  right  1>  not  defeated  by  a  fuhaeqiMnt 

Soode  renders  a  tender  of  the  amount  tender.     But  if  a  tender  be  Mibfequentlj 

ue  for  storage  unneceaaary.    Murray  made,  and  the  party  to  whom  ihe  prop- 

o.  Roosevelt,  Anth.  N.  P.  (N.  Y.)  138,  ertj  ii  tendered  places  hU  refusal  10 

ValTCT    by    Dabtor.  —  Thourh    the  accept  upon  the  ground  that  tbc  artieie 

debtor  offers  to  paj  a  debt  with  ability  is  not  merchantable,  he  waives  all  other 

to  do  so,  ^et  If  the  creditor  propose*  to  objections  to  the  tender,  which  will  bar 

let  it  remain,  and  the  debtor  consents  a  suit,  If  the  objection  taken  is  gronnd- 

and  retains  the  money,  the  latter  there-  less.     Gould  v.  Banks,  8  Wend.  (N.  Y.) 

by   waives  his  tender,  and  he  cannot  561 ;  14  Am.  Dec.  90. 

afterward  set  it  up.  Terrell  v.  Walker,  A  covenanted  to  paj  B  $300  OB  a 

65N.  Car.  91.  certain    day.     Four   daj^s    before  tbe 

Braabin. — The  evasion  of  the  tender  day  of  pajment,  B  agi«ed   to  recnre 

by  one  party  excuies  the  other  party  the  money  in  bank  bills.     On  the  dsy 

from    making   it.    Gilniore  v.  Holt,  4  of  payment,  A  tendered  the  ^300  in 

Pick.    (Mass.)   358;    Southworth    v.  bank  bills,  but  B  refused   them  on  the 

Smith,  7  Cush.  (Maes.)  391.  ground  that  they  were  not  legal  tender. 

1.  PotglasB  V.  Oliver,  a  C.  &  I.  15 ;  A  offered  no  other  money,  and  it  wu 

Jones  V.  Arthur,  8  D.  P.  C.  441 ;  Ball  v.  held  tbe  tender  was  good  by  reason  of 

Stanley,  j  Yerg.  (Tenn.)  199;  j6  Am,  the  previous  waiver.    Warren  i^.  Miiin. 

Dec.  263.     See  Snow  v.  Perry,  9  Pick.  7  Johns.  (N.  Y.)  476. 

<Mass.)   543;    Whelan   v.   Relltey,   61  Pleadlsf.— Under  an    allegation   o( 

Mo.  565.  tender,  evidence  of  a  waiver  of  tender 

In  PolglasE  V.  Oliver,  3  C.  ft  J.  15,  is  admissible.     Holmea   t>.   Holmes,  q 

Bayley,  J,,  said:  "If  vou  objected  «-  N.  Y,  535.     See  Smith  v.   Poillon.  87 

pressly  on  the  ground  of  tbe  quality  of  N.  Y.  594 ;  41  Am.  Rep.  403 ;  Woolner 

the   tender,  it   would   have  given  the  t>.  Hill,  93  N.  Y.  581. 

party  the  opportunity  of  getting  other  S.  Penn    v.  Bennet,  4    Campb.  »j: 

money  and  making  a  good   and  valid  Trueman  -v.  Fenton,  Cowp.  544;  Lang 

tender ;  but  by  not  doing  so,  and  claim-  v.  Mackenzie,  4  C.  ft   P.  463 ;  19  E.  C. 

ing  a  larger  sum,  you  delude  him."  L.  474-,  Williams  7.  Dyde,   Peake  68; 

Actual  production  of  the  money  Is  Besford  v.    Saunders,   3    H.   Bl    116; 

waived   by  the  creditor's  objecting  to  Fleming  v.  Home,  i  Stark.  370;  Lyn- 

the  insufficiency  of  the  amount  offered,  buy  v.  Weightman,  5  Esp.   I0:  Kirk- 

Thorne  V.  Mosher,  JO  N.  J.  Eq,  3s7-  Patrick  r.  Tattersall,  13  M.  ft  W.  J«: 

Where  a  tender  in  made  and  a  re-  Lerow  r.  Wllmarth,  7  Allen  (Mass.) 
celpt  Is  demanded,  and  the  tender  is  re-  463;  83  Am.  Dec.  701;  Cook  r.  Shear- 
fused  because  of  its  amount,  the  cred-  man,  103  Mass.  31 ;  Williams  t.  Bog- 
itor  cannot  afterward  object  to  the  bee,  6  Cush,  (Mass.)  418-,  Way  r. 
tender  because  the  debtor  required  the  Sperry,  6  Cush.  (Mass.)  33S;  i;l  Am. 
receipt.  Richardson  v.  Jackson,  8  M.  Dec.  779;  Fitzgerald  v.  Alexander,  19 
ft  W.  39&  Wend.  (N.  Y.)  401;  McNair  v.  Gil- 
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render  such  subsequent  promise  effectual,  the  moral  obligation  to 
pay  arising  from  the  old  debt  being  a  sufficient  consideration,' 
unless  the  debt  has  been  dischai^ed  by  act  of  the  parties;*  but 
the  promise  must  be  distinct  and  unequivocal,'  and  not  in  general 

bert,  3  Wend.  (N.  Y.)  344;  Diiien- 
bary  1'.  Hoyt,  53  N.  Y.  521;  13  Am. 
Rep.  543;  Sconton  v.  Eislord,  7  Johni. 
(N.  Y.)  36;  Kenyon  •v.  Worsley.  a   R. 


>nd,  19  CrI.  476;  Enrneit  v.  Parke,  4 
Rawie  (Pa.)  452;  ay  Am.  Dec.  280; 
Field's  Estate,  3  R&wle  (Pa.)  351; 
Bolton  V.  King.  105  Pa.  SL  78;  Turoer 
f.  Cbriaman,  20  Ohio  331;  FarmeTs', 
etc.,  Baok  v.  Flint,  17  Vt,  508;  44  Am. 
Dec.  351;  Kull  V.  Farmer,  78  N.  Car. 
339:  Allen  T>.  Ferguson,  18  Wall.  (U. 
S.)  i;  and  other  cases  cited  below. 

BUtntea  Xaanlitas  nomli*  to  B«  In 
WTUtug. — Id  some  jurisdictions,  hj 
■tatute,  the  promise,  to  be  binding, 
mutt  be  in  writing.  See  Maiaacknattli 
Pub.  SUt.,  ch.  78,  S  3;  Maine  Rev. 
SUt  (1SS3J,  ch.  Ill,  4  1;  New  Tork 
Laws.  ■833,ch.ii4;  Nrw  yersey.  Stat- 
ute of  Frauds,  8. 

1.  Penn  v.  Bennett,  4  Campb.  305 ; 
Tnieman  v.  Fenton,  Cowp.  ^44;  Sec- 
ood  Nat.  Banko.  Wood, 59  N.  H.407; 
Way  V.  Sperry,  6  Cush.  (Mass.]  338; 
52  Am.  Dec.  779;  Sconton  v.  Eislord, 
7  Johna.  (N.  Y.)  36;  McNair  v.  Gilbert, 
3Wend.  (N.  Y.)344;  Erwin  i-.  Saund- 
ers, I  Cow.  (N.  Y.)  349;  13  Am.  Dec. 
?o;  Graham  v.  O'Hern,  34  Hun  (N. 
.)  221;  Kull  V.  Farmer,  78  N.  Car. 
Jig;  Farmers'  etc.,  Bank  v.  Flint,  17 
Vt.  508;  44  Am.  Dec.  351. 

But  see  Jones  v.  Phelps,  10  W.  R.  9], 
in  wbicti  Bacon,  C.  J.,  held  that  a 
promise  to  pay  a  debt  barred  by  bank- 
ruptcy, is  a  mere  nudam  iaclutn.  And 
see  Heather  v.  Webb,  L.  R.,  a  C.  P. 
Div.  I,  in  which  case  a  reply  to  a  de- 
fense ordischarge  in  bankruptcy  setting 
up  that  the  plaintiffs  had  had  no  notice 
of  the  liquidation  proceedings  until 
after  their  conclusion,  and  that  the  de- 
fendant had  not  inserted  the  names  of 
the  plaintiffs  as  his  creditors  or  their 
debt  in  any  part  of  the  proceedings, 
and  that  subaequently  to  the  close  of 
the  proceedings  the  defendant  prom- 
ised to  pay  the  claim,  was  held  bad  on 
demurrer. 

In  Jakeman  v.  Cook,  4  Eich.  DIv.  26, 
a  subsequent  promise  for  a  valuable 
consideration,  was  held  to  be  binding 
upon  the  defendant  and  Co  be  a  waiver 
of  the  discharge. 


■.  Where  the  debt  has  been  dis- 
charged by  act  of  the  parties,  as  by 
release,  or  accord  and  satisfaction,  there 
remains  no  moral  obligation  to  pay  the 
debt,  or  any  balance  thereof,  which  will 
a  subsequent  promise  I 
le.  Stafford  v.  Bacon, 
(N.  Y.)  533;  37  Am.  Dec.  366;  War- 
ren V.  Whitney,  34  Me.  561;  41  Am. 
Dec.  406;  Shepard  i>.  Rhodes,  7  R.  I. 
470 ;  84  Am.  Dec.  573 ;  Snevily  v.  Read, 

1  Watts   (Pa.)   396;    Montgomery   v. 
ampton,3Metc.(Ky.)5i9;  Valentine 
V.  Foster,  I  Met.  (Mass.)  533;  35  Am. 
Dec.  377. 
S.  McDougall  V.   Page,  S5  Vt.  187: 

is  Am.  Rep.  602 ;  Way  v.  Sperry,  6 
lush.  (Mass.)  138;  51  Am.  Dec.  779; 
Cook  V.  Shearman,  103  Mass.  21 ;  Ken- 
ney  v.  Brown,  139  Mass.  345 ;  Bolton 
V.  King,  tos  Pa.  SI.  78;  Allen  v.  Fer- 

Kson,  18  Wall.  (U.  S.)  i ;  Fleming  v. 
]rne,   1   Stark.  370;    Kirkpatrick  v. 
Tattersfllt.  13  M.  &  W.  766. 

In  Bigelow  o.  NorHs,  139  Mass.  12, 
Holmes,  J.,  said :  "The  strength  .of  the 
plaintiff's  case  is  in  the  words  'J  will 
also  pay  something  on  account.'  There 
Is  force  in  the  suggestion  that  (he  words 
'on  account'  recognize  the  debt  as  sub- 
sisting, and  therefore  imply  a  promise  to 
pay  it.  But  it  is  to  be  remembered  that 
the  defendant  has  as  much  right  to  his 
defense  as  the  plaintiff  once  had  to  her 
recovery.  The  law  cannot  be  supposed 
to  look  with  disfavor  upon  a  bar  of  its 
own  creation.  Hence,  the  defendant  is 
not  to  be  deprived  of  his  right,  unleaa 
he  uses  words  that  plainly  mean  to  re- 
nounce it,  or  at  least  express  a  clear 
undertaking  for  the  future,  which  is  In- 
consistent with  further  reliance  upon 
the  diicharge.  This  is  the  meaning  of 
the  often  repeated  statement,  that  a 
new  promise,  to  avoid  the  effect  of  a 


ley,  I  Cush.  (Mass.)  77;  48  Am.  Dec. 
S91,  and  Elwell  v.  Cumner,  136  Mass. 
104.  A  staiementwhichisequallv cor- 
rect in  principle,  whether  the  obliga- 
tion, when  revived,  stands  on  the  new 
promise  as  suchjOr  on  a  waiver  of  the  bar 
which  the  statute  has  given  the  defend- 
Hntto  useorrenounceathis  will.  .  .  . 
It  follows  from  what  has  been  said, 
that  an   admisston   that   the  debt  was 
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terms,  and  to  no  one  in  particular.^    If  it  be  conditional,  the 

fulfillment  of  the  condition  must  be  proved.*    The  promise  Deed 

incurred,  and  hu  not  been  satUfied, or,  ia   the  contract  upon  which  (he  action 

in  the  language  of  Chief  Justice  Shaw,  must    reat;'   that   'the  new    pramltc 

'an  acknowledgment  of  the  ciistence  of  does  not  renew  the  old  coDtract,'ani9r«- 

the  debt'  la  not  enough  to  prevent  a  de-  novatethe  note  given  on  that contncl ; 

fendant  from  relyinKon  hit  dlEcharge.  that   'the  existence  of  the  noteiidc- 

Pratt  ti.  Russell,  7  Cush.  (Mass.)  464.  atroyedbjr  the  discharge,  andcanaolbe 

Neither  is  a  part  paj'tnent  an  account,  revived  and  restored  to  all  its  fofiDtr 

Cambridge  Sav.  Inst.  v.  Littlefield,  6  properties  bjthe  maker'senteriiigiBlo 

CuBh.(Ma«90^'3i  """^  Merriami' Bay-  a  new  contract,  bj  which  he  become* 

ley,  I  Cusb.  (Mass.)  77;  ^%  Am.  Dec.  liable  to  pay  what  was  due  on  the  old 

SI.     It  stands  on  a  different   footing  contract '  and  that '  the  defendanfi  lia- 

xn  part  payment  of  a  debt  barred  by  bility,  therefore,  is  on  the  new  coatnct. 

the  Statute  of  Limitations,  which  has  andUiatthesuitshouldbeinthenameof 

been  allowed  a  greater  effect.     We  see  him  with  whom  such  contract  is  made.' 

no  reason  why  a  promise  to  pay  a  sum  We  are  not  satisfied  with  tbeae  gnmndi 

on  account  should  do  what  an  actual  of  decision.     For  we  take  it  to  be  well 

payment  of  it  would  not  do,"  estabhshed  that,  in  actions  broi^ton 

That  mere  acknowledgments  of  the  promiaes  made  by  infanta,  and  nitififd 

debt  are  not  sufficient  to  waive  the  dis-  after  they  come  of  age;   on  proiniset 

charge,  see  also  Bolton  v.  King,   105  whlchhavebeenrenewedaflertheStal- 

Pa.  St.  81 ;  Allen  v.  Ferguson,  iS^Wall.  ute  o(  Limitations  has  rnmlthed  abar; 

(U.  S.)  3-  and  on  unconditional  promlaes  by  dh- 

1.  In     Lynbuy    v.    Weightinan,    5  charged  insolvent  debtors  and  bank- 

Esp.  19B,  the  plaintifi  relied  on  a  new  rupts  to   pay  debts  froni   vhicb  Iher 

promise,  and  gave  evidence  of  general  have   been    discharged;   the    plaintiB 

declarations  by  the  defendant  that  be  may  declare  on  the  original  proniic; 

would    pay   everybody,  and   that  his  and  that  when  infancy,  the  Statute  ti 

effects  would  pay  tweifty  shillings  on  Limitations,  or  a   discbarge  in  tiuol- 

tbepound,but provednospecificprom-  vency   or   bankruptcy,   is   pleaded   or 

tse  to  the  plaintiff.  Lord  Ellenboroug)!  given  in  evidence,  as  a  defense,  the  new 

said    that    to  bind    the    t)ankrupt   he  promise  may   be   replied  or  given  in 

should  eipect  a  positive  and   precise  evidence,   in   support  of  the  promise 

promise  to  pay,  not  given  in  such  gen-  declared  on  ;  that  a  replication,  alleg- 

eral  terms  as  offered  here.  ing  such  new  promise,  is  not  a  depar- 

But  a  promise  by  the  maker  of  a  ture,  and  that  evidence  thereof  is  not 
promiaaorr  note,  which  is  barred  by  a  irrelevant  And  we  do  not  bold  tliat  a 
dischargeln bankruptcy topaythesame  note,  promise  or  debt,  is  'destrojed' 
to  the  payee,  is  a  promise  to  pay  him  or  by  a  discharge  in  tiankniptcy.  If  it 
hisorder,orbearer,accordlngtothcteh-  were,  it  not  only  could  not  l>e  renewed 
or  of  the  note,  and  an  indorsee  succeeds  or  revived,  but  it  could  not  be  a  con- 
to  the  rights  of  the  payee.  Way  v.  slderatlon  for  a  new  promise;  j«. 
Sperry,  6  Cush.  (Mass.)  338 ;  t,i  Am.  nothing  is  clearer,  on  authority,  th»n 
Dec.  779.  In  this  case,  Metcalf,  J.,  that  the  old  debt  is  a  auiScient  con- 
said  :  "  But  the  defendant  contends  that  sideratfon  for  such  promise,  tn  all  the 
if  he  Is  bound  at  all  by  his  promise,  he  cases  above  mentioned,  the  new  |»ant- 
Is  bound  only  to  the  payee  of  the  notes,  Ise  operates  as  a  waiver,  by  the  prom- 
to  whom  he  made  it,  and  that  it  did  not  isor,  of  a  defense  with  which  the  law 
revive  or  restore  the  negotiability  of  lias  furnished  bim  against  an  action  oo 
the  notes.  And  his  counsel  cited  De-  the  old  promise  or  demand."  And  tee 
puy  V.  Swan,  3  Wend.  (N.  Y.)  ijq ;  ao  Smith  i>.  Richmond,  19  Cal.  476. 
Am.  Dec.  673;  Moore  v.  Viele,  4  a.  AUenTi.Fenjuson,  18  Wall.fU.S.) 
Wend.  (N.  Y.)  420,  and  Walbridge  w.  3;  Penn  n.  Bennett,  4  Campb.  305. 
Harroon,  18  Vt.  44S,  where  it  was  so  So,  a  promise  by  the  defendant  to 
decided.  Since  the  argument,  a  simi-  pay  when  he  is  able,  Is  a  conditional 
lar  decision  of  the  court  of  Maine  has  promise,  and  the  plaintiff  must  show 
been  published.  White  v.  Cunhing,  30  that  the  defendant  is  able  to  par. 
Me.  267.  The  grounds  of  these  deci-  Besford  ti.  Saunders,  3  H.  Bl.  ti6; 
sions,  as  stated  in  the  report  of  the  first  Sconton  v.  Eislord,  7  Johns.  (K.  V-) 
of  them,  were,  that  'the  new  promise  36;  Randidge  v.Lymau,  114  Mas*.36J. 
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not  necessarily  be  made  after  dischai^,  a  promise  made  after  the 
commencement  of  the  proceedings  in  bankruptcy  or  insolvency, 
but  before  dischai^e,  being  equally  binding.'  The  suit  may  be 
upon  the  originid  claim,*  though  the  contrary  rule  prevails  in 
Pennsy/vaniay 

b.  Proof  of  Whole  Debt  by  Secured  Creditor. — Under 
the  bankruptcy  laws  of  England  and  the  United  States,  it  has 
been  held  that  a  secured  creditor  who  proves  his  whole  debt  with- 
out reference  to,  and  without  disclosing,  his  security,  thereby 

1.  Rob«rU  V.  Morgan,  3  E>p.  736;  that  thepUintiffmajrsueupon  theoHg- 
Kliicpatrlck  v.  Tattcraall,  13  M.  &  W,  Inal  claim,  and  prove  the  new  promiie 
76(S;  Otia  v.  GazHn,  31   Me.   567;  Stll-     in  BToldance  of  the  diicharge.      "'" 


.  Coope,  4  Den.  (N.  Y.)  135 1  liami  v.  Djde,  Feake  68;  Kirkpatrick 
i^row  o.  Witmarlh,  7  Allen  (Maw.)  w.  Tattenafl,  13  M.  &  W.  766;  Way  c. 
463;  S3  Am.  Dec.  701 ;  Cook  v.  Shear-     Sperr;,  6  Cusli.  (Masi.)  338;  51  Am. 


in,  103  Maaa.  21.    But  see  Ogden  v.  Dec.    779;    Cook    v.    Shearman, 

Redd,  13  Buah  {¥iy.)  «8i.  Mati.  3i ;   Diuenburj'  v.  Uojl.  53  N. 

In  KlrkpatHck  f.  Tatteriall,  13  M,  Y.  531 ;    13  Am.  Rep.  543 ;  Graham  v, 

&  W.  766.  Parke,  B.,  said :.  "We  are  all  O'Hern,  34  Hun  (N.  Y.)  331 ;  McNalr 

of  opinion  that  there  w  no  dldlnctlon,  v.  Gilbert,  3  Wend.  (N.  Y.)  344;  Walt 

Id  thia   reapect,  between  the  caae  of  a  o,  Morris,  6  Wend.  (N.  Y.)  304;  Fitz- 

promiae  made  before  certificate  and  one  gerald  v.  Alexander,  19  Wend.  (N.  Y.) 

made  after  it.     Both  are  equallT  bind-  403;  Turner    v.    Chriiman,   30    Ohio 

ing,  though  the  onl^  condderiitioa  be  333 ;   Smith  v.  Richmond,  19  Cal.  476. 

the  old  debt.  But  then  the  promise  muit  >.  In  PtnnaylvaHia,  the  auit  muit  be 

beonewhich  binds  the  bankruptperson-  brought  upon  the  new  promise,  on  the 

allj  to  paj,  Qot withstanding   hi»   cer*  ground  that  the  original  obligation  is 

lificate ;  It  must  be  a  promise  that  he,  deatroyed  bv  the  discharge.     Bolton  v. 

and  not  his  estate,  would  paj,  for  the  King,  10^  Pa.  St.  7S.     See  Earnest  v. 

mereacknowledgmentof  adebt,thaugb  Parke,4  Rawle  (Pa,)  4;3;  37  Am.  Dec. 

implying    a    promise    to    pay,   would  38a;  Field's  Estate,  3  Rawle  (Pa.)  351, 

amount  to   no  more   than  an  account  in  which  latter  case  It  was  held  that  a 

Uated,  and,   though  in  writing,  would  subsequent  promise  to  pay  a   specialty 

be   a    promise    which    the   certificate  debt  does  not  revive  the  original  debt, 

would  bar.     The  onl^  distinction  be-  so  as  to  entitle  the  creditor  to  rank  at 

tween  a   promise  before  and  after  the  a  specialty  creditor,  the  original  debt 

certiGcate  is,  that  in  the  former  it  may  being  merely  a  valid  consideration  for 

be  more   doubtful  whether  the  debtor  the  new  promise. 

meant  to  engage  to  pay,  notwithstand-  In  KuU   i>.  Farmer,  78  N.  Car.  339, 

ing  his  discbarge  under  the  bankrupt-  the  action   was  upon  the  new  promise 

Gj;  but   if  it  is  clear  that  he  did,  the  and   was  sustained,   the  court   saying 

promise  la  equally  binding."  that,  while  the  Statute  of  Limitations 

Oovt  mad  Jsrr. — There  being  no  con-  may  be  waived  by  a  new  promise  made 

tradiction  aa  to  the  tacts,  the  quesdon  after  the  suit  is  brought,  It  is  otherwise 

whether  a  new  promise  Is  proved  iafor  in  the  case  of  a  debt  discharged  under 

the   court.     Cook    v.    Shearman,    103  the  bankrupt  act.  In  which  latter  case 

Mass.  33.  "  the  promise  Itself   becomes  or  may 

OampoaBdlnc  DaMox. — A  compound-  become  the  cause  of  action." 

ing  debtor,  pending  the  compoeition,  is  In  Penn  v.   Bennett,  4  Campb.  305, 

not  In  the  same  potition  as  a  discharged  where  the  action  was  upon  the  original 

bankrupt,  and  an   agreement    entered  claim  for  goods  sold  and  delivered,  the 

into    before    the    completion    of    the  evidence  leaving  it  in   doubt  whether 

composition  to  pay  a  creditor's  debt  In  the  new  promise  was  absolute  or  condl. 

lull,  though  upon  consideration,  ia  not  tional,    Lord  Ellenborough  was  of  the 

nlid,   being    inconsistent    with    good  opinion  that  if  the   promise  was  abso- 

faith    to    the    other  creditors.     Bk  f.  lute,  the   action  might  be  maintained, 

Barrow,  iS  Ch.  Div.  464.  but  that  if  it  was  conditional,  the  plain- 

I.  Itseemato  bethegeneralrule.both  tiff  should  have  declared  specially  and 

in  tite  Unittd  States  and  in  England,  proved  the  fulfilment  of  the  condition. 
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waives   his  security  and  relinquishes  it  to  the  assignee.*    But 

when  such  proof  is  made  by  the  creditor  through  ignorance,  mis- 
take, or  inadvertence,  without  fraud,  and  no  injury  has  thereby  re- 
sulted to  the  other  creditors,  the  court  will  allow  the  creditor 

1.  Stewart    v.   Isldor,    i   Nat.  Bank  that  "the   law  U   the    ume,   and   the 

Reg.   119;    /s  r<   Blow,  4  NaL  Bank  rights  of  the  creditor*  are    the  nme, 

Reg.  14; ;  /»  re  Stanaell,  6  Nat.  Bank  whoerer  is  appointed  aatignee." 

Reg.  1S8;  /■  re  Granger,  8  Nat.  Bank  A  creditor   who  proves  hii  whole 

Reg.  30i    In    re  Jajcox,  8  Nat.  Bank  claim,  notwithitanding   il  ii   partiallj 

Reg.  341;  Hosdlej  V.  CajwDod,  40  Jnd.  secured  by   a  mortgage,   and   receiTO 

239 ;  Ex  f.  Rolfe,  3  Mont.  &  A.  306;  a  dividend  upon  the  wliole,  waivn  hii 

Ex   p.  Aahworth,   L.  R.,   18   Eq.  705.  McuHtj-.     Hooker  i>.  Olmstead,  6  Pick. 

See  Grugeon  V. Gerrard,  4  Y.  &  C.119.  (Maw.)  480. 

Where  a  second  mortgagee,  being  ig-  Where  the  Intention  of  all  parties,  In 

norant  oE  the  value  of  bis  securitj,  had  entering  proof,   appeared  to  be  for  the 

elected  to  abandon  It,  end  the  security  almple  purpose  of  reserving  the  diri- 

having  turned  out  more  valuable  than  dend  until  auch  time  as  the  re^Kctire 

was  expected,  applied  to   be  remitted  rlghti  of  the  assignee  and  the  creditor. 

to  the  securitj.   Lord  Eldon,  from  the  in  respect   of  the   security  held  by  the 

inconvenience  that   might  arise  from  latter,  were  determined,  the  court  did 

admitting  such  applications,  refused  to  not  conttrue  such  proof,  without  mort, 

make   the  order.    Ea    f.    Downes,  i  as  an  election  on  the  part  of  the  creiJil- 

Rose  96.  or  to  abandon  his  •ecurilj',    /■  Re  Ai- 

Wbere  solicitors  had  obulned  an  or-  telt,i4  L.  T,  N.  S.  j6o. 

der  to   have   tbeir  bill   taxed    and    to  Bnl*  WlMca  B«auxlty  Bm  Bmb  fll**a 

prove  for  the  amount,  it  was  held  that  bj  TUrt  Paitlaa. — In  case  the  creditor 

they  had  relinquished  their   lien  upon  holds  securltlesol  third  partles,Iietniy 

the  papers  in  their  hands  belonging  to  prove  his  whole  debt  and  resort  to  the 

the  bankrupt     Ex  f.  Hornhj,   Buck  security  tor  any  deficiency,  not  reeeiv- 

351.  ing,  however,  more  than  hl»  claim  in 

A  creditor  having  a  lien  on  property  full.  In  case  he  realixes  on  the  tecuiitj 

of  the  debtor,  was  held  to  be  concluded  before  proving,  he  can  only  prove  for 

by   proving  his   debt,    voting    in    the  the  balance  remaining  unpaid.  Blumen- 

cnoke  of  assignee,  and  slgnitig  the  cer-  stlel's  Bankruptcy-,  p.  187,  ciliag  Etf. 

tificate;   and  was  ordered  to  give  up  Todd,  3  Rose  loi ;  £x /.  Lecri,  6  Vet. 

the    property,    the    court  saying  that  644;  Bx  f.  Taylor,  3  fur.  N,  S.  753; 

where  a  creditor  has  done  acts  by  vir-  Ex  f.  RuSord,  i   Gl.  &  J.  41 ;  B*  f- 

tue  of  his  proof,  which  may  affect  the  Bmnskill,  3  M.  &  A.  3io;  E*  f.  Bum, 

interests  of  the  other  creditors,  he  can-  3   Rose  55;  Ex  f.  Crossley,  3  Bro.  C. 

not  retract  his  proof.    Ex  f.  Solomon,  C.  J37. 

I  Gl.  &  J.  35.     Comfari  New  Bedford  PartsanUp  Casaa.  — Where  a  johit 

Inst,  for  Savings  v.  Falrbaven  Bank,  9  creditor  has  security  on  the  separate 

Allen   (Mass.)    175,  where  a   creditor,  estate  of  one  of  the  firm,  or  an  Indi- 

who  had  proved  his  debt  and  had  voted  vidual  creditor's  claim  fisccured  by  the 

for,  and  thereby  secured,  the  discharge  joint  property,  the  debt  may  he  proved 

of  the  debtor,  was  held  to  have  lost  his  as  unsecured,  the  security  beingdecmed 

right   to   insist  upon  his   security,  on  the  security  of  third  parties.    Blumen- 

the  ground  that  he  had  interfered  ma-  stiel's  Bankruptcy,  p>  187.  eitimg  /■  rt 

terlally   with   the  rights  of  the   other  Howard,  4  Nat.  Bank  Reg.  571;  £1/ 

creditors.  Peacock.  »  Gl.  &  1.  a?;  Bx  f.  Adami, 

In  Franklin  County  NaL  Bank  77.  iM.&A.ij?;  JSx>.  Bowdcn,  1  D.  & 
Bank  of  Greenfield,  138  Mass.  515,  It  C.  135  ;  Ex  f.  Graves,  1  Jur.  N.  S.  651. 
was  held  that  the  creditor  had  not  And  see,  to  the  aameeffect  £a/.Min' 
waived  the  right  to  the  security  by  Chester,  etc..  Banking  Co.,  L.  R.,  18  Eq. 
proving  the  debt  and  voting  for  and  349;  Ex  f.  West  Riding  Union  Bink- 
conlrolling  the  choice  of  assignee,  on  ing  Co.,  19  Ch.  Div.  105 ;  Bx  f.  Ship- 
the  ground  that  the  plaintiff  had  not  herd,  1  M.  D.  &  D.  104. 
affected  the  rights  of  the  other  credit-  In  Ex  f.  West  Riding  Union  Bank- 
ers injuriously,  by  controlling  the  elec-  ing  Co..  19  Ch.  Div.  loj,  Jessel,  M. 
tlon  of  an  assignee,  the  court  saying  R.,  said:  "The  principles  of  the  bank- 
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to  withdraw  or  amend  his  proof  and  to  pursue  his  rights  as  a 
secured  creditor.* 

90.  Waiyer In  Judicial  Prowedingt— a.  Generally. — "The  doc- 
trine of  waiver  is  founded  upon  a  useful  and  highly  reasonable 
principle,  and  one  of  very  extensive  application.  Whilst  the  law 
protects  the  rights  of  parties,  even  in  nfiinute  and  unimportant 
matters,  it  requires  diligence  and  good  faith  in  taking  advantage 
of  its  rules,  to  accomplish  those  ends  and  not  to  work  injustice."* 

mptcj  Ian  are  plain  enough.    A  man  the  court.    Nichols  v.  Smith,  143  Ma»i. 

U  not  allowed  to  prove  against  a  bank-  461;  I»   rt   Farkel,   10   Nat.   Bank 

rupl's  estate   and   to  retain  ■  Hcurit;  Re|{.  81. 

which.  If  given  up.  would  go  to  aug-  In  England,  bj  the  Bankruptcy  Act 

ment   the    eitate    againtt    which    he  of  18S3,  ch.  i,  cl.  10,  It  was  expreisl^ 

proves.      That  U  the  principle  of  the  provided  that   if  the  creditor  "voles  in 

whole    thing.    The    ontj  queition    U  respect  of  his  whole  debt,  he  shall  be 

wbether.iftbesecuritj  werejciven  up,it  deemed  to  have  Burrendered   hig  secu- 

would  augment  the  ettate.   Of  course.  If  rity,  unless   the  court,  on  application, 

the  security  was  given  by  a  stranger,  is  satisfied  that  the  omission  to  value 

and  you  were  to  cancel  it,  you  would  the  security  has  arisen  from  inadvert- 

not  augment  the  bankrupts  estate  to  ence." 

the  extent  of  one  farthing,  and  con-  a.  Shaw,  C.  J.,  in  Simonds  v.  Park- 
sequentty,  such  a  security  need  not  be  er,  i  Met.  (Mass.)  511.  In  this  case 
given  up.  Then  the  question  arose.  It  was  held  "that  a  motion  to  dismiss, 
in  consequence  of  the  very  peculiar  not  founded  on  matter  of  eiceptioo 
rules  of  biankruptcy  in  this  country  as  which  shows  want  of  jurisdiction  in 
re^rds  the  administration  of  partner-  the  court,  comes  too  late  after  a  plea  to 
ship  estates,  by  which  a  distinction  is  the  action;  and  that  by  such  pleading, 
made  between  the  partnership  asacom-  the  party,  who  might  take  such  ezcep- 
munity  and  each  individual  partnerasa  tion,  if  taken  seasonably,  must  be 
separate  entity,  viz.,  vrhether  the  rules  deemed  to  have  waived  it. 
which  applied  to  a  aecuritj  upon  the  as-  See  also  Warren  v.  Glynn,  37  N.  H. 
sets  o(  strangers  would  apply  as  between  340,  where,  on  a  complaint  for  bastardy, 
the  separate  estate  of  a  partner  and  the  ft  was  held  that  the  respondent  had 
joint  estate  as  it  is  called,  that  is,  the  waived  the  objection  that  the  magls- 
eitate  of  the  partnership  firm.  .  .  ■  trate  before  whom  the  complaint  was 
The  case  soon  arose  where  a  man  who  made,  and  the  preliminary  examination 
had  a  joint  debt  h&d  a  security  on  the  had,  was  a  citizen  and  tax  payer  of  the 
separate  estate  of  a  partner,  and  the  complainant  town,  by  designedly  omit- 
question  was  whether  that  was  within  ting  to  make  any  objection  until  alter 
the  rule  which  enabled  a  man  to  prove  various  proceedings  In  courts  having 
for  the  full  amount  of  his  debt,  without  jurisdiction  of  the  cause.  In  this  case, 
giving  up  his  security,  when  the  prop-  Fowler,  J.,  said:  "It  is  a  general  rule, 
erty  pledged  was  that  of  a  stranger,  to  which,  if  it  be  not  universal,  the 
It  was  held  that  it  was,  and  for  this  present  case  does  not  seem  to  us  to 
very  simple  reason,  that  his  giving  up  form  any  exception,  that  where  general 
bis  security  would  not  augment  the  jurisdiction,  or  the  power  to  act,  exists, 
joint  estate.  .  .  .  Tbeconversecase  and  the  only  objection  to  lis  exercise  Is 
afterward  came  to  be  argued,  and  it  one  intended  for  the  benefit  and  de- 
was  decided  In  the  same  wav."  signed  for  the  protection  of  the  party 
1.  /■  re  Parkes,  10  Nat   bank  Reg.  complaining,    such   objection  must  he 


iz  \  In  re  Jaycox,  6  Nat.  Bank  Reg.  taken  at  the  earliest  practicable  op- 
ass;  In  r*  Clark,  5  Not.  Bank  Reg.  portunity,  after  the  party  or  his  coun- 
ajS;  /■   re  McConnell,   9   Nat.  Bank     sel  become  aware  of  the  facts  on  which 


Reg.  387;    In    rt   Hubbard,    1    Low.  its  validity  depends,  or  it   will  be  held 

(U.  S.>   190;   Nichols    11.  Smith,    143  to  have  been  waived  by  the  omission  or 

Mass.  455,  neglect   to    urge    it   seasonably.     The 

Mistake,  eitfaerof  law  orfact,  Is  Buffi-  reason  of  the  rule  would  seem  to  be 

dent  ground    for   the   application   to  that  it  Is  justly   to  be  regarded  as  the 
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*.  Jurisdiction  by  Waiver  or  Consent.— See  Actions, 
vol.  I,  p.  iZ-^et  seq.;  CONFLICT  OF  Laws,  vol.  3,  p.  611 ;  FOR- 
EIGN Corporations,  vol.  8,  pp.  380,384;  Jurisdiction,  vol. 

12,  p.  299  et  seq.;  JUSTICE  OF  THE  PEACE,  vol.  12,  pp.  439,  4S7; 
Pleading,  vol.  18,  p.  520. 

c.  Waiver  of  Defects  and  Irregularities  in  Notice, 
Process,  or  Service, — A  party  may  waive  defects  and  irregu- 
larities in  notice,  process,  or  service,  by  admission  or  acceptance 
of  service,'  or  by  appearing  and  taking  part  in  the  proceedings.' 

d.  Waiver  of  Misjoinder,  Nonjoinder,  and  Defense  of 
Parties. — See  Error,  Writ  of,  vol.  6,  p.  818  ;  Joinder,  vol 

II,  p.  \Qli\,  £t  seq.;  JUDGMENTS,  vol.   12,  p.  147^;  MOTIONS,  voL 

15,  p.  890;  Parties  to   Actions,  vol.  17,  pp.   607,  609  tt 

seq.;  PARTNERSHIP,  vol.  1 7,  p.  1 237. 

folljr  or  mUfortune  ofaparty,  if.know-  or8,  vol.   i,  pp.  loio,  loii;  Bill  or 

Ing  ofs  valfd  ob}ection  to  a  proceed-  Exceptions,  vol.  a,  p.  331 ;  Bill  or 

ing,  he  neglects  to  avail  hfmsctt  orit,  Particulars,  vol.  2,  p.  348;  Crimi- 

but  stands  bj  and  participates  therein,  kal  Procedurb,  vol.  4,  p.  739;  Da- 

unleES  he  Intends,  as    is    the    natural  fault,  vol.  5,  p.  46a;  Deposctiohs, 

presumption,  from  hiB  silence,  to  waive  vol.  j,  p.6i6:  Elkctioms,  vol.6,  p. 414; 

altogether    anj  objection  on  that  ac-  FoRBlGir   Corporations,   vol.  S,  p. 

count.     .     .    .     Indeed,  the  authorities  401;  Husband  and  Wife,  vol.  9,  p. 


■RUCTIONS,   vol.   II,  p.  i6j; 

r--j    — o .      - -N    EqjJITY,   vol.    14,  p.  946; 

n  the  earlier  stages  tliereof,  of  an  ob-  Mittimvs,  vol.  ij,  p.  696;  MoTtoKS, 

jection    that   might    be    fatal    to   the  vol.  15,  p.  935 ;  Ops;i  and  Close,  vol. 

validity     of    a    proceeding     before   r  17,  p.   196;    Puvileged    Cohuum- 

tribunal   otherwise  competent,  cannot  cations,  vol.  19,   p.  133;  RkfKreis, 

be   permitted   to   lie  by  and  take   his  vol,  3o,  p.  660;  Removal  op  Causcs, 

chances  of  a  result  In   his  favor,  and,  vol.  30,  p.  loio;  Service  or  Process, 

after  one   has  been   arrived  at  against  vol.  31,  p.  1&4;  Skeriff's  Sales,  voL 

him,  avail  himself  of  that  objection  to  33,  pp.  575,  581. 

avoid  the  consequences  of  such  adverse  1.  See  Service   of   Process,  toL 

result."  31,  p.  i73,i«j. 

Olt]w)Uoiu  WalTsd  at  Trial  Vot  AtrII-  S.  See    Actiomh,  vol.    i,  p.   183  it 

sbla  on  Appeal. — Ai   a  general   rule,  stq.}  Auditors,  vol.    i,  p.  loii;  Ju- 

objections  not   presented   or   properljr  risdictiom,    vol.    13,    p.    3^9  tl  t^-i 

taken  in  the  trial  court  bj  exceptions  Justice  of  the  Peace,  vol.  12,  pp. 

or  otherwise,  are  regarded  as  waived,  430,   436;    Motions,    vol.  ij,  p.  915; 

and  are  not  available  in   the  appellate  New  Trial,  vol.  16,  p.  639;  Notice, 

court.    Appeal,  vol.  i,  p.  614;  Crimi-  vol.  16,  p.  817;  Officers   (Private 

NAL Procedure, vol. 4,  pp.764,77g,886;  Corporations),    voL    17,    p.    175  rf 

Forcible    Entry   and    Detainer,  stq.;    Referees,    vol.    30,     pp.   663, 

vol.  8,  p.  180;  Garnishment,  vol.8,  p,  689;  Service  op  Process,  vol.  33,  p. 

1361;  Homicide,  vol. 9,  p. 754;  Indict-  168  «f  aeg. 

MBNT,  vol.  10,  p.  503 ;  Instructions,  As  a  general  rule,  a  parly  not  prop- 

vol.  II,  p.  365;  Motions,  vol.   15,   pp.  erly    served    with    process,  so  as  to 

891,  901,  906  «/ jey.;  Name,  vol.  16,  p.  give  the  court  jurisdiction,  does  Dot 

129;  New  Trial,  vol.  16, pp.  610,  633  waive   the   objection  or  confer  juris' 

el  seq.;  Partnership,  vol.  17,  p.  1337,  diction  by  answering  over,  and   going 

Talver  or  Blgbt  to  S»w  Trial,  and  of  to  trial  on  the  merits  after  he  has  ob- 

OtilaatioiLi  and  IrreBulailtlei  OonnaetM  jected  to  the  jurisdiction  and  hi«  ob- 

Therawlth.— See  New  Trial,  vol.  16,  jection  has   been  overruled.    Jones  v. 

p.  soo.  Jones,  108  N,  Y.  435 ;  2  Am.  SL  Rep. 

Other    WscellaiLeoiia     tnituiaei     of  447.     And  see  Harkness  v.  Hyde,  9S 

WalvBT.— See  Arrest,  vol.   i,  p.  718;  U.  S.  476;  Steamship  Co.  t.  Tngman, 

A _._.    .   _,   g^^.  Audit-  106  U,  S.   118;   Warren  v.  Crane,  jo 
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f.  Waiver  of  Misnomer. — See  Criminal  Procedure,  vol. 

4,  p.  769;  Indictment,  vol.  10,  p.  484;  Name,  vol.  16,  p.  129; 
Parties  to  Actions,  vol.  17,  pp.  490,  401. 

/.  Waiver  of  Jurv  Trial---(i)  /«  Civil  Casfs.—Thc  right  of 
trial  by  jury  may  be  waived  in  civil  cases,*  but  the  waiver  is  bind- 
ing  only  for  the  particular  trial  at  which  the  stipulation  is  made;* 

Mfch-  301 ;   Dewer  v.  Greeoc.  4  Den.  totheservlcelnthe  (/Kiud Stalas court 

(N.  Y.)    94;   WalUog    V.    Been,  120  Hfler  removal.     Atchiion  t>.  Morde,  11 

Mass.  548.     But  see  Skrvick  or  Pro-  Fed.  Rep.  583;  SidrII  v.  Montgomery, 

CBSS,  vol.  33,  p.  169.  17  Fed.  Rep.  865. 

Id  Jonca  V.  Jones,  108  N.   Y.  415;  3  The   right  to  avoid  a  judgment  for 

Am.  St.  Rep.  447,  It  wa«  beld  that  ■     *    "      ■       "■  -  —  ■        •- 

decree  of  divorce  bj  a  TVxiu  court  waa 

a  valid  adjudication,    binding  on  the  upon  Ihe  original  demand.    Henderson 

respondent,  who  had  appeared  Tor  the  v.   Stanirord,   105   Maw.   504;   7  Am. 

tpecial  purpose  of  objecting  to  the  ju-  Rep.  ^51. 

risdiction,  on  the  ground  of  InsufGcient  1.  Vitrified  Wheel  &  Emerj'  Co.  v. 
service,  and  who.  after  his  objection  Edwards,  135  Mass.  591 ;  Bailej  v.  Jof, 
had  been  overruled,  had  gone  to  trial  132  Mass.  356;  Franklin  v.  McCorkle, 
on  the  merits  under  a  general  denial  11  Lea  (Tenn.)  190;  c7  Am.  Rep.  244; 
or  the  altegatlona  of  the  petition,  on  Coulter  r.  Weed  Sewing  Machine  Co., 
the  ground  that  by  going  to  Texai  and  3  Lea  (Tenn.J  1 15 ;  Cushman  v.  Flan- 
filing  an  answer  in  the  action,  he  be-  agan,  50  Tex,  3S9  (failure  to  claim  jury 
came  bound  by  the  statute  law  of  that  trial  In  time  or  manner  prescribed  by 
Mate,  which  prescribed  that  the  filing  statute);  Harris  t>.  Shaffer,  93  N.  Car. 
of  an  answer  should  be  an  appearance  30 ;  Grant  v.  Reese,  Si  N.  Car.  71  <ref- 
snd  submission  to  the  jurisdiction,  and  arence  by  consent) ;  Baird  v.  New 
for  that  reason  could  not  Invoke  the  York,  74  N.  Y.  382  (not  appealing 
general  rule  above  set  Torth.  from  order  o(  reference  and  proceed- 
But  a  general  appearance  Is  not  a  ing  with  trial  of  reference,  without 
waiver  of  the  objection  that  jurisdiction  ohjectlon)  ;  Pasom  v.  Lineberger, 
was  procured  by  the  plaintiff's  fraud,  as  90  N.  Car.  159  (allowing  judge  to 
by  decoying  h  non-resident  into  the  find  facts  without  objection);  Crump 
■tate  for  the  purpose  of  getting  service  v.  Thomas,  8c  N.  Car.  372  (allowing 
upon  him.  Townsend  v.  Smith,  47  judge  to  find  facts  end  arguing  facts 
wit.  633;  33  Am.  Rep.  793.  In  this  before  him);  Gregory  v.  Lincoln,  13 
case,  Lyon,  J.,  said:  "As  already  ob-  Neb.  353  (oral  waiver  In  open  court); 
served,  courts  have  uniformly  so  pro-  King  v,  Burdett,  la  W.  Va.  688  (con- 
ceeded  in  such  cases,  and  we  do  not  aent  entered  of  record);  Davison  i>. 
God  that  any  court  has  ever  stopped  Jersey  Co.,  71  N.  Y.  333  (bringing 
to  Inquire,  under  such  circumstances,  an  action  of  an  equitable  character, 
whether  the  appearance  of  the  defend-  as  shown  by  complaint,  though  facta 
snt  is  general  or  special.  Such  a  case  may  entitle  to  cither  le^l  or  equl- 
In  entirely  unlike  one  in  which  there  table  relieO  ;  Tharp  v.  Witham,  6; 
lias  been  a  failure  of  proper  service  of  Iowa  566  (failure  to  appeal,  where  a 
process,  for  there  the  falture  affects  only  jury  trial  can  be  secured  by  appeal); 
the  defendant,  while  here  the  fraud  Heacock  v.  Hosmer,  109  III.  245  (fail- 
affects  the  intm-liy  of  the  process  of  ore  to  demand  a  jury),  And  see  Cou- 
the  courL  Surely. a  general  appearance  stitutiomal  Law,  vol.  3,  p.  724; 
to  the  action  ought  not  to  bar  the  court  Jury  and  Jury  Trial,  vol.  11,  p.  319 
from  vindicating  the  Integrity  of  Its  (jury  of  less  than  twelve);  Rhfkrebb, 
rn  no  case  vol.  3o,  p.  663. 

t  general  1.  A  stipulation  that  a  jury  may  be 
a[meara'nce. "  waived  and  the  case  tried  by  the  court. 
Where  the  state  court's  jurisdiction  Is  binds  the  parties  only  at  the  trial  in 
based  upon  service  of  process,  In  viola-  which  such  stipulation  Is  made,  and 
Hon  of  the  defendant's  privilege  as  a  when  the  case  is  on  appeal  remanded 
witness  in  another  suit,  the  filing  in  the  for  another  trial,  both  parties  are  re- 
state court  of  a  petition  and  bond  for  stored  to  their  original  right  of  trial 
teuoval  does  not  preclude  an  objection  by  jury.    Carthage  v.   Buckner,  8  111. 
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and  a  waiver  at  one  term  does  not  preclude  the  party  from  claim- 
ing a  jury  at  a  succeeding  term.*  Where  the  parties  agree  to 
waive  a  jury  upon  certain  "  issues  joined,"  and  the  plaintiff  sub- 
sequently, by  leave  of  court,  files  an  additional  count  to  the 
declaration,  raising  new  issues,  it  is  error  to  force  the  parties  to 
trial  without  a  jury,  if  demanded  by  either.* 

(2)  In  Criminal  Cases. — See  Constitutional  Law,  vol.  3, 
p.  733  etseq.;  CRIMINAL  PROCEDURE,  vol.  4,  pp.  813,  817,827; 

Error,  Writ  of,  vol.  6,  p.  837;  Jury  and  Jury  Trial,  vol 
12.  p.  319. 

g.  Waiver  of  Exemption  FROM  JURY  Duty. — The  right  of 
exemption  from  jury  duty  is  a  personal  privilege,  and  not  a  dis- 
qualification, and  may  be  waived  by  the  party  entitled  to  it.' 

h.  Waiver  of  Rights  in  Criminal  Trial. — The  defendant 
in  a  criminal  trial  may  waive  certain  rights  to  which  he  is  entitled; 
such  as  his  right  to  be  present  at  his  arraignment  and  trial,* 

App.  151.     See  also,  to  the  lame  efiect. 
State  -a.  Touchct,  33  Lb.  Ann.  1154; 

Cross   V.   State,  78  Ala.   430.     In   the  avoid  a  variance  betweenthe  pleadiDg* 

latter  of  these  cases,  a   ciitninal  case,  and  proof,  neither  the  nature  of   the 

Somerville,  J.,  said  :  "An  agreement  to  case  nor  the  real  issue  as  it   had  been 

w^ve  the  right  of  trial  by  yarj  must,  tried  being  changed,  it  was  held  tlial 

ordinarllj,  ht  construed  to  applj'  only  the  defendant  could  not,  after  filing  a 

to  the  particular  trial   at   which   It  (s  general  denial  to  the  amended  declara- 

made.     Such  a  waiver  is  a  renunciation  tion,  demand  a  jnrj'  trial.    Bamberger 

of  a  valuable  constitutioDal  right,  and  v.  Terry,  103  U.S.40.  And  ace  further, 

muit  be  strictly  coQsirued.  It  may  well  as  to  right  to  juir  tdal  where  new  is- 

be  supposed  that  a  defendant  would  be  sues  are  rmised,   Nashville,  etc,  R.  Co. 

perfectly  willing  for  a  particular  judge  v.  Foster,  10  Lea  (Tenn.)  351,365- 

to  try  him,  when  he  would  not  risk  his  S.  See  CRiMiif  al  Procbdi-kb,  vol. 

successor;  or,  that  he  would  be  willing  4,  p. 818;  Gkand  Turiks,  vol.  9,  p.  10: 

to  be  tried  the  first  time  by  a  judge,  Jury  add  Jury  Triai.,  vol.  11,  p.317. 

when  he  would  not  submit  to  a  second  «.  See  Constitvtiokal  Law,  vol. 

trial  by  the  same  judge,  after  such  of!i-  3,  p.  735:  CniHtMAL  Prockdi;k>,vd1. 

cer   had   convicted   him  one  or  more  4,   pp.  761,  761,  815,  817;  Homicide, 

times,  so  chat  the  judicial  mind  might  vol.  9,  pp.  651,  657. 

not  afterward  be  perfectly  free  froifi  the  Where,  upon  the  trial  of  ao  Indict- 

Influenceofa  biascreatedbythedrcum-  ment  for  counterfeiting,   the  accused, 

stances  of  Euch  previous  conviction."  being  on  bail,  absconds,  the  trial  miv 

1.  A  waiver  of  jury  trial  at  one  term  proceed,  and  a  verdict  of  guilty  be  re- 
does not  preclude  a  party  from  claim-  celvcd  in  hii  abwnce.  Fight  v.  State, 
ing  a  jury  at  a  succeeding  term.     Dean  7  Ohio  iSi. 

I'.   Sweeney,   51  Tei.  343;    Brown  v.  Where  the  accused,  who  was  present 

Chenoworth,  51  Tex.  469.    But  see  Hea-  at  the  commencement  of  the  trial,  toI- 

cock  V,  Lubukee.  108  Hi.  641,  in  which  untariiy  absented  himself  during  Ae 

case  it  was  held  that  a  part^  who  had  trial,  the  court   held   that  it  was  no! 

waived  ajury  at  one  term,  without  limi-  bound  to  discharge  the  jury,  IhiC  might 

tation  orqualiScationastotimc  of  trial,  proceed  to  verdict.     State  v.  Wsmln, 

could  not  ai  a  succeeding  term,  when  16  Ind.  357.     The  character  of  the  of- 

the  case  came  on  for  trial  on  the  same  fense   here  involved  does   not  appear. 

issues,  demand  a  jury,  especially  where  See  also  McCorkle  v.  State.  14  Ind.jq. 

thedelayin  trial  wasinconformity  with  Where  the  defendant,  in  an  indict- 

his  wishes.  ment   for  perjury,  being  on  bail    and 

9.  Gage  V.  Commercial   Nat.  Bank,  having  been  present  in  court  throu^ 

S6  111,  371.     But  where,  at  the  close  of  the  progress  of  the  trial  up  to  Ihe  re- 

the  testimony,  the  case  being  tried  by  tirementof  the  jury,  voluntarily  ibsent* 

the    court  under  a  stipulation  of  the  himself  from  Ihe  court  room,  he  eao- 

690 
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to  have  a  copy  of  the  indictment  :^inst  him,*  and  a  copy 
of  the  panel  of  the  jury,*  or  to  have  counsel  assigned  him,' 
and  be  confronted  with  witnesses  against  him.^  He  may  waive 
his  right  to  poll  the  jury,  by  permitting  the  jurors  to  separate 
upon  the  rendition  of  the  verdict  without  objection,'  or  his  right 

not  complain  if  the  Tcrdlct  Is  received  continuance  or  objection  having  been 

in  hii   absence.     Barton   v.  State,  67  made  hj  the  accused. 

Ga.  653;  44  Am.  Rep.  743.  But  that  a  waiver  will  notnecesgarilf 

The  defendant  maj  forfeit  his   right  be  implied  from  a  failure  to  employ  or 

to  remain   in  the  court  room,  by  un-  ask  for  couniel,  see  Valle  v.  State,  9 

tettaly  behavior.     See  U.  S.  v.  Davis,  Tei.  App.  57 ;  35  Am.  Rep.  719. 

6  Biatchf.  (U.  S.)  464,  in  which  case  4.  An  objection  to  a  deposition  taken 

It  was  held  no  error  to  remove  the  de-  by  the  state,  on  the  ground  thai  it  was 

(endant   to  an  adjoining  room,  where  taken  withouttheconsentofthedefend- 

he  remained  during  the  conclusion  of  ant,  If  not  made  at  the  trial,  cannot  be 

the  governmenf «  opening.  urged  on  appeal.  Bo^g  v.  State,  8  Ind. 

1.  A  defendant  waives  hi«   right  to  463.     See  Ckihinai.  Procbdure,  vol. 

have  a  copy  of  the  Indictment,  by  go-  4,  p.  815. 

ing  to  trial  without  objection.     Liale  The  accused  waives  his  right  to  be 

V.  State.  6  Mo.  4J6;  Smith  v.  State,  8  confronted  by  the  witnesses,  by  accept- 

Ohio    394;     State  v.    JohnBon,  Walk,  ing  a  right  to   take   depositions   in   a 

(Hiss.)  391 ;    Loper  v.  State,  3   How.  foreign  jurisdiction,  under  a  statute  re- 

{Hiss.)   419.     See   Homicidb,   vol.  9,  quiring  him  to  concede  a  like  privilege 

p.  654.  to    the    state   by    consent    entered   of 

3.  So  his  right  to  a  copy  of  the  panel  record.     Such  statute  is  constitutional, 

towaivedby  hia  failure  to  demand  it  and   aller   the    defendant   has   acted 

Peterson  v.  State,  45   Wis.  535;   State  upon  ttie  order  of  the  court  and  taken 

11.  Klioger,  46  Mo.  314 ;  State  i>.  Her-  depositions  under  it,  he   cannot  with- 

maDdez,  4  L>a.  Ann.  379 ;  State  v.  Jack-  draw  his  consent.    Butler  v.  State,  97 

son,  11  La.  Ann. 679;  States.  Cook,  10  Ind.  378. 

La.  Ann.  145.  He  waives  his  right  by  allowing  dep- 

Where thedefendant,onOctober6th,  oiitiona  to  be  put  in.  People  v.  Mur- 

agreed  that  trial   should    be    had    on  ray,  5a  Mich.  188;  or  by   reading,  or 

(ktober  Stb,  and  on  October  7th  toade  allowing  to  be  read,  statements  of^hat 

a  formal  demand  for  a  list  of  jurors  to  absent  witnesses,  if  present,  would  tes- 

be  furnished  "  (ortv-eight  hours  before  tify  to,  State  v.  O'Connor,  65  Mo,  374; 

the  trial,"  which  list  waa  delivered  to  ij  Am,  Rep.  391  ;  State  v.  Wagner,  78 

him  on  the   same  day,  it  was  held  that  Mo.  644;   47   Am.   Rep.   13:;    or   by 

be  had  waived  the  element  of  time  in  allowing  to  be  read  the  testimony  of 

bit  right   to  a  list,  and  could  not  de-  witnesses  taken  at  an  inquest  or  former 

mand  a  postponement  because  the  list  trial,  as  a  substitute  for  the  oral  testi- 

wasnot  furnishedforty-eight  hoursbe-  mony  of  such  witnesses.    Williams  11. 

fore  trial.     State  v.  Waters,  i  Mo.  App.  State,  61  Wis.  tSi ;  Hancock  v.  Sute, 

7.    And  see  Crjmihai,  Frocbdurk,  14  Tex.  App.  391 ;  State  v.  Polaon,  19 

vol.  4,  p.  815.  Iowa  133. 

I.  The  right  to  have  counsel  assigned  B.  If,  when   the  verdict  is  received, 

l^  the  court,  under  a  statute  requiring  the  defendant  permits  the  jury  to  sep- 

tbe  court,  on  the  defendant's  request,  arate  without  objection,   he  waives  his 

to  assign  counsel,  is  waived  by  the  de-  right,    Joy  v.  Stale,  14  Ind.  139, 

fendant  by  announcing  himself  ready  Where  the   defendant    agrees    to  a 

for  trial  and  going  to  trial  without  re-  sealed  verdict,  and  the  jury  files  their 

questing  an  assignment.     State  v.  Ser-  sealed  verdict   with  the  clerk  and  sep- 

nwt,  33  La.  Ann.  979.     See  also  State  arates,  the  right  to  poll  is  waived.     U. 

I'.  Wliker,  39  La.  Ann.   ig,  where  it  S.r.  Bridges,  10  Cent.  L.  J,?.     See  also 

was  held   that  error  could  not  be  as-  Brown  v.   State,  63  Ala.  97 ;  Smith  v. 

signed  because   the  court  failed  to  as-  State,  59   Ga.  513;   17  Am.  Rep.  393, 

sign  new  counsel  In  place  of  counsel  where  the   defendant  waived  his  right 

who  had  withdrawn  on  the  day  of  trial,  by  consenting   that  the  verdict  be  re- 

and  proceeded  with   the   trial,  no   re-  turned  into  court  and  that  the  jury  dis- 

queit  for   counsel   or    application  for  perse. 
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to  object  to  particular  jurors,  or  to  misconduct  of  the  jury,  or 
irregularity  in  impaneling  them.*  The  accused  by  becoming  a 
witness  in  his  own  behalf  may  waive  his  constitutional  privilege 
against  giving  testimony  against  himself ;'  and  he  may  waive  bis 
right  to  object  that  he  has  been  formerly  in  jeopardy  for  the  same 
offense,* 

1.  Waiver  of  Appeal  and  Irregularities  in  Taking  Ap- 
peal.— The  right  of  appeal  is  waived  by  acquiescing  in  the  judg- 
ment,* and  irregularities  in  taking  the  appeal  may  be  waived  by 
failing  to  object  at  the  proper  time.' 

WAXEHTQ.  — Certain  phrases  in  which  this  word  occurs,  have 
received  judicial  construction.* 

1.  See  Criuinal  Pkocbdure,   vol.  weather,  30  Ind.  434 ;  DickcnBbwti  v. 

4,  p.  7&1,   et  itq.;  Euinbnt  Domain,  Kaurman,39lDd.  154;  Armeii'.Ch^ 

vol.  6,   p.  615;   Grand  JuKiBS,  vol.  9,  pel.  18  Ind.  469. 

pp.  5,  II ;  Jury  AMD  Jury  Trial,  vol.  FB^ment  b^   the   defendant    ii   no 

12,  p.  318;  Nbw  Trial,  vol.  16,  p,  634.  waiver  of  hi*  right  to  appeal,  unlen 

1.  See  Crimihal  Prockdurr,  vol.  made  b;  way  o(  compromise  or  under 

4,  p.  870  el  teg.;  Witnussbs,  vol.  19.  an  agreement  not  to  take  or  pumK  u 

1.  Criminal    Procrdurr,    vol.  4,  appeal.     Hsjes  v.  Nourse,  107  N.  Y. 

&739;  Teopardy,  vol.  11,  p.  959''  "9-I  577,  i  Am.  St.  Rep.  S91.     And  aeefar- 

Ew  Trial,  vol.  16,  p.  603.  ther,  as  to  waiver  of  appeal,  Appial, 

4.  Stinsonv.O'NeBl,33La.  Ann.  947;  vol.  t,  p.  631  e/ je;.,-JvRIsi>icTiOii,ToL 

Church   Wardens   v.   Perche,  40   La.  la,  p.  305;  Motions,  vol.  15,  p.919, 

Ann.  301.  Valvar  of  Appeal  In   Crtanliial  Dum 

A  party  waives  hia  right  to  appeal  br  Suaplng  firom  Otutody  aad  Bmm>- 

from  a  judgment  of  forecloaure  In  hii  Ins FofUlvs from JnaUoe. — SeeEscAri, 

favor,  by  selling   the   land   under   the  vol.  6,  p,  853;'.     And  see  State  c.  Mur- 

judgment,     Clark   v.   Wright,  67  Ind.  rell,  33  S.'  Car.  83;  Bonabao  o.  Ne- 

334;  Sterne  v.  Vert,  iii  Ind.  408;  or  by  braska,  123  U.  S.  691. 

accepting  payment   of  the  judgmeot.  fi.  Irre^laritlea  In  the  notice  of  ap- 

Moore  V.  Floyd,  4  Oregon  z6o;  Alex-  peal  and  service,  are  waived  by  an  ap- 

ander  v.  Alexander,   104   N.  Y.  643 ;  pearance  without  objectloii.    Beck  r. 

State  V.  Kamp,iii  Ind.  <6;  McCrae-  State,  73  Ind.  330 ;  Deatley   v.   Potter, 

ken  V.  Cabel,  i3o  Ind.  166.  19  Mo.  App.  333  ;  Bates   v.   Scott.  36 

A  party  waives  the  right  to  appeal  Mo.  App.  428 ;  Richardson   v.  Green, 

from  an  order,  by  accepting  the  costs  13a  U.  S.  104. 

awarded  him  as  a  condition  of  grant-  Where,  on  appeal,  a  cause  Is  lubmit' 

ing  the  order.     Smith  v.  Coleman,  77  ted   by  agreement,  a  motion  to  dl*nii« 

Wis.  343.  on  the  ground  that  the  notice  wsi  not 

A  garnishee  by  paving  the  judgment  given    to   co-parties,   comes   too  late. 

against  him  waives  his  right  to  appeal.  Burk   v.   Simonaon,   104  Ind.  173;  $4 

BorgallhouB  v.  Farmers',  etc.,  Ins.  Co.,  Am.  Rep.  307.     And  see  further,  a*  to 

36  Iowa  350.  waiver  of   irregularities   In   perfeclies 

But  a  defendant,  in  order  to  save  bis  the    appeal,    Appkal,    voL   i,  p.  bi 

property  from  sacrifice,  may   app<dnt  it  seq. 

appraisers,  bid  la  the  property  at  the  t.  WalUmc  Out  of  Bnsda.— A  aUtnte 

sale,   and   perform    like    conservatory  declared  sureties  for  a  prisoner  liable 

acts  without  acquiescing  in  the  judg-  "If    the    prisoner    walk    ont  of   said 

ment  or  waiving  hU  right  to  appeal,  bounds."     In  Howarxl  v.  BlacUoid,  3 

Factors,  etc.,  Ins.  Co.  f.  New   Harbor,  M.  J,   L.  574,  it   was  held  thata  mere 

etc^  Co.,  37  La.  Ann.  133.  casual  stepping  out  of  bounds  was  not 

In  the  following  cases  It  was  held  within  the  provision,  and  the  coart 
that  payment  by  the  defendant  was  no  said:  "It  has  been  Insisted  that  tbc 
waiver  of  his  nght  Co  appeal.  Chap-  words  of  the  act  are  express  and  post- 
man r.  Sutton,  68  Wis.  657;  Edwards  tlve,  that  if  the  prisoner  walk  out  of  the 
V.  Perkins,  7  Oregon  149;  Belton  v.  said  bounds  the  bond  shall  be  forfeited. 
Smith,  45  Ind.  391  ;  Hill  v.  Stark-  They  are  so.  But  then,  like  all  other 
692 
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WALL. 


WALL — (See  also  Partv  Wall,  vol.  i8,  p.  3). — See  note  i. 

nordB,  thej  must  have  a  conslniction  doubtful    whether    he    wa«    being  on 

according  to  the  intent  of  the  legisla-  either.     The    evidence    indlcltes   that 

ture,  and  aultable  to  the  subject -mBtter  without  touching  either  he  probably 

under  consideration.  The  question  then  passed  directly   from  the   Btep«  of  the 

will   be,  what   is   walking   out   of  the  car  through  the  hole  in  the  bridge.  We 

bounds,  according  to  the  true  meaning  will  not,  however,  put  the  caae  on  the 

of  the  act?     And  I  think  the  plainest  narrow  ground   that  he   did  not  come 

rules  of  construction  tell  us  that  it  can  in    contact    with    either     roadbed   or 

be  no  other  than  such  walking  out  as,  bridge.     The  language  of  the  exception 

before  the  passing  of  the  act,  would  clearlj    Implies    two    thoughts.     One, 

have  been  an  escape;  a  walking  oat  bjr  that  the   insured    must  not  be  on  the 

which  the  plaintiffs  would  have  been  roadbed  or   bridge  for   any   length   of 

damnified,  for  which  they  would  have  time ;  the  other,  that  the  prohibition  I* 

hid  their  action  against  the  sheriff',  and  not  to   guard  against   injury  resulting 

he  against  the  prisoner.     And  this  Is  from  a   defective   roadbed  or  defective 

the  import  of  the  phrase  In  the  act  con-  railway  bridge,   but  against  the  danger 

ceming  sheriffs.     There  it  is  said  If  the  of  injury,  from  trains  passing  thereon. 

sheriff  Enffer  the  prisoner  to  walk  out  of  If  the  design  was  to  apply  the  language 

■he  prison,  it  shall  be  an  escape.     So  to  bridges   defectively    conitnicted  or 

that,  by  legislative  constructions,   the  out  of  repair,  it  would  not  have  been 


words  walking  out,  etc.,  i 
cape,  an  eacape  at  understood  in  law 
langiiage.  The  voltinlary  return,  there- 
fore, may  be  pleaded  to  It,  and  It  Is  a 
complete  bar.  That  the  words  are  not 
to  be  taken  literally,  but  according  to 
*he  principles  of  sound  construction,  " 


restricted  to  railway  bridges.  It  would 
have  Included  all  bridges,  both  foot  and 
wagon.  The  purpose  is  not  to  avoid 
liability  for  injuries  resulting  from  be- 
ing on  bridges  unsafe  in  themselves. 
The  manifest  Intent  Is  to  exempt  from 
libillty  for   damages  caused   by 


ipontibillty 

manifnt  h-om  many  case*  that  might  collisions  with  trains  moving  thereon, 

be  put;  ai   the  Invasion   of  a   public  The  present  is  not  like  a  case  between 

enemy, the  immlnentdangerofthepris-  a  passenger  and  a  railway  company,  Id 

oner's  own  life,  or  that  of  others,  from  which  the   company  may    be    exernpt 

fire,  etc.      Nay,  indeed,  I  think  a  hun-  from  liability  for  damages  arising  from 

dred   cases   might  be   put,  where  even  n^ligence  of  the  passenger,  not  volun- 

Shyiock,  himself,  could  not  construe  the  tary.     Nor  did   the  act  of  the  insured 

Talking  out  to  be  a  forfeiture  of  the  prove  such   a  reckless  exposure  of  his 


bond.  Whether  this  be  one  of  those 
cases,  it  will  be  well  for  the  plaintiffs  to 
consider." 

Wandax  on  Uia  KaUroKd  TtMO— Aeol- 
4tnt  PoUer. — A  policy  of  Insurance 
contained  the  condition  that  the  Insur- 
ance should  not  cover  Injuries  happen- 
ing to  the  insured  while  "walking  or 
being  on  the  roadbed  or  bridge  of  any 
railway."    The   Insured   stepped  ofT  - 


obvious  risk  of  danger,  as 
to  bring  him  within  the  application  of 
the  rule  declared  In  Morel  v.  Mlesis- 
slppi  Vallev  L.  Ins.  Co.,  4  Bush  (Ky.) 
53J ;  Lovell  t'.  Accident  Ins.  Co.,  3 
Ins.  L.  J.  877;  Sawtelle  v.  Railway 
Pass,  Aasur.  Co.,  15  Blatchf.  (U.  S.) 
316,  and  kindred  cases." 

1.  nwtr    or  Other  Wall.— The  ATew 
Tork  statute  malting  It  the  duty  of  one 


railroad  train,  when  it  came'toastop     digging  to   a  deptE  of  more  than 
drawbridge  at   night,  fell  through     feet  below   the   curb  line,   to    protect 


a  concealed  hole  In  the  bridge,  and 
killed.  It  waa  held  that  the  case  was 
not  within  the  said  condition,  the  oh- 
rioui  intent  of  which  was  to  guard,  not 
■gainst  a  defective  roadbed  or  railway 
bridge,  but  against  danger  of  injury 
fram  (rains  passing  thereon.  Burkhard 
»•  Travelers'  Ins.  Co.,  io»  Pa.  St.  i6a. 
In  this  case  the  court  said:  "Waa  he 
walking  or  being  on  the  roadbed  or 
bridge  of  the  railway  P  He  certainly 
*ai  not  walking  on  the  roadbed  or 
bHdge,  and,  strictly  apeaUiig,  it  Is 
»8  C.  of  L.— 38  61 


"  party  or  other  walls  standing  upon 
or  near  the  boundary  lines,"  was  held 
not  to  apply  to  the  foundations  of  a 
stoop,  and,  therefore,  the  liability  for 
Injuries  to  the  stoop  by  such  digging 
Is  to  be  determined  by  the  rules  of  the 
common  law.  which  do  not  make  one 
digging  with  care  on  his  own  land  li- 
able for  the  fall  ot  structuret  built  up- 
on the  adjoining  land.  Berry  !>.  Todd, 
14  Daly  (N.Y.)  4^1. 

AnelaBt  Wall.— In  Eno  -o.   Del  Vec- 
cb1o,4  Duer(N.Y.)63,tlie  court  said: 
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WANT^WANTON.  MridM. 

WAVT. — The  term  "  want  "  in  itself  is  ambiguous,  being  com- 
monly used  to  mean  "  wish  "  or  "  desire,"  and  as  frequently  "need  " 
or  "require."* 

WAHTOH— <See  Lewd  and  Lascivious,  vol.  1 3,  p.  274).— Rcct 
less — without  regard  to  the  rights  of  others,* 

n  ihow  the 
, .    r'  the  public  nature  of  tlie 

twenty  jearajby  theeipreis  permission  use  according  to   the  rule  herein  laid 

and    continuoui    acquietcCDCe    of  the  down,  the  court  ebould   have  T^otd 

owner*  of  th«  land  on   which  It  standt,  to  confirm  the  verdict." 

is  an  ancient  wall,  within  the  meaning;  9.  Tatum  v.  State.  66  Ala.  467. 

of   the  word    'ancient,'  as  applied   to  WtuttouorObaenuLuisnaca. — Aci^ 

lights,  wajB,  foundations,  etc.,  which  ordinance  provided  a  penal tj,  "if  an; 

are    treated   In  law   as   being  ancient  person  shall  address  anv  wanton  or  ob- 

lights,  vfsjs  and  foundations.     Wright  scene  langua^  to  another,  or  exhibit 

V.  Freeman,  t,  Har.  &  J.  (Md,)  477."  any  wanton,  lewd,  or  obscene  gestures 

1.  Hull  V.  Culver,  34  Conn.  403.      In  or  conduct"     It  was  iield,  that  the  ei- 

thls  case,  tbe    devise  was  as   follows;  presslon    "wanton    or     obscene    Ian- 

"I  give  all  mj-  estate  to  mj  beloved  guaee"is  here  equivalent  to  lewd  or 

husband,  to  use  during  his  natural  life,  lascivious     language;     and    that    the 

and  if  he  should  want,  for  his  support,  words  "  long-legged   son  of  a  hatch," 

to  sell  anj'  part  or  the  whole  of  it  for  "  long- legged -pup,"  and  "damned  MO 

his  maintenance,  mj  will  is  that  it  shall  of  a  bitch,"  do  not  come  within  the 

be  at  his  disposal."     It  was  held,  first,  ordinance.     Sutton  v.   McConnell,  46 

that  the  term  "  want"  was  to  be  con-  Wis.  369. 

strucd    as    meaning   "  need ;"    second.  Wanton  Tripling  of  a»><«n«i» — Under 

that  the  devisee  was  not  to  be  the  judge  the  statute  declaringa  person  guilty  of  s 

of  his  need,  but  It  was  to  be  a  caae  of  misdemeanor  "  who  unlawfully  orwss- 

actual  necessit/.  tonly  kills,  disables,  disfigures,  dctttnjs, 

Wantsd,  as  used  in  a  statute  author-  orinjures  anyhorse,"  or  other  domestic 

Izing   the    condemnation   of  land   (or  animal  particularly  named   lAIatatu 

"road     purpo  ^     .      .            .... 

Tracy   v.   1  

,,  So  Kj.  367,  the  court  said  :  "  The  Injury  to  animals,  malice  towards  the 
mere  fact  that  the  appellee  alleged  that  owner  is  notan  Ingredient  of  the  oRcnse. 
It  desired  the  properly  was  InttufficieDt  The  ilalute  is  aimed  against  intendonil 
to  show  that  there  was  a  necessity  for  acts,  unlawfully  or  wantonlr  Aaat, 
taking  it,  or  that  the  purpose  was  public,  from  which  Injury  to  the  animal  results, 
as  the  word  'wanted,'  as  used  In  the  although  there  may  not  have  been  a 
charter.  Is  not  synonymous  with  de-  specific  iolent  to  kill,  disable,  or  Injur* 
sired,  but  it  was  used  by  the  legislature  it.  In  Tatum  v.  State,  66  Ala.  4G7, 
tn  tha  sense  of  necessary,  as  shown  by  Brickell,  C.  J.,  said:  "The  statute  on 
the  ordinary  and  common  sense  read-  which  the  accusation  is  founded,  i*  not 
ing  of  the  section  quoted,  by  its  use  in  directed  against  malicious  mischief,  ot 
the  twelfth  and  fourteenth  sections  of  malicious  injuries  to  property.  The 
the  charter,  and  by  tlie  substitution  for  preceding  section  of  tbe  code  Is  aimed 
it  of  the  word  required  in  the  thirteenth  at  injuries  of  that  kind  ;  and  this  sectioa, 
section,  which  directs  that  the  dam-  at  wanton  or  unlawful  Injuries  to  cer- 
ageg  for  '  the  use  and  occupation  of  the  tain  domestic  animals.  Of  thii  ofieose, 
property  required  by  said  compani','  malice  is  not  an  element.  If  thewroog 
must  be  assessed  under  oath.  The  done  was  malicious — if  it  wss  with 
company  Is  restricted  to  the  taking  of  the  intent  to  injure  the  owner  of  the 
auch  and  ao  much  property  as  is  reason-  animal,  it  would  be  of  tbe  class  of  iD- 
ablj  necessary  to  the  construction  or  juries  enumerated  In  the  preceding  sec- 
repair  of  Its  road  or  works,  and  in  tion.  Under  this  section,  it  is  enougb 
order  to  prevent  it  from  becoming  its  that  the  Injury  Is  Inflicted  unlawfolly— 
own  judge,  the  issue  presented  by  the  in  violation  of,  or  contrary  to,  isw ;  or 
appellants  should  have  been  heard  and  wantonly — that  is,  without  regard  to 
determined  by  the  circuit  court,  and  If  the  rights  of  theowner.  It  is  not  an 
6H 


le    condemnation   ol   land   tor    animal  particularJj  named   [Alaianu 
purposes,    means    necessary.     Code,  fj  4409),  unlike  the  preceding  lec- 
In   Tracy   v.   Elisabeth  town,   etc.,   R.    tion  (4408),  which  relates  to  malicions 
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sccidentil,    or     unintentional    tnjuij,  law  prevailed  where  the  offenie  was 

proceeding  from  an  act  not  directed  committed,  and  the  prosecutor  did  not 
against  the  animal,  the  statute  de-  keep  hia  stock  up,  which  trespuscd  on 
nounces.  But  It  is  an  injury  proceed'  the  Crops  of  the  defendant,  It  was  held 
ing  from  an  unlawful  or  wanton  act,  no  defense,  and  on  the  defendant's  own 
directed  against  the  animal,  though  evidence  he  was  guilty.  State  r.  Brig- 
there  may  not  be  a  speciftc  Intent  to  man,  94  N.  Car.  888.  In  this  case 
dntroj,  disable,  disligure,  or  injure  it.  Smith.  C.  J.,  said  :  "The  sole  question 
It  is  aealnst  intentional  acts,  wanton  or  then  U,  whether  the  shooting  and  kill- 
unlawful,  from  which  Injury  to  the  an-  ing  the  cow  under  the  circumetances  de- 
imal  results,  though  the  Injury  mar  not  tailed,  and  for  the  purpose  mentioned, 
bave  been  contemplated  or  intended,  is  '  wanton  and  willful '  within  the  con- 
Ihe  statute  is  directed.  The  several  templaCion  of  the  statute,  and  more 
chaises  requested  were  In  conflict  with  especially,  was  it  'wanton?'  To  be 
this  construction  of  the  statute,  and  criminal,  the  act  must  possess  both 
were  properly  tefused."  qualities.  It  was  certainly  willful,  for 
T!ie  defense,  In  a  prosecution  for  it  was  a  development  of  a  preconceived 
irillfully  and  wantonly  killing  a  cow,  purpose,  not  an  impulse  of  anger,  ex- 
proposed  evidence  to  show  that  the  cited  by  unexpectedly  seeing  a  repeti- 
■nimali  with  which  the  cow  was  herd-  tion  of  the  annoying  trespass.  But 
ed  were  breachy  animals,  and  in  the  more  Is  required  to  constitute  the  in- 
hibit of  trespassing  upon  crops.  It  dictable  oQense.  The  act  must  not 
wis  held  that  the  evidence  should  have  only  be  of  purpose,  but  It  must  also  be 
been  admitted,  to  be  considered  by  the  wanton.  What  does  this  qualifying 
jury  in  determining  whether  or  not  adjective  mean,  when  applied  to  the 
the  killing  was  willful  and  wanton,  or  killing?  Wantonness  is  defined  by 
whether  it  was  done  under  circum-  Bouvler,  to  be  'a  licentious  act  of  one 
stances  sufficient  to  negative  such  mo-  man,  towards  the  person  of  another, 
lifet.  Reedy  v.  State,  21  Tex.  App.  without  regard  to  his  rights,'  and 
173.  Id  this  case,  the  court  said :  "Ap-  licentiousness,  to  be  'the  doing  what 
pellant,  under  article  63o,  Penal  Code,  one  pleases,  without  regard  to  the 
was  indicted  for  willfully  and  wantonly  rights  of  others.'  In  Welch  v.  Dur- 
killingacow.  On  the  trial,  it  was  pro-  and,  36  Conn.  iSi;  4  Am,  Rep.  55. 
poied  by  defendant  to  show  by  the  Butler,  J.,  speaking  for  the  court, 
vilnesE,  Wynn,  that  the  anlRiats  with  says:  'Wantonness  Is  action  wlth- 
nhich  the  cow  that  was  killed  ran  were  out  regard  to  the  rights  of  others.' 
breioby  animals  and  in  the  habit  of  Mr.  Justice  Willes  delares  that  'wan- 
trespassing  upon  crops.  This  evidence  tonly  means  not  having  a  reasonable 
«u  excluded  on  objection  by  tbe  state,  canse.'  Clark  v.  Hoggins,  11  C.  B.  N. 
The  ruling  was  erroneous.  The  evi-  S.  545;  103  E.  C.  L.  543.  In  Cobb  v, 
dence  should  have  gone  to  the  jury  in  Bennett,  75  Pa.  St.  316;  15  Am.  Rep. 
order  that  ther  might  have  considered  752,  when  the  action  was  for  an  injury 
it  in  determining  whether  the  killing  done  to  a  (ishing  net,  in  the  waters  of 
was  willfully  and  wantonly  done  with-  the  Delaware,  in  use  by  the  plaintiff, 
ODt  excuse,  and  under  circumstances  Chief  Justice  Agnew  uses  this  lan- 
evincingalBwlessspirit,orwhether  un-  guage:  "It  is  wantonness  when  a  mar- 
(tei  the  circumstances  auch  facts  nega-  Iner,  warned  of  the  net,  seeing  the 
tired  Bi]ch  motives,  promptings,  and  lights  marking  Its  position,  and  request- 
wintonness.  (Branch  *,  State,  41  Tex.  ed  to  avoid  it,  yet  indifferent  to  the 
611 ;  Jones  v.  State.  3  Tex.  App.  iiS;  interests  of  the  fisherman,  keeps  on  his 
Lotti>.  State,  9  Tex.  App,  sdiS;  Davis  .  course,  when  a  reasonable  pursuit  of 
"■  Stale,  II  Tex.  App.  11 ;  Thomas  v.  his  voyage  would  not  be  prejudiced  by 
State,  14  Tex.  App.  100;  Lane  v.  State,  avoiding  the  net.  Wantonness  Is  reck- 
16  Tex.  App.  17a;  Payne  v.  State,  17  less  sport  —  willfully  unrestrained  ac- 
Tti.  App.  40.)"  tion,  running  immoderately  into  excess. 

A  wanton   act  Is   one  committed  in  If  a   man  will  do  an  Injury,  when  he 

disregard  of  the  rights  of  another,  In  a  may  reasonably  avoid  doing  so  with- 

recklcss  spirit,  or  under  circumstances  out  Inconvenience  to  himself,  can  he  be 

'hich  evince  ■  lawless,  wicked,  or  mis-  said  to  be  blameless?'     This  is.  In   our 

chlevons  Intent.    Thomas  v.  State,   14  opinion,  a  fair  exposition  of  the  sense 

Tex.  App.  201.  in   which    the    word    is    used    in  the 

Where  the  defense,  Id  an  indictment  statute.    The    illegal    act    Is    wanton, 

lor  bjnry  to  stock,  was  that  the  Stock  When   It   i*   needless  for  any   rightful 
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WAKTOHIY— -(See  INDICTMENT,  vol.  lo.  p.  598).— In  an  in- 
dictment, the  term  "wantonly"  has  been  held  to  imply  turpitude; 
that  the  act  done  is  of  a  willful,  wicked  purpose.^     Wantonly 

purpose — without  adequate  legal  prov-  night,  knocking  and  rin^ne  *io1enllT. 

ocation — and  manifests  a  reckieei  in-  though  fae  knowi  that  the  inmatei  ia 

difference   to   the   Interests  and  rights  not  choose  to  admit  him,  or  to  receiTe 

of  others.     It   is   such  ■  wrong,  which  what  he  brings.     That  answers  iUcU. 

the  law  subjects  to  a  criminal  prosecu-  Wantonness  consists  In  the  doing  thit 

Won.     To  obviate  the  necessi^  of  a  re-  which  will  anno^  another  and  which 

sort  to  I'iolence  as  a  means  of*^ personal  the  ptrty  doing  it  knows  will  produce 

redress,  or  to  avenge  an  injur}'  done  by  no  results  to  himself.   I  think  the  oug- 

stra^ing  stock,  the  law  has  made  ample  istrates  could  come  to  no  other  cod- 

provision,   and   this  is   open  to  the  In-  elusion  than  thej  have  done;  and  that 

jured  partj'.   It  Is  made  a  misdemeanor  the  question  which  thej  have  pot  ta 

for   the  owner  to  allow  his  stock  to  go  us  is  capable  of  receiving  onlj  one 

St   large  in   territorj   covered   bv  the  answer." 

stock   law,   and   he   maj  be  punished.  Vuitoii  Siatincnlahed  tnm  WIUSL — 

The    Code,   {   1811.     Stock   found   at  AcoTitplalntallegcd thatthedereodint'i 

large    may  be  taken  up  and  Impound-  conduct  was  "wanton."  This  was  held 

ed,  and  if  damage  has  been  done  to  an-  defective  in  that,  having  admitted  coth 

other,  a  summar}' mode  of  assessing  its  tributory     negligence,   willfulness,   or 

amount  U  given,  and  both  the  costs  In-  gross  negligence  should  have  been  si- 

curred   and   the   damages   ascertained,  leged.     In   Lafayette,  etc.,   R.  Co.  v. 

must  be   paid,   before   the   owner  can  Huffman,  a8  Ind.    390;   91   Am.  Dec 

have  possession  of  his  property.    Code,  318,  the  court,  by  Ray,  f.,  said:  "Bat 

4  3S16.     With  this  means  of  remunera-  children  of  tender  years  have  no  right 

tlon   for   losses   sustained  from  the  in-  to  play  about  and  upon  railroad  ciom- 

curslons  of  stock  upon  land  in  cultiva-  Inga,  and  engineers  are  not  required  to 

tlon,   there   can   be  no  legal  excuse  for  run  their  trains  expecting  lo  find  them 

the  defendant  to  destroy  the  unoffend-  so  engaged.     To  render  the  defendant 

Ing   and   Irresponsible   animal,   and   It  liable  in  this  case,  therefore,  the  com- 

muat   be   characterized   as   wanton  as  plaint  must  either  charge  knowledgeof 

well   as  willful."    See   also  Wright  v.  thefact  that  tbechildwusoengagS.or 

Clark,   50   Vt.  130;   iS  Am.  Rep.  496.  such  neglect  In  keeping  a  lookout  M 

Tanton  DUturbuiee. — The  mere  tact  would  have  charged  the  company  with 

of  a  man  being  instructed  to  deliver  negligence  if  a  person  of  mature  jodg- 

papers  at  the  house  of  a  third  person,  ment  ttad  been  upon  the  track.    Tlit 

Is  no  answer  to  a  complaint  against  complaint  is   fatally  defective.    After 

him,   under    10  Sc   11   Vict.   Stat.,  ch.  admitting  facts  which  ahow  negligence 

89,   4  i3,  charging  him   with    having  of  the  plaintiff  contributing  lo  the  ia- 

"willfuUyand  wantonly  "disturbed  the  jury,  it  charges  that  the  defendant,  in 

party  and  his  familj  by  violently  knock-  a  wanton  and  careless  manner  ran  said 

Ing   and    ringing    at  the    door    at  an  locomotive,  etc.    The   word   'wanton' 

unreasonable    hour  ol  the   night.     In  docs  not  mean  willful.     It  is  defined  bj 

Clark  V.  Hoggins,  II   C.  B.  N.  S.  545  ;  Webster   as   follows:   '  Wanderiitg  or 

103  E,  C.  L,  543,  the  court  said :  "  The  roving  in  gaiety  or  sport ;'  '  licentioui;' 

question  submitted  to  us  virtually  is,  '  lewd ;'  '  eEtravagant,'  etc.    The  woid 

whether  he  was  absolved  by  his  em-  adds  no  force  to  the  charge  that  the 

ployment  by  Mr.   Hiatt  from  the  con-  act   was   done   in  a   careless  manner, 

sequences  of  his  acts.    The  answer  to  The  demurrer  should   have  been  nu- 

that  question  obviously  must  t>e  in  the  tained  to  the  complaint." 

negative.     That   the    appellant    acted  1.  North  Carolina  v.  Vanderford,  35 

willfully  U  clear.    He  rang  so  violently  Fed.  Rep.  182 ;  State  v.  M«ssey,  97  S- 

that  he  broke  the  bell-wire.     The  only  Car.465. 

element  remaining  is  the  wantonness.  Where  ■  barrel  of  whisky  is  witbont 

I  agree  with  Mr.  Smith  that '  wanton-  the  stamps  and  brands  required  bj  la*, 

ly'    means,   not  having  a    reasonable  the  mere  possession  of  it  gives  no  tide; 

cause.     Here  we  come  to  the  kernel  of  and  a  revenue  officer  who  aelies  such 

the  case — whether  one,  having  a  law-  a  barrel  concealed  on  private  premises, 

ful  right  to  come  to  another's   house,  and    in   good  faith  destroys  it,  is  no* 

hataright  tostop  there  at  alatehourat  guilty    01  a     misdemeanor    onder   1 
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means  causelessly,  without  restraint,  and  in  reckless  disregard  of 
the  rights  of  others.* 

WAFTOHHESS— (See  also  RECKLESSNESS,  vol.  20,  471).— Ac- 
tion without  regard  to  the  rights  of  others  ;*  a  licentious  act  of 

Iforik  Carolina  Code,  §  1081,  prohibit-  and  It  is  denied  Cbat  it  was  -wanton. 
ing*'imitoQ  and  willful  injurtcB  to  per-  Although  used  In  our  reports  in  ref- 
»o»1  property."  North  Carolina  v.  erence  to  that  ciasBof  eves, 'wanton- 
Vatiderford,  35  Fed.  Rep.  383.  ness '  is  not  alone  an  apt  word  to  de- 
An  Indictment  for  a  violation  of  scribe  one  of  the  distinguishing  ele- 
Nortk  Carolina  Code,  4  9S5,  as  aenls  of  them.  It  is  not  found  in  the 
amended  bj-  ch.  66,  Laws  of  1885,  older  authorities,  and  does  not  appear 
which  fails  to  allege  that  the  act  of  in  Tomlin's  L.  Diet.  Bouvier  has  it, 
the  defendant  was  done  "  wantonly*  and  but  as  applicable  to  criminal  law ;  aad 
willfully."  is  fatally  defective,  and  the  and  defines  it  thui  :  'Criminal  Law: 
use  of  the  words  unlawfully,  mali-  A  licentious  act  of  one  man  toward 
douily.and  feloniously,  wlllnotflupply  another,  without  regiard  to  hia  rights; 
th«  lack  of  the  essential  descriptive  as.forexample,  if  a  man  should  attempt 
terms.  State  v.  Morgan,  98  N.  Car.  641.  to  pull  o9  another's  bat  against  his 
butmctloii  to  taxj. — In  an  action  for  will,  in  order  to  expose  him  to  ridicule, 
uuult  and  battery,  the  trial  court  In-  the  offense  would  be  an  assault,  and  if 
(tnicled  that  to  enable  the  plaintiff  to  he  touched  him  it  would  amount  to  a 
recover  he  must  have  been  "  wantonly"  battery  (q.  v.).  In  such  case  there 
istautted.  On  appeal  to  the  supreme  would  be  00  malice,  but  the  wantoD- 
coDrt  that  court,  by  Scevera,  J.,  said :  nese  of  the  act  would  render  the  oSend- 
'Tbe  court  instructed  the  jury,  in  Ing  party  liable  to  punishment.'  Li- 
nibstance,  as  the  defendant  claims,  centlousness  is  delined  by  him  to  be 
that  In  order  to  entitle  the  plalntilf  to  '  the  doing  what  one  pleases,  without 
reenter  they  must  find  that  he  was  regard  to  the  rights  of  others.'  Ac- 
nnlawtuilj,  wantonly  and  willfully  as-  cording  to  these  definitions,  wanton- 
laulted;  and  it  is  insisted  that  the  evi-  ness  is  active — action  without  regard 
dence  does  not  justify  the  verdict.  The  to  the  rights  of  others.  But  in  Lin- 
evidence  clearly  shows  that  the  shoot-  sley  i'.  Buahncll,  15  Conn.  125,  the 
Ing  was  willful,  as  distinguished  from  term  was  applied  to  an  omission  to 
accidental.  The  defendant  purposely  act.  Jti  that  case  the  owner  of  a  cart, 
fired  the  pistol.  He  so  testilies ;  and  If  which  had  been  taken  from  its  place 
nich  act  was  not  excusable  il  was  un-  and  upset  in  the  highway  by  wrong- 
UwFul.  But  It  is  said  the  word  '  wan-  doers,  left  it  there,  and  the  plaintiff  was 
ton'  means  '  malicious,'  and  that  there  Injured  by  running  against  it.  .  .  . 
is  no  evidence  of  malice.  No  such  In  this  case  the  defendant  was  guilty  of 
meaning  can  or  should  be  given  to  the  wanton  misconduct  and  culpable  neg- 
word 'wanton'  as  used  by  the  court  ISct  The  latter  is  expressly  found  by 
At  moat,  the  Jury  were  required  to  de-  the  court  and  would  justify  the  judg- 
tennlne  whether  the  assault  was  willful  ment,  but  the  former  Is  showD  by  the 
uid  intentional,  or  justifiable  or  excus-  facts.  The  injury  was  a  battery  with- 
able.  In  fact,  the  only  question  under  in  the  strictest  definition.  It  resulted 
the  evidence  was  whether  the  assault  to  the  person  of  the  plaintiff  from  a 
wu  excusable,  and  this  was  fairly  sub-  ball  put  in  motion  by  the  agency  of  the 
■nitted  to  the  jury,  and  with  their  find-  defendant  without  due  care.  It  is  an 
ing  we  cannot  interfere."  Brantz  v.  immaterial  fact  that  the  injury  was  un- 
Marcus,  73  Iowa  64.  Intentional,  and  that  the  ball  glanced 
I.  Trauerman  v.  Lipplncott,  39  Mo.  from  the  intended  direction.  Shooting 
^PP-  479-  't  '  mark  Is  lawful,  but  not  necessary, 
*.  In  Welch  v,  Durand,  36  Conn,  and  may  be  dangerous,  and  the  law  re- 
181 14  Am.  Rep.  55,  It  was  held  that  quires  extraordinary  care  to  prevent 
■mart  money  may  be  allowed  as  dam-  injury  to  others  ;  and  If  the  act  is  done 
agf*  in  actions  of  tort  founded  on  the  where  there  are  objects  from  which 
millctous  or  wanton  misconduct,  or  the  balls  may  glance  and  endanger 
culpable  negligence  of  the  defendant,  others,  the  act  is  wanton,  reckless, 
Tbe  covrt  said  :"  it  Is  not  claimed  that  without  due  care,  and  grossly  negli- 
tlie  act  wat  Intentional  or  malicious,  gent" 
B97 
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one  m&n  towards  the  person  of  another,  without  r^ard  to  his 
rights.* 

WAa~~-See  International  Law,  vol.  ii,  p.  431 ;  Miutary 
Law,  vol.  15,  p.  390 ;  Militia,  vol.  15,  p.  474. 

L  DefinitiaD,  ijgS.  i.   Coajtseaiiom    oj     Pr*firly, 

n.  Power  to   Make — Dedaimtioo  of,  614. 

600.  c.  Caftmredor  AtamJtttd 

IIL  Belligerent  Rights,  601.  Preptrty,  611. 

IV.  Effecte  of  W«r,  60+.  3.  Bfftct  ou  CourU  o/yuttktfiii. 

I.  Susfrnsion  of  Iaterc(>urtt,6a^  V.  Conquest  uid  Bellicmat  Occn- 

a.  Generally,  604.  pation,  63,^. 

b.  Non~lnter<:ourtt  AcU,  610.  VI.  HartUI  Law,  634. 
a.  Rftct  on  Prefirty,  613.  i.  Dtfinition,  63^. 

a.  Generally,  biy  a.  Iteclaralion  Bf,f>3%. 

L  DEmnilOF.— War  is  defined  by  Vattel  to  be  that  state  in 
which  we  prosecute  our  right  by  force  ;■  by  Grotius,  as  an  armed 
contest  between    nations.'     The  latter  writer  divides  war  into 

1.  State  V.  Brigman,  94  N.  Car.  SSS,         "When,  bj  Invasion,  iDmrrccttoD. re- 

qnolin^  Bouvicr's  L.  Diet.  bellion,orGuchHke,thepeaceab]c<:oiirte 

In  Cobb  II.  Bennett,  75  Fa.   St,   330 ;     or  juetfce  is  dUturbed  and  stopped,  10 


'it 


1.  Rep.  752,  the  court,  bv  Agnew,     that  the  courts  of  justice  ai 
-":  "intf   -■   "- "-  ■  ■    ■'     .. 


'  Indeed,  the  question  upon  shut  up,  et  liUml  leges  inter  arma,  then 

the  charge  cocnes  down  to   this.     Is   it  It  is  said  to  be  a  time  of  war."    Co. 

wantonness  when  a  mariner,  warned  of  Lltt.  349.     Sec   Majfield  v.  Ricbjudt, 

a  net,  seeing  the  light  marking  its  po-  iij  U.  S.  137, 

■Ition,  and  requested  to  avoid  it,  yet  in-  1.  Grotius'  de  Jur.  Bell.,  I.  lgIli; 

different  to  the  interests  of  the  Ssber-  Manning's  Com.  p.  61,  note  (h).    And 

man,   keeps   on   his   course,    when    a  see  U.  S.  v.  Schooner  Active,  3  WlieeL 

reasonable  pursuit  of  his  voyage  would  Ct.  Cas.  (N.  Y.)  164. 

not  be  prejudiced  by  avoiding  the  net  I  The  following  dcGnJtions  are  stated 

Wantonness  is  reclcleai  sport,  willfultv  by  Washington,  J.,   in   Bas  v.  Tatgj, 

unrestrained  action,   running   immod-  4  Dall.  (U.  S.}  37  :  "  It  may,  1  belitve, 

eratelr  into  excess.     If  a  man  will  do  be   safely   laid  down,  that  cvecy  cod- 

an   injury,   when   he   may   reasonably  tention  by  force  between  two  nations. 

avoid  doing  60  without  inconvenience  in    eitcmal    matters,    under   the   m- 

to  himself,  can  it  be  said  he  Is  blame-  thority    of    their    respective    gorctn- 

less  !     Is  it  not  worse  than  wantonness,  ments,  is  not  only  war,  but  public  war. 

It  It  not  rather  malice,  when   he   may,  If  it  be  declared  in  form,  it  is  cslW 

without  prejudice  to  the  reasonable  en-  solemn,  and  is  of  the  perfect  liind,  be- 

j 07 men t  of  his  own  right,  desist  from  cause  one  whole  nation  Is  at  war  with 

an  injury  to  another,  and  yet  will  per-  another    whole    nation;    and   all  thi 

slst  in  committing  it  }     Now,  unless  we  members  of  the  nation  dedariiig  var, 

deny   this  proposition   we  cannot   re-  are   authoriied   to   commit  bo«iUiii« 

verse.     If  there  were  anything  excep-  against  all  the  members  of  the  olhtr, 

tional  in  the  facts  or  contradictions  of  in  every  place  and  under  every  drciun- 

the  evidence,  It  was  in   the  power  of  stance.    .     .     .      But    hostilities   mif 

the  defendant  to  ask  specific  instruc-  subsist  between  two  nations,  more  con- 

tlons  upon  the  precise  state  of  the  facts,  lined   in  its  nature  and   extent,  bring 

as  appearing  on  either  side."  limited  as  to  places,  peTsons,and  lhin|t; 

9.  Vattel's  Law  of  Nations,  p.  391.  and  this  is  more  properly  termed  ioi- 

War  is  defined  by  Bynkershock  as  a  perfect  war:  because  not  solemn,  and 

contest  carried  on  between  independent  because  those   who  are  authoriied  10 

persons,  for  the  sske  of  asserting  their  commit    hostilities,  act    under  specUl 

rights.     Bynkershoek  on  Law  of  War,  authority,  and  can  go  no  farther  Uisn 

p.  laS.     See  U.  S.  v.  Schooner  Active,  to  the  extent  of  their  commission-'' 

3  Wheel.  Cr.  Cas.  (N.  Y.)  365.  A  perfect  war  is  that  which  dettrcT* 
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three  kinds :  public,  private,  and  mixed  ;*  public,  where  the  con- 
test  is  by  force  between  independent,  sovereign  states  ;•  private, 
where  it  is  carried  on  between  private  individuals,"  and  miifed, 

where  it  is  carried  on  between  a  nation  on  one  side,  and  private 
individuals  on  the  other.^  A  civil  war  is  one  confined  to  a  single 
nation.* 

When  authorized  by  the  proper  authorities,  war  is  said  to  be 
lawful ;  if  without  such  authority,  unlawful.* 

Ihe  national  peace  and  tranquil II tj,  and  to  the  contrary,  no  hostilities  of  anj 

!■*■  the  roundatlon  of  every  possible  kind,  except  In  necetsarj  Belf-defenae, 

act  of  hostility ;  the  imperfect  war  ii  can  lawfully  be  practiced  by  one  indi- 

Chat  which  does  not  entirely  destroy  vidual  of  a  nation,  againX  an  individual 

the  public  tranquillitv,  but  interrupt*  it  of  any  other  nation  at  enmity  with  it, 

only  in  some  partlcnlara,  as  In  the  case  but  in  virtue  of  some  public  authority, 

of  reprisals.    Miller  v.  The  Resolution,  War   can    alone  be    entered   into   by 

9  Dal).  (U.  S.)  19.  national  authority ;  It  is  instituted  for 

1.  Grotius,  bk.  1,  ch.  3,  4  i.  national  purposes  end  directed  lonation- 

1.  To  conttltute  a  public  war,  at  least  al  objects ;  and  each  Individual  00  both 

two  nations  are    essential    parties   In  tides  Is  engaged  in  It  as  a  member  of 

their  corporate  capacities.    Grotius,  bk.  the  society  to  which  he  belongs."  See 

I,  ch.  3;  People  v.  McLeod,  15  Wend,  also  Miller  v.  The  Resolution,  j  Dall. 

(N.Y.)577;  Wheatonon  International  (U,  S.)  i. 

Lav.  $196.  4.  Grotius,  bk.  i,  ch.  j,^  1;  People 

Before  the  declaration  of  Independ-  v.  McLeod,  J5  Wend.  (N.  Y.)  577. 

ence.the  war  between  Great  Britain  May   Ba  Traaaon.  —  Treason   against 

and  the  American  colonies  was  a  civil  the  United  States  shall  consist  oniv  In 

war ;  after  that  c*ent  it  Ijecame  a  pub-  levying  war  against  them,  or  In  adher- 

llc  war  between  independent  govern-  Ing  to  their  enemies,  giving  them  aid 

merit..    Ware  i>.   Hylton,  3  Dall.  (U.  and  comfort.   /7i«(«/ ^i-o/w  Const.,  art. 

S.)  199.  '111,^3.   To  constitute  a  levying  of  war. 

No  private  hostilities,   however  gen-  there  must  be  an  actual  assemblage  of 

era!,  or  however  just,  will  constitute  men  for  a  treasonable  purpose.     Mar- 

what  is  called  a  legitimate  and  public  shal1,C.  J,  in  £«/.  Boltman,4  Cranch 

elate  of  war.     1    Ward's  Law  of  Na-  {U.  S.)  75 ;  U.  S.i'.  Mitchell,  2  Dall.  (U. 

lionii94,  S.)348.   See  Treason,  vol.  a6,  p.  533, 

S.  A  private  war  belongs  to  the  law  See  also  iNSURitRCTioK,  vol.  11,  p.  356. 

of  nature,  properly  so  called,  and  Is  un-  C.  Wheaton  on  International  Law.  f 

known  in  civil  society,  except  where  it  J96;     Ware    v.  Hylton,    3  Dall.   {U. 

is  lawfully  exercised  by  way  of  defense  S.)  199. 
between  private  persons.   Grotius,  bk.  i 
ch.  3;  Vattel's   Law  of  Nations,  p.  191 

"  Where  society  does  not  exist —  ganlzed  rebellion,  but  a 
where  there  Is  no  snch  institution  as  ways  begins  by  insurrection  against  the 
that  which  we  call  government,  there  lawful  authority  of  the  government. 
indiilduals,  being  strictly  Independent  A  civil  war  is  never  solemnly  declared  ; 
penom.  may  carry  on  war  against  each  it  becomes  such  by  its  accfdenis — the 
other.  But  whenever  metl  are  formed  number,  power,  and  organization  of 
into  a  social  bodv,  war  cannot  exist  l>e-  the  persons  who  originate  and  carry  it 
tween  individuals.  The  use  of  force  on."  Grier,  J.,  in  Prize  Cases,  1  Black 
among  them  is  not  war,  but  a  trespass,  (U.  S.)  635.  In  this  case,  It  was  also 
cognizable  by  the  municipal  law.''  U.  said  that  the  parties  to  a  civil  war  are 
S.r.  Schooner  Active.  3  Wheel.  Cr.  Cas.  in  the  same  predicament  as  two  nations 
(K.  Y.)  16s ;  Bynkershoek  on  Law  of  who  engage  In  a  contest  and  have  re- 
War,  p.  iiS,  course  to  arms,  and  that  it  exists  when- 

In  regard  toindlvidualhostlllties, the  ever  the  regular   course   of  justice  Is 

court,  in  Talbot  v.  Janson,  3  Dall.  (U,  interrupted  bv  revolt,  rebellion,  or  in- 

S.)  [31.  said,  "that  by  a  due   consid-  surrection,  so  ihat  the  courts  cannot  be 

craiion  of  the  law  of  nations,  whatever  kept  open, 

opinions  may  have  prevailed  formerly  k.  VatCel,bk.3,  ch. 4,467;  Peoplef. 
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All  public  or  national  wars  are  of  two  kinds :  war  by  public 
declaration,  or  war  denounced  without  such  declaration.  The 
first  is  called  solemn  or  perfect  war,  because  it  is  general,  extend- 
ing to  all  the  inhabitants  of  both  nations.  The  second  is  called 
unsolemn  or  imperfect  war,  simply  because  it  is  not  made  upon 
general  declaration.^  Both  are  lawful,  the  only  effect  of  a  dec- 
laration being  to  make  the  war  a  general  one* 

n.  Fans  TO  Hake — ^DsoLUtAiioir  of. — The  right  to  make  war 
belongs  to  the  sovereign  power  alone,'  which  in  ^e  Untied  Slatti 
is  Congress,  and  in  England,  the  Crown.* 

In  former  times,  a  public  declaration  of  war  was  usually  sent  to 
the  opposite  belligerent  before  commencing  actual  hostilities,* 

McLeod,  asWend.  (N,  Y.)483;37  Am.  Y.)  577.     Grotiut  »ajB  th«t,  iccordii^ 

Dec.  338.     But  a  forniBl  decWatlon  by  to  the  law  of  nations,  two  thingt  uc 

the  contending  power  is  not  necessarj  requisite   to   constitute  a  sovenign  or 

to   make  war  lawrul.     Review  of  the  formal    war — firet,  that  it  be  on  both 

opinion  of  Judge  Cowen,  in  the  case  tides  made  hy  the  sovereign  auUtoritr; 

of   McLeod,   by  Judge  Tallmadge,  16  lecondly,   that   It   be  accompuied  iir 

Wend.  (N.  Y.)  663.  certain  formalities.     These  fonnalitiM 

A  mere  private  enterprise  against  a  consist  in  the  demand  of  a  just  satitfac- 

government  will  not  be  a  lawful  war  ;  tion,  and  in  the  declaration  of  war,  it 

if  such  an  enterprise  be  b_v  the  citiiens  least  on  the  part  of  him  who  attacks, 

of  a  state   against  the  state,  their  acta  Grotius' de  Jur.  Bell.,  bk.  t,  ch.  3.  }  f 

will  constitute  treason  ;  if  hy  citizens  of  See  Vattel's  Law  of  Nations,  p.  319. 
a  foreign  state  and  not  authorized  hy        I.  Rutherford's  Inat.  Nat.  l.tw,  Vt. 

the  sovereign  power  of  such  state,  the  2, ch. 9,418.   As  to  neceaallj  for  decl)- 

participants   will  be  liable  to  punish-  ration,  «ce  in/ra,  this  title,  Povkt  It 

ment  under  the  civil  laws  of  the  invad-  Mait — Dtclaratien  of, 
ed    state;    capture   of  property,  if  on        I.  Vattel's  Law  of  Nations,  p.  391; 

land,  will  be  robbery ;  If  upon  the  aea,  Bovd's  Wheat.  Int.  Law,  4  394  «f  i^.; 

piracT.      An  old  writer.    Sir  Leoline  i  Bl.  Com.  157  ;  U.  S.  f.  Schooner  Ac' 

Jenkins,  has  thus  stated   the  law:  "If  live,  3  Wheel.  Cr.  Cas.  (N.  Y.)  166. 
subjects    of   the    same    sUte    commit        «.  People  i'.  McLeod,  15  Wend.  (N. 

robbery  upon  each  other  on  the  high  Y.)    575;    United   Slalai   Const.,  art 

seas,  it  Is  piracy ;  if  they  are  subject*  1,  f  8. 

of  different  states,  If  in  amity.  It  is  pi-         The  power  to  declare  war  is  udu- 

racy ;  if  in  enmity,  it  is  not."     Vattel,  sively  rested  in  Congress.    Pcrkliii  v. 

bk.  3,   ch.  4,  ^4  67,  68;  Grotius.,  bk.  3,  Rogers,  35  Ind.  114;  9  Am.  Rep.  639. 
ch.  4.     Mr.  Ward,  in  his   Law  of  Na-        The  power  to  declare  war  iacloda 

[ions,  p.  394,   says;    "Although    I   am  the  power  to  prosecute  it  by  all  mcin^ 

aware  that  there  is  a  great  authority  and  in  any  manner,  in  which  war  miy 

for  the  contrary  opinion,  yet  It  is,  upon  be  legitimatelv  prosecuted.  Miller  v.  Ij. 

the    whole,    settled    that    no     private  S.,  it  Wall.  (Ij.  S.)  168. 
hostilities,   however  general   or   how-         S.  Vattel  says  thHt,lnordcrtoju(tify 

ever  just,  will  conetitute  what  is  called  a  nation  in  tutng  up  arms,  it  sliould 

a  legitimate  and  public  state  of  war."  have  a  just  cause  of  complaint  and  its- 

Id   People    c   McLeod,    ii;   Wend,  sonable  satisfaction  should  have  been 

(N.  Y.)  4S3;  37  Am.  Dec.  318,  Co  wen,  denied  it,  and  that  it  oweaitasaregint 

J.,  said:    "To  warrant  the  destruction  to  humanity  and  to  the  live*  and  p«« 

of  propertv  or  the  taking  of  life  on  the  of  the  subjects,  to  declare  to  that  unjutt 

ground  of  public  war,   it  must  be  what  nation,  or  iU  chief,  that  it  is  at  length 

Is  called  lawful  war  by  the  law  of  na-  going  to  have  rccouTTe  to  the  last  rem- 

tions,  a   thing  which  can  never  exist  edy,  and  make  use  of  open  fom  for  the 

without  actual  concurrence  of  the  war-  purpose  of  brioeing  it  to  reaion.    And 

making  power.     This,   on  the  part  of  a  declaration  of  war  thus  being  iKca- 

the  Vniled  States,  is  Congress ;  on  the  sary.  as  a  further  effort  to  terminste 

part  of  England,  the  Queen."  thediflerences  without  effusion  of  blood, 

1.  People  *.  McLeod,  aj  Wend.   (N.  by  making  use  of  the  principle  of  fc" 
600 
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but  this  Is  now  generally  considered  unnecessary,  and  a  state  of 
'  war  may  exist  without  it.*  The  fact  of  the  existence  of  war  and 
the  date  of  its  commencement  and  close  will  be  determined  by 
the  political  power;*  and  the  courts  will  take  judicial  notice  of 

In  order  to  bring  the  enemj*   to  more  of   Intended    blockade,    bj    President 

e<)Ultable  sentiments,  It  ought,  at  the  Lincoln,   was    held   to   give  the   date 

■ame  time  that  it  announcei  the  Kttled  when  the  civil  war  began,  and  hit  proc- 

resolution  of  making  war,  to  set  forth  lamation  that   the   war   had  closed,  to 

the  reasons  which  have  induced  the  na-  give  the  date  of  iu  ending.     The  begin- 

tion  making  the  declaration,  to  tajte  up  ning,  therefore,  in  the  states  of  South 

anna.    Vattel's  Law  of  Nations,  p.  315.  Carolina,  Georgia,  Atabama,  Florida, 

1.  INTSRITATIOIIAL  Law,  vol.Il.p.  Missisjiffi,     Louisiana,    and     Tcxu, 

4^5 ;  Vattei'B  Law  of  Nations  (Am.  ed.  was  the  19th  of  April,  1861  (11  Stat,  at 

1851),  p.    316,   note.     And   see   obser-  L.  135S),  and  in  the  states  of  KiVWHra 

vations    oi^   Sir    Wm,    Scott,  in    The  and  A^of/i  Coro/ida,  the  a7th  of  April, 

Na.;ede,  4  Rob.  Rep.  153;  Chittr'a  L.  1861    (13   Stat,   at   L.   1159),   and   the 

Nat.  39,  3.  cio«e  was  the  id   of    April,  1S66   (14 

The  war  of  1813,  between  the  Uniud  Stat,  at  L.  Bii),  tn  the  state*  orriVf-in- 

5'<a/<f  and  Grea/friVaiH,  was  declared  ia,  Norlk   Carolina,  Souti    Carolina, 

by    Act    of    Congress.    June    18,    i8l3,  Georgia,  Florida,  Alabama,  Missiisif- 

thotwh  there  had  been  some  hostllitiea  fi,  Tenneiire,  Louisiana,  and  Arian- 

previoiulv.     l/ni/ed  Stalet  "LAwa  1&12,  irj;  and  the  30th  of  August,  1866,  In 

p.  337.     And  war  had  exUted  between  Texas.     Chase,  C.J. ,  in  delivering  the 

the   Unitrd  Statet   and   Mexico,  from  opinion  of  the  court  in  this  case,  said  : 

March  4th  until  May  13th,  18^  with-  "Acta  o(  hostility  by  the  insurgents  oc- 

oat  any  formal  declaration,  the  Act  of  curred  at  periods  so  various  andof  such 

Congress  of  May   13,  1846,  declarinE  different  degrees  of  importance,  and  In 

that  "by  the  Act  of  the   Republic  of  parts  of  the  country  so  remote   from 

Minico,     war  existed   between   the  each  other,  both  at  the  commencement 

countries.     Unittd  States  Laws  1846,  and  the  close  of  the  late  civil  war,  that 


&14.     Davis.  J.,  in  Dole  v.  Merchants'    it  would  be  difficult,  if  not  Impossible, 
ut.  Marine  Ins.  Co.,  51  Me.  470,  said :     to  say  on  what  precise  date  it  began  or 
"Every   forcible  contest  Iwtween  two    terminated.     It  is  necessary,  therefore. 


KOvernmenti,tf«y<}c/i>orif«/«re,ii  war,  to  refer  to  some  public  act  of  the  polit- 

War  is  an  existing  fact  and  not  a  leg-  leal  departments  of  the  government  to 

Islatlre   decree.     Congress  alone  mav  fix  the  dates ;  and,  for  obvious  reasona, 

have  power  to  declare  it   beforehand,  those    of    the    eiecntive   department, 

and  thus  cause  or  commence  it,  but  it  which  may  be,  and  in  fact,  was,  at  the 

may  t>e  Initiated  by  other  nations  or  commencement   of  hostilities,  obliged 

traitors,   and   then    it    exists   whether  to  act  during  the  recess  of  Congress, 

there  is  any  declaration  of  it  or  not.  must   be   taken."      This   decision   1 


It  may  be  prosecuted  without  any  dec-     followed  In  Adger  i'.  Alston,   15  Wall. 

•     -       --^-  _  (  in  r      '"  "■         " ~ 

can  war,  declare  its  prev 
(stent 


laration,   or  Congress   may,  as  in  the     (U.S.)  55^;  Batesvi  lie  Inst.  v.   KauS- 
ilfesi^*  war,  declare  its  previous  ei-     man,  18  Wall.  (U.   S.)    T51.     And    see 


R_  4  P.  C.  171.  366;  State  f.  Burgess,  33  La. 

%.  Philips  V.  Hatch,   i  Dill.   (U.   S.)  In  Chesapeake,  etc.,  R.  Co.  v.  U.  S., 

^71;  U.  S.  c.  Anderson,  9   Wall.   (U.  19  Ct.  of  CI.  300,  it  was  held  that  the 

S.)56;  Grossmeyer's  Case,  4Ct.of  CI.  State    of   Virginia    engaged    in    war 

1;  Perkins  V.  Rogers,  3^    Ind.   134;   9  against  the  E/fri7eif5/iii'«j on  April  17th, 

A1n.Rep.639;  State  V.  Burgess,  33  La.  1&61,   on   which   day   the    convention 

Ann.  aaj.     Butaee  Nelson  c.  Manning,  passed  an  ordinance  requiring  thegov- 

53  Ala.  549.  emor  to  call  out  volunteers,  and  he  is- 

In  the  tate  civil  war,  no  declaration  sued  his   proclamation,   and   the   state 

of  war  was  ever  made,  but  the  Ptrisi-  authorities  took  possession  of  the  cus- 

dent  recognised   Its  existence  by  pro-  torn  house  in  Richmond, 

claiming    a    blockade.      Matthews    v.  As  between  citizens  of  Alabama,  in 

HcStea,  91  U.  S.  7.  their    relations    to   each   other,   peace 

In  Freeborn  t>.  The  Ship   Protector,  with  the  United  States  must  be  heldto 

■1  Wall.  (U.  S.)  700,  the  proclamation  have    been  declared    not  later   than 
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its  existence  ana  the  time  of  its  commencement  and  close  as  so 
determined  by  the  political  power.' 

m.  BllUOSMBT  aiOHTB. — The  rights  of  belligerents  are  those 
rights  recognized  by  the  law  of  nations,  and  accorded  an  enemy 
in  a  lawful,  public  war,  to  take,  and  if  necessary,  destroy,  the 
persons  and  property  of  the  enemy  ;*  also,  as  a  necessary  conse- 
quence, the  right  of  exemption  from  civil  responsibility  for  acts 
done  in  pursuance  of  these  rights.' 

December  30th,  1865,  the   date    when  Private  propertj'  maj  be  selied  *Dd 

Provisional    Governor    Parsons  s  u  r  -  used  for  mflltarv  purposes.  Hiwltsippi. 

rendered  hU  autiiority  to  the  governor  elc.,R.Co,  u.  Wilson,  lo  Heitk.(T«m.) 

elected  under  the  constitution  of  1865.  496.     And  what  shall  be  the  subject  of 


mine, , S3  Ala.  549.  capture,  as  against  his  enemy,  iiilirijt 

1,  Chappelie  f.  Ol'ney,  i   Sawy.  (U.     within  the  control  of  everj  belligerent. 
S.)   401  ;  Sutton   v.   Tiller,  6  Coldw.     Lamar  v.  Brovne,  9a  U.  S.  187.    See 


physical  t 


n.)  593;  98  Am.  Dec.471.  Alsoof  also   Haven  v.  Holland,  1  Maton  (U. 

facts  of  public  history  connected  with  S.]  330. 

it*  origin  and  process,  Cuyler  v.  Fer-  In  regard  to  the  right  to  take  prop- 
rill,  1  Abb,  (U.  S.)  169;  but  not  that  erty,  public  or  private,  of  the  enemr. 
civil  law  was  suspended  in  a  certain  see  International  Law,  vol.  11,  p. 
county.  Smart  v.  Mason,  3  Helak.  ^lT,infra,iM»tit.\e,  Effect  on  Proftrty. 
(Tenn.)  233.  ■.  McLaughlin  v.  Green,  50  MiB<. 

S.  Vattel,  bk.  3,  ch.  7  ;  1  Kent's  Com.  4C3  ;  Cummings  v.    Diggs,    1    KeUk. 

(13th  ed.)  90  \   Gates  v.  Goodloe,  101  (Tenn.)  67 ;  Gunter  v.  Patton,  1  Heist 

U.S.  6i3.  (Tenn.)  357;   Wright  v.  Winningbun. 

In  the  Prize  Cases,  3  Black  (U.  5.)  3  Heisk.  [Tenn.)  154;   5  Am.  Rep.  3;; 

631;,  Grier,J.,  BSld:  "The  right  of  one  Henry  n.  Gardner,  10  Heiik.  [Tean.) 

belligerent,  not  only  to  coerce  the  other  430;  Sutton  v.  Tiller,  6  Coldw.  (Tenn.) 

by  direct  force,  but  also  to  cripple  his  593;  oS  Am.   Dec.  471;   Western,  etc, 

resources  by  the  seizure  or  destruction  R.   Co.  ».  Hurst,    11    Heisk.  (Tenn.) 

of  his  property,  is  a  necessary  result  of  615 ;  Jones  v.  Williams,  41   Tei.  390; 

a  stale  of  war.     Money  and  wealth,  the  Brown  ;'.  U.  S.,  S  Cranch  (U.  S.)  uo; 

products  of  agriculture  and  commerce,  Dow  v.  Johnson,  100  U,  S.  156 ;  Stoi^h- 

are  said  to  be  the  sinews  of  war,  and  aa  ton  v.  Taylor,   a  Paine   (U.  S.)  655; 

necessary  in  its  conduct  a*  numbers  and  Lamar  u.  Brown,  93  U.   S.  187;  Fotd 

'     -^1  force.     Hence  it  Is,  that  the  v.  Surget,   97  U.   S.  594;   Coletosn  r. 

r  recognize  the  right  of  a  Tennessee, ji?  U.  S.   509;    McLeod  r. 

t>eiitgereni  to  cut  these  sinews  of  the  Callicott,   Chase's   Dec.  fU.   S.)  443i 

power  of  the  eneni}-,  by  capturing  his  Ferrin  v.  U.  S.,  4  Ct,  of  CI.  543.    And 

property  on  the  high  seas."     The  court,  see     Military     Law,   vol.    15,  pp. 

in  this  case,  decided  (hat  the  belligerent  436,  437. 

party  claiming  to  be  sovereign  might  The  f/niVeiJ  5/afej  is  not  responiible 

exercise  both  sovereign  and  belligerent  for  private  property   destroyed  during 

rights;  that  the  persons  In  the  insur-  the    late   civil    war;  nor  are  piiTllf 

gentstates.thoughnottoreigners, would  parties  chargeable  with  the    cost  of 

be  treated  as  enemies,  and  their  proper-  works  constructed  on  their    property 

ty  on  land  or  sea  taken  under  the  usual  by  the  Uniltd  States  In  aid  of  the  war. 

laws  of  war.  IJ.  S.  v.  PaciRc  R.   Co.,  no  U.  S.  JJ7- 

In   Smith   1'.    Brazelton,  i   Heisk.  An  order  issued  by  a  regularly  con- 

(Tenn.)  44 ;  a  Am.  Rep.  678,  the  court  stituted  military  authority  during  the 

said  :  "  Among  these  sovereign  rights  civil  war,  protected  the  ciliien  obej- 

ofwar  may  be  classed  the  right  to  attack  Ing   it.     It   was  not  bis  duty  oor  hit 

and  capture  or  destroy  the  persons  and  power,  to  call  in  question   the  legaltlj 

property  of  the  enemy  ;  to  destroy  his  of  the  order,  or  the  authority  of  the 

commerce;  to  despoil  and  plunder  his  officer   to   issue  It.     Western,  etc,  R' 

territory;  to  levy  contributions;   and  to  Co.  t'.  Hurst,  1 1  Heisk.  (Tenn.)  615. 

put    in    practice,    against   him,   every  In  accordance  with  the  doctrine  of 

method    known   in    civilized    warfare  the  text,  individuals  will  not  be  liable 

necessary  to  weaken  him."  In  a  public  war  for  lawful  sets  of  «ir 
602 
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In  civil  war,  the  rights  of  belligerents  are  accorded  those  per< 
sons  resisting  or  opposing  the  established  government.* 

done  under  authoritj  of  the  sovereign  (U.S.)  97;  Mauran  r.  Insurance  Co., 

power.     But  Hallcck  «ay« :  "For  any-  6  Wall.  (U.   S,)  l;  Coppell  v.  Hall,  7 

thing  in  violation  of  the   law*  of  war,  Wall.    (U.     S.)    s*^;    Thorington    v. 

the  individual  Is  liable  to  punishment.  Smith,  8  Wntl.   (U.  5.}  i ;  The  Grape- 

So  also,  for  anj  act  within  the  rules  of  shot,   9   Wall.  (U.  S.)   119;    Beard  v. 

war,  not  authorized  or  assumed  by  his  Burts,  95  U.  S.  414;  Miller  v.  U.  S.,  11 

government"     See  Malleck  on   Inter-  Wall.  (U.  S.)  26S;  Dole  k.  Merchants' 

national  Law.  p.  348;  Riggs  v.  Stale,  3  Mut.   Marine    Ins.    Co.,  51   Me.    465; 

Coldw.  (Tenn.)  85;  qi  Am.  Dec.  173.  Jones  -a.  Williams,  41  Tei.  390;  Smith 

Property  cannot,  by  the  laws  of  war,  v.  BraielCon,  i  Heisk.  (Tenn.)  44:2 
be  taken  without  compensation,  for  the  Am.  Rep.  678 ;  Cummings  v.  Diggi,  1 
purpose  of  feeding  the  inmates  of  an  Heisk. (Tenn.) 67;  Wrightw.  Winning- 
Insane  asylum,  the  directors  and  otliceTs  ham,  a  Heisk.  (Tenn.)  354;  5  Am. 
of  which  have  left  it,  on  the  approach  Rep.  35;  Gunter  v.  Fetton,  3  Heisk. 
of  the  enemy,  and  not  returned;  and  (Tenn.)  357. 

upon  the  termination  of  hostilitfes,  the  Belligerent  Tights  were  accorded  In- 

value  of  the  properly  may  be  recover-  surg-ents  in  Bolivar,  United  Slain  of 

ed  from  the  asylum  corporation.    East-  Colombia,  by  the  lawful  government, 

em   Lunatic    Asylum    v.    Garrett,  27  and   our   government  was  notiSed  o( 

Gratt.  ( Va.)  163.  that  fact.  The  City  of  Meitico,  14  Fed. 

In    regard   to   the   responsibility   of  Rep.    33.     And   in   the  war    between 

soldiers  acting  under  the  authority  of  Spain  and  her  colonies,  the   belliger- 

martial    law   prevailing   in   their   own  ency  of  the  latter  was  recognized  by 

state,  for  acts  done  in  another  state,  the     Uniled  Stales.    The    Santissima 

see  Com.  v.  Blodgelt,  11  Met.  (Mass.)  Trinidad,  7  Wheat.  (U.  S.)  383;  The 

S6.    In   this  case,    Shaw,  C,   ].,  said:  Divina  Paslora,  4  Wheat.  (U.    S.)   51; 

"  We  do  not  mean   to  he  understood  U.  S.  v.  Palmer,  3  Wheat.  {U.  S.)  310; 

as  holiling  that  soldiers  and  subordi-  The  Nueva  Anna,  6  Wheat. (U.S.)  193. 

natc  military  officers,  who  are  ordered  "The     recognition     of      belJIgerent 

by  their  sovereign  to  enter  the  terri- 

toiy  of  another  state  to  pursue  an  en- 
emy, and  for  any  other  purpose,  may  advantage  of  a  recognized  s 
not  rightfully  claim  impunity  from  the  the  opportunity  to  employ  commis- 
animadverEion  of  the  criminal  laws  of  sioned  cruisers  at  sea,  and  to  eiert  all 
the  country  invaded.  Such  an  invasion,  the  powers  known  to  maritime  war- 
however,  must  be  deemed  to  be  made  fare,  with  the  sanction  of  foreign  na- 
fagranle  brilo,  whether  war  have  been  tions.  They  can  obtain  abroad  loans, 
declared  or  not ;  because  it  is  in  itself  military  and  naval  materiaU,  and  en- 
an  act  of  war.  But  this  could  not  be  list  men,  as  against  everything  but 
justified  by  an  order  of  the  suliordinate  neutrality  laws;  their  flag  and  commis- 
military  authorities  of  a  state,  in  the  sions  are  acknowledged,  their  revenue 
exercise  of  their  ordinary  functions  in  laws  are  respected,  and  they  acquire  a 
the  defense  of  a  state.  Nothing  but  yuaii  political  recc^nition.  On  the 
the  sovereign  power  of  the  state,  by  a  other  hand,  the  parent  government  is 
previous  order,  directing  such  invasion,  released  from  responsibility  for  acts 
or  by  a  subsequent  ratification,  when  done  in  the  Insurgent  territory ;  its 
done  in  its  name,  will  warrant  such  in-  blockade  of  its  own  ports  is  respected; 
vasion.  and  excuse  the  subordinates  en-  and  it  acquires  a  right  to  exert  against 
piged  in  it,  iKcause  it  emanates  from  neutral  commerce  all  the  powers  of  a 
the    sovereign    authority    having    the  party  to  a  maritime  war."     Wheaton 

Sower  to  m^e  war.     The  wrong  done  on  Int.  Law.  (8th  ed.)  37,  n. 

y  such  an  invasion  then   becomes  a  The  principles  of  public  law  regulat- 

question   of  negotiation   between  sov-  ing  the  conduct   in  foreign  wars  have 

ereigni,  and  the  subordinate  agents  are  been  held   applicable  to  the  late  civil 

entiued  to  immunity."  conflict  between  the  Untied  States  and 

1,  Vattel'B   Law  of   Nations,  bk.  3,  the    Confederacy,  Small  v.   Lumpkin, 

eh.  18,  ^395;  U.S.  ti.  Palmer,  3  Wheat.  28    Gratt.   (Va.)  83J;    and   important 

(U.S.)  610;  The  Venice.  3  Wall.  (U.  belligerent   rights   were   accorded   the 

S.)3s8;  Coobdee  u.  Guthrie,  I  Flipp.  Confederacy.     Mitchell  v.   U.  S.,  ai 

6oa 
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IT.  Snson  OF  Wax— 1.  Sn^lsiuioD  of  iBtnoonne— a.  Gener- 
ally.— During  the  continuance  of  war  all  commercial  intercourse 
between  the  cttizensof  the  contending  powers  is  suspended  •}  (or, 

Wall.  (U.  S.)  350;  Coppell  v.  Hall,  7  of   legitimate   warrare."     And  act,  u 

Walt.  (U.S.)  5^1.  '  supporting   the   doctrine  of  the  tell, 

The  adversaries  in  that  conflict  -were  Coleman  v.  U.  S^  97  U.  S.  ^09;  Cum- 

■tates  and  commonwealths,  each  claim-  mings  v.  Diggi,  i    Heisk.  (Tcna.)  67 ; 

Ing  Co  be  sovereign  in  iU  Own  sphere,  Smith  v.  Brazelton,  i  Helsk.  (Tenn.)^; 

aggregated  on  either  side  into  a  bellig-  a  Am.  Rep,  678  ;  Gunter  v.  Fatton,  1 

erent  nationality.     They  were  belliger-  HelGk.  (Tenn.)   257  ;  Wright  o.  Wia- 

ents  in  fact  ti,ad  belligerents  in  law,  and  oingham,  i  Helsk.  (Tenn.)  354 ;  j  Am. 

the  laws  of  war  granted  to  them  all  Rep.   ij  ;  Jonea  t:  Williams,  41  Tex. 

the  rightsof  belligerents,  whetherthose  390;  Broadwaj  t>.   Rhem,  71  N.  Csi. 

right*  were  conceded  or  not  to  the  se-  195  :  Bell  v.  Louisville,  etc,  R.  Co,  i 

ceded  states.    Dillard  v.  Alexander,  9  Bush   (Ky.)   404 ;    89   Am.   Dec.  631. 

Heiak.  (Tenn.)  719.  And  see  Hawkins  v.  Filkini,  14  Ark. 

The   United  Sia/ei  In  that  conflict  2S6 ;  Bland  v.  Adami  Expreu  Co_  i 

sustained  the  double  character  of  a  bel-  Duv.  (Ky.)   333;    8s   Am.   Dec  613; 

ligerent  and  a  sovereign,  and  had  the  Christian    County   Ct-    v.   Rankin,  J 

rightsof  both.  Milleri..  U.S.,  II  Wail.  Duv.   (Ky.)   502;   8?   Am.   Dec  505; 

(U.  S.)  a68;  Priie  Cases,  3  Black  (U.  Prize  Cases,  3  BUck  (U.  S.)  635. 
S-)673;  The  Amy  Warwick,  a  Sprague         Certain   early   JVesI  VirjiMia  ca»t%, 

(U.  S.)  133 ;  Rose  v.  Himely,  4  Cranch  viz.  Hedges  v.  Price.  1  W.   Va.  191; 

(U.S.)  37a;  The  Santlssima  Trinidad,  94  Am.  Dec.  507,  and  note;  Williams 

7  Wheat  (U.S.)  306;   U- S.r.  Palmer,  t'.  Freeland,  a   W.   Va.  306;  EcboU  r. 

3  Wheat.  (U.  S.)  63s;  Cheriot  t>.  Fous-  Staunton,    3    W.  Va.  574;   Caperloii 

sat,   3   Binn.   (Pa.)    215;  Dobree  v.  i/.  Nickel,  4  W,  Va.  173;  Caperton  r. 

Napier,  3  Scott  aij.  Bowyer,   4  W.  Va.  176;  Carskadon  v. 

It   is   for   the    political   department  Johnson,  4  W.  Va.  356;  Caperton  l>. 

of  the  government  to  determine  what  Ballard,  4   W.  Va.  430,  attempted  to 

rights  shall  Ik  accorded  the  belligerents  repudiate  this  doctrine ;  bat  in  Peerce 

In  case  of  civil  war,  and  to  what  extent  v.  KItzmiller,  19  W.  Va.  554.  this  court 

the  acts  of  the  rebellious  government  fell  Into  line  with  the  current  of  iit- 

shall  be  recognized.   Latham  i>.  Clark,  thority,  and  severely  criticized  tbedoc- 

35  Ark.  J74.  trine  of  the  early  cases. 

The  concession  of  belligerent  rights         1.  Tecker  v.   Montgomery,  13  How. 

to  the  Confederate   States  during   the  (U.  S.)  498;  The  William  Bagilev,  «■ 

late   civil   war,   sanctioned   no   hostile  U.  S.,  5  Wall.  (U.  S.)  377;  Hanger  p. 

legislation  against  citizens  of  the  loyal  Abbott,  6  Wall.  (U.  S-)  533 ;  Planters' 

states,    Williams   v.   BruSy,  96   U.  S.  Bank  v.  St.  John,  i  Woods  (U.S.)  jSS^ 

176;  Stevens  r.  Griffith,  III   U.  S.  48;  U.  S.  i>.  SixBoxesof  Arms,  i  BoodlU. 

and  established  no  rights  except  during  S.)   446;    Shotweil   t..  Ellis,  43  Mist 

the  wsr.    Shortridge  v.  Macon,  Chase's  439;  Mims  v.  Armstrong,  4]  Mi9»-4)9; 

Dec.  (U.  S.)  136.  97  Am.  Dec.  472  ;  Huif  u.  Odora,  49 

In   Ford   V.  Surget,  97   U.    S.   605;  Ga.  395.  And  see  Webster  v.  Malwoej, 

ajirming  Ford  ti.  Surget,  46  Miss.  130,  31  La.  Ann.  593;  United  Stales  Rtr. 

it  Is   said  that  "  To   the  Confederate  Stats.,  4  5301  r/  seq.  See  also  litriK- 

Army  was,  however,  conceded.  In  the  national  Law,  vol.  it,  p.  461. 
Interests  of  humanity,  and  to  prevent         But  an  Insurrection  is  not  in  the  1^ 

the  cruelties  of  reprisals  and  retaliation,  sense  war,  so  as  to  render  all  commer- 

snch   belligerent   rights   as   belonged,  cial  intercourse  and  contracts  between 

under  the  laws  of  nations,  to  the  armies  the  antagonistic  citizens  Illegal,  until  it 

of  independent  governments   engaged  Is  recognized  as  such  by  theestabliriied 

In  war  against  each  other — that  conces-  government.    Leathers  v.  Comtnercisl 

slon  placing  the  soldiers  and  officers  of  Ins.  Co.,  a  Bush  (Ky.)   396;  93  An. 

the  rebel  army,  as  to  all  matters  directly  Dec.  483. 

connected  with  the  mode  of  prosecut-         Whether  a  person  becomes  sn  'io- 

ing  the  war,  'on  the  footing  of  those  habitant  "  or"  resident"  of  a  countrylo 

engaged   in   the  lawful   war,'   and  ex-  which  he  comes,  within  the  mesningof 

emptjng  'them  from  liability  for  acts  a  law  prohibiting  intercourse  betveeo 
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Xflhott  at  War.                                    WAR.  Snipeuloo  of  IntemmiM. 

the  Inhabitants   and   rcGldentB  thereof  union  forces,  thus  cutting  off  all  com- 

and  tho«e  of  another  countrj,  depends  munlcatton  with  his    principal.     Th« 

chiefly  upon  intention.     U.   S.  f.  The  aKcnt  afterward  purchased  several  tots 

Penelope,  I  Pet.  Adm.  438.  oi  cotton  which   be  left  at  the  places 

The  Ttnnesste  Act  of  May  S,  1861,  where  purchased,  and  which  were  after- 

bv  necessary  implication,  which  gave  ward  captured   by  the   federal   forces 

to  the  citizens  of  all  elavcholding  gtates  and    sold.     In  an  action  by  the  mer- 

the  right  to  collect  their  debts  in  Ten-  chants  for  the  net  proceeds  of  the  sale. 

ntstee  by  attorneys,  during  the  war,  was  It  was  held  that  the  agencj  to  purchase 

applied   to  citizens   of  Maryland,   in  was  terminated  by  the  hostile  pogition 

Rice  V.  O'Keefe,  6  Heisk.  (Tenn.)  636.  of  the  parties,  and   that  the  purchases 

Pajtnvalilp.  —  All  partnerships  be-  made  bj  the  agent  were  illegal  and 
twecn  citizens  ol  the  opposing  stales  there  could  be  no  recovery.  This  de- 
are  dissolved  by  war.  See  Partner-  ciston  is  contrary  to  the  well  settled 
SHIP,  vol.  17,  p.  1 105  ;  Small  v.  Lump-  rule  previously  stated,  that  an  agency 
kin,  38  Gralt.  (Va.)  83a;  Booker  11,  may  be  maintained  in  an  enemy's  coun- 
Kirkpatrick,  36  Gratt.(Va.)  145;  Plant-  try  to  collect  debts  and  invest  the 
ers*  Bank  v.  St  John,  i  Woods  {U.  S.)  proceeds,  and  it  is  to  be  obsened  that 
590;  Cramer  V.  U.  S..7  Ct.  of  CI.  303;  Justices  Miller  and  Field  dissented. 
Douglas  V.  U.  S.,i4Ct-o<'l^'-i;  Bank  And  see  U.  S.  v.  Quigley,  103  U.  S. 
of  New  Orleans  v.  Matthews,  49  N.  59J.  The  court,  in  rendering  its  deci- 
Y.  13.  sion,  relied  on  Montgomery  v.  U.  S., 

Asenor. — But  war  doe*  not  revoke  an  15  Wall.  (U.  5.)  305,  but  that  easels  to 

agency  established   before  the  war  be-  be  distinguished   irom   the  one  under 

gan.  See  Aoenct,  vol.  i,  p.  448;  Botts  discussion.     la  Montgomery's  caae  the 

w.    Crenshaw,    Chase's    Dec.  (U.   S.)  property    and  the   owner    were    both 

334 ;    Anderson  v.    Cape    Fear  Bank,  within   the  confederate  lines,  and  the 

Cbsse't  Dec.  (U.  S.)  535.  sale  was   made   by    an    agent  of    the 

Limited  agencies  In  the  enemy's  ownerwlthin  the  union  lines;  there- 
country  maj  be  continued,  provided  fore  payment  and  delivery  involved  in- 
they  can  be  exercised  without  inter-  tercourse  between  enemies.  And  see 
COurae  or  communication  between  the  Howell  v.  Gordon,  40  Ga.  301.  In 
citizens  or  subjects  of  the  contending  Conley  v.  Burson,  I  Heisk.  (Tenn.) 
powers;  such  as  agencies  to  collect  and  145,  and  Blackwell  v.  Willard,  65  N. 
preserve,  but  not  to  transmit  money  or  Car.  555,  it  was  held  that  a  power  of 
propertjr.  But  such  agencies  must  be  attorney  is  revoked  by  war. 
created  before  war  begins,  for  it  is  said  An  agent  appointed  before  the  com- 
tbere  is  no  power  to  appoint  any  agent  mencement  of  hostilities  cannot  be 
for  any  purpose  after  hostilities  have  held  liable  for  property  forcibly  taken 
actually  commenced.  Small  i>.  Lump-  fromhimby  a  tim  mii/'ar.  Wilkinson  v. 
kin,  28  Gratt.  (Va.)  83J.  And  see  U.  Williams,  35  Tex.  iBi. 
S.  w.  Quigley,  103  U.  S.  595 ;  Hale  11.  Ooardlana. — Nor  does  war  terminate 
Wall,  33  Grate.  (Vb.)43a;  Bartow  the  obligation  of  a  guardian  appointed 
County  -f .  Newell,  64  Ga.  699;  Buford  bffore  the  beginning  of  hostilities,  nor 
r.  Speed,  II  Bush  (Ky.)  338;  McCor-  discharge  him  from  liability  to  account 
mtck  V.  Arnspiger,  38  Tex.  569;  Sands  to  the  ward,  in  the  courts  of  the  state 
V.  New  York  L.  Ins.  Co.,  59  Barb.  [N.  where  he  was  appointed,  after  the  war 
Y.)  i;;6;  Stoddart  v.  U.  S.,  6  CL  of  CI.  has  ceased.  Lamar  v.  Micou,  iii  U. 
340;  Mayer  v.  U.  S.,  3  Ct.  of  CI.  349;  S.  451 ;  aMrmtd,  on  rehearing,  In  114 
Kulkner  t..  U.  S.,  5  Ct,  of  CI.  613;  U.  S.  3i8. 
Queyrouxe  v.  U.  S.,7  Ct.  of  CI.  403.  UmtlaUon  of  Aotlona.— War  usually 

But  aee  U.  S.  v.  Lapene,   17  Wall,  suspends  the  running  of  the  Statute  of 

(U.  S.)  601.  In  this  case  a  firm  In  New  Limitations  against  a  debt.     See  Liu- 

Orleans,  while  that  city  was   stilt  In  itatiom  of  Actions,  vol.  13,  p.  738. 

thepOBsesiionof  tbeconfederateforces,  The  existence  of  war  excuses  mak- 

sent  sn  agent  into  the   interior  of  the  Ing  demand  so  as  to  prevent  the  statute 

state   to  collect   debts  due   them,  the  from  running.     Kahnweiler  v.  Andcr- 

proceeds  of  which,  together  with  other  son,  78  N.  Car.  133. 

money  sent  him,  he  was  to  Invest  In  Intaraat, — And  also  the  running  of 

the    purchase    of    cotton    and   sugar,  interest.     See   Ihterbst,   vol.   II,   p. 

Shortly  after,  and  i>efore  any  nuTchases  406;  Jackson    Ins.   Co.  v.   Stewart,    i 

were  made  by  the  agent,   the  city  of  Hughes  (U.  S.)  310.     For  It  would  be 

Mew  Orleans  lellinto  the  bands  of  the  unjust  to  allow  Interest  during  the  time 
606 
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should  such  intercourse  be  permitted,  it  would  tend  to  strengthen 
the  enemy's  facilities  for  conveying  intelligence,  and  even  trai- 
torous correspondence,  and  the  law  will  not  permit  the  citizen  to 
subject  himself  to  such  temptation  to  swerve  from  his  duty  to  his 
country.'  Trading  with  an  enemy,  therefore,  without  a  license,  is 
illegal,*  and  all  contracts  entered  into  with  citizens  or  subjects  of 

the  right  or  action  la  sutpended.     Sel-  citizens  or  subjects  of  the  natloiu  or 

den  V.  Preston,  ii  Bush  (K^.)  191,  power*  at  war,     .     .     .    Still  further, 

But  the   Buspension   of   intercourse  it  is   undeniable  that  ci^l  war  briogt 

between  the  North  and  South,  conse-  with  it  alt  (he  consequences  in  this  k- 

quent  upon   the   recent  war,  did    not  gard   which   attend  upon  and  follow  t 

prevent  interest  from  accruing  between  state  of  foreign  war.     Certainly  tbis  i> 

citizens    adhering    to    the    respective  so  when  civil  war  is  sectional.   Equallj 

parties  thereto.     Shortridge  v,  Macon,  with  foreign  war,  it  renders  commcr- 

Chase's  Dec.  (U.  S.)  136.  cial  intercourse  unlawful  between  the 

Inanranea  Oontrftcta.  —  Contracts   of  contending   parties,    and    It    dlssoWct 

Insurance,  entered  Into  prior  to  the  late  commercial     partnership."    See    alto 

civil    war   between   parties   afterward  Dillard  v.  Alexander,  9  Heisk.  (Tenn.) 

separated  In  domicile  by  the  belli ger-  719. 

ent's  lines,  were  not  abrogated  but  only  9.  See    Contract,   voi.   3,  p.  S;;; 

suspended  by  the  war,  and  thlssuspen-  Schooner  Rapid,  1  Gall.  (L.  S.)  195; 

aion  extended  to  the  stipulation  requlr-  8  Crancii   (U.  S.)   155  ;  The  Rugen,  1 

ing  the  payment  of  premiums  at  dates  Wheat,   (U.    S.)   62;    Conner  i/.  The 

falling  within  the  period  of  such  sepa-  Bark  Coosa,  Newb.  Adm.  393. 

ration.  Connecticut  Mut.   L.   Ins.  Co.  From   the  time  war  is   declared  or 

V.  Duerson,  28  Gratt,  {Va.)  630;  New  recognized  be  existing,  all  the  people  ia 

York  L.  Ins.  Co.  v.  Hendren,  34  Gratt.  the  territory,  and  subject  to  the  domin- 

(Va.)    £46.    See  IirsuKANCS,   vol.  II,  Ion  of  each  belligerent, become,  in  con- 

p.iio.  tetnplatlon  o(  law,  the  enemies  of  »!l  the 

it  is  unlawful  to  remit  or  receive  a  people  resident  In  the  territory  o(  the 

premium  on  a  policy  during  the  war,  other  belligerent ;  and  all  negotiation, 

as  it  involves  an  act  of  amicable  inter-  trading,  intercourse,  or  communication 

course.     Mutual,   etc.,   L.   Ins.  Co.  v.  between  them,  unless  licensed  by  the 

Killyard,  37  N.J.  L.  444;  18  Am. Rep.  government,    is    unlawful.      Small   v- 

741.  See  also  HiUyard  v.  Mutual,  etc.,  Lumpkin,  38  Gratt-  (Va.)  833. 

L.  Ins.  Co.,  3j  N.  J.  L.  415.      But  the  Parties  trading  with  the  enemy  «C' 

premium  may  i>e  paid  to  an  agent  in  quire  no  rights  which  can  be  enwreed 

by  the  courts.     Marchand  iii.  Coyle,  lS 

La.  Ann.  632. 

But  where  B  loyal  person  domiciled 

1  English  company.  Robinson  v.  In-  crosses  the  line  and  becomes  a  refugee 
ternational  L.  Assur.  Soc.,  41 N,  Y.  54 ;  wllhin  loyal  territory,  without  chsnge 
I  Am.  Rep.  400;  52  Barb. (N,  Y.)  450,  of  domicile,  an  antecedent  agency  et- 
1.  Swayne,  J.,  in  Coppell  v.  Hall,  tnblished  bv  him  before  he  left  hii 
7  Walt.  (U.  S.)  541;  and  Strong,  J.,  in  domicile  fs  not  terminated  by  biscrou- 
Matthewsr.  McStea,9i  U.  S.  7.  In  this  ing  the  lines,  and  he  may,  through  luch 
latter  case.  Strong,  J.,  Eald:  "The  rea-  agent,  acquire  a  valid  title  to  personal 
■ons  for  this  rule  are  obvious.  They  are,  property  within  the  insurrectionU7 
that,  in  a  state  of  war,  all  the  members  district.  In  such  case  the  domicile  of 
of  each  belligerent  are  respectively  en-  alt  the  parties  remains  the  same,  and 
emles  of  all  the  members  of  the  other  the  case  is  to  be  distinguished  from  one 
belligerent;  and  were  commercial  in-  where  there  is  trading  between  eneniie«i 
tercourse  allowed,  it  would  tend  to  1'.  «.,  between  persons  domiciled  on 
strengthen  the  enemy,  and  afford  facil-  loyal  and  disloyal  territory.  Quiglej 
Ities  for  conveying  intelligence,  and  w,  U.  S.,  13  Ct.  of  CI.  367. 
even  f  o  r  traitorous  correspondence.  Trading  with  an  enemy  renders  the 
Hence,  it  has  become  an  established  property  liable  to  capture  and  condtm- 
doctrine,  that  war  puts  an  end  to  all  nation.  The  Thomas  Gibbons,  S 
commercial    dealing    between    the  Crancb   (U.   S.)   411;    The  Josepb,  S 
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an  enemy  are  void.'    War  closes  the  courts  of  each  belligerent  to 

Cranch  (U.5.)45i;  i  Gall.  (U.  S.)  545;  of  oneof  the  belliKerents  in  tliecountrj 

Jecker   v.  Moo^omery,  18   How.  (tj,  of  another  U  condemned,  and  all  con- 

S.)   no;   The   Mary,  i   Gall.  (U.  S.J  tracts   and   securities   looking;   to   that 

620;  The   Diana,   a  Gall.  (U.  S.)  97;  end  are  illegal  and  void.     Grigwold  v. 

The    Lord    Wellington,    1   Gall.    (tJ.  Waddington,  i6Johni.  (N.  Y.J  459. 

S.)  103  \  The  St.  Lawrence,  8  Cranch  It  is  not  within  the  powers  of  a  cit- 

(U.  S.)  434,  iien  within  the  United  Slates '  lines,  to 

The  charter  of  a  vessel  to  be  used  in  give  to  an  enemy  within  the   enemy'« 

trading  with  an  enemy,  Is  null  and  void,  lines  an  evidence  of  debt  which  shall 

and  no  action  lies  to  enforce  it.   Mani-  be  valid  on  the  return  of  peace.     Hart 

field  V.  McLearn,  31  La.  Ann.  316.  v.  U.  S.,  ifCt.of  CI.414.     Thus,  where 

Trade  Under  Uefiis*. — Enemies  may  the  purpose  of  a  contract  during  the 

trade  with  each  other  under  a  license  late  civil  war  between  the  slates  was  to 

from  the  opposing  powers,  but  only  to  place   at  the  disposal  of  one  resident 

the  extent  allowed.     Walker  i^.  U.  S,  in   hostile  territory   funds   within    the 

106  U.  S.  413;  Mitchell   V.  Harmony,  (/ailed  States'  iixed  lines  of  military 

13   How.    {U.    S.)    115,    affirming   1  occupation,   no   effect  could   be  given 

Blatchf.  (U.  S.)  549.     And  see  Intbr-  to   the   contract  in  the  courts  of  the 

NATIONAL  Law, vol.  II, p. 463.    Ifone  United  States.   Craft  i>.  U.  S.,  i3  Ct- of 

goes  beyond  his  license,  the  transaction  CI.  178. 

is  illegal  and  void.     Cones  v.  U.  S.,  8  But  a.  mortgage  made  In  confederate 

Ct.  of  CI.  4J1.     Fraud,  error,  or  mis-  territory  to  a  loyal  citizen  is  notneces- 

take,   will    vitiate   a   license   to   trade  sarily  prohibited.     Carton  v.  Dunham, 

across  the  lines.    U.  S.  i^.  One  Hundred  lai  U.  8.411.     And  the  sale  of  cotton 

Barrels  of  Cement,  3  Am.  L.  Reg.  735.  in     confederate     lines,     between     two 

A  contract  to  carry  on  trade  in  con-  parties    in    the   union  lines.    Is   valid. 

formity  with  a  license  is  lawful.     Gra-  Brlggs  v.  U.  S..  143  U.  S.  346,  revers- 

ham  V.  Merrill,  j  Coldw.  (Tenn.)  6ai.  ing  35  Ct.  of  CI.  136. 

Tnda  wlUi  a  nentrU  port  is  not  il-  The  owner  of  a  promissory  note,  be- 

legal,  notwithstanding   the  enemy  de-  Ing  a  resident  citizen  of  JVsw  fork, 

rives  benefit  thereby,  unless  it  be  carried  may   lawfully   trangfer   It  there  to  an- 

oninconnection  w!th,orsubservient  to,  other  citizen  of  ffete   fori,    although 

hostile  Interests  and  policy.  The  Liver-  the   note   itself  is   in   the    hands  of  a 

pool  Packet.  I  Gall.  (U.  S.)  511.  sequestration   receiver  of  the  Confed- 

Trade  wlUi  Hsntral. — A  contract  be-  erate   States    in   Alabama,  where   the 

tween    French    subjects    residing    In  maker  lived,    the  states  being  at  war 

France   eod  persons   residing   in   the  with   each   other.     Morris  v.  Pollloa, 

Confederate  States,  is  not  a  traffic  be-  jo  Ala.  403. 

tween  enemies  forbidden  by  the  law  of  Contracts  with  an  enemy    made  in 

nations,  the  President's  proclamation,  trade  carried    on  under  a  license  are 

or    the  acts    of  Congress.     Devot    f .  valid.    And  so,  also,  are  contracts  for 

Marx,  19  La.  Ann.  491.  subsistence  made  by  prisoners  of  war 

1.  Coppell  V.  Hall.  7  Wall.  (U.   S.)  In  the  enemy's  country.     Crawford  v. 

541;    Philips  u.  Hatch.   1   Dill.(U.  S.)  The  William  Pcnn,  3  Wash.  {U.  S.)  484. 

571 ;  Brown  v.  U.  S.,  8  Cranch  (U.  S.)  A  contract  was  made  for  the  sale  of  ■ 

110;  Shackletti'.  Polk,  51   Miss.   378;  plantation  In  7>»kmj»,  the  grantor  be- 

Smalli'.  Lnmpkln,  aS Graft. {Va.)  833;  Ing  domiciled  In  Athens,  Alabama,a.Tii 

Fisher  V,  Krutz,  9  Kan.  501;   Hill  v.  the   grantee   in   Nashville,   Tenaes-^ee, 

Baker,  3a  Iowa  303;   7   Am.  Rep.  193;  each  of  these  places  being  at  the  time 

Nobtom  V.  Milborne,  11  La.  Ann.  641;  within  the  lines  of  the  military   forces 

Noblom  v.  Swords,  3i  La.  Ann.  647;  ol  the  United  Slates.     A  deed,  made  in 

Hennen  v.  Oilman,  30 La.  Ana.  341^96  pursuance  of  such  contract,  was  held 

Am.  Dec.  396.  valid,  although  when  the  deed  was  ex- 

The  rule  is  the  same  where  the  con-  ecuted,  Nashville  remained  within  the 

tract  is  between  an  alien  domiciled  in  military    lines    of  the    Unitfd  Stales, 

acountry,  and  one  of  its  enemies.     Har-  end  Athens,   Alabama,  and  that  por- 

bricht  V.  Alexander,   1  Woods   (U.  S.)  tion  of  Tennessee  in  which  the  planta- 

413;    Queyrouie   v.   U.    S.,   7   Ct.   of  tlon  was  situated,  had  been  reoccupied 

CI.  403.  by  the  confederate  lines,  both   grantor 

The  pavment  of  money  by  a  subject  and  grantee  actually  residing  within  the 
607 
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the  citizens  of  the  other,  and  prevents  the  payment  or  collection 

of  debts  between  citizens  of  the  hostile  powers.* 

said   line*.     Brown  v.  Gardner,  4  Lea  Penn.Pet  (C.C.)io6;Wn«>xp,  Heniy, 

(Tenn.)  145.  i  Dall.  (U.   S.)  69;  Bell  v.  Chapoun, 

A  contract  to  eiport  cotton  by   re-  10  Johnt.    (N.    Y.)    183;    Jackwn  i: 

sisting  the  blockade  is  void  ;  but   the  Decker,  11  Johns.  (N.  Y.)  418;  Hajer 

owner  cannot  escafM  liabilitj'  to  a  car-  v.   Reed,   37    Ga.    482 ;    Stepheai   v. 

rler  (or  transportation   from  one  por-  Brown,  14  W.   Va.  334;   Hajmond  r. 

tion   of   the  state  to  another,  on  the  Camden,  is    W.    Vb.    iSo;  Sturm  r. 

ground  that  he  was  engaged  in  an  un-  Fleming,  ii   W.  Va.   404;  Kuvefcl  v. 

lawful  enterprise,  where  the  carrier  had  Williams,  30  Ind.  i;  Brooke  i'.  Filer,35 

noconnection  with,  or  interest  in,  such  In*   403;  iNTKRNATioiJAi,  Law,  t^. 

enterprise,  if,  indeed,  he  had  any  knowl-  11,  p.  464;  Parties  to  Actions,  toL 

edge  of  the  owner's  intent.  Whitis  v.  l7,p.4S4.  And  see  Alien, vol.  i  p.465. 

Polk,  36  Te».  602  ;  House  v.  Soder,  36  A  declaration  of  war  puts  an  end  to 

Tex.    619 ;     Gerhard     v.     Neese,     36  anj  action  between  citizens  of  the  op- 

Tez.  635.  posing  country.     Jackson   Ins.  Co.  r. 

An  agent  leaving  the  union  lines  and  Stewart,  i  Hughes  ( U.  S.)  310L 

going   into    the   confederate    lines   to  Courts  have  no  jurisdiction  over  sn 

purchase  cotton,  which  he  shipped  to  alien    enemy,     Livingston   v.  Jordan, 

his  principal  on  the  other  side,  cannot  Chase's  Dec.  (U.  S.)  454;  and  a  pei- 

recover  commissions,  as   the   contract  sonal   judgment    against  one   is  void, 

was    illegal.     Irwin   v.   Levy,   14   La.  Selden  i>.  Preston,  11  Bush   (Ky.jigi; 

Ann.  302.     And  a  contract  to  transport  Rockhold  0.  Blevins,  6  Baxt.  (TenD.) 

cotton  from  the   confederate  into  the  115.     A    judgment    on    appeal   (akcn 

federal  lines  is  void.      Rhodes  «.  Sum-  while  the  parties  are  00  opposite  side) 

merhill,  4  Heisk.  (Tenn.)  204.  -^.^- _..,.._..    .,__. ^._  ,  ___ 

BULtasdHotaa.— All  notes  and  bills 
made,  drawn  on,  or  Indorsed  by,  an 
alien  enemj'  are  void.  See  Bills  and 
Notes,  vol.  2,  p.  344  ;  Britton  v.  Butler, 
(U.    S.) 
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.   Barker,  1 


Woods 
.  Rep.  68 
Paine  (U. 
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of  the  military  lines  is  void.  Stephen] 
,  Brown,  24  W.  Va.  234. 

But  wherean alien  obtains  judgment. 
un  which  a  writ  of  error  Is  brought, 
and  war  occurs  pending  such  writ, 
judgment  will  nevertheless  be  affirmed. 
Owens  V.  Hanney, 9 Cranch (U. S.) iBo. 

The  existence  of  war  does  not  pre 
vent  the  citizens  of  one  belligerent 
from  taking  proceedings  for  the  pn). 


into,  the  effect  of  which  was  to  aid  the 
Confederate  States  in  the  late  civil  w 
have  been  declared  void,  and  a  recc 
erv  upon  them  denied.  Patton  v,  G 
mer,  42  Ala.  548 ;  Shepherd  v.  Reei 
■  '   .   339;  Haney   v.   Manning, 


actions  entered     tection  of  their  own  property,  in  (heir 


,49;  De  Jarnette  v.  D« 
Give'rville,  ^6  Mo,  440;  which  maybe 
by  order  of  publication,  Seymour  e. 
Bailey,  66  III.  28S;  although  being 
within  the  hostile  lines,  be  is  unable  to 
of  publication.  Dor- 


V.  Citizens  Bank,  ai  La.  Ann.  iS;  Wil- 
liams V.  Gay,  31  La,  Ann.  no;  Pratt 

■V.  Draughon,  21  La.  Ann.  194;  McWil-     sey  v.  Thompson,  37  Md.  15.    And 
Hams  V.  Bryan,  ai  La,  Ann.  an;  Juil-     Mixer  v.  Sibley,  53  111.  61. 
lard  i>.  Rogay.ai  La,  Ann.  359;  Foster        The  defendant  cannot  set  upinhii 
V.  Bank  of  New  Orleans,  31  La.  Ann. 
338;  Overby  v.  Overby,  ai   La,  Ann. 
493;  Tanneret  11.  Marshall,  3t  La,  Ann. 
619;  Heldenreich  v.   Leonard,  31   La. 
Ann.  6aS;  Eastin  v.  Ducrest,  21   Lm, 


1.  Chappelleir.  Oleny,  i  Sawy,  (U. 
S.)  401;  Mumford  v.  Mumford,  I  Gatl. 
(U.  S.)  366;  The  Emuions,  i  Gall.(U. 
So  563:  Johnson  v.  Goods,  3  Paine 
(U.  S.)  6391  Crawford  v.  The  WillUm 


defense  that  he  is  an  alien  eBem; 
to  the  government  In  whose  courts  he 
is  sued,  Dorsey  v.  Kyle,  30  Hd,  511; 
96  Am.  Dec.  61. 

The  civil  war  did  not  have  the  effect 
of  suspending,  in  favor  of  s  non-resi- 
dent enemy  and  to  the  prejudice  of  « 
resident  and  friendly  credltor.tbelswi 
of  Maryland  passed  for  the  purpose  of 
enabling  the  courts  of  the  state  to  sell, 
for  payment  of  debts,  the  properti  of 
non-residents  situated  in  thestate.bdd 
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Utato  tt  Wh.                                         war,  iDiptulon  at  InteroonrM. 

Commercial  intercourse  is  usually  suspended  from  the  time 
war  is  declared  or  formally  recognized  as  existing.* 

But  war  does  not  deprive  an  individual   in  an  enemy's  country 

of  his  right  or  demand  entirely,  but  only  suspends  it  during  the 
continuance  of  hostilities,  and  until  the  courts  of  justice  are  open 
to  him  so  that  he  may  enforce  it.* 

andcT  and  subject  to  its  laws  and  within  deed  wa»  In  the  enemr's  lines,  was  «oid, 

the  jurisdiction  of  its  courts.     Dorsey  since   he   could  not  legBlly  paj,  or  the 

ti,  Dorsey,  3oMd.  jaa  ;  g6  Am.  Dec.  633.  grantee  in  the  deed  receive,  the  debt. 

The    question   whether    a    plaiotifl  And  see,  to  the  same  efiFect,  Kanawha 

ihall  be  excluded  from  the  courts  as  Coal  Co.  v.  Kanawha,  etc..  Coal  Co.,  7 

in  alien  enemy,  depends  not  jo  much  Blatcht.  ( U.  S.)  391. 

upon  whether  he  has  a  legal  citizen-  The  foreclosure  of  a  mortgage  while 

■hip  in  the  enemy's  country  at  the  be-  the   mortgagee   is  within  the   enemv's 

ginning  of  hostilities,  which  he  may  lines    is    void.     Dean    v.    Nelson,   to 

Ttfiume  when   they  cesse,  but   00  the  Wall.  (U.  S.)  158;  Lasere  f.  Rocher- 

3uestioD,  where  is  his  actual  residence  eau,  17  Wall,  (U.  S.)  437. 

uring  the  war,  and  whether,  if  he  be  1.  Aa   soon   as  war   is   commenced, 

allowed  to  recover  his  dues,  the  prob-  business  Intercourse  must  cease  between 

able  effect  will  be  to  place  the  amount  the  citizens  of  the   respective   parties 

within  reach  of  the  enemy.     Zacharie  engaged  in  it.     U.  S.  t'.  Grossmayer,  9 

-..Godfrey,  50  III.  t86;  99  Am.  Dec.  506.  Wall.  (U.  S.}  7a.  See  also  Jackson  Ins. 

A  ciliien  of  Tenntaet  was  entitled  to  Co.  v.  Stewart,  i  Hughes  ( U.   S.)  310 ; 

■UF  in  the  courts  of  Georgia,   notwith-  Small  i>.  Lumpkin,  2S  Gratt  (Va.)S33. 

Btanding  Geergia  claimed  to  withdraw  J,  Wall  v.  Robsou,  3  Noll.  &  M.  fS 

hom  the   Union  and  was  engaged   In  Car.}  498;   10  Am,    Dec.   613;  Louis- 

hostilities   with    the    national  govern-  vilte,  etc.,  R.  Co.  v.  Buckner,  S  Bush 

tnent,  and  7>r>s«je>  had  not  done  so  (Ky.)  177;  8  Am.  Rep.  461;  Selden  v. 

when  the  action  was  commenced.    Ed-  Preston,  11   Bush   (Kv.)  191;    Semme» 

monson  !>.  Union  Bank.  33  Ga.gi.  v.    City   F.   Ins.   Co',   36   Conn.   543; 

EsfbreunsBt  of  MMtcagM,  Liana,  «to.  Spencer  i'.  Brower,  31  Tex.  663;  5  Am. 

—But  though  no  personml  judgment  can  Rep.  254 ;  Caldwell  v.  Harding,  i  Low. 

be   rendered   against  an  alien  enem^,  (U.  8.3316.     And  see  International 

hli  property  may  be  proceeded  against,  Law,  vol.  II,  p.  461,  n. 

»nd  a  judicial  sa'le  of  property  during  War  ifso/acio  dissolves  all  contrscta 

the  absence  of  the  owner,  who  had  letl  wholly    executionarr,    requiring    for 

the  state  and  was  engaged  in  the  serv-  their  continued   existence  commercial 

ice  of  Its  enemies,  on  Uie  opposite  side  intercourse    or    comniuntcationi   and 

of  the  military    lines,  was  held  valid,  while  It  does  not  abrogate,  yet  it  sus- 

Jenkins  v.  Hannan,  36  Fed.  Rep.  657.  pends  all  other  existing  contracts  and 

The  sale  of  land  for  unpaid  purchase-  obligations,  and  the  remedies  thereon, 

money  has  also  been  held  valid.    Johns  Smalt  i'.  Lumpkin,  38  Gratt.  [Va.]  833. 

V.  Slack,   3  Hughes  (U.  S.)  467.     And,  A  law  of  a  state  during  war  seques- 

likewise,  a   sale  by   trustees  while  the  terlng  debts  due  the  enemy,  does  not 

grantor  in  the  deed  was  In  the  enemy's  vest  the   same  in   the   state.     It  only 

lines.    Mitchell   v.  Nodaway,  80   Mo.  prevents  the  creditor  recovering  while 

^7;  Martin  v,  Paxson,  66    Mo.  360;  the  war  continues,  and  the  right  revives 

nish  f.  Sherman,  80  111.  160.     See  also  on    peace    being    made.      Georgia    v. 

Washington    University  v.  Finch.  18  Brallaford.j  Dall.  (U.S.)  i;  aDall.  (U. 

Wall.  (0.  S.)  106.  S.)  401.     And  see  Ware  i-.   Hylton,  3 

The  decisions  on  these  points  ere  not  Dall.(U.S.)   199;  Dunlop   v.   Ball,  i 

unanimous,  however,  and  In  Grlnnan  Cranch    (U.   S.)    180  ;    Higginson    v. 

s.  Edwards,  11  W.  Va.  347,  it  was  held  Mein,  4  Cranch  (U.  S.)   415 ;  Hopkirk 

that  a  decree  enforcing  a  vendor's  lien,  w.  Bell,  3  Cranch   (U.   S.)   454;    Conn 

where   the  parties  were   on   opposite  v.   Penn,   Pet.  (C.   C.)  496;"Hoare   v. 

■Ides  of  the  hostile  Knes,  was  void.  Allen,  1  Dall.  (U.  S.]  ioi\  Foxcraft  v. 

In  Walker  -v.   Bcauchler,    37  Gratl.  Nagle,  3  Dall.  (U.   S.)    133  ;  3   Wash. 

IVa.)|;ii,it  waa  held   that  a  sale  by  (U.  S.)  403;  King  v.  Hanson,   4   Call, 

the  truHee  while  the   grantor    In   the  <Va.)  359;  Brewer  v.  Hastle,  3   Call. 
j8  C.  of  L.— 39                           609 
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Uteto  of  V«.  WAR. 

b.  Non-Intercourse  Acts.— Upon  the  breaking  out  of  hos. 
tilities,  statutes  are  often  passed  forbidding  all  commercial  inter- 
course with  the  enemy,  and  making  all  property  used  in  such 
intercourse  liable  to  forfeiture.* 

During  the  late  civil  war,  all  commercial  intercourse  was  forbid- 
den by  act  of  Congress,  with  the  states  declared  by  the  President 
to  be  in  a  state  of  insurrection,*  except  so  far  as  licensed  by  the 

(Va.)  »;  Beattle   v.   Tabb,   a   Munf.  directl;   or  through   an  open  Briiid) 

(Va.)  354;  Com.  V.  Walker,  i   Hen.  &  port,  but  did  not  prohibit  the  comity 

M.  (Va.)  144.  of  such  ve>se)B  through  a  loreign  poil 

1.  During    hottilitlet     between    the  (not  British),  where  the  continuity  of 

United  Siatti  and  Franct,  an  act  for  the    vovage   was   fairlj   broken.    The 

the  suspension  of  all   intercourse  be-  Pitt,8  Wheat.  (U.  S.)  371.     Andif* 

tween   Ihe   two  nations  was   annually  British  ship  coming  from  a  foreign  port 

pasted.  Such  acts  were  passed  by  Con-  (not  British)  touched  at  an  intenncdl- 

SresG  in  1798,  1799,  and  1800.     l.lttle  v.  ate  closed  BHtiEh  port  through  necet- 

arreme,  1  C ranch  ((J.  S,)  170;   Mur-  sitj,  and  in  order  to  procure  pranuoni 

raj  v.   Schooner  Charming  Betsey,  a  without  trading  there,  the  continuity  irf 

Cranch  (U.  S.)  64;  Sands  v.   Knox,  3  the  voyage  was  not  broken,  and  ibe 

Cranch  (U.  S.)499.  was  not  liable  to  forfeiture.     The  Fran- 

And  in  1809,  CongresE  passed  an  act  ce«  and  Eliza  v.  Coates,  8  Wheat.  (U. 

prohibiting  the   Importation    Into   the  S.)  39S. 

United  Stale!  of  any  goods,  etc.,  from         This  act  required  vecacls  bound  fw 

any  pUce  situated  In  Frante  or  Greet  pennitted  ports  to  give  bond  not  to  go 

SritaiM,  or  in  any  of  the  colonies  or  to    prohibited   ports.  The   Edward,  t 

dependencies  of  either.     Clarkr.U.S.,  Wheat  (U.  S.)  261;   which  prorinon 

I  Wash.  (U.S.)  101;  The  New  York,  applied  to  veiaels  and  ballast  as  well  as 

3  Wheat.  (U.  S.]  59;  The  Ann  Maria,  a  vessel  with  a  cargo  on  board.    The 


e(U.S.)i56;  U.  S.  i'.  i960  Bags     Richmond    i>.    U.    &,   9  Cranch  <U. 
1  k.,oifee,  8  Cranch  (U.  S.)  398;   U.S.     S.)  loa. 
'.  The  Mars,  8  Cranch    (U.  S.)  417.         Again  in   iSso  and  1833,  acta  « 


passed  prohibiting   commercial  inter- 

course   with  tbe  Britisfa  colonial  pot- 

_  , sessions.     U.   S.   v.  Ad  Open  Boat,  5 

Butunder  this  act  a  vessel  from  Great  Mason  (U.  S.)  lao;  U.  S.  o.  An  Opea 

Britain  had  a  right  to  lay  off  the  coast  Boat,  j  Mason  (U.  S.)  333. 

of   the    United   Slatei   to   receive  in-  At   the   time  of   the   revolntioD  ia 

structions   from    her  owners   In   jVew  San  .Oovt/ti^./i'rawM  prohibited  inter- 

Tork,  and  if  necessary  to  drop  anchor,  course  with  the  revolted  blacks,  but  the 

and  In  case  of  a  storm  to  make  a  harbor,  prohibition  was  an  exercise  of  a  mn- 

and  if  prevented  by  ft  mutiny  of  her  niclpal,  not  of  a  belligerent  ri^t,  and 

crew  from  putting  to  sea  again,  might  seizures  under  that  probibltliMi  were 

wait  in  the  waters  of  the  United  Slates  only  Buthorixed  within  two  leagues  of 

for  orders.     U.   S.   i'.  The    Fanny,   9  the    coast   of    that   Island.      Row  r. 

Cranch  (U.  S.)  i8[.  Himely, 4  Cranch  (U.  S.)  341. 

To  constitute  Importation,  within  the  See,  as  to  the  constmctloB  of  such 

inhibition  of  this  act,  there  must  have  statutes,  Sawyerv.  Steele, 3  Wash.  (U. 

been  a  voluntary  arrival  within  some  S.)  464;  U.  S.  e.  The    Penelope,  t  PeL 

port  with  intent  to  unload  Ihe  cargo,  Adm.  438;   The  Adventure,  I   Broclt. 

but  an  arrival  Is  frima  facie  evidence  (U.  S.)  135;  The  Patriot,  I  Brock,  [U. 

of  Importation.     The  Mary,  i  Gall-(U.  S.)    407:   Graves  i'.    Til  ford,  a    I>nv. 

S.)  206;  The   Boston,  i   Gall.  (U.  S.)  (Ky.)  108:87  Am.  Dec.483. 

339.     And  see  U.Sf.  The  Nancy  and  a.  U.   S.   Act.   July    13,   1861.    Tbe 

Caroline,  3  Wash.  (U.  S.)  iSi.  proclamation  of  President  Lincoln,  de- 

The  Non-InlcrcourseAclof  April  18,  daring  the  blockade   of  the  southern 

1818.  prohibited  the  coming  of  British  state*  and  recognizing  the  existence  of 

vessels  to  ports  of  the  Uailed  Stalet  war.  did  not  have  the  effcctofauspend- 

from  a  British  port  closed  against  the  Ing  commercial  intercourse,  which  «■( 

commerce  of  the  United  Stalet,  either  not  prohibited  until  his  proclamation  of 
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AuguU  16,  1861,  declaring  tuch  Inter-     340.     AndMc  Shawi'.  Carlile,9Hctik. 

.__...      ,._.u w.^.jji      (Tenn.)  (94;  DilUrd  c.  Alexander,  9 

Hei8k.(Tenn.)  J19;  Furman  u.  U.  S.,  1 


Ct.ofCl.  W9.     And  a  citizen  of  a  loyal 

From  the  date  of  that  procUmation  state,  iDvomntaril/ detained  within  the 

all  commercial  intercourse  t>etween  the  confederate  lines,  may,  vith   hia   own 

KctiontWBB  unlawful.   See  Hamilton!',  earnings,  buy  and  sell  properly  to  long 

DItlin,  ai  Wall.  (U.  S.)73;   U.S.i'.The  as  he  gives  neither  aid  nor  comfort  to 

William  Arthur,  3  Ware  ( U.  S. )  376 ;  the  insurgents,  and  so  long  as  he  bring* 

The  Reform,  3  Wall.  (U.  S.)6i7;   Fol-  nothing   within    and    carries   nothing 

somu.  U.  5..  4Ct.  of  CI.  366;    U.  S.  i'.  without  the  confederate  lines.     Ealer 

ii9P*ck*ges,3  Am.  L,  Reg.  N.  S.  419;  v.  U.  S.,  j  Ct.  of  CI.  708;  Spain  v.  U. 

The  OuBchiU  Cotton.  6  Wall.  (U.  S.)  S.,  5  Ct.  of  CI.  598. 
jii.    But  not  traiuactions  prior  to  that        Nor  does  the  act  apply  to  noo-resi- 

dale.     McCormick   v.   Arnsplger,    38  dent  aliens.     Commercial   intercourae 

Tei.  569.  between  a  neutral  and  a  belligerent  Is 

TheU.S.ActofJulyl3,  l86i,proh!b-  not  only  lawful  but  is  protected  by  the 

iting  such    intercourse  with   districts  courts,  so  long  as  it  it  Impartial  and 

proclumed  by  the  President  to  he  in  a  not  intended  to  violate  any  biocltade  or   ' 

state  of  insurrection,  "  so  long  as  such  siege,  or  to  deal   in  goods  contraband 

condition  of  hostility  shall  continue,"  is  of  war.     La  Plante  v.  U.  S.,  6  Ct.  of 


a  temporarj  act  which  expired  with  CI.  31 1 ;  Hill  o.  U.  S.,  8  Ct.  of  CI.  470. 
the  cessation  of  hostilities,  liul  a  general  And  a  vessel  purchased  In  good  faith  by 
lav  without  any  limitation  as  to  dura-    an  alien,  while  on  a  visit  to  her  friends 


The  Rerorai,  3  Wall.  (U.  S.)  617.  in  the  Confederate  States,  is  not  liable 
And  forfeitures  incurred  thereunder  to  confiscation  under  the  act.  The  D. 
during  the  continuance  of  hottilitks,  F.  Keeling,  Blatchf.  P.  C.  (U.  S.)  93. 
may  be  enforced  afterward.  U.  S.  v.  Neither  does  the  proclamation  of  Au- 
SltTCnson,  3  Ben.  (U.  S.)  119.  It  does  gust  16,  1861,  forbid  a  person,  residing 
Dot  revoke  or  supersede  any  of  the  war  in  a  district  or  country  alternately 
powers  pooseiced  by  the  government  raided  by  Ixith  belligerents  and  oc- 
uniJer  the  law  of  nations.  The  Sarah  casionally  occupied  by  one  or  the 
SUrr,  Blatchf.  P.  C.  (U.  S.)  650.  Nor  other,  from  acquiring  a  valid  title  to 
donithaveany  bearingon thequeation  property  within  the  confederate  lines, 
of  condemning,  as  a  prize,  any  vea-  Cartwrfght  v.  U.  S.,  8  Ct.  of  CI.  465. 
«eli  captured  at  tea  prior  to  ita  pas-  The  act  only  authorized  the  appro- 
sage.  The  Hiawatha,  Blatchf.  P.  C.  priatlonofgoodtby thegeneralgovern- 
(U.  S.)  1.  ment,  and  the  owner  of  live  stock  sent 

Gold  coin  i*  Included  In  the  words  through  the  lines  from   Mistouri  Into 

"goods  and  chattels,  wares  and  mer-  TVxfu  mar  recover  from  a  private  clll- 

chaiidiae,''aauBedin  thit  act,andisfor-  len    for    Its  conversion.    Chariea  i>. 

feited  by  an  attempt  to  carry  it  Into  an  McCune,  57  Mo.  166. 

insurgent  state.  U.S.v.  ACanoe,etc.,5  The  act  cannot  be  construed  as  al- 

Hiighes(U.S.)49o;  U.S.D.  FourThou-  lowing  Intercourse   to  be   resumed  by 

■Slid  American  Gold  Coin,  1  Woolw.  Individuals  at  will,  as  fast  and  as  far  at 

(U.  S.)  117.     And  it  it  also  within  the  the  union  armies  succeeded  in  occupy- 

sct  of  1863,  prohibiting  the  transporta-  ing  inaurrectionarv  territory.     Hantil- 

lion  of  "goods,  warei,  or  merchandise"  ton  v.  Dillon,  ii  Wall.  (U.  ^■)  73.  And 

intended  for  any  place  In   the  postet-  see  Cutner  i'.  U.  S.,  6  Ct.  of  CI.  415. 

sion,  or  under  the  control  of  the  Insur-  But    intercourse    between    aouthem 

gtnts.    Gay's  Gold,  13  Wall.   (U.S.)  territory  occupied  by  the  union  armies, 

3S8.  aMrming  U.  S.  v.  Gay's  Gold,  1  and  other  sections  of  the  Confederacy, 

Woods  (U.SOSS-  iB    illegal.     The    Ouachita    Cotton,  6 

The  share  in  a  vessel  owned  by  acit-  Wall.  (U.  S.)  jii;    U.  S.  -o.  Lapene,  17 

iien  of  one  of  the  Confederate  Stales,  U  Wall.  (U.  S.)  601;  Ensley  v.  U.  S,  6 

forfeitable  under   the  Act  of  July  13,  Ct.  of  CI.  182.    And  see  Craft  v.  U.  S., 

1S61,  f  6.     Schooner  Ned,  Blatchf.  P.  la  Ct.  of  C!.  178. 

C.  (U.  S.)  119.     This  act  did  not  apply  No  question   of  blockade  or  mutual 

to  intercourse  between  the  states  In  the  rights  can  arise  under  this  act.     U.  S. 

Coafederacy;   and   c<^merclal   Inter-  ti.  The  William  Arthur,  3  Ware(U.S.) 

courseand  contracts  between  ciiliensof  376.     It  is  a  revenue  statute  and  should 

Ibe  Confederate  States  were  perfectly  be   liberally  construed.      U.  S.  v.  139 

1^.    Bond  V.  Owen,  7  Baxt.  (Tenn.)  Packages,  a  Am.  L.  Reg.  N.  S.  419. 
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President,'  and  the  Secretary  of  the  Treasury  was  authorized  to 
make  rules  and  regulations  for  the  enforcement  of  the  act.*  This 
authority  conferred  upon  the  President  to  declare  certain  states 
in  a  state  of  insurrection,  impliedly  authorized  him  to  declare  the 
insurrection  at  an  end." 

The  court   will  not  take  judicial  no-  Under  that  act,  noofficer  ofthe  E.'siV- 

tice  of  the  fact  thai  a  portion  of  a  state  ed  Stalpi.  civil  or  military,  had  author- 

il  within   the  exceptions  of  the  Presl-  ity  to  grant  permission  to  anj  person 

dent's  proclamation  of  non -intercourse,  to   take  goods  bevond  the  line*  of  the 

Chappeileu.  Olney,  1  Saw^.(U.  S.)40i.  miiitarv     occupation   of   the'  tV/frf 

1.  See  International  Law,  vol.  States,  for  trade,  or  eschsnge  for  the 
Ti,  p.  463.  Under  the  act  of  July  13,  products  of  the  insurgent  state*.  Snell 
1861,  providing  thai  such  intercourse,  v.  Dwight,  110  Mass.  9. 
so  iar  as  licensed  by  the  President,  That  act  empoVFered  the  Secretirr 
ahould  be  "conducted  and  carried  on  of  the  Treasury,  with  the  assent  of  the 
only  in  pursuance  of  rules  and  regula-  President,  to  authoriie  a|cents  to  por- 
tions prescribed  by  the  Secretary  of  chase  the  products  of  the  ConfedEiale 
the  Treasury,"  it  was  held  that  the  States  for  the  C/m'/erf  5/fl/e»,  but  did  not 
President  alone  had  power  to  license  confer  power  to  license  trading  within 
Intercourse,  and  not  the  Secretary  of  the  military  lines  of  the  enemy.  U.  S. 
the  Treasury,  whose  only  function  was  v.  Lane,  B'Wall.  (U.  S.)  1S5;  Maddoi 
to  establish  the  rules  by  which  it  should  v.  U.  S-,  15  Wall.  (U.  S.)  58". 
be  regulated  when  thus  permitted.  The  3.  He  could  enforce  such  regulations 
Sea  Lion,  5  Wall.  (U.  S.)  630;  The  by  penalties.  U.  S.  v.  The  Frands 
Reform,  3  Wall.  (U.  S,)  617.  Hatch,  4  Am.  L.  Reg,  N.  S.  3S9.   And 

The  license  must  have  been  given  by  see  The  Ouachita  Cotton,  6  Wall.  [U. 

the  President.     Licenses  given  by  the  S.)  ^ii;  Hughes  !■.  Oaks,  59  Pi.  St  31. 

military  authorities  were  nullities.'  The  The  contracts  made  In  behalf  of  llie 

Ouachita  Cotton,  6  Wall.  (U.  S.)  ;ii ;  UniUd  Stales  for  the  purchase  oflbe 

Coppell  f .   Hall,  7   Wall.  (U.  S.)'543;  products  of  the  southern  states,  had  to 

McKeei-,  U.  S,  8  Wall.  (U.  S.)  163.  conform  tosuch  regulation..     U.  S.  f. 

The  President,  by  the   proclamation  Lane,  8  Wail.  (U.  S.)  185. 

of  March  31,   1S63,  sanctioned  and  li-  Acts  authorizing   the  imposition  of 

censed   a  partial  restoration  of  inter-  conditions  upon  such  Intercourse,  euch 

course,  subject  to  restrictions  and  reg-  as  the  payment  of  fees,  are  not  uncon- 

ulations  prescribed  by  the  Secretary  of  stitutional.      Hamilton  v.  D  i  1 11  n,  31 

the  Treasury.     U.  S.  v.  Steamboat  Ho-  Wall.  (U.  S.)  73;   Folsom  v.  U.  S.,  4 

meyer,  2  Bond  (U.  S.)  317.    Treasury  Ct.  of  01,  366;  Schooner  Ned,  Blalchf. 

agents  could  license  trading  In  districts  P.  C.  (U.  S.)  119. 

occupied  by  the  federal  forces,  and  a  And  there  can  be  no  intercourse  n- 

license  granted  by  a  treasury  agent  to  cepC  upon  the  terms  and  conditions  im- 

trade  in  a  district  previously  occupied  posed  by  the  statute.    Block  v.  U.  S.,B 

by  the  Confederacy,  raises  a  pretump-  Ct.  of  CI.  461. 

tlon  that  it  was  occupied  by  the  union  Bond  for  Olearanca. — By  U,  S.  Act 

forces  at  the  time  the  permit  was  issued,  of  May  10,  1S62,  the  Secretary  of  (he 

It  is  to  be  presumed,  until  the  contrary  Treasury   was   authorized   to   require 

is  established,  that  a  treasury  agent  in  reasonable  security  that  goods  should 

grantingapermit,  acted  rightly.  Butler  not   be   transported  in  vessels  to  anv 

17.  Maples,  9  Wall.  (U.S.)  766;  U,  S.o.  place    under   insurrectionary  control. 

Weed,  5  Wall.  (U.  S.)  6].  nor  in  any  way  to  be  used  In  giving  aid 

Licenses   under   this   act  were   con-  or  comfort  to  the  enemy,  and  to  cstib- 

trolled  by  the  act  of  July  17,  i86z,  and  llsh   such   general    regulations   as  be 

were  restricted  to  permission  to  trade  deemed  necessary  and  proper  to  cany 

with  persons  not  within  the  prohibition  Into   effect  the   purposes  of  the  act. 

ofthatact.  McKcef.U.S.,8Wall.[U.  And  under  this  act  it  was  held  that  a 

S.)  163.  bond  taken  In  double  the  value  of  tbe 

The   power  of  the  President  to  li-  goods  shipped,  was  a  reasonable  secn- 

cense  Intercourse  was  taken  away  by  rity.     U.  S.  v.  Mora.  97  U.  S,  41J. 

the  actof  July],  iS64(ijSUt.atL.  377,  a.  Chappelle  v.  Olney,  1  Sawy.  (U. 

4  9),  except  in   certain   limited  cases.  S.)  401 ;   Semms  v.  Hartford  City  F. 

Walker  v.  U.  S.,  la  Ct.  of  CI.  408.  Ina.  Co.,  6  BUtchf.  (U.  S.)  445. 
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2.  ESeot  on  Property — a.  GENERALLY. — AH  the  property  within 
the  enemy's  territory  is  enemy's  property  and  subject  to  capture 
and  confiscation.  A  neutral  owning  property  within  the  enemy's 
lines,  holds  it  as  enemy's  property,  subject  to  the  laws  of  war; 
and  if  it  is  hostile  property,  subject  to  capture.*  But  a  citizen 
residing  temporarily  in  an  enemy's  country,  at  the  breaking  out 
of  war,  is  entitled  to  a  reasonable  time  within  which  to  collect  his 
effects,  convert  them  into  manageable  funds,  and  withdraw  with 
them  from  the  country.* 

The  same  rules,  relative  to  the  capture  and  confiscation  of  prop. 
erty,  apply  to  civil  wars  as  to  wars  between  nations.'  During  the 
late  civil  war  in  the  United  States,  there  may  be  said  to  have 
been  four  classes  of  property  :  First,  that  belonging  to  the  hostile 
government  or  employed  in  actual  hostilities ;  second,  that  which 
at  sea  became  the  lawful  subject  of  capture;  /AiVi/,  that  which 
became  the  subject  of  confiscation;  &n6,  fourth,  &  peculiar  de- 
scription known  only  to  the  recent  war,  called  captured  and 
abandoned  property.* 

The  proclamation  at  Preildent  Lin-  Cotton,  BUtchf.  P.  C.  (U.  S.)  644,  rt- 

coin  of  June  13,  1865,  annulling  all  re-  versing  Blatchf.  P.  C.  (U.  S.)  309. 

strictions  previouslj  imposed  upon  in-  But  the  property  must  be  withdrawn 

lernai.  ilomestic,  and  coastiviee  inter-  within  a  reasonable  time,  and   eleven 

CDur«  and  trade,  in  the  territory  of  the  months  after  the  declaration  of  war  is 

Uniltd  Slates  east  of  the  Missifsippl  too  late.  The  St,  Lawrence,  9  Cranch 

river,  in  the  states  theretofore  declared  (U.  S.)  i^o. 

iniasurrection,  took  effect  from  the  be-  A  home  vessel,  withdrawing  herself 

ginning  of  that  day.     U.  S.  v.  Norton,  from  an  enemy's  country  after  the  dec- 

97  U.  S,  1&4;  Lapeyre  v.  U.  S.,  17  Wall,  laration  of  war,  has  no  right  to  carry 

(L'.  S.)  191.  a  cargo  coneisting  of  enemy  properly, 

The  President's   order  of  April  39,  for  the  benelit  of  enemj  owners.  The 

1S6;,  removed,  from  that  dale,  all  re-  Hannah  M.Johnson,  Blatchf,  P.C.(U. 

slrictionR  upon  commercial  intercourse  S.)  160, 

between  Tenntiste  and  New  Orleans.  S.  See   Intbrkational   Law,  vol. 


Bond  V.  Moore,  93  U,  S.  593.  11,  pp,  458,  460. 

The  war  continued  in   Texas   until  4,  The  first  of  these  descriptions  of 

declared  at  an  end  by  the  President's  property,  as  property  of  other  like  kind 

proclamation  of  August  30,  1866,  Phil-  in  ordinary  international  wan,  became, 

ipi  r.  Hatch,  i  Dill,  (U.  S.)  571,  wherever  taVen,  ifso  facto,  the  prop- 

1.  Young  V.  U.  S.,  97  U.  S.  39;  Fair-  erty  of   the    United  Slatei.     The  Bec- 

IST  V,  Hunter,  7  Cranch  (U.  S.)  603.  ond  comprehended  ships  and  vessels. 

But  title  by   capture  can  be  only  set  with  their  cargoes,  belonging  to  the  in- 

up   by   the    organized    and   recognized  surgents  or  employed  In  aid  of  them; 

parties  to  the  war,  or  those  claiming  the  property  in  these  was  not  changed 

under  them.  Huff  v.  Odom,  49  Ga.  395,  by  capture  alone,  but  by  regular  judi- 

Military  forcea  in  the  occupation  of  cial  proceedings  und  sentence.      U.  S.  v. 

friendly  territory  may,  upon   pressure  Klein,  13  Wall,  (U.  S,)  128. 

of  military   necessity,  take  for  public  The     rightful    capture    of   movable 

use,  or  destroy,  private  property  with-  property  on  land,  transfers  the   title  to 

out  first  making  compensation.  Taylor  the  government  of  a  captor  as  soon  as 

:■.  Kasbvtlle,  etc.,   R.   Co^  6   Coldw.  the   capture  is   complete,  which   is  as 

(Tenn.)  646;  9S  Am.   Dec,  474.     And  soon  as  the  property  is  reduced  to  firm 

lee  Wellman  ti.  Wickerman,  44  Mo,  484.  possession.    There   is   no  necessitv  for 

J,  The  John  Gilpin,  Blatchf.  P.  C.  judicial  condemnation,  and   in  this  re- 

(U.  S.)  661,   reveriiinfr  Blatchf.  P.  C.  spect  captures  on  land  differ  from  those 

lU.  S.)  191  ;  The  Sarah  Starr,  Blatchf,  at  sea.     Young  v.   U.   S..  97  U.  S.  39; 

P.  C.  [U.  S.)  650,  rrvtrsing  Blatchf.  Lamar  v.  Browne,  9a  U.  S.  187. 

P.  C.  (U.  S.)  69;  Fifly-Two  Bales  of  Personal  chattels  of  a  non-combatant 
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While  acts  of  the  federal  Congress,  providing  for  the  confisca- 
tion of  property  in  belligerent  states,  were  held  constitutional  and 
justifiable,'  similar  acts  passed  by  the  confederate  Congress,  pro- 
viding  for  the  confiscation  of  the  property  of  union  citizens 
within  confederate  territory,  were  held  illegal  and  void,  and  the 
payment  of  a  claim  due  a  union  citizen  to  an  agent  of  the  Con- 
federacy, in  accordance  with  a  judgment  of  confiscation,  was  held 
no  bar  to  a  subsequent  recovery  of  the  claim.* 

d.  Confiscation  of  Property. — There  were  two  acts  passed 
by  Congress,  during  the  late  civil  rtar,  providing  for  the  confisca- 
tion of  the  property  of  insurgents.  The  first,  passed  August  6, 
1861,  was  directed  against  property  actually  used  for  insurrec- 
tionary purposes,  with  the  knowledge  and  consent  of  the  owner  ^ 

citizen     captured   in   battle   bj   union  considered  as  ■  statute, notoftheCon- 

loldlen  during  the  civfl  war,  and  sold  federacv,  but  of  the  state  in  which  it 

by  the  soldiers  of  the  capturinK  party  iras  enforced ;  and  that  so  coniidertd. 

to  a  citizen,  and  demanded  of  him  by  it  was  unconstitutional  as  not  onljim- 

the  owner   within    twenty-four   hours  pairing,  but  attempting  to  destroj-,  the 

After   capture,  are  subject  to   the  jus  obligations   of  contracts,  and  as  dit- 

toslliiniai.      Elrod     v.    Alexander,    4  criminating   against   citizens  of  lojil 

Heisk.  (Tenn.)  343.     And  see  Chesney  states,  and  refusing  thetn  the  privileges 

V.  Rodgers,  I  Heisk.  (Tenn.)  339.  accorded   lU   own   citizens.    Wiliiamt 

The  confiscation  acta,  therefore,  ap-  v.  BniSy,  96  U.  S.  176;  Shortridge  r. 

plied   to   private   property   alone,  and  Macon,  Chase's  Dec.  (U.  S.]  136;  Ste- 

proceedings  had  to  confiscate  property  vens  ti.  Griffith,  111  U.  S.  48.     Field,  1, 

of  the   confederate  government   were  delivering  the  opfnion  ol  the  court  in 

superfluous,  and   the  informer  therein  this  last  case,  said:    "The  belligemt 

entitled   to  no  share  in  the  proceeds,  rights  conceded  toit  [theConfedentjj 

Titus  V.  U.  S.,  30  Wall.  (U.  S.)  475;  in  theinterests  of  humanity, topierent 

U.S.  11.  A  Tract  of  Land,  1  Woods  (U.  thecruelties  which  would  havefoUoved 

S.)  475.     And  see   U,  S.  v.  Huckabee,  mutual  reprisals  and  retaliations,  were, 

t6  Wall.  (U.  S.)  414.  from  their  nature,  such  only  as  eiiited 

Title  by  capture  cannot  be  set  up  by  during  the  war.     Their  concession  led 

unorganized    marauding    parties  who  to  arrangements  between  the  contend- 

follow   an    army   for   the   purpose    of  ing  parties  to  mttlgate  thecalamltiesof 

plunder.     Worthy  v.  Kinamon,  44  Ga.  the  contest.    It  placed  those  engaged 

aoT.    And    see,   generally,   as    to    the  in  actual  hostilities  on  the  footing  of 

effect  of  war  on  property,   Intxrna-  persons   in   legitimate   warfare,  but  it 

TIOKAL  Law,  vol.   11,  p.  457;   M11.1-  gave  no  sanction  to  hostile  legislslioi'. 

TART  Law,  vol,  ij,  p.  417.  and  in  no  respect  Impaired  tte  riglitl 

1.  These  acts  were  held  a  legitimate  of  loyal  citizens  of  a  loyal  stale."  And 

exercise  of  the  war  power,  and  consti-  see,  to  the  same    effect,  Mclntjit  r. 

tmional.     Miller  u.  U.  S.,  11  Wall,  f  U.  Thomp8on,4HugheB(U.S.)s6s;Dew- 

S.)  294 ;  Schooner  Ned,  Blatchf.  P.  C.  '  "...--'..- 

{U.  S.)  iiq  ;  Semple  v.  U.  S^  Chase's 

Dec.  (U.  S.)  359.     And  see  iHfra,  this  _ ^_j  , „ 

title.  Confiscation  ej  Property.  S.)  69;   Keppel  v.    Petersburg  R.  Cti, 

9.  It  was  held  that  the    confederate  Chase's  Dec.  (U.  S.)  167;  HcComiick 
government  was  nothing  more  than  a  v.  Arnspiger,  j3  Tex.  569. 
military  representative  of  an  insurrec-         8.  la  U.  S.  Stat,  at  L.  319. 
tion  against  theC'nited  Slates,  and  that         To  justify  a  judicial  sentence  of  con- 
legal  rights  could  be  neither  created  nor  demnatlon  under  this  act,  the  hottilc 
defeated  by  its   action ;  that  whatever  use  of  the   property   must  be  proTW. 
efficacy  the  act  possessed,  arose  from  Kirk  v.  Lynd,  to6  U.  S.jis:  Chipman 
the  efficacy  given  it  by  the  individual  v.  Phoenix  Nat.  Bank,  85  N.  Y-M^- 
states  belonging  to   the  Confederacy;         The  act  extends  to  all  descriptions  01' 
that  if  enforced  as  a  law,  it  would  be  property   on   land  and  water.    Union 
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the  second,  passed  July  17,  1862,  was  directed  against  the  estates 
and  property  of  those  who  did  not  cease  to  aid,  countenance,  and 
abet  the  Confederacy.^  Tribunals  and  proceedings  were  pro- 
vided in  both  instances  by  which  alone  the  property  could  be 
condemned,  and  without  which  it  remained  unaffected  in  the 
possession  of   the  owner*      The  acts  proceeded  upon  different 

Ini.  Co.  V.  U.  5.,  6  Wall.  (U.  S.)  759.  enemj  bj  taking  from  its  adherents  the 
And  tiie  emplo3-ment  of  the  phrate  power  to  u«e  their  property  in  aid  of 
"prize  and  capture."  in  declaring  the  the  hostile  cause,  and  it  U  therefore 
propertj  to  be  a  "lawful  subject  of  constitutional.  Miller  v.  U.  S.,  It 
prize  and  capture,"  doei  not  limit  Its  Wall.  (U.  S.)  368.  But  see  the  dissent- 
operation  to  property  taken  at  sea.  U.  Ing  opinion  of  Justice  Field,  Clifford, 
S.  f.  Athens  Armoij,  1  Abb.  (U.  S.)  J.,  concurring,  In  which  he  maintains 
119.  It  was  directed  to  the  confitca-  that  the  act  was  not  passed  in  the  exer- 
tion of  specific  profterty  used  with  the  else  of  the  war-making  power,  but  of 
consent  of  the  owner  to  aid  the  Insur-  municipal  leglalatlon;  that  the  joint 
tection,  and  has  no  reference  to  the  resolution  of  Congress,  passed  contem- 
gullt  of  the  owner  and  can  applj*  onXj  poraneously  with  the  act,  construes  it 
to  visible  tangible  property  which  has  as  penal,  notasawar-maliingmeasure; 
been  so  used.  Phoenix  Bank  v.  RIslejr,  that  it  is  not  directed  against  enemies 
"  but  against  persons  who  have  ci 


An  owner  of  real  property  who  ted  treason,  and  that  the  property  of 
leased  it  to  a  firm  publicfy  engaged  in  persons  charged  with  treason  cannot 
the  manufacture  of  arms  tor  the  Con-  be  confiicaled  by  a  proceeding  in  rtm 
federacy,  the  lease  stating  in  terms  Chat  before  they  are  convicted, 
the  lessees  intended  to  establish  "en-  The  act  applied  only  to  the  property 
glnea,  machinery,"  etc.,  in  the  property  of  persons  who  thereafter  mlgtit  tie 
leased,  was  presumed  to  have  made  guilty  of  acts  of  disloyalty.  Conrad  v. 
the  lease  kaowing  the  purpose  for  Waplej,  96  U,  5. 379. 
which  it  was  to  be  used  and  consenting  ProputT  of  Corporatlou.  —  But 
to  it,  and  his  interest  in  the  properly  neither  act  contemplated  nor  author- 
was  held  to  be  rightfully  conilEcated.  Ized  iheconflscation  of  thepTopertv  of  a 
But  the  presumption  was  otherwise  In  corporation.  Risley  v.  Phoenix  {lank, 
r^ard  to  a.  party  taking  a  mortgage  S3  N.  Y,  3:8;  38  Am.  Rep,  431;  Ellis 
from  the  owner  before  the  lessees  took  v.  Fhenli  Nat.  Bank,  I3  Daly  (N. 
possession,  where   there  was  no  proof  Y.)  177. 

of  consent  by  the  mortgagee  to  the  use  a.  U.  S.  v.  Klein,  13  Wall.  (U.  S.) 

made  ol  the  premises,  beyond  the  fact  138;  Bigelow   v.   Forest,  9  Wall.   (U. 

of  his  having  taken  the  mortgage,  and  -  •              ■     ■           ^.     . 
hii  interest  was  not  confiscable.    Union 
Ins.  Co.  V.  U.  S.,  6  Wall.  {U.  S.)  759. 

Where  a  vessel  and  cargo  sailed  from 

anorthemportin  August,i86i,torWiI-  -    , 

minglon,  N.   C,  an  mtent  to  aid   the  record.     Snow  v.  Grace,  J9  Ari.  .^.. 

Confederacy  would  be  implied,  and  the  The  statute  required  the  proceedings 

vessel  and  cargo  might  be  decreed  for-  to  be  conducted  according  to  proceed- 

feited  under  this  act.     U.   S.   v.   The  ings  in  admiralty  as  near  as  may  be. 

William  Arthur,   3  Ware  tU.  S.)   a-jd.  Phoenix  Bank  v.  Risley,  in  U,  S.  131. 

L  II  Stat,  at  L.  589.     Under  this  act,  They  were  proceedings  in  rem  and 

after  sixty  days  from  the  date  of  Presi-  were  not  governed  by  the  rules  prevall- 

denl    Lincoln's    proclamation   of  July  Ing  In  respect  to  indictments  or  crim- 

15,186),  all   tlie  estates  and   property  inal  informations.   U.  5.  r/.  Clarke  (The 

of  those    who    did   not  cease    10   aid.  Confiscation  Cases),2o Wall. (U.  S.)9i. 

countenance, and  abet  the  Confederacy,  Confiscation  proceedings  under  the 

became  liable   to  seizure  and  confiece-  act  of  August  6,  1861,  and  also  under 

lion.    Wallach    v.    Van    Riswick,   9a  the  Non- Intercourse   Act   of   July  :3. 

U.  S.  107.  1861.  mav  be  taken  by  prfze  courts  as 

The  purpose,  as  well  as  the  justifica-  respects  property  captured  at  cea.  The 

Xon,  of  this  act  was  to  strengthen  the  Sarah  Starr,  Blatcbf;  P.  C.  (U.  S.}  69; 

government,  and  to  enfeeble  the  public  and  a  vessel  may  be  condemned  both 

616 
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principles.  The  object  of  the  first  was  to  authorize  the  capture 
of  property  used  in  aid  of  insurrection ;  the  object  of  the  second, 
to  confiscate  the  property  of  traitors.  Under  the  first  act,  the  fee 
of  property  could  be  condemned  and  sold  ;'  but  the  second  was 
qualified  by  a  joint  resolution  passed  contemporaneously  there- 
with, providing  that  no  proceedings  thereunder  should  work  a  for- 
feiture of  the  real  q^tate  of  an  offender  beyond  his  natural  life* 
so  that  upon  his  death,  the  estate  passed  to  his  heirs  as  if  there 
had  been  no  forfeiture.'     But  this  provision  did  not  leave  the 

>B  a  prize  and  under  thesE  acts  at  the  this  case,  not  because  the  owner  hid 

tame    time.     The    Schooner    Falcon,  subjected  himself  to  punishment,  but 

Blatchf.  P.  C.  (U.  S.)  53.     But  the  ad-  because  the  property  had  becndcToled 

mfralty    jurisdiction    of     the     O'niled  to  the  Insurrection  and  must  suffer  the 

Sta/es  district  courts  does  not  extend  consequences.    The  propertj  was  the 

to  seizures  made  on  land  under  these  offending  thing.      The   condemnation 

acts.     U,  S.  V.  Winchester,  99  U.  S.  371.  was  decreed  because  its  owner  had  yoI- 

The  federal  courts,  in  proceedings  to  untarily  allowed  It  to  become  involred 

condemn   real   estate   or   property   on  In  the  offense.     Kirk  r.  Lrnd.  106  L'.S. 

land,  however,  may  ehape  the  proceed-  316;  Klrlt  v,  Lewis,  4   Woods  (U.  S.} 

ings  in  general  conformity  to  the  prac-  100;  9  Fed.  Rep.  645. 

tice   in   admiralty,  but   isEues   of  fact  3.  11  L".  S.  Stat,  at  L. 627, 

must,  on  the  demand  of  either  party,  It    was    doubted    whether,   under 

be  tried  by  a  jury.     Such  cases  differ  Cm'/ed  Slatei  Const.,  art.  3,  j  3,  pro- 

f  rora    selzurcB    made    on    navigable  vidlng  that  "no   attainder  o(  treason 

where  the  course  of  admiralty  shall  work  corruption  of  blood  01 

J.  S.,  6 
also  Pasteur  f  ,  _,, 

U,  S.  f.  Athens  Armory,  i  Abb.  (U.  should  e 

S.)  119.  offender,  and  it  was  to  meet  Ibis  doi.bl 

SucJi   proceedings  are   not  proceed-  that  the  resolution  was  adopted.   ^V«1- 

ings  in  admiralty,  though  in  rem  and  lach  »,  Van  Riswick,  91  U.  S.  101. 

conforming  to  admiralty  procedure,  and  All  that  could  be  sold  by  virtue  oi  1 

hence  a  writ  of  prohibition  to  the  dia-  decree  of  confiscation  was   a   right  to 

trlct   court   will  not  lie  in  such  cases,  the  property  seized,  terminating  with 

Ex  p.  Graham,  10  Wall.  (U.  S.)  541.  the  life  of  the  person  for  whose  act  it 

Proceedings  under   these  acts   must  had  been  seized.     Bigelow  r.  Forrest, 9 

conform  to  the  course  of  the  common  Wall.  (L".  S.)  339;  Slidell  i-.  Huppen- 

law  in  respect  to  the  trial  of  issueB  of  bauer,    27    La.    Ann,    383;   Avegno   ;■. 

fact  and  exceptiont  to  evidence,  and  can  Schmidt,  35  La.  Ann.  ^65.     And  a  de- 

only  be  reviewed  after  final  judgment  cree  condemning  the  fee  could  have  no 

or  decree   on  writ  of  error,  that  writ  greater  effect  than  to  subject  the  life 

being   the  process  by  which  common-  estate  to  sale.     Day  v.  Micou,  tS  WalL 

law  proceedings  are  reviewed.    Semple  (U,  S.)  156.     And  see  Burbank  r.  Con 

V.    U.    S.,   Chase's  Dec.  (U.   S.)  ajg;  rad,  96  O.  S.  391;  Waples  i.  llav*,  loS 

Morris'  Cotton,  8  Wall.  (U.   S.)  507;  U.  S.  6. 

Armstrong's  Foundry,  6  Wall.  (U.  S.)  Where  the  marshal's   deed  assumed 

766;  Brown  r>.  U.  S.,  McCahon  (Kan.)  to  convey  the  fee,  It  was  held  that  the 

339;  t  Woolw.  (U.  S.)  19S.  purchase'r,  evicted  after  the  death  of 

U.  S.  Act  March  3,  1E63,  giving  the  the   offender   whose   estate   had  been 

district  court  for  the  territory  of  Netu  confiscated,  could  not  hold  the  govern- 

.Affx/cd  jurisdiction  over  all  cases  which  ment  liable  on  the  deed  for  the  pur- 

ahould  arise  in  the  collection  district  of  chase-money.     Waplea  v.  U.  S.,  16  Ct 

Paso  del  Norte,  in  the  administration  of  CI.  136. 

of  revenue  laws,  does  not  warrant  pro-  8.  This  provision   was  Intended    for 

ceedings    aguinat    lands    in    El   Paso,  the    tienefit    of   the   heirs  excluslvelv. 

Ttxaa.  under  the  act  of  July  17,  1862.  Wallach  v.  Van  Riswick,  91  U.  S.  J07: 

U.  S.  t:  Hart,  6  Wall.  (U.  S.)  770.  Pike  r.  Wassell,  94  U.  S.  711. 

1.  The  condemnation  was  decreed  in  The  effect  of  a  decree  of  condemna- 
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offender  still  seised  of  an  estate  expectant  on  the  determination  of 
a  life  estate  which  he  could  sell  and  convey ;  while  the  forfeiture 
lasted,  it  was  complete.* 

tion  under  the  statute  Is  to  lake  from  that  was  seized,  nor  in  the   purchaser, 

the  offendeT  all  estate,  leaving  him  only  whose  Interest  ceaees  with  the  life,  It 

the  naked  capacity  to  Iranamlt  to  hii  muet  remain  in  the  person  whose  estate 

hein.    Szy  wanski   v.   Zunls,   30  Fed.  has  been  seized.  The  argument  ig  more 

Rep.  361.  plausible  than  sound.     It  ia  a  maxim  of 

The  heir  of  anj  person,  whose  lands  the  common  law  that  a  fee  cannot  be  In 
h»Ye  been  condemned  as  forfeited  un-  abeyance.  It  resls  upon  reasons  that 
'  '  '  "  m  after  the  now  have  no  existence,  and  it  is  not 
'.  Forrest,  9  now  of  universal  application.  But  if  it 
were,  t>eing  a  common-law  maxim.it 
such  grantor  the  must  j'ield  to  statutory  provisions  In- 
B  at  law.  subject  to  consistent  with  It;  and  It  is,  therefore, 
his  debts  created  previously  to  the  act  of  no  weight  in  the  inquiry  what  was  In- 
fer which  his  estate  was  confiscated,  tended  by  the  Confiscation  Act  and 
Wallach  1!.  Von  RUwick,  3  McArthur  concurrent  resolution.  Undoubtedly 
(D.  C.)  168.  there  are  some  anomalies  growing  out 

T)ie  heirs  apparent  or  presumptive  of  of  the  congressional  legislation,     .    .     . 

one  whose  lands  are  confijcated  have,  but  it  Is  the  duty  of    the  court  to  carry 

In  regard  to  such  lands,  a  right  to  pro-  Into   effect    what    Congress    intended, 

test  their  eslale  from  forfeiture  or  in-  though  it  must  be  by   denying  the  ap- 

cumbrance.    And  where  the  purchaser  plicability  ofsomecommon-lawmaxlms, 

at  a  condscatioD    sale   refused   to  pay  the  reasons   of   which  have  long  since 

taxes  on  the  lands,   in  order  that  by  disappeared.     It   has   not    been   found 

Inlying  them  at  a  sale  for  delinquent  necessarv  in  England  to  hold  that  a 

taies  bis  title  might   lie    perfected,  a  reversion  remained   in  a  traitor    after 

proper  case  for  equitable  relief  Is  pre-  his  attaint,  though  the  statutes  declared 

MOted.    Pike  r.  Wassell,  94  U.  S.  71  [,  that  the  forfeiture  shall  be  during  his 

meriiiiffi  Dill.  (I'.  S.)  555.  natural  life  only.  We  are  not,  therefore, 

Proceedings  being  taken  under   the  called  upon  to  determine  where  the  fee 

confiscation  acts  agairist  mortgaged  real  dwells,  during  the  continuance  of  the  in- 

ettate,  B.  the    mortgagee,   intervened,  terest  of  a  purchaser  at  a  confiscation 

and  upon  the    condemnation  and  sale  sale,  whether  in  the  United  Slalei  ar  \a 

of  the  estate  to  C,  the  proceeds  were  the  purchaser,  subject  to bedefcatedby 

paid  to  him  under  the  decree  of   court,  the  death  of  the  offender  whose  estate 

Afler  the  death  of  the  original  owner  has  been  confiscated.     That  it  cannot 

and  mortgagor,  suit  was  brought  on  be-  dwe!lintheofFender,we  have  seen  is  evi- 

half  of  his  heirs  to  recover  possession  of  dent ;  for,  if  it  does,  the  plain  purpose 

Oie  property,  and  it  was  held  that  C  ac-  of  the  Confiscation  Act  is  defeated,  and 

quired  only  the  life  estate  of  the  origi-  the  estate  confiscated  is  subject  alike  in 

nai  owner  whose  heirs  were  entitled  to  the  hands  of  the  Unittd  Slalet  and  of 

recover,  and  that  neither  he   nor   the  thepurchaser,  to  a  paramountrightre- 

Uniltd  Stales  was  subrogated  to  the  maining  in  the  o^ender.     If  he   is  a 

r^hts  of  the  mortgagee,  B.     Waples  v.  tenant  of  the  reversion  or  of  a  remain- 

Hajs,  loS  U.   S.  6.     And  see   Pende-  der,   he   may   control    the  use   of  the 

gut  V.  Schawlz,  30  La.  Ann.  590.  estate,  at   least  so   far   as   to   prevent 

1.  In  Wallach  i>.  Van  Riswick,92  U.  waste.    That  Congress  intended  such 

S.  101,  Strong,  J.,  In  delivering  the  opin-  a    possibility,   is   incredible.     If  it   be 

lonorthecourt,  said:  "It  Isargued,  on  contended  that   the   heirs  of  Wallach 

behalf  of  the  defendant,  that  because,  cannot   take  by  .descent,  unless   their 

under  a  confiscation  sale  of   land,  or  of  father,  at  his  death,  was  seised  of  an 

estate  therein,  the  {purchaser  takes  an  estate  of  inheritance,  e.  g^  reversion  or 

interest  terminable  with  the  life  of  the  a  remainder — it  may  be  answered  that, 

person  whose  property  has  been  confis-  even  at  common  law.  it  was  not  alwavs 

cated,  the  fee  must  be  somewhere;   for  necessary  that  the  ancestor  should  be 

His  said  that  a  fee  can  never  bein  abey-  seised  to' enable  the  heir  to  take  by  de- 

anee;   and  as  the  fee  ciiunot  be  In  the  scent.     Shelley's  Case  is,  that,  where 

Untied  Stain,    they   having   sold   all  the   ancestor    might   have   taken   and 
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By  the  act  of  1861,  one  half  the  proceeds  of  a  forfeiture 
went  to  the  informer,  but  under  the  act  of  1862,  the  whole  went 
to  the  government,'  and  by  this  last  act  all  sales,  transfers,  and 
conveyances  of  any  property  liable  to  confiscation  thereunder, 
made  after  the  expiration  of  sixty  days  from  the  President's 
proclamation,  were  declared  void.* 

The  President's  proclamation  of  amnesty  and  pardon  did  not 
affect  cases  where  the  property  had  been  already  condemned  and 
sold  under  the  provisions  of  these  acts,'  a^nd  the  proceeds  had 

been   seised,    the    heir    ih&ll    Inherit,  the  original  owner  of  the  land,  releu- 

,     .     .     If  it  were  true  that,  at  common  Ing  to  the  purchaaer  all  his  iotemt  of 

law,  the  heirs   could  not  take  in   anj  every  kind  therein,   and  conveDanting 

case    where   their    ancestor    was   nyt  against  the  claims  of  all  persons  cl*in>- 

aeised  at  his   death,  the    present  case  ing  under  him,  is  valid  to  convej  Ihe 

must  be   determined    bv   the   statute,  fee  In  the  land,  and  his  heira  afler  hit 

Wallach  was  aeised  of  the  entire  fee  of  death    cannot    recover   It.    Mas<m  c. 

the  land  before  its  confiscation,  and  the  Tuttle,  75  Va.  105. 

aclof  CongreM  interposed  to  take  from  1.  U.  S.   v.   [756   Shares  of  Capitil 

him  that  seisin  for  a  limited  time.  That  Stock,  j  Blatchf.  (U.  S.)  231. 

it  was   competeDt  to  do,  attaching  the  But  that   act  gave  the  infonner  no 

limitation  tor  the  benefit  of  the  bein.  such  {niereat  in  the  property  seized  ai 

It  wrought  no  corruption  of  blood."  would    prevent    the    attorney  geneial 

And  see,  to  the  same  effect,  Shields  v.  from  dismissing  the  suit.     He  Is  oeitber 

Shiff,  36  La.  Ann.  644,  Id  which  case  it  a  party  to  the  suit,  nor  entitled  to  be 

was   Bald  that  during    the   life  estate  heard  as  such  at  any  st^e  of  the  pro- 

the   fee   dwelt  in  the  government.   In  ceedings.     Confiscation  Cases,  7  Walt, 

trust  for,  and  for   the  use  of,  the  pre-  (U.  S.)  4U.. 

■umptive  heirs  of  the  offender.      The  The  inlormer  must  be  a  party  to  the 

property  becomes  the  property  of  the  original  proceeding  in  order  to  share 

United  Statei  from  the  date  of  the  de-  in  its  benefits,  and  la  then  liable  for 

cree.     Semmes  v.  U.  S.,  gi  U.  S.  11.  costs,  and  he  cannot  assert  hinuelf  u 

Where  the  owner  of  lands  sold  un-  an  informer  after  the  attorney  general 
der  conRscation  proceedings,  purchased  has  instituted  proceedings  for  the  tole 
them  under  the  decree,  and  on  receiv-  use  of  the  government.  Fmacis  v. 
ing  the  marshal's  deed  therefor  sold  U.  S.,  5  Wall.  {U.  S.)  338. 
them  to  a  third  parly  In  fee,  by  an  a.  12  U,  S.  SUt.al  L.637.  This  provl- 
authentic  act  of  sale,  with  all  legal  slon  only  int-alidated  such  iransaclion* 
warranties,  upon  his  death,  his  heirs  at  as  were  against  any  proceedings  taken 
law  may  sue  such  third  partr  for,  and '  by  the  £/i*ifei/5/afpf  forthecondemni- 
recover  the  possession  of,  the  lands,  tion  of  the  property.  They  are  not  void 
French  v.  Wade,  loj  U.  S.  132,  The  as  between  the  parties,  or  against  any 
only  effect  which  could  be  invoked  other  party  than  the  United  Statu. 
from  the  violation  of  the  warranty,  Conrad  v.  Waples,  06  U.  S.  179;  Bstes 
would  be  that,  because  other  property  v.  U.  S.,  4  Ct  of.  C!,  569;  Gatbrsith  v. 
of  the  ancestor  warrantor  had  come  McFarland,  3  Coldw.  (Tenn.)  267;  91 
into  the  possession  of  the  plaintiffs  as  Am.  Dec.  aSi. 

heirs,  a   right  of  action   against  them  Sales  of  property  prior  to  the  pTOC- 

ealsted  upon    the   ancestor's  warranty,  latnation    are    not    affected,    althoi^h 

Szywanski  t:  Zunts,  20  Fed.  Rep.  361.  the  deed  is  not  recorded.     Burbank  c. 

A  release  without  warranty,  given  the  Conrad,  96  U.  S.  291. 

purchaser  by  the  offending  owner,  does  I.  It   did   not  give    back  properly 

not   complete   and    validate    the  title,  which  had  been  sold,  or  any  interest  in 

which  is  inefiectlve  beyond  the  life  of  it,  either  In  possesion  or  expectaocj. 

such   owner,  and  his  release  does  not  Wallach  -v.  Van  Kiswick,  93  U.  S.mi\ 

enlarge   it.     Chaffraii   v.  Shiff,  93  U.  Semmes  v.  U.  S„  91  U.  S.  21 ;  V.  S.  f- 

S.  314.  Clarke  (Confiscation  Cases).  30  W*1L 

But  where  the  proceedings  of  con-  (U.  S.)  92;  Chaffraii  i-.  Shiff.gsU.S. 

demnation  are  void,  and  nothing  passes  214;  Bragg  v.  Lorio,   i  Woods  (V.  S.) 

to  the  purchaser,  a  quit-claim  deed  by  109.  And  see,  generally,  as  to  the  effect 
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been  paid  into  the  treasury,  although  these  facts  could  be  pleaded 
as  a  defense  to  condemnation  proceedingg.* 

The  proceedings  under  these  acts  were  not  merely  in  rem  against 

offending  property,  but  the  right  to  condemn  depended  upon  the 
delictumoi  the  owner,  whp  had  to  be  made  a  party  and  duly  served 

of  amncBtj  and  pardon.  Paroon,  vol.  The  pardon   in   releasing   Che  oftenM, 

17,  p.  317.  obllteratlnK  ft  In  legal  contemplation, 

While  a  ful)  pardon   releases  the  of-  removes    the  ground  of  the  forfeiture 

fender  from  all  disabilities  imposed  by  upon  which  the  decree  rests,  and  the 

the  offense  pardoned,  and  restores  to  lource  of  title  is  then  gone." 

him  all  hiBc!*11riKhts,ltdoesnotBflect  1.   Armstronj^'s     Foundry,   6    Walt, 

any  rights  which  have  vested  in  others  (U.  S.)  766;    Kirk  f.  Lynd,   io6  U.  S. 

directly  by  the  execution  o£  the  judg-  315 ;  U.  S.  v.  Athens  Armory,  a  Abb. 

tnent  for  the  offense,  or  which  had  been  (U.  S.)  139. 

acquired  by  others  while  that  judgment  The  claimant  Is  entitled  to  the  beoeflt 

was  in  fort;c  ;  and  if  the  proceeds  of  the  of  amnesty  to  the  same  extent  as   he 

property   of   the   offender  told   under  would  be  entitled  to  the  beneHt  of  par- 

jndgment,    have   been    paid    Into  the  don,  but  in  pleading  an  amnest*  proc- 

treasury,  the  right  to  them  has  so  far  lamation.  It  must  be  averred  that  the 

become  vested  in  the  United  States  that  pleader  Is  not  within  any  of  the  excep- 

they  can  be  recovered  only  through  an  ttons  in  the   proclamation.    St,   Louis 

act  of  Congress.     Moneys  once  in  the  Street   Foundry,  6  Wall.   (U.S.)  770, 

treasury  can  be  withdrawn  only  bv  an  note.     See  also  Knote  v.  U.  S.,  95  U. 

appropriation  by  law.     Knote  v.  U.  S.,  S.  149. 

9S  U.  S.  149.  But  a  pardon  may  be  partial  or  sub- 
But  though  property  has  been  sold,  ject  to  conditions,  provided  the  condl- 
until  an  order  of  distribution  «f  the  tions  are  lawful.  U.  S.  v.  Six  Lots  of 
proceeds  is  made,  or  until  the  proceeds  Ground,  i  Woods  (U.  S.)  337.  And 
are  actually  paid  into  the  hands  of  the  one  accepting  and  pleading  a  pardon 
party  entitled,  as  informer,  to  receive  becomes  bound  by  the  conditions, 
them,  or  into  the  treasury  of  the  furVerf  Brown  v.  V.  S^  I  Woolw.  (U.  S.)  19S. 
Slates,  they  are  within  the  control  of  Hence,  where  the  pardon  contained 
the  cou  rt ,  and  no  vested  right  to  them  a  condltionlbattheone  towhom  it  was 
accrues  so  as  to  prevent  the  pardon  granted  should  not  claim  any  of  his 
from  restoring  them  to  Che  claimant,  property,  or  the  proceeds  thereof,  that 
Brown  x:  U.  S.,  i  Wooiw.  {U.  S.)  198,  had  been  sold  by  the  orijer,  judgment, 
affirmed  sub  nom.  O^bom  v.  U.  S.,  91  or  decree  of  a  court,  under  the  contisca- 
O.  S.  474;  Knote  v.  U.S.,  95  U.  S.  149.  tion  laws  of  the  United  States,  it  waa 
It  would  seem  that  merely  deposit-  a  bar  to  s  claim  for  the  proceeds.  U. 
Ing  the  proceeds  of  the  forfeiture  in  one  S.  v.  Six  Lots  of  Ground,  i  Woods  (U. 
of  the  public  depositories,  to  the  credit  S.]  134. 

of  the  United  States,  does  not  amount  But  a  condition  annexed  to  a  pardon 
to  paying  it  into  the  treasury  so  as  to  that  the  recipient  shall  not,  by  virtue 
prevent  its  being  refunded.  8  Op.  Alty,  of  it,  claim  any  property,  or  the  pro- 
Gen'l  381.  And  see  Knote  v.  U.  S.,  91;  ceeds  of  any  property,  sold  by  the  or- 
U.  S.  ijj.  der,  judgment,  or  decree  of  a  court. 
Field,  J.,  delivering  the  opinion  of  under  the  confiscation  laws  of  the 
the  court  In  Osborn  v.  U.  S.,  91  U.  S.  United  States,  does  not  preclude  him 
474,  said :  "  But  it  is  contended  that,  as  from  applying  to  the  court  for  the 
the  bonds  were  forfeited  to  the  govern-  proceeds  of  a  confiscated  money  bond 
ment  by  the  decree  of  the  district  secured  by  mortgage,  which  were  col- 
Court,  there  can  be  no  restitution  ex-  tected  by  theofficersof  thecourt.in  part 
cept  by  grant  or  conveyance  of  some  by  a  voluntary  payment  by  the  obligors, 
kind  from  the  government,  and  that  the  and  in  part  by  a  sale  of  the  lands  mort- 
proprietary  interest  of  the  government  gsged.  The  condition  is  only  intended 
can  only  be  disposed  of  by  an  act  of  to  protect  purchasers  aC  judicial  sales 
Congress.  The  answer  is  that  the  for-  decreed  under  the  confiBcaCion  laws, 
feiture  results,  not  from  the  decree  of  from  any  claim  of  the  original  owner 
the  coiTt.  but  from  the  offense  which  for  the  property  sold  or  the  purchase- 
Ihe  decree  establishes  and  declares,  monev.  Osborn  v.  U.  S.,  qi  U.  S.474, 
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by  order  of  publication  or  otherwise  ;*  and  in  order  that  such 
proceedings  might  be  upheld,  it  had  to  be  shown  that  the  laws  had 
been  strictly  complied  with  *  A  seizure  of  the  property  was  neces- 
sary,' and  neither  the  act  of  1861,  nor  that  of  1862,  contemplated 

1.  Chapman  v.  Phoenix  Nat.  Bank,  seizure,  nothing  passed  to  the  Umilrd 
Sj  N.  Y,  437.  In  this  cflBC  ihe  qiiSBtion  Slalea  by  the  decree,  or  to  bim  by  pnr- 
was  ttB  to  the  validity  of  the  confisca-  chase.  The  general  language  of  descrip- 
tion of  certain  shares  of  bank  stock  tion  in  his  deed  will  not  operate  ai  i 
owned  bv  one  Verina  S.  Moore,  whose  warranty  to  affect  this  presmnptlOD. 
name  by  marriage  became  Verina  S.  Waples  v.  U.  S.,  no  U.  S.  630, 
Chapman,  she  having  been  married  Proceedings  under  these  acts,  tl- 
before  the  institution  of  the  confisca-  though  in  the  nature  of  proceedings 
tion  proceedings.  At  the  time  of  their  in  rem,  operate  only  to  divest  the  titlf 
Institution  she  was  within  the  confed-  of  the  party  allegeci  to  be  the  owner  of 
erate  lines,  and  the  proceedingi  were  the  property  seized,  and  judgment  of 
had  in  the  federal  court  of  JVew  l*or*.  confiscation  and  forfeiture  does  not 
She  was  named  in  the  proceedings  as  divest  or  affect  the  title  of  third  per- 
Ver.  S.  Moore,  and  had  only  twenty  sons  originating  prior  to  the  seiinre.or 
days  within  which  to  appear.  The  of thcrealownernDtproceededagtinEt. 
court  said,  in  denying  validity  to  the  Risley  if.  Phoenin  Bank,  83  N.  Y.  3(8; 
confiscation,  that  "  the  fatal  defect  to  38  Am.  Rep.  431 ;  affirmed  in  Phoenii 
the  proceedings  now  under  consldera.  Bank  i'.  Ristey.  iii  U.  S.  115. 
tion  is,  that  the  owner  of  the  property  3.  Chapman  v.  Phoenii  NaL  Bsnk, 
was   in   no  way  brought  into   court.^'  85  N.  Y.  437. 

The  court  cited  Windsor  t:  McVeigh,  A  marshal's  deed,  including  a  parte] 

93  U.  S.  474;   Day  ji.  Micou,  18  Wall,  of  land  not  mentioned  either  i"  •■--■- 

(U.S.)  156;  Conrad  f.  Waples,  96  U.    ' "--   -"     -^-      -     - 

S.  179;  Risley  V.  Phoenix  Bank,  83  N. 

Y.  3iS;38  Am.  Rep.  43" ■  ,-            ._    .      .    , 

In   Day  r.  Micou,  18  Wall.   (U.S.)  eel.    Burbank  «.  Semmes.  99  U.  S.  138. 

156,  it  was  held   that  in  condemnation  Where landsare  seizedandproceeded 

proceedings  under  Ihe   act  of  1S62,  the  against,  and  after  the  libel  is  filed  it  i< 

property  and   estate    of    persons    not  amended  so   as  to  include  other  lindi 

made   parties   to   the   proceedings,  re-  not  seized,  an  intervening  attachment 

mained    unalTected   by   the   decree   of  levied  by  the   owner's  credlton  upon 

condemnation  and  the  sale  thereunder,  the  latter  lands  will  secure  a  priority  to 

One  whose  property  is  sought  to  be  one  claiming  thereunder  over  ■  par- 
condemned  may  appear  and  defend,  chaser  under  the  confiscation  proceed - 
and  have  a  writ  of  error  to  review  the  ings.  Pike  v.  Wassell.  94  U.  S.711. 
proceedings,  and  this  though  he  is  an  8.  Salxnra  ll«c«aMr7. — A  seiinre  o( 
alien  enemy.  McVeigh  v,  U.  S.,  11  the  property  is  nececeary  to  give  the 
Wall.  (U,  S.)  159;  Buford  v.  Speed,  11  court  jurisdiction  for  its condemn»tioD. 
Bush  (Ky.)338;  U.S.?-.  1756  Shares  of  Miller  v.  U.  S.,  11  Wall.  (U.  S.)t%: 
Stock,  5  Blatchf.  (U.  S.)  13s,  Pelham  ti.  Way,  15  Wall.<U.  S.)  Mi: 

Bv  the  decree  of  condemnation,  the  Brown  *,  Kennedy,  [^  Wall.  (C'.  S.) 
Ua'iled  Stales  acquires  only  the  estate  597;  U.  S.  v.  Clarke  (The  Conlisc*tion 
which,  at  the  time  of  the  seizure,  the  Cases),  »o  Wall.  (U.S.)  108;  Piker, 
alleged  offender  actually  possesses,  not  Wassell,  94  U.  S.  711 ;  U.  S.  i'.  Stevtn- 
what  he  may  have  appeared  from  the  ion,  3  Ben.  [U.  S.)  119;  Ehincau  r.  U. 
public  records  to  have  possessed,  by  S.,  i8Ct.  of  CI.  230.  For  the  bar  oflhe 
reason  of  the  omission  of  his  vendees  confiscation  acts  applies  only  to  prop- 
to  record  an  act  of  sale  to  them;  and  erty  seized  thereunder.  Elgee  i'.  LovelL 
only  that  estate,  whatever  it  may  be,  1  Woolw.  (U.  S.)  103. 

Esses  by  the  marshal's   sale  and  deed.  Iti  U.  S.  t.  Winchester,  99U.S.371. 

irbank    v.    Conrad,   96    U.    S.    agi,  the  decree  of  confiscation  was  heldil- 

affirming   17  La.   Ann.  152.     See  also  legal  and  void  for  want  of  an  eiecotite 

Conrad  V.  Waples,  96  U.  S.  179.     The  seizure, 

purchaserunder  the  decree  ispresumed  As  t 

to  know  that  if  the  offender  had  no  es-     land,    s._ _.   __ 

tate  in  the  premises  at  the  time  ot  the  (U.  S.)  331  ;  Bragg  r.  Lorio.  i  Woods 
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any  proceedings,  as  in  admiralty,  where  there  existed  no  specific 

property  or  proceeds  capable  of  seizure  and  capture.^ 

The  rights  of  mortgagees,  and  others  having  liens  upon  the 
property,  are  not  affected  by  its  confiscatton  and  sale.^ 

<U.S.)aOQ;  U.S.u.Clarke  (The  Con-  But   In   the   absence   of  the   owner, 

fiicatlon  Cases),  lo  Wall-  (U.  S.)  93.  ihares  of   stock  in  a  corporation  can 

The    dUtrict    court  of   the    United  be  proceeded  against  oa\j  In  the  dis- 

S/a/M  being  acourt  of  limited  jurisdic-  trie t  where  the  corporation  is  located. 

lion,  the  record  should  show  that  It  had  U.  S.  -u.  1756  Shares  of  Capita!  Stock,  j 

juriulictton  ;  and  where  It  does  not  ap-  Blatchf.  (U.  S.)  331. 

pear  that  there  ha«  been  an   order  of  1.  In  Morris  ».   U.  S^  7  Wall.  (U. 

•eizure  of  property,  or  a  return  of  sel-  S.}  578,  an  information  was  exhibited 

zure  by  the  officer,  Che  decree  of  the  alleging  In  lubBtance  that  certain  bales 

court  is  B  nullity.     Mason  v.  Tuttle,  75  of  cotton  had  become  the  property  of 

Va.    J05.     The   facts  upon   which  the  the  United  Sla/ei  through  the  surren- 

jurisdiction  of  the  Uniftd  Sla/es  caurU  .derof  the  Confederate  General,  Taylor, 

reiU,  must  appear  in  tome  form  upon  or  otherwise  had  become  liable  to  sei- 

the  record,  and  when  such  facts  do  not  zure  and  condemnation  under  the  acts 

thus  appear,   the  proceedings  are  void,  of  1S61  and  1863;   that  this  cotton  wa« 

and  mav  be  so  treated  by  other  courts,  stored,   until   some   day  In    April   not 

Duncan  v.  U.  S.,  18  Cc.  of  CI.  330.  specified,  in   the  warehouse  of  the  de- 

A   return  by  a  marehal  that  he  has  fendant,  and  onsomeday,  notipecilied, 

"arrested   the   property   within   men-  in  the  year  l86j,  was  removed  by  him 

tloned."  signilies  that  he  has  actuallr  and  sold,  and  that  the  defendant  had 

taken  It  Into  his  custody  and  under  his  appropriated  the  proceeds   to  his  own 

control.    Pelham  V.  Rase,9  Wall.  (U.  use.     The   information  did  not  allege 

S.)  103.      And  see  Brown  v.  Kennedy,  that  the  cotton  was  at  the  time,  or  had 

15  Wall.  (U.  S.J  591.  ever  been,  in  any  place  where  it  could 

auMM  In  AeUon. — By  seizure   of  a  be  seized,  or  that  any  proceeds  of  the 

thing    is   meant     the    physical    taking  sale  existed  in  any  such   form  as  to  be 

Into  custody,  as  applied  to  subjects  ca-  capable  of  seizure.     It  was  held  that 

pable  of  manual  delivery,  and  in  order  the  Information,  at  most,  presented  onlj 

to  effect  the  seizure  ot  a  promissory  a  case  of  the  unlawful  conversion  of 

note,  it  JB  necessary  for  the  marshal  to  property,  and   that   for  the  redress  of 

take  it  into  hfs  actual  cuitodr  and  con-  such  injurv,  a  proceeding  by  Informa- 

trol.    Pelham   v.    Rose,  9   Wall.   (U.  tion  could'not  be  sustained. 

S.)  103.  a.  Day  V.  Micou,   18  Wall.  (U.   S.) 

Where  a  debt  is  sought  to  be  con-  156;  Union  Ins.  Co.  1..  U.   S.,  6  Wall, 

demned,  the  admiralty  proceedings  in  (U.  S.)  759.     And  see  Waples  v.  Havs, 

cases  of  foreign  atUchment  should  be  loS  U.  S.  6;   Pike  v.   Wassell,  94   U. 

(oliowed,  aiid  the  debtor  be  required  to  S.  711. 

answer  under  oath  as  to  the  debts,  cred-  Such   proceedings  and   sale  do  not 

its,  or  effects  of  the  defendant  in  his  affect  the  rights  of  a  mortgage  in  favor 

hands.     Something  more  is  necessary  of    third    persons    on    the     property, 

than  the  mere  statement  of  the  mar-  which  goes  to  the  government   or  to 

thai  that  he  has  attached  or  seized   a  the  purchaser  cum  onere.     Avegno  v. 

certain  sum  of  money.     Phoenix  Bank  Schmidt,  35  La.  Ann.  _i;8j. 

f.Risiev,iit  U.S.I3J.    SeealsoAlex-  Mortgagees  are   not  bound  to  come 

andria  V.  Fairfax,  9J  tJ.  S.  774.  In  and  assert  their  claims.    Their  In- 

But  where  the  marshal  returned  that  terests  do  not  pass  to  the  purchaser  at 

he  bad  attached  the   bond,  mortgage,  the  sale,   and   they   remain  unaffected 

and  credit,  and  the   decree   expressly  by  the  decree  of  condemnation^nd  the 

condemned   the    bond,  mortgage,   and  sale   thereunder.     Day  v.    Micou,    18 

credit,  the  debt  was  held  to  be  effcc-  Wall.  (U.  S.)  156. 

tively   confiscated.     And   a   seizure  of  Lienors  have  no  right  to  intervene, 

stock  "  by  serving  a  notice  of  said  seiz-  as  their  liens  are  not  disturbed  by  the 

are  personally  upon  the  vice-president  proceedings.     U,    S.  ■o.   Clarke    (The 

or    president    of   the  company"   was  Confiscation  Cases),  3o  Wall.   (U.S.) 

adjudged   a   sufficient   seliure.     Miller  114.     See  also  Ludlow  o.  Ramsey,  ti 

V.  U.  S,  II  Wall,  (U.  S.)  368.  Wall.  (U.  S.)  581. 
621 


)v  Google 


IOmU  of  Wu.  WAR.  XSM  Ml  fnvnj. 

c.  Captured  or  Abandoned  Property. — All  persons  in  the 

military  or  naval  service  of  the  United  States  were  prohibited  from 
buying  or  selling,  trading,  or  in  any  way  dealing  in,  captured  or 
abandoned  property,  and  were  required  to  turn  over  any  siidi 
property  coming  into  their  possession  or  control  to  the  proper 
agent  of  the  United  States  without  delay.* 

By  act  of  Congress,  passed  in  1863,  provision  was  made  for  the 
collection  of  all  captured  or  abandoned  property,  which  was  re- 

f  Hired  to  be  turned  over  to  agents  of  the  treasury  department. 
he  act  had  reference  only  to  the  late  civil  war,  and  was  in  force 
for  a  limited  period  only,  the  last  case  arising  under  the  act  being 
decided  by  the  court  of  claims  in  1883.*  By  the  provisionsof 
that  act  the  treasury  agent  was  directed  to  sell  such  property  at 
public  outcry,  and  pay  the  proceeds  into  the  national  treasury,* 
the  government  constituting  itself  trustee  of  the  fund  for  the 
original  owner,*  who  was  allowed  to  prefer  his  clajm  in  the  court 
of  claims,"  and,  upon  proof  of  his  ownership  and  right  to  the 

The  belre  of  one  wtioee  propertj  has  freedmen    and    the    lupport  of   thor 

been  confiicated  are  not  third  parties  ichooU.     Fluker  v.   U.   5^   14  Ct.  of 

quoad  such  property  during  the  exist-  CI.  153, 

cncc  of  ttie   iife  estate.     Hence,  they  In  making  the  lale  of  the  propertj, 

are   affected   and  bound   hy   the  fore-  neither  the  treasury  agent,  nor  Hie  anc- 

cloture  of  a  pre-eiistlnr  mortgage  on  tloneer  emplojed  by  him,  hai  authority 

Buch  property,  and  by  the  diveiture  of 

the  title   to  the  fee  operated  bj  such 

proceedings.     Shields  o.  Shiff,  36  La.  6  Cf .  of  CI.  103. 

Ann.  644.  It  was  the  purpose  of  the  act,  in  sd- 

1.   United  Stales  Rev.  SUt.,  4  S3'^i<  ditlon  to  the  Abandoned  or  Captuied 

13  U.  S.  Stat,  at  L.  811.  Propertj' Ac t, July 3, 1864(11  U.S.Stat. 

>.   u  U.  S.  Stat,  at  L.  830 1  Hodges  v.  atL.375},todisposeor  all  funds  denied 

U.  S.,  18  Ct.  of  CI.  700.     But  see  re-  from    captured   property   by  bringing 

porter's  note  to  this  case,  where  It  Is  them  within  the  operation  of  the  Abin- 

said  that  since  that  decision  ■  claim  had  doned  or  Captured  Property  Act.ind 

been  filed  under  a  special  act  of  Con-  thereby  obviate  the  necessity  of  judiciil 

gress  of  March  3,  18S3.  proceedings  under  the  confiscation  or 

The    captured   or  abandoned  prop-  the  non- intercourse  act.     Goodman  r, 

erty  cases  are  without  precedent,  the  U.  S.,  14  Ct.  of  CI.  547. 

time    within   which   they  might  have  No  agent  of  the  treasury  department 

been  brought  is  brief,  the  statute  upon  under    the    Abandoned    or    Captured 

which   they   rest  is  remedial,  and   the  Property  Act,  was  justified  in  tecelnng 

court  will  not  allow  a  just  claim  to  be  any   captured  or  abandoned  property 

defeated  if,  upon  any   legal  theory,  it  after  June  30,  1865,  unless  theretofott 

can  be  sustained,  Kohns  v,  U.  S.,  5  Ct.  surrendered  by  confederate  agents  or 

of  CI.  603.  ofKcers,  much  less  making  any  seizuie 

S.  U.S.i'.Ktein,r3Wall.(U.S.)i2S.  of  unsurrendered  property.     McLcod 

Where  the  general  commanding  the  *.  Calllcott,  Chase's  Dec.  (U.  S.)  443. 

military   department    orders   the   pro-  *.  U.  S.  c.  Villalonga,  13  Wall.  (U- 

ceeds  of  captured   property  to  be  ex-  S.)  35;    U.  S.  v.   Klein,  13  Wall.  (U. 

pended  for  military   purposes,   and  the  S.)  iiS. 

accounting  officers  of  the  treasury  audit  0.  The  court  of  ciaimi  has  jntisdiC' 

and  allow  the  accounts  of  the  quarter-  tionoraUcIaimstotheproceediof  sball- 

master  making  the  disbursements,  the  donedorcaptured  property.asprOTldcd 

proceeds  become  as  effectually  in  the  by  Actof  March  ti,  1S63,  providedihti 

treasury  as  if  the  identical  money   had  the   jurisdiction   shall   not  extend   to 

been  placed  in  Its  vaults.  It  is  Immaterial  any  claim  against  the   UnittJ  SUIti, 

that  they  were  applied  to  the  relief  of  growitig  out  of  the  destruction,  or  sp- 
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property,*  and  that  he  had  never  afforded  aid  or  comfort  to  the 

proprlaUon  of,  or  da  mage  to  propertj  AfactorlDpoueision  of  the  property 

bj  tbe  arm^  aad  navy  in  the  protecu-  with  a  lien  thereon  for  hii  advances, 

Hon    of  the  war.      United  Slatts  Rev,  can,  at  most,  recover  only  to  the  extent 

Stat.,    4    1059.     This  remedy  Ib  eiclu-  of  hii   tien.     U.   S.   v.  Villalonga,  33 

•Ive    in  tbe  court  of  claims.    Elge«  v.  Wall.  (U.  S.)  35. 

Lovell,  I  Woolw.  (U.  S.)  102.  One  who  appears  on  the  record  as 

Thia  court  is  not  limited  to  deter-  equitably  entitled  to  an  Interest  In  a 
minitig  whether  the  claimant  U  entitled  fund  derived  from  the  captured  prop- 
to  receive  the  proceeds  of  the  property,  ertj,  may  be  substituted  as  a  claimant, 
leaving  It  for  an  officer  of  the  treasury  though  the  jurisdictional  period  for 
to  fix  tbe  amount  It  may  render  bringing  such  suits  has  expired.  Hall 
judgment  for  a  specific  sum,  U.  S.  v.  v.  U.  S^  11  Ct.  of  CI.  704- 
Anderson,  9  Wall.  (U.  S.)  56.  An  insurance  company,  created  by 

1.   No  one  can  sue  in  the  court  of  the  legislature  of  one  of  the  Conreder- 

ClaimH  for  the  proceeds  of  captured  or  ate  States,  la  a  valid  corporation,  and 

abandoned    property,    unlesB    he   can  has  a  legal  capacity  to  sue  under  the 

prove    his  ownership   of    the  property  Abandoned    and     Captured     Property 

•ciz«d,  and  his  right  to  the  proceeds  Act.     U.  S.  v.  Home  Ins.  Co.,  ii  Wall. 

thereof.  U.S.t.. Woodruff.aa Wa11.(U.  (U.S.)  99. 

S.)  iSo;Hodgesi'.U.S.,TSCLofC1.7oo.  Where  one  told   cotton  to  tlie  Con- 

The  ownership  required  to  be  proved  federate  States  and  accepted  their 
U  that  which  existed  at  tbe  Ume  of  bonds  in  payment  therefor,  but  re- 
capture or  abandonment,  and  the  right  malned  in  posaession  until  Its  seizure 
to  the  proceeds  ti  that  which  existed  by  the  agents  of  the  UnHed  States,  he 
at  the  time  of  the  petition  filed  In  the  cannot  recover  the  proceeds  under  the 
court  of  claims.  Carroll  d.  U.  S.,  13  provisions  of  this  act.  Whitfield  v. 
Wall.  (U.  S.)  [51.  U.  S.,  9a  U.  S.  165.  A  bill  of  sale  given 

A  suit  cannot  be  maintained  by  the  by  the  owner  to  the  purchasing  agent 

Tcndor  of  goods  for  tbe  benefit  of  the  of  the  Confederate  States,  passes  title 

Tcndce,  nor  for  the  vendor's  own  bene-  and  prevents   recovsiy.     Gilmer  v.  U. 

fit,  tu  he  had  no  interest   remaining.  S.,  14  Ct.  of  CI,  184. 

Cutncr  v.  U.  S.,  I?  Wall.  (U.  S.)  517.  But  the  overseerof  a  plantation  hav. 

The  ownership  must  be  a  bona  fidt  Ing,  before  the  war,  a  general   power 

one,  not  colluilve  or  colorable,  and  the  from    the    owner,  a   Idyal    citizen   In 

eridcncc  thereof  must  l>e  at  least  equal  Washington,  to  sell  all  products  save 

to  that  necessary  to  sustain  an  action  cotton,  has  no  implied  authority  during 

of  trea^sa  or  trover.     Bond  v.  U,  S.,  3  tbe  war  to  sell  cotton  to  the  Confrdcr- 

Ct.  of  CI.  539 ;  Bramhall  v.  U.  S.,  4  Ct.  ate  Government,  and  the  owner,  at  the 

of  CI.  51.  close  of  hostilities,  may   repudiate  the 

The  declarations  of  a  claimant  are  sale  and  recover  the  proceeds.  Tayloe 
not  evidence  of  ownership.  Crussell  v.U.S.,5Ct.of  CI.701.  And  the  seizure, 
n.  U.  S.,  4  Ct.  of  CI.  533.  Nor  are  the  by  the  confederate  authorities,  of  cot- 
reports  and  accounts  of  the  treasury  ton  belonging  to  a  loyal  owner,  does 
•gcnta,  receiving  or  transmitting  cap.  not  divest  him  of  his  title,  and  when 
tured  property,  conclusive  as  to  the  captured  by  the  United  States,  be  may 
title  or  the  sources  from  whence  It  was  sue  for  the  proceeds.  Wilson  v.  U,  S., 
derived.     Sharp  v.  U.  S.,  \i  Ct.  of  CI.  4  Ct.  of  CI.  ^59. 

638-     But  evidence  that  the  property  Where  the  agreement  to  sell  passes 

was  produced  by  the  claimants  ^t  an-  no   title,   the   vendee  cannot,   but   the 

other  time,  or  of  one  whose  loyalty  haa  vendor  and  his  representatives  can,  sue 

since  t>een  judicially  established,  is  sat-  for  the  proceeds.     U.  S.  v.   Woodruff, 

Isfactory  proof  of  ownership.     Brown  as  Wall.  (U.  S.)  180, 

V.  U.  S.,3Ct,  of  CI.  119.  Where  onelivingln  a  loyal  state  goes, 

Jt  1TBB  the  purpose  of  the  act  to  bring  during  the  war,  Into  a  disloyal  one.  alid 

before  the  court  the  one  entitled  to  the  there  purchases  cotton,  his  purchase  is 

fund,  and  anyone  entitled  to  the  fund,  void  and  gives  him  no  title  to  sue  for 

or  ■  portion  thereof,  is  a  proper  claim-  the  proceeds.     It  will  not  be  presumed 

mt  under  the  statute,  whether  bis  title  that  he  went  Into  such  disloyal   state 

be   legal  or  equitable.     Meriwether  v.  with    the   Intention   of  taking   up  his 

U.  Sn  13  Ct  of  CI.  »S9.  abode.    Mitchell  v.  U.  S.,  ai  Wall.  (U. 
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Confederacy,  but  had  been  loyal  to  the  United  States  government,' 

S.)  350:   Deimare  v.  U,  S.,  93  U.  S.  Howe  p.  U.  S.,  3  Ct,  of  CI.  131;  Ret- 

605.     Where  the  purchase  is  in  viola-  noldst/.  U.  S,  3  Ct.otCl,  333  ;  WmuV. 

tion  of  the  non- intercourse  acti,  no  title  U.  S.,  3  Ct,  of  CI.  369;  Pollard  r.  U.  S^ 

passes,  and  the  purchaser  cannot  sue  4  Ct.  of  CI.  jaS;  Aiken  w.  U.  S.,3  Ctof 

under  the  act.     Wallier  v.   U.  S.,  106  CI.  307;  Quinby  v.  U.  S.,  4  Ct.  of  CL 

U.S.  413;  Dillon*.  U,  S.,sCt.orCl,  417;  Folev  !■.  U.S.,3  Ct.  ofCl.c3.   And 

_o..   „ „    ^     .-^.    ^^^.    .0.        r.-—,..    .,    ^       ^    ^j     ^(    iil    ,.- 


i6;  Desmarev.U.  S.,  10Ct.orCl.38s.    see  Dereef  r.  U.  S..  3  Ct.  of  CI.  163; 

A   purchase    from  an  agent  of  tbe     Bates  v.  U.  S.,  4  Ct  of  CI.  569;  Otirer 

Confederate   Government   for   cash  is     v.  U.  S.,  3  Ct.  of  CI.  61 ;  AnnatToagr. 


Buch  purchase  vests  no  title  In  the  Where  cotton  is  purchased  and  stored 

purchaser.      Sprott  v.  V.  S.,  10  Wall,  before  capture,  bv,  and  In  the  name  of 

(U.  S.)  459.  one  residinff  within  an  insurrectionary 

But   the   prohibition   against  selling  district,  and  after  capture,  is   reported 

contained  Id   the  Confiscadon  Act  of  and  registered  as  his,  be  ii  the  proper 

Julj'  17,  i36i,is  not  to  be  imported  into  claimant  in  an  action  for  the  proceedi, 

this  act     U.  S.  V.   Anderson,  9  Wall,  and,  although  he   bought   it  with  the 

(U.  S.)  56;  Wayne  v.  U.  S.,  4  Ct.  of  intention  of  holding  and  traDsferring 

CI.  416.  it  to  his  brother.a  loyal  citizen  reiidiog 

Where  the   purpose   of    a   contract  within  a  loyal   slate,  and  with    funds 

during  the  war  wai  to  place  at  the  dl«-  belonging  to  his  brother,  tbe  latter  will 

poaal  of  one  resident  In   hostile  terri-  not  be  deemed  to  be  the  owner.   Kohni 

tory.  funds  within  United  Statei  fixed  v.  U.  S.,  5  Cl.  of  CI.  603. 

lines  of  military  occupation,  no  effect  Whereboth  theasEignorandassigiiee 

can  be  given  to   the   contract,  and   a  of  a  claim   joined  aa  co-claimanti,  the 

title  to  personal  property  thus  acquired  assignor   rerifying   the    petition,  and 

cannot  be  upheld  in  a  suit  for  the  pro-  the  petition  alleging  that  the  suitn 

ceeds  under  this  act     Ciaft  v.  U.  5.,  brought  for  the  lue  of  the  assignee,  it 

13  Ct  of  CI.  17S.  wa«  Dot  necessary  that  the  asiJgnment 

But  where  one  residing  in   Georgia,  be  proved.     Tebbetts  u.  U.  S.,  5  Ct  of 

left    there   at   the   commencement   of  CI.  607. 

hostilities,  and  remained  to  loyal  terri-  1.  The  claimant  must  ihow  that  he 

toiy   until   the  close  of  the  war,  and  never    gave  aid    and    comfort  to  the 

during  his  absence  his  agent,  whom  he  Confederacy.     U.   S.  n.  Woodruff,  M 

left  in  charge  of  his  buBiness,  purchased  Wall.  (U.  S.)   180.    And  the  restora- 

cotton  with   money   collected   on  bis  tion  of  the  proceeds  becomes  the  abto- 

account,    which     cotton     was    sul»e-  lute  right  or  the  per«>ns  pardoned,  pro- 

quently  captured  and  sold,  he  is  enti-  vided  application  is  made  within  tbe 

tied  to   sue   for  the   proceeds   In   the  proper  time.     U.  S.  v.  Klein,  13  Wall, 

court  of  claims.    U.  S.  v.  Ciulgtey,  103  {U.  S.)  138. 

U.  S.  595-     And  see  js>ra,  this   title.  Acts  not  committed  with  the  inten- 

Susfenaion  of  InttrcourM.  tlon  of  giving  aid  and  comfort  to  the 

The  purchase  of  cotton  made  at  an  enemy,  but  under  the  apprehension  and 
unusual  hour  for  the  transaction  of  busl-  fear  of  danger  to  the  person  and  prop- 
ness,  and  from  one  not  shown  to  have  erty  of  ■  claimant  do  not  bar  his  right 
been  loyal,  and  but  a  short  time  before  of  recovery.  Avers  v.  (J.  S.,  4  Ct  of 
the  capture  of  the  place  where  the  pur-  CI.  433.  Aid  and  comfort  involuntarily 
chase  was  made,  both  parties  being  In-  given  to  the  Confederacy  does  not  de- 
formed of  the  approach  of  the  captur-  prive  one  of  the  benefits  of  the  act  U. 
ing  forces,  1g  in  fraud  of  the  act  and  no  S.  v.  Padelford,9  Wall.  (U.  S.)  531. 
recovery  can  be  had.  Gerstmanni'.  U.  Under  this  act,  a  claimant  must 
Sn  3  Ct  of  CI.  333  \  Bulwinkle  v.  U.  S.,  show  that  he  complied  with  the  rigid 
4  Ct.  of  Cl.  395.  requirements  of  the  law  in  relation  to 

But  a  purchase  ofcotton  by  an  unques-  allegiance  and  conduct  during  the  war. 

tionablj  loyal  citizen,  but  a  short  time  The  law  was  not  made  for  Uiat  large 

before  the  capture  of  the  place  of  pur-  class    which   endeavored    to    be   safe 

chase,  is  not  void,  where  there  Is  evi-  whichever  side  might  succeed,    Iliere 

dence  of  the  good  faith  of  the  transac-  was    no    middle  ground.      Neutrality 

tion.     McMahon  v.  U.  S.,  3  Ct.  of  Cl.  was  opposition.      But  offices  and  acts 

i3o;  Fernandez  v.  U.S.,7Ct.orCI.54i ;  of  aCeclioD  and  hnmauUj  remdeied  to 
624 
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individuals  eniraged  In  the  Confeder-  3  Ct.of  CI.  177;  and  thai  the  claimants 
■cy,  taxes  paid  where  the  confederate  devoted  themtelvei  and  their  meani  to 
authority  held  sway,  contribtitionB  le»-  the  care  of  union  prisoners,  suflfering: 
led  and  pay  men  ti  extorted  by  the  obloquy  and  even  affliction  by  the 
presence  of  a  power  and  force  that  crueltiea  practiced  on  their  families  be- 
CDuld  compel  tubmiESion,  are  not  will-  cause  of  their  fidelity  to  the  Union, 
fulhreachee  of  allegiance  and  duty,  and  Potter  t:  U.  S.,  3  Ct.of  CI.  .190. 
therefore  do  not  come  within  the  letter,  Valuable  services  rendered  to  the 
the  reason,  the  spirit  or  purpose  of  the  federal  mililary  officers  are  deemed 
set.  The  law  Is  penal,  and  not  In-  satUtactorv  evidences  of  loyalty,  Fenn- 
tended  to  punish  other  than  willful  ertj  v.  U.'S.,  3  Cl.  oi  CI.  437;  so,  also, 
transgressions.  Grossmeyer  v.  U.  S.,  removing  one's  family  from  an  Insur- 
4Ct.  ofCl.  I.  But  direct  and  positive  recilonary  to  a  loyal  state  at  the 
proof  of  loyalty  ie  required  to  justify  beginning  of  hostilities  and  subsequent- 
recovery,  bothage  V.  U.  S.,  4.  Ct.  of  ly  escaping  from  the  coDfederate  to 
Cl.  joS.  the  union  lines.     Ealer  v.  U.  S.,  4  Ct. 

Where  the  property  (ji  taken  from  an  of  Cl.  372. 

admlniitiator  after  the  death  of  his  In-  But  a  loyal   person    surrounded   by 

testate,  he  should  prove  his  own  loyalty,  contending    armies    Is    not    bound   to 

■nd  not  that  of  his  intestate.    Carol!  v.  abandon  hfs  family,  and  may  remove  it 

0.  S.,  13  Wall.  tU.  S.)  151.     But  where  to  a  retired   place,  though  within  the 

the  owner    dies    Eubsequcnlly   to   the  confederate  lines.     Hayden  v.  U.  S^  4 

capture,  then  the  loyalty  of  the  owner  Ct.  of  Cl.  475. 

should    be  proved,  and  the  loyalty  of  The   presumption    of   loyalty   is  in 

the  distributees,  executor,  or  ad  minis-  favor  of  a  claimant  residing  before  and 

Iralor  cannot  be  put  in  issue.  Aubert  v.  during  the  war  In  a  loyal  state,  though 

U.  S.,  3  Ct.  of  Cl.  84;   Mlms  V.  U.  S.,  hecontinuea  to  own  and  workaplanta- 


U.  8.,  3  t 

4  Ct.  ol  C 


¥ti ;  Deeson  u.  U.  S-  i  Ct.    tlon  in  I.otitsiana,  and   is   asnlnst  0 


of  ct.  6»6;  tayloe  i>.  U.  S.,  5  Ct.  of  residing  In  a  disloyal  state.     Turner  p. 

Cl.  701.  U.  S.,3  Ct.  of  Cl.  400.     Thepresump- 

When  property  belonging  to  a  trust  tlon  In  the  last  case  must  be  overcome 

estate   is  captured,   the   trustees   who  by  testimony.     Wayne  v,  U.  S.,  4  Ct. 

bring  suit  for  the  proceeds   need    not  of  Cl.  436. 

provetheironrnlovaltj,  but  must  prove  By   the   Act  of  June   35,   1S68,   all 

the  loyalty  of  the  beneficlsries  entitled  claimants   against   the   United  Stala 

thereto.  Stoddart   ti.   U.  S.,   6   Ct.   of  who  voluntarily  resided  in  the  »omh- 

CL  J40.  ern  states  during  the  war,  were  required 

Erldnce  of  toraltr.  —  Expressed  to  prove  their  loyalty  affirmatively, 
tentiments  of  loyalty,  avoidance  to  take  Zellner  v.  U.  S.,  4  Ct  of  Cl.  480.  But 
the  confederate  oath  oE  allegiance,  the  presumption  of  disloyalty  does  not 
freeing  slaves  so  that  they  should  not  attach  to  one  who  is  temporarily  in 
work  on  confederate  fortifications,  and  the  south  at  the  outbreak  of  the  war, 
contritnilions  for,  and  kindness  shown  and,  being  aged  and  infirm  and  poor,  is 
to  union  prisoners,  are  satisfactory  ev-  unable  to  escape,  Spain  v.  U.  S.,  5  Ct. 
idences  of  loyalty,  Foley  v.  U.  S.,  3  Ct.  of  Cl.  598 ;  or  Is  prevented  from  re- 
ef CI.  S3;  as  Is  also  the  fact  that  a  turning  North  by  the  confederate  au- 
man  escapes  from  the  confederate  lines  thorlties.  Foster  v.  U.  S.,  s  Ct.  of 
and  gives  useful  information  to  federal  Cl.  412. 

oiScers,  and  comes   within   the  federal  The  hearsay  of  others  and  the  opin- 

lines  and  remains  there  until  his  death,  ion  of  the  wilnessea  are  not  admissible 

Igoe  V.  O.   S.,  3   Ct.  of  Cl.  ai6;  and  on  the  question  of  the  loyalty  of  the 

that  a  widow   residing  In  Charleston  claimants.    Crussell  v.  U.  S.,  4  Ct.  of 

contributed  from  scanty  means  to  aid  Cl.  533.     It  is  insulficlent  for  one  to  call 

suffering  union  prisoners,  and  that  she  witnesses   merely  to   show   that   they 

harbored  and  sheltered  some  who  es-  know  nothing  against  one's  loyalty  or 

taped,  Hilborn  v.  U.  S.,  3  Cl.  of  Cl.  neutrality.     McKay  v.  U.  S,  3  Ct.  of 

170;  also   that    one    living  in    Texai  Cl.  181.     Such  fact   should   be   eatab- 

tbindoned  his  business  at  the  begin-  lished   by   the    evidence    of    Intimate 

ning  of  the  war  and  went  beyond  the  associates,  or  at  least  by  witnesses  of 

confederate   lines,  to  avoid  taking  an  whom  some  knowledge  exbis  that  they 

(uih  (rf  aiiai,!...,-.  to  thc  Confederate  were   themselves  loyal ;   not  by  t"—'- 

"    "     -  ^'  .                   ..          .   .         1^^  j^ 
which   I 
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„  3  Ct  of  purda,  the  lervice  being  fn  tbe  uture 
or  poike  dutj  and  not  militarj,  and  th« 

Yviicrc    unci    iiviKimuiB    SDcalc    in  pittj   bcing    otherwise   shown   to  be 

doubtful    terniB   of    hk    lojaltj,   and  lojal.     Miller  v.  U.  S.,  4  Ct.orCI.i3S. 

whoHe  househald  eervanta,  when  pro-  See   alto   Qulnbr   v.   U.   S.,  4  Ct  of 

duced  as  witnesses,  are  silent  in  re^rd  CI.  417. 

thereto,  he  is  but  a  neutral  at  best,  and         Selling  Mitpeter  to  tbe  Confederac;, 

does  not  establish  hJa  lojal^  bj  such  knovring  it  Is  to  l>e  used  In  the  maDo- 

evidence.    Zellner  v.  U  .  S.,  4  Ct.  of  (acture  of  gunpowder  for  the  pinsecu- 

01.  4S0.  tion  of  the  war,  is  giving  aid  and  com- 

The   testimony  of  a  single  witness,  fort.     Carlisle  v.  D.  S^   16  Wsil.  (U. 

negative  in   Its  character,  Is  not  satis-  S.)  147. 

factory    proof    of   loyalty   where   the         A  citizen  of  Pennsylvania  carrjing 

claimant  resided  votuntarilT  within  the  on  commercial  transactions  within  Oie 

confederate  districts,  and  tiad  friends  confederate  line«,  contrary  to  the  act 

and  neighbors  who  could  understand-  prohibiting    commercial    intercouise, 

Ingly  testify  as  to  his  conduct  during  gives  aid  and  comfort  to  the  Confede r- 

the  war.     Patterson  -v.  U.  S.,  6  Ct.  of  acy.    Gearing  v.   U.  S^  3  Ct.  of  CI. 

CI.  40.     See  also  WItkowski  v.  U.  S.,  6  165.     And  the  wjllingness  of  a  cialm- 

Ct.oi  CI.406.  ant  to  connect  himself  with  an  eater- 

A    certificate    of    a    major   general  prfse,  tbe  probable  purpose  of  wbkb 

commanding  a  department,  stating  that  Is  to  violate  the  blockade,  shows  an  ab- 

he  had  the  means  of  ascertaining  the  sence  of   neutrality,  and  the  desire  to 

feeling  and   conduct   of  the  claimant  give  aid  and  comfort  to  tbe  Confeder- 

toward  the  Union,  and  that  he  remained  acy.  Claussen  t>.  U.S.,  3  Ct.of  Cl.lj]. 

truly  loyal  during   the  war,  will   well  See  also  Gearing  v.  U.  S,  3  Ct.  of  CI. 

sustain  the  oath  of  one  who  swears  for  161; ;  Stark  n.  U.  S.,  4  Ct  of  Ct.  iSa 
himself  that  he  was  faithful  to  his  al-         But  to  enter  into  a  partnership  (or 

leglance  and  gave  useful  Information  to  the   purpose  of  running   a    blockade, 

fbderal  officers.     Clark  v.  U.  S^  3   Ct.  shipping  cotton,  and  brmging  into  the 

of  CI.  ii&.     And  a  contemporary  cer-  Confederate  States  arllciea  suited  to 

tificate  signed   by  live  union  prisoners,  the  wants  of  the  peo[rie,  the   sanctloo 

whom  the  claimant  harbored  and  aided  of  the  government  to  be  first  giren, 

to  escape,   attested  by  a  rear  admiral  and  nothing  In  fact  being  done  by  the 

of    the    United    States   navy,    b  moat  co-partnership,  does  not  constitate  aid 

aatlsfactoiT  evidence  of  loyalty.    Arm-  or  comfort  to  [he  Confederacy.     Ant- 

Mrong  V.  U.  S.,  3  Ct.  of  CI.  343.  tell  *.  U.  S.,  7  Ct  of  CI.  599. 

The  concurrent  testimony  of  a  large         For  one  rettdinr  in  the  south  to  go 

nnmberof  acquaintances  and  associates,  farther  south  on  the  approach  of  tbe 

with  whom  a  party  Is  In  daily  inter-  union  forces,  carrying  her  slaves  irith 

course.  Is  satisfactory  evidence  of  loy-  her  to  prevent  their  emancipatioa,  li  to 

alty.  Motti'.U.S.,3Ct.orCi.363.  But  render  aid  or  comfort  to  the  enemy. 

the  testimony  of  two  partners,  each  to  Armstrong  i>.  U.  S.,  ;  Ct.  of  CL  6tj. 

his  own   and  the  other's  loyalty,  is  in-  But  it  will  be  regarded  as  involtnitsTy 

sufficient  and  unsatisfactory,  ea'peciallv  aid,  where  one  residing  In  the  sontheo- 

where  it  appears  that  they  lived  in  dif-  ters  a  confederate  arsenal  as  a  workman, 

ferent  places  during  a  portion  of  the  his  business  being  that  of  a  shopkeeper, 

war.  Donnelly  ti.  u.  S.,  3  Ct.  of  CI.  276.  solely  to  avoid  conscription,  and  wbite 

Qlvlnc  Aid   and  Oomfort. — Going  on  there  evades  serving  so  far  as  possible, 

the    bond   of  a  confederate  official,  is  receiving  nopay, and  in  fact  payingibr 

iving  aid  and  comfort  to  the  enemy,  the  appointment,  if  his  loyalty  other- 

r.  S.  !>.  Padelford,  9  Wall.  (U.  S.)  531.  wise  be  fully  established.     Koester  j>. 

90  is  serving  In  a  company  enrolled  for  U.  S.,  5  Ct.  of  Ct.  64I, 
the  local  defease  of  a  city,  and  standing         It  is  not  aid  or  comfort  for  anon-res- 

guard  over  union   prisoners,  in  obedi-  ident  alien  to  purchase  products  of  die 

ence  to  a  general  order  that  all  persons  insurrectionary   districts,   for  ordlnaij 

not  enrolled   as   part  of  the   reserved  business  purposes,  through  a  commer- 

iorce,  shall  be  arrested,   Kuper  v.    U.  cial  house  within  the  confederate  lines. 

S.,  3  Ct.  of  CI.  74;  though  joining,  but  and  to  accept  and   pay  drafts  abroad, 

not  serving  In,  a   home  guard  with  in-  drawn  for   the  purchase  price  of  tbe 

tent    to    escape    conscription,     is    not,  products.      Harrison  v.  U.  S.,  6  Ct.  of 

Lynch  v.  U.  S.,  3  Ct.  of  CI.  39a;  nor  CI.  323.     And   the  mere  writing  of  a 

is  involuntary  parol  duty  In  the  home  letter  during  the  war,  by  iBritisbuib- 
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to  recover  the    proceeds,^  after  the   deduction  of    all    lawful 

ject  reaident  in  the  south,  addresaed  to  for    the    proceeda    remaining   lo   the 

the  head  of  the  Confederate  Govern-  treaauty.     Wlncheater  v.  U.  S.,  14  Ct 

inent,  unaccompHDied  by  the  lending;,  of  CI.  13. 

uttering,  or  publishing  thereof,  is  not  Congreia  has  inserted  in  the  revised 
•n  act  ot  aid  or  comfort,  thoughltcon'  atatutes,  a  pemtanent  annual  appro- 
tain  proBer  of  servicea ;  but  the  writ-  priation  "for  the  return  of  proceed! 
ing  and  tending  of  inch  a  letter  is  aid  from  the  sale  of  captured  and  aban- 
aod  coDifort  in  violation  or  the  alien'*  doned  property,  in  insurrectlonarjdis- 
proper  neutrality.  Medway  v.  U.  S.,  6  tricts,  to  the  owners  thereof,  who  may, 
Ct.  0ICL431.  to    the    BBtiafaclion    of   the    court   oi 

1.  Abandoned  and  Captured  Prop-  claims,  prove  their  right  to,  and  owner- 

«rtv  Act.  March  13, 1S63  (la  U.  S.  SUt.  ship  of,  aaid  property."     l/iiled  SlaU$ 

At  L.  810).  Rev.  Stats,,  ^  3689. 

But  no  suit  can  be  maintained  under  The  claimant  must  estahllth,  by  suf- 

the  proviaiotis  of  this  act,  if  the  property  ficient  proof,  that  the  property  captured 

in  question  was  neither  captured,  seized,  or  abandoned  came  into  the  possession 

nor  sold  pursuant  to  it*  provisions,  and  of  the  treasury  agent ;  that  it  was  sold; 

the  proceeds  were  not  paid   into  the  that  the  proceeds  of  the  sale  were  paid 

treasury.  Spencer  v.  U.S., 91  U.S. 577.  Into  the  treasury,  and  that  he  was  th« 

Property  seized  during  Uie  military  owner  of  the  property  and  entitled  to 

occupancy  of  territory  from  which  the  the  proceeds.  Because  his  property  was 

enemy   has  retreated,    is    taken    from  captured  and  sent   forward   by  a  mill- 

"hosttlepoeseesion"  wlthinthemeanlng  tary  officer, and  there  Is  an  unclaimed 

ttl  the  act.     Lamar  v.  Browne,  91  U.  fund  in  the  treasury  derived  from  sales 

.-S.  187.  of  property  of  the  same  kind,  a  court 

Rents  and  income  of  abandoned  real  Is  not  authorized  to  conclude,  as  a  mat- 
estate  may  be  recovered  under  this  act  ter  of  law,  that  the  property  was  de- 
.and  the  act  in  addition  thereto.  Moore  llvered  by  the  officer  to  the  treasury ; 
V.  U.  S.,  10  Ct,  of  CI.  375.  that  it  was  sold  by  the  latter,  and  that 

A  suit  under  this  act  is  a  auit  In  the  proceeds  were  paid  into  the  treat- 
equity  against  a  specific  fund  partaking  ury.  U.  S.  v.  Rosa,  9a  U.  S.  381.  And 
kUBely  of  the  nature  of  a  proceed-  see  Sharp  i>.  U.  S.,  11  Ct.  of  CI.  638. 
Ing  in  rem.  Whenever  the  fund  van-  But  where  It  Is  shown  that  Ibe 
Ishes,  the  liability  of  the  defendants  claimant's  property  was  In  poaseasIoD 
under  the  statute  ceaSes  and  the  juris-  of  the  officers  of  the  government,  and 
diction  of  the  court  eads.  Thomas  v.  that  property  marked  with  his  mark 
U.  S.,  II  Ct.  of  CI.  373.  And  see  was  sold,  the  officers  will  be  presumed 
Conea  v.  U.  S.,  8  Ct.  of  CI.  339.  The  to  have  done  their  duty,  and  a  conclu- 
recovery  must  be  restricted  to  the  fund  sion  in  the  court  of  claims  that  the 
actually  remaining  In  the  treasury  at  proceeds  of  the  property  belonging  to 
Ute  time  of  judgment.  Sharp  v.  U.  S.,  the  claimant  were  paid  into  the  treas' 
la  Ct.  of  01. 638.  ury,  will  be  upheld.     U.  S.  v.  Crusell, 

But    the  proceeds  of  such  property  14  Wall.  (U.  S.)  i.    And  see  U.  S.  v. 

may  be  recovered  by  the  owner,  even  Pugh,99  U.  8.365;  Henry  i".  U.  8., 6 

thoi^h  the  money  hag  been  paid  out,  CL  of  CI.  389;  Cones  v.  U.  S.,  S  Ct.  of 

if  such  payment    was    made    without  CI.  329. 

proper  authority.     Duncan  v.  U.  8.,  18  But  this  presumption  does  not  ea- 

Ct.  of  CI.  330.     But  see  Spencer  *.  U.  tend  to  a  mere  contractor  or  employee 

S.,  8  Ct.  of  CI,  338;   Dent  v.  U.  S„  8  of  an  officer.    Johnson  i'.  U.  S.,  8  Ct, 

Ct.  of  CI.  474.  of  CI.  454. 

If  the  proceeds  of  abandoned  or  cap-  Where  a  claimant  traced  his  cotton 

hired    pvoperty   actually   reached  the  Into  the  possession  of  a  quartermaster, 

treasury,  it  constitutes  no  defense  for  who  sold  some  captured  property  and 

the  government  to  sbow  that  a  moiety  turned    over    other    to    the     treasury 

ol  the  proceeds  was  deposited   under  agents,  it  was  held  that  there  was   a 

an  order  of  a  court  of  admiralty,  and  presumption  that  the  claimant's  cotton 

sulisequently  paid  out  and  distrlbiited  remained  with  the  quartermaster;  that 

as  prize  money  under  a  decree  of  the  the  burden  was  not  on  the  defendants 

•ame  court.     The  government  is  liable  to  show  that  the  quartermaster  did  not 

ior  the  proceeds  so  paid  out,  as  well  as  turn  it  over,    and  that  the  chtimant 
627 
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expenses.'     But  the  general  amnesty  proclamation  of  the  Presi- 
dent practically  relieved  most  claimants  from  making  proof  of 

was  not  entitled  to  a  general  average  o/  U.  S.,  4  Ct.  of  CI,  433 ;   Cattel  v.  U.  S^ 

that  turned  over  with  that  told.     Ealer  6  Ct.  of  CI.  378 ;   Furman  v.  V.  S.  c 

V.  U.  S.,  4  Ct.  of  01.373.  Ct.  of  CI.  579;   ADStell  a.V.S^jCt. 

Where    three   bales    of   cotton   are  ofCt.  599. 

captured  but  only  two  are  traced  to  the  The  burden  is  upon  the  goremnient 

pDRseBsion  of  the  treasury  agents,  the  to  explain  and.  justify  erasures  and  il- 

claimant  is  limited  in  his  recovery  to  teratlon«  in  lu  original  shipping  bookt 

the  proceeds  of  the  latter.     West  v.  U.  of  captured  propertj,  If  it  would  iTiil 

S.,  3  Ct.  of  CI.  341.     And  see  Rudolph  Itself  of  the  altered  entries.     Daniels  r. 

w.  U.  S.,3Ct.  of  CI.  356;  Mintz  n.  U.  U.  S^  7  Ct- of  C!.  447. 

S.,  4  Ct.  of  Ci.  471.  Haw  Trl»L— Where    the    cittmanfs 

But  where  the  cotton  Is  traced   into  evidence,   uncontradicted  at  the  Iriai, 

the  poaaessioD  of  the  proper  agents  of  establishes  the  capture  and  leitonfA 

the  treasuTT,  and  appears  to  have  been  a  large  quantity  of  cotton  bv  federal 

there  mingled  with  other  cottonso  that  troopa  not,  however.  Identified,  and  the 

the  net  proceeds  cannot   be  precisely  Attorney  General  subsequentlvdlscor- 

•acertalned,  he  can  recover  the  avii-  era  what  troops  made  the  capture,  and 

age   of    the   net  proceeds   of    all   the  produces  their  afGdavtta  to  show  tiiat 

cotton   ao  Intermingled.     Mott  v.   U.  no  cotton  was  seized   and  brought  out, 

S.,  3  Ct.  of  01.363.    And  see  Intenntn-  ao  that  the   court  Is   satiiiied  frima 

•  •  "  ■■  "  —  .  .  .-  y„„-g  ()),[  gross  wrong  and  Injtutice,  IT 
not  fraud,  had  been  done  to  the  defend- 
ants, a  new  trial  will  be  granted  under 
the  statute.    ( United  States  Rev.  Stat, 

.   U.  S.,  7  Ct.  of  CI.  45a;  Price  1)   108S.)    Douglas  v.   U.  S.,  11  Ct.  of 

V.  V.  S.,  7  CL  of  CI.  S67;  Boyd  v.  U.  CI. 655, 

S.,  9  Ct,  of  CI.  419 ;  Carroll  v.  U.  S.,  Abutdonaiant  oT  Pianwlj.— Property 

7Ct.  of  CI.  589,  cannot  be  said  to  be  "abandoned"  itt 

The  proceeds  may  be  constructively  the  sense  in  which  the  word  ii  used  in 

In  the  treasury,  though  not  appearing  this  act,  unless  the  owner  la  voluntarily 

In  that  fund,  as  where  a  quartermaster  absent,  and  engaged  either  In  armt  or 

has  expended   them    in    the    military  otherwise  in  aiding  or  encour^ing  the- 

service,  and  his  accounts  are  under  ex-  Confederacy;    and    properly  In   New 

aminatlon  in  the  treasury  department,  Orleans,   belonging  to  an  owner  who 

ttie    quartermaster's    department    not  was    expelled   from    the   city  by  the 

having    been    y«t    charged    with    the  United  Slates m\marjau^iionViet,t.iii 

moneya  expended,  nor  the  abandoned  sent  within  the   confederate  lines,  wii 

property  fund  credited  with  the  amount  In    no    sense    "abandoned    property." 

received.     Hudnal  v.  U.  S.,  3  Ct,  of  CI.  Kimball  v.  Taylor,  1  Woods  (U.  S.)  37 

SI.     Only  the  net  proceeds  actually  In  It  is  not  an  "abandonment,"  within 

e  treasury  can  be  recovered.     Byrnes  the  meaning  of  the  act,  where  a  woman 

t'.lJ.5.,3Ct.  of  Ci.  195;  Cruaaell  V.  U.  leaves   her   house   and   furniture.  Gut 

S.,  4  Ct.  of  CI.  533.    And  see  Douglass  making   a   pretended    sale    thereof  to 

V,  U.  S.,  7  Ct.  of  CI.  604;   Hunt  V.  U.  another,  and  goes  lo  realde  in  an  »d- 

S„  4  Ct.  of  CI.  438.  joining  county.     Hart  v.  Reynolds,  I 

The  government  Is  not  liable  for  the  Hetsk.  (Tenn.)  m8. 

proceeds  of  captured  property,  or  its  1.  And  even  where  Illegal  expenses. 

value,  where  it  has  neglected  to  proae-  have  been  improperly  allowed  in  the 

cute  shippers  and  forwarders  who  have  collection   of   captured   or  abandoned 

had  such  property  in  their  possession  property,  so  that  the  proceeds  to  that 

as  its  agents,  and  have  failed  to  account  amount  have  never  reached  the  treu- 

for  it ;  liut  in  such  a  case,  a  judgment  ury,  the  owner  Is  without  redrets,  and 

of  the  court  wUi  be  rendered  without  can  recover  only  the  net  proceeds;  hot 

prejudice  to  the  equitable  interest*  of  where  the  proceeds  have  reached  the 

the  claimants    in    the    lost    property,  treasury,  and  a  portion  Is  withheld  to 

Terry  i>.  U.  S.,  8  Ct.  of  CI.  177.  meet  an  illegal  charge,  the  owner  hai 

As  to  what  Is  sufficient  proof  of  cap-  redress,  and  the  amount  withheld  wilt 

ture  to   sustain  a  recovery,  see  Lowry  be  Included  in  the  judgment.   Bjnum 

w.U,S.,4CtofC1.377;  Haberihamw.  v.  U.  S.,8Ct.ofCI.  440;  HousWd  v. 
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loyalty.!    fhe  suit  must  have  been  begun  within  two  years  from 

the  close  of  hostilities,*  and  all  property  which  had  been  used 

V.  S„  8  Ct  of.  CI.  446.  And  lee  Gaither        For  the  purposes  of  this  act,  the  war 

V.  V.  S^  3  CL  of  CI.  191.  Is  to  be  coniidcred  as  ended  August  30, 

But  where  cotton,  which  Vraa  not  In  1S66,  the  date  of  the  President  b  proc- 

fsct  captured  or  abandoned  propertj,  lamation,    and    a    claim    presented  in 

was  seized   by   a   treasury   agent  and  two  jear*  from  that  date  is  in  time, 

taken  to   New   Orleans,   the   claimant  U,  S.  f.  Anderson,  g  Wall,  (U.S.)   MS- 
cannot    be    required    to    psj    freight        Amendinsnt. — As   the   object   of  the 

charges  thereon  for  the  transportation  llmUation  is  to  bring  all  claims  before 

to  New  Orleans.    Steamer  Saratoga  v.  the  court  nlthin  a  fixed  snd   delinlle 

438  Balesof  Cotton,  1  Woods  (U.S.)  75.  period,  It  does  not  conflict  with    the 

Dettnctlon  of  Ootton   Tax. — Where  a  true  intent  of  the  statute,  where  a  suit 

claimant    recovered  a   verdict  in   the  has   been   improperly  brought  in  the 

court  of  claims  for  the  proceeds  of  cot-  nacne  aC  one,  as  where  11  is  brought  by 

ton  sold  under  this  act,  and  no  appeal  the  wife,  the  property  being  at  the  time 

was  Uken   bv  the    United  Siatet.  trnX.  of  the  capture  in  the  husband,  or  where 

the  judgment   was  acquiesced  In,  the  it  is  brought  by  an   assignee,  to  allow 

Secretary'  of  the   Treasury,  in  paying  the  husband,  or  assignor,  to  be  substltut- 

■uch  judgment,  cannot  deduct  from  ft  ed  as  claimant  after  the  expiration  of 

the  amount  due  the  government  for  an  the  two  jesrs  prescribed  by  the  statute. 

Internal  revenue  tax  on  the  cotton.     In  Green    v.    U.   S.,   7   Ct   of  CI.   496  ; 

«rder  to  avail  Itself  of  a   counterclaim  Pavan  v.  U.  S.,  7  Ct.  of   01.  400 ;  Hall 

for    the   cotton    tax,   the   government  v.  U.  S.,  11  Ct.  of  CI.  704.  It  is  of  little 

should  plead  it.     U.  S.  v.  O'Grady,  31  consequence  whether  the  suit  is  com- 

Wall.  (U.  S.)  641.    And  see  Qijtnby,  mcnced  by  Ihe  right  or  the  wrong  rep- 

v.  U.  S.,  4  Ct.  of  CI.  417.  resentative,  so  long  as  It  brought  for 

1.  Meriwether  v.  U.  S.,  13  Ct.  of  CI.  the  party  really  entitled  to  receive  the 

^66;  U.  S.D.  Padelford,9  Wall.  (U.  S.)  net  proceeds,  and  so  long  as  the  Inter- 

j3t ;  Armstrong  v.  U.  S.,  13  Wall.  (U.  est    represented    remains    unchanged. 

S.)  154;  Pargoud  v.  U.  S.,  13  (U,  S.)  Mounts.  U.  S.,  iiCt.of  CI.509.  And  so 

Ij6;  Witkowski  v.   U.  S.,  7  Ct.  of  CI.  where  the  petition  sufficiently  defines 

393.     And  see  Carroll  v.  U.  5.,  7  Ct  of  the  property  and  intelllglblj  sets  forth 

CI.  589.  the   title  by  which  it  was  acquired,  so 

But   where  one  guilty  of  giving  aid  as  to  constitute  a  notice  of  Ut  pendent 

and  comfort  to  the  Confederacy,  died  agalnii  the  proceeds,  a  change  of  par- 

before   the  General  Amnesty   Procla'  ties  can  be  allowed,  though  the  jurisdic- 

tnation  of  December  35,  1S6S,  the  proc-  tional  period   for  bringing  a   new  suit 

lamatlon    did    not    obliterate   the    of'  has  passed ;  but  where  a  petition  mere- 

fense,  and  his  administrator  could  not  1j  alleges  possession  and  ownership  Id 

■ue  for   the  proceeds  of  his  captured  the  claimant  at  the  time  of   capture, 

property.     Meldrim  v,  U.  S,  7  Ct,  of  when  they  In  fact  were  in  her  husband, 

CL  59S-  '^^  court  Is  without  power  to  substitute 

S.  Haycrait  v.  U.  S„  33   Wall.  (U.  his  executor  as  claimant.     Thomas  v. 

S.)8i.     And  see  Chamberlain  v.  Stan-  U.  S„  il  Ct.  ofCI.  273. 
too,  a  Woods  (U.  S.)  [64,  One  claiming  to  be  the    owner    of 

The   purpose   of   this  provision  wa"  "       -    -  -         t.      .., 

not  that  of  a  Statute  of  Limitations  t 

prevent   the  mischief  of  unreasonable  in  afterward  and  file  what  he  terms  an 

delay,    but    arose   from     the    absolute  Intervening  petition   against  one  who 

necessity  of  having  all  claimants  upon  properly  brought  his  suit  for  the  same 

the  fund  before  the  court  at  one  time,  proceeds   within   the  presciitwd   time, 

so  faraa  to  enable  adverse  parties  seek-  It  is  only  where  a  party  has  a  standing 

Ing  the  proceeds  of  the  same  property  in  court,  by  having    brought   his  suit 

to  interplead  and  contest  their  conflict-  within  the  jurisdictional  period,  that  he 

ing  rights.    Thomas  v.  U,  S,,  la  Ct  of  can  attack  the  title  of  another  who  is 

Ci.  373 ;  Green  v.  U,  S.,  7  Ct  of  CI.  496,  prosecuting  a  claim  for  the  same  pro- 

The  provision  is  not  one   of   limits-  ceeds.     Hiil  i*.  U.  S.,  8  Ct.  of  CI.  361, 

tton,  but  of  jurisdiction,     Kidd  u.  U.  Nor  can  such    a    one    be   substituted 

Sq  8  Ct.  ef  CI.  359.  by  consent  as  claimant  for  one  who. 
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for  the  purpose  of  carrying  on  war  against  the  United  Slates 
was  expressly  excluded  from  the  operation  of  the  act. ' 

There  was  no  such  repugnancy  between  this  act  and  the  con- 
fiscation act  as  to  warrant  the  implication  that  the  one  repealed 
the  other* 

The  provisions  of  the  act  were  enlarged  and  extended  by  the 
act  of  July  2,  1864,  so  as  to  enable  the  claimant  to  sue  for  the  pro- 
ceeds of  property,  although  captured  and  sold  prior  to  its  passage, 
the  proceeds  being  in  the  treasury,  and  credited  to  the  "Aban- 
doned Property  Fund."' 

Non-residents  in  southern  territory  were  entitled  to  the  benefits 
of  this  act,*  as  were  also  aliens,  provided  they  had  never  given  aid 

without  title,  has  brought  Ruit  for  the  offender'i  Interest  in  the  property;  the 

-'■■■'  .         V.         .  latter  proceeded  againil  the  properlj 

llt>elf  and  put  the  absolute  title  to  It  in 

A     new  tauBc   01    atiion   uannoc   oe  the  state.     The  former,  at  le«»t  Iheirt 

introduced  into  the  petition  by  amend-  of  1861,  was  a  permanent  meaiure;  the 

ment  when  a  new  suit  would  be  barred.  lulter  was  a  temporarj  act  and  expiml 

Lamar  p.  U.  S.,  7  Ct.  of  CI.  603.     And  with   the   war.     The  fortner 

where  admitting  new  parties  to  set  up  pealed,  \(  at  ■" 

a  different  title  and  prosecute  an  exUl-  new   gtstute. 

lug  suit,  after  the  statutory  period  has  the  latter  was  not   suspended  until  the 

expired,   would   in  effect  be  allowing  Secretary  of   the  Treasury  should  ip- 

them  to  bring  a  new  suit  as  to  which  point  agents  to  execute  its  provision*, 

the  court  is  excluded  from  jurisdiction.  Thus  It  appears,  not  onlj  that  the  lub- 

*uch  amendments  have  never  been  a1-  ject-matter   and   the   duration  of  ibe 

lowed.     Hamner  t.   U.   S.,    13   Ct.  of  earlier  and  of  the  Jater   statutes  wm 

CI.  7-     Nor  will  any  amendment  be  al-  dissimilar,  hut  also   that  [he  supposed 

lowed  after  the  period  for  bringing  suit  date  of  the  extinction   of  the  forme), 

has    expired,   which    will    enable   the  and  the  actual  lime  when  the  latter  bc- 

claimanl  to  sue  for  a  larger  quantity  of  came  operative,  were  not  identical.   U. 

captured  property  than  that  for  which  S.  v.  Winchester,  99  U.  S.  371,  aSrm- 

he  at  Rrst  preferred  his  claim.     Kidd  iHg  Winchester   v.   U.  S.,  14  Ct  of 

V.  U.  S.,  8Ct.  of  CI.  as9,  CI.  n. 

1.  Slawson   v.  U.  S.,   16  Wall.   (U. 
S.)  310. 

And  the  court  of  claims  has  no  juris- 
diction of  the  proceeds  of  a  steamer  S.  Stat,  a 
used  by  the  Confederate  GoTCrnment  with  the  acts  orjiily  13,  1861  (u  U.  S. 
as  a  military  transport  and  headquar-  Stat  at  L.  255],  and  July  17,  1S62  (1* 
ters  boat,  notwithstanding  the  owner  U.  S,  Stat  at  L.  5S9).  Barringerr.  U. 
did  not  consent  to  such  use  and  the  S,  3  Ct  of  CI.  358;  Minor  v.  U.  S,6 
proceeds  have  come  into  the  captured  Ct  of  CI.  393;  Terry  f.  U.  S„  8  Ct  of 
or  abandoned  properly  fund.  Gearing  CI.  177;  Jenkins  v.  U.  S.,8  Ct  of  Cl.46f 
V.  U.  S.,  3  Ct  of  CI.  165.  But  the  amendatory  act  of  1S64  only 

But  property  of  a  loyal  owner  seized  carries  the  right  to  the  proceeds  back 

by  the  military  authorities  of  the  Con-  to  the  time  of  the  passage  of  tlie  act  of 

federacy,  and  actually  used  for  waging  July  17,  1S61,  and  no  further.    Moore 

war  against  the  UMiled  Slatts,  does  not  v.   U.  S.,  10  Ct.  of  CI.  375;  U.  S.  v. 

come   within  this   exception.    Wilson  Pugh.  99  U.  S.  265. 
v.  U.  S.,  4Ct  of  CI.  559.  «.  The  act   allows   reaidents  within 

a.  The  Confiscation  Acts  authorized  southern    territory  to  recover  the  net 

the  seizure   of   the  enemy's   property  proceeds  of  captured   and  abandoned 

wherever    found;    the    Captured   and  property     upon    certain     conditiani; 

Abandoned  Property  Act  only  of  cer-  therefore,  persons  not  resident  in  mch 

tain   kinds  of  property  in  the  enemy's  territory  should  also  recover  upon  tiiie 

country.    The    former    contemplated  conditions.     The  Intent  of  the  tct  was 

the  condemnation  and  sale  only  of  the  to  prevent  Injury  to  those  who  were 
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and  comfort  to  tbe  Confederacy,'  and  their  governments  accorded 
similar  privileges  to  citizens  of  tbe  United  States.* 


Sdltkn    of   Ridine  the  Confederacy.  The  dlubllitj  ImpoMd  on  «lleni  br 

aver  t>.  U.  S.,  3  Ct.  of  CI.  240.  the  act    of  July   37th,   1868,   provM- 

1.   Waltjen  v.\}.  S.,3  Ct.  of  CI.  238;  Ingthatonlj  dtizenE  of  such  countrle* 

Bruning  t'.  U.  S.,  3  Ct.  of  CI.  141.  as  allowed   liinilar   prMlEKes   to   clti- 

Thc  act  does  not  require  a  resident  zena  of  the  United  Stairs,  could  sue  In 

alien  to  establish  positive  ajinpaChy  or  the  court  of  claims,  does  not  appljr  to 

lojaUj.  but  simply  to  prove  that  he  has  one  who  declared  his  Intentions  before 

never  given  aid  and  comfort  to  the  Con-  bringing  suit,  and  was  naturalized  be- 

federacj.    Byrne*  v.  U,   S,  3   Ct,   of  fore    the   plea    of  alienage   was  filed, 

CI.  195.  Scharterv.  U.   S.,  4  Ct.  of  CI,  5J9; 

The  (act   that  an  alien  was  engaged  Wagner  v.  V.  S..  5  CI.  of  CI.  G37 ;  and 

in  blockade  running,  does  not  prevent  a  claimant  naturalized  after  bringing 

htm   from  maintaining  an  action    for  his    action  and  before  the  passage  of 


the  proceeds  of  captured  and  aban- 
doned property.  Collie  v.  U.  S.,  9  Ct. 
of  CI.  431. 

Where  an  alien  is  required  to  aver 
that  he  has  not  voluntarily  aided, 
abetted,  or  encouraged  the  Confeder- 
acy, and  the  government  does  not  trav- 
erse the  averment,  It  is  presumptively 
true.     Hill  v.  U.  S.,  8  Ct.  of  CI.  470. 

pToolamaUoB  of  Amaarty  and  Pardon. 
—The  President's  "Amneitji  Proclama- 
tion" did  not  restore  the  right  ' 


the 


affected   bj  Its 
■Ulons.    Mintz  t/.U.  S.,  4Ct.  ofCI. 
Bulwinkle    v.    U,    S.,    4   Ct.   of 


Although  In  Prussia,  foreigners 
bringing  suit  against  the  state  are  re- 
quired to  give  security  for  costs,  yet  if 
a  citizen  of  the  United  States  may 
bring  such  a  suit  in  the  courts  of  that 
country  at  any  time,  and  have  eiecutioo 
against  the  property  of  the  government, 
ifficient  compliance  with  thi 


esident  alien.     By  giving  aid     condition  imposed  by  the  act  of   July 


I  the  Confederacy  he 
committed,  in  a  criminal  sense,  no 
offense  against  the  United  Stales,  and 
was  not,  therefore,  included  in  the  proc- 
lamation. Young  V.  U.  S.,  97  U.  S. 
39 ;  Coilie  v.  U.  S.,  la  Ct.  of  CI.  648. 

But  aliens  domiciled  in  this  country 
who  gave  aid  and  comfort  to  the  Con- 
federacy, were   included   in  the 
lamation,     and    « "~"    ■"       "    "" 
from  tile  necessity 

loyalty  in  order  to  prosecute  thi 
claims.  All  aliens  are  under  the  pro- 
tection of  tbe  sovereign  while  within 
hia  territories,  and  owe  a  temporary 
allegiance  in  Return  for  that  protection. 
Carlisle  !•.  U.  S.,  16  Wall.  (U.  S.)  147. 
Sec  also  Green  v.  U.  S.,8  Ct.  of  CI.  ^ii. 

9.  Act  of  July  17,  1868  (15  U,  S.  Slat, 
at  L.  J43);  Byrnes  v.  U.S.,  3  CtofCl. 


U.  S.,  5  Ct.  of 
CI.  s7t. 

When,  by  the  laws  of  Switttrland,  a 
private  citizen  may  maintain  an  actio'n 
against  the  Confederation  in  its  federal 
tribunal,  if  the  object  of  the  litigation 
is  of  the  value  of  at  least  3.000  francs,  and 
when.by  a  treaty  with  the  United  States, 
citizens  of   the  United  Slates  arc  "at 
by    it   reheved     liberty  to  prosecute  and  defend   their 
establishing  their     rights  before  the  courts  of  justice  in  the 
■      ■■  same  manner  as  native  citizens."  the 

government  of  S-ivitzerlaitd  will  be 
deemed  to  accord  to  citizens  of  the 
United  Stales  the  right  to  prosecute 
claims  against  such  government  In  its 
courts,  within  the  meaning  of  the 
act  of  July  27,  1868,  and  hence  a  citi- 
zen of  Switierland  may  maintain  an 
for  the   proceed*  of  captured 


195;  Wallgen  I-.  U.S.,3Ct.ofC1.338;     property.     Lobslger  v.  U.  5.,  5  Ct,  of 


against  the  Uni/ed  Stales  for  the  pro- 
ceeds of  captured  and  abandoned  prop- 
erty, as  the  British  government  allows 
citizens  of  the  Uniird  Slates  to  prose- 
Cute  claims  against  it  by  a  proceeding 
known  as  petition  of  right.     U,  S.  v. 


right  to  sue  the  French  government  for 
real  and  personal  property,  and  the 
right  of  an  American  citizen  to  sue  the 
French  governraeiit  is  exactiv  the  same 
as  that  enjoyed  by  French  citizens, 
subject  only  to  gl'^nejidica/uni  solvi. 
Rothschild  V.  U.  S.,6  Ct.  of  CI.  Joaj 
Dauphin  v.  U.  S.,  6  Ct  of  CI.  aii. 
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Claims  under  this  act  cannot  be  assigned,  so  as  to  enable  the 

assignee  to  bring  suit  in  his  own  name  in  the  court  of  claims,* 

Under  this  act  suits  may  be  brought  by  partners  and  joint 
owners  ;*  and  also  by  married  women,  when  they  are  allowed  by 
the  laws  of  the  state  to  hold  and  sue  for  property.' 

3.  Effect  OIL  Conrtt  of  Jnitioe. — Where  a  country  is  ovemin  by 

the  enemy,  war  often  results  in  suspending  the  operation  of  the 
courts  of  justice  or  inclosing  them  entirely.* 

1.  An   issi^ment  or  transfer  of  the  sMing  in  New  York  and  the  other  in 

claim,  executed  before  a  judgment  Is  re-  Mobile,  are  joint  owners  and  entitled  to 

corded,  is  void.     Cote  v.  U.  S.,  3Ct.  of  the  proceedg  o(  cotton  bought  bj  the 

CI.' 64.  Mobile  partner,  with  partnership  iundi, 

The  ownership  claimed  and  required  during  the  war,  Mlller.n.  U.  S,  4  Ct 

to  be  proved,  is  that  which  existed  at  of  CI.  aSS.      And  see  Douglasn.  U.  S. 

the  time  when  the  property  In  question  J4  Ct.  of  CI,  I, 

was  captured;   and   an   assignee   of  a  Propertv    bought   bj  the  niinaging 

claim  for  the  proceeds  of  such  property  partner  with  his  own  fundi,  In  the  Dime 

U  not  entitled  to  Rue  for  the  same  in  of  a  firm,  after  the  dissolution  of  the 

the  court  of  claims.     U.   S.  f.   Gillls,  firm  and  while  its  afFairs  are  in  process 

95  U.  S.  407.  of  liquidation,  belongs  to  such  parlner. 

But  this   rule  applies  only  to  cases  who  may  sue  for  the  proceedt  in  bis 

of  voluntary  assignments.    The  claim  individual  name.     Lowe  v.  U.  S.,7Ct, 

•gainst    the     government    constitutes  ofCI.  _i;i5. 

property  and  passes  to  an   assignee  in  >.  BnabaiLd  and  VIA. — The  right  of 

bankruptcy.     Erwin  v.  U.  S.,   97   U.  the  wife  to  sue  for  Ihe  proceeds  of  cap- 

S.  393.  tured  or  abandoned  property,  will  de- 

3.  Joint  owners  may  maintain  sepa-  pend  upon  the   laws   of  the   difierrot 

rate  actions  for  their  separate  shares  In  states    governing   the  wife's  property 

the  proceeds  of  property  ;   but  a  joint  rights.     See  Benton  v.  U.  S.,  5  CL  of 

owner  can    recover  only    his  propor-  CI.  693  ;   Foley  v.  U.  S.,  7  CL  of  CI. 

tlonate  share,  and  gains  nothing  by  the  449  ;  Roddin  v.  U.  S..  6  CL  of  CI.  30S; 

fact  that  the  otherowners  do  not  claim  Green  v.  U.  S.,7CLofC1.496;  Mount 

the  balance.     Fain   v.   U.  S.,  4   CL  of  v.  U.  S,,  11  Ct.  of  CI.  509;  Meriwether 

CI.  237.     And  where  property  belong-  v.  U.  S.,  13  Ct.  of  CI.  359;  Reilly  p.  U. 

ing  10  two  owners  is  partially  burned,  S.,  7  CL  of  CL  504;  Sjke*  v.  U,  S,  8 

one   cannot   disclaim  in    favor  of  the  Ct  of  CI.  330;  Thomas  r.  U.  S.,  11  Ct. 

other,  and  the  claimant  can   only  re-  of  CI.  721;  Stanton  v.  U.  S.,  4  CL  of 

cover  his  proportion  of  the  part  saved.  CI.  41:6. 

O'Keete  v.  U.  S.,  s  Ct.  of  Cl.  674.  4.  As  we  have  seen,  one  of  the  de£- 

A  joint  owner  cannot  maintain  a  Sep-  nitions  of  war   is   a   time  "when  the 

arate  action  without  proof  of  the  ex-  peaceable  course  of  justice  is  disturbed 

lent  of  his  interest.     Headman  t'.   U.  andstopped.so  that  thecourtsofjustice 

S„  n  Ct.  of  Cl.  640.  be,   as  it  were,   shut  up."  Mayfield  :. 

Where  a  joint   action  is  brought  bv  Richards,  115  U.  S.  137.   See  tufrii, 

two,  and  one  tails  to  establish  his  loy-  this  title.  Definition. 

alty,  judgment  will  be  rendered  in  favor  An    administrator,  who   had  quali- 

o(  the  other  to  the  extent  of  his  in-  fied  in  a   county,  was  not  held  liable 

teresL     Meldrim    i:   U.    S.,  7  CL   of  for  failing  to  sue  in  such  county  during 

CI.595.  the   late   civil  war,  In  cases  in  whidi 

If  an  action  is  brought  in  the  names  he    knew    there    would    be    defenifs. 

of  two,  setting  up  a  joint  title,  and  the  there  having  been  but  one  court  held 

evidence  indicates  that  only  one  of  the  in   the    county    during    the    war,  the 

parties  is  entitled  to    the  proceeds,  vet  enemy    either    encamping    or   pasting 

if   he  verifies  the  petition  presenting  through  it  constantly.  Lacy  t.  Stimp- 

the  joint  title,   judgment  will  be  ren-  er,  37  GralL  (Vo.)  43. 

dered  accordingly,  and  not  tor  him  in-  During  the  civil  war,  when  a  portion 

divldually.     Richmond  f.   U.  S,  7  CL  of  the  Confederate  States  was  in  throc- 

of  Cl.  533-  cupatlon  of  the   forces  of  the  Unii'i 

Partners  before  the  war,  the  one  re-  Stales,  the  municipal  laws,  if  not  mr 
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ftBlurt  Hd  BdUgwnt  OconpaUoB.     WAR.  ConqvM  wd  BvUl^artiit  0«enp*tlam. 

T.  CmmvnT  aitd  BSLUnBnre  Occvp&tiov. — The  laws  of  war 
authorize  the  conquering  power  to  oi^anize  and  establish  govern- 
ment over  the  people  of  the  country  conquered  and  occupied 
byit.> 

pended  or  superseded,  were  generallj  except  so  far  be  they  may  conflict  with 

idminiatered    there   by   the   ordinary  any  regulations  which  the  occupying 

tribunals,  for  the  protection  and  benefit  authority  maj'  ordain.    Dutieii  and  ton- 

of  persona  not  in  the  military  cervice.  nage  for  the  support  of  the  temporary 

Dow  T'.  Johnson,  too  U.  S.  15S.  government  are  usually  levied.     H  the 

But  the  pro  bate  uf  wills,  and  the  grant  conquest  and  occupation  be  temporaij, 

orietten  of  adminietration,  by  the  pro-  thegovernment  so  established  ends  with 

bate  courts  of  a  state,  during  the  late  the  restoration  of  peace.  By  the  modern 

ciTil  war  between  the  states,  Is  perfect-  usage  of  nations,  it  is  unusual  for  the 

It  legal  and  valid.  Allen  v.  Kellam,  69  conqueror  to  do  more  than  to  displace 

Ala.    443;     Nelson    v.     Boynton,     54  the  sovereign  and  to  assume  dominion 

Ala,36B.  over   the   countrv.     U.    S.   v.  Rice,  4 

Where,   during  the   late   civil   war,  Wheat.  (U.  S.)  346-,  U.  S.  'v.  Perche- 

npon  the  abandonment  by  the  Confed-  man,  7  Pet.   (U.  S.)  51;  Leitensdorfer 

erates  of  a  certain  conntj,  the  clerk  of  v.  Webb,  10  How.  (C.  S.)   176;  Cole- 

the  county  court  went  with  them,  tak-  man  -o.  Tennessee,  97  U.  S.  509 ;  Cross 

ing  with  him  all  or  the  greater  part  of  v.  Harrison,  16  How.  (U.  S.)  164.     See 

the  records  of  his  office,  and  immedi-  also  Wheaton  on  Int.  L.  (Sth  ed.),  p. 

■lely  thereafter  the  county  passed  Into  431,  n, 

the  actual  possession  and  under  the  The  taws  and  government  In  force  at 
control  of  the  United  States  troops,  the  time  of  the  conquest  remain  In 
and  Bocontlnued  until  they  were  driven  force  until  altered  by  the  conqueror. 
out  lOTne  four  months  thereafter,  the  Hawkins  v.  Fllkins,  24  Ark.  386.  And 
clerk  all  that  time  remaining  within  the  during  the  civil  war,  when  any  portion 
confederate  lines,  It  was  held  that  no  of  the  southern  states  was  in  (he  occu- 
one  residing  in  the  county  within  the  pation  of  the  forces  of  the  United 
federal  lines  could,  as  deputy  of  such  States,  the  municipal  laws,  if  Dot  sus- 
clerk,  conduct  the  business  of  the  pended  or  superseded,  were  generally 
clerk's  office,  for,  or  in  the  name  of  administered  there  by  the  ordinarj' tri- 
such  clerk,  while  he  remained  within  bunals  for  the  protection  and  benefit  of 
the  confederate  lines,  and  the  acts  of  persons  not  in  the  military  service. 
le  making  such  attempt  were  void.  Dow  v.  Johnson,  loo  U.  S.  158. 


Herring  v.  Lee,  13  W.  Va.  661.  In  times  of  civil  war,  the  conquering 

1.  Isbell  V.  Farris,  s   Coldw.  {Tenn.)     power  has  the  right,  under  the  laws  of 

4S6;  HefTerman   v.  Porter,  9  Am.  L.    war,  to  dispossess  the  legally  const!- 


436;  Heff 
Reg.  N.  S 


...           V.  Harrison,  16  tuted   officers  in  the  conquered  terri- 

r.  (U.  S.)   164;   U.   S.  V.   Re  iter,  4  tory,  and  appoint  others  in  their  stead, 

Am.  L.  Reg.  N.  S.  534.  whose  acts  within   the  sphere  of  their 

The   belligerent  occupation   imports  authority.are  valid  and  binding.      State 

anestablishedposaessionofthecountry,  v.  Hal!,  6  Baxt.   (Tenn.)   3.     And  so 

so  that  the  occupying  power  can  eze-  long  as  the  late  civil   war  lasted,  the 

cute  its  will  either  by  force  or  by  the  President  of  the  United  States   could 

acquiescence  of  the  people  for  an  In-  Institute  temporarygovemmentswllhln 

definiteperiod,  subject  only  to  the  flue-  hostile   territory   occupied   by   federal 

tnatlooB  and   chances  of  war;  It   also  troops.    Texas  v.  While,  7  Wall.  (U. 

implies  that  while  war  continues,  the  S.)  700. 

™^*''PT'"g  power  Is  not  the  permanent  It  was  within  the  President's  const!- 

civil  action.     Dlllard   v.  Alexander,  9  tutional    authority,  as  commander  in 

Heiik.  (Tenn.)  719.  chief,  to  establish  therein  provisional 

The  occupying  sovereign  may  eatah-  courts  for  the  hearing  and  determina- 

lish  such  laws  of  its  own,  and   recog-  tion  of  all  causes  arising  under  the  laws 

nlie  only  such   laws   of  the   subdued  of  the  state  and  of  the  Uni/ed  States. 

country  as  It  sees  fit.    The  private  re-  The  Grapeshot  v.  Wallerstein,  9  Wall. 

Istioni  of   the    people,   however,   the  (U.  S.)  139. 

ordinary   laws   of    contract,   and    the  But  where  President  Lincoln,  at  the 

rights  of  property,  remain  unchanged,  close  of  the  war,  appointed  a  military 


)v  Google 


TL  Kastial  Law — 1.  DeflnitioD. — Martial  law  is  tlw  law  of  mil- 
itary necessity,  administered  by  the  general  of  the  army  durii^ 
the  actual  presence  of  war ;  it  is,  in  fact,  his  will.* 

governor  forone  af  the  former  Confed-  During   the  military  occapatioD  of 

crate  States,  It  was  held  that  such  ap-  Cattine  b^  the  BritUh,ilwudeei>ieda 

polntment  did  not  change  Che  general  foreign  country  lo  far  aa  the  eiecutioo 

laws  of  the  state  theti  in  force  for  the  of  the  reveoue  laws  was  concerntd,  and 

settlement  of  the   estates   of  deceased  it  was  held  that  goods  imported  from 

persons,  nor  remove  from  oflice  Ihose  fn^bai/ during  such  occupancy  could 

who  were  at  the   time  charged   with  not.  after  Its  evacuation  by  the  cDem; 

puhlic  duties  in  that  behalf.     Ketcham  and  the  resumption  of  authority  by  (he 

c.  Buckley.  99  U.  S.  1S8.     And   a  spe-  UHiled   SlaUt,   be   compelled  to  par 

dal  order,  issued  by  an  officer  in  com-  duty.     U,  S.  V.   Rice,  4    Wheat  {U. 

mand  of  the   federal   forces   in    Souii  S.)  346. 

Carolina,   wholly  annulling  a   decree  But  Tampico,  Mexico,  did  tMt  be- 

rendered  by   a   court   of   chancery   in  come   a  part  of  the  Unittd  Slatit  bj 

Uiat  Btate  in  a  case  within  its  jurisdic-  its   conquest  and   occupancy    by  her 

tjon,   was    held    void.      Raymond    v,  troops  during  the   MeiicsD  war,  ind 

Thomas,  91  U.  S.  713.  goods  imported  intothe  L'lii/tJ  Sfatci 

A  commander  of  a  military  district  during  such  occupancy  had  to  pay  doly. 

has  no  authority,  as  such,  lo  isBue  an  Fleming  r.  Page.  9  How.  (U.  S.)  6oj, 

order  to  the  sherifT  of  a  county  requir-  1.  Waite,  C.   J.,  in  U.   S.  v.  Dickel- 

ing  him  to  place  a  person  in  possession  man.  91  U.  S.  510 ;  Anderson's  L.  Did. 

of  a  plantation  and  personal  property.  Martial  law,  which  is  built  upon  no 

which  were  at  the  time  iti  possession  settled  principles,  but  ia  entirely  arbi- 

of  another  person.     Whalen  v.  Sheri-  trary  In  icsdecisions.is.asSirMatlbcw 

dan,  17  Blatchf.  (U.  S.)  9.  Hale  observed,  in  truth  and  reality  no 

The  orders  of  such  commanders,  re-  law,  but  something  indulged  rather  than 

laling  to  the  administration  of  civil  af-  allowed  as  law.     The  neccauty  of  orckr 

fairs,  have  no  further  efficacy  Chan  such  and  discipline  in  an  army  is  the  onlj 

as  they  draw  from  the  superior  force  thing  which  can  give  it  counlenance, 

which  upholds  ihem.     Varner  v.   Ar-  and,  therefore,  it  ought  not  to  be  per- 

nold,  8]  N.  Car.  306.  mitted  in  time  of  peace,  when  theking'i 

But  while  the  belligerent's  territory  courts  are  open  for  all  persons  to  re- 
is  occupied  by  an  Invading  force,  the  ceive  justice  according  to  tlie  law  of  the 
military  commander  may  establish  land,  i  B1.  Com.  413. 
such  regulations  as  serve  his  ends.  He  Strictly,  thcrcls  no  such  thin^ai  mar- 
may  forbid  the  Inhabitants  from  pass-  tial  law,  it  is  martial  rule,  thatulosij, 
ing  tieyond  his  lines,  and  enforce  his  the  will  of  the  commanding  officer,>nd 
oi^rs  by  military  penalties.  Shawf.  nothingmore,nothinglesa,eiercltedbv 
Carlile,  9  Hcisk.  (Tenn.)  1:94.  him  only  onhis  responsibility  to  bisgor- 

"  -'^--"^-  -   '--  -eofacivllw- ' "—     '-■- 


Pending  the  existence  ol  a  civil  war,  eminent,  or  superior  officer, 

any    government  that  may  arise,  ca-  f.  Jones,  44  III.  141 ;  91  Am.  t>tc.  1^^ 

pable  of  enforcing  obedience,  isentitled  See  also  £x  p.  Milligan,  4  Wall.  (L. 

to  exact  It,  and   no  person,  under  the  S.)3S.     It  is  the  will  of  tiie  command- 

sway  of  such  government,  can  be  prej-  ing  officer  of  an  armed   force,  or  of  a 

udiced  in  any   manner  for  yielding  It  geographical  military  department,  ei- 

obcdlence.     Lay    v.     O'Neil,    39   La.  pressed  in  time  of  war  witbintheliniiu 

Ann.  733.  of  his  military  jurisdiction  as  necet- 

When  a  state  is  not  able  to  protect  slty  demands  and  prudencedictatei,re- 

ita  citlaens,  Itaclaim  to  theirallegiance  strained  or  enlarged  by  the  ordert  of 

is  suspended,  and  their  fealtj  becomes  his  military  chief,  or  superior  eiecutire 

due  to  the  occupying  power,  and  they  ruler.      Hansard's     Pari.    Debate  (jd 

cannot  afterward  be  punished  for  ac-  Series},  vol.  95,  p.  66;  8  Op.  of  Ally, 

quiesdng  in  its  authority.     Dlllard  v.  Gen'ls  3G7. 
Alexander,  g  Heisk.  (Tenn.)  719.       '  In*e  Egan,  5  Blatchf.  <U.  S.)3i9-i' 

An  island  in  the  temporary  occupa-  is  said  that  "All  Tcspectable  writers  sad 

tion  of  an  enemy  is  to  be  deemed  an  publicists   agree   in   the  definition  of 

enemy's   colonv.     Thirty     Hogsheads  martial  law,  that  it  is  neither  more  aor 

of   Sugar    V.  'Boyle,    9    Cranch    (U.  less  than  the  will  of  the  general  who 

S.)  191.  commands  the  army.     It  overrides  uid 
«S4 
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WAR. 
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8.  DeoUrktiDn  of. — The  right  to  declare,  apply,  and  enforce  mar- 
tial law  is,  like  the  power  to  declare  war,  a  sovereign  power,* 
properly  residing  in  the  legislature,*  but  which,  it  has  been  said, 
may  be  exercised  by  the  executive  when  and  where  the  civil 
power  is  suspended  by  force,  though  in  such  cases  only.  In  all 
other  times  and  places  the'civil  power  is  supreme  and  excludes 
martial  law — excludes  government  by  the  war  power.' 


mppresMs  all  exUting  civil  laws,  dvll 
officers  and  civil  authorities,  by  the 
arbitrary  enercise  of  military  power; 
and  every  citizen  or  subject,  in  other 
words,  the  entire  population  of  the 
country  within  the  confines  of  its  power, 
is  subjected  10  the  mere  will  or  caprice 
of  the  commander.  He  holds  the  lives, 
liberty,  and  property  of  all  in  the  palm 
of  his  hand.  Martial  law  ii  regulated 
by  no  known  or  established  system  or 
cmle  of  laws,  as  it  is  over  and  above  all 
of  them.  The  commander  is  a  legis- 
lator, judge,  and  executioner.  His  or- 
der to  the  provost  marshal  Is  the  be- 
ginning and  the  end  of  the  trial  and  the 
condemnation  of  Che  accused.  There 
may  be  a  hearing  or  not,  at  his  wili.  If 
permitted,  it  may  be  before  a  drumhead 
court-martial,  or  the  more  formal  board 
oE  a  military  commission,  or  both  forms 
mat  be  dispensed  vrith,  and  the  trial 
and  condemnation  be  equally  legal, 
though  not  equally  humane  and  judi- 

DUUnet  Ttom  MUltu?  Law.— Martial 
law  exists  during  the  time,  and  upon 
the  scene,  of  active  military  operations; 
it  is  the  law  governing  all  persons  with- 
in the  territory  covered,  and  supersedes 
all  cirf  1  law  conflicting  with  It.  Military 
law  is  the  general  law  of  the  land  ap- 
plicable to  penons  and  alTalrs  connect- 
ed with  tbe  military  service,  in  time  of 
peace  as  well  as  war.     Black's  L.  Diet. 

Military  law,  as  distinguished  from 
martial  law,  consists  of  the  rules  pre- 
scribed for  the  government  and  disci- 
pline of  troops,  whichapply  only  to  per- 
sona in  the  military  or  naval  service  of 
the  government,  whereas  martial  law, 
when  once  established,  applies  alike  to 
citizen  and  soldier.  Johnson  v.  Jones, 
44  III.  14a;  91  Am.  Dec.  159. 

L  Hatleck's  International  Law  and 
Laws  of  War,  p.  373, 

I.  Johnson  v.  Duncan,  3  Martin 
(La.)  5J0;  6  Am.  Dec.  675. 

ADd  In  1841,  the  legislature  of  Rhode 
hlaud  declared  the  state  under  martial 
law.  In  Luther  v,  Borden,  7  How. 
(U.  S.)  1,  Taney,  C.  J,,  In  delivering  the 


opinion  of  the  court,  said :  "In  relation 
to  the  act  of  the  legislature  declaring 
martial  law,  it  is  not  necessary  in  the 
case  before  us  to  Inquire  to  what  ex- 
tent, nor  under  what  circumstances, 
that  power  may  be  exercised  by  a 
state.  Unquestionably,  a  military  gov- 
ernment established  as  a  permanent 
government  of  the  state  would  not 
be  a  republican  government,  and  It 
would  be  the  duty  of  Congress  to  over- 
throw It,  but  the  law  of  Kkode  Island 
evidently  contemplated  no  such  gov- 
ernment. It  was  intended  merely  for 
the  crisis,  to  meet  the  peril  under 
which  the  existing  government  was 
placed  bj  the  armed  resistance  to  Its 
authority.  It  was  so  understood  and 
construed  bj  the  state  authorities,  and 
unquestionably  a  state  may  use  its  mil- 
itary power  to  put  down  an  armed  in- 
surrection too  strong  to  he  controlled 
by  the  civil  authorities.  The  power  is 
essential  to  the  existence  of  every  gov- 
ernment;  essential  Co  the  preservation 
of  order  and  free  institutions,  and  is  as 
necessary  to  the  states  of  this  Union 
as  to  any  other  government.  The 
state  itself  must  determine  what  degree 
of  force  the  crisis  demands,  and  if  the 
government  of  Rkodt  Island  deemed 
the  armed  opposition  so  formidable,  so 
ramified  throughout  the  state,  as  to  re- 
quire the  use  of  its  military  force  and 
the  declaration  ofmarCia!  law,  we  see 
no  ground  upon  which  this  court  can 
question  its  authority.  It  was  a  state 
of  war,  and  the  established  government 
resorted  to  the  rights  and  usages  of 
war  to  maintain  itself  and  to  overcome 
the  opposition." 

In  Griffin  v.  Wilcox,  31  Ind.  370,  it 
is  said  that  one  cannot,  without  act  of 
congress,  be  subjected  to  martial  law, 
except  upon  necessity  occasioned  by 
force  actually  existing,  or  immediately 
threatened  at  the  time  and  place  where 
martial  law  is  exercised. 

I.  The  right  temporarily  and  locally 
to  exercise  martial  law,  In  case  of  ne- 
cessity, is  the  war  power  of  Che  govern- 
or of  a  sUteand  of  the  President  of  the 


)vGoo'^lc 


WAREHOUSE  AND 


WASSEOireE  AKS  WABBHOiniElfAV.— See  Accession,  vol. 
I,  p.  54 ;  Carriers  of  Goods,  vol.  2,  pp.  784,  878 ;  Debtor  and 
Creditor,  vol.  5,  p.  194;  Dock  Warrants,  vol.  5,  p.  852;  Ex. 
press  Companies,  vol.  7,  p.  562 ;  Forwarding  Merchants, 
vol.  8,  p.  573  ;  Maritime  Liens,  vol.  14,  p.  434. 

I.  Definition,  A36. 

I.  Public  WarekoMse,  637. 

1.  Bonded   Warehouses,  638. 

II.  Duty  of  WarehouBcniBii,  639. 

1.  As  to  tkg  WarekoMSe,  639. 

a.  Careoftht  Premitea, 
639. 

b.  Plact  of  Storage,  640. 
a.  Reasonable   Care,  641. 

a.  General  Bale,  643. 
*.   Tke/l,&iS- 

c.  Fire,  646. 

d.  Other  Casualties,  647. 

III.  Burden    of   Proof   in    Caaa   Of 
Loea,  64S. 

IV.  Forwarding  Merchants,  651. 
V.  Liability  ofWarehouBeman,  651. 

I.  Liabililv  Begins,  651. 

a.  On  Receipt  of  Goods,  651. 


Bailor,  657. 
5.  Liability  for  Bagmge.HiU 
VI.  Wareheuaeman's  Lien,  663. 
VII.  Charges  for  Storage,  £67. 
VIII.  Confusion  of  Goods,  668. 
IX.  Insurable  Interest,  670. 
X,  Warehouse  Rccdpta,  671. 

1.  Form.  671. 

2.  Negoiiabilily,  673. 

3.  EsUfffI,  677. 

4.  Pledge,  680. 

5.  Receiflfor  Otan  Geedi,  68». 

6.  Reeeifl  for  G««ds  in  Bali, 
683. 


I.  Dsraranoil. — A  warehouse  is  a  building  or  place  provided 
for  the  receipt  and  storage  of  property.*     A  warehouseman  is  a 


United  Stales,  and  It  1e  all  the  war 
power  that  either  posteBges,  by  Tirtue 
of  which  he  can  aseume  to  govern  In- 
dependendj  of  civil  law;  and  this  war 
power  each  executive  usual  1 7  exerts 
through  hii  Bubordinate  military  of- 
ficert.  Griffin  v.  Wilco»,  ai  Ind.  370. 
In  Re  Kemp.  16  Wis.  381,  Cole,  J., 
said  :  "  Undoubtedly  the  Pretldent  or 
any  general  uader  him  may,  when  it  li 
deemed  necestary  for  the  successful 
prosecution  of  muilary  operation,  de- 
clare martial  law  over  the  rebetliouE 
(tates,  or  other  districts  in  a  state  of 
war,  and  within  those  limits  subject  all 
persons  and  things  to  i[«  operation.  In 
placet  where  hostilities  exist,  the  mill- 
tarv  authority  often  declares  the  mar- 
tial law,  which,  during  its  continuance, 
supersedes  and  puts  in  abeyance  b11 
civil  authority.  This  Is  o(  frequent  oc- 
'  '  i  a  legitimate  < 


the  V 


whether  the  right  to  declare  martial 
law  belonged  to  the  President  as  com- 
mander in  chief  of  the  army,  or  wheth- 
er he  must  receive  authority  from  Con- 


gress. But  It  was  also  said  that  **  The 
power  to  thus  arre«t  being  once  coa- 
ceded,  every  man  in  the  stale,  fraoi  the 
governor  down  to  the  humblest  cillien. 
would  hold  his  liberty  at  the  toercioi 
the  military  officer  in  command.  Yar 
it  is  to  be  borne  In  mind  that  this  pow- 
er is  not  one  to  be  exercised  only  by 
the  highest  officers  of  the  gorerDiiient, 
in  whose  hands  it  might  be  exercised 
with  moderation.  It  is  claimed  for  the 
President  as  commander  in  chief,  ind 
as  incident  to  a  state  of  war.  But  if  it 
exists  at  all.  It  exists  as  a  law  of  war. or 
martial  law,  and  may  be  exercised  bf 
the  military  officer  in  command  of  1D7 
district,  without  reference  to  his  raaii, 
as  rightfully  as  by  the  Precident  bim- 
self .  He  might  be  afraid  to  exercise  it 
without  orders  from  his  superior,  bnl 
if  it  exists  at  all.  It  belongs  to  him  u 
well  MS  to  the  President." 

1.  Titsworth  v.  Winnegar,  $1  Barb. 
(N.  Y.)  153;  Watson  i-.  Codon,  s  C 
B.  51 ;  s7  fe.  C.  L.  so;  Ray  p.  EdmuDd- 
»on,a  fel.  &E1.  77. 

In  Owen  v.  Boyle,  aa  Me.  47,  the 
court  said  :  "  The  building  or  aplit- 
ment,  where  the  salt  was  stored,  vu 
used   and   appropriated   by  the  occu- 
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person  who  receives  goods  and  merchandise,  to  be  stored  in  his 
warehouse  for  hire.* 

1.  Pnblio  WaiehonM.  —  In  some  states,  although  a  ware- 
house or  elevator  is  considered  private  property,  yet,  as  it  is  a 
connecting  link  between  great  water  and  land  carriers,  it  is  re- 
garded as  for  pubHc  use,  and  as  having  a  public  trust  attached  to 
it;'  hence,  such  a  warehouseman  cannot  discriminate  between 
customers,'  and  the  lease  of  a  public  wharf  to  him  is  not  void  as  a 

Cnt,  not  for  the  dcpoift  and  sttrekeep-  property-  forced  on  tben  against  thetr 

S  at  aelling  of  his  own  goods,  but  for  will.     Delaware,  etc.,  R.  Co.  v.  Ccn- 

the  purpose  of  storing   the  goods   of  tral    Stock-Yard,   etc.,   Co.,   46   N.  J. 

others,    placed   there   in    the    regular  Eq.  iSo. 

course    of     commercial    dealing    and  1.  Bouvler's  Law  Diet.     One  doing 

trade,   to   be    again    removed    or    re-  bualncM  In  an  elevator  and  Its  appur- 

ihipped,  juid  the  building  or  apartment  lenances,  as  storing  grain   therein  for 

had  acquired  the  character  of  aware-  compensation,     Is     a     warehouseman 

house."  under  the  taws  of  Illinois.     National 

In  Reg.  V.  Hill,  3  M.  &  R.  45S,  "  the  Bank  v.  I^ngan,  a8  111.  App.  401. 
prisoners  were  Indicted  .under  the  Stat-  9.  Under  a  Virginia  statute  provid- 
ute  (7  &  8  Geo.  IV.,  ch.  ag,  5  15),  for  fng  that  if  any  warehouse  established 
breaking  and  entering  a  '  warehouse.'  "  hj  law  should  not,  for  three  successive 
It  appeared  that  the  prosecutor  oc-  years,  receive  income  enough  to  pav 
cupied  a  shop.  In  a  cellar,  under  the  eipenses  it  should  be  discontinued,  it 
shop,  he  kept  such  goods  an  he  had  not  was  held  that  such  a  warehouse  was 
at  the  time  occasion  lo  expose  Tor  sale  not  discontinued  ifso facto,  IF  in  fact 
In  his  shop,  and  the  goods  stolen  were  kept  up,  and  if  Inspectors  continued  to 
In  that  cellar.  There  was  no  inner  com-  be  appointed;  so  that  In  case  of  the 
munlcation  between  the  house  and  the  burning  of  such  warehouse  the  corn- 
cellar,  but  the  cellar  was  entered  by  a  monwealth  was  liable  under  the  staC- 
ttairway  from  tbe  street.  It  was  oh-  ute  to  the  owners  of  goods  stored  there- 
jected  for  the  prisoners  Chat  such  cellar  In.  Auditor  f .  Dugger,  3  Leigh  ( Va.) 
was  not  a  warehouse  under  the  statute.  341. 

Rolfe,  Bt  ialdr  "A  warehouse, in  com-  In  Lane  -o.  Kasey,  i  Mete.  (Ky.)  410, 

mon  parlance,  certainly  meant  a  place  It  was  held   that  a  warehouseman  In 

where  a  man  stowed,  or  kept,  his  goods,  Louisville,  who  closed  bis  warehouse 

which  were   not   Immediately  wanted  without    giving     sixty     days'    written 

fbr  sale,  and  there  was  no   reason  to  notice  to  the  city  council,  was  liable  on 

suppose  that  the   legislature  used  the  a  bond   given  under  the  Kentucky  act 

term  in  thk  statute  in  a  sense  rcpug-  of  185a,  for  any  injury  resulting  from 

nant  to  its  ordinarv  meaning."   But  see  the  act  of  closing. 

Rex  V.  Godfrey,  I'l^ach  187.  t.  In  Nash  11.  Page,  80  Ky.  539;  44 

The  terms  "warehouse"  and  "store-  Am.  Rep.  490,  Ctie  court  said:  "When 

house,"  as  used  in  the  Kentucky  Gen.  he  undertakes  to  sell  at  public  auction, 

Stat.,  ch.  39,  art.  6,  (j  4,  mean  any  house,  and  to  conduct  the  business  as  a  public 

not  an  office  or  a  shop,  or  a  room  in  a  warehouseman,    he   assumes   an    obit- 

Steamboat,  or  other   boat,  In   which  gation  to  serve  the  entire  public,  and 

goods,  wares,    and    merchandise    are  has  no  right  to  select  his  own  bidders, 

nsuallj  deposited   for  safe-keeping  or  or  to  refuse  to  receive  the  tobacco  of 

for  sate."     Ray  v.  Com^  la  Bush  (Ky.)  the   producer   when   shipped   to    him. 

397.    A  granary  was  here  held  to  he  a  This  obligation  exists  not  only  by  rea- 

warehouae.     And  see  also  Rex  v.  God-  son  of  the  statute,  but  under  the  mle  of 

ftey,  1  Leach  3S7  ;  Rex  v.  Amos,  F.  &  the  common  law.     We  perceive  no  dlf- 

M.  415.  (erence  between  this  character  of  ware- 

tto^-Tazda. — The     business    of   a  house  and  that    of  wine  warehouses, 

■tock-yard  corporation,  except  In  the  or  grain  warehouses ;  and  the  rule  ap- 
chaiactcrof  the  property 
subject  of  bailment,  corre 
the    business    of  warehoi 
cannot  have  the  poesesslor 
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use  of  public  property  for  private  purposes,^  and  the  legislature  has 
a  right  to  regulate  his  charges  for  storage  ;*  but  the  business  is  not 
so  far  public  that  a  combination  of  warehousemen  to  raise  the 
price  of  storage  is,  in  itself,  contrary  to  public  policy  and  void ,• 

In  some  states,  statutes  declare  that  a  public  warehouse  is  one 
where  grain  is  stored  in  bulk  or  mixed,*  and  a  private  warehouse 
is  one  where  each  person's  grain  is  kept  apart,  stored  in  a  sepa- 
rate bin.' 

8.  Bonded  Warehonm. — Bonded  warehouses  are  such  warehouses 
as  are  designated  by  the  Secretary  of  the  Treasury  of  the  Uniud 
Sta/ei  for  the  storage  of  merchandise  imported  into  the  Unitid 
States  until  such  time  as  the  customs  duties  thereon  shall  be  paid. 
■  Any  merchandise  so  deposited  may  be  withdrawn  at  any  time 
within  one  year  from  the  time  of  importation,  on  payment  of 
duties  and  charges,  and  after  one  year  and  until  the  expiration  of 
three  years  on  such  payment  and  ten  per  centum  addttionaL 
After  three  years  the  merchandise  is  regarded  as  abandoned  to 
the  government  and  may  be  sold.  Such  warehouses  are  generally 
private  warehouses  ;  a  customs  officer  is  delegated,  who,  with  the 
owner  of  the  warehouse,  has  joint  custody  of  all  merchandise  stored 
therein.*    The  government,  however,  assumes  no  responsibility 

hbtorj   of   the  state  that  warchouie-  escape  hli  liability  by  adTertbitig  tliit 

men,  controlled  and  regulated  In  their  he  hoi  withdrawn  froin  buKfncsa  ai  i 

bustneBB  by  leeislation,  have  RMerted  warehouieman,  and  is  conducting  the 

their  right  to  >elect  their  cugtotneri,  )n-  same  buHinesB   ac  b  commisBion   mer- 

cluding    both    the    producer   and   the  chant.     Naih   v.  Page,  80  Kj.  539;  44 

bujer/'      See     Allnutl    v.    Inglia,    u  Am.  Rep.  490. 

East  517.  1.  Belcher's   Sunr  Refining  Co.  v. 

Dntr  to  BMOlTO  Ooola.— Public  ware-  St.  Lotils  Grain  Elevator  Co.,  101  Mo. 

housemen  must  receive  all  grain  oSered  191. 

for     storage     without    d I scrimi nation.  S.  Munn  d.  Illinois,  94  U.  S.  iir 

/ntfiniKi  Rev.  Stat.,  46537.     So,  also,  bj  «.  Ladd  v.   Southern   Cotton  Frew 

statute  in  Illinoii,  Kentucky  and  Min-  Mfg.  Co.,  53   Tex.   17a ;  SeellgviD  o. 

Mttota.  Taylor  Compress  Co,  56  Tci,  Jiij. 

"There  can  be  no  doubt,  I  think,  that  «.  Indiana  Rev.  Stat.,  4  6516.  See 
a  warehoUBcman  Is  not  required,  bj  an;  alto  the  statutes  ot Illinois,  Minutnlt, 
genera]  rule  of  law,  to  receive  goocu  Kansat,  Ktntncky,  Maim,  Cffnnrtli- 
on  atorsge  against  his  will.  .  .  .  cm/,  Ttnnessee.  and  Dakota. 
This  must  be  so  Trom  the  verj:  nature  "Article  XIII,  title  'Warehouses,'  of 
«f  such  transactions,  for  all  bailments,  the  Itlinoii  Conatitution  of  1871,  de- 
not  made  by  force  of  statutory  regula-  dares  that,  'Ail  elevators  or  itore- 
tion,  rest  in  contract,  and  no  contract  houses  where  grain  or  other  property 
can  exist  without  consent,  express  or  is  stored  for  compensation,  whether 
implied."  Van  Fleet,  V.  C,  in  Dela-  the  property  stored  be  kept  separaie or 
ware,  etc.,  R.  Co.  v.  Central  Stock-  not,  are  declared  to  be  public  ware- 
Yard,  etc.,  Co.,  45  N.J.  Eq.  50.  houses.'"    National  Bank  i'.LangaTi,iS 

PnbUe  muna.— See  Wallace  -v.  Can-  111.  App.  401. 

aday,   4   Sneed   <Tenn.)  364;   70  Am.  S.  PrlTataWarahDnaa.— A'daJdiComp. 

Dec.  250.  Laws,  ch.  33,  4  151.     Termed  class  B 

A  public  warehouseman,  for  the  pub-  in  Indiana  and  class  C  in  Illinois. 

lie  sale  and  purchase  of  tobacco,  cannot  In  Minnesota,  Kentacky,  and  Orrgn 

refuse  to   receive  the  tobacco  of   the  no   warehouseman   can   mix   different 

producer  when  shipped  to  him,  nor  re-  qualities  or  grades  ol  produce  together, 

fuse  to  sell  it  at  auction,  nor  deny  the  •.   United  Stairs  Rev.  Stat^  k  3954- 

right  of  any  one  to  bid.     Me  cannot  3006. 


)v  Google 


Mr  It  VanhooMMu.      WAREHOUSEMAN.        Ai  M  tb*  WuikMN. 

for  the  safekeeping  of  the  merchandise,*  although  the  goods  are 
deemed  to  be  in  its  possession,'  but  the  owner  of  the  warehouse 
is  held  to  the  same  degree  of  diligence  as  though  the  government 
exercised  no  control,*  and  in  case  of  danger  of  the  destruction 
of  the  goods  in  the  warehouse,  he  is  justified  in  removing  them, 
although  removal  without  payment  of  duty  is  forbidden  by  the 
statute  of  the  Unittd  States.* 

n.  Smr  or  WABZHOvmuji — 1.  Aa  to  the  Wanhoiue — a.  Care 
OF  THE  Premises. — It  is  the  duty  of  the  warehouseman  to  keep 
his  premises  and  the  approaches  thereto,  and  appliances  thereof, 

Under  the  ict  of  Congress,  bo  per-  receipt  or  acceptance  of  the  goods  auf- 

lon  can  keep  •  ttorehoute  for  dutiable  ficlent  to  satisfy  the  Statute  of  Fraud*. 

Kds,  except  br  appointment  of  the  In  re  CliSord,  3  Sav;'.  (U.  S.)  418. 
retary  or  the  Treasury,  and  such  a p-  S.  Claflin  v.  Mever,  43  N.  Y.  Super, 
pointmeni  is  revocable.  And  the  gov-  Ct.  i ;  75  N.  Y.  360;  31  Am.  Rep.  467 ; 
eminent  maj  require  a  person,  who  is  Fairfax  v.  New  York  Cent.  R.  Co.,  43 
allowed  lo  use  his  private  warehouse  N.  Y.  Super.  Ct.  18. 
for  such  storage  of  dutiable  goods,  to  "Without  referring  in  detail  to  the 
paj  (he  salary  of  an  inspector  there,  laws  of  Congress  regulating  the  rights, 
Corkle  V.  Maxwell,  3  Blatchf.  (U.  duties,  and  powers  of  keepers  of  bond- 
Si)  413.  ed  warehouses,   we  hold  that  the  ap- 

1.  The  establishment  of  such  ware-  pointraent    by  the  Internal    Revenue 

houses  ivas  an  experiment,  on  the  part  Department  of   storekeepers   who  are 

of  the  government,  for  the  benefit  of  Invested  with  the  joint  custody  with 

those   whose   convenience   or  Interest  the  warehousemen,  of  the   warehouses 

might  be  promoted  by  permitting  their  and  the  goods  stored  therein,  does  not 

goods  to  remain  In  bond  after  the  duties  lessen    in    any    degree    the  diligence 

due  the  government  were  paid  ;  beyond  which  the  latter,  as  bailees  for  hire,  are 

the  duties  due  to  the  government,   it  by   the  general  laws  required  to  exer. 

had  no  Interest  in   the  preservation  of  cise   to   prevent   Are   from  being  com- 

the  property;  all  else  belonged  to  the  municated  to  their  houses  or   to    the 

Importer  or  owner,and  the  warehouse-  goods  in  their  custody.    The  right  of 

men  who  had   a   lien  upon   them   for  the    storekeeper    to  ingress  into    the 

storage.     Schwerin  u.  McKle,  ji  N.  Y.  warehouse,  lor  the  discharge  of  certain 

i8a;  10  Am.  Rep.  581.  duties  imposed  upon  him  by  law,  does 

The  custody   wtuch  the  officers    of  not  exonerate  the  warehouseman  from 

customs  have  of  goods   in   a   bonded  the  use  of  at  least  ordinary  diligence  in 

warehouse    Is    not    a    possession,   but  preventing   the   goods    stored   therein 

rather  a  restraint  upon  removal,  vested  from  being  damaged  or  destroyed  by  the 

in  the  government  to  secure  payment  recklessness  or  carelessness  of  that  ofli- 

of  duties,  while  the  possession  is  in  the  cer."  Macklln  i^  Frazier,9Bush  (Ky.)3. 

person  who  placed  them  there,  or  in  4.  "That  appellant  might  have  dis- 

the  owner  ofthe  warehouse  as  hla  agent,  regarded  this  provision  of  the  law,  and 

Cartwrightf.Wilmerding,  34N.Y.531.  that  it  was  his  duty  to  do  so  when  Its  ob- 

If,  however,  goods  are  lost  through  servance  would  inevitably  result  in  the 

the  personal  neglieence  of  the  collector,  destruction  of  the  property  intrusted  tc 

he  is  responsible.  Brissac  f.  Lawrence,     his  care,  we  do  n 

iBUtchf.  (U.  S.)  111.  AndseeMinturn  be    borne   in  ml 

V.  U.  S,  106  U.  S.  437  ;  Robertson   v.  which    will     eic   _ .     . 

Sichel,  137  U.  S.  507.  violation   of  the  law,  must  be  of  that 

1.  Goods  in  a  bonded  warehouse  on  character  which  ordinary  energy  and 
which  the  duties  have  not  been  paid,  intrepidity  cannot  reEiBta'nd  overcome; 
are  In  the  possession  of  the  United  and  so  long  as  appellant  had  reason  to 
Stalls,  and  an  order  by  their  owner  believe  that  the  fire  could  and  would 
for  their  delivery  by  the  warehouse-  be  extinguished  by  the  means  at  hand, 
man,  even  though  accepted  by  the  which  were  being  used  for  that  pur- 
wirehouseman,  wilt  not  be  good  as  a  pose  without  damage  to  the  whisky, 
'--  delivery,  nor  constitute  a  he  would  not  have  teen  excusable  for 
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reasonably  safe  for  the  use  of  all  persons  visiting  them  on  busi- 
ness or  on  an  invitation,  express  or  implied,  and  he  is  liable  for 
any  injury  occurring  from  any  defect  in  the  premises  or  appli- 
ances, to  any  person  not  guilty  of  contributory  n^ligence.' 

b.  Place  of  Storage. — It  is  the  duty  of  the  warehouseman 
to  furnish  a  building  which  shall  be  reasonably  fit  and  safe  for 
storage,  and  if  the  building  proves  unsafe  and  property  stored 
therein  is  damaged,  the  warehouseman  will  be  held  liable  for  the 
toss,  unless  the  defect  was  one  of  which  he  did  not  know,  and  could 
not  have  discovered  by  the  use  of  ordinary  care  *  If  the  ware- 
houseman  agrees  to  store  property  received  by  him,  in  a  fire- 
proof building,  he  will  be  liable  for  any  loss  by  reason  of  its  not 

the  violation  of  the  itatutc  tn  question  ownen,  contrtcted  or  dealt,  and  Ui(t 

bv  the  removal  of  the  whiakj."   Mack-  they  had  no  contract  with  the  plaintifl', 

Ifn  I'.  Frazier,  9  Bush  ( Ky.)  3.  But  the  plaintiff '«  right  of  action  arim 

1.  Buckingham  i>.  Filher,  70  111.  111;  from  the  duty  which  the  law  impoted 

Parker  V.   Portland   Pub.   Co.,  69  Me.  on  the  defendants  to  keep  their  vihari 

173  \  3'   ^"i-   I^cp-  3^'  i   Pittsburgh  v.  iafe,  so  long  as   tbey  should  permit  it 

Grler.  33  Pa.  St.  54 ;  60  Am.  Dec.   65  ;  to  be  open  and  used,  and  not  fratn  any 

Nave  r.   Flack,  90   Ind.  ioe;  46  Atn.  contract  between  them  and  him." 

Rep.   205;    Donaldson  v.    WiUon,    60  "The  plaintiff  vra«  a  wharfinger  and 

Mich.  S6 ;  I  Am.  St.  Rep.487  and  Dotei  warehouseman,  and  by   holding  hin- 

Welcbv.  McAllister,  ij  Mo.  App.  401-  lelt  out  to  the  pubUc  ■■  such,  extended 

Hotel  Assoc,  v.  Walter,  33  Neb.  180;  a  license  to  enter  upon  his  premicci,  to 

Ackert  v.  Lanalns,  59  N.  Y.  646;  Beck  all  persons  having  occasion  to  do  so  in 

w.  Carter,  68  N,  Y.  383;  »3  Am.  Rep,  connection    with    that    business.    Hi* 

ITJ ;  Dobieckl  v.  Sharp,  SS  N.  Y.  303;  employment,   however,  was  a  merely 

Freer   v.  Cameron,  4   Rich.  (S.  Car.)  private  one;  he  was  under  no  legst  ob- 

asS;   C5  Am.  Dec.  663;   Atlanta,  etc.,  ligation  to  allow  the  uae   of  his  wharf 

Oil  Mills  V.  Coffey,  80  Ga.  145;  11  Am.  or  warehouse  to  everj'penon  applying, 

St.  Rep.  344;   Lyme  Regis  v.  Henley,  even   if  he   had  suitable  acoommoda- 

3  B.  &  Ad.  93;  33  E.  C.  L.  33.  tioDs,  and  a    reasonable    reward  was 

One  erecting  a   building   expecting  offered   him ;   but  he  might  limit    the 

to  rent  it  as  a  warehouse,  and  knowing  general  license,  or  terminate  it,  in  the^ 

that   in   such   case   a  strong   building  case  of  any  particular  persona,  by  gi*- 

would  be   needed,   suitable  for  heavy  ing  them  notice  not  to  come  on  the 

storage,  and   knowing   after  its   com-  prcmiseB."    Bogert  v.  Halgbl,  so  Barb, 

pletion  that   there   were   defects  In   It  (N.Y.)  3ji. 

which   unfitted   it    for   the  designated  A  private  warehouscmsn  and  whsr* 

purpose,  who  leases   It  for  warehouse  finger  is  not  under  any  specific  legal 

Erposes,  yet  does  not  stipulate  in  his  duty  to  place  guards  on  the  wharf  to 

ise  against  its  being  used  for  heavy  prevent   teams   from   falling   into  the 

storage,  is  liable  in  damages  to  an  em-  water,  or  to  provide  place*  for  bitching 

tloyee  of  the  lessee,  who,  while  attend-  horses   at   his  warehouse,  and   is  cot 

ig  to  his  proper  business   therein,  is  liable  for  an   injury  growing  out  of  the 

Injured    by    the    fall  of  the  building,  want  of  such   provision   being   made. 

Godley  If.    Hagerty,  30  Pa.  St.  387  ;  59  Buckingham  v.  Fisher,  70  111.  ill. 

Am.  Dec.  731.  9.  Moulton  v.  PhUlipa,  10  R.  I,  3i8; 

In    Wendell    v.    Baxter,    11    Gray  14  Am.  Rep.  663;  Walden  i>.  Fineh.ja 

(Mass.)  494,    the    court  said:  "They  Pa. St.  460. 

were  legally  bound  to  exercise  at  In  Hicfce}-  v.  Morrell,  lOJ  N.  Y.  454; 
least  ordinary  diligence  to  keep  their  55  Am.  Kep,  834,  re-otrsing  the  deei- 
wharf  safe  for  those  who  had  a  right  to  sion  below  In  13  Daly  (N.  Y.)  483,  It 
pass  over  it.  ...  It  has  been  ar-  was  held  that  a  statement  by  tbe  owner 
gued  for  the  defendanta,  that  if  tbey  of  a  storage  warehouse  that  the  build- 
were  legally  bound  to  keep  their  wharf  Ing  was  fireproof,  was  not  an  ex|Het' 
In  repair,  they  were  so  bound  only  in  slon  oF  opinion,  but  a  statement  of  a 
favor  of  those  with  whom  tliej,  as  fact,  which  might  render  him  liable  for 
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being  so  deposited  •?■  but  the  bailor  by  acts,  as  well  as  by  words, 
may  assent  to  ttie  storing  of  his  goods  in  a  house  of  material 
and  structure  different  from  what  the  contract  contemplated.' 
The  warehouseman  may  be  liable  for  any  loss  to  the  goods  if 

he  removes  them  to  another  place  of  storage  without  the 
consent  of  the  owner  or  bailor,'  and  it  is  his  duty  to  deposit 

the  lent  of  good*  (tared  in  reliance  on  viding  water  and  buckets  for  the  tx.' 

■acb  reprecentation.  tinguishment  of  fire,   there  being   no 

InKaIlocki>.Ma11ett,55N.Y.Super.  *uch  terms  In  the  contract,  or  cuatom 

Ct.  265,  in  an  action  for  damage*  for  among  warehouieinen.  Jones  v.  Hatch- 

breacii  of  an  alleged   warranty  that  a  ett,  14  Ala.  743. 

certain  warehouse  was  "froet  proof,"  it  In  support  of  a  claim  against  a  ware- 
wu  held  that  proof  of  statements  by  houseman,  for  the  loss  of  cotton  de- 
tbe  owner  that  the  warehouse  was  free  itroyed  bj  fire  in  his  wareboiue,  it  nutf 
snd  safe  from  trost,  and  that  there  was  be  shown  b^  his  advertise  me  nta,  re- 
no  danger  of  the  freezing  of  bulbs  that  celpts,  and  declarations,  that  the  houM 
were  to  be  stored  there,  waa  not  sufE-  Was  to  lie  fireproof.  Hatchett  v.  Gib- 
dent  to  show   such   a  warrantj,  and  son,  13  Ala.  A"]. 

that  it  waa  error  to  charge  that,  if  the  Tbe  law   does   not   require  •  ware- 

mre houseman   stated   that   his   ware-  houseman   to   construct  his    buildings 

house  was  aa  frost  proof  aa  brick,  iron,  secure   from  ail  possible  contingencies, 

and  mortar  could  reMonabt  J  be  expect-  If  thej  are  reasonablj  and  ordinarllj 

ed  to  make  It,  the  warehouse  not  being  safe  against  ordinarv  and  common  oC' 

In  fact  frost  proof  to  this  extent,  the  currences,   It   is   sufficient.  Cowlcs  v. 

pisintiff  was  entitled  to  recover,  because  Pointer,  16  Miss.  353. 

iuch  B  statement  was  plainlj  au  optn-  a.  Hatchett  v.  Gibson,  13  Ala.  587; 

ion  and  not  a  warranty.    The  court  In  Conwar   Bank    o,   American   Express 

Ihiscase  referrvdtoHickeyv.Morrell,  Co.,  8  Allen  (Mass.)   5ii;Whltney  v. 

101  N.  Y.  463,  cited  above,  and  distin-  Lee,  8   Met.  (Mass.)   91 ;   Mitchell   n, 

guished  the  cases.  Lancashire,  etc,  R,  Co.,  L.  R.,ioQ, 

iDNewbTf.  Sharps,  38  L.  T.  N.  S.  B.  3j6;  Searle  f.  Laverlck,  L.  R.,9Q. 

(83;  iS  Alb.  J.  L.  13,   the  defendant  B.  lis;  Harper  n.  Jones,  4  Vict.  L.  R. 

teaied  the  basement  of  a  warehouse,  '                                      ""                     ~   " 
the  rest  of  which  was  leased  to  others, 
for  the  storage  of  gunpowder,  with  llb- 
ertr  to  store  cartridges,  and  covenanted 

to  ketp  the  premises  la  condition  for  habits  of  the  bailee  or  depositary,  tmt 

the  stDrage  of  caKrldges;  he  also  cov-  the   place   where  and   the   manner  in 

eninted  for  quiet   enjoyment.      Soon  which   the  goods  deposited   are  to  be 

after  a  statute  was  pataed  forbidding  kept  by  him,  he  must  be  presumed  to 

the  storage  of  cartridges  In  the  same  aatent,  in  advance,  that  his  goods  shall 

building  with  gnn powder.   Tbe  defend-  be  thus  treated ;  and  if  under  such  dr- 

apt  at  once   removed   the  cartridges,  cumstances  they  are  damaged  or  lost, 

igslnit  the  will  of  the  lessee.    It  was  it  Is  bv  reason  of  his  own  fault  or  folly. 

held  that  the  defendant  was  under  no  He  should   not   have   intrusted    thera 

lisbility,  under  his  covenants,  to  make  with  such  a  deposltarv  to  be  kept  in 

the  storing   of  cartridges  legal.    The  such  a  manner  and  place."    Knowles  v. 

cate  fi  an  illnstratton  of  the  principle  Atlantic,   etc.,  R.  Co.,  38  Me.  55;  41 

thil  there  is  no  implied  warran^  that  Am.  Dec.  334. 

the  leased  premises  shall  be  fitted  for  Under  a  contract  of    bailment  for 

thepurposesfor  which  they  were  leased,  mutual   benefit,  the   bailee  may  show 

or  that   they   vrill   continue   so.     See  that  the  bailor  approved  of  the  place 

Sutton  K. Temple,  ti  M.  &W.  53;  Ers-  of  storage,   and  that   the   goods   were 

line  V.  Adeane.  39  L.  T.  N.  S.  334.  damp    when   delivered,   and   liable   to 

t.  Flraproof  Warebovaaa, — Vincent  v,  mildew ;  and  the  bailor,  that  the  goods 

Rsiher.  31  Tex.  77;  98  Am.  Dec.  516;  were  In  the  ordinary  trade   condition, 

Hunllton  v,  Elstner,  34  La.  Ann.  455.  and  that  the  bailee  knew  they  should 

Anagreementto  storecotton  In  afire-  have  been  aired  and   dried.     Brown  v. 

proof  warehouse  does  not  devolve  on  Hitchcock,  38  Vt.  451. 

the  warehouseman  tbe  necessity  of  pro-  >.  St.  Loskjr  v.  Davidson,  6  Cat.  643; 
j8  C.  of  L.— 41                        041 
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them  in  his  warehouse  as  soon  after  the  receipt  thereof  as  ts 
possible.* 

S.  Seaunable  Care — a.  General  Rule. — A  warehouseman  is 
responsible  for  the  loss  or  destruction  of,  or  for  injury  to,  prop- 
erty intrusted  to  his  care,  only  when  he  has  failed  to  exercise  due 
and  ordinary  care  in  the  custody  of  the  property.*  What  con- 
stitutes such  care  is  a  question  of  fact  for  the  jury,  to  be  judged 

LlUer  V.  DoubledH^,  7  Q^  B.  D(t.  id;  (N.Y.)497;  Schmldti'.  Blood, gWrad. 

ji  L,  ].  Q^  B.   Div.  310;  44  L.  T,  N.  (N.  Y.)  j68;  24  Am.  Dec.  i+j;  Kn»pp 

S,  814.  V.  Curtis,  9  Wend.  (N.  Y.)  6a  ;  Foote 

WarehouBemen    received    from  the  v.  Storn,  3  Barb.  (N.  Y.)  316;  Tia- 

plaintilT,  for  storage, certain  goodt,  ihe  worth  v.  Winnegar,  51  BaHj.  (N.  Y.) 

to  bear  the  risk  from  fire  ;  and  she  had  14S ;  Bogert  v.  Haight,  10  Bart.  ( N.  Y.) 

the    goods   iaaured   in  the   nar«hou»e  aji ;  Arent  v.  Squire,  1   Dalr  (N.  Y.) 

where  the;  were.     Thej  agreed  with  350;  Claflin  11.  Merer,  75   N.  Y.  160; 

her  to  give  her  notice  when  the  goods  31  Am.  Rep.  467 ;  Smith  v.  Simras,  51 

were  removed,  so  thatshe  might  have  How.  Pr.  (N.  Y.C.  PI.)  305;  GoldeiiP. 

the    Insurance    continued.      They   re-  Romer.ao  Hun  <N,  Y.)438. 

moved  the  goods,  and  failed  to  give  her  MaasaclmteHs. — Cass  v.  Boston,  MC, 

notice.     Bj  the  removal  Che  Insurance  R.  Co.,  14  Allen  (Maw.)  448;  Noiwtjr 

became   void.     The   goods   were   des-  Plains  Co.  v.  Boston,  etc,  R.  Co.,  1 

trovedbj  fire.     The  defendants  testi-  Grar  (Mass.)  163;  61   Am.  Dec.  413; 

fied,  but  It  was  denied  bj  the  agent  for  Nichols  ti.  Smith,  1 1  j  Mass.  331 ;  Lamb 

the  insurance  companv,  that  they  in-  11.  Western  R.  Co.,  7  Allen  (Mast.]  9& 

formed  such  agent  of  the  removal,  and  Verm«ml. — Farmer*,'   etc-   Bank  r. 

he    promised  to   make    the  necessary  Champlain  Trans.  Co.,  13  Vt  311;  56 

change  In  the  policy.     It  was  held  Chat,  Am.  Dec.  6S ;  Brown  v.  Hitchcock,  'A 

conceding   the   plaintiff   might,   when  Vl.  4;a;  Blin  f.  Mayo,  10  VL  56;  3] 

Informed  of  this,  after  the  fire,   hare  Am.  Dec.  175. 

adopted  or  ratified  what  the  defendants  AVic  Hamfshire. — Brown  c  Grand 

so  testified  to,  as  an  agreement  by  the  Trunk  R.  Co.,  i;4  N.  H.  535. 

insurer  to  continue  the  policy,  she  was  Rhode  /j/aa^.— Moulton  d.  Phillifi, 

not  bound  to  do  so,  and  that  it  was  no  10  R.  I.  it8  \  14  Am.  Rep.  663. 

defense  to  an  action  for  neglecting  to  IlUnoia, — Spanglerw.  EIcb«]ti,aslll. 

give  notice  of  the  removal,     Conover  397;   Myers  v.    Walker,   31    111.  jjj; 

■o.  Wood,  48  Minn.  438.  Buckingham  v,  Fisher,  70  III.  131. 

1.  Vincent  v.  Rather,  31  Tex.  77 ;  98  .Z^oNinnnav— HcCnllom  c.  Porter,  17 

Am.  Dec.  516.  La.  Ann.  80. 

In  Burrv.  Daughertj,  ai  Ark.  559,  the  Mitsoun. — Ducker  f.  Bametl,  J  Ma 

defendant,  a    warehouseman,  received  97 ;  Holtzclaw  v.  Duff,  17  Mo.  39*. 

salt  on  the  sandbar  of  a  river  bj  agree-  Ktntutky. — Hacklln    v.    Fraiier,  9 

ment.     It  was  held  that  he  was  bound  Bush  (Ky.)  3. 

to  extraordinary  diligence  to  remove  it  Narlk  Caro/t'wa.— Neal  i>.  Wilming- 

to   a   place  of  safety    and   preserve  It  ton.etc,  R.  Co.,  8  Jone*(N.Car.)4Sl; 

from   waste,   and   was   liable   for   loss  McCombs  v.  North  CaroHna  R.  Co, 

from  a  sudden  rise  in  the  river.  67  N.  Car.  191. 

9.  Storyon  Bailments  (gthed.), 4444;  Virginia. — Southern  Expre9sCo.n. 

Edwards  on  the  Law  of  Bailments  384;  McVeigh,  lo  Gratt.  (Va.]  364. 

Angell   on   Carriers   {5th   ed.),   %   45;  T'nrtMwt.—Kremer  v. Southern Ei- 

Califf  V.  Danvers,  i   Peake  N.  P.  114  ;  press  Co.,  6  Coldw.  (TcnD.}j56. 

Finucane  v.  Small,  i  Esp.  315;  Lamare  Misiissiffi.—GaiAx^  v.  FirinteT,  * 

■V.  London,  etc..  Docks  Co.,  39  L.  T.  Miss.  253. 

330 ;  Batut  V.  Hartley,  L.  R.,  7  Qi  B.  r^jfaj.— Vincent  v.  Rather,  31  Ttt. 

594 ;  Backus  *.  Start,  13  Fed.  Rep.  69.  77 ;  98  Am.  Dec.  516, 

.,4/<ieafaa.— Hatchett    v.    Gibson,   13  Ifi'icoiifiit^-Dimmickr.MIlwaukic, 

Ala.  i;87  ;  Jones  v.   Hatchelt,   14  Ala.  etc.,  R.  Co.,i8  Wis.  471 ;  Pike  v.  CM- 

743;  Moore  «.  Mobile,!  Stew.  (Ala.)  cago.etc,  R.  Co.,40  Wis-sSj. 

a&J.  Anm.— State  v.  SteTeuoo,  $1  lo«> 

jVewror*.— Plattt».Hibhard,7Co».  701. 
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of  by  them  with  reference  to  all  the  circumstances,*  and  espe- 
cially with  reference  to  the  degree  of  care  which  other  persons 
engaged  in  similar  business  in  the  vicinity  are  in  the  habit  of  be- 
stowing  on  property  similarly  situated,*  The  standard  of  ordinary 

Indiana, — Cincinnati,  etc.,  R.Co.  v.  In  sacks,  and  paper  stock  in  a  ragged 

HcCool,  26  Ind.  140;  Reamer  V.  Davis,  condition   scattered  loosely  upon   the 

Sj  Ind.  30I.  floor  ;  that  some  kind  of  oil  was  stored 

OAi'o.— Chase  Ti.  Washburn,  i  Ohio  there,  a  portion  of  which  hod  leaked 

St.  244;  55  Am.  Dec.  613;  Taylor  v.  out  upon  the  floor;  that  much  of  the 

Secriat,  1  Dianej  (Ohio)  199.  glass  was  broken  out  of  the  windows  at 

Pennsylvania, — Eagle   v.    White,  .6  one  end  of  the  building;  thai  the  most 

Whart.   (Pa.)    505;  37  Am.  Dec.  434;  Inflammable  materials  were  stored  in 

Hemphill  !>.  Chenie.  6  W.  &  S.  (Pa.)  that   end;   that   a   locomotive    engine 

61;  McCarthy  v.  New  York,  etc.,  R.  passed  over  the   track,  twent^-flve  or 

Co.,3aPB.  St.  147;  Rodgersi'.  Stophel,  thirty  feet  from  said  windows,    about 

3»  Pa.  St.  Ill ;  73  Am.  Dec.  77^.  fifteen  minutes  before  the  fire  was  dls- 

Ca/p/orK/o,— Jackson  t.  Sacramento  covered,  and  that  the  fire  caught  at  that 

Valley   R.   Co„  33  Gal.  168.     This  is  end  of  the  building,  is   evidence  to  be 

also  tiie  rule  by  Btatute  in  CeUfornia,  submitted  to  a  jury  of  want  of  ordinary 

Dakota,  and   Georgia.     See    Georgia  careon  the  partof  the  warehouBeman, 

Code,  %  3Tia.  Nichols  v.  Smith,  115  Mass.  333. 

1.  In  Schwerin  -o.  McKle,  51   N.  Y.  Where  a  bailee,  to  store  cotton  for 

180;  10  Am.  Rep.  5S1,  the  court  said  of  hire,  permitted  It  to  be  with  the  roping 

the  province  of    the  jury  :  "  In    deter-  ojf,  the  bagging  torn,  the  cotton  loose, 

mining  the  means   used   In    protecting  and  the  under  bales  in  the  mud,  where- 

goods  stored   against   loss,   they    (the  by   it   was  much  injured,  it  was  held 

warehousemen)   were   not   to    occupy  that  ft  was  a  want  of  ordinary   care, 

their  time  in  endeavoring  to  find  out  Morchead  v.  Brown,  6  Jones  (N.  Car.) 

in  what  form  the  highest  eiertlon  of  367. 

the  most  acute  Intellect  and  experience  The  keeping  of  a  floating  warehouse 

would  enable  a  man  to  devise  means  to  is  an  employment  requiring  skill,  and 

protect  goods  in  a  warehouse  against  the  owner  is  liable  for  a  less  degree  of 

danger,  but  to  determine  what  a  man  negligence  than  the  keeper  of  an  ordl- 

would  do  In  the  exercise  of  ordinary  nary  warehouse  ;  e.  g.,  if  he  receive  on 

prudence  to  protect  his  property.   They  hoard  goods  on  storage,  and  they  are 

most  be  careful   not   to   sar   at   once,  subsequently     damaged     by    leakage 

'snch  and  such  things   ought  to  have  which    might    have    been    prevented, 

been   done,'    because   they   were    tug-  Hamilton  v.  BIstner,  34  La.  Ann.  455. 

gested  or  then  suggested  themselves  to  1.  "The  diligence  required  of  a  ware- 

them,  but  reflect  what  a  merely  ordi.  houseman   Is    that    which    good    and 

nary  prudent  man  would   do  in  taking  capable  warehouBcmen  are  accustomed 

charge  of   property  of  this   kind,  and  to  show  under  similar  circumstances. 

therefore  to  determine  'whether  this  The  utmost  kind  of  diligence  which  the 

warehonte  was  put  In  proper  condition,  law  requires  or  ought  to  require,   aside 

such  aa  a  prudent  man  taking  care   of  from  cases  of  special  contract  or  con- 

hls  own  goods  in   hU  own  warehouse  fidcnce,   in   cases    of   bailment   of  the 

would   have  put   it,  who  guarded  and  class    immediately    before    us,  Is  that 

cared  for  hto  own  property.'     'If  there  which  good  business  men,  experienced 

is  extra  precaution  that  a  prudentman  and  faithful  In  the  particular  depart- 

would  use  a*  to  fastenings,  or  as  to  the  ment,  are  accustomed  to  exercise  when 

use  of  fence,  watch   dogs,   or  private  in  discharge  of  their  duties.     Applying 

watchmen  outside,  it  wa»  for  them  to  this    test    to   warehousemen,  his  'duty 

say  whether  these  were  such  things  as  is   plain.     He    must  erect  a   building, 

a  pmdeet  man  would  use   in  ordinair  strong,  fireproof,  and  watched,  In  pro- 

caaes,  and  whether  the  want  of  sucn  portion  to  the  risks   he  is  subject  to, 

•afegumrds,   was   the  cause  of  the  ab-  and  the  value  of  the  goods  with  which 

stiactlon  ot  the  goods.' "  he  is  likely   to  be  intrusted,  having,  of 

In  an  action  againtt  a  warehouseman  course,  in  view  the  position   in  which 

for  the  lo«s  of  goods  by  fire,  evidence  his  tnilldlnE  is  to  stand,  and  his  capac- 

that  the  warehouse  was  filled  with  wool  Ity  of  thus  burdening  himself  witbont 
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care  necessarily  varies  in  different  localities.  One  degree  of  dili- 
gence would  be  required  for  the  city,  and  a  less  or  greater  for  the 
country,  depending  on  a  great  variety  of  circumstances  ;'  so,  one 
degree  of  diligence  would  be  required  for  articles  of  value,  or  such 
33  may  be  stolen  easily  or  destroyed,  and  quite  another  for  arti- 
cles of  bulk  or  of  unimportant  value.*    A  warehouseman  is  liable 

Incurring    unjuitlliable   expense.     To  wu  ilwent  from  It.    ThU  utisGes  tbc 

require  more  of  him  than  this,  would  definition  of  ordinary  cmre.   Theremej 

be  to  oppou  an  unnecessarj  obstacle  be  conditions  of  a  city  or  other  com- 

to  the  easy  transport  of  goods.     For  munlty,  making  a  night  watdi »  proper 

him  to  apply  a  leas  degjee  of  diligence  safeguard,  but  there  Is  nothing  In  the 

will  render  him   liable  for  any  Tosses  previous  general  histoiy  ofonrcounCi^ 

which  his  laches  in  this  respect  may  place*,  or  in  the  proofs  respecting  this 

produce."      Wharton    on    Negligence  particular  locality,  which  Induces  nslo 

(id  ed.),  i  573-  think  that  it  waa  demanded  there  by 

"The  obligation  of  warehousemen  to  the    requirements  of  ordinair    eaie?* 

exercise   ordinarr  care  for  the  protec-  Neal   v.   Wilminglon,   etc.,  R.  Co.,  S 

tlon  and  safety  of  goods  committed  to  Jones  (N.  Car.)  481. 

their  custody,   depends   upon   and    la  1.  "  It  was  the  duty  of  the  defend- 

co-extenslve  with  actual  and  continued  ants  to  exercise    ordlaary  care,   skill, 

possession.     If  they  lose  that  poises-  and  diligence  in  preserring  the  hemp 

sion  through  any  omission  of  the  duty  after  it  was  taken  from  the  can;  and 

thus  attaching  to  them  in  that  relation,  in  determining  what  is  reaaonable  care, 

they  are  liable  for  all  the  consequences  the  nature  of  the  commodltj,  Iti  liabil- 

that  ensue  from  it.  On  the  other  hand,  it^  to  injury  from  exposure  to  rain,  the 

If,  without  fault  00  their  part,  the  prop-  kind  of  weather  at  the  lime  it  arrived, 

erty  is  taken  from  their  possession,  or  the  usual  mode   of  storing   or  (dlii% 

lost  by  means  for  which  they  are  not  on  the  levee,  and  the  ordinary  manner 

responsible,  they  are   not  required  to  of    protecting    such    property  out   t^ 

go  In  pursuit  of  It,   or  to  Incur  any  ex-  doors,  are  circumstances  to  be  conild- 

pense    of    time,    labor    or  money,   in  ered  by  the  jury;  for  what  would  be 

endeavoring  to  discover  or  regain  it."  deemed  ordinary  care  in  reference  to 

Sessions   v.    Western  R.  Co.,  16  Gray  lead,  pig  Iron  or  other  articles  of  com- 

(Mass.)  133.  merce  not  easily  injured  by  exposure, 

I.  "The  defendants  offered  to  prove  would  be  gross  negligence  in  reference 

that  there  was  exercised  by  them,  In  re-  to  Sour,  grain,  hemp,  or  other  produce 

lation  to  this  property,  that  care  which  affected   bj   dampness    and   requiring 

other  railroad  corporations  in  Boston  greater  attention.    When  the  plaintiffs 

usually   exercised   In   relation  to  such  delivered  the  hemp  to  the  dflfendHnti, 

property.    The  court  excluded  this  cri-  they  had  a  right  to  expect  that  they 

dence,  and  on  this  fconnd  the  excep-  would  deal  with   It  In  good  faltb  and 

tions  are  well  taken."   Cass  v.  Boston,  take    reasonable  care   of   it,  and  thev 

etc.,  R.  Co.,  :4  Allen  (Ma««.)  448.  must  answer  for  any  loss  the  pUintlA 

"For,  as  a  matter  of  law,  we  do  not  have  sustained  for  the  want  of  ordi- 

think   the   failure  to   provide   a   night  nary  care  on  their  part,"    Holtxclawc. 

watch,  or  to  have  some  person  sleep  in  Duff,  17  Mo.  393. 

a  depot  situated   as  that   of  Boscobel  In  Piatt  v.  Hibbard.  7  Cow.  (N.  Y.) 

was.  In  which  the  daily  average  value  497,  the   judge  charged  the  juij  that 

of  property  stored  did  not  exceed  $500,  liabilitj    "  did     not     depend    on    the 

as  shown  bv  the  evidence,  was  ordinal?  question,  whether  a  prudent  owner  ot 

negligence."  Pike  v.  Chicago,  etc.,  R.  the  silka  and  other  dry  goods,  wooU 

Co.,  40  Wis.  583.  have   left  them  In  the  storehooM  ci- 

"The  house  is  of  the  kind  used   by  posed  to  thieves  and  without  a  goard. 

frudent  men  to  store  things  of  value.  If  there  had  been  negligence  in  ngard 
I  is  secured  by  fastenings  appropriate  to  these,  the  defendants  might  be  an- 
te such  buildings.  Is  kept  by  an  agent,  swerable  to  the  owner,  unless  he  had 
who  resides  a  short  distance  from  It,  agreed  to  leave  them  there  at  bis  own 
and  who  closed  It,  by  its  fastenings,  at  risk.  On  thli  branch  of  the  case  the 
■U  times,  both  night  and  day,  when  he  question  was,  whether  the  potaali  nA 
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for  the  negligence  of  his  servants,*  but  only  when  they  are  acting 
in  the  regular  course  of  their  employment,^  and  he  is  also  liable 
for  the  negligence  of  persons  to  whom  he  intrusts  property.* 

b.  Theft. — The  warehouseman  is  not  responsible  for  goods 
stolen  from  him,  unless  it  appears  that  the  theft  was  due  to  some 
lack  of  ordinary  care  on  his  part.* 

com  were  in  probable  danger  from  be-  «ri«e  to  remove  them.    Thej  were  not 

Ing  left  with  the  sllki."  chargeable  with  the  negligence  of  any 

"TTiere  is    not  the  sHghtett   doubt  of  their  servante,  unless  it  was   negll- 

tbat  it  wu  their  dut^,  when  the  cotton  gence  within  the  scope  of  the  serrant's 

bales,  owing  to  the  wet  season,  sank  employment.     And  a  true  test  of  this 

Into  the  mud  and  water,  to  have  them  liability   may  be  found  in  the  question, 

taken  up  and  put  In  a  drier  place.   For  Whether  anj   one    of  the  delendants' 


the  neglect  to  do  this,  they  were  re-  servants,  who  were  present  at  the  fire, 
sponslMe  as  bailees  independent  of  any  would  be  answerable  to  his  employers 
contract  to  have  the  cotton  covered  for  a  neglect  of  his  duty  f  The  answer 
over."  Morehead  v.  Brown,  6  Jones  to  this  question  upon  the  evidence  re- 
(N.  Car.)  367.  ported  Is  perfectly  plain.  It  was  no 
"  It  may  be  admitted  thtt  the  degree  part  of  the  service  for  which  either  of 
of  care  required  of  a  bailee  is  propor-  them  was  engaged,  to  attend  to  the  re- 
tioned  to  the  nature,  Intrinsic  value,  moval  of  goods  from  the  freight  house 
etc.,  of  the  article  intrusted  to  his  keep-  in  case  of  a  lire  in  the  night.  Neither 
Ing.  A  man  will  not  be  expected  to  of  them  was  under  any  obligation,  by 
take  the  same  care  of  a  bag  of  oats,  as  reason  of  his  employment,  to  rise  In 
or  a  bag  of  dollars;  of  a  ball  of  cotton,  the  night  and  be  present  at  the  Ure- 
as of  a  box  of  diamonds,  or  other  Neither  of  them  had  any  custody,  or 
jewelry ;  of  a  load  of  wood,  as  of  a  box  responsibility,  for  the  safety  of  the 
of  rare  paintings ;  of  a  rude  block  of  goods  at  that  time.  If  tbey  were  under 
marble,  as  of  an  exquisite  sculptured  no  obligation  to  be  present,  their  vol- 
statire.  The  bailee,  therefore,  ought  untary  attendance  Imposed  upon  them 
to  proportion  his  care  to  the  Injury  or  no  legal  liability  for  n 
loss  which  Is  likely  to  be  sustained  by  do  anything  when  or 
any  Improvidence  on  his  part,  and  to  drich  v.  Boston,  etc.,  R.  Co., 


the  watchfulness  necessary  to  Uie  pre*-     31 ;  i  Am.  Rep.  76 ;  97  Am.  Dec.  74. 
ervation  of  theartlcle.     Hence,as  dol-        S.  Dufour  v.   Mephani,  31   Mo.  57; 
lars,  jewelry,  and  fine  paintings,  pre-     As,  for  example,   where    he    deposits 


a  greater  temptation  to  the  thief,  property  in  the  warehouse  of  another, 

and    are    more    easily    secreted,   than  Alabama,   etc.,    R,   Co.    v.    Kidd,  35 

oats,  cotton, or  wood^or  e finished  stat-  Ala.  309. 

ue  is  more  liable  to  Injury  than  rough  4.  Moore  p.  Mobile,  i  Stew.  (Ala.) 
marble,  a  bailee  should  bestow  more  384;  Coggs  v.  Bernard,  i  Ld,  Ravm. 
diligence  in  their  safe-keeping.  But  909;  Vere  v.  Smith,  i  Vent.  lai ;  Coke's 
the  dictates  of  common  sense  would  Inst.  89a ;  4  Rep.  83b ;  Lamb  v.  West- 
seem  to  require  that  the  warehouse-  ern  R.  Co.,  7  Allen  (Mass.)  9S ;  Cass  i>. 
man,  who  receives  cotton  on  deposit  for  Boston,  etc.,  R.  Co.,  14  Allen  (Mass.) 
a  certain  compensation,  should  be  446;  Claflln  v.  Meyer,  7;  N.  Y.  360; 
eoually  careful  in  preserving  the  crop  1;  Am.  Rep.  467;  Piatt  v.  I  lib  bard,  7 
of  one  who  makes  but  a  single  bale.  Cow.  (N.  Y.)  497  ;  Schmidt  v.  Blood, 
as  that  of  him  who  makes  a  hun-  9  Wend.  (N.  Y.)  j68;  14  Am.  Dec.  143; 
dred.  In  respect  to  each  of  such  bail-  Williamson  v.  New  York,  etc.,  R.  Co^ 
ors,  be  is  bound  to  use  ordinary  dili-  56  N.  Y.  Super.  Ct.  508;  Williams  v. 
gence."Hatchettr.Glb»on,  13  Ala.  587.  Holland,   ii   How.  Pr.  (N.  Y.C.PI.) 

1.  Brind  V.  Dale,  S  C.   &  P.  207;  34  137;  Berry  v.  Marli,  16  La.  Ann.  J48. 

E.  C.   L.  35J.  Where   a   railroad    warehouse    was 

I.  "As  the    defendants    furnished  a  locked,  and  a  burglar  entered   through 

•oitabie  warehouse,  properly'  secured,  a   grain-shoot  and  bored  a  hole   in  a 

in  which  the    goods  were   deposited,  barrel  of  whiskey  and  abstracted   the 

they  had  done  their  whole  duty,  until  contents.     Cincinnati,    etc.,  R,   Co.  v. 

the  time  came  when,  upon  reasonable  McCool,  36  Ind.  140. 

notice  of  daoger,  an  obligation   should  An  express  company  is  liable  where 
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c.  Fire. — So  the  warehouseman  is  not  liable  for  the  destruc- 
tion by  fire  of  property  stored  with  him,  if  he  has  been  in  tite 
exercise  of  ordinary  care.* 

Its    agent  l«ft   money   Intrusted   to  It  heart  all  the  facts   and  then  decUa 

locked  In  a  seCe,  but  left  the  safe  key  whether  due  care  has  been  exercUed. 

where  a  burglargot  it.   It  was  held  that  FInucane  v.  Small,  i  Esp.  315 ;  Butt  v. 

the  liabiKty  of  the  railroad  company  Great  Western  R.  Co.,  11  C.  B.  iji;  73 

ai  a  common  carrier  was  terminated  E.  C.  L.  150. 

when  the  goods  were  discharged  from  But  to  exempt  bim  from  liability  for 
the  cars  and  stored  in  the  warehouse,  Iobs  of  the  goods,  the  warelioQseinsn 
and,  also,  that  as  ordinary  care  was  must  do  more  than  show  that  they 
exercised  Sn  the  keeping  of  the  goods,  might  have  been  stolen  by  soldiers  la 
the  company  was  not  liable  for  the  the  Ticinity  who  were  commoniT  be- 
loss.  American  Express  Co.  v.  Bald-  lieved  tobethierlng.  Thomas  v.' Dar- 
win, 16  111.  504  ;  79  Am.  Dec.  389.  den,  11  La.  Ann.  413. 

Where  the  thief  entered  by  day  and  In  an  action  to  recover  the  Tahie  of 
concealed  himself,  and  stole  during  the  goods  held  by  the  defendant  as  ware- 
night,  this  was  considered  evidence  of  houseman,  it  was  held  that  the  failure 
want  of  care,  although  the  warehouse  of  the  defendant  to  deliver  thegoodi 
WHS  securely  locked  at  night.  Madan  threw  upon  the  defendant  the  burdca 
V.  Covert,  43  N.  Y.  Super.  Ct.  135;  of  accounting  for  them;  and  the  goods 
affirmed  in  Si  N.  Y.  639.  having  disappeared  and   the  defendant 

Where  the  average  value  of  goods  failing  to  show  how  or  when,  or  that 

stored   does   not  exceed  (500,  it   is  no  they  were  lost  without  negligence  00 

evidence   of   ttegligence   that  no  nlsht  its  part,  It  must  answer  to  the  plaintiff 

watchman   was   hired.     Pike   v.   Clii-  for  their  value.     Williamson   v.   New 

caeo,  etc.,  R.  Co.,  40  Wis.  583.  York,  etc.,   R.  Ca,  56  N,   Y.   Super. 

Where  goods  were  deposited  In  a  Ct.  508.  See,  contra,  that  theft  is  pre- 
locked  warehouse,  the  keeper  of  which  sumptive  evidence  of  want  of  care, 
lived  two  hundred  yards  away,  it  was  Jones  on  Bailroenta  38-40,  43,  44,  fb, 
held  that  the  warehouseman  was  not  76-7S,  109,  no,  and  note  q.  119.  • 
responsible  for  goods  stolen  from  the  Where  goods  deposited  with  a  ware- 
warehouse.  Keal  1'.  Wilmington,  etc.,  houseman  were  stolen,  and  the  depu- 
R.  Co.,  8   Jones  (N.  Car.)  48].  Itor  demanded  payment  for  them  from 

"  Whether   the   storehouse  in  que*-  him,  and  he  Bnally  agreed  to  pay  a  less 

tlon  was,  in  all   respects,  secured   and  sum  than  that  claimed.  In  settlemenli 

watched  as  well  as  stores  of  the  same  but  paid  only  a  part  of  it,  and  suit  was 

descripUon   usually   were,  or  whether  brought  for  the  balance,  it  was  imma- 

they  were  as  strongly  secured,  in   the  terial  to  the  issue  that  he  was  not  orif- 

respects   mentioned,   as  similar    ware-  inally  liable  as  warehouseman,  the  suit 

bouses  In  Brooklyn,  Jersej'  City,  and  being   brought  upon  the    compromise 

Hoboken,  did  not  establish  the  fact  that  agreement.     Swem   v.  Green,  9  Colo, 

goods  in  them  were  housed  and  pro-  358. 

tected  as  a  man  of  ordinary  prudence  1.  Gibson  v.  Hatchett,  34  Ala.  toi; 
would,  under  the  circumstances,  have  McCullom  v.  Porter,  17  La.  Ann-Sq; 
protected  his  own  property.  If  the  Norway  Plains  Co.  o.  Boston,  etc,  R. 
warehouse  was  as  perfect  and  as  well  Co.,  i  Gray  [Mass.)  163;  61  Am.  Dec. 
guarded  as  the  dictates  of  common  433 ;  Francis  v.  Dubuque,  etc.,  R.  Co., 
prudence  would,  under  the  circum-  15  Iowa  60;  95  Am.  Dec.  769;  Russell 
stances, havesuggested.and  thedefend-  v.  Koehler,  66  III.  459;  Francis  t>.  Cm- 
ant's  goods  were,  notwithstanding,  ah-  tieman,  4  Bibb  (Ky.)  183;  Irons  p. 
strncted  therefrom  by  burglars,  it  was  Kentner,  51  Iowa  S3;  33  Am.  Rep.  119. 
entirely  proper  that  the  judge  should,  A's  goods  were  burned  in  a  ware- 
as  he  in  substance  did,  instruct  the  jury  house  belonging  to  a  railroad  company. 
that  the  evidence  must  be  such  that  The  fire  broke  out,  not  In  the  ware- 
from  it  they  could  fairly  assume  that  house,  but  near  by.  Before  the  ware- 
the  goods  were  lost  by  that  means."  house  caught  fire,  A  sought  pemfstiOB 
Schwerin  f,  McKie,  51  N.  Y.  180;  10  to  remove  his  goods.  Permission  was 
Am.  Rep.  5S1.  refused  on  theground  that  if  the  ware- 

Pnsniiiptla>i. — The  law  raises  no  pre-  house  was  opened   other  goods  there 

•umption  from  the  fact  of  theft.    It  might  be  stolen,  and  also  because  the 

646 
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d.  Other  Casualties. — The  warehouseman  is  not  liable  for 
destruction  of  goods  by  rats,  if  he  uses  due  care  ■}  so  there  is  no 

company  did  not  th«n  think  the  ware-  fore    the    tire    waB    dUcovered.      The 

house   in   danger.     The  company  had  elevator    was  on  a  wharf  more  than 

goodi  stored  there  of  great  value,  and  two  hundred  feet  from  the  sheds,  the 

~  erj  effortwac  made  to  save  the  build-  intervening  space  being  covered  with 


ing.  and  finally  to  remove  ihe  good*,     water.     The  fire  took  place  in  July   In 

It  was  held  that  A  had  no  right  of  ac-     very  dry  weather.     It  was  held    that 

n  against  the  company,     rfiirrentine    there   was  evidence  for  the  jury  that 


V.  Wilmington,  etc.,  R.  Co.,  loo  N.  the  flour  in  the  sheds  was  burned 
Car.  17c;  6  Am.  St.  Rep.  601.  through  the  defendants'  negligence, 
"If  the  danger  of  fire  from  the  oil  but  no  evidence  that  the  grain  in  the 
mill  was  such  that  a  reasonably  pru-  elevator  was  burned  by  such  negli- 
dent  man  would  have  considered  it  as  gence.  Barron  -v.  Eldredge,  too  Mass. 
affording  a  reason  for  not  keeping  his  45^;  I  Am,  Kep.  136. 
own  property  in  a  yard  located  as  was  tn  case  of  peril  from  fire  at  night,  of 
that  of  the  defendant,  or  if  it  WBSone  of  such  a  character  as  ordinary  energy 
a  number,  and  the  surroundings,  taken  and  intrepidly  cannot  resist  and  over- 
as  a  whole,  made  up  a  danger  from  fire,  come,  it  is  the  duty  of  a  bonded  ware- 
originating  In  and  proceeding  from  the  houseman  to  violate  Ihe  U.  S.  Act 
mill,  too  great  to  make  the  keeping  of  1867,  4  19,  forbidding  the  removal  of 
the  cotton  the  act  of  a  prudent  man,  spirits  after  sunset  and  before  sunrise, 
then,  though  there  were  other  clrcum-  and  use  every  effort  to  save  the  prop- 
stances  more  calculated  to  awaken  erty  In  tiond.  Macklin  v.  Frazier,  9 
alarm  from  which  the  fire  did  not  arise,  Bush  (Ky.)  3. 

the  cause  ia  not  too  remote  to  be  con-  A  warehouseman  is  not  responsible 
sidered.  But  if  the  mill  was  not  a  for  the  neglect  of  hta  servants  lo  re- 
cause  of  reasonable  apprehension  of  a  move  goods  from  a  warehouse  on  fire, 
fire  so  originating  or  proceeding,  either  when  the  fire  occurs  at  night,  and  the 
of  and  by  itself,  or  taken  in  connection  servants  are  present  merely  as  specta- 
with  other  surroundings,  the  defend-  tors  and  are  not  on  duty.  Aldrich  v. 
ant  would  not  tie  responsible  for  the  Boston,  etc.,  R.  Co.,  100  Mass.  31;  i 
result  of  an  unexpected  fire  originating  Am.  Rep.  76;  97  Am.  Dec.  74. 
therein. merely  liecause  other  and  dis-  If  goods  are  Injured  by  the  negll- 
tlnct  circumstances  from  which  no  gence  of  the  warehouseman,  he  is  re- 
harm  actually  came  admonished  it  of  sponsible,  notwithstandine  the  fact  that 
the  danger  of  a  lire."  Merchants'  the  goods  are  later  whoTlj-  destroyed 
Wharf-boat  Assoc,  v.  Wood,  64  Miss,  without  his  fault.  Powers  v.  Mitchell, 
661;  60  Am.  Rep.  76.  And  see  Me r-  3  Hill  (N.  Y.)  545.  So,  aUo,  If  the 
chants'  Wharf-boat  Assoc,  -v.  Smith  goods  are  not  delivered  when  called  for 
(Miss.  1S87},  3  So.  Rep.  349;  Mer-  by  Che  consignee,  the  warehouseman  is 
chants'  Wharf-boat  Assoc,  v.  Living-  responsible.  If  they  are  later  destroyed 
ston  (Miss.  1B87),  3  So.  Rep.  351.  by  an  accidental  fire.     Stevens  v,  Bos- 

A    railroad   company,    liable    as    a  ton,  etc.,  R.  Co..  1  Gray  (Mass.)  277. 

wirehouseroao,    stored  the   plaintiff's  Where     wheat    was    deposited    for 

goods  in  a  wooden  building,  in  which  storage  on  an  agreement  to  redeliver 

was  alio   stored  a  lot   of  gunpowder,  on  demand,    and    the    warehouseman 

The  building  caught  fire,  the   firemen  sold  and  shipped  it.  It  is  no  defense, 

were  afraid  to  go  near  it,  and  the  plain-  when    the    warehouse   was  afterward 

tiff's  goods  were  burned.     It  was  held  burned,  that  there  was   wheat  enough 

that  the  company  was  liable  for  their  then  on  hand   to  satisfy  the  plaintiff's 

value.    White  v.   Colorado   Cent.   R.  demand.  McGinn  r.  Butler.  31  Iowa  160. 

Co.,  3  McCrary  (U.  S.)  559.  "No  presumption  of  negligence  arises 

In  an  action  against  a  railroad,  as  from  the  destruction  by  fire  of  goods  in 

warehousemen,  for  loss  of  grain   and  the  hands  of  a  bailee  for  hire."     Lan- 

flour  by  fire,  there  was  evidence   that  caster  Mills 7.  Mcrchants'Cotton  Press 

the  flour  was  stored   in  sheds  and  the  Co.,  S9  Tenn.  I ;  34  Am.  St.  Rep.  586. 

grain  in  an  elevator.     The  sheds  were  See,  for  proiimatc  cause  of  loss,  Dem- 

of  wood  and  not  slated,  and  the  shed  ing  v.   Merchants'  Cotton  Press,  etc., 

where  the  fire  stsrted  was  only  a   few  Co.,  90  Tenn.  306. 

feet  distant  from  -  ~  '      " '  -     "--'--" 
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liability  on  his  part  if  the  goods  are  taken  by  superior  iamt}  or 
are  destroyed  by  inevitable  casualty.* 

m.  Bvsiiiir  01  PBOor  nr  Cab  or  Lom. — The  implied  contract  of 
the  warehouseman,  on  receiving  goods  for  storage,  is  not  that  be 
will,  at  all  events,  keep  the  goods  safely,  but  that  he  will  use  ordi- 
nary diligence  and  care  in  keeping  them.  Unless,  therefore,  he  fails 
to  use  such  care,  he  has  not  broken  his  contract,  and,  therefore, 
the  existence  of  negligence  on  the  part  of  the  defendant  is  an 
essential  part  of  the  plaintiff 's  case.  He  cannot  ask  the  judgment 
of  the  court  unless  such  negligence  exists,  and  consequently  the  bur- 
den of  proof  is  on  him  to  establish  such  negligence.*    But  while 

The  evidence  on  tbe  tri*1  was  clear  Bl.  398;  GIlbaH  v.  DaIc,  5  AL  &  EL 

that  everj  precaution  was  used  to  pre-  U3;   31    E.  C.   L.   393 ;    HUland  R- 

vent  the  iniury,  even  the  constant  pre»-  Co.  v.  Bromlejr,  17C.B.  371:84  E,C 

ence  of   a  "terrier  dog."      Taylor   i'.  L.  370. 

Secrlst,   a    Dlsner    (Ohio)    299.      So  "It  will  be  seen,  as  the  result  of  Ibex 

keeping  a   cat     Califf  v.   Daaven,  i  authoritlei,  that  the  burden  is  ordiu- 

Pealie  N.  P.   155;  Garrlguea  11.  Cox,  i  tWy  upon  the  plaintiff   alleging  ncgli- 

Blnn.   (Pa.)    591;    3   Am.    Dec.   493;  gencc  to  prove  It  aealnst  a  warehouse- 

Aymar  ti.  Astor,  6  Cow.  (N,  Y.)  367;  man  who  account*  for  hU  failure  to  de- 

Plalited   V.   Boston,   etc.,  Sleam  Nav.  liverby  ahowinK  a  destruction  or  Ion 

Co.,  37  Me.    135;   46  Am.    Dec.    587.  from  Sre  or  theft.     It  Is  not,  of  coune, 

Contra,   Laverool   v.    Drury,   16  Jur.  intended  to  hold  that  a  warehousemas, 

1014;  13  L.J.  Bxcb.  3.  refusing  to  deliver  goods,  can  impoM 

1.  PnUleSnamr. — Abraham  v.  Nunn,  any  necessity  of  proof  upon  tbe  owner, 

4]  Ala.  ^i ;  Yale  v.  Olivet,  31  La.  Ann.  by  merely  alleging  ai  an  excuse  that 

454 ;  Babcoclc  V.  Murphy,  ao  La.  Ann.  they  have  been  stolen  or  burned.  ThcW 

399;  McCranie  11.  Wood,  34  La.  Ann.  facts  must  appear  or   be  proved  with 

406;  Smith  TI.  Frost,  51  Ga.  336;  Wal-  reasonable  certainty.     Nor  do  we  con- 

ler  V.  Parker,   5  Coldw.  (Tenn.)   476.  cur  in  the  view  that  there  ia.  In  these 

Thieves    and   tramps    are   not  public  case*,  any  real  '  shifting '  of  tbe  burden 

enemies.    State  v.  Moore,  74  Mo.  413 ;  of  proof.    The  warehouaeman,  in  the 

41  Am.  Rep.  313.  absence  of  bad  faith,  is  only  liable  for 

3.  Jones     V.    Gllmore,    9:     Pa.    St.  negligence.    The  plaintiff  inuKt,  in  all 

>;  Knapp   v.   Curtis,  9  Wend.  (N.  cases  suing  him  for  Ihe  loss  of  goodi. 
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Cow.  (N.Y.)  497,  500K;  Schmidt  v.  warehouseman  and  his  refusal  to  de- 
Blood,  9  Wend.  (N.  Y.)  368;  34  Am.  liver, thesefacts unexplained aretreat^ 
Dec.  143;  Jackson  v.  Sacramento  by  the  courts  as  prima  facit  enitxnx 
Valley  R.  Co.,  33  Cal.  368;  Tompkins  ofnegligence;buttr,eithcrIn thecoune 
V.  Saltmarsh,  14  S.  &  R.  (Pa.)  375;  of  his  proof  or  that  of  the  defendant. 
Beckman  v.  Shouse,  5  Rawle  (Pa.)  it  appears  that  the  goods  have  been 
179;  Clark  -v.   Spence,  10  Watts   (Pa.)  lost  by  theft,  the  evidence  must  tbo* 

Si;    Smith  v.    First   Nat.    Bank,    99  that    the   loss  arose   from   the   negli- 

ass.  60J ;   47   Am.  Dec.  59;  Gay  v.  gence  of   the   warehouseman."    Claf- 

Bates,  99  Mass.  363;  Lamb  ».  Western  fin   v,  Meyer,  75    N.  Y.  360;  31  Anu 

R.  Co.,  7  Allen    (Maas.)  98;  Willett  v.  Rep.  467. 

Rich,  143  Mass.  356;  56  Am.  Rep,  684;  "The  complainant  must  show  n^- 

Runyanc.Caldwell,  7  Humph.  (Tenn.)  gence.     He  proved  a  delay  of  tbe  train, 

134;  Browne  f.  Johnson,  3g  Tei.  40;  caused  by  breaking  of  machineiy.    It 

dross  V.  Brown,  41  N.  H,  My,  Denton  then  devolved  upon  (he  carrier  toshow 

c.  Chicago,  etc.,    R.  Co,  jslowa  161 ;  that  Ibis  resulted  from  a  latent  defetl 

ts  Am.  Rep.  263;  Finucane  i'.  Small,  i  or  other  cause  sufficient  to  excuse  iL 

ESP.3IS;  Harrlsi'.Packwood,3Taunt.  Failing  to    do    this,   the  carrier  wm 

364;   Marsh  r.  Home,  5   B.  &   C.  323;  liable."    Deming  f.  Merchants' Cotton 

II  E.  C.  L,  343;  Clay  v.  Wlllan,    i   H.  Preas,  etc.,  Co,  90  Tenn.  306. 

we 
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the  burden  of  proof  remains  on  him  to  the  end,  the  burden  of 
evidence  may  shift.  If  the  plaintiif  proves  delivery  of  the  goods 
to  the  warehouseman,  and  a  failure  to  deliver  on  demand,  these 
facts  will  be  treated  as  prima  facit  evidence  of  negligence  on  the 
part  of  the  defendant,^  unless  he  shows  on  his  part  that  the  goods 
were  lost  and  the  manner  in  wliich  they  were  lost,  and  these  facts 
must  be  proved  with  reasonable  certainty  ;*  but  when  once  these 

1,  CUflln  *.  Merer,  75  N.  Y.  160,  rt-  w»»  delivered  to  him,  at  his  store  on 

tierting  43  N.  Y.  Super.  Ct.  i ;  31  Am.  the  Erie  ctinHl,  to  be  lorwarded,  u  dl- 

Rep.  ^ ;  Coleman  v.  Livingtton,  36  rected,  tn  the  niual  coune  of  bualneu ; 

N.  Y.  Super,  Ct.  31,  45  How.  Pr.  (N.  the  charges  to  be  paid  at  the   end  ot 

Y.}  ^3;   Golden  v.   Romer,  30   Hun  the  route.    The  defendant  omitted  to 

(N.  Y.)  438;  McDanleU  v.  Robinion,  take  a   receipt,   or   make  ■ 


36  Vt.  316;  63  Am.  Dec.  574.  dum  of  the  traniactlon,  and  failed,  when 

"A /r/nc /del*  caae  of  negligence  ii  requested,  to  give  an/  account  of  the 

made    out    agatnat    a    warehouseman,  propertjr,  which  wa*  never  received  \sf 

who  refuses  to  deliver  property  stored  the  owner.     It  was  held  that  the  neg- 

wHh  him,  upon  proof  of  demand  and  lect  to  take  a  receipt,  ormake  and  keep 

refiiaal.     Upon  such  proof   alone,  the  a  memorandum  of  Che  transaction,  ren- 

burden  la  on  him  to   account   for   the  dered   him   liable,   In  his  character  of 

property;  otherwise,  he  shall  be  deemed  warehouseman   and  forwarder,  for  the 

to  have  converted  tt  to   hl>   own  use.  value,  without  further  proof  of  negll- 

But  if  it   appears  that  the   property,  gence.     Bush  v.  Miller,  13   Barb.   (N. 

when  demanded,  was  consumed  by  fire,  Y.)  i&\. 

the  burden  of  proof  Is  then  on  the  ball-        ).  In  Bolie  v.  Hartford,  etc.,  R.  Co., 

or  to  show  that  the  fire  was  the  result  37  Conn.  371 ;  9  Am.  Rep.  347,  It  ap- 

of  the   negligence  of  the   warehouse-  peared  by  the  record  that  the  plaintiff 

man."     Wlson  -o.  Southern  Pacific  R.  proved,  to  the  satisfaction  of  the  court, 

Co.,  fa  Cal.  164.  that   the   defendants  received  at  their 

"  The  doctrine  deducible  from  these  warehouse  eighteen  bales  of  cotton  be- 
anthorities  seems  to  be  this :  A  bailor  longing  to  the  plaintiff,  and  failed  to 
seeking  to  recover  from  a  warehouse-  deliver  to  him  subsequentljf  more  than 
man  for  the  non-delivery  of  goods  or  sixteen  of  the  righteen  bales.  The  de- 
an injurr  thereto,  must  prove  negli-  fendantsdid  not  show  that  the  missing 
gence.  When  be  shows  that  the  goods  goods  had  been  lost,  neither  did  they 
were  not  delivered  on  demand,  or  were  give  any  eiplanatlon  of  what  had  be- 
delivered  in  a  damaged  condition,  he  come  of  them;  nor  that  they  exercised 
has  made  »i  frima  facit  case.  If  the  reasonable  care.  Thecourtsaid  :"If  the 
defendant  accounts  for  the  non-dellv-  defendants  e«ercised  reasonable  care 
ery  or  Injury  by  showing  that  the  over  the  property  to  prevent  its  loss, 
goods  were  stolen,  or  were  lost  or  dam-  they  could  easily  show  the  fact,  and 
tged  by  fire,  or  tn  any  other  manner  having  tailed  to  prove  It,  the  court  re- 
consistent  with  the  exercise  of  ordinary  garded  the  circumstance  as  an  implied 
care  on  his  part,  the  plaintiff's /riMa  admission  that  they  did  not  exercise 
faeia  case  Is  overcome,  and  he  must  such  care;  which,  considered  in  con- 
prove  positive  negligence  occasioning  nectlon  with  the  other  facts  of  the  case, 
Ihe  loss.''  Editor's  note  to  the  case  of  satisfied  the  court  that  such  care  was 
Schmidt  V.  Blood,  14  Am.  Dec.  153.  not  exercised.  We  tblnk  the  defendants 

Where  a  trunk  containing   clothing  were  bound  to  account  for  Ihe  missing 

is  left  for  storage,  If,  when  returned,  bales,  or  show  themselves  not  charge- 

the  clothing  Is  water-soaked  and  mil'  able   with   neghgence   under  the  clr- 

dewed,  there  is  a  presumption  against  cumstances  proved  by  the  plaintilf." 
■be  warehouseman  of  a  want  of  ordi-         "Were   it  shown,  then,  by  the  evl- 

nary  care,   which  justifies  a  recovery  dence.thatthebox  of  goods  inquestlon, 

sgaltist  him,  in  the  absence  of  expla-  which  is   traced   to   the  possession  of 

nation.      Reed  v,  Crowe,  13  Daly  (N,  the  defendants  as  wharfingers,  had  ac> 

Y.)  164.  tually  passed  out  of  their  possession — 

'The  defendant  being  a  storage  and  been  lost,  in  fact,  from  them — we  should 

forwarding  merchant,  a  rotlofcarpeting  be  called  upon  to  determine  whether  it 
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facts  are  made  out,  the  plaintil?  cannot  recover  without  proof 
that  the  loss  occurred  by  the  negligence  of  the  warehouseman.^ 

There  are  some  American  cases  that  hold  that  in  an  action  (or 
the  loss  of  goods  due  care  on  the  part  of  the  warehouseman  is  a 
matter  in  confession  and  avoidance,  and  must  be  alleged  and 
proved  by  them ;'  but  this  view  can  hardly  be  supported,  and 
cases  holding  this  view  have  been  overruled.* 

had  been  eo  lost  for  the  want  of  rea-  been   lost  or  ttoien,  when   transfeired 

sonablecare  on  theirpart  or  not.    .    .    .  with   other  property  from   one  to  an- 

The  naked  facts  simply  appear,  that  the  other  of  his  warehouses ;  but  it  did  dM 

box  is  at  one  hour  in  the  possession  of  positive)}'  appear  that  the  propertj  n> 

the  defendants,  at  another  it  is  called  so  lost  or  stolen,    ft  wag  held  thai  such 

for  and  not  found,  and  from  Chat  time  evidence   was    Insufficient    to    require 

tothe  present  reniains  unaccounted  for.  proof,  on  the  part  of  the  plaintlfl,  that 

The  rule  that  the  party  must  prove  the  the  supposed   loss  or  theft  could  hare 

property  to  have  been  last,  may  some-  been  prevented  br  the  defendant  by  the 

times  operate  hardly  on  the  bailee,  but  exercise  of  due  care.     Leondni  v.  Pott 

not  so  often  as  would  the  contrary  work  (C.  PL),  13  N.  Y.  Supp.  Sij. 
injustice  to  the  owner."  Cox  11.  O'Rilej,         1.  Babcock  v.  Murpby,  an   La.  Aiuu 

4lnd.36S;  58  Am.  Dec.  633.  399;     McCuilom    v.    Porter,    17   Ljl 

"  The  rule  is,  that  when  a  loss  has  Ann.  89. 
I>een  proved,  or  whengoodaare  injured,  "The  rule,  as  we  understand  it,  is 
the  law  will  not  Intend  negligence.  The  that  the  burden  of  proof  U  00  the 
bailee  is  presumed  to  have  acted  accord'  bailor  to  prove  the  contract  and  the 
ing  to  his  trust,  until  the  Contrary  Is  delivery  of  the  goods;  then  upon  the 
shown.  But  to  throw  the  proofs  of  bailee  to  show  the  loss  and  the  manner 
negligence  on  the  bailors,  it  is  necea-  of  the  loss.  The  burden  then  shifts  to 
sary  to  show,  by  clear  and  Eatiafactory  the  bailor  to  establish  that  the  loss  was 
proof,  that  the  goods  were  lost,  and  due  to  negligence."  Lancaster  Mills  v. 
the  manner  they  were  lost.  All  the  Merchants' Cotton  Press  Co^  89  Teon. 
bailor  has  to  do,  in  the  Srst  instance, is  i;  34  Am.  St.  Rep.  tfift.  See  also  Run- 
to  prove  the  contract  and  the  delivery  yan  v.  Caldwell,  7  llumph.  (Teon.)  134. 
of  the  goojjs,  and  this  throws  the  bur-  Where  an  action  is  brought  a^nsl 
den  of  proof  that  they  were  lost,  end  a  warehouseman,  to  recover  for  the  loss 
the  manner  they  were  lost,  on  the  of  property  left  with  him,  on  the  gronnd 
bailee,  of  which  we  have  the  right  to  of  negligence  on  the  part  of  the  defeod- 
require  very  plain  proofs.  .  .  .  It  Is  ant,  the  burden  rests  upon  the  defend- 
alleged  by  the  bailee  that  the  box  was  ant  to  explain  and  account  for  the  loss. 
stolen ;  but  of  this,  which  is  so  mate-  But  where  the  testimony  given  on  tltc 
rial  to  the  defense,  we  have  slight  and  part  of  the  defense  fully  and  satisfkc- 
unsatisfactory  proof.  If  such  was  the  torily  explains  the  manner  of  the  Ima, 
fact,  it  should  lie  shown  by  evidence  and  indicates  that  the  defendant  did 
which  would  leave  little  room  for  not  in  any  way  contribute  by  any  n^- 
doubt."  Clark  V.  Spence,  lo  Watts  lect  or  want  of  precautioti  on  his  part 
(Pa.)  335.  to  such  loss,  and  there  is  no  proof  on 

In  an  action  to  charge  a  warehouse-  the  plaintiS  's  side  from  which  negli- 

man  (or  the  value  of  certain  property,  gence  could  lie  inferred,  the  defendant 

which  it  has  failed  to  deliver  on  de-  is  entitled  to  a   nonsuit.     Coleman  v. 

mand,  the   existence  of  some,  but  not  Livingston,  45  How.  Pr.  (N.Y.  Super. 

conclusive,  evidence  that  the  property  Ct.)  483. 

was  stolen,  is  not  sufficient  to  cast  the         1.  Funkhouser  v.  Wagner,  fa  111-59: 

burden  of  proof  on  the  plaintiff  to  show  Goodfellow   v.   Mecgan,  jj   Mo.  »o; 

such  negligence,     WilllamBon  zi.  New  Wiser  x>.  Cheslev,  53  Mo. 547;  Schweria 

York,   etc.,  R.   Co.,   56  N.  Y.   Super,  v.  McKIe,  ^  Robt.  (N.  Y.)  404:   Mac- 

Ct.  508 ;   Arent   f .    Squire,  i    Daly  (N.  kenzie  v.  Cox,   ■)  C.  &  P.63J;  38  E.  C. 

Y.)  347,  L.  363;  Wardlaw  i:  South  Carolina  R. 

In  an  action  to  recover  the  value  of  Co.,  11  Rich.  (S.  Car.)  337;   Brown  r. 

property    stored    with   the  defendant,  Waterman,  10  Gush.  (Mass.)  117. 
evidence  was  offered  by  him  tending  to         1.  The  case  of  Cass  v.  Boston,  etc, 

show   that   the   property    might    have  R.  Co.,  14  Allen  (Mass.)  44S,  was  an 
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IV.  fuETABSnie  MiBBCHurtB— (See  Forwarding  Merchants, 
vol.  8,  p.  573;  Carriers  of  Goods,  vol.  2,  p.  784).— Forwarding 
merchants  act  in  most  instances  as  warehousemen  after  goods 
are  received  and  before  they  are  shipped,  and  the  liability  during 
the  time  of  storage  b  the  same  as  that  of  warehousemen.' 

V.  LUBILITT  OT  Wabeeouhucah— 1.  Liability  Begini — a.  ON 
Receipt  of  Goods. — The  liability  of  the  warehouseman  begins 
when  the  goods  are  delivered  at,  or  rather  on,  his  premises,  and 
he    has,  either  expressly  or    by    implication,    received    them,* 

Mtlcin  of  contract  ag&inst  a  warehouse-  doclrlTie    to    be    well    settled    in  this 

man  for  failure  to  re-de!iver  property  common  wealth,    that    the    burden   of 

intrusted  to  him.     The  answer  of  the  proof  never  shifts ;  and   we  tliink  that 

defendanta  set  up  that  the  goods  were  in  the  cue  we  are  discussing,  and  in 

itolen,  without  their  fault,  /rom  their  the   case  at  bar,   the  burden   to  show 

warehouse.    The  court,  in  a  majoritjr  negligence     was    upon    the    plaintilft 

opinion,  held  that  "  This  form  of  de-  from  the  beginning,  and  remained  up- 

claring  imposed  the  duty   and  burden  on  them  throughout  the  trial." 

upon  the  defendants  lo  put  in  evidence  1.  "  It  is  conceded  that  the   liability 

ipecial  matter  in  avoidance  of  the  ac-  during  thia  temporary  detention  is  that 

(ion.    They  must  show  an  excuse  for  of  warehousemen.     It  is  not  neceHsaiy 

the  n  on -performance  of  their  promise;  that  there  should  be  s  separate  charge 

and  the  burden  of  proof  was  on   them  for   storage.     The   freight   to  be  ulli- 

to  establish   their    excuse."     Bfgelow,  mately  paid  as  compensation  for   the 

C.  J.,  dissented  in  this  case,  and  his  whole  service,  or  the  delivery  for  future 

TiewB  were    adopted   bj  the  court  in  transportation,    furnishes   a    sufiicient 

Willett  V.  Rich,  14.3  Mass.  356 ;  56  Am.  consideration  for  the  promise  to  keep 

Rep.  6S4,  where  the  court,  in  oi'erral-  safely,  and  the  defendants  became  bail- 

i»g  this  esse,  said ;  "As  the  only  con-  eea  for  hire.    They  cannot  be  chained 

tract  of  the  warehouseman   is  that  he  for   the    loss,   if,    in    the    custody   of 

will  use  due  care  in  keeping  the  prop-  the   property,  they  exercised  ordinary 

erty,  and  deliver  it  on  demand,  if,  after  care."     Barron  v.  Eldrcdge,  100  Mass. 

osing  due  care,  he  shall  have  it  in  his  4^^;  1  Am.  Rep.  i36.     See  also  Holtz- 

possession,    a   plaintifT   must    show   a  claw  v.  DufT,  37  Mo.  392;  Strecter  v. 

bteach  of  this  contract  to  entitle  him  Horlock,  1   Bing.  34;  8  E.  C.  L.  389; 

to  recover,  either  in  contract  or  tort.  Hyde  v.  Trent,  etc.,  Nav.  Co.,  j  T.  R. 

Wedonotiee  bow,  by  changing  the  389;  Forsythe  v.  Walker.g  Pa.  St.  148; 

f(«m  of  his  declaration,  he  can  change  Stannard   v.    Prince,    64   N.   Y.   ^00; 

ttie  liability  or  rights  of  the  warehouse-  Roberts  11.  Turner,  11  Johns.  (N.  Y.) 

man.     Whatever  the  torni  of  declara-  233  ;  7  Am.  Dec.  311 ;   Brown  v.  Denl- 

tion  is,  he  is  required  to  prove  a  breach  son.  2  Wend.  (M.  Y.)  593.     See  Laden 

of  the  contract.     It  may  be  that,  where  c.  GrifEth,  35  N.  Y.  3(14;  83   Am.  Dec. 

there  it  a  refusal  to  deliver,   the  plain-  360. 

tiff  may  make  out  ^  frima  facie  case  3.  Rodgers  v.  Stophel,  32  Pa.  St. 
upon  proviug  this  fact,  because  such  iii ;  73  Am.  Dec.  77s;  Farrellii.  Rich- 
refusal,  if  unexplained,  is  some  evi-  mond,  etc.,  R.  Co..  102  N.  Car.  390; 
deuce  of  the  breach  of  the  contract.  11  Am.  St.  Rep.  760;  DeMolt  v.  Lar- 
But  this  does  not  shift  the  burden  away,  14  Wend.  (N.  Y.)  13,;;  18  Am. 
originally  on  the  plainlifT  to  prove  a  Dec,  523 ;  Titaworth  v.  Winnegar,  jl 
breach  of  contract.  The  niajoritv  of  Barb.  (N.  Y.)  i*S ;  Thomas  v.  Day,  4 
the  court  say,  in  their  opinion  (Cass  Esp.  262;  Randieson  v.  Murray,  8  Ad. 
tr.Boston,etc.,R.Co.,i4Allen(Masa.)  &E1.  109:35  E.  C.  L.  342;  Story  on 
448]: 'If  the  defendants  indeed  prove  Bailments  (9th  ed.),  f  445.  Compart 
that  the  goods  are  stolen  or  lost,  with-  Merritt  v.  Old  Colony,  etc.,  R.  Co., 
out  direct  fault  on  their  part,  so  that  ti  Allen  (Mass.)  So. 
performance  is  impossible,  then,  If  the  So  where  the  warehouseman  consents 
plaintiff  charges  that  the  loss  occurred  to  take  charge  of  goods  before  they 
thioi^h  negligence,  he  must  prove  it,  reach  the  warehouse,  he  is  liable  from 
and  the  burden  of  proof  shifts  upon  that  moment,  Ducker  v.  Barnett,  j 
him  to  do   so.'     We   understand    the  Mo.  97. 
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A  custom  may  be  proved  to  show  an  implied  receipt  of  the 
goods.^ 

b.  On  Termination  of  Carriage — (See  Carriers  of 
Goods,  vol.  2,  p.  878  et  seg.). — When  goods  transported  by  3 
common  carrier  arrive  at  their  destination,  they  may  be  stored  by 
the  carrier  in  his  warehouse,  but  the  exact  time  at  which  the 
liability  of  the  carrier  ends,  and  that  of  the  warehouseman  begins, 
is  a  question  on  which  the  authorities  are  not  agreed.  By  the 
Massachusetts  rule,  the  liability  of  the  warehouseman  begins 
when  the  goods  are  delivered  on  the  platform  ;  this  rule  is  de6- 
nite  and  easy  of  application:*  but  under  this  rule  the  carrier,  by  his 

1.  In  Blln  V.  Ma/o,  toVt.56;33  Am.  Co„  L.   R.,  3   Ezch.  1S9.  (Martin,  B, 

Dec.  175,  the  plaintiff  was  allowed  to  dhsenling.)     So  where  the  pauenger^ 

ihow  a  utage  that  when  the  goods  were  baggage   1  a   dcpoBited  In  the  baggage 

delivered  on  the  wharf,  thej  were  con-  room  until  called  for.    Thompson  on 

tidered  to   be   In    the  cuetodj   of  tlic  Carrleri   of   Passengers  519;   Bunell 

Wharfinger.  t.  New  York  Cent.  R.  Co.,  «  N.  Y. 

In  Turner  v.  Huff,  46   Ark.  313;  55  184;  6  Am.  Rep.  61;  Fatrfai  v.  New 

Am.  Rep.  580,  the  court  allowed  proof  York  Cent  R.  Co.,  67  N.  Y.  ii;  Pii* 

of  a   usage   that    the   llabilltj    of  the  v.  Chicago,  etc.,   R.  Co.,  40  Wii.  583; 

warehouseman   began  od    delivery  of  Van  Toll  v.  South  Eastern  R.  Co.,  u 

the  goods  on  a  wharf  where  there  was  C.  B.  N.  S.  75 ;   104  E,  C.  U  75. 
no   warehouse,  and  without  notice   to        "  We  may  then  say,  fn  the  case  ol 

the    ware  houseman,    and  it   made   no  goods  transported  bj  railroad,  either 

difference  that  the  usage  was  not  known  that  it  is  not  the  dutjr  of  the  com-panj, 

to  either  party.  as    common   carriers,   to    deliver   th» 

9.  Thomas  v.  Boston,  etc.,  R.  Co.,  10  goods  to  the  consignee,  which  is  more 
Mel.  (Mass.)  472;  43  Am,  Dec.  444;  strictly  conformable  to  the  truth  of  the 
Rice  V.  Boston,  etc.,  R.  Co.,  98  Mass.  facts;  or,  In  analogy  la  the  old  rule 
311 ;  Stowe  V.  New  York,  etc.,  R.  Co.,  that  delivery  is  necessary,  it  may  be  laid 
113  Mass.  w  ;  Hall  v.  Boston,  etc,,  R.  that  delivery  by  themselves  as  common 
Co.,  14  Allen  (Mass.)  439;  93  Am.  carriers,  to  themselves  as  keepers  for 
Dec.  783  ;  Bansemer  v.  Toledo,  etc.,  R.  hire,  conformably  to  the  agreement  of 
Co,  35  Ind.  434;  87  Am.  Dec.  ^67;  both  parties,  is  a  delivery  which  dis- 
New  Albany,  etc.,  R,  Co.  v.  McCooI,  chat^es  their  responsibility  as  conmoil 
36  Ind.  140;  New  Albany,  etc.,  R.  Co.,  carriers.  If  they  are  chargeable  sfkr 
V.  Campbell,  12  Ind.  55 ;  Jackson  f.  the  goods  have  been  landed  and  stored, 
Sacramento  Valley  R.  Co.,  33  Cal.  36S;  the  liability  Is  one  of  a  very  difierenl 
Richards  v.  Michigan  Southern,  etc.,  character,  one  which  binds  them  otilr 
R.  Co.,  30  III.  404;  Porter  -n.  Chicago,  to  stand  to  losses  occasioned  by  their 
etc.,  R.  Co.,  30  III.  407;  71  Am.  Dec.  fault  or  negligence.  .  .  .  Thisvieir 
186;  Chicago,  etc.,  R.  Co.  v.  Scott,  43  of  the  law,  applicable  to  railroad  corn- 
Ill.  133;  Cahn  V.  Michigan  Cent.  R.  panie«,as  common  carriers  otmerctun- 
Co,,  71  III.  96;  Merchants'  Dispatch  disc,  affords  a  plain,  precise,  and  pnc- 
Transp.  Co,  v.  Hallock,  64  111.  384;  tical  rule  of  duty,  of  easy  application. 
Merchants' Dispatch, elc,  Co.  v.  Moore,  well  adapted  to  the  security  of  all  per- 
88  EU.  136;  30  Am.  Rep.  541 ;  Mohr  i;.  sons  interested ;  it  determines  tbitthe^ 
Chicago,   etc.,   R,   Co.,  40   Iowa  E79;  areresponsibleascomraoncarrienuntil 


Holtzclaw  V.  Duff,  37  Mo.  393;  Htlliard  the  goods  are  removed  from  the  c 

V.  Wilmington,   etc.,  R.  Co.,  6  Tones  and  placed  on  the  platform ;  that  If,  u" 

(N.  Car.)  343;  Culbreth  v.  Philadelphia,  account  of  their  arrival  in  the  night,  or 

etc.,  R.  Co.,  3  Houst.  (Del.)  393 ;  West-  al  any  other  time  when,  by  the  osagt 

ern,  etc.,  R.  Co.  ti.  Camp,  53  Ga.  596;  and  course  of  business,  the   doors  of 

McCarty  v.  New  York,  etc.,  R.  Co.,  30  the   merchandise  depot  or  warehouse 

Pa.  St.  147 ;  Hand  v.  Baynes,  4  Whart  are  closed,  or  for  any  other  cause,  they 

(Pa.)  104;  33  Am.  Dec.  54.     And  see  cannot  then  be  delivered;  orit,  foraoy 

Morris,  etc.,  R.  Co.  v.  Ayres,  39  N.J.  reason,  the  consignee  is  not  there  ready 

L.  394 ;  Shepherd  v.  Bmiol,  etc.,  R.  to  receive  them,  it  is  the  duty  of  the 
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companj  to  ttore  them  and  prcserTc  Arthur  v.   St   Paul,   etc.,  R.   Co-,   38 

tbem  safely,  under  the  charge  of  com-  Minn.  95. 

petent  and  careful  tervantt,  readr  to  TheKoodBarriTedonSaturdHyat3:3<i 

be  delivered,  and  actually  deliver  them  p.  m.  The  plaintiff's  tcameter called  at 

wiwn  duly  called  for  by  parties  author-  4:15  p.  m,  and   waited   until  5  p.  m, 

lied  and  entitled  to  receive  them ;  and  vhen  he  waa  told  that  he  could  not  get 

for  the  performance  of  tbetedudet  after  the  good«  until  Monday.     The  property 

the  goods  are  delivered  from  the  can,  was  destroyed  on  Sunday.     It  was  held 

the  company  are  liable,  as  warehouse-  that  the  carrier  was  respoiulble  only  aa 

men,  or  keepers  of  goods  for  hire.     It  warehouseman.      Rice    v.    Hart,     118 

was  argued  tn  the  present  case  that  the  Maaa.  loi ;  ig  Am.  Rep.  433. 

railroad    company   la    responsible    as  In  McMillan  v.  Michigan,   etc.,   R, 

common  carriers  of  goods,  until  they  Co.,  16  Mich.  79;  93  Am.  Dec.  soS,  the 

have  given  notice  to  consignees  of  the  supreme  court  of  Jtfi'cAif  ah  was  equally 

arrival  of  goods.    The  court  is  strongly  divided,  Martin,  C.  J.,  and  Campbell,  ]., 

Inclined  to  the  opinion  that,  in  regard  agreeing  with  the   Maisackiuelli  doc- 

to  the  transportton  of  goods  by  railroad,  trine,  and  Coole;  and  Christiancy,  J  J., 

as  the  business  Is  generally  conducted  holding  the  opposite  view.     Able  opln- 

tn  Ihis  country,  this  rule  does  not  ap-  Ions    were    rendered    hy   Coolcy   and 

ply.    The  immediate  and  safe  storage  Cempbell,jj.  Cooley,J.,  said:  "On  this 

of'^the  goods  on  arrival,  in  warehouses  point  three  distinct  views   have  been 

provided  by  the  railroad  company,  and  taken   by  different  jurists,  neither  of 

without   additional   expense,  seems  to  which  can  be  said  to  have  been  so  far 

be  a  subatltute  better  adapted  to  the  generally  accepted  as  to  have  become 

conrenience  of  both  parties."     Shaw,  theprevaillngnileof thecourts.  Firtt: 

C.  J.,  in   Norway  Plains  Co.  v.  Bos-  That  when  the  transit   is  ended,  and 

ton,  etCn  R.  Co.,  i  Gray  (Mass.)  363;  the  carrier  has  placed  the  goods  in  his 

61  Am.  Dec.    4*3;  a   Redf.   Am.   Ry.  warehouse  to  await  delivery  to  the  con- 

Cas.  151.  signee.  his  liability  as  carrier  is  ended 

"Where  frrightlscarrled  on  a  railroad  also,  and  he  is  responsible  as  ware- 
from  station  to  station,  if  the  consignee  houseman  only.  This  Is  the  rule  of  the 
or  agent  be  not  ready  to  receive  It  at  Masiackuatitt  cases.  Thomas  v.  Bos- 
it*  destination,  the  duty  of  the  carrier  ton,  etc.,  R.  Co.,  10  Met.  (Mais.)  47a  ; 
is  discharged  by  placing  it  In  the  ware-  43  Am.  Dec.  444,  and  Norway  Pl^na 
bouse  of  toe  company;foT  there  Is  no  Co.  v.  Boston,  etc.,  R.  Co.,  I  Gray 
usage  or  rule  of  law  which  requires  the  (Mass.)  863;  61  Am.  Dec.  433,  and 
company's  servants  to  deliver  elsewhere  those  which  follow  them.  Second! 
than  at  the  station,  and  from  the  nature  That  merely  placing  the  goods  In  the 
of  this  mode  of  transportation.  It  is  im-  warehouse  does  not  discliargc  the  car- 
practicable  to  give  notice  prior  to  the  rier,  but  that  he  remains  liable  as  such 
necessary  dlschat^e  of  the  freight."  until  the  consignee  has  had  reasonable 
Neal  V.  Wilmington,  etc.,  R.  Co.,  8  time  after  their  arrival  to  inspect  and 
Jonea  (N.  Car.)  481.  take  them  away.  In  the  common  course 

Where   It  was   the  custom   for  the  of   business.     Morris,   etc^    R.  Co.  v. 

railroad  to  deliver  grain  for  the  con-  Ayers,  39  N.  J.  L.  393 ;   Blumenthal  v. 

signee  to  one  of  the  public  elevators,  Bralnerd,38  Vt.  413;  gt  Am.  Dec. 35a; 

Immediately  on  inspection  of  It  by  the  Moses  v.  Boston,  etc.,  R.  Co.,  33  N.  H, 

Enblic  Inspector,  and  the  amount  of  533;  64  Am.  Dec.  381;  Wood  i>. Crocker, 
reight  charges  determined  by  the  pub-  18  Wis.  345 ;  86  Am.  Dec,  773 ;  Redfield 
He  weigher  who  weighed  the  grain  on  Railways  (6th  ed.),  p.  80.  Tkirdi 
aod  reported  to  the  elevator  company.  That  the  liability  of  the  carrier  contin- 
wbich  notified  both  the  railroad  com-  ues  until  the  consignee  has  been  notl- 
panv  and  the  consignee,  and  the  rail-  fied  of  the  receipt  of  the  goods,  and  has 
road  then  made  out  a  freight  bill,  upon  had  reasonable  time,  In  the  common 
the  pajment  of  which  the  elevator  is-  course  of  business,  to  take  them  away, 
sued  ■  warehouse  receipt,  in  a  case  after  such  notiScatlon.  McDonald  v. 
where  the  grain  was  placed  In  the  ele-  Western  R.  Co.,  34  N.Y.  497,  and  cases 
valor  and  was  destroyed  by  fire  after  It  cited;  1  Parsons  on  Contracts  (7th  ed.) 
was  weighed  and  notice  of  the  weight  141 ;  Angell  on  Carriers  (5th  ed.),  ^ 
communicated  to  the  parties,  It  was  304;  Chltty  on  Carriers  90." 
held  that  the  railroad  was  no  longer  "  In  short,  the  railroad  corporation 
liable,  although  no  demand  for  freight  ceases  to  be  a  common  carrier  and  he- 
was  made   bj   it  nntU  alter  the   fire-  comes  a  warehouseman,   as  matter  of 
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own  misconduct  in  misleading  the  consignee,  may  be  subjected  to 
liability  for  loss  of  the  goods.' 

The  rule  in  some  other  states  is  that  the  liability  of  the  ware 

houseman  begins  only  after  the  consignee  has  had  a  reasonable 
time  to  call  for  the  goods  after  they  are  unloaded  and  ready 
(or  delivery  ;*  under  this  rule  it  is  a  question  of  some  nicety  wh^ 

law,  when  it  has  completed  the  duty  of  erd,  38  Vt  403;  91  Am.  Dec.  150;  1 

transportation  and  assumed  the  duty  of  Redf  Am.  Kj.  Cas.  T75;   Winifow  t. 

warehouseman,   ai   matter  of  fact  and  Vermont,  etc.,  R.  Co.,  4.2  Vt.  700;  De- 

accordlng  to  the  uaaget  and  necessities  rosia  tr,  Winona,  etc.,  R.  Co.,  :8  Minn, 

of  the  business  in  which  It  is  engaged."  133;   Pinney  v.   First  Div.   St.   Piul, 

Hart  J'.  Rice,  118  Maes.  301.  etc.,    R.   Co.,  19  Minn.  353-  Leaven- 

1.  The  Peytona,  1  Curt.  (U.  S.)  ai  ;  worth,  etc.,  R.  Co.  v.  Maria,  16  Kan. 

Stevens  v.  Boston,  etc.,  R.  Co.,  1  Gray  333;  Jeffersonville  R.  Co.  v.  Cleveland, 

(Mass,)  377.  3  Bush  fKy.)  468;  Rome  R.  Co.  v.  Su!- 

"  Should    a    case    arise    where    the  livan,  14  (^,"377 ;  Malgnan  v.  New  Or- 

goods  arrived  out  of  time,  and  espe-  leans,  etc.,  R.  Co.,  14  La,  Ann.  m; 

cially  where  the  consignee  had  been  ac-  Steamboat  Sultana  w.  Chapman,  5  Wi. 

live  in  endeavoring  to  find  them  or  to  454;  Parker  v.  Milwaukee,  etc.,  R.  Co, 

ascertain   the   probable   time   of  their  30  Wis.  689;  Wood  r.  Milwaukee,  etc, 

arrival — and  where  the  company  tailed  R,  Co.,  37  Wis,  541;  9  Am,  Rep.  46;; 

to  give  notlce~we  ehould  hesitate  be-  Conkey  v.  Milwaukee,  etc.,  R.  Co.,  31 

fore  holding  that  a  deposit  in  the  ware-  Wis.  619;  II  Am.  Rep.630;Mordeair. 

house  was  an  end  of  the  carrier's  lia-  Lindsay,  5  Wall.  (U.  S.)  4S1;  Rlchsrd- 

billty."     Francis  ti.  Dubuque,  etc.,  R.  son  v.  Goddard,  aj  How.  (U.  S.)  28; 

Co.,  35  Iowa  60;  95  Am.  Dec,  769.  Michigan,    etc.,    R,    Co.    f.    Hinenl 

■Mtnte.—In  some  stales,  by  statute,  Springs  Mfg.  Co.,  16  Wall.(U.  S.)  31S; 

If  a  carrier  uses  due  diligence  and  stores  National  Line  Steamship  Co.  v.  Smtrt, 

the  property  in  his  warehouse,  he   is  107  Pa.   St.  493;  Dean   v.  Vaccaro,  i 

liable  as  warehouseman  only.     Such  Is  Head  (Tenn.)  4S8;  75  Am.  Dec.  744; 

the  law  In  Texas,  Nevada,  California,  Mackeniie  i'.  Coi,  9  C.  &  P.  631;  j8 

■nd  Colorado.   See  also  Missouri  Rev.  E.  C.  L.  363. 

Stat,,  f  6180.  "The  rule  adopted  in  MassaeitirlU 

1.  Beaaonkbla  Tlm«. — Moses  v.  Bos-  hag  the  merit  of  t>eing  definite  and  of 
"  "  "■'  "  '  '  easy  application,  and  may,  in  nuiiiT 
cases,  avoid  a  painful  controversy  is  to 
Price  v.  Powell,  3  N.  Y.  333;  Fenner  what,  under  the  circumstances,  is  arta- 
V.  Buffalo,  etc.,  R.  Co.,  44  N,  Y.  505 ;  aonable  time,  within  which  the  wn- 
4  Am.  Rep.  709;  2lnn  v.  New  York  signeemuatappearandclalm  hisgoods. 
Steamboat  Co.,  40  N.  Y.  443;  10  Am.  But  on  the  other  hand,  that  rule  puU 
Rep.  403;  Mc Andrew  ti.  whitlock,  53  an  end  tolbecarrier's  responsibilriv.ii 
N.  Y,  40;  II  Am.  Rep.  657;  Sherman  such,  just  where  that  responsibilitr  Ei 
V.  Hudson  River  R.  Co.,  64  N.  Y.  of  the  highest  value  to  the  shipper.  Be- 
354;  Tarbell  v.  Royal  Eich.  Shipping  tween  the  deposit  of  the  goods  on  the 
Co.,iioN.Y.  170;  6  Am.  Rep.  350;  platform,  and  their  delivery  totbeeon- 
Mlchigan  Cent.  R.  Co.  v.  Ward|  3  signee,  thej  are  exposed  to  theft,  dep- 
Mich.  536;  McMillan  v.  Michigan,  etc.,  redatlon.  and  injury  by  strangen,  and 
R.  Co.,  16  Mich.  79;  93  Am.  Dec,  308  by  thecarrier'aemploj'eea.  Inmakiiig 
(divided  court);  Buckley  f. Great  West-  the  delivery,  care  Is  needed  to  avoid 
ern  R.  Co.,  i3  Mich,  131  ;  Western  R.  mistakes,  and  attention  fequlred  to  see 
Co.  V.  Little,  86  Ala,  159;  Alabama,  If  the  goods  are  uninjured,  Duringthe 
etc.,  R.  Co,  V.  Kidd,  35  Ala.  309;  Mo-  whole  process  of  delivery,  until  Tultj 
bile,  etc.,  R.  Co.  v.  Prewitt,  46  Ala,  completed,  the  goods  should  remain  in 
63;  7  Am.  Rep.  586;  Kennedy  r.  Mo-  the  care  of  the  carrier,  uponthe  full  re- 
bile,  etc.,  R.  Co.,  74  Aia,  430;  Smith  *.  sponsibillly  pertaining  to  him  as  such, 
Nashua,  etc.,  R.  Co.,  37  N.  H.  86 ;  59  and  he  ought  not  be  allowed  to  Uj 
Am.  Dec.  364;  Jewell  t.  Grand  Trunk  aiidethatresponstbllltr.untiltheowner 
R,  Co.,  51;  N.  H.  84;  Ouimit  v.  Hen-  of  goods  has  had  a  fair  and  reasonable 
ataaw,  35  Vt.  605 ;  Blumenthal  v.  Brain-  time  and  opportunity  to  receive  tbeffl-' 
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is  a  reasonable  time,  and  in  determining  that  question  the  circum- 
stances of  each  case  are  to  be  considered,  the  time  of  the  arrival 
of  the  goods,  and  the  facilities  at  the  warehouse  for  removal,  but 
not  the  peculiar  circumstances  of  the  consignee,*     The  question 

GnTM   V.   Hartford,   etc.,  Steimboat  U  liable  only  ai  warehouseman.    Union 

Co.,  38  Conn.  143;  9  Am.  Rep.  369;  la  Pac,  R.  Co.  i'.  Mayer,  40  Kan.  184;  10 

Am.  Law.  Reg.  N.  S.  31.  Am.  St.  Rep.  183;    Missouri,  etc.,   R. 

In  The  Mary  Washington  v.  Ayre»  Co.  v.  Haynci,  71  Tex.  175, 

(Md.),   5    Am.    Law.   Reg,  N.    S.   69J,  1.  Leavenworth,  etc,,  R.  Co.  i/.  Maris, 

Chase,   C.  J.,  said  :  "The  duty  of  the  16  Kan.  333 ;  Blumenthal  v.   Brainerd, 

dtrier  "by    water   is   not   tulhlted   by  38  Vt.  403;  91  Am.  Dec.  350;  Winslow 

limple  transportation  from  port  to  port.  v.  Vermont,  etc.,  R.  Co.,   42   Vt.  700; 

Thegoods  must  be  delivered,  or  at  least  Ouimit  v.  Henshaw,35  Vt6oi  ;  Lemke 

landed,  and  a  reasonable  opportunity  u.  Chicago,  etc.,  R.  Co.,   39  Wis.  449; 

^ven  to  the  consignee  of  ascertaining  Hirsch  v.    Steamboat  Quaker  City,   1 

Uieir  condition.     In  order  that  oppor-  Disney  (Ohio)  144;  Alabama,  etCT  R. 

tanity  for  inspection,  and  for  the  re-  Co.  v.  Kidd,  35  Ala.  309. 

moval  of  the  g^ods,  may  be  given,  the  The  consignee  is  not  hound  to  re- 

coDsignee  must  be  notified  of  the  ar-  move  the  goods  on  Sunday.     Russell 

riral  of  the  goods.    This  is  the  general  Mfg.  Co.   v.   Ney  Haven    Steamboat 

rule.    If  exceptions  are  made  by  usage,  Co.,  50   N.   Y.  tji.     H  the  removal  is 

clrcumstances,orspecialarrangements,  once   begun   the    obligation   of   ware- 

they  must  be  shown  by  proof.     .     .     .  houseman  as  to   the  balance   at  once 

In    the    present    case,    the    question  attaches.     Richardson  u.  Goddard,  13 

wbetherthe  respondents  were  liable,  as  How.  (U.S.)  38. 

common  carriers  or  warehousemen,  is  "  The   extent  of  the  reasonable  op- 

of  little  importance,  except  aa  a  ques-  portunity   to  be  afforded  him  for  that 

tioD  of  jurisdiction.    The  proof  shows  purpose  is  not,  however,  to  be  measured 

a  degree   o(  negligence    which  would  by   any   peculiar  circumstances   in  hia 

make  them  liable  in  either  character,  (the   consignee's)    own  condition    and 

But  if  their  liability  were  as  warehouse-  situation,  rendering  it  necessary,  for  hit 

tnenonly.thcy  would  not  be  responsible  own  convenience  and  accommodation, 

Id  this  court.     A  court  of  the  Union  that  he   should    have    longer  time   or 

has,  in  general,  no  jurisdiction  of  suits  better  opportunity  than  if  he  resided  In 

against   warehousemen,  by  citizens  of  the  vicinity  of  the  warehouse,  and  was 

the  same  state."  prepared  with  means  and  facilities  for 

The  charter  of  the  Michigan  Central  taking  thegoods  away.  If  his  particular 
Railroad  Company  gives  the  companr  circumstaDces  require  a  more  extended 
the  right  to  diarge  storage  upon  all  opportunity,  the  goods  must  be  con- 
property  transported  by  it,  which  shall  sldered,  after  such  reasonable  time  as, 
■      ■    -          ofits  ■-      '    .    .  ,       -     .              ■■   -     . 


baveremalned  at  any  of  its  depots  more  but  for   those   peculiar 

then   tour  days.     It  then  provides  for  would  be  deemed  sufSclent,  to  be  kept 

notices  to  the  consignees,  and  declares  by   the  company  for  his  convenience, 

"that  Id  all   cases  the   said    company  and  under   tiie   responsibilities  of  de> 

shall  beresponslble  forgoods  on  deposit  posltarles    or    bailees    for  hire   only." 

in  any  of  their  depoU,  awaiting  deliv-  Moses  i'.  Boston,  etc,  R.  Co.,  3a  N,  H. 

ery,  as  warehousemen,  and  not  as  com-  533;  64  Am.  Dec.  3S1.     In    Wood  v. 

mon  carriers."     This  has  been  held  to  ijrocker,   18   Wis.  363;  86  Am,  Dec. 

apply  to  property  which  has  reached  its  773,  the  court,  ailer  quoting  the  forego- 

Baa]  destination,  and  is  there  awaiting  ing  language,  adds:  "This  is  fairly  im- 

delivery  to  the  owner,  and  not  to  prop-  pbed  when  it  is  said  that  the  owner  la 

erty  which  is  to  be  delivered  to  another  entitled  to  only  a  reasonable  op portu- 

carrier  and  Is  to  be  transported  hy  him.  nity  to  take  his  property  from  the  pos- 

MicbiganGent,  R,  Co,  V,  HBle,6Mich,  session  of  the  company,  after  the  trans- 

143;  Mills  t>.  Michigan  Cent.  R.  Co.,  it  is  terminated,  and,  ifhe  does  not  do 

^t,  H.  Y.  636;  6  Am.  Rep.  153;   Mich-  it  at   the  earliest  practicable  moment, 

igan,  Cent.,  R,  Co.  v.  Mineral  Springs  he    may  thereby  be  deemed  to  have 

Hfg.  Co.,  16  Wall.  (U.  S.)  31S.  consented  that  It  should  remain  in  pos- 

If  the  owner  allows  the  goods  to  re-  session  of  the  company  under  the  more 

tnajn  an  unreasonable  time,  the  carrier  limited   liability  ol  a  warehoDseman." 
666 
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of  reasonable  time  ts  much  affected  by  local  custom.'  Under 
either  rule,  notice  to  the  consignee  acts  to  reduce  the  liability 
of  the  carrier  to  that  of  warehouseman,*  and  the  same  result 
follows  if  the  consignee  refuses  to  receive  the  goods  or  cannot 
be  found.' 

S.  Carrier  u  WsTdioiuenuii. — A  full  discussion  of  this  subject  is 
to  be  found  elsewhere.*  It  is  here  only  necessary  to  remark 
that  where  a  carrier  is  required  to  forward  goods  over  a  connect- 
ing line,  some  cases  hold  that  his  responsibility  as  carrier  con- 
tinues until  the  goods  are  actually  delivered  to  the  connecting 
line,  although  they  may  be  stored  in  a  warehouse  awaiting  such 
delivery  :'  but  the  cases  are  not  all  agreed.* 

Where  goods  are  received  by  a  common  carrier  for  forwarding, 
but  ate  not  to  be  forwarded  until  further  orders,  or  if  anything 
remains  to  be  done  before  shipment,  he  is  liable  as  warehouse' 
man  only.' 

3.  When  liability  E&da. — The  liability  of  the  warehouseman 
ends  on  his  delivery  of  the  property  to  the  person  rightfully  en- 
titled to  it.^     Where  the  warehouseman  is  wrongfully  divested 


1.  Cork  DIttillcric*  Co.  v.  Great 
Southern,  etc.,  R.  Co.,  L.  R.,  7  H.  L. 
a6g;  Hurd  v.  Hkrtford,  etc..  Steam- 
boat Co.,  40  Conn.  4S;  Rtuscll  Mtg. 
Co.  !>.  New  Haven  Steamboat  Co.,50 
N.  Y.  Ill ;  Graff  v.  Bloomer,  9  Pa.  St. 
114;  PIttaburgb,  etc.,  R.  Co.  f.  Nash, 
43   Ind.   433;   Nichols   t>.    Smith,   iij 


Mas 


333; 


a.  Mitchell  V.  Lancashire,  etc.,  R. 
Co.,  L.  R.,  10  Q^  B.  Z56;  Goold  v. 
Chapin,  10  Barb.  {_ti.  Y.)  616;  10  N. 
".   2S9l  7S  -A-™'  I*'*^'  398;   Roth 


Dec-   3< 
BulTalo,  etc.,  R.  Co.,  34  N. 
Am,  Dec.  734;  Goodwin  1 
etc.,  R.  Co.,  50  N.  Y.  154;   loAm.Rep! 
457 ;  Louisville,  etc.,  R.  Co.  v.  Mahan, 
8  Bush  (Ky.)  1S4;  Michigan  Cent.  R, 
Co.  V.  Ward,  2  Mich.  538. 

I.  Adams  Express  Co.  v.  Darnell,  31 
Ind.  m;  99  Am.  Dec.  5B3;  American 
Express  Co.  v.  Hockett,  30  Ind.  350; 
95  Am.  Dec.  691 ;  Roth  if.  Buffalo,  etc., 
R.Co.,34N.  Y.548;  90Am.Dec.734; 
Indianapolis,  etc.,  R.  Co.  v.  Hemdon, 
81  111.143;  Duff  »,  Budd.3B.&B.  17; 
Hudson  V,  Bazendale,  a  H.  &  N.  575 ; 
Heugh  V.  London,  etc.,  R,  Co.,  L.  R., 

Exch.   51;  Wilson  V.   Rojal   Eich. 


If  the  consignee  refuses  to  receive 
the  goods,  it  is  the  duty  of  the  carrier 
to  hold  them  subject  to  the  ownert 
orders.  It  is  not  proper  (or  him  to  re- 
turn them.  Cranch  v.  Great  Western 
R.  Co„  3  H.  &  N.  183. 

"  So  when  goods  are  safelj  convcTed 
to  the  place  of  dcBtinalton,  and  U>e 
consignee  ts  dead,  absent,  or  refuses  to 
recdve,  or  is  not  known  and  cannot, 
after  due  e^rts  are  made,  be  found, 
the  carrier  may  discharge  himself  from 
further  responalUlIty,  by  placing  the 
5^  \  90  goods  in  store  with  some  responsible 
Baltimore,  third  person  in  that  business,  at  tbe 
place  of  deliverr.  for  and  on  account  of 
the  owner."  Flsk  *.  Newton,  i  Den. 
(N.  Y.)4S|  43  Am.  Dec.  6+9. 

4.  Cabbixrs  OF  Goons, vol.i,p.878. 

B.  Michigan  Cent.,  R.  Co.  v.  Mineral 


■  Co.  34  N. 
Y.  497  i  Ackley  t>.  Kellogg.  8  Cow.  {N. 
Y.)  113;  Ouimit  v.  Henshaw,  35  Vt 
60J ;  Condon  11.  Marquette,  etc.,  R.  Co, 
SS  Mich.  318;  S4  Am.  Rep.  367. 

6.  Garslde  V.  Trent  etc.,  Na*.  Coq4 
T.  R.  581 ;  Baltimore,  etc.,  R.  Co.  «. 
Schumacher,  39  Md.  168;  96  Am.  Dec 
;io;  /■  rt  WeUi,  8  Taunt.  443. 

T.  Barton  v.Eldredge,  100  Mass.4((; 
1  Am.  Rep.  ia6;  Michigan,  etc.,  R-  Co. 
I.  Y.C.  Pl.)i37,  So  where  «.  ShurU,  7  Mich.  515;  O'Neill  w.  New 
tbe  goods  are  delivered,  and  are  sent  York  Cent.,  etc.,  R.  Co.,  60  N.  Y.  i]8; 
back  to  the  carrier's  warehouse  to  await  Rogers  v.  Wheeler,  5a  N.  Y.  361. 
the  owner's  orders.  Cairns  v.  Robins,  1.  Where  wheat  is  delivered  from  a 
8  M.  &  W.  358.  warehouse  into  a  vcMel  b;  means  of  a 

6U 


r  V.  Southern  Express  Co.,  6  Coldw. 
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of  the  possession  of  goods,  he  ts  under  no  obligation  to  follow 
them.* 

1.  R«-d«UvflT7  of  Property  to  the  Bailor. — The  warehouseman  is 
responsible  to  his  bailor  for  a  re-delivery  of  the  goods  on  demand, 
and  is  liable  for  conversion  for  delivery  to  the  wrong  person,  even 
through  the  innocent  mistake  of  himself  or  his  servants.'     He 

pipe,  th«  dot/  of  the  warebousemkii  li  The   owner  of  cotton  it  the  proper 

complete,  and  hi*  liabilitj'  ended,  with  person  to   brine  an  action    against  a 

the  discharge  of  the  wheat  Intollie  pipe,  warehouieman  lor  failure  to  discharge 

The  R..  G.  Winslow,  4  Bias.  (U.  S.)  13.  his  dntj,  and  not  a  person  who  has  a 

A  shipped  a  barouche  to  B,  bJs  Mies-  special   lien  on  it  Tor  money  adranced, 

man.     B  sent  his  servant  to  the  wharf  and  who  controlled  the  shIpmenL  Scott 

boat,  which  was  used  as  a  warehouse  v.  Jester,  13  Ark.  417. 

for  the  storage  of  Treigbt,  to   get  the  K.,  desiring  to  fill  an  order  from  a 

barouche.      The  owner  of  the   wharf  baker  for  flour,  bought  of  G.  a  lot  lying 

boat  let  hitn  have   it,  and,   while   B'l  stored  in  a  warehouse,  but  bj  mistake 

■errant  was  getting  the   barouche   on  the  warehouseman  delivered,  and  the 

ibore,    it    slipped   overboard.     It   was  baker,  not  knowing  the  difference,  re* 

held  that  the  owner  of  the  wharf  boat  celved   and  consumed,   a  superior    lot 

could  not  be  made  reaponslble.  Reamer  belonging  to  M.    It  was  held  that  the 

V.  Davii,  S5  Ind.  101.  baker  was  not  liable  to  the  warehouse- 

1.  S.  stored  cotton  with  F^  ftnd  while  man,  cither  In  contract  for  anj  part  of 

F.'s  warehouse   was   being  seized   bj  the  value,   or  In  tort  for  the  conver- 

the  military  authorities,  and  the  cotton  tion.     Hills  v.  Snell,   104  Mass.  173;  6 

thrown  into  the  streets,  S.  was  present  Am.  Rep.  316. 

snd  made  no  effort  to  save  the  cotton  A  person  Indicted,  under  lovia  Code, 

from  being  lost.     F,  was  then  absent  4  40S8,  for  selling,  or  removing  beyond 

nnder   duress.     It    was    held   that    S.  his  control,  wheat  left   with  him    for 

could  not  recover  from  F.  for  the  loas.  storage,  and  who  had  given  a  receipt  to 

Smith  V-  Frost,  SI  Ga.  336.  its  owner,  cannot  show  that  he  made 

The  obligation  of  warehousemen,  to  the   shipment  in  the   presence  of  the 

exercise  ONUnary  care  for  the  protec-  owner  and  without  any   objection,  or 

lion  and  safety    oi   good*    committed  that  the  wheat  was  placed  In  a  separate 

to  their  cnstodv,  depends  upon,  and  is  bin.     State  v.  Stevenson,  51  Iowa  701. 

co-extenslve  with,  actual  and  continued  So,  though  the  delivery  was  only  per* 

possesalon.     If  they  lose  that  possession  missive,  as  where  the  goods   were  re- 

through  any  omlMlon  of  duty,  they  are  moved    by  a    third   person    with    tiie 

llableiorall  theconsequencesthatensue  knowledge   of  the  waiehouaeman,  and 

from  it.     But,  if  the  property  Is  taken  It  Is  no  defense  to  show  that  he  acted 

from  their  possession  without  fault  on  withordinsrycareandprudenceandthe 

their  part,  or  lost  by  means  for  which  mistake  was  an  honest  one.     Lichten- 

they  are  not  reaponsible,  they  are  not  heiil  v.  Boston,  etc.,   R.  Co.,  11  Cush. 

required  to  go  in  pursuit  of  II,  or  to  (Mass.)  70. 

Incur  any  expense  of  time,  labor,  or  In  an  action  against  a  warehouse- 
money  in  endeavoring  to  discover  or  man  for  negligently  delivering  goods  to 
regain  it.  SeMions  v.  Western  R.  Co.,  the  wrong  person,  it  appeared  that  the 
16  Gray  (Mass.)  131,  plalntifl,  when  he  left  the  goods,  said 

1  Fribble  «.  Kent,  lo  lad.  3a;;  71  that  he  would  have  them  taken  away 
Am.  Dec.  3171  Alabama,  etc.,  R.  Co.  Inadayor  two  by  a  team;  that  two 
V.  Kidd,  35  Ala.  109;  Hudmon  v.  Du  men,  with  a  team,  afterward  called  for 
Bose,  S5  Ala.  446;  Wlllard  «.  Bridge,  4  the  goods,  saying  that  they  were  re- 
Barb.  (N.  Y.J  361;  Colllnav.  Bums,  63  celptedfar,  and  thechsrges  paid,  which 
N.  Y.  1;  Dufour  v.  Mepham,  31  Mo.  was  true,  and  that  the  defendant  de- 
S77;  Jefferwnviile  R.  Co.  v.  White,  6  livered  the  goods  to  them  without  ask - 
Bush  (Ky.)  151 ;  Lubbock  v.  Inglls,  l  ing  their  authority  or  inquiring  who 
Stark.  104;  Graves  v.  Smitb,  14  Wis.  they  were.  It  was  held  that  the  ques- 
5;  Bo  Am.  Dec.  763;  Pierce  u.  O'Keefe,  tlon  whether  the  defendant  was  guilty 
II  Wis.  181;  Devereux  v.  BaKlay,  3  B.  of  gross  negligence  was  properly  sub- 
&  A.  701;  Syed*  *.  Hay,  4  T.  R.  160;  milted  to  the  jury.  Oderklrk  v.  Fargo 
Colea  V.  Clark,  3  Cnab.  (Hasi.)  399.  (Supreme  Ct.},  16  N.  Y.  Supp.  330. 
3S  C.  of  L — 4a                        W7 
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cannot  refuse  to  re-deliver  the  goods  even  though  they  arc  claimed 

A  clauM  in  the  bill  of  lading,  that  A  warrhouBekeepergavearacriptto 
goods  not  removed  bj  the  consignee  the  depositor  for  cotton  receiTcd  on 
onarrival  at  the  end  o[theroute,will  be  storage,  with  the  stipulation  in  the  re- 
deposited  in  the  carrier's  warehouse,  ceipt  "to  be  delivered  in  the  same  con- 
"at  the  expenae  of  the  consignee  and  dition  and  order,  on  presentation  trfltib 
at  his  risk  of  fire,  loss,  or  injury,"  is  no  re<^eipc  or  order."  The  depositor  nb- 
excuse  to  the  warehouwnian  for  a  loss  sequentlj  received  a  portion  of  Ibe  cot- 
occasioned  b7  his  delivery  to  the  Ion  for  which  he  gave  a  recHpt.  Il  was 
wrong  person.  Collins  v.  Burns,  63  held  that  the  presentation  of  the  order 
N.  Y.  t ;  Mitchell  v.  Lancaahire,  etc.,  and  the  delivery  of  a  part  of  the  cotton 
R.  Co,,  L.  R.,  loQ^B.  256;  44  L.J.  Q^  was  ■  sufficient  demand  for  deliTcryof 
B-'07;  33  L- T.61;  83  N.R.  853.  the  whole.     Juillard   v.   Bacr,  21   Li. 

Goods  were  marked  T.  F.   and  the  Ann.  603. 

warehouseman  changed  the  marks  to  DellTeiT  to  iaalrnnn  —  The  wue- 

T.  Flanagan,  and  the  goods  were  at-  houseman  is  justified  in  deliTering  die 

tached  as   Flanagan's  and  sold.     The  goods  to  one  to  whom  the  bailor  has 

warehouseman  was  held  liable  (or  the  sold  them.without  taking  up  the  receipt 

lofls,  as  h«  had  no  business  to  re-mark  or  seeing  the  indorsement.    Mortfmore 

the  goods.     Forsjthe  f.  Walker,  9  Pa.  v.  Ragidale,  (,i  Miss.  86. 

St.  148.  A  warehouseman  warn  held  not  liable 

Where    eggs  were   stored,   and  the  for  conversion   of  cotton   stored  with 

warehousemaD  delivered  them  to  the  him,  because  he  refused  to  deliver  it  to 

wrong  person,  it  was  held  that  he  could  one  who  claimed  to  be  the  aasignce  of 

not  tender  other  eggs  of  equal  value  to  the  partj  who  originally  atorcd  it  with 

the   bailor,   even   though  the  original  him,  unless  such  assignee  producedtbe 

eggs  would  have  spoiledhefore  delivery  receipt  for  the  cotton,  or  acoonnted  for 

was  demanded.  The  court,  in  Fifth  Nat.  its  loss  and  gave  good  acaaiikj  to  in- 

Bank  v.  Providence  Warehouse  Co.,  17  demnify   him.      Patten   o.  Baggs,  43 

R.I.  I II, said:  "However this maj have  Ga.  167. 

been,  we  think  It  is  clear  that  the  plain-  "But  if  the  bailee,  being  Intnsted 
tiff,  under  this  receipt,  has  the  right  of  with  the  possession  merely,  tranien 
a  bailor,  and  Is  not  bound  to  receive  the  possession  according  to  the  direc- 
othet  property  of  this  description  in  tions  of  the  persoD  from  whom  he  re- 
place of  its  own,  which  the  bailee  has  ceived  it.  without  notice  of  any  better 
intentionally  delivered  to  another.  The  dtle,  and  without  undertaking  to  coo- 
transferee  has  the  right  to  suppose  that  vey  any  title,  this  does  not  appear  to 
the  described  property  Is  held  subject  have  been  held  any  evidence  of  aooo- 
to  his  order.  How  is  he  to  know  Uiat  version."  Hoar,  J^in  Parker  v,  Lom- 
the  warehouseman  has  mingled  with  It  bard,  100  Mass.  405. 
other  like  property,  so  as  to  be  indls-  When  sued  by  the  shipper,  tlie  vare- 
tinguJshable  from  it,  if  such  were  the  houseman  may  plead  deHveir  to  Ibe 
case?  Surely  the  warehouseman  is  consignee.  Bllven  n.  Hadaon  R.Co.,36 
bound  to  some  degree  of  care  and  re-  N.  Y.  40J. 

sponsihility,  to  enable  him  to  deliver  The  plaintiff,  In  pursuance  of  aa 
what  he  receives.  If  It  is  enough  that  agreement  with  the  defendants,  sd- 
he  deliver  anything  answering  the  vanced  money  to  purchase  wheal  at  To- 
same  general  description,  a  warehouse  ledo,  Ohio,  and  the  same  was  conaigned 
receipt  is  Indeed  a  precarious  secu-  to  it  at  Osw^o,  upon  the  defendants' 
rity.  vessel,  to  be  held  by  it  as  security  for 

DenuJid.  — A  demand  on  the  ware-  advances,  and  to  remain  on  board  the 

houseman  Is  unnecessary  when  he  has  vessel  until  sold.     The  bill  of  lading 

put  it  out  of  his  power  to  deliver.    Al-  provided  for  the  delivery  to  the  pbin- 

len  I/.  Steers,  39  La.  Ann.  586.  tiB,  and   was   indorsed  over  and  de- 

An  agent  lawfully  in  charge  of  the  livered  to  it.     A  portion  of  the  wheat 

business  ofa  warehouse  in  which  goods,  was  sold  and  delivered  on  the  plaintiff'* 

the  title  to   which   is   in   dispute,   are  orders,  but  the  rest  waa  removed  and 

deposited,  is   the   proper    party    upon  disposed  of  without  Its  consent  by  the 

whom  to  make  demand  for  the  delivery  defendants.    It  was  held  that  the  de- 

tbereof.    Lundberg    v.    Northwestern  fendants  were  liable  therefiore  as  waie- 

ElevatorCo.,43Hinn.  37.  housemen,  if  not  a«  carrier*.    Onr^ 
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by  a  third  person.*  The  rule  is  well  established  that  a  bailee  is 
estopped  to  dispute  his  bailor's  title,  but  the  estoppel  ceases 
when  the  bailment  on  which  it  is  founded  is  determined  by  what 
is  equivalent  to  an  eviction  by  title  paramount.*  If  the  goods 
have  been  taken  from  the  bailee  by  legal  process,*  or  by  over- 
whelming force,*  he  is  excused  from  liability,  but  otherwise  in 
an  action  by  the  bailor  he  can  only  defend  upon  the  right  and 
title  of  a  third  person  under  authority  of  that  person,  and  he  must 


Bink  B,  Doyle,  91  N.  Y.  31;   43  Am. 
Rep.  634. 
1.  GtwUng   V.   Btmle,  7   Bing.   3395 
E.  C.  L.  153;  Kiermn  v.  Sandars.tSA' 


ird  V.  Dunkfn,  2  Campb.  344 ;  Hartnan 
V,  Anderson,  a  Campb.  243  ;  Burton  v. 
Wilkinson,  iS  Vt.  186;  46  Am.  Dec. 
14s;  Butler  Ti.  Kenner,  3  Mart  N.  S. 
(La.)  374;  Wallace  v.  Matthews,  39 
Ga.  617;  99  Am.  Dec.  473;  Bllvin  v. 
Hudson  m^ct  R.  Co.,  36  N.  Y.  403; 
King  V.  Richardl.  6  Whart.  (Pa.) 
41S;  Stephenton  v.  Price,  30 Tex.  715. 
But  see  Ogle  v.  Atkinaon,  5  Taunt. 
759;  Thorne  v.  Tilbury,  3  H.  &  N. 
534;  Batet  V.  Stanton,  i  Duer  (N, 
Y.)  79;  Pitt  r.  Albritton,  13  Ifwd.  (N. 
C«r.);7. 

The  bailee  cuinot  Mt  up  title  In  him- 
•elf.  Peeble*  v.  Farr«r,73  N.  Car,  341; 
Britton  T'.  Aymar,  33  L«.  Ann.  63. 

1.  Biddle  V.  Bond,  6  B.  ft  S.  335;  118 
£.  C.  L.  314 ;  Betteler  v.  Reed,  4  Q.  B. 
511 ;  4S  E.  C.  L.  S09;'Wallace  v.  Mat- 
thew*, 39Ga-6i7;  09  Am.  Dec.  473; 
Etta  V.  Boottie,  30  Ail.  583;  Butler  v. 
Kenner, 3  Mart.  N.  S.  (La.)  374;  Ger- 
ber  V.  Monie,  56  Barb.  (N.  Y.)  65a. 

"If  the  bailor  hai  the  temporary  poa- 


o  title  in  himself,  and  In  good 
(aith,"!!!  fulfillioent  of  the  terms  of 
the  bailment,  as  expressed  br  the  par- 
■■ "  the 


ti£ed  that  the  true  owner  will  look  to 
him  for  ft.  no  action  will  lie  against 
him,  for  he  has  ODly  done  hia  duty." 
Patterson  v.  Gatlon,  :?  Ala.  333. 

1.  "Bj  reason  of  his  relation  to  the 
property,  it  was  his  duty  to  preserve  It 
to  the  owner,  and  when  seized  by  legal 
process  which  he  could  not  resist,  to 
seasonably  Inform  the  owner  of  the 
•eimre,  in  order  that  he  might  assert 
hli  claim  thereto  ;  falling  In  this,  his  re- 
■ponslbilltr  continties,  and  he  Is  liable 
fK-aUthe'loM  which  resulted."   Morti- 


more  v.  Ragsdale,  63  Mia*.  86.  See  also 
Ohio,  etc.,  R.  Co,  v.  Yoke,  ji  Ind.  181  ; 
Bliven  v.  Hudson  River  R.  Co.,  36  N. 
Y.  403. 

"The  wharfinger  Is  the  agent  of  the 
person  of  whom  he  receives  the  goods, 
and  cannot  dispute  the  title  of  his  prin- 
cipal in  an  action  brought  by  the  princi- 
pal against  him.  But  this  cannot  pro- 
tect die  goods,  thus  received,  from  an 
execution  against  the  person  thus  depos- 
iting them  ;  and  if  they  are  taken  from 
the  wharfinger  or  warehouseman,  by 
lawful  process,  the  wharfinger  or  ware- 
houseman can  protect  himself  in  a  suit 
brought  against  him  by  the  owner.  If 
the  person  from  whom  the  wharfinger, 
or  warehouseman,  receives  the  goods, 
claims  the  same  by  a  title  illegal,  lothat 
be  cannot  lawfully  hold  them,  and  they 
are  taken  by  the  authority  of  the  law 
out  of  the  custody  and  care  of  the 
wharfineer,  the  latter  may  show  this  In 
excuse  for  not  delivering  them."  Bur- 
ton V.  Wilkinson,  t8  Vt.  186.  And  see 
46  Am.  Dec.  145;  Stiles  v.  Davis,  1 
Black  (U.  S.)  105;  Van  Winkle  -o.  U.  S. 
Steamship  Co.,  37  Barb.  (N.  Y.)  123; 
Welles  -v.  Thornton,  45  Barb.  (N.  Y.) 
390;  Cook  V.  Holt,  48  N.  Y.  375. 

4.  B.  stored  In  the  warehouse  of  M.,  a 
number  of  bales  of  cotton,  and  subse- 
quently B.'s  agent,  under  compulsion, 
sold  the  cotton  to  the  Confederate 
States,  which  took  possession  of  the 
cotton,  and  also  of  the  warehouse.  At 
the  close  of  the  war,  all  the  cotton  in 
the  warehouse  was  appropriated  by  the 
UniUd  Staler.  It  was  held  that  M. 
was  not  responsible  for  the  cotton. 
Babcock  v.  Murphy,  30  La.  Ann.  399. 

In  order  to  avoid  liability  for  the 
loss  of  cotton  on  storage,  the  warehouse 
keeper  must  show  that  the  loss  occurred 
without  his  fault.  He  cannot  be  re- 
lieved by  showing  that  the  loss  occurred 
Iw  an  overpowering  force.  He  must 
also  show  that  he  used  all  possible 
me  ana  to  preserve  It.  Sch  warts  v. 
Baer,  3l  La.  Ann.  Goi;  Smith  v.  Frost, 
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stand  or  fait  by  that  title.*  It  is  not  enough  that  the  bailee  has 
become  aware  of  the  title  or  claim  of  a  third  person  ;*  in  spite 
of  certain  dicta  to  the  contrary,'  the  bailee  cannot  compel  the 

1.  Foltzi'.Stevens,54n!.iSo;  Dodge  plaintiff.      She    placed     the   piano  in 

V.  Meyer,   6i    Cal.   ^5;   Maxwell   v.  their  posBCBslon,  to  keep  for  her  and 

Houiton,  67  N.  Car.  305.  return  upon  her  demand.    The;  vcre 

"  We  think  that  the  true  ground  on  not  at  libertj  to  dispute  her  title  except 

which  a  bailee  may  set  up  theyMj /«r<('i  In   one   etnergencj   and   at  one  peril. 

Is  tbat  indicated  In  Shelby  v.  Scotch-  .     .     .     Thej  had,  however,  the  right 

ford,  Yelv.  33,  vfi.,  that  the  estoppel  to  set  upaa  a  defenie  the_/»/er(ii,aDd 

ceaaei  when  the  bailment  on  which  It  defend,  if  thej  could,  upon  the  title  of 

h   founded  Is  determined   by  what  U  the  testator  which  had  paeaed  to  tbe 

equivalent  to  an  eviction  by  title  para-  execntora.    .    .    ,    Ther    had     takes 

mount.      It   is    not    enough   that    the  upon  themielvea  the  riak  of  that  title, 

bailee  has  become   aware  of  the  title  but  could   defend  upon  ft  and  jntify 

o(  a  third  person.    .     .     .     We  assent  under  It"     Mulllns  v.  Chickering,  no 

to  what  li  said  by  Pollock,  C.  B.,  In  N.  Y.  513. 

Thorne  f.  Tilbury,  3  H.  &  N.  537,  that  S.  ApartyrecelvIngpropertyrorMor- 
a  bailee  can  set  up  the  title  of  another  age  will  not,  upon  demand  of  reitlla- 
only  'If  he  defends  upon  the  right  and  Hon,  be  permitted  to  deny  the  claim- 
title  and  by  the  authority  of  that  per-  ant*!  tltte,  by  interposing  a  claim  of 
■on."  Biddle  v.  Bond,  6  B.  &  S.  315;  ownership  In  a  third  party.  Leondni 
118  E.  C.  L.  Mi.  V.  Post  (C.  PI.),  13  N.  Y.  Supp.  Saj. 

"The  general  doctrine  Is  well  estab-  BlgM  of  laqntrr. — "  The  defendant 
llshed  that.  In  ordinary  cases,  the  bailee  had  a  right  to  qualify  hia  refusal  to  de- 
cannot  dispute  his  bailor's  title  any  liver  the  property  to  the  plalnOS  untU 
more  than  a  tenant  can  his  landlord's,  he  could.  In  good  faith,  investigate  the 
But  the  general  rule  has  numerous  ex-  facts  as  to  the  real  ownership  of  the 
ceptions,  in  which  he  Will  be  permitted  property,  and  he  could  properly  retain 
to  do  so ;  as  In  a  case  where  It  can  be  the  property  for  a  brief  period  for  that 
•hown  that  the  latter  fraudulently  ob-  purpose.  .  .  .  But  II  the  claim  of 
tained  possession  of  the  goods,  or  that  tiregory  had  appeared  to  be  ntore 
thej  have  been  recovered  from  the  serious  and  better  founded  than  it  wa^ 
former  by  suit  or  paramount  title ;  or  the  defendant  could  not  justify  tbe  de- 
he  has  been  notified  by  the  true  owner,  tention  of  the  property  from  tbeowner 
before  the  suit  was  instituted  by  the  after  he  was  ofTerMl  a  bond  of  Indem- 
ballor,  not  to  deliver  them  to  him,  and  nlty,  satlsfactoi^  to  himself,  against 
like  instances."  Kelly  v.  Patchell,  5  W.  such  claim.  And,  further,  I  can  haHly 
Va.  585.  See  also  Whittier  v.  Smith,  conceive  of  a  case  where  the  bailee 
II  Mas*,  an.  would  be  justified  In  retaining  property 

*'  Whatever  may  have  once  been  the  from  the  real  owner  from  May   15  (c 

rule,  It  Is  believed  to  be  now  settled  August  6,  nearlv  three  months,  to  in- 

that  the  bailee  can  never  be  In  a  better  quire  Into  the  title."     Ball  f.  Lin^,  4S 

situation   than  his   bailor;   and  if   tbe  N.  Y.  6;  8  Am.  Rep.  511. 

latter  ha*  no  title,  the  real  owner  is  en-  S.  "  If  Che   bailor   has   no  title,  the 

titled  to  recover  his  property.  In  whose  bailee  can  have  none,  for  the  bailor  can 

hand  soever  It  may  be  found."    Roberta  give  no  better  title  than  he  has.    Tbe 

V.   Yarboro,   41   Tex.  449.      And   see  right  to  the  pn»>ertj  therefore  may  Iw 

Wilson  V.  Anderton,  1  B.  &  Ad.  459;  ti^  in  an  action  against  the  baflee, 

ao  E.  C.  L.  416.    Alao  tee  Kins  v.  and  a  refusal  like  that  stated  Is  the 

Richards,  6  Whart.  (Pa.)  418;  Nelson  case,  has   alwaya   been   considered  as 

V.  King,  3j  Tex.  663.  evidence  of  a   conversion.    The  sita- 

"  The    bailee    can     protect    himself  ation  of  tbe  bailee  ia  not  one  wfthont 

against  his  bailor  by  showing  that  he  remedy.     He  is  not  bound  to  ascertain 

has  delivered  possession,  after  demand,  who  has  the  right.     He  may  file  a  bill 

to thetrueowner."  Roberts u. Varboro,  of  interpleader   in   a  court  of  eqalty. 

41  Tex.  449.     Also  see  King  v.  Rich-  But  a  bailee  who  forbear*  to  adopt  that 

ards,  6  Whart.  (Pa.)  418  ;  Rogers  v.  mode  of  proceeding,  and  makes  him- 

Weir,  34  N.  Y.  463.  aelf  a  party  by  retaining  the  goods  ibr 

*■  Tbe  defendanU  were  bailees  of  the  the  bailor,  must  atand  or  fiU  1^  Us 
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rival  claimants  to  interplead,  but  must  defend  himself  as  best  he 
can.* 

6.  Lubility  fin  Ba^^^oge. — A  railway  company's  liability  as  com< 
mon  carrier,  as  to  baggage  carried  by  it,  continues  until  the  bag- 
gage has  arrived  at  the  place  to  which  it  is  checked,  and  a  rea- 
sonable time  has  elapsed  for  it  to  be  removed.*  In  Illinois,  the 
rule  is  extended  so  that  the  carrier's  liability  continues  until  the 

title."     Lord  TcDterden  in  WllBon  v.  he  can  at  law,  and  he  li  not  entitled  to 

Aoderton,  i  B.  &  Ad.  450;  10  E.  C.  tbe  asaiEtance  of  a  court  or  equity,  Tor 

L.436.  that  would  be  to  auume  the  right  to 

The   Tact   that  an  adverse  claim   (a  try  merely  legal  titles,  upon  a  contro- 

made  to  the  properly,  does  not  entitle  a  vcray  between  dilTerent  parties,  where 

warehouseman  to  require  a  bond  of  in-  there  is  no  privity  of  contract  between 

demnity  from  the  true  owner,  as  a  con-  them  and  the  third  person  who  calls  for 

dition  of  delivering  the  property.     The  an  Interpleader.'    Story'a  E^.  Jur.  (13th 

remedy  is  by  an  interpleader.     Banfield  ed.},   I)  810."     Wallace,  J.,  in  Bart^ 

IP.  Hatter,   7    Abb.   N.   Caa.   (N.   Y.  v.  The  Sultan,  J3  Fed.  Rep.  157. 

Super.  Ct.)  318;  45  N.  Y.  Super.  Ct.  "It   is   true,  as   a   general   rule,  the 

438;   Mullini    V.   dhickering,   110   N.  party  seelcing  relief  by  an  interpleader 

Y.  513,     See  also  Ball  v.  LIney,  48  N.  must  not  have  incurred  any  tndepend- 

V.6;  8  Am.  Rep.  sil.  ent    liabllily    to   either  of   the:   rival 

1.  Iiit«TUader.— jPomeroy'sEq.Jur.  claimants;   if  he   have    expressly   ac' 

(Id  ed.),   44   1316-1337;   DeZouche  v.  knowledged  the  title  or  right  of  one  of 

Garrison,     140    Pa.    St.  430;    Tyns   v.  them,  and  agreed   to  hold  the  properly 

Rnst.  37  Ga.  574;  9s  Am.  Dec.   365;  for  him,  or,  disregarding  the  adverse 

Hatfield   v.  McWhorter,   40  Ga.   369;  claim   of  one,   has   by  contract  made 

U.  S.   Tnut   Co.  V.   Wiley,  41   Barb,  himself  liable  in  any  event  to  the  other, 

(N.  Y.)  477.  he  cannot  be  said  to  stand  indifferent 

"So  far  aa  appears  bv  the  bill,   none  between  them.    .    .     .     TTie  same  rule 

of  the  parties  claiming  (he  property  in  prevails,  also,  where   an  Independent 

the   complainanU'    poeseaalon  dispute  liability   must  of  necessity  arise  out  of 

complainants'    lien     for   storage     and  the  very  nature  of  the  relation  subslst- 

charges.     The  complainants,  therefore,  ing  between  the  parties,  with  respect  to 

have  no  interesia  of  their  own  to  assert  the   aubject- matter  ol    dispute,  aa  be- 

or  protect,  further  than  to  be  relieved  tween  landlord'and  tenant,  attorney  and 

from  liability  to  two  or  more  different    client,  etc nor  can  a  bailee 

claimants    of  the  property.     None  of  ordinarily    raise   an    interpleader    be- 

the  defendants  claim  title  derived  from  tween  his  bailor  and  one  who  asseris  an 

the  complainants.     .     .     .    The  bill  Is  independent    antagonistic     and    para- 

a  pure  bill  of  interpleader,  and  presents  mount  title."     Bechlel  v.  Sheafer,  117 

the  common  case  of  a  bailee  who  seeiis  Pa.  St.  555. 

to  protect  himself  against  the  claim  of  Claims  IntoMgnaBtta  BkUnunt. — "So, 

hli  bailor,  and  that  of  a  third  person  in  .the  case  of  an  attorney,  agent,  or 

who    asserts   an  adverse  title    to    the  bailee,     whenever    the    third     person 

bailor.      The  authorities  are  decisive  claims  the  debt  or  thing  under  a  title 

against  his  right  to  maintain  an  inter-  derived  from  the  bailor  or  principal,  by 

pleader.      It    is   sulficient   to   refer   to  assignment,  sale,  or  mortage,  subse- 

Cnwshay  v.  Thornton,  3  Myl.  &  C.  I ;  quent   to  the  bailment  or  agency,  he 

Marvin  v.  Elwood,  11   Paige  (N.  Y.)  may  compel  the  parties  to  Interplead, 

.16s ;  Fim  Nat.  Bank  v.  Binlnger,  26  for  there  is  no  denial  of  the  original 

N.  J.  Eq.  345.     The  hardship  of  the  title  or  right,  the  only  dispute  is,  as  to 

has  frequently  been  adverted  to  by  the     effect    of     the    subsequent 


the  authorities,  and  in  EHgland  ticm-  Bechtel  v.  Sheafer,  117  Pa.  St.  555. 

edy  has  been  given  by  statute.    Com.         9,  Mote  v.  Chicago,  etc.,   R.  Co.,  ; 

'*~°— -    *.ct  1860,4  la.     See  Atten-  Iowa  13;  1  Am.  Rep.  213;   Ix>uisvill 

London,  etc..  Dock  Co,,  3  etc.,  R.  Co.  v.   Mahan,  8   Buah   (Ky 

373i  HS°-     As   IE   said   by  184 ;  Ross  v.  Missouri,  etc.,   R.  Co., 

'  The  partv  holding  the  Mo.  App.  583 ;  Dininny  v.  New  Yor 

It  defend  himself  as  well  as  etc.,  R.  Co.,  49  N.  V.  546 ;  Jones 
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baggage  has  actually  been  stored  in  a  safe  place,^  but  as  the  pas- 
senger and  his  baggage  usually  arrive  together,  a   "reasonable 

Norwich,  etc.,  Transp.  Co.,  50  Barb,  of  Richards  v.  Michigan  Southeni,ett, 
(N.  Y.)  193;  Burnell  v.  New  York  R.  Co.,  20  111.  xo«,  and  Porter  c.  Chi- 
Cent.  R.  Co.,  4;  N.  Y.  184;  6  Am.  cago,  etc.,  R.  Co.,  20  111.  407;  71  Am. 
Rep.  61 ;  Patscheider ».  Great  Western  Dec.  186,  that  when  a  railroad  traiu- 
R.  Co.,  3  Exch.  Div.  153.  ports  goods  and  they  reach  their  desti- 
Where  a  traveler  sues  a  wsrebouse-  nation,  the  llabiliCj'  of  the  companT 
-r  Torwarder,  for  the  price  of  a  ceases,  as  common  carriere,  when  thc^ 


trunk  lost,  the  plaintiff  may  prove  the  are  unloaded  and  placed  safel;  and  u 

contents.     Clark  11.  Speace,  <o  Watts  curely  in  their  warehouse,  under  the 

(Pa.)  33^.  chat^e  of  competent  and  careful  ser*- 

1.  In  Chicago,  etc„  R.  Co.  v.  Fair-  ants,   ready  to   be   delivered,  and  tbe 

clough,  52  111.  n>6,  the  court  said :  "If  liability  of  a  warehousemao    for  hire 

the  owner  of  the  baggage  fails  to  call  attaches." 

for  it  on   the  arrival  of  the  train.  It  Is         In  Chicago,  etc.,  R.  Co.  n.  Scott  41 

the  duty  of  the  company  to  deposit  it  111.  131,  it  was  said  that  to  change  the 

in  their  bagsage  room,  In  wiiich  event,  relation  or  duty  of  the  company  frora 

as  in  case  offreight,  their  responeibil-  that  of  a  common  carrier  to  that  of  a 

ity  becomes  that  of  warehousemen."  warehouseman,  the  warehouse  must  be 

"When  defendants  In   error,   there-  a  safe  and  secure  place  in  which  the 

fore,  transported  the  trunk  to  Delhi,  to  goods  are  stored. 

relieve  themselvei  from  their  liability  These  cases  all  relate  to  freight  In 
as  common  carriers,  they  should  have  itiordinaiy  sense,  as  distinguished  from 
stored  the  trunk  in  a  safe  and  secure  baggage,  which  is  usually  taken  with 
warehouse,  and  then  the  new  relation  and  attends  persons  traveling.  The 
of  warehousemen  would  have  attached.  IllinoiM  court  applies  to  the  case  of 
But  the  burden  of  proof  is  upon  the  baggage,  the  rule  prevailing  in  (hat 
common  carrier  to  show  that  the  prop-  state  as  to  the  termination  of  the  cir- 
erty  was  stored  in  a  safe  and  secure  rler's  UabiUly  for  freight,  1.  e.,  that  it 
warehouse,  and  until  this  appears,  the  terminates  as  the  freight  has  been  re- 
company  cannot  be  exonerated  from  celved  and  safely  stored,  and  that  it 
the  liability  of  a  common  carrier."  does  not  continue  until  notice  to  the 
Bartholomew  v.  St.  Louis,  etc.,  R.  Co.,  consignee,  and  a  reasonable  time  to  re- 
53  III.  317  ;  5  Am.  Rep.  45.  move  has  been  given.     It  Is  to  be  no- 

"The  rule,  as  suted  by  text-writers,  tfced,  in  the  first  place,  that  the  o     ' 


b  that  the  responsibility  continues  un-  does  not  follow  the  rule  In  regatd  to 

til  the  owner  has  had  reasonable  time  freight  In  one  respecL     In  regard  to 

and  opportunity  to  come  and  take  away  freight,  the  rule  is  that   the   railroad 

his   baggage.     If  It  be  not  called  for  may  put  an  end  to  Its  common  carrier's 

withlti  such  reasonable  time,  the  com-  liabflfty,  by  storing  the  Koods  as  toon 

Eeny  may  store  It  in  a  secure  ware-  as  they  are  received  ;  its  liabilllv  isnot 
ouse,  and  from  thence  its  liability  a»  a  continued  until  a  reasonable  time  for 
carrier  ceases  and  that  of  a  warehouse-  removal  hat  elapsed.  While,  in  re- 
man is  assumed."  Chicago,  etc.,  R.  f  o.  gard  to  baggage,  it  seems  that  the  com- 
r.  Boyce,  73  111.  £10;  14  Am.  Rep.  16S.  mon  carrier's  liability  does  continue 
The  learned  editor  of  the  Am.  &  until  such  reasonable  time  has  elapsed. 
Eng.  Railroad  Coses  criticises  this  rule  But,  there  is,  in  reality,  no  analogy 
In  vol.  IT,  p.  311,  and  justiv  observes  between  the  cases  of  freight  and  bag- 
that,  under  it,  a  carrier  woufd  t>e  liable  gage.  In  the  case  of  freight,  the  con- 
where,  after  baggage  had  been  received  signee  has  no  means  of  knowing  when 
at  the  station  and  a  reasonable  time  goods  consigned  to  him  have  arrived  1 
had  elapsed  Tor  its  removal.  It  was  de-  and  there  Is  a  conflict  of  authority 
Btroyed  by  an  accidental  lire,  unless  It  as  to  whether  the  railroad  company 
had  been  stored  in  a  safe  place  before  undertakes  as  a  common  carrier  to  no- 
ttg  destruction.  "  The  soundness  of  this  tify  the  consignee  of  the  arrival  o( 
rule,"  he  says,  "  may  be  questioned."  goods  and  to  hold  them  a  reasonable 
Its  origin  Is  explained  in  the  case  of  time  for  delivery,  or  whether  it  con- 
Bartholomew  ['.  St.  Louis,  etc-,  R.  Co.,  tracts  as  common  carrier  to  carry  the 
j3  111.127;  5  A™-  Rep.  4£,  where  the  goods  to  their  place  of  destination,  and 
court  said  :  "  It  was  held  In  the  cases  to  store  them  safely  at  that  place  till 
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time  "  for  the  removal  of  the  baggage  is  not  the  same  as  that  to  be 
allowed  for  the  removal  of  freight.*  What  is  a  reasonable  time 
for  the  removal  of  baggage,  and  when  it  has  elapsed,  are  mixed 

questions  of  law  and  fact,  to  be  decided  by  the  jury  on  instruc- 
tions from  the  court,  on  the  facts  and  circumstances  of  each  case;* 
but  after  such  reasonable  time  for  removal  of  the  baggage  has 

elapsed,  the  carrier  is  liable  only  as  warehouseman.* 

VI  WABXHonuLUT'B  LiEH. — A  warehouseman  has  a  lien  on  prop- 
erty stored  with  him,  for  his  reasonable  chaises.*     The  lien  is  a 

called  for.     The  lltinoU  court  adopts  struction  of  the  tninkg  by  fire  during 

ihe  latter  rule.     It  \%  evident  that  thU  the  niEhL 

rule  relates  to  notice  to  the  person  who  In  Jonee   v.  Norwich,  etc^  Transp. 

U  to  receive  the  good*;  but  in  the  case  Co,  50  Barb.  (N.  Y.)  193,  the  plaintiff 

of  baggage  thia  qucEtion   of   notice   ia  arrived  at  i  o'clocli  a.  m.  Sunday,  and 

not  involved,  aince  the  person  checking  Temalned  In  her  ilateroom  until  after 

the  baggage,  in  general,  travels  with  it  8  o'clock  in  the  morning.     Sh«  left  the 

on  the  utme  train.  boat  wilhout  Inquiring  for  her  baggage. 

In  Jortei  V.   Norwich,   etc^  Transp.  which  was  placed  in  a  warehouBe  earlj 

C*.,  JO  Barb.   (N.  V.)   194,  the  court  Sunday  morning  and  was  destroyed  by 

■aid ;  "The  question  is  aa  to  the  Ha-  an   accidental    fire    In    the    afternoon. 

fatiily  for  bag^ge,  not  freight,     .     .    .  The  company  was  held  not   liable  for 

and  there   ia  no  question  of  notice,  or  the  loag. 

tlie  neceasity  of  notice,  on  the  part  of  The  reasonable   time  begins  to  run 

the  defendant   in   thU  case."      Again,  from  the  arrival  of  the  trunks  and  not 

the    passenger    and    hia   b^gage    ar-  from  the  arrival  of  the  passenger;  it 

riving  on  the  same   train,  it  is  gener-  was    so    held    where     the     passenger 

ally  posaible   for   him   to   remove   hie  "stopped  over,"  and  did  not  arrive  at 

baggage  at  once  or  very  soon  after  its  his  destination  until  after  the  trunks 

arrival.   It  lain  the  contemplation  of  the  had  been  there  destroyed  by  an  acci- 

parties  that  baggage  shall  be  removed  dental  fire.     Chicago,  etc.,  K.  Co.  v. 

soon  after  its  arrival,  butthatifitisnot  Boyce,  73   111.  510;  34  Am.  Rep.  16S; 

itihall  be  safely  stored.    Hence  it  would  Haeger   v.   Chicago,  etc.,   R.  Co.,   63 

seem  that  a  very  different  rule  should  Wis.  271 :  11  Am.  &  Eng.  R.  Cas.  30S; 

govern  the  case  of  baggage  from  that  53  Am.  Rep.  271. 

applied  to  the  case  of  freight..   It  would  I.  Roth   v.  Buffalo,  etc.,  R.  Co.,  34 

seem  that  the  contract  to  be  implied,  N.  Y.  54S;  90  Am.  Dec.  734;  Mote  v. 

on  the  part  of   the  railroad  company,  Chicago,  etc,  R.  Co.,   37  Iowa  13;  1 

from  receiving  and  checking  tiaggage  Am.  Rep.  21a;  Mattison  v.  New  York 

was,  as  sUIed  in  the  JVew  Tork  cases  Cent.  R.  Co.,  57  N.  Y.  552;  Burnell  t». 

above  cited,  to  carry   the   baggage  to  New  York  Cent.  R.  Co.,  45  N.  Y.  184; 

the  place  to  which  it  is  checked  and  6  Am.  Rep.  61 ;  RedGeld  on  Railways 

to  hold  it   in   readineM    a    reasonable  (6th  ed.),  4  171. 

litne  for  its  removal,  after  which  the  Where  the  railway  it  at  fault  in  not 
company's  liability  as  common  carrier  delivering  the  baggage,  and  it  is  after- 
ceases,  and  it  becomes  liable  merely  as  ward  lost,  see  Dininny  v.  New  York, 
«arehou»eman  or  bailee.  etc.,  R.  Co.,  49  N.  Y.  546. 

1.  Roth  V.  Buffalo,  etc.,  R.  Co.,   34  «.  Story  on  Bailments  (9th   ed.),    } 

N.  V.  S48 ;  90  Am.  Dec.  734  ;  Ouimit  453a ;  Jones   on  Liens  (id  ed.),  %  967- 

t.  Heasbaw,  35  Vt.  605.  977 ;  Low  v.  Martin,  [8  111.   386. 

1  Mote  ti,  Chicago,  etc.,  R.  Co.,  37  Cosaent  rf  Owner. — "  We  are  not 
Iowa  K  ;  I  Am.  Rep.  Z12  ;  Louisville,  aware  that  it  has  ever  been  held  10  be 
etc,  R.  Co. v.  Mahan,  8  Buih  (Ky.)  [84.  the  dutv  of  the  carrier  to  notify  the 
In  Roth  11.  Buffalo,  etc.,  R.  Co.,  34  owner  or  consignor  of  goods  of  a  re- 
N.  Y.  548  ;  90  Am.  Dec  734.  the  pas-  fusal  to  accept  them,  before  he  can  ter- 
•enger  arrived  at  his  destination  at  10  minate  his  own  liability  as  carrier,  and 
o'clock  at  night,  and  went  to  a  hotel  thereafter  hold  them  himself,  or  trans- 
without  inquiring  for  or  demanding  his  fer  them  to  another  to  hold  as  a  ware- 
trunks.  It  was  held  that  the  company  houseman.  It  is  for  the  owner  or  con- 
was  not  liable  for  the  accidental  de-  signor  of  goods  to  have  some  one  at 
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right  to  retain  possession  of  the  goods  until  the  satisfaction  of 
the  chaise  imposed  upon   them ;'   it  is  specific  upon  the  goods 

stored  for  the  particular  charges  for  such  storage,*  although  the 
entire  lien  extends  to  every  parcel  of  the  goods  stored  at  any  one 
time;  *  but  the  lien  does  not  extend  to  securing  a  balance  of 

the    plmce     of    delivery,   when    their  gagori,  and  thereafter  deliver  than  to 

transit  ie  completed,  to  accept  them.   If  r   third   peraon   on  production  of  ibe 

he  does  not,  the  rule  which   imposes  a  narehouse  receipt,  are  liable  in  trorer 

duty   upon   the  carrier  to   hold  them  to  the  mortgagee  whose  mortgagetare 

himself  as  warehouseman,   or  to  store  recorded   in   another   couaty,  tiiough 

them  in  some   convenient  place,  sudi-  they  have  no  actual  notice  of  hiiclibn. 

ciently    protects    the    goods    he     has  Hudmon  -o.  Du  Bose,  85  Ala.  446. 

shipped.     It  would    be    unreasonable  1.  McFarland  v.  Wheeler,  36  Wend, 

that  the  carrier  should  not  be  allowed  (N.   Y.)   ^67;    Schmidt     v.   Blood,  9 

to  terminate  his  contract  of  carriage  Wend.  (N.  Y.)  368  j  34  Am.  Dec.  143; 

until  after  notice  to  the  consignor,  and  43  Am.   Dec.   257,  n. ;  3   Kcnfs  Cam. 

subsequent  assent  by  himtothe  stor-  {13th  cd.)  634;  Schouler  on  BailnenU 

age  of  the  goods.    The  assent  of  the  (3d  ed.J,  4  343. 

owner  or  consignor  of  goods  that  a  lien  Btatatsi  declaratory  of  tbeeoaunon 

thereon  for  storage  shall,  under  certain  law  exist  in  some  states.  Imaa  Rev.  Code 

circumstances,  be  created,  is  one  to  be  (18S0),   \   3117;  Louisiama   Rer.  Civil 

inferred  from  the  contract  of  shipment  Code  (1870),  arts.  3334-3336;  iViiwdtra 

he  hae  made.     If  his  consignee  cannot  Laws   18S5,  ch.  81;  Orag9»  Laws  187S, 

be  found,  or,  being  found,  refusee  to  ac-  p.  103,  {i;  ^iVjuvrisRev.  St«t.<iS79), 

cept,  he  must  be  held  to  authorize  the  46277;   T'chiihsh  Code  (i8S3),^i7f3; 

•torage  of  the  goods.     If  the  carrier  ts  Neiv  York  Laws  iSSj,  ch.  516. 

authorited  to  store  them,  it  does  not  1.  SCeinman  ».  Wiikins,  7  W.  &  & 

requite  argument  to  show  that  he  may  (Pa.)  466;  43  Am.  Dec  354. 

subject  them  to  a  Hen  for  the  necessary  A  warehouseman's  lien  for  storage, 

storage  charges,  and  that  the    owner  and  his  lien   for  fre%ht  paid,  dependt 

cannot  thereafter  sell  or  transfer  them  upon  distinct  principles  cmT  law,  anddil- 

■o  as   to  divest  the    lien."     Barker  -o.  tinct  facU.  Bass  v.  Upton,  i  Mlna.4oS. 

Brown,  138    Mass.  340.     But  the  con-  Where   a   carHer  stores  the   goodi 

sent  of  the  owner  must  at  least  be  im-  with  ■  warehouseman,  at  the  place  of 

plied.     Buxton  v.  Baughan,  6  C.  &    P.  delivery,  the  lien  of  (be  wsrehousenun 

674;  35  E.  C.  L.  591.  for  storage  is  superior  to  that  of  iht 

Hortffaced  Oooda.— A  warehouseman  carrier  for  bis  freight  Powers  v.  Siil; 
has  no  lien  on  mortgaged  goods  stored  Tons  of  Marble,  31  La.  Ann.  401. 
with  him  by  the  mortgagor  thereof  A  warehouseman  has  a  specific,  not 
after  default,  and  without  the  knowl-  a  general,  lien  ;  iHit  he  may  delircr  1 
edge  or  assent  of  the  mortgagee,  as  part,  and  retain  the  residue  for  tbe 
against  the  mortgagee,  whose  right  to  price  chargeable  on  all  goods  received 
the  possession  of  the  goods  became  ab-  by  him  under  the  same  bailment,  pro- 
solute  on  the  default.  Eisler  v.  Union  vided  the  ownership  of  the  whole  is  in 
Transfer,  etc.,  Co.  (C.  PI.),  ii  N.  Y.  the  same  person.  Steinman  c.  Wilkint, 
Supp.  733.  Following  Baumann  v.  7  W.  &  S.  (Pa.)  466  ;  43  Am.  Dec  ijf 
Post,  13  N.  Y.  Supp.  113.  3.  "The  defendants  had  a  lien  oe  the 

The  lien  of  a  chattel  mortgage,  as  whole  and  every  part  of  Itie  Iiemp,  for 

well  as  the  lien  of  a  warehouseman,  is  their  storage  of'^the  whole;  it  vu  but 

a  common-law  lien,  and   Is  therefore  one   parcel;  the  whole  was  depodted 

not   postponed  to  the  warehouseman's  with  them  at  the  same  time;  it  wax  but 

lien,  where  the  mortgaged  goods  are  one  transaction.     Itis  admitted thstlbe 

stored  with  the  warehouseman  without  defendantsmighthaverefusedtodellnr 

the  mortgagee's  consent.     Baumann  v,  any  portion  of  the  hemp  until  their  stor- 

Post   (C.   PI.),   II    N.   Y.   Supp.  313;  ageforthatparlicular  portionwaspiid; 

Storms  T).  Smith,  137  Mass.  301.    Com-  but  having  parted  with  all  but  six  and 

fare  Statlman  v.  Klmberley  (Supreme  a  half  Ions,  it  is  contended  that  tbcf 

Ct.),  6  N.  Y,  Supp.  706.  have  no  right  to  reUIn  that  fac  their 

Warehousemen   who  receive    mort-  charges  in  relation  to  the  other  pe- 
gged goods  for  storage  from  the  mort-  ttons.    This  cannot   be;   it  would  be 
864 
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account,'  or  advances,  except  by  custom,*  or  a  debt.'     Only  a 

found  most  inconvenient  In  practice.  Adruioai  IBr  Frtlxlit, — Bj' the  custom 
Rettrlcting  the  lien  to  services  ren-  of  warehousemen,  known  and  estab- 
dered  in  relation  to  the  whole  quantity  liehed,  thej  have  the  right  to  receive 
deposited  at  the  same  time,  it  becomes  goodBfromicarricr.andadvancetohim 
a  just  and  reasonable  rule,  giving  e9*ect  hit  reasonable  charges  for  the  carriage 
nndoubtedly  to  the  actual  Intentions  or  them,  and  to  hold  them  subject  to  the 
and  undemanding  of  the  parties,  and  lien  of  the  carrier  for  the  amount  so 
promotinff  the  convenience  of  trade  and  advanced ;  sod  if  delivered  to  the  own- 
business.  Sutherland,  J.,  in  Schmidt  er  without  Immediate  paj'ment  at  the 
V,  Blood,  9  Wend.  (N.  Y.)  ^68;  34  Am.  owner's  request,  a  suit  may  be  main- 
Dec  143.  And  see  Morgan  v,  Cong-  tained  to  recover  of  him  Uie  amount 
don,  A  N.  Y.  553 ;  Garrard  v.  Moody,  advanced  to  the  carrier.  Sage  v. 
jSGa.  96;  Blake  v.  Nicholson,  3  M.  &  GIttner,  11  Barb.  (N.  Y.)  lao;  Alden 
S.  167.  V.  Carver,  13  Iowa  353  ;  81  Am,  Dec. 

1.  J.   M.  Atherton    Co.  v.  Ivea,  10  430.     And  see  Lee  v.  Salter,  Hill  &  D. 

Fed.  Rep.  894.  Supp.   (N.   Y.)   163.     See    also    Call- 

A  custom  of  warehouiemen  to  hold  femia   Civil  Code,  }  3S76.     Compare 

for  a  balance  of  account,  Is  bad,  a«  un-  Bass  v.  Upton,  I  Minn.  408, 

reuonabte  and   unjust.     Leuckhart  i>.  By  BtatnM.— /f/jjoari  Rev.   Stat.,  % 

Cooper,  a  Hodg.  150.  6181;  Colorado   Gen.   Stat.    (iSSi),   f 

"Warehousemen  certainly  have  not  3119;    Wyoming  Comp.  Laws  (1876), 

a  general  Hen,   authorising  a  detention  p.  463.  {  1. 

(rt  goods,  not  only  for  demands  arts-  lifw  Tori  Laws  1885,  ch.  516,  pro- 

ing  out  of  the  article  retained,  but  for  vide  that  a  warehouseman  shall  have 

a  balance  of  accounts  relating  to  deal-  a    lien    for    his    storage    charges    for 

ings  of  a  like  nature."     Scott  v.  Jeater,  moneys   advanced  by  him  to  pay  for 

13  Ark.  437.  cartage,  etc.,  on  goods  stored  with  him, 

"There  is  a  well-known  distinction  and  such   lien   shall  include  all   legal 

between  a  commercial  lien,  which  is  demands   for   storage   which   he   may 

'           '                    '1  common-  have  against  the  owner  of  the  goods, 

c  of  policy.  It   was   held    tbat   a    Hen  for  storage 

„            retain  for  a  charge*  Is  not  confined  to  the  partic- 

balance  at   accounts;    the  second,  for  ular   goods    upon   which   the   charges 

serrices  performed  In  relation  to  the  arose,   but    the    warehouseman  has    a 

particular    property.     Commercial    or  general   Hen   upon  any   goods   In   his 

general   liens,   which    have    not    been  possession   for  a   balance   due  on  the 

fastened  on  the  law  merchant  by  in  vet-  general  account  of  the  owner.     Stall- 

erate   usage,  are  discountenanced    by  man  v.  KImberly,  I3i  N.  Y.  393,  a/- 

the   court*   as    encroachments  on  the  firming  53  Hun  (N.  Y.)  531  ;  33  Abb. 

common     law."      Stelnman    v.    Wil-  N.  Cas.  (N.  Y.)  141. 

kins,  7   W.  (t,   S.   (Pa.)   466;   41   Am.  A     warehouseman     who     advances 

Dec.  354,  money  to  a  commission  merchant,  on 

S.  "  £tat,  admitting  the   contract  to  grain  that  has  been  consigned  to  him 

have  been   perforniMl,  and  the  goods  for  sale,  cannot  retain  possession  of  the 

stored  In  the  proper  place,  still  the  de-  grain    as   security    for    his   advances, 

(endants  acquired  no  lien  for  the  money  under  the  New  Tori  factors'  act,  as 

advanced.     There  was  no  contract  to  against  the  true  owner,  if  he  knew  at 

that  effect  by  the  plaintiff,  nor  anyone  the  time  that  the  commission  merchant 


authorized    by    him;    and    they  c  ^ 

only  acquire  It,  if  at  all,  by  the  custom  raise   money   for   himself,  as  that'a 

of  the  place  ;  and  such  ■  custom  Is  not  only  protects  persons  dealing  in  good 

alleged  in  the  answer."     Base  v.   Up-  faith    with    the    apparent    owners    of 

ton,  I  Minn.  408.  property.     Dorrance  v.   Dean,  106  N. 

A  warehouseman  may  stipulate  that  V.  303. 

for  the  money  which  he  advances  to  S.  Picquet  ti.  McKBy,3  Blackf.  (fnd.) 

hi*   customer  to  purchase  produce  to  46i;;jBrvis  v.   Rogers,   13  Mass.  389; 

ship  to  him  to  sell,  a  Hen  shall  attach  Atlen  v.  Meggulre,  13  Mass.  490. 

to   the    produce  *o   shipped.     Grange  A  warehouseman  cannot  retain  the 

Warehooae  Assoc,  v.  Owen,  86  Tenn.  goods  of  the  principal  for  a  debt  of  the 

3S5>  agent.  Wesllngf.  Noonan,3i  Miss. 599, 
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warehouseman  in  the  strict  sense  can  claim  this  tien.'  If  the 
contract  of  storage  provides  for  a  particular  time  or  mode  of  pay- 
ment inconsistent  with  what  the  law  would  imply,  there  is  no 
lien.* 

The  lien  is  lost  by  giving  credit  to  the  bailor,'  or  by  intention- 
ally parting  with  the  property  without  payment  of  the  charges,* 
and  is  not  revived  by  accidental  recovery  of  possession.*  The 
lien  is  waived  if  a  refusal  to  deliver  the  goods  is  based  on  any 

other  ground  than  that  of  Iten  ;^  the  lien  is  also  waived  by  an 

1.  Alt  V.  Weldenberg,  6  Bosw.  (N.  tb«  agreemeDt  of  the  parties,  thattbc 

Y.)  176;  Triut  V.  Piruon,  i  Hilt  (N.  goods  stored  will  be  delivered  witlioiU 

Y.)  393;  RIvara  f.  Gbio,  3  E.D.  Smith  requiring  the  immediate  pajment  ol 

(N.   Y.)    164;   /s   rr   Kell;,   18   Fed.  the  storage,  the  warehouBemsD  itljiog 

Rep.  538.  on  the  personal  credit  of  the  partia, 

8t«t«t«. — Bj  statute  in  some  states,  there  is  no  lien,  because  such  a  count 

e  storing  propertjr  has  a  lien  on  of  dealing  it  inconsistent  with  an  im- 

ir  reiBonnble  charees.     Such  it  the  plied  agTcement  at  the   time  of  the 

law    in     Oremn,    Colorado,  MontaHa,  deposit,  that  the  propertj  is  not  to  be 

Wyoming.     Sec  also  Nrai  Turk  Stat,  talten  awaj  unless  the  storage  is  paid. 

<iS8j;),  ch.  516;  Minnesota  &ta.t.,ch.^,  Dunham  v.  Pettee,  i  Dalj  (N.Y.)  III. 

^17;  Afiss'omri  Slat.,  f  6277.  So  where  it  appears  from  the  utiul 

Posaeaalon. — A  merchant  leased  part  course  of  dealings  that  the  storage  ii 

of  his  store  to  a  warebouse  companjr,  to  be  paid  at  Christmas  following  the 

who,  without  taking  posietsion.  Issued  delivery   to    the    bailee,   whether  tbe 

to   him   warehouse  receipts  for  wool,  goods  are  removed  or  not,  there  is  no 

whichheplaced  ontbe  leased  premises,  lien.     Crawshay  v.   Homfraj,  4  B.  A 

He  retained  control  of  the  wool,  and  Aid.  jo.    Com^arf  Fisher  v.  Su^tb,  39 

removed    or  changed   it   at  pleasure.  L.  T.  430. 

The  wool  called  for  hj  tbe  various  re-  t.  Dunham    v.  Pettee,   i    Dalj  <N. 

ceipta  was  not  set  apart  or  marked  in  Y.)  1 13.                                             • 

t.ny  waj,  and  the  wool  In  the  store  was  Acceptance  of  a  note  forthe  amonat 

of  diHerent   grades,   which    were   not  due  for  storage  is  a  waiver  of  the  lien, 

specified  in  the  receipts.  The  merchant  Hale  v.   Barrett,   36  III.   195;  79  Am. 

made  an  assignment  for  the  benefit  of  Dec.  367. 

his  creditors,  and  his  assignee  took  A  warehouseman  does  not  lose  bii 
possession  of  the  wool.  It  was  held  claim  against  the  holder  of  the  wan- 
that  the  warehouse  company  end  its  house  receipt  for  storage  charges,  W 
receipt  holders  had  no  lien  on  the  delivery  to  him  of  the  property  ilored. 
wools,  as  against  the  other  creditors,  Cole  v.  Tyng,  34  111.  99;  76  Am.  Dec. 
the  receipts  being  void  for  indeflniie-  73J. 

ness  and   want  of  poesession.     Union  i.  Robinson  t'.  Larrabee, 63 Me.  it6; 

Trust  Co.  i>.  Trumbull  (III.  1890),  33  McFarland  v.  Wbeeler,  36  Wend  (N. 

N.  E.  Rep.  3SS.  Y.)  467;  Blackman  v.  Pierce,  33  CaL 

).  Chase   v.  Westmore,  5   M.  &   S.  508. 

180;  Cowell  T.  Simpson,  16  Vei.  175;  B.  Hale   u.   Barrett,  a6   III.  195;  79 

Wall(err>.Birch.6T.R.3;8;  Chandler  Am.  Dec.  367 ;  Robinson  v.  Lsin^iee, 

V.   Belden,   18  Johns.   (N.  Y.J   15719  63  Me.  ii5. 

Am.  Dec.  193;  Stoddard  Woolen  Mfy.  •.  Scott  ti.  Jester,  13  Ark.  437;  l^n| 

■V.  Huntley,  8  N.  H.  441;  Cummingi  Island  Brewery  Co.  u.  Pilzpalrick,  iS 

V.  Harris,  3  VI.  344;  13  Am.  Dec.  3o6.  Hun  (N.  Y.)  389;  Ererett  v.  Coffin,  6 

"The  distinction  that  there  can  be  Wend.  (N.  Y.)  60S;   33  Am.  Dec.  s<i; 

no  lien  where  the  day  or  time  for  par-  Hoibrook  v.  Wight,  34  Wend.  (N.  V.] 

ment   is   regulated   and   Gied   bj   the  169;  35  Am.  Dec.  607;  Ohio,  etc  R. 

parties,  is  as  old  as  the  year  books,  and  Co.  v.  McCarthy,  96  U.  S.  158;  Weeks 

it  is  manifest  Ihat  the  law  could  not  be  v.  Goode,  6  C.  B.  N.  S.  367;  95  E.  C. 

otherwise."     Daly,  J„  in  Trust  v.  Pirs-  L.  365 ;  Boardman   v.  Sill,  1  Campb. 

son,  I  Hilt.  (N.  Y.)  391.  410  n. 

Where  it  appears  from  tbe  course  of  A  warehouseman  who  refuses  to  de- 
dealing  of  tbe  warehouseman,  or  by  liver  grain   on   the   ground  that  it  it 
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express  disclaimer.*  The  lien  ends  when  it  is  claimed  and  no 
[urther  charge  can  be  made  for  the  storage  of  the  goods.'  Ex- 
cept  by  statute,  the  lien  can  be  enforced  only  by  continued  posses- 
sion,* 

TH.  CKAxexfl  JOB  STOKAOB. — The  employment  of  a  warehouse- 
man imports  an  agreement  to  pay  for  his  services;*  and  this 
agreement  is  implied  against  each  assignee  of  the  original  bailor 
who  permits  the  goods  to  remain  in  store.'  In  the  absence  of  a 
special  agreement  as  to  charges,  the  law  implies  a  contract  to  pay 
a  reasonable   compensation."  Replevin   cannot   be  maintained 

clalmeil  bya  third  person,  cannot  place  goods,   ft  appeared   that  nothinK   was 

his  refusal,  when  sued  for  a  conver-  said  as  to  payment  for  storage,  though 

lion,  on  the  ground  that  th«  charges  theplaintllfeipected  to  pajaomething, 

have  not  been   paid   ttj  the  plalntiS.  and  told  the  defendant's  agent  that  It 

Wallace  v.  Minneapolis,  etc.,  Elevator  would  be  an  accommodation,  and  would 

Co.,  37  Minn.  464.  save  him  draj>Bge.  It  was_held  that  the 

One  claiming  adverselj  to  the  owner  defendants  were  gratnltoui  bailees,  and 
has  no  lien  Tor  storage  paid  by  him.  liable  for  grosi  negligence  only.  Whit- 
Allen  V.  OgdeD,  I  Wash.  (U.  S.J  174.  Ingi>.  Chicago,  etc.,  R.  Co.,  J  Dakota  90. 

1.  Everett  v.  Saltus,  15   Wend.   (N.  S.  The  purchaser  of  cotton  stored  In 

Y.)  474;  Saltus  p.  ETerett,  20  Wend,  a  warehouse  by  the  vendor,  which  he 

(N.  Y.)  368 ;  ja  Am.  Dec.  541.  suffers  to  remain  there  after  hii  pur- 

When  a  warehouseman  slates  to  a  chase,  is  personally  liable  for  the  stor- 

perton  who  is  about  to  take  posaesslon  age  accruing  since  hla  ownership,  al- 

of  goods  in  his  custody,  by   legal  pro-  though    bis  ownership   was  unknown 

cess,  that  he   has   no   charge   on   the  to  the  warehouseman.     But  he  is  not 

gooda,  he  waives  any  lien  he  may  have  so  liable  for  the  storage  accrued  prior 

had  on  them   for  his  charges.     Black-  to  the  purchase,  without  a  special  agree- 

man  v.  Herce,  33  Cal,  508.  ment  to  that  effect.  Lehman  *.  Sketton, 

Expressly  reserving  a  claim  of  two  46  Ala.   310;  Leonard  v.  Dunton,   51 

cents  per  bushel  waives  all  other  claim  111.  48a ;  99  Am.  Dec.  568. 

of  lien.      Chicago  Board  of  Trade  -0,  •.  A  stored  goods  with  B,  and  noth- 

Bockingham,  65  111.  71.  ing   was    said    as    to    B's    compensa- 

I.  Somes  11.  British  Empire  Shipping  tlon  for  storage.     It  was  held  that  the 

Co..8H.L.Cas.338;  Hartleyv.Hitch-  law   would   imply  a   contract    that   B 

cock,  I  Stark.  4M.  should  be  paid  a  reasonable  compensa- 

3.  I  Jones  on  Liens  (id  ed.),  f  976;  tion  therefor,  unless  there  was  aome- 

Alabanta  Code  (1876),  f  1143:  Indiana  thing  in  the  relation  of  the  parties  or 

Rev.  Stat,  ^531;  H^/icmjih  Rev.  Stat,  the  circumstances  of  the  case,  which 

OSjS),  4  3347;  /own  Rev.  Code  (18S0),  would  preclude  the  idea  of  such  com- 

i§  Z[7S-2i8(>.  pensation,  in  which  case  there  would 

In  an  action  for  the  value  of  a  car-  be   an   implied   agreement,   or   under- 

riage,  sold  to  pay  a  storage  lien,  the  de-  standing,   that   no  such   compensation 

fendant  ia  entitled   to   &  allowed  the  was   to   be   paid.   Rea    v.   Trolter,   16 

amount  o(  his   lien,  whether  the  sale  Gratt.  (Va.)  585. 

was  made  in  accordance  with  plaintiff's  Cotton  was  stored  with  a  warehouse- 

initructlons  as  to  price,  or  not.  Rich-  man  in  1861,  and  was  there  stored  up 

mond  V.  Brewater  {City  Ct),  a  N.  Y.  to  the  time  of  trial.    The  rates  of  stor- 

Supp.  400.  age  at  that  time  were  35  cents  per  bale 

Wheregoods  are  erroneously  shipped  the  first  month,  and  12)^  cents  for  each 

to  a  fictitious  person,  and,  after  remain-  subsequent   month.      It   was  admitted 

ing  unclaimed,  are  sold  by  the  ware-  that  the  custom  of  warehousemen  was 

IiQuBemen,  the  surplus  proceeds,  after  to  make   "  no   change   in   charges   on 

paylne  charges,  belong  to  the  shipper,  cotton  already  in  store."     It  was  held 

Botlrm  (I.  Moore,  23  III.  318.  that  the  warehouseman  was  entitled  to 

1  Graves  v.  Smith,    14   Wis.  5 ;  So  collect  but  the  rates  customary  at  the 

Am,  Dec.  761.  time  of  the  storing.    Garmany  11.  Rust, 

In  an  action  against  a  warehouseman  35  Ga.  108. 

Id   recover    the    value   of    household  A  stored  a  lot  of  wood   with   B,  a 
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against  a  warehouseman  for  property  stored  with  him,  unless  the 
charges  are  paid  or  tendered  him.*  Where  the  warehouse  is  in  its 
nature  public,  as,  for  example,  a  grain  elevator,  the  legislature 
has  the  right  to  fix  the  maximum  charges  for  storage.' 

ym.  CoHTUUOV  or  Ooooa — (See  Accession,  vol.  i,  p.  54: 
Carriers  of  Goods,  vol.  2,  p.  883). — When  the  warehouseman 
receives  goods  for  storage,  of  the  same  general  nature  and  kind  as 
goods  already  in  store,  and  mixes  them  together  in  a  common 
mass,  e.  g.,  grain  in  an  elevator,  the  authorities  are  not  agreed  as 
to  the  rights  of  the  bailbr,  when  the  mixing  has  been  done  with 
his  assent.  In  grain  elevators,  the  warehouseman,  by  custom  and 
agreement,  has  t\\&  Jus  disponendi  over  the  grain  stored  with  him, 
and  may  take  any  portion  of  the  mass  and  appropriate  the  same 
to  the  use  of  himself  and  others,  on  the  condition  of  procuring 
other  grain  of  like  quality  and  value  to  supply  its  place. 

The  old^r  view  Held  that  the  deposit  passed  the  title  in  the  grain 
to  the  warehouseman,  placing  the  transaction  on  the  same  basis 
as  the  deposit  of  money  in  a  bank.'      But  this  view  occasioned 

warehouseman,  at  is^  cents  per  ton  The  provicion  of  New  Tori  Act 
per  month,  the  contract  to  be  termt-  of  18S8,  ch.  581,  4  i,  fixing  the  maii- 
nated  bj  B  at  the  end  of  any  month.  B  mum  charge  for  receiving,  weigh- 
thereafter  leased  the  warehouie  to  C,  ing,  and  diachat^ng  grains  hj  mcint 
who  assumed  all  the  outstanding  con-  of  elevators,  that  "actual  cost"  00)7 
tracts.  C  allerward  wrote  to  B  to  shall  be  charged  for  trimmiTig  and 
remove  the  wood  at  the  end '  of  the  sboveling  grun  to  tbe  leg  of  Ihe 
month,  otherwise  Ihe  charge  would  elevator,  cannot  be  evaded  h^  the 
thereafter  be  $3  per  ton  per  month,  elevator  owner's  hiring  his  shoveling 
B  showed  the  letter  to  A,  who  declined  apparatus  to  others,  and  receiving  out 
to  pay  Ihe  Increased  rate,  and  did  not  of  the  amount  charged  for  its  use  sucli 
remove  the  wood.  The  market  price  sum  at  may  be  agreed  on  between  him 
of  storage  did  not  exceed  la}^  cents  and  the  hirers.  People  v.  Badd,  11; 
per  month.  In  an  action  b v  C  to  fore-  N.  Y.  1 ;  15  Am.  St.  Rep.  460.  See 
close  his  lien  for  storage,  It  was  held  CaU/ornia  ConsL,  ch.  4,  4  33- 
that  permitting  the  wood  to  remain  did  S.  "But  if  the  wheat  be  thrown  bio 
not  create  an  implied  contract  by  A  to  the  common  heap,  with  the  onder- 
pay  the  price  itated  in  C's  letter;  standing  or  agreement  that  the  persoa 
that  although  C  would  have  been  juBIi-  receiving  it  may  take  from  it  at  pleu- 
fied  in  depositing  the  wood  elsewhere  ure  and  appropriate  the  same  to  the 
at  the  risk  and  expense  oi  A,  yet  hav-  use  of  himself  or  others,  on  the  condi- 
.ing  retained  It,  C  could  only  charee  the  tlon  or  his  procuring  other  wheat  10 
rate  agreed  on.  Hazeltine  u.  Weld.  73  supply  its  place,  the  dominion  overthe 
N.  Y.  ij6.  wheat  passes  to  the  depositary,  and  the 

1.  Replevin   cannot    be    maintained  transaction  is  a  sale  and  not  a  bail- 

for  property  Stored  with  a  warehouse-  ment,"     Chase  v.  Washburn,  i   Ohio 

man,  unless  It  is  shown  that  the  plain-  St.  344;  55  Am.  Dec.  613. 

tiff,  or  his  agent,  tendered  the  amount  "  Supposing  that  there  was  an  im- 

due  for  storage  and  necesiary  expenses  plied  option  to  claim  an  equal  quantity 

connected    therewith,    and    demanded  of  the  like  quality   at  any   lime  alter 

the  property;   and   such   tender   must  delivery,  there  could    be  no  right  01 

have  been  actually  produced,  and  been  claiming  an  aliquot  part  of  the  identi- 

equal  to  the  whole  amount  due.     Burr  cal  bulk  with  which  his  wheat  wasmiicd 

■V.  Daugherty,  3i  Ark.  559.  up   to   the   time    of  delivery,  for  this 

a.  Munn   r,   Illinois,  94   U.  S.   Ilj;  was  consumable  at  the  will  and  plea^ 

Belcher    Sugar    Refining    Co.    f.   St.  ure  of  the  miller,  as  part  of  the  current 

Louts    Grain   El.   Co.,     lOi    Mo.    19a.  stock,  liable  to  fluctuation,  from  lime 

Comfart  AJlnutt  v.  Inglis,  la  East  tfl^.  to  time,  both  in  quantity  and  qnaliiy. 
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much  injustice  to  depositors  of  grain,  and  now  generally,  either 
by  statute  or  by  judicial  determination,  it  is  the  law  that  a  deposit 
of  grain  in  an  elevator  is  a  mere  bailment  and  does  not  pass  the 
title  to  the  grain.  The  depositor  becomes  the  owner  of  a  portion 
of  the  mass,  equal  in  quantity  and  value  to  what  he  has  depos- 
ited.*    If  the  mass  is  diminished  beyond  the  amount  necessary 

Moreover,  it  appears  to  their  lordshipi,  on  the  A».j  the  return  U  demanded,  and 

that  there  ii  no  lound  distinction,  in  he  sells  so  much  of   the  corn  in   fait 

principle,  between  this  and  the  case  of  warehouae  that  he  has  not  enough  lert 

monej  deposited  with  a  banker  on  a  to  replace  all  the  corn  that  has  been  so 

deposit  receipt,      ...      By  the  dc'  delivered   to  hini,  and  the  warehouse 


poait  it  is  placed  in  the  disposing  power  and  its  contents  are  then  destcoyed   hj 

of  the  banker ;  and  lurelj  he  who  haa  fire,  the  warehouseman  Is  responsible 

acquired     the    disposing    power    over  for  the  value  of  such  corn,  since  the 

property'  for  his  own  benefit,  without  transaction  is  a  sale,  and  not  a  ball- 

the  control  of  another,  has  the  benefi-  ment.    Cloke  v.  Shafroth,  137  111.  393, 

cial  ownership."  South  Australian  Ins.  1.  "  It  Is  admitted  bj  tlie  appellant 

Co.  V.   Randell,   L.   R.,   3   P.   C.  loi.  to  have  been  eipiesslv  determined,  ua- 

See  also  Wilson  v.  Cooper,   10   Iowa  der  the  act  of  1871,  paWd  to  give  effect 

565,  where  the  depositor  wm  entitled  to  article  13  of   the  Illinoia  constitu- 

to  call  for  wheat,  bran,  or  flour,  tlon,  that,  in  ■  deposit  of  grain  in  a 

Where  grain  is  received  by  a  dealer  public  warehouse  In  this  state,  to  be 

Into  fais  warehouse,  under  s  contract  to  mixed  with  the  grain  of  other  persons 

pay  the  owner  the  market  price  on  any  under  the  warehouae  act,  such  depos- 

day  he  may  choose  to  call   for  it,  and  itor   becomes   the  owner  of  an  equal 

Inch  grain  is   mixed  with  other  grain  quantity  of  grain  of  the  same  kind  and 

bi  Mns  from  which  shipments  are  be-  quality  as  that  deposited,  and  that  the 

ing  made  every  day,  the  dealer  becomes  tide  to  such  deposited   grain  does  not 

the  owner  of  the  grain,  and  liable  to  pass   to   the   warehouseman ;    that,  in 

pay  for  it  whenever  called  on,  and  is  short.  It  is  a  bailment  and  not  a  lale." 

not  a  mere  bailee;  and  he  continues  Pontiac  Nat.  Bank  v.  Langan,  a8  111. 

the  owner,  notwithstanding  that,  alter  App.  401,  citing  Meadowcroft  -v.  Ger- 

luch  grain  has  all  been  delivered,  the  man  Nat.  Bank,  95  IlL  ii|,  and  Cana- 

party    delivering    It,  not  needing  the  dlan  Bank  v.  McCrea,  106  111.  381.    See 

money,  and  bellerinc  the  price  will  be  also  Hail  v.  Pillsbury,  43  Minn.  33  ;  19 

higher,  proposes  to  leave  the  grain  In  Am,  SI.  Rep.  209 ;  Sexton  v.  Graham, 

the   warehouse  of  the  dealer   until   a  (3  Iowa  181  1  Irons  t>.  Kentner,;:  Iowa 

specified    time,    to   which    the   dealer  88;   33    Am.   Dec.   119;    Cuihlng  v, 

agrees  for  a  consideration  to  be  paid  Breed,  14  Allen  (Mass.)  376;  9a  Am. 

falm.     The  effect  of  the  last  contract  is  Dec.777;  Warrenv.Milliken,  57  Me.97. 

simply   to   give   the   party    delivering  A  warehouseman  who  receives  grain 

tintil  the  time  specified  to  name    the  and  stores  it  in  a  common  bin  with  his 

day  on  which  he   will  take  the  mar-  own  and  that  of  other  depositors,  al- 

ket  price.     Richardson  v.  Olmstead,  74  ways  retaining  enough  to  meet  all  de- 

III.  113.  mands,  is  a  bailee,  and  not  liable  for 

Where  a  person  puts  grain  in  a  ware-  Its  destruction  by  a  fire,  not  attributable 

house  for  the  purpose  of  storage,  and  to  his  negligence.     Rice  v.  Nixon,  97 

the  warehouseman  converts  tlie  grain  Ind.  97 ;  49  Am.  Rep.  430 ;  Bottenberg 

to  his  own   use,    by  manufacturing  it  -o.  Nlion,  97  Ind,  106. 

Into  flour   and   selling   the   flour,   the  A  warehouseman,   having   In   store 

owner  of  the  gr«in  may  waive  the  tort,  wheat    of    his    own,    mav  effectually 

and  recover  from   the  warehouseman  pledgepartof  it,  to  secure  his  own  debt, 

the  sum  he  received  torthc  flour,  in  an  by  his  warehouse  receipt  and  without 

action  for  money    bad   and   received,  separating  the  wheat   from  the   mass. 

Iveev.  Hartley,  51  111.  520.  Merchants',  etc,  Bank  i>.  Hibbard,  48 

Where  corn  is  delivered  to  a  ware-  Mich.  118;  43  Am.  Rep.  465, 
houseman  with  the  understanding  that  When  one  deposits  wheat  for  storage 
he  may  sell  alt,  or  any  part  of  it,  and  in  a  warehouse,  knowing  that  the  ware- 
either  return  other  corn  on  demand,  or  houseman  will  sell  from  the 
pay  for  the  com  at  the  market  price  mass,    such    depositor   cann 
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to  reimburse  all  the  depositors,  each  one  must  beara  lossprerala 
to  his  deposit.* 

IX.  DninABLK  DniBiST. — The  warehouseman  has  an  insurable 
interest  in  property  stored  vfith  him,*  and  may  insure  sudi  prop- 
erty in  his  own  name,  and  collect  the  full  amount  of  the  insur- 


Ind.  457;  58  Am.  Rep,  417.  may  inetitute  proceedings  t 

A  deposit  ol  wheat  in  a  public  wnre-  possesBion  or  a  quantily  of  gnin  ngiul 

house  ia  a  bailment,  and  the  depositor  t<;  Ibat  deposited,  or,  if  the  grain  cxn- 

does  not  lose  the  right  to   reclaim  it  not  be  had,  for  a  monej  judgmeni  for 

from  the  common  mass  In  which  that  Its  value.     It  is  held  that  the  remedies 

of  other  depositor*  has  t>een  mingled,  so  provided  are  not  exclusive,  bot  are 

McBee  t>.  Caesar,  15  Oregon  61.  in  addition  to  such  as.previousW  rt- 

A  warehouseman  received  wheat  and  isted  at  common  law,  or  by  statute,  in 

stored  it,  giving  receipts  in  the  follow-  case  of  the  conversion  of  persoaal  prtip- 

ing  form :  "  Rec'd  of  L.  173  bu.  30-6o  erty  by  a  bailee.     Daniels  c.  Pilmer, 

one    hundred    &    seventy-three    bus,  41  Minn.  116. 

twenty  lbs.  of  No.  2  wheat.     Owner  of        1.  Dows  v,  Ekstrone,  i  McCtsiyfU, 

stored  wheat  at  their  own  risk.     E.  &  S.)  434;  Sexton  i>.  Graham,  {3lo«tlSL. 
Bro."     Nothing  was  charged  for  stor-         When  wheat  is  stared  in   mam  in  1 

age,   and   no  time   was   fixed    during  warehouse  by  several   depositon.  and 

which  the  wheat  should  remain  In  store,  there  Is  a  deficiency  not  occaiioned  l>7 

except  that  it  was  to  be  left  until  the  the  fault  of  either,  each  must  sbare  it, 

person  storing  tt  should  be  ready  to  and    if  one    has    withdrawn  the   fbll 

■ell.     There  was  no  agreement  that  the  quantity  deposited  by  him,  lie  is  liable 

wheat    should    be   mixed   with   other  for  his   share  of  the   lou.    Broim  i>. 

wbeat,or  that  the  warehouseman  might  Norlhcutt,  14  Oregon  529. 
Mil,  sliip,  or  consume  It.      The  ware-         If  a  warehouseman  tells  u  bli  on 

houseman  mixed  it  with  wheat  of  his  any  grain  Ixyond  the  excess  ofthat  in 

I,  of  the  same  grade  and  quality,  his    warehouse,    above     the    amount 


and  sold  from  the  common  mass,  but     called  for  by  his  oatstanding  receipts, 
..__  ,.. ... .  _.        ,.,. It  of  the  d— - 


:  than  his  own  quantity,  al-  without  express  consent  of  the  depoa- 

weys  reserving   enough   to   return  (o  tors,  his  sale  passes   no  title,  and  tlif 

the   depositors   their  proper  quantity,  owners,  the  depositors,  may  folio*  the 

It  was  held  that  the  transaction  with  grain  into  the  hands  of  the  puichuer, 

each  depositor  constituted  a  bailment  and  recover  of  him  for  a  convenion. 

and  not  a  sale.     The  title  of  the  depos-  Hail  v.  Pillsbury,  43  Minn. 33;  19  Am. 

(tors  was  not  extinguished,  or  trans-  SL  Rep.sog. 

ferred  to  the  warehouseman,  by  mixing         Where  wheat  was,  with  the  ovner^ 

it  with  other  wheat  belonging  to  him ;  consent,  stored  In  mass  with  that  of 

but  each  depositor  retained  a  property  others,    In    a  warehouse,  it  ws»  held 

in  his  share  of  the  common  stock,  and  that  the  remainder  of  the  nuM.  alter 

the  warehouseman  could  not  take  from  shipments   had  been   made  Iherelnini 

it   more   than   his   appropriate   share,  until  the  quantity  left  was  no  greater 

without  a  violation  of  his  contract  of  than   that  due  him,  was  his  abtolnle 

bailment.    O'Dell  f.  Leyd«,  46  Ohio  St,  propierty  as  against  the  warehouKmin; 

344.     And  see  James  v.  Plank,  48  Ohio  and  a  sale  by  the  warehouseman  was  a 

St.  155.  wrongful    conversion,  and  the  orntr 

M'inneaola  Gen.  Stat.  (1878),  p.  loia,  could  follow  and  recover  It  whereverit 

provides  that  whenever  any  grain  is  could   lie  identified.     Young  v.  HIlA 

delivered   for    storage,  such    delivery  13  Wis.  643. 

shall  I>e  treated  as  a  bailment;  that  the  3.  No  permission  of,  or  notice  to,  the 
grain  so  stored  shall  not  be  subject  to  owner  is  necessary  to  enable  the  wtir- 
the  process  of  any  court  against  the  houseman  to  effect  insurance.  Waltn 
bailee ;  that  upon  demand  by  the  bailor  v.  Monarch  L,  and  F.  Ins.  Co.,  5  El.it 
it  i^ball  be  the  duty  of  the  bailee  to  de-  Bl.  870;  35  L.  J.  Q^  B.  loi^f'^  Bile- 
liver  the  amount  of  grain  called  for  by  man,  3  Jur,  N.  S.  365 ;  aj  L.J.  Banh. 
the  receipt;  and  that  upon  the  refusal  19;  8  De  G.  M.  &  G.  363;  BiiWr  v. 
of  the  bailee  to  so  comply  with  the  de-  Hartford  F.  Int.  Co.,  11  Bin.  [V-  S) 
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uice  •}  but  he  is  liable  to  the  owner  for  all  he  collects  above  his 
chaises.* 

Where  a  warehouseman  agrees  to  insure  the  property  stored 
with  him,  he  is  liable  to  the  owner  for  any  loss  arising  from  his 
failure  to  do  so.* 


S 


Lancaster   Mill*   -o.    Merchants'  talned  In  their  warehouse,  in  two  com- 

_  )ttOD-PreHi  Co^  89  Tenn.  i ;  14  Am.  panics.  In  the  one  policy,  the  iniurance 

St  Rep.  5S6.  was  "on  merchandise  geoerally,     .    .    . 

L  "It  is  undoubtedly  the  taw  that  held  bj'  them,  or  in  Irust;^'  in  the 
wharSngeri,  warehousemen,  and  com-  other,  the  insurance  was  "on  merchan- 
missionmerchanlSihaviDgKoodGintheir  dise,  .  .  .  their  own,  or  held  b; 
poMesalon,  iaa.j  insure  them  in  their  them  in  trust,  or  in  which  tbev  had  an 
own  names,  and  in  case  o!  low  maj'  re-  interest  or  liability."  A  had  cotton  on 
cover  the  full  amount  of  insurance,  for  stora^  with  the  company,  and  had 
the  satisfaction  of  their  own  claims  taken  out  specilic  policies  of  Insurance 
first,  apd  hold  the  residue  [or  the  own-  thereon,  which  he  had  assigned  to  the 
ers."  Home  Ins.  Co.  v.  Baltimore  companj  to  secure  advances  made  to 
Wsrehouse  Co.,  93  U.  S.  ^37-  See  also  him  by  them.  The  warehouee  was  de- 
Waters  V,  Monarch  L.  &  F.  Ins.  Co.,  stroyed  by  fire,  and  of  the  cotton  stored 
(  EL  &  Bl.  870;  London,  etc.,  R.  Co.  v.  therein.some  was  saved  uninjured,  some 
GljD,  1  El.  &  El.  653  ;  De  Forest  o.  was  saved  in  a  damaeed  condition,  and 
Fulton  F.  Ins.  Co.,  1  Hall  (N.  Y.)  136.  some    was    totallj   destroyed.     In   an 

"  The  law  seems  to  be  well  settled  action  by  A  on  his  policies,  it  was  held 
that  a  person  hairing  goods  in  his  pos-  that  the  policies  sued  on,  having  been 
session  aa  consignee,  or  on  commission,  made  payable  to  the  warehouse  com- 
may  insure  them  in  his  own  name,  and,  pany,  Inured  to  the  beneillof  the  com- 
in  the  event  of  loss,  recover  the  full  pany,  and  might  be  considered  as  In 
amount  of  the  insurance,  and,  after  sat-  favor  of  the  same  assured,  on  the 
isryingfals  own  claim,  hold  the  balance  same  interest  In  the  same  subject,  and 
ai  trustee  for  the  owner."  Hough  v.  against  the  same  rislu,  as  the  policies 
Peoples'  F.  Ins.  Co.,  36  Md.  39S.  And  which  were  issued  directly  to  the  corn- 
see  Aetna  Ins.  Co.  v.  Jackaon,  16  B.  pany;  they,  with tbe latter, constituted 
Men.  (Kv.)  143  ;  Lee  v.  Adsit,  37  N.  double  policies,  and  the  companies  is- 
Y.^u;  Siter  v.Morrs,  13  Pa.St.  318.  suing  them  were  therefore  bound  to 

1.  Sidawavs  V.  Todd,  a  Stark.  400 ;  contribute  their  respective  proportions 

Waters  v.  Monarch  L.  Si  F.  Ins.  Co.,  j  of  the  loss.  Hough  v.  People's  F.   Ins. 

EL  &  Bl.  870;  85  E.C.  L.  870;  Lon-  Co„  ^  Md.  3^. 

don,  etc,  R.  Co.  v.  Glyn,  i   El.  St  Bl.  S-  Deming    -o.    MercbanU'  Cotton- 

6511  SIter   V.   Morrs,   13  Pa.  St.  iiS.  Pre88,etc.,  Co.,  90  Tenn.  306. 

Such  policies   usually  read,  as  to   the  But  if  the  owner  has  effected  insur- 

goodi,  ■*  their  own  or  held  by  them  in  ance   for   himself,  the   warehouseman 

truBt."     PeUer  M^.  Co.  V.  St  Paul  F.,  cannot   beheld.     Lancaster  Mills    c. 

etc,,  Ins,  Cot4i  Fed.  Rep.  171.  Merchants' Colton-Press  Co., 89 Tenn. 

"The   words   'merchandise    held   in  i ;  34  Am,  St.  Rep.  586. 

truit.'   aptly  describe  the  property  of  A  warehouseman   agreed  to  have  a 

the  depositors.     The   warehouse  com-  lot  of  barrels,  which  were  stored  with 

pany  held  merchandise  in  trust  for  their  him.lnsured,  which  he  did  in  his  name 

customers,  not,  it  is  true,  as  technical  to  their   full  value,  and,  on  a   loss  by 

trustees,  but  as   trustees  in   the  sense  fire,  prosecuted  the  company   In  good 

that  the  goods  bad   been  Intrusted  to  faith  on  tbe  policy,  but  was  defeated 

Ibein.   .   .    .    Hence,  when  they  sought  on   the   ground  that  he    had  given  a 

inaurance  of  merchandise  held  by  them  receipt  to  the  owner,  at  his  request; 

In  trust,  11  must  have  been  intended  of  and  that  he  had   received  the  same  to 

such  as  they  held  in   trust — in  a  mer-  be  held  up  to  a  day  anterior  to  the  loss, 

cantlle  sense,   goods  intrusted  to  them  It   was  held    that  the  warehouseman 

hy  the  legal  owners."  Home   Ins,  Co.  was    not    liable  to   the  owner  on  the 

V.   Baltimore   Warehouse  Co.,  93   U.  ground  that  he  failed  to  recover  of  the 

S.  517.  insurance   company,   he  having  com- 

A  wvehouse  company  effected  an  plied  with   his  contracL    Cole  v>  Fa- 

insurance  against  fire  on  the  goods  con-  vortte,  69  111.  457, 
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Z.  WABBHOinE  Bbceittb — 1.  ForsL — A  warehouse  receipt  is  a 
receipt  issued  by  a  warehouseman  for  goods  deposited  in  his 
warehouse.  It  need  not  be  in  any  particular  form,'  but  it  usoally, 
after  describing  the  property,  contains  an  agreement  on  the  part 
of  the  warehouseman  to  re-deliver  the  property  on  demand  to 
the  bailor  or   his  order*     Under   the  statutes    regulating   the 

Where  the  owner  insure*  the  goods  "To  uphold  the  receipt  u  ■  proper 
and  the  wmrehougeman  agrees  lo  give  warehouse  document,  transferring  thf 
him  notice  of  any  change  In  the  stor-  title  lo  the  propertj  and  operating  be 
age  of  the  gvodg,  and  the  goods  are  re-  a  good  constructive  detiverj  of  it  totht 
moved  to  another  warehouse  and  are  vendee,  it  must  Id  all  cases  distincdr 
there  destrojed  by  fire,  no  noticeof  the  appear  that  It  was  executed  bj  a  ware- 
change  having  been  given,  and  the  in-  houseman-_one  openlj  engaged  in  ttut 
surance  policies  being  therebv  avoided,  business — end  in  the  usual  course  of 
the  warehouseman  is  liable  for  the  trade,  without  fraud,  or  intention  ol 
loss.    Conover  v.  Wood,  48  Minn.  43S.  fraud  or  bad  faith  on  the  part  of  tbt 

1.  TarelumM  BeeelpU. — An  instru-  person  receiving  and  seeking  to  en- 

ment  executed   and   signed   by  ware-  force  title  under  it."     Shepardson  v. 

housemen    in    the    following    words:  Car}'.  19  Wis.  u. 
"  Received  in  store  for  account  of  B,        a.  In  a  warehouse  receipt,  there  wu 

&  W-,  3,000  sacks  of  corn,"  is  a  ware-  a  clause  whereby  the  warebotuenan 

house  receipt,  and  has  an  assignable  or  stipulated  to  deliver  a  spedSed  number 

negotiable  value.     Harris  v.  Bradley,  1  of  gallons  of  whisky,  on  return  of  the 

Dill.  (U.  S.)  184.  receipts  and  "payment  of  the  whiikj, 

"A  warehouse  receipt  need  not  be  in  the  U.  S-   government   and  stale  tax, 

a  particular  form.    An  instrument  in-  interest,   and   charges."     It  was  bekl 

tended  simplyas  a  memorandum  of  the  that,  though  the  words  "payment  of 

of  goods  on  storage,  if  signed  the  whisky  "  were  indefinite  and  am- 

warehouseman,  has  an  assign-  biguous.  It  was  obvious  that  a  prepaj- 

__ile  quslitv,  and   an  Indorsement  and  ment  of  some  character  was  required 

delivery  of  it  to  one  who  makes   ad-  in   addition   to    the    government  and 

vances  upon  the  faith  of  it,  rendcra  the  state  tax.  Interest,  and  charges,  and  the 

warehouseman  liable  to  the  holder  of  clause  was  sufficient  to  put  a  purchaser 

it  for  the  goods  it  representi."    Jones  of  the   receipt    on    Inquiry  as  to  iu 

on  Pledges,  4  398.  meaning.      Stein    d.    Rheinstrom,  47 

Where  wheat  was  stored  with  a  Hinn.  476. 
warehouseman,  under  an  agreement  to  A  warehouse  receipt  may  be  both  a 
"  (tore  the  said  wheat  ""until  a  return  receipt  and  a  contract  The  receipt 
thereof  should  be  demanded,"  and  upon  maybe  contradicted  by  oral  tesHmonj, 
receipt  of  each  load  of  the  wheat,  a  Hughes  v.  Stanley,  45  Iowa  633;  biit 
memorandum  was  given  by  the  ware-  the  contract  cannot  t>e  so  contradicted 
houseman,  containing  the  date,  amount  Johnston  tr.  Browne,  37  Iowa  Ma 
and  quality  of  the  wneat,  and  name  of  "The  stipulation,  upon  thefaceoftbe 
person  delivering  it,  it  was  held  that  receipt,  that  thearticlesmentionedwlil 
as  such  memoranda  did  not  contain  or  be  delivered  only  upon  the  retaro  ol 
profess  to  contain  the  terms  of  the  the  receipt,  is  a  contract  upon  vticli 
agreement  under  which  the  wheat  was  the  assignee  has  a  right  to  rely,  upon 
delivered,  nor  any  represeptatlon  that  the  faith  of  which  he  has  acted,  iiid  for 
the  warehouseman  had  agreed  to  de-  the  breach  of  which  he  has  his  action 
liver  wheat  of  the  quality  mentioned,  against  the  warehouseman.  Itis,  there- 
he  was  not  estopped  by  the  depositors  fore,  as  between  the  makers  of  the  re- 
from  showing  what  was  the  grade  of  ceipt,  and  an  assignee  who  has,  in  good 
wheat  delivered  to  blm,  or  from  show-  ftiith,  taken  It  as  security  formoney  sd- 
Ing  that  he  was  entitled  to  discharge  vanced,  not  simply  a  receipt  subject  to 
his  contract  by  returning  the  same  be  explained  and  contradicted  bf  parol 
wheat  which  he  received.  Such  mem-  proof,  but  a  contract,  and  subject  <d 
oraoda  are  not  analogous  to  bills  of  the  rules  applicable  to  other  contrsi^tt. 
lading,  or  to  regular  and  formal  ware-  This  is  not  upon  the  ground  that  the/ 
bouse  receipts.  Rohson  v.  Swart,  if  are  negotiable  strictly,  but  they  are 
Hinn.  371;  100  Am.  Dec  338.  lui  gentris,  and  stand  upon  gronadi 
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negotiability  of  warehouse  receipts,  certain  formalities  in  the  re- 
ceipts may  be  insisted  on,* 

2.  Vtgotiability. — A  warehouse  receipt  is  regarded  as  repre- 
senting the  property  described  in  it,  and  an  assignment  and  in- 
dorsement of  it  is  considered  as  equivalent  to  a  delivery  of  the 
property  itself.*  It  is  not,  in  the  absence  of  statute,  a  negotiable 
instrument,  and  an  innocent  holder  or  indorsee  for  value,  does  not 
occupy  the  position  of  one  taking  a  promissory  note  before  ma- 
turity.'    The  principle  applied  in  all  cases  is  that  the  delivery  of 

applicable    to    that    ctus    of    paper."  receiptt  for  goods  stored  or  deposited 

Sie*art   V.   Phoenix   Ine.   Co,  9  Lea  negotiable,  an  order  for  "corn  to  bo 

(Tenn.)  104.  loadedintosacks.and  when  loaded  to  be 

1.  A  receipt  by  A.  B.  Sc  Co.,  in  form:  sent  down,"  la  not  a  warehouse  receipt, 

"  Received  on  storage  in  my  canning  but  meretv  an  aKreement  for  transpor- 

house,  from  E.  B.  M.  &  Co.,  seventeen  tation.     Onion  Sav.  Assoc,  v.  St.  Louis 

hundred  and    twenty  cases  31    toma-  Grain  Elevator  Co.,  81  Mo.  341. 

loe«,  my  own  packing.     Deliverable  to  3.  Young  v,  Lambert,  L.  R.,  3  P.  C. 

order  of  E.  B.  M.  &  Co.,  only  on  pro-  14a;  Gibson  v.  Stevens,  8  How.    (U. 

duction  of   thU   receipt    properly   in-  S.)  384;  McNeU  v.  Hill,  i  Woolw.  (C. 

dorsed,"  waa  held   not   a   "warehouse  C.)  96;  Stewart  v.  Phoenix  Ins.  Co., 

or  storage  "  receipt,  within  -Vary/anrf  9  Lea  (Tenn.)    104;   Horr  t.  Barker,  S 

Acts  1876,  ch.  362,  punishing  the  un-  Cal.  603 ;  Second  Nat.  Bank  v.  Wall- 

lawful  delivery  to  unauthorized  persons  '''dge,    19  Ohio  St.  419',   3   Am.   Rep. 

of  goods  mentioned  in  auch  receipts.  40S;   Gibaon   i'.   ChilHcothe   Bank,  11 

Slate  !>.  Bryant,  63  Md.  66.  Ohio  St.  31 1 ;  Newcomb  v.  Cabell,  id 

A  receipt  for  a  quantity  of  petroleum,  '  Bush   (Ky.)   460;  Western    Union  R. 

given  to  toe  owner  by  the  superintend-  Co,  t>.  Wagner,  6j  111.  197;  Burton  d. 

ent   of   his   factory,    where   a    larger  Curyea,  40  III.  310 ;  S9  Am.  Dec.  350; 

quantity  was   stored,  no  oil  being  set  Fourth  Nat.  Bank  v.  St.  Louis  Cotton 

apart  as  covered  by  the  receipt,  which  Compress  Co„  11  Mo.  App.  333;  St. 

was  subsequently  transferred  by   the  Louis    Nat    Bank    v.    Ross,    9    Mo. 

owner,  by   indorsement,  as  collateral  App.  399. 

security   for   a    loan,  was   held   not   a  "The  indorsement   and  delivery  of 

warehouse  receipt  within  the  meaning  the   receipt  of  the   warehouseman,  in 

of  the  A'siD  r'DrA  statute  (Laws   1858,  the  course  of  trade,  passes  the  title  and 

ch,  316),  providing  that  any  person  to  right  of  possession  of  the  property  to 

whom   warehouse  receipts  are   trans-  the  party   to  whom   it   la  so  Indorsed 

ferred  by  Indorsement  shall  be  deemed  and  delivered.     Such   is   the   law  and 

the  owner,  so  far  as  to  give  validity  to  such  is  the  understanding  of  the  busi- 

iny  pledge,  lien,   or  transfer  by  auch  nesa  community.     The  legal  title  to  the 

person.      Yennl   v.   McNamee,  45  N.  property   passed  to    the    plaintiffs  by 

Y.  614.  the  indorsement  and  delivery  to  them 

AweighmasIer'sticket,withtheword  of  the  evidence  of  the  title."     Harris 

-itored^'  written  on  iU  face.  Is  not  a  v.  Bradley. 2  Dill.  (U.  S.)  184. 

warehouseman'*  receipt  entitling   the  I.  Canadian   Bank  v.   McCrea,   106 

holder  to  recover  thereon,  under  loiva  111.  2S1 ;  Burton  v.  Curyea,  40  III.  310; 

Code,  4  IE71,  T^ardless  of  the  disposal  89  Am.  Dec.  350;  Western   Union  R. 

of  the  grain  covereci  thereby,  Cathcart  Co.  v.    Wagner,  65   III,  197;  Chicago 

V.  Snow,  64  Iowa  584.  Dock  Co,  v.  Foster,  48  III.  507 ;  Sar- 

Under  the  Ptunsylvania  act  of  Sep-  gent  v.  Central  Warehouse  Co.,  15   III. 

tember  34,  1866,  declaring  storage  re-  App.   1153;    Shaw    i>.  Merchants'  Nat. 

ceipts  given   by  warehousemen   nego-  Banlc,  101  U.  S.  557;  Cochran  v.  Rlpy, 

tiable,  a  receipt  given  by  the  overseer  13  Bush  (Ky.]  495;  First  Nat,  Bank  ». 

ofawarehouse  is  not  negotiable.     Peo-  Boyce.  78   Ky.  43;   39  Am.  Rep.   198; 

pies'  Bank  v.  Gayley,  u  Philft.  (Pa.)  Durr  v.  Hervey,  44  Ark.  301;  51   Am. 

183;  91  Pa.  SL  518;  Troutman  -v.  Peo-  Rep.  1:94;  Griswold  f.  Haven,  %%  N.Y. 

plet'Bank,  la  Phlla.  <Pa.)  176.  595;  di.Am.  Dec.  38a. 

Under  a  statute  making  warehouse  Early  In  this  century  there  waa  an 
>8  C.  of  L.— 43                        67S 
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warehouse  receipts  is  a  symbolical  delivery  of  the  property itsdf; 
that  it  has  the  same  effect  as  such  delivery,  and  can  have  no 
greater,  and  that  a  transfer  of  a  warehouse  receipt,  by  the  person 
in  possession  of  it,  gives  no  higher  title  than  would  the  transferof 
the  property  by  the  same  person,'  The  transfer,  by  indorse- 
ment and  delivery,  of  the  receipt,  transfers  the  legal  title  to 
the  property  and  the  constructive  possession,  and  the  warehouse- 
man becomes  the  bailee  of  the  transferee  from  the  time  of  trans- 
fer, without  notice  to  or  attornment  by  him,*  although  on  this 

attempt  to  make  the  title  pau  on  the  delivery  of  the  propertj  Itaelf."  Tuwt 

trftDsTer  ofthe  warehouie  recelpt,wh«re  C.  J.,  in  GibtOD  v.  Steven*,  8  How.  (L\ 

there  wu  no  title  in  the    transferor.  S.)  384. 

Keyier  v.  Suse,  Gow  58;  Zwinger  v.  ■'A.  receipt  glren  by  k  wuebouK- 

Samuda,  7  Taunt.  165;   LucaB  v.  Dor-  man,  for  property  placed  in  hi*  pooci- 

rien,  7  Taunt.  178.  ilon  for  etors^,  U   not.  In  •  lecboical 

PriTkM    Wai^wnMBun. —  A    ware-  aen»e,  lll^e  a  bill  of  exchange,  ■  ncgoti- 

bouae  receipt,  iitued  by  one  who  is  not  able  instrument,  but  it  merely  stands 

a  public  warehouseman,  giveethehold-  In  the  place  of  the  property  U  repn- 

er  no  lien  on  the  goods  named  in  the  senti,  and  a  delivery  of  the  receipt  has 

receipt,  as  against  the  credlton  of  tbe  the  same  effect  in  traBsftrring  Ibe  title 

receiptor.     Union  Trust  Co.  v.  Tmm-  to  the  property  as  the  dellrerj  of  the 

hull  (III.  1S90},  13  N.  E.  Rep.  355.  property."  Second  Nat.  Bank  v.  Wall- 

Warebouae  receipts  iMued  by  olhen  ridge,  ig  Obio  St.  419;  3  AtcuRcp^gS. 
than  those  designated  by  the  statute  as  The  purchaser  of  a.  warehnuse  re- 
public warehousemen,  have  a  guati  ceipt,  eipreaslng  that  the  eoodi  sr* 
negotiable  character.  The  assignee  of  subject  to  storage  charges,  holds  subject 
such  a  receipt  is  not  affected  by  a  secret  to  the  warehouseman's  lien,  and  be- 
arrangement  between  the  parties  as  to  comes  personally  liable  for  thetloiage. 
a  claim  of  the  party  holding  the  prop-  Cole  v.  Tyng,  34  111,  99;  76  Ais. 
erty.  Northrop  v.  First  Nat.  Bank,  17  Dec.  735. 
111.  App.  537.  The    assignee  can   sue  In  his  own 

I.  Burton  v.  Curyea,  40  III,  310;  89  name  for  the  conversion  or  for  tbe  re- 

Am.  Dec.  350;  Spangler  v.  Butterfield,  covery    of    the    property.     Harris   v. 

6 Colo.  356.  Bradley,  z  Dill.  (U.S.)  384;  McNeil  v. 

"Theholderof  sucharecefpt  takes  Hill,  I  Woolw.(U.S.}   96;  First  NsL 

no  better  title,  nor  occupies  any   more  Bank  v.  Bates,  1  Fed.  Rep.  701. 

advantageous  position,  than  if  the  goods  S.  Gibson  v,  Stevens,  8  How.  (U.S.) 

themselves  were  held  by   him.     A   re-  384 ;  Harris  n.  Bradley,  3  Dill.  (U.  S.| 

ceipt  given    by  a   warehouseman,   for  384;   McNeil  v.  HUl,  i  Woolw.  (U.S.) 

proper^  placed  in  his  possession    for  96;  First  Nat.  Bank  v.  Bales,  f  Cin. 

storage, is  not,  in  a  technical  sense,  like  Law  Bull.  No.  5:  Yenni  i^.  McNaaiee, 

a  bill  of  exchange,  a  negotiable  instru-  45N.Y.614;  Wilkes  v.  Ferris,  5  Johns, 

mcnt,  but  it  merely  stands  in   place  of  (N.  Y.)  335 ;  4  Am.  Dec.  364. 

the  property  it  represents,  and  a  deliv-  Receipts  were  issued  by  storage  and 

ery  of  the  receipt  has  the  aame  effect  in  forwarding  agents  for  goods  to  be  for- 

transferring  the  title  to  the  property  as  warded  to  condgnees  named  in  tbe  re- 

the  delivery  of  the  property."  Solomon  ceipts.    Tbe  shippers  sent  tbe  receipt* 

V.  Bushnell,  11  Oregon   177;   t/o  Am.  to  the  consignees,  who  accepted  dniits 

1**P-  475-  *"  reliance  thereon.     The  goods  were 

"  In  the  opinion  of  the  court  it  [the  attached  before  they  were  shipped,  at 

certiflcate]  transferred  to  him  the  legal  tbe  property  of  the  shipper,  but  it  was 

title  and  constructive  possession  of  the  held  that  the  delivery  of  the  receipts  to 

property ;  and  the  warehousemen  from  the  consignees  vested  the  title  and  po*- 

the  time  of   this   transfer  trecame   hi*  session  in  tbem,  at  least  to  tbe  eatent 

bailees  and  held  the  pork  and   flour  for  of  their  advances.  Davis  v.  Bradley.  )S 

him.    The  delivery  of  the  evidences  of  Vt.  118;  34  VI.  5«:  65  Am.  Dec-  irfl 

title,  and   the   orders   Indorsed    upon  Bryans  k.  Nix,  4  M.  &  W.  775;  Broad- 

them,  was  equivalent     ■     ■     .  '  to  the  well  v.  Howard,  77  UU  305. 
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Utter  point  there  is  some  conflict  of  authority.*     It  ts  the  duty  of 


uid  that  delivei;  a 

title  if  it  Is  made  with  that  intent.  t,t  Cai.  6ii;  38  Am.  Rep.  647.   See  also 

A  warehouse  receipt,  which  recites  Puckett  v.   Rccd,  31    Ark,  131;   Bur- 

ihal  the  property  therein  mentinneil  ii  ton   v.  Curj'ea,   40   111.    310;   89  Am. 

"deliverable  to  bearer,"  may  be  babs-  Dec.  350;  Cool  11.  Phillips,  66  III.  317; 

ferred  bj  the  owner  without  indorse-  Broadwell  v.  Howard,  77  111.  305;  Sec- 

ment.    The  frMfDm/n  act  of  i86(],pro-  ond  Nat.  Bank  v.  Walbridge,  19  Ohio 

ddini;  that  such  receipt!  may  be  traDB-  St.   419;    2   Am.    Rep.  ^;  Gibson  f. 

ferred  by   indorsement,  is  permissive,  Chillicothe     Bank,    11    Ohio  St.  311; 

and  not  imperative  when  the  receipt  is  Lehman    ri.    Manball,   47    Ala.   ijiSi; 

in  the  hands  of  the  owner.     Rice   tf.  Allen  v.  Maury,  66  Ala.  10;  Mottram  v. 

Cutler,  17  Wis.  351 ;  84  Am.  Dec.  747.  Heyer,  5  Den.  (N.  Y.)  639;  Gardiner 

Warehouse  receipu  made  payable  to  v.  Suydam,  7  N,   Y.  357;   Waldron  v. 

bearer    are   not   negotiable;  they  are  Romalne,  ai  N,  Y.  3^;   Cartwright  t>. 

made  negotiable  only  bv  written   in-  Wilmerding,    34   N.    Y.   511;    British 

donementanddeliverv.  ^He,  etc.,  Dls-  Columbia  Bank   v.  Marshall,   11   Fed. 

patch  B,  St.   Louis   Cotton   Compress  Rep.   19;   Cochran   v.   Ripj",  13  Bush 

Co.,  6  Mo.  App,  173.  (Ky-)  495;  Robson  i'.  Swart,  14  Minn. 

OoutiuettTS  DsUtut  —  A  tender  of  370;   100  Am.   Dec.  138;  Hale  i'.  MU- 

a  warehouse  receipt,  or  other  document  waukee  Dock  Co.,  39  Wis.  483 ;  9  Am. 

oftltle,  mar  conatHute  such  a  perform-  Rep.  603;  Whitney  t>.  Tibbitts,  17  Wis. 

aace   on    the    part    of   the    seller    of  359;      Waller    -d.    Parker,     <    Coldw. 

goods,  aa  to  defeat  anj  acHon  for  non-  (Tenn.)  476;  Glasgow  v.  Nicholson,  15 

dsllvery  of  the  goods.     Salter  o.  Wool-  Mo.  19. 

'-        1  M.  &  G.  650;  Wotid  11.  Manley,  There  is  no  duty  on  a  pledgee  of  a 

,   B.   i:.!   -..  _-  i>  ,-   I     „.  m....  warehouse  receipt  to  notify   the  ware- 
houseman   of   the  pledge.     First  Nat 

15  nm.   Rep,  91 ;  Davis  v.  Jones,  3  Bank  v.  Bates,  i  Fed,  Rep.  70a. 

Houit.  (Del.)  68;  Hayden  »,  DeMeta,  OoKtra.— Where   there   is   no  statute 

|]N.  Y.436;  Russell  T>.  Carringlon,  43  making  warehouse  receipts  negotiable. 

N.  Y.  1 18;  I  Am.  Rep.  498 ;  McKee  v.  and  a  receipt   is   not  made  payable  to 

GarceloD,6o  Me,  ifty,   11  Am,  Rep.  300;  order,  its  transfer  does  not  operate  as  a 

Gibson  :'.  Stevens,  8  How.  (U,  S,)  399.  constructive  delivery  of  the  goods,  until 

The  holder  of  a  warehouse  receipt  the  bailee  has  recognized  the  rights  of 
by  indorsement,  has  a  right  of  action  the  transferee.  If,  before  that,  the 
against  the  warehouse  company  for  In-  goods  are  attached  in  the  bailee's  hands 
jury  to  the  goods  stored,  whether  in-  as  the  property  of  him  to  whom  the 
jured  before  or.  after  the  assignment,  receipt  runs,  the  attachment  is  effect- 
Sargent  p.  Central  Warehouse  Co.,  ij  Ive.  Gill  v.  Frank,  13  Oregon  507;  33 
111.  App.  S53.  Am.  Rep.  378. 

1.  In  Spangler  v.  Butterfield,  6  Colo.  "  When    a    private    warehouseman, 

356,  the  court  said  that  af>er  notice  and  who  has  an  unfettered  right  to  choose 

attornment  this  nfls  certainly  so.  the  persons  for  whom   he   will   bold, 

The   transfer  of   a  warehouseman's  gives  a  receipt  containing  only  an  un- 

receipt  clothes  the  transferee  with  con-  dertaking  lo  his  bailor  personally,  with- 

stmctive  posaeieion  of  the  goods,  al-  out  the  words 'or  order,' or  anv  other 

though     the    warehouseman     has    no  form  of  offer  or  assent  to  hold  for  any- 

notice,  and  does  not  agree  to  hold  lor  one  else,  it  is  impOBsibie   to  say  that  a 

the  transferee.      Durr  v.   Hervcy,   44  mere  indorsement  over  of  that  receipt 

Ark.  301;  51  Am.  Rep.  594.  will  make  him  bailee  for  a  stranger. 

''It  was  held  in  many  cases  in  the  He  hat  not  consented  to  become  so, 
English  courts,  that  the  assignment  of  even  under  the  principles  argued  for 
such  a  receipt  does  not  amount  to  a  by  Mr.  Benjamin.  And,  until  he  has 
coDstructive  delivery  of  the  goods  until  consented  to  hold  for  someone  else,  he 
the  warehouseman  la  notified  thereof,  remains  the  bailee  of  the  party  who  in- 
and  agrees  to  hold  the  goods  for  the  trusted  him  with  the  goods.  .  .  . 
auignee.  No  substantial  reason  ia  The  appeal  to  commercial  usage  can- 
offered  for  giving  to  the  assignment  of  not  help  the  plaintiff's  case.  If  there 
such  an  instrument  an  effect  differing  be  any  usage  to  treat  such  documents 
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the  warehouseman  to  deliver  the  property  to  the  holder  of  the 
receipt.* 

In  some  states,  statutes  make  warehouse  receipts  n^otiablc  and 

transferable  by  indorsement,  in  the  same  manner  as  negotiaUe 
paper,  and  with  like  remedies.* 

as  this  as  symbols  of  property,  in  the  notice  of  the  pledge.     Htizard  v.  Abtl, 

getise  of  the  argument  for  the  plalntiRs,  ic   Abb.    Pr.   N.  '  S.    (Buffalo  Snptr. 

It  is  simplj  a  usage  to   disregard  well-  Ct.)  413. 

■ettled  rules  of  law  affecting  the  rights  A   waretiouiemaa  may  deiWer  the 

of  third  persons."     Hallgarten  v.  Old-  goods  stored  with  him  to  ■  person  to 

ham,  13J  Mass.  1 ;  46  Am.  Rep.  433.  whom   the  bailor  has  unconditiorullj 

I.  Harris  v.  Bradlej,  1  Dill.  (U.  S.)  told  them,  without  taking  up  the  re- 

384;  Hale  f.  Milwaukee  Dock  Co.,  39  ceipC,  or  seeing  that  it  has  been  indorwd 

49»;  9  Am.  Rep.  603;  Shepard-  toilie>       '         "     " 

'.  Cary,  *)  Wis.  34  ;  Cool  v.  Phil-  61  Mia 

lips,  66  111.  216 ;  Greenbaum  v.  Megib-  An  Indin^ement  in  blank  of  a  nire- 

ben,  10  Bush  (Ky.)  419.  house  receipt,  bj  an  agentof  tbewirt- 

Under  a  custom,  grain  was  sampled  ho;ue,  does  not  render  the  agent  liable 

on  the  can  bjan  agent  of  the  board  of  to  the  purchaser.     Midi  if.  GeiEsmuii, 

trade,    a    sampler's   ticket   of   quality  17  111.  App.  207. 

glTcn,  and  when  a  sale  was  made  by  the  1.  Newcomb  v.  Cabell,  10  Bink 
board,  the  seller  would  deliver  the  [Ky,)  460;  Central  Sav.  Baoki-Gir- 
ticket  to  the  buyer,  with  the  buyer's  rlson,  1  Mo.  App.  jS.  But  negoliaUlilj 
Dame  and  the  price  marked  on  It,  and  is  not  extended  beyond  the  strict  temu 
with  an  order  on  the  warehouseman  of  the  statute.  For  example,  where 
for  delivery.  It  was  held  that  for  Kraln  the  statute  requires  indorsemcDt,  ■  re- 
delivered on  the  presentation  of  the  ceipt  payable  to  bearer  mutt  l>e  in- 
tbe  sampler's  ticket  so  marked,  but  un-  dorsed  to  be  protected  by  the  statute. 
accompanied  by  an  order  for  delivery,  Fourth  Nat.  Bank  v.  St.  Louii  Cotton 
the  warehouseman  was  liable.  Peoria,  Compress  Co.,  11  Mo,  App.  335;  Erie 
etc.,  R.  Co.  V.  Buckley,  114  III.  337.  etc.,  Dispatch  Co.  v.  St.  Louii  Cottoa 

The   heading   to  a   warehouseman's  Compress  Co^  6  Mo.  App.  171. 

receipt  contained  the  following  clauses  The   Kenluciy  statute  reaids  ai  fal- 

among  others  :  "  No   goods   delivered  lows ;  "All  warehouse  receipts  issued 

without   a   written   order,  or    presen-  by  any  warehouseman,  as  provided  bj 

tation   of  original    receipt."     "Goods  this  act,  shall  t>e  negotiable  and  mm- 

will  not  be  delivered  to  any  person  un-  ferable  by  indorsement  in  blank,  or  by 

less  identiiied  and  authorized  to  receive  special  Indorsement,  and  with  like  lis- 

the  same."     It  was  held  that,  upon  de-  biHties  as   bills  of   exchange  now  tre, 

mand  by  a  vendee  of  the  party  who  and  with  like  remedy  thereon."    AVu- 

Btored  the  goods,  the  original   receipt  lucky  Stat.  1869,  J  3.     See  Ferguson  r. 

being  present,  and  he  being  accompa-  Northern  Bank,  14   Bush   (Ky.)   5551 

nied  by  the  person  who,  In  the  matter  of  39    Am.      Rep.   41S;     Greenluuin   r. 

the  storage,  acted   for   the  party  who  Meglbben,    10    Bush   (Kt.)  419;   Van 

stored  the  goods,  and  who  was  there  Schoonhoven  u.  Curley,  86  N.  Y,  1S7. 

to  identify  the  person  making  tlie  de-  Under  the   Alabama  Code,  ^  1049, 

mand  as  being  the  vendee,  the  above  Indorsement    is   necessary.    Allen  r, 

clauses   did  not  warrant  a  refusal   to  Maury,66Ala.io;  Lehman  r.  Manblll, 

deliver  ;  and  that  it  was  not  necessary  47  Ala.  361.                                      , 

to  produce  a  written  order.     WlUner  In    Missouri    (Rev.     StaL    1879,  » 

f..  Morrell,  40  N.  Y.  Super  Ct.  123.  EjS,  559)  and  Pfmsyl-uamia  (Brightly 

Warehousemen   who  received   from  Purdon's   Dig.  1S73,    p.  114,  f  i)  the 

a  carrier  a  cargo  of  grain,  issuing  their  statute  is  the  same   as  that  applying  li> 

receipt  therefor  to  the  carrier,  which  bills  of  lading.    Such   statutes  exist  in 

the   carrier    indorsed    to    the    person  California,   CBnuecticut  and  Illiti'- 

named  as  the  consignee's  agent  In  the  See  Chicago  Dock  Co.  -o.  Foster,  ^ 

bill  of  lading,  were  not  liable  In  trover.  III.  J07. 

to  the  consignee,  or  his  pledgee  of  the  So  in /■tfiaxa.     But  here  the  statute 

bill  of  lading,  for  delivering  the  grain  does  not  apply   to  the  receipt  of  a  pri' 

upon  the  order  of  such  agent,  without  vate  warehouseman  for  his  own  prop- 
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3.  Eitoppel. — A  warehouseman  is  estopped,  by  his  statement  in 
the  receipt,  to  deny  that  he  has  the  property  actually  in  his  pos- 
session, in  an  action  by  a  holder  of  such  receipt,  who  has  pur- 
chased it  for  value,  without  notice  of  any  defect }  but  there  is 

ert^  Id  hli  own  warehouse.  E.  g.,  a  Such  receipts,  no  matter  under  what 
man  wanted  to  buy  apples  on  a  loan  section  of  the  act  of  1869  thej  are 
from  a  bank.  At  the  bank's  suggestion  Issued,  are  in  lieu  of,  and  represent  the 
he  got  a  permit  to  convert  his  store-  property  to  which  they  reler,  and 
house  Into  a  warehouse,  and  Issued  a  their  negotiability  serves  only  to  cut 
warehouse  receipt  as  collateral  to  the  off  any  defense  the  warehouse- keeper 
Ion.  On  his  bankruptcy  it  was  held  may  have.  Any  other  construction 
that  the  apples  passed  to  his  assignee,  would  enable  any  one  fraudulently  de- 
Adams  v.  Merchants'  Nat.  Bank,  1  positing  the  goods  of  another,  to  pass 
Fed.  Rep.  174;  9  Bias.  (U.  S.)  396.  title,  as  against  the  true  owner,  by  ob- 

At  to    the    Minnesota   statute,  sec  taining  a  warehouse  receipt  in  his  own 

Hshback  V.  Van  Dusen,  33  Minn.  in.  name."     First  Nat.  Bank  v.  Boyce,  78 

See  also  the   statutes   of   lovia,   Kan-  Ky.  43 ;  39  Am.  Rep.  igfl. 
Mj,  Maine,  Massacinselti,  Maryland,         Where    the    statute    provides   that 

Nra>  Tori,  and  Virginia.  warehouse  receipts  "shall  be  transfer- 

Astothe7V'i»M»«Etalute,Eee  Rome  able  by  Indorsement  of  the  party  to 

Bank  V.  Haselton,  ij  Lea<Tenn.)  ai6.  whose  order  such  receipt  may  be  is- 

As   to  the     fViiconsin  statute,    see  sued,  and  such  indorsement  shall   be 

Price  V.  Wisconsin  M,  &  F,   Ins.  Co.,  deemed  a  valid  transfer  ot  tbe  property 

4}  Wli.  367.  represented  by  such  receipt,  and  may 

Under  soniestatutes.arecelpt marked  be  made  either  In  blank  or  to  the  order 

"non-negotiable  "  across  Its  lace  is  not  of  another."  tbe  receipt  Is  not  negoti- 

aSected  by  the  statute,   as  in  Califor-  able.     The  statute  relates  to  the  mode 

nj'fl,  Connecticut,  Nfa  York,  and  Wis-  of  transfer  only,  and  does  not  authoriie 

coniin,  the  transfer  of  a  title  not  possessed  by 

Under  the  Ca^ycroia  statute, a  ware-  the    indorser.      Shaw    v.    Merchants' 

house  receipt   not  marked  non-negoti-  Nat,   Bant,  loi   U.  S,  557;   Canadian 

able  across  its  face.  Is   negotiable,  and  Bank  v.  McCrea,  106  111.  281  ;  Burton 

Its  indorsement  passes  the  absolute  i'.Curyea,40  III.330  ;  8q  Am.  Dec.350. 
Utle  to  the  property  mentioned  there-         1.  "Instruments  of  this  kind  are  mi 

in.    Bishop   v.   Fulkerth,  68  Cal.  607.  generis.     From  long  use  in  trade,  they 

See  also   Cleveland   v.   Shoeman,   40  have  come  to  have,  among  commercial 

Ohio   St.    176;    State    v.   Loomis,  37  men,  a  well-understood  meaning.   And 

Minn.  511;   National    Exch.  Bank   v.  the  indorsement  or  assignment  of  tbem 

Wilder,  34  Minn.  149;  Brooks  11.  Han-  as    absolutely    transfers    the    general 

over  Nat,  Bank,  36  Fed.  Rep.  301.  property    of   the   goods   and   chattels 

A  warehouse  receipt  Is  not  included  therein  named,  as  would  a  bill  of  sale. 

in,  nor  negotiable  under,  a  statute  pro-  (  Citing  authorities.]      When   a   ware- 

viding   that   only  "  those   Instruments  houseman  issues  such  a  receipt,  he  puts 

(hall  be  negotiable  whereby  one  prom-  it  in  the  power  of  the  holder  to  treat 

ius  or  agrees  to  pay  any  sum  of  money  with  the  public  on  the  faith  of  it.     He 

or  articles  of  personal  property,  or  any  enables  him  lo  say,  and  to  induce  others 

■ani  of  money  in  negotiable  property,  to  believe,  that  he  has  certain  property 

or  acknowledge  any  sum  of  money  or  which  he  can  sell  or  pledge  for  a  loan 

personal   property  to  be   due   to   any  of  money.    If  the  warehouseman  gives 

other  person,"  for  this  does  not  em-  to  the  party  who  holds  such   receipt 

bracE  agreements  for  personal  services,  a  false  credit,  he  will  not  be  suffered 

or  lo  pay  money,  or  deliver  property,  to  contradict  the  statement  which  he 

on  uncertain  contingencies.     Canadian  has  made  in  the  receipt,  so  as  to  In- 

Bank  v.  McCrca,  106  111.  iSi.  jure  a  party  who  has  been  misled  by  it, 

BStet  of   tbe   SUtnt*.  —  "  Although  This  Is  within  the  most  exact  definition 

warehouse  receipts  are  made   negotl-  of  estoppel.      If  A  gives  to  B  his  note 

able  by  tbe  law  of  this  state,  the  holder  for  (loo.  although  he  has  received  no 

of  the  receipt  takes  no  better  tide  and  value  therefor,  and  may  defend  against 

stands  in  no  better  attitude  than  If  the  the  note  In  a  suit  brought  by  B,yet  IfB 

goodi  themselves  were  held  by  him.  sells   the  note  to  a  third   party   who 
677 
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does  not  know  of  the  facts,  A  then  must  "The  receipt  of  ■  warehouieniD  or 
pay  the  note.  Just  so  Id  case  of  ■  wharfioger,  and  the  receipt  or  bilt  of 
wa'rehouse  receipt.  If  A  isauei  such  a  lading  of  a  commoa  carrier,  are  coa- 
paper  to  B,  for  articles  which  he  has  tracts  of  preciselj  the  same  geaenl 
never  received,  a  third  party  treating  nature  and  effect,  and  should  obvkiMlj 
with  B  on  the  faith  of  the  statement  be  governed  bv  the  tame  rules  and 
and  promise  contained  in  the  receipt,  principles  as  to  the  application  of  [he 
will  hold  A  for  the  goods  or  their  value,  doctrine  of  estoppel  or  negotlsbiliir. 
It  is  of  no  consequence  what  the  trans-  which,  with  respect  to  such  conlracb, 
action  may  be  between  the  original  mean  one  and  the  same  thing.  Thtj 
parties,  whether  the  receipt,  as  is  are  or  may  be  said  to  be  nefoliableor 
claimed  here,  was  intended  bb  Hccurity  conclusive,  in  the  hands  of  a  ban*  fdt 
for  a  loan,  or  was  entirely  false."  Mil-  assignee  or  holder  for  value,  so  fir m 
!er.  J.,  in  McNeil  v.  Hill,i  Woolw,(U.  the  party  executing  them,  warehoDse- 
S.)  96.  man  or  carrier,  has  made,  or  is  bouod 
Where  a  warehouseman  had  given  a  by,  the  representations  contained  is 
receipt  for  grain,  and  had  stated  to  one  them.  They  are  negotiable,  or  cod- 
who  made  advances  on  the  strengh  of  elusive  and  valid  in  the  hands  o[  Euch  a 
the  statement,  that  the  holder  of  the  holder,  because  the  signer,  or  paitj  bj 
receipt  had  grain  on  storage,  when  in  whom  they  are  executed,  is  ebtoppei 
fact  he  had  none,  and  the  party  making  or  not  permitted  to  deav  the  existence 
the  advances,  relying  on  the  estoppel,  of  the  facts  represented  in  or  by  them, 
brought  suit  against  the  warehouse-  and  which  are  presumed  to  have  been 
man  as  for  a  conversion  of  the  grain,  within  his  knowledge  at  the  time  of 
It  was  held  that  the  measure  of  dam-  their  execution.  Negotiability,  or  fian' 
ages  was  the  market  value  of  ordinary  negotiabillly,  as  it  has.sometimes  beta 
merchantable  grain,  of  the  kind  alleged  more  properly  called,  and  estoppel, 
to  have  been  In  store.  Griswold  v.  when  spoken  of  with  respect  to  such 
Haven,  15  N.  Y.595;  Si  Am.  Dec.  3S0;  Instruments,  mean,  therefore,  one  and 
Rowley  v.  Bigelow,  12  Pick.  (Mass.)  the  same  thing.  .  .  .  A  bill  of  Isding 
307;  33  Am.  Dec.  607;  Armour  i'.  or  carrier's  receipt  for  goods  to  be 
Michigan  Cent.  R.  Co.,  65  N.  Y.  in;  transported,  and  the  receipt  of  a  wire- 
33  Am.  Rep.  603  (deabting  Grant  v.  houseman  or  wharfinger  for  goodi  ia 
Norway,  10  C,  B.  66;);  Van  Sanlen  v.  store,  or  to  be  forwarded,  are  botb  con- 
Standard  Oil  Co.,  81  N.Y.  171;  Brooke  tractsofbailment."  Halet'.Milnakee 
V.  New  York,  etc.,  R.  Co.,  108  Pa.  St.  Dock  Co.,  19  Wis,  486 ;  9  Am.  Rep.  603. 
U9;  36  Am.  Rep.  335;  Coventry  t>.  Warehousemen  who  give  their  re* 
Great  Eastern  R.  Co.,  11  Q^  B.  DIv.  ceipts  for^oodsonstorage.arecstopped 

K'l;    Stewart  11.  Phoenix   Ins.   Co„   9  from   setting   up   a   want   of  srgri^- 

a  (Tenn.)  104;  Fourth  Nat.  Bank  v.  tion  of  the  goods  receipted  for  from 

St.   Louis   Cotton   Compress   Co.,    11  other  goods,  in  an  action  agaiflttlbem. 

Mo.  Ap^.  333.  by  the  holder  of  the  receipt,  for  a  con- 

A  recital  in  warehouse  receipts  that  version  of  the  goods  by  a  seizure,  in 
the  goods,  consisting  of  liquors,  are  an  action  against  a  vendor  of  the  plain- 
stored  in  a  free  warehouse,  whereas  in  tiff.  Goodwin  v.  Scannell,  6  C*l.  541 ; 
fact  they  are  in  a  bonded  warehouse,  Adams  t;.  Gorham,  6  Cal.  6B. 
and  subject  to  a  government  tax,  estops  "  Warehouse  receipts,  pure  and  lin- 
the  warehouseman  from  claiming  that  pie,  with  only  the  incidents  annexed  w 
they  are  subject  to  such  tax,  as  against  them  by  law,  and  none  superadded  by 
a  banafida  transferee,  who  has  thereby  special  contract,  conduct  or  represen- 
been  induced  to  make  advances  to  an  tation,  are  no  more  obligatory  In  the 
amount  exceeding  their  value ;  and.  If  hands  of  bona  fide  holders  for  value 
the  warehouseman  require  the  trans-  than  In  the  hands  of  the  original  bailor 
feree  to  pay  the  tax  as  a  condition  pre-  of  the  property  stored.  .  .  .  U 
cedent  to  delivery,  he  is  guilty  of  con-  warehouse  receipts  of  a  special  form 
version.  First  Nat.  Bank  v.  Dean  and  character  be  adopted  and  iuucd 
(Super.  Ct.),  16  N.  V.  Supp.  107;  a?  in  due  course  of  business,  fi>r  the  ex- 
Abb.  N.  Cas.  (N.  Y.J  i8[.  press  purpose  of  being  pledged  asse- 

Itot  a  QBarantor   of  Tltl*. — A  ware-  curlty  to  obtain   money,  and  if,  as  a 

house  receipt  does  not  make  the  ware-  part  of  the   regular  system  of  lulng 

houseman  a  guarantor  of  the  title  of  them,  the  warehouseman  acknowledge 

goods  pieced  in  biscustody.  Mechanics',  In  writing  on  each  receipt  notice  of  ■*■ 

etc.,  Ins,  Co.  v.  Kiger,  103  U.  S.  351.  signment  by  the  pledgor  to  the  pledgee 


)v  Google 


WARE//OUSEMAI\r. 

no  estoppel  against  one  who  has  notice  of  a  defect,  or  gives  no 
value.*  In  some  states,  it  is  provided  by  statute  that  a  ware- 
houseman must  have  the  goods  actually  in  store  before  a  receipt 
is  issued.*  The  principle  of  estoppel,  however,  is  not  held  to  ap- 
ply, where  the  description  in  the  receipt  does  not  accord  with  the 
goods  it  represents;  thus,  where  the  receipt  described  the  goods 
stored  as  "mess  pork,"  while  the  barrels  In  fact  contained  salt,  it 
was  held  that  the  warehouseman  was  not  estopped  to  deny  the 
truth  of  statements  in  his  receipt  that  could  not  be  within 
his  knowledge.'  It  is  also  held  in  a  few  cases  that  where  a  re- 
ceipt is  issued  by  mistake,  the  warehouseman  is  not  estopped  to 

before  the  latter  sdvaaces  hii  monej  other'*  oral  authority  to  mII.     Parmer 

thereon,   the  pledgee,  after  advancing  v.  Gregorj-,  78  Ky.  +7.^. 

hli  monej  in  §:ood  fafth,  la  entitled  to  The   plaintiffa   sold    flour   to   H^  » 

stand  on  the  terms  of  (he  pledged  re-  fraudulent  purchaaer,  but   before   anj 

ceipt  as  importing  a  genuine  business  action  was  taken  for  the  disaffirmance 

tranaactlon  of  the  nature  described  in  of  the  sale,  the  flour  was  delivered   to 

the  instrument.     Thus,  though  in  fact  the  defendant,  as  warehouseman.     The 

no  goods  had  been  received  for  stor-  defendant,   before    alt    the    flour    had 

age,  the  recital  in  the  special  receipt  been  received,  issued  a  receipt,  stating 

being  utterly  false,  nevertheless  the  re-  that  he  held  the  flour  for  T.  &  B.,  and  H. 

cita]  will  have  the  same  effect  in  pro-  transferred  the  receipt  to  T.  &  B.,  who 

tectins  such  Aaaajfi/e  pledgee  as  if  the  made  advances  thereon  without  notice 

KOods  nad  been  received  and  stored."  of    M.'s   fraud.     In  an  action   bj    the 

Planters'  Rice-Mill  Co.  v.  Merchants'  plaintISs  to  recover  posaession  of  the 

Nat.  Bank,  78  Ga.  5S1.  flour    from     defendant.    It    was    held 

1.  Barnard  v.  Campbell.  55   N.   Y.  tbatthereceiptwasgood,andconvejed 

456;  Root  i>.  French,  13  Wend.  (N.  Y.}  tllle  to  T.  &  B.,  so  far  as  it  represented 

573;   38  Am.   Dec.   481;    Mowrey  v.  the  [lour  actually  in  store  at   the   time 

Walsh,  8   Cow.(N.Y.)  238;  Hoffman  it  was  issued,  but  no  further.     In  such 

v.  Noble,  6  Met.  (Mass.)   68;   39   Am.  an  action,  upon  the  question  whether 

Dec.  711;  Commercial  Bankti.  Colt,  15  the  defendant  Issued  a  receipt  before 

Barb.  (M.  Y.)  506;  Wbitlock  v.  Hay,  all  the  flour  was  in  the  store,  evidence 

58N.  Y.  484.  is  Inadmissible  to  show  that  the  defend- 

An  estoppel   takes   place,   however,  ant  had,  upon  another  occasion,  given 

where   a   pledgee    is    led    to   advance  a  receipt  for  other  flour  before  It  was 

inonej  on  the  faith  of  the  receipt, or  to  received  at  his  warehouse.    McCombte 

refrain  from  at  once  attempting  to  re-  v.  Spader,  3  Thomp.  &  C.  (N.  Y.)  690; 

cover monev  so  advanced.     Voorhlsf.  i    Hun  (N.  Y.)   193;  First  Nat.  Bank 

Olmstead,  66  N.   Y.   113;  Knights   v.  «.  Dean,  27  Ahb.  N.  Cas.  (N.  Y.  Super. 

WifEn,  L.  R.,  5  Q;  B.  660.  Ct.)  181 ;  16  N.  Y.  Supp.  107. 

>.  Under  such  a  statute,  the  receipt  8.  Hale  v.  Milwaukee  Dock  Co..  23 
does  not  pass  title  to  gtKids  not  in  the  Wis.  176;  09  Am.  Dec.  169.  In  this 
store,  to  the  injury  of  innocent  third  case,  Cole,  C.  ].,  said :  "  Now,  it  seem* 
persons.  If,  however,  the  goods  are  to  us  that  the  defendant,  being  a  ware- 
subtequently  received,  the  receipt  houseman,  may  well  be  estopped,  as 
covers  them  subject  to  any  intervening  against  one  who  takes  the  warehouse 
rights  of  third  persons.  If  a  new  re-  receipt  for  a  valuable  consideration, 
eeipt  is  Issued,  it  takes  effect  at  once,  fromdenyingthetrathof  ihestatements 
bnt  does  not  relate  back  so  as  to  cut  to  which  it  gives  credit  by  its  signature, 
out  any  rights  of  third  persons,  even  so  far  as  those  statements  relate  to  mat- 
though  the  receipt  la  dated  back.  Coch-  ters  which  are  or  ought  to  be  within  it* 
ran  v.  R-ipj,  13  Bush  (Ky.)  495.  knowledge    or  the    knowledge   of   Its 

By  Kenlucky  Act  of  1869,  forbidding  agents;  but  that  in   respect   to  things 

the  issuance  of  a  second  warehouse  re-  not  open  to  inspection,  and  visible,  like 

ceipt  without  the  written  consent  of  the  the  contents  of  pork  barrel,  it  ought 

holder  of  the  prior  receipt,  the  holder  of  not  to  be  concluded  by  a  description  of 

the  first  one  is  estopped  to  deny  the  the  property  in  the  receipt.    This  is  the 
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set  up  his  mistake,  even  against  an  innocent  holder  for  value; 
thus,  where  a  clerk  issued  a  warehouse  receipt  for  goods,  and 
failed  to  record  the  receipt  on  the  books,  and  a  second  recdpt 
was  issued  by  mistake,  it  was  held  that,  in  the  absence  of  fraud, 
the  warehouseman  was  not  estopped  from  showing  his  mistalcc' 
4.  Pledge. — A  warehouse  receipt  may  be  pledged,  and  the 
pledgee  is  entitled  to  hold  the  goods  represented  by  the  receipt 


rule  applied  in  the  case  ol  receipu  or 
bills  of  lading  given  by  common  carri- 
era,  as  to  the  interior  condilion  orprop- 
ertj  aliipped,  and  we  cannot  see  why  it 
\%  not  applicable  to  the  case  at  bar."  In 
this  caBe,  the  defendant,  being  author- 
ized by  its  charter  to  receive  upon 
storage  provisiunl,  etc.,  and  to  advance 
money  and  give  receipts  thereon  (which 
receipts  should  be /ri'ma  /acie  evidence 
ol"  the  holder's  title  to  the  property), 
iasued  warehouse  recelpti,  "for  ac- 
count of  hearer,"  Tor  a  certain  number 
of  "  barrels  of  mees  pork,  deliverable  on 
return"  of  said  receipts.  The  barrels 
receipted  for  were  found  to  contain 
only  salt ;  and  defendant,  thougtl  offer- 
ing 10  deliver  the  Identical  barrels 
stored,  refused  to  deliver,  mess  pork. 
In  an  action  by  an  innocent  holder  of 
the  receipts  for  value,  it  was  held  that 
the  defendant  was  entitled  to  show  that, 
among  all  persons  purchasing  or  deal- 
ing in  pork,  it  is  the  uniform  practice  to 
require  warehouse  receipts  for  well- 
Icnovin  brands,  and  buy  upon  the  rep- 
utation of  the  packer,  or,  in  other  cases, 
to  require  an  inspection  of  the  com- 
modttj  to  attend  the  purchase  and  be  a 
condition  of  it,  and  that  parties  rely 
upon  the  warehouseman's  receipt  only 
for  the  custody  of  the  property,  and  not 
for  the  quality  or  contents  of  the  bar- 
rels. See  the  same  case  reported  ig 
Wis.  48a;  9  Am.  Rep.  603;  Grier  v. 
Nickle,  1  Am.  Law.  Reg.  119,  where  it 
was  held  that  the  warehouseman  is 
under  no  obligation  to  open  packages 
to  see  what  tfiey  contain.  Williams  v. 
Wilmington,  etc.,  R.  Co.,  93  N.  Car. 
41;  Blanchet  11.  Powell's  Llanlwit  Col- 
lieries Co.,  L.  R.,9  Exch.  74;  Rohsonu. 
Swart.  14  Minn,  370;  100  Am.  Dec,  Z38. 

1.  Second  Nat.  Bank  v.  Walbridge, 
19  Ohio  St.  419;  1  Am.  Rep.  408. 

Bigelow,  in  his  work  on  Estoppel 
(Sth  ed.J,  p.  475,  n.  3,  says  :  "As  this  is  a 
ease  of  estoppel  by  contract,  the  situa- 
tion should  be  exceptional  in  which 
mistake  can  be  an  answer  to  the  estop- 
pel. The  case  is  often  treated  as  one  of 
purchase  for  value  of  a  title  tainted  with 


fraud.  If  the  purchase  is  wilhont  no- 
tice, the  right  of  the  defrauded  party  it 
cut  off.  See  Michigan  Cent.  R.  Co. 
I/.  PhilUps,  60  111.  190;  Western  Union 
R.  Co.  ti.  Wagner,  65  111.  197;  Hide* 
Leather  Nat.  Bank  v.  West,  10  !1L 
App,6i.  But  see  Burton  v.  Caryea.fO 
111.  %ta\  S9  Am.  Dec.  3^0;  SolamoD  r. 
Bushnell,  1 1  Oregon  277;  50  Am.  Rep. 
475.  The  doctrine  of  purchase  for 
value  applies  to  equities,  and  there  is 
no  equity  here.  Estoppel  i*  f«h  by 
contract  appears  to  be  the  better 
ground."     He  goes  on   to  say:  "Some 

sidered,  in  regard  to  warehouse  receipts 
and  bills  of  lading,  have  gone  a  donbl- 
ful  length.  In  a  recent  case  in  OH* 
(Second  Nat,  Bank  v.  Walbridge,  19 
Ohio  St.  419),  it  appeared  ibat  the  de- 
fendant, a  warehouseman,  had  givti 
two  receipts  by  mistake  for  the  same 
grain.  The  second  receipt  came  isls 
the  plaintiff 's  hands  bona  fidi  anAfot 
value,  after  (he  grain  had  been  dcliv. 
ered  on  the  first  receipL  In  an  action 
for  the  non-delivery  of  the  grain  on  the 
second  receipt,  the  court  allowed  the 
defendant  to  show  that  it  had  been 
given  by  mistake.  (See  also  Blanchet 
V.  Powell's  L.lantwit  Collieries  Co..  L. 
R,,  9  Exch.  74;  Ferguson  v.  Northern 
Bank,  14  Bush  (Kj,)  555- 39  Am,  Rtp. 
418,)  But  this,  while  not  viihout 
support  {Williams  v.  Wilmington, 
etc.,  R.  Co.,  93  N.  Car.  43;  Solomon  r, 
Bushnell,  11  Oregon  177;  jo  Am.  Rep. 
475),  is  contrary  lo  many  other  author- 
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Co,  65  N.  Y.  hi; 
Am"  Rep.  603).  If,  from  the  nature 
or  situation  of  the  property,  the  cue 
were  such  that  the  party  making  t)ie 
admission  might  not  be  bound  toknov 
the  facts,  it  might  be  right  to  hold  thil 
there  was  no  estoppel.  (See  Hale  r. 
Milwaukee  Dock  Co.,  ag  Wis.  481;  9 
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gainst  the  vendor  of  the  goods,  where  the  latter  has  permitted 
bis  vendee  to  have  possession  of  the  receipt  in  such  a  way  as  to 
enable  him  to  pledge  it ;  this  on  the  principle  of  estoppel.'  Un- 
less, however,  the  true  owner  of  the  goods  is  estopped  to  set  up 
his  claim,  the  pledgee  takes  no  higher  title  than  a  vendee  of  the 
receipt,  who  merely  takes  such  title  as  his  vendor  has,*  and  a  mere 

in   poawsaion    or    auch    r«ceipta,    th«  cipal  In  his  own  warehouse,  obtained  a 

rarliest  must  prcTBll.     Martin  v.  Cred-  loan  from  a  bank,  giving  as  collateral  a 

itoTB,  14  La.  Ann.  394,  receipt  stating  that  the  goods  had  been 

I.  Fourth  Nat.   Bank   i'.   St.   Louis  placed  **  In  the  control  and   possession 

Cotton   Compreu   Co„    II    Mo.    App.  of  said  Ixnk,  to  be  used  b/ said  bank 

33j;  Coombcs  v.  Chandler,  33  Ohio  St.  as   Its    propertjr,    for    the   reimburse- 

178;   Cleveland  v.  Shoeman,  40  Ohio  ment   of  the   loan,   and   If  paid  when 

St.  176.  due,  or  before  said  property  is  disposed 

In  Moors  v.   Kidder,  106  N.  Y.  31,  of  b^  the  said  bank  for  Its  reimburae- 

afirming  %\   Hnn  (N.  Y.)  534,  It  was  ment,  then   to  be   returned   unto"  the 

held  that   where  a  commercinl   corre-  borrower.     As  against  thr  true  owner, 

spondent  advances  his  own  monej  or  this   pledge  was   not  sustained,  as  the 

credit  for  the  purchaae  of  property,  and  bank  was  held  to  have  no  possession, 

takes  tlie  bill  of  lading  in  his  own  iiame,  and  was  also  chargeable  with  construct- 

looking  to  the  property  as  the  means  of  ive  notice  that  the  pledgor  was  a  fac- 

reimburaemenc,  he  is  not  a  pledgee,  but  tor   whose  du(v   was  to  sell,  and  not 

is  the  owner  of  the  property,  until  the  to  pledge  for  his  own  debt.     First  Nat. 

mover  in  the  transaction  pays  the  pur-  Bank  v.   Nelson,  38  Ga.  39: ;  95  Am. 

chase   price.     And  where   he   lets   his  Dec.  400. 

principal  have  the  papers,  indorsed  In  In  an  action  by  A  against  B,  to  re- 
blank,  for  the  sole  purpose  of  enabling  cover  tlic  value  of  certain  cotton,  it 
him  to  enter  and  warehouse  them  on  appeared  that  A,  by  false  representa- 
account  of  the  owner,  and  the  principal  tions  of  C  that  C  was  authorized,  by  a 
takes  a  warebouse  receipt  in  his  own  certain  mill  company,  to  buy  it  for 
name,  and  then  obtains  a  loan  from  one  them,  and  desired  to  ship  it  forth- 
who  relies  on  his  representations  and  with,  sold  the  same  to  C,  and,  ac- 
the  warehouse  receipt,  the  latter  cannot  cording  to  custom,  gave  C  a  delivery 
hold  the  property  against  the  owner,  order  on  a  warehouse,  where  C  had  ft 
Rapallo,  Earl,  and  Peckham,  JJ.,  dis-  loaded  on  a  truck,  and  tagged  with  the 
stnling.  See  also  Root  v.  French,  [3  company's  address.  C  afterward  stored 
Wend.  (N.  Y.)  ^70;  28  Am,  Dec.  483  ;  it  in  another  warehouse,  took  receipts 
Hoffman  V.  Noble,  6  Met.  (Mass.)  6S;  in  his  own  name,  and  had  the  tags  re- 
39  Am.  Dec.  7:1;  DItson  v.  Randall,  moved.  B,  through  brokers,  bought 
J]  Me.  Joi;  Chicago  Dock  Co.  v.  Fos-  the  cotton  in  good  faith  and  for  value, 
ter,  48  111.  507 ;  Babcock  r.  Lawson,  4  receiving  the  warehouseman's  receipts 
(i,  B.  Div.  394;  S  Qi  B-  Div.  184;  42  therefor,  and  shipped  it  to  Liverpool. 
L.  T.  N.  S.  189;  Hazard  v.  Fiske,  83  C  absconded  without  paving  A,  It 
K.  Y.  187J  Barnard  v.  Campbell.  58  was  lield:  First,  that  B  'acquired  no 
N.  V,  73;  17  Am.  Rep. 308;  Winner,  title,  C's  conversion  being  larceny; 
McDonald,  39  N.  Y.  233;  Caldwell  i'.  second,  that  as  A  had  merely  intrusted 
Bartlett,  3  Duer  (N.  Y.)34i ;  Durbrow  C  with  the  temporary  possession  lo 
V.  McDonald,  5  Bosw.  (N.  Y.)  ito;  enable  C  to  ship  It  to  the  pretended 
Gibson  V.  Stevens,  8  How.  (U.  S.)  384.  buyer,  A  was  not  estopped  from  re- 
Such  a  pledge  gives  no  general  Uen  claiming   the  same  from    B    [or 


t, 


debts  not  arising  from  the   pledge,     inp  Craig   v.  Marsh,  i  Daly  (N.  Y.) 
M.  Atherton  Co.    17.  Ives,  10  Fed.    61],   and    third,  that   B   was  not   pro- 
;ep.  B94,  tected    by    AVw    Tork  Law! 


Where   the  receipt  is  pledged  by  ■  316,  4  6,  providing  that  the  transferee 

factor,  the  pledge  cannot  hold  beyond  of  a  warehouse  receipt  shall  be  deemed 

the  extent  of  the  factor's  Hen.     Mer-'  the  true  owner,  etc,      Collins  v.  Ralli, 

chants'    Nat.    Bank   v.   Trenholm,    la  ao  Hun  (N.  Y.)  246. 
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delivery  of  the  receipt  to  the  pledgee  constitutes  a  valid  pledge.' 
Such  a  pledge  is  not  a  chattel  mortgage  and  does  not  come  un- 
der statutes  requiring  the  recording  of  such  instruments.* 

6.  Beoeipt  fiv  Own  Qoodf. — A  warehouseman  with  his  own 
goods  in  store  may  issue  a  warehouse  receipt  therefor  whicii  he 
may  pledge  to  secure  his  own  debt,^  but  it  is  generally  held  that 


Hun  (N.  Y.)  193;   Paddon   v.  Taylor, 

KN.  Y.  371 ;  Haiord  v.  Abel,  ij  Abb. 
.  N,  S.  {Buffalo  Super.  Ct.)  413; 
Hoyt  V.  Baker,  15  Abb.  Pr.  N.  S.  (N. 
Y,  Supreme  Ct.)  405. 

<■  It  is  asked  what  security  there  Is 
in  loaning  money  upon  a  pledge  of 
warehouse  receipts?  We  answer, pre. 
cisely  the  same  security  as  in  loaning 
upoQ  tbc  pledge  and  delivery  of  tbe 
property  itself.  If  the  person  pledging 
the  property  is  the  owner,  the  security 
is  good  to  the  extent  of  its  value,  and 
so  at  the  warehouse  receipts.  But  it 
he  li  not  the  owner,  if  he  has  stolen  it, 
or  <[  be  Is  a  bailee  merely,  and  is  at- 
tempting to  make  a  fraudulent  use  of 
the  property  intrusted  to  bis  keeping, 
a  person  purchasing  or  receiving  the 
property  as  security,  does  so  in  sub- 
ordination to  the  title  of  the  true 
owner.  These  are  risks  which  men  en- 
gaged in  business  must  be  content  to 
encounter,  and  against  which  the  law 
can  afford  no  protection.  The  law  can 
punish  roguery,  but  it  cannot  secure 
Innocent  persons  against  losses  from 
Its  multiform  devices."  Burton  v.  Cur- 
yea,  40  111.320;  89  Am.  Dec.  350. 

"The  receipt  says  that  Roberts  had 
received  this  corn  in  storage  of  appel- 
lees in  well'COvered  cribs,  which  be 
agreed  to  hold  and  deliver  to  them 
subject  to  their  order.  Roberts  being 
■  warehouseman,  having  an  elevator, 
and  handling  grain  for  himself  and 
others,  we  would  eipect  him  to  give 
such  a  receipt  in  the  due  course  of  his 
business,  and  by  adding  the  words  at 
md  of  the  receipt, '  for  adv 


.oney  o 


;  did  r 


t  this 


ceipt  into  a  mere  pledge."     Cool 
Phillips,  66  111.  116. 

I.  "  The  delivery  of  the  warehouse 
receipt  would  be  as  effectual  as  the  de- 
livery of  the  cotton  itself,  and  it  could 
make  no  difference  that  the  warehouse 
receipt  was  not  indorsed  bv  the  pledgor. 
There  Is  nothing  In  this  at  variance 
with  anything  decided  or  said  by  this 
court,  in  Erie,  etc.,  Dispatch  v.  St. 
Louis  Cotton  Compress  Co.,  6  Mo. 
App.   171.    The   transfer   of  a   ware- 


house receipt,  not  made  negotiable  by 
indorsement  and  delivery,  can  conrej 
to  the  transferee  no  greater  lightt  than 
would  be  acquired  by  ■  transfer  o(  tie 
goods  which  the  receipt  repreienti. 
That  we  have  said.  But  it  does  not  fol- 
low from  this,  &aX  one  may  not  pledge 
cotton  by  delivering  the  UDiodoned 
cotton  note,  as  effectually  as  by  deUvtr- 
ing  to  the  pledgor  the  bales  Ihem- 
selveG."  St.  Louis  Nat.  Bank  v.  Roti. 
9  Mo.  App.  399.  See  also  Coruad  r. 
Fisher,  37  Mo.  App.  367;  Meventrin 
V.  Barber,  L.  R.,  3  C.  P.  38;  L.R,( 
H.  L.  319;  First  Nat  Bank  v.  Desr- 
bom,  iij  Mass.  319;  i5Am.ReD.9): 
Parshall  i-.  Eggert,  54  N.  Y.  iB;  Coch- 
ran V.  Ripy,  13  Bush  (Ky.)  ^9^;  Whit- 
ney V.  Tibbltts,  17  WU.  359;  TajloTP. 
Turner,  87  III.  196. 

Under  Louisiana  Code,  the  pledgee 
on  an  assignment  of  a  warehouse  re- 
ceipt has  no  special  privilege,  wilhool 
an  express  contract  of  pledge  for  the 
specific  debt  Martin  v.  Crediton,!; 
La.  Ann.  165 ;  Cater  u.  Merretl,  14  Ls. 
Ann.  376. 

a.  Thetransferoftltleanddeliveiyof 

house  receipt,  more  in  the  nature  ofs 
pledge  than  a  mortgage,  and  ther^t 
so  to  pledge  goods  as  a  security  for  ad- 
vances or  payment  of  a  debt,  rent  on 
the  common  law,  and  is,  therefore,  Dol 
embraced  in  the  statute  relating  to  ihe 
acknowledgment  and  recordiagof  chit- 
lel  mortgages.  Spanglerr.  Butteiiield, 
6  Colo.  356. 

S.  Merchants',  etc.,  Bank  v.  Hibbard, 
48  Mich.  iiS;  41  Am.  Rep. 465. 

Where  a  i^arehouseman  pledget  liit 
own  grain  In  his  own  elevator,  by  isin- 
ing  to  the  pledgee  a  warehouse  receipt, 
this  Is  equivalent  to  an  actual  tianjicr 
of  the  possession,  and  renders  the  ware- 
houseman bailee  of  the  pledgee.  The 
bailee  is  a  "depositor,''  under  the  H"' 
nesota  Laws  1S76,  ch.  86.  »nd,UDder  ihil 
statute,  if  the  warehouseman  ships  out 
the  specific  grain  pledged,  tbe  lico  >t- 
Uches  to  other  graio  of  the  same  kind 
and  quality  afterward  substituted.  Ns- 
tlonal  Exch.  Bank  t>.  Wilder,  34  Mina. 
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such  a  pledge  is  not  valid  as  against  an  attaching  creditor,  unless 
there  has  been  an  actual  or  symbolical  delivery  of  the  goods  ■} 
nor  is  it  valid  as  against  a  subsequent  bill  of  sale,  nor  an  assign- 
ment for  the  benefit  of  creditors  *  but  the  transfer  of  such  a  receipt 
by  way  of  sale  conveys  an  indefeasible  title.'  This  matter, 
however,  is  regulated  by  statute  in  some  states.  In  lovoa,  for 
example,  a  warehouseman  is  forbidden  to  issue  a  receipt  on  his 
own  property  to  be  used  as  collateral  security,*  while  in  Nebraska, 
on  the  other  hand,  any  packer  of  pork  or  beef,  or  a  distiller, 
having  his  own  warehouse,  and  any  elevator  man,  may  issue  a 
receipt  for  his  own  stock  in  store,  which  shall  have  the  same  force 
and  eflect  as  a  regular  warehouse  receipt.' 
8.  Beoeipt  for  Chtoda   in   Bulk. — The  transfer  of  a  warehouse 

149;    Efwera    v.    National    Bank,    40  N.  Y.  J09;  YennI  r.McNamee,  4;  N. 

MiDD.  1%.  Y.   614  ;    Adams   v.  MerchantB'    Nat. 

Th«  pledgee  maj  recover  on  an  Insur-  Bank.  3   Fed.   Rep.  174;   9   BIm.   (U. 

ance  poller  aMignied  to  him  witb  such  a  S.)  396. 

receipt.      Hojt  v.  Hartrord  F.  In».  Co.,  A  vendor  roajr  convert  himself  Into 

16  Hun  (N.  Y.)  416.  a  warehouseman  by  giving  a  warehouse 

1.  Thome   v.   First    Nat.    Bank,  37  receipt.     Sherman    v.    Tradera'    Nat. 


ObfoSt.  354;  Geddes  i;.  Bennett,  6  La.  Bank,  9  Bist.  (U.  S.)  3 
■         516;   ParBhall  V.  Enert,  53  Barb.        \.  lotua    Code,   '    - 

18;  First  Nat.  Graham,   53   Iowa 

■  39'i  9S  Am.  Namee,  45  N.  Y.  614. 
Dec  400,                 '  Under  Nt-w  Yorii  Laws  1858,  ch.  316, 


Ann.  516;  ParBhall  V.  Enert,  53  Barb.  «.  lo-aia  Code,  %  3171;  Sexton  1 
(N.  Y.)  367  ;  54  N.  Y.  18 ;  First  Nat.  Graham,  53  Iowa  181  ;  Yenul  v.  M< 
Bank  v.  Nelson,  38  Ga.  391;  95  Am.     Namee,  45  N.  Y.  6 


I.  Thurber  -D.  Oliver,  16  Fed.  Rep.  as   amended   bj-    Laws   1866,   ch.  440^ 

334;  Sexton  V.  Graham,  53  Iowa  181  ■,  making  warehoutemen  liable  for  dam- 

Shepardson   v.   Green,   31    Wis.   539;  ages  for  issuing  a  receipt  for anv  article 

Ftahback  v.  Van  Dusea,  33  Minn,  iii;  unless  acluallj  received  In   their  store, 

Gibson  t.  StcvenH,S  How.(U.S.)384;  the  defendant,  who  issued  his  receipts 

Gibton   V.  Chillicothe  Bank,  11  Ohio  for  a  number  of  barrels,  described  a* 

St  311;  /)•  r<  Gurnej,  7  Bias.  (U.S.)  containing  "Portland    Cement,"   and 

414;  Miller  T/.  Jones,  15  Nat.  Bank  Reg.  undertook  to  deliver  same  on  return  of 

150;    Allen   V.   Matsey,   17  Wall.  (U.  thereceipts,  isnot  liable  on  thedellverv 

S.)  351.  of  the  article  received  by  him  unless  it 

"There  was,  therefore,  never  any  is  ihown  not  lobe  "Portland  Cement." 
valid  pledge  by  the  borrower,  nor  any  Dean  v.  Driggs,  44  Hun  (N.  Y.)  480. 
actual  warehouse  receipt.  What  was  so  Pennsyt-aania  Act  Sept.  34,  1866, 
called  operated  In  each  Instance  to  makes  it  a  penal  offense  foranj' "ware- 
transfer  the  title  of  the  property  de-  houseman,  wharfinger,  or  other  per- 
scribed,  as  between  the  borrower  and  son,"  to  issue  warehouse  receipts  for 
the  t>ank,  and  such  transfer,  being  col-  goods,  etc.,  unless  he  has  actually  re- 
lateral  to  the  payment  of  ■  debt,  could  ceived  them  into  store,  and  to  part  with 
operate  only  as  a  mortgage."  Farmers',  goods  so  received,  without  requiring 
etc.,  Nat.  Bank  »,  Lang,  87  N.  Y.  aog.  the  surrender  of  the  receipt.  It  was  held 
Such  a  receipt  is  not  even  a  mortgage,  that  the  words  "  other  person  "  in  the 
but  only  a  contract  between  the  parties,  act.  meant  one  ejusdem  generis  as  a 
not  valid  as  against  creditors.  Adamii'.  warehouseman  or  wharfinger,  and  that 
Merchants' Nal.Bank,jFed.Rep.i74;  a  grain  dealer  who  received  goods  in 
9  Bias.  (U.  S.)  196;  Yenni  v.  Mc-  store  without  compensation  could  not 
Namee,  45  N.  Y.  614.  be  Indicted  lor  an  offense  within   the 

I.  Gibson  V.  Stevens.S  How.  (U.  S.)  act.     Bucher  i>.  Com.,  103  Pa.  St,  538. 

:&»,\  Gibson   v.   Chillicothe   Bank,   11  B.  Nehraika    Laws   (1879),  p,  73,  4 

Ohio   St.   311;  Thorne   -o.    First   Nat.  i ;  Comp.  Stat.  i88t,  ch.91,  5  13. 

Bank.  37  Ohio  St  354;  Hoyt  n.  Hart.  In   Kentutliy,   the   act  of  March  6, 

ford  F.  Ina.  Co.,  36  Hun  (N.  Y.)  416;  1869,  impliedly  authorizes  a  warebouae- 

Ftrmen*,  etc.,  NaL  Bank  v.  L«ng,  87  man  to  give!  receipt  for  his  own  good*. 
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receipt,  for  a  portion  of  goods  in  bulk,  passes  no  title,  until 
the  segregation  of  the  goods,  unless  the  receipt  itself  provides 
means  for  making  the  separation  •}  but  there  is  an  exception  to 
this  rule,  by  usage,  in  the  case  of  grain  in  bulk  in  elevators' 

Cochran  v.  RIpy,  13  Bush  (Ky.)  495 ;  to  grain,  and  does  not  extend  to  olhet 

Ferguson  v.  Northern  Bank,  14  Bush  articles,  as  flour,  Gardiner  r.  Suydlm, 

(KyO  SJs;  I?  Am.  Rep.  418;  Farmer  7  N.  Y.  357;    nor  hims,  FergotOD  r. 

V.  Gregory,  78  Ky.  475 ;   Newcomb  v.  Kentuckj    Northern    Bank,  14   Buih 

Cabell,  10  Bush  (Ky.)  460.  (Ky.)  555  ;  nor  cotton  bales,  Stewtrt  v. 

1.  Ferguson  v.  Northern  Bank,  14  Phoenii  Ins.  Co.,  9  Lea  (Teno.)  104. 
Bush  (Ky.)  55^:  3g  Am.  Rep.418.  In  case  the  ware  house  man  issuei  more 

But  a  tranfifer  of  a  warehouse  receipt  receipts  thin  he  has  grain,  or  frauda- 

will  transfer  constructive  possession  of  lently  disposes  of  part  of  it,  the  ho]ien 

B-ain    in   bulk.     Gibson  v.   Stevens,  8  of  the  outstanding  receipts  muElsfaare 

ow.  (U.  S.)384;Cushingf.Breed,  14  fro  rata  in  the  mass.     Dows  r.  Elk. 

Allen  (Mass.)  376;  93   Am.  Dec.  777  ;  stronCi  3    Fed.  Rep,  19;  Dole  r.  Olm- 

Broadwell    v.    Howard,    77   III.    joj ;  stead,  36  111,  150. 

Gregory  v.  Wendell,  40  Mich.  431.  "  During  the  last  fifty  years,  gran  of 

2.  Cushing'r'.Breed,T4Allen(MssB.)  all  kinds  has  been  handled  by  nier- 
376;  9J  Am.  Dec.  777  ;  Keeler  v.  Good-  chants  In  bulk  ;  and  for  the  taoet  can. 
vin,  111  Ma58.490;  Dole  v.  Olmstesd,  venient  traiiGportation  and  transfer  of 
36  111.  15a;  35  Am.  Dec.  397;  Green-  the  same,  it  is  kept  in  bulk  in  public 
leaf  V.  DowB,  3  McCrary   (U.  S.)  17.  warehouses,  called  elevators,  where  sll 

"  When   the  grain   was  put  in    the  the  grain  received  is  stored  in  Isrp 

elevator,   the  plaintiff  and    the  other  binsaccordingto  quality.and  ifretp«cl- 

ownerof  the  grain  stored  therein  be-  ive  of  any  prior  ownership.     Upon  re- 

came  tenants  in  common  in  proportion  ceiving  the  grain,  the  warehousemss 

to  their  respective  interests.  And  a  ten-  or  elevator  company  issues  document!, 

ant  in  common   of  personal  property  in  which  the  receipt  of  ■  certain  quia. 

may  maintain  trover  against  a  stranger  tity  of  grain  of  a  certain  quality  ind 

who  converts  the  propertv  or  his  in-  kind  is  acknowledged,  and  the  promiK 

terest  in  it.     At  the  time  of  the  deliv.  is  made  to  deliver  it  to  the  order  of  the 

ery  to  the  consignee,  the  plaintiff  was  depositor.      These  warehouse  receipt! 

the  owner  of  the  grain  entitled  to  the  are  taken  by  the  depositor  or  the  ei- 

immediate  possession.    Such  a  delivery  changes  of  the  cities,  as  the  represcnli- 

was  a  separation   of  their  grain,  and  a  live  of  the  grain  itself;  and  when  (he 

misappropriation  of  it,  and  was  a  con-  grain  which  they  represent  is  sold.tlie 

version  for  which  the  appropriate  rem-  certiScates  are  transferred  by  iodorst- 

edy  is  an  action  of  tort,  in  the  nature  ment  and  delivery,  or  by  dell  very  liopc, 

of   trover."     Forbes   v.  Fitchburg   R.  If  made  deliverable   to  bearer  or  tn- 

Co.,  133  Mass.  154.  dorsed  in  blank;  and  the  title  to  the 

The  provisions  of  the  /■rf/'ada  stat-  grain  will  be  as  eSectually  iransferred 

utes  relating  to  public  warehouses  {In-  as  if  the  grain  itself  had  been  delir- 

diana  Rev.  Stat.  (iSSl),  *4  6623-6650),  ered."     Tiedeman  on  Sales,  4  320. 

which    forbid  warehousemen   to  is'sue  The  editors  of  Smith's  leading  cases, 

receipts  for  goods  not  actually  In  store,  in  the  notes  to  Lickbarrow  i'.  Mason, 

can  have  no   effect    to    invalidate  the  vol.  [,  pt.  a  (7th  Am.  ed.)  iigy.obserre 

title  of  #0n,i^(/e  holders  of  warehouse  that   "the    exigencies    of   trade  have 

receipts  for  wheat,  which  in  fact  has  called  a  class  of  instruments  into  being, 

become  so   mingled   with  other  wheat  which  are,  substantially,  acknowledg- 

in  an  elevator  as  to  no  longer  repre.  ments  by  public  or  private  agents  Ihit 

sent  any  one  specific  lotof  wheat.  Pres-  they  have  received  merchandise,  and 

ton  V.  Witherspoon,   109  Ind.   457;   58  from  whom  or  on  whose  account,  »nd 

Am.  Rep.  417.  usage  has  made  the  possesion  of  ""'' 

But  the  pledgee  of  such  a  receipt  has  documents  equivalent  to  the  pr" 

no  preference   over  holders   of   other  of  the  property  itself,  and  lo  tnis  ti»» 

receipts.     Sawyer  v.  Taggart,  14  Bush  belong    warehouse    receipts."    ^tilei 

(Ky.)  717;    May  -v.  Hoaglan,  9  Bash  with  approval  In  Broadwell  f.  Hofsrd, 

<I^.)  171.  77  III.   307.     Benton  r.  Curyea,40  HI. 

This  exception,  however,  is  confined  330,  also  fully  rect^nizes  (his  doctrine. 
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WABBAKT  07  ATTOSmY. 

1.  To  Confets  a  Judgment,  685.  7,  Far   Wkat  yudgmtnl  May  B* 

1.  JValure  end  RrquUiits  of  War-  Confessed,  697. 

rants  0/ Attorney  and  Judgment  8.    Tie  Affidavit,  699. 

Note),  685.  9.    Tke  Statement,  699. 

a,   jMrisdiction,  687.  10.    The  Judgment,  700, 

3.  Compliance -with  Statute,  fi8&.  11.  Relieving  Against    tk«    Judg- 

t,.   Comfliance     tuitk     Warrant,  ment.  70$. 

6go.  li.  Effect  of  the    Confessed  J»dg- 

5.  Consent  of  Creditor,  (Kfl-  ment,-]Cfi. 

6.  Parlies  to  lie  Confession,  693.  II.  To  Bring  or  Defend  an  Action,  707. 

L  To  Coann  A  JimeKXVT — 1.  HRton  and  Reqnisitca  of  Warrants 
of  Attomey  and  Jadgment  Hotet. — A  warrant  of  attorney  is  an  in- 
strument in  writing,  addressed  to  one  or  more  attorneys  therein 
named,  authorizing  them  generally  to  appear  in  any  court,  or  in 
some  specified  court,  on  behalf  of  the  person  giving  it,  and  to 
confess  judgment  in  favor  of  some  particular  person  therein 
named,  in  an  action  of  debt,  and  usually  contaimnga  stipulation  not 
tobringany  writ  of  error,  or  file  a  bill  in  equity,  so  as  to  delay  him.' 
Where  such  a  warrant,  or  any  other  power  of  attorney  to  confess 
judgment,  is  contained  in  a  promissory  note,  the  note  is  termed 
a  judgment  note.  The  general  subject  of  judgment  by  confession 
hjis  been  treated  elsewhere  ;*  but  it  will  be  necessary  here.  In  or- 
der to  explain  fully  the  law  relating  to  warrants  of  attorney,  to 
treat  incidentally  of  judgments  by  confession  without  action,  so 
far  as  the  subject  is  not  covered  by  the  previous  article. 

Where  a  party  gives  a  warrant  of  attorney,  as  security  for  a 
debt  on  which  no  suit  is  pending,  it  is  usual  at  the  same  time  to 
execute  a  bond  conditioned  for  the  payment  of  the  debt,  with 
interest,  either  immediately  or  within  a  stipulated  time  after  the 
date,  to  which  bond  the  warrant  refers,  authorizing  a  confession 
of  judgment  for  the  penalty.' 

The  warrant  should  contain  the  grant  of  an  authority  clearly 
given,  and  the  designation  of  a  person  by  whom  it  is  to  be  exer- 
cised, either  by  name  or  description.*     Ordinarily,  it  is  given  to 

1.  Bouvler'a  L.  Diet.  Where  a  note  and  warrant  are  in- 

1.  Judgments,  vol.  u,  p.  149^.  eluded  In  one  instrument,  t)ie  fact  Ihat 

S.   1  Troab.  &  Hal.   Pa,  Prac.,  ^434;  the  blank  spaces,  In  which   the  person 

I  Dun].  Pr.  359.  giving  the  power  Bhould  be  indicted,  are 
In    the  absence  of  itatutor^  prohi-  left   unfilled,   does   not  Invalidate   the 

bitlon,  the  warrant  of  attorney'  may  be  power,   which   will   be   considered   as 

made  a  part  of  the  bond  or  other  in-  given  by  the  maker  of  the  note.  Packer 

itrument    of   ladcbtednesi,   10   that   a  v.  Roberts,  140  Hi.  9. 

•ingle     signature    may     manifeat    the  And  where  the  printed  part  of  the 

obligor's  assent,  both  to  the  obligation  warrant    authorized    a    confession   In 

and  the  warrant.     Sloane  u.  Anderson,  favor  of  one  party,  while  the  name  of 

E7  Wis.  133.     Otherwise,  where   there  another   was   written   In   the   note    aa 

I  such  prohibition.     Vllet   v.   Camp,  payee,  the  writing  must  prevail,   and 

13  Wis.  19S ;  Richards  v.  Globe  Bank,  will  authorize  a  confession  otjudgment 

II  Wis.  693.  in    favor    of   the    payee.     Holmes   v, 
*,  Rabe  v.  Hesllp,  4  Pa.  St.  139.  Parker,  115  111.  478. 
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"  any  attorney  "  of  some  court  or  in  a  particular  state.*  It  should 
also  state  the  cause  of  action,  where  that  is  not  set  forth  in  adecla- 
ration  or  statement,  or  an  annexed  instrument*  Where  the  judg- 
ment is  confessed  in  open  court,  the  evidence  of  the  execution  of 
the  warrant  before  the  confession  need  not  appear  on  the  record:* 

Where  the  Dame  of  the  payee  In   a  "Any  attorney"  vrill  not  Include  i 

judgment   note   it  altered,   no  change  protbonotaij   or  clerk,     Grader,  rtc, 

being  made  in  the  warrant  of  attorney,  Sewing  Hach.  Co.  v.  Radcliffc,  66  Md. 

judgment  may  be  entered  on  the  note  511 ;  except  where, b;  ipiecuUitahilorT 

in  &ror  of  the  payee.     Packer  v.  Rob-  provision,  the  prothonotair  ii  autbor- 

erts,  140  111.  9.  tzed,    m    tn    Pennsylvania,  to   enter 

A  mere  written  acknowledgment  of  judgment  without  the  laterreDtioi  of 

indebtedncBs,  filed  b^  a  debtor  with  a  an  atlornej.    Troub.  &  HaL  Pa.  Pnc^ 

juitice,  which  contains  neither  a  format  f  436. 

confession  of  judgment,  nor  written  au-  Where  the  warrant  authorized  S.,  or 

thorlty  to  thejuatice  to  enterjudgment,  any   other   attorney,   to  confei*  jixlg- 

is  not  sufficient  as  the  basis  of  a  judg-  ment,  it  wa«  held  that  a  confettioD  by 

ment,  where  there  is  no  antecedent  pro-  both    S.   &   B.,  attorneys,  was  good. 

cess,  and   no  voluntary  appearance  of  Patton  v.  Stewart,  19  Ind.  133. 

the  parties.     Loth  v.  Lacconeaowich,  A  provision  in  a  lease,  autliorizing 

3a  Mo.  App.66.  any  attorney  to  appear  for  the  teiaet 

Judgment  cannot  be    entered    on  a  and  confew  judgment  in  ejectment,  ii 

note  "  with  leave  to  enter  judgment,"  a  sufficient  warrant  of  attorney,    Beti 

unless  an  attorney  appear  and  confess  v.  Valer  (Pa.),  39  L.eg,  Int  190. 

the  judgmentfOrthesignlngof  thewar-  ■.  Gambia  i>.  Howe,  S  Btackf.  (Ind,) 


It  be  proved.     WUklns  v.   Croft,   3     133 ;  Glassmtre  f.  Nelil,  10  Pa.  Ca  CL 
(.J.L.  91.  Rep.  418, 

A  warrant  to  "enter"  judgment  will        A  warrant  to  confess  jndgmeatoni 


Iw  considered  equivalent  to  a  warrant  note,  described  It  as  "bearing  e*en  date 

to   "confess"   judgment      Maaon    v.  herewith."     The  warrant  was  a  priatcd 

Smith,  8  Ind.  73.  blank  In  which,  through  inadTerteice 

A  deed  of  conveyance  to  the  grantee,  apparently,  tiie  date  was  omitted.  The 

his  heirt  and  asiigna,  with  full  cove-  note  and  warrant  were  upon  the  Mine 

nanta  of  warranty  and  seisin,  conveying  piece  of  paper,  and  there  coold  be  fMi 

lands  to  him,  to  be  held  In  trust  for  the  doubt  as  to  what  the  note  i«ferred.    It 

use    and   benefit  of  the  grantor,  with  was  held   that  the  warrant  wa*  toffi- 

power  to  control  and  convey,  and  man-  clent.      Richards   v.   Globe  Bank,  11 

,age  for  the  use  of  the  grantor  and  for  Wis.  69S. 

the  paymentof  his  debts,  accompanied  A  warrant  in  a  leai«  U  not  void  for 

by  a  power  of  attorney  aothorizingsuch  uncertainty  l>ecau8e  some  of  the  U»b 

grantee   and   attorney  to'  collect  the  In  the  printed  form  are  not  filled  in. 

4)ebtB  of  the  grantor,  gives  such  trustee  when  the  omissions  thus  made  do  not 

and  attorney  no  power  to  confess  judg-  render   the   instrument  so  amblgaoin 

ment ;  and  though  the  grantor  join  in  that  its  meaning  cannot  be  aicertsined, 

the  confeEsion  of  judgment,  and  It  be  Links  it.  Mayer,  31  111.  App.  4S9,   And 

valid  to  the  extent  of  his  interest,  such  see  Sweesey  v.  Kitchen,  Go  Pa.  Su  160. 

interest  cannot  be  sold  and  conveyed  But  the  warrant  is  insufticienl  when 

by   an   execution   at   law,  but   can  \>t  It  is  uncertain  what  should  be  Insetted, 

reached  only  through  a  court  of  chan-  Chase  v.  Dana,  44  III.  261 ;  Morris  ?, 

eery.     Hoppock  v.  Cray  (N.  J.  1891),  Bank  of  Commerce,  67  Tei.  6o3. 

3t  Atl.  Rep.  634.  S.  Igtebart  v.  Chicago,  etc^  Int.  Co., 

1,  Cooper  T!.  Shaver,  loi  Pa.  St.  549 ;  35  III.  S14 ;  Gambia  ti.  Howe.  8  Blaekf, 

Poppers  V.  Meager.  33  111.  App.  19.  (Ind.)  133.     But  see  Rapley  r.  Price, 

Where  the  power  was  to  "any  altor-  g  Ark,  41S. 

ney  within  the  United  Slates  or  else-  Where  the  warrant  does  not  ippnr 

where,  to  appear  and  confess  judgment  in  the  record,  the  court  will  presume 

as  of  any  term,"  this  was  held  too  In-  that  it  was  sufficient  to  justify  tbetn  In 

definite  to  authorize  judgment  in   an-  entering  the  judgment.    Gibl>onev  i'. 

other  state.     Carlin  v.  Tavlor,  7  Lea  Gibboney,  i  III,  App.  3a), 

(Tenn.)  666.  In  Brown  v.   Little,  9   Ala.  416,  it 
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otherwise,  where  the  confession  was  out  of  court.*  The  war- 
rant is  revocable  where  it  is  unsupported  by  a  consideration, 
or  not  given  as  a  security  for  a  debt,  or  to  render  a  security 
effectual  ;*  but  in  these  cases  it  is  irrevocable.'  It  need  not  be 
under  seal.*  The  person  to  whom  the  warrant  is  given  has  all 
the  benefits  of  a  judgment  and  execution  gainst  the  debtor's  per- 
son and  property,  without  being  delayed  by  any  intermediate 
process,  as  in  the  case  of  a  regular  suit.* 

3.  JoTifldiotioB. — A  judgment  by  confession  without  action,  on  a 
warrant  of  attorney  or  otherwise,  though  founded  on  an  agree- 
ment of  the  parties,  is  as  much  a  judicial  act  as  an  ordinary  judg- 
ment in  an  action,  and  it  is  essential  that  the  court  should  have 
jurisdiction  of  the  subject-matter.*  Where  the  jurisdiction  of  the 
court  is  a  limited  one,  the  fact  that  the  subject-matter  comes 
within  that  jurisdiction  should  appear  on  the  record.*  Where 
the  warrant  authorizes  judgment  only  in  a  particular  court,  or  in 

wH  hold  that  althoi^h  It  was  uonec-  Alexander  v.  Alexander,  85  Va.   353; 

euarv  to  lel  out   the  narrant,  or  Its  Kinnerslej  v.  MusMn,  $  Taunt.  364. 

proof  on    the  record,  j'et  the  record  Tbough  It  wa«  held  otherwise  where 

must  show  that  the  authorltj  was  veri-  the  warrant  contained  a  release  of  er- 

fied  and  sufliclent  to  authorize  the  par-  rors,  in  Brutton  v.  Burton,  i  Chit.  707. 

ticular  judgment  B.  I  Comp.  Pr.  316;  Troub.  &  Hal. 

A  warrant  of  attoraej  need   not  be  Pa.  Prac,  4  434. 

proved,  to   maintain   a  confession    of  The  right  to  be  served  with  citation 

judgment  token   thereunder   within   a  before    judgment,  is  one  that  mar  be 

7c«r    and    a    da^   after  its  execution,  waived  by  the  maker  of  a  note,  desiring 

Elliott  V.  Ives.  44  Mich,  190.     And  see  to   confess  judgment   thereon,   at  the 

infra,  this  title,  Tk*  yadgment.  time  of  the  execution  of  the  note,    and 

L  Stein  u.  Good,  115  111.  93  ;  Martin  such  waiver  may  be  afterwards  enforced 

v.  Judd,  60  111.  78;  Gardner   v.   Bunn,  against  him  according  to  his  agreement, 

131  111.  403.  Sleln  V.  Brunner,  43  La.  Ann.  773. 

The  authority  of  one  who  confesses  S.  Caley   v.   Morgan,    114   Ind.  350; 

judgment  for  another,  must  always  be  Black  on  Judgments,}  53;  Freeman  oD 

proved,  otherwise  the  judgment  is  void.  Judgments   (4th  ed.),  4  547.     See  also 

Conery  v.  Rotcbford,  34  La.  Ann.  53a;  Judgments,  vol.  13,  p.  149/. 

Sherrard    v.   Kevins,   1   Ind.  341;   5a  Jurisdiction  to  render  judgment  on  a 

Am.   Dec.  508;  Jarrett  v.  Andrews,  19  judgment  note,  may  be  acquired  by  the 

Ind.  403.  appearance  of  the   party's  authorized 

As  to  when  the  affidavitof  execution  agent.     Teel  r.  Yost,   138  N.  Y,   387; 

will   m*ke  out  a  /ri'ma/acH  case,  see  Baklwini'.Freydenda]l,ioIll.App.  106, 

Jollet  ElectHc  I^ight,  etc.,  Co.  v.  In-  And  see  Spier  ti.  CortI,  33  Ohio  St  336. 

galls,  23  111.  App.  45.  But  a  warrant  of  attorney  to   confess 

1.  Evans  u.  Feame,  16  Ala.  689;  50  judgment  remains  in  force  only  so  long 

Am.  Dec.  197.  as  the  judgment  remains  unpaid;  and 

».  In  Spencer  u.  Reynolds,  9  Pa. Co.  where  the  payee,  after  receiving  satis- 

Ct  R«p.  349,  it  was  held  that  the  sub-  faction  thereof,    fraudulently  conceals 

sequent  tasanity  of  the  principal  would  the  fact,  and  procures  an  attorney  to 

not   prevent  the   entry   of   judgment,  appear  and  confess  judgment,  without 

Wassell   V.   Reardou,  11  Arli.  705;  54  the  malter's  knowledge  or  consent,  such 

Am.    Dec.  345;    the   reason   assigned  appearance  confers  no  juriGdictlon  on 

being  that  it  was  a  power  coupled  with  the  court,  and  the  judgment  ia   void, 

an  Interest.  First   Nat.  Bank  v.    Cunningham,  48 

It  is  proper  to  show  by  parol  the  ac-  Fed.  Rep.  510. 

tual  consideration  for  a  confession  of  T.  Camp  v.   Wood,  to  Watts   (Pa.) 

judgment.     Wolf    v.    Kohr,     133    Pa.  118  ;  Tenny  n.  Filer,  8  Wend.  (N,  Y.) 


St.  13. 


ineedlci's  Appeal,  93  Pa.  St  438; 

687 
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a  particular  state,  it  must  be  followed,'  but  the  parties  maybe 

estopped  from  excepting  to  the  jurisdiction,  by  not  making  such 
exception  in  time.* 

3.  Compli&nce  with  Statute. — The  entering  of  judgment  by  con- 
fession,  without  action,  being  principally  a  matter  regul^ed  by 
statute,  the  statutory  method  must  in  all  cases  be  complied  with.* 

1.  Manu(>cturers',«tc..Bankv.  Bojid,  of  (heperaontof  tbedetenduib.  Min- 

3   Den.  (N.  Y.)   157  ;  MannfacturerB*,  den  v.  Soper,  11  Ohio  St  50J. 

etc..   Bank   v.   St.   John,   5    HHl     (N.  When  a  part;  submits  himseU  to  ibe 

Y.)  497.  jurisdiction  of  a  competent  court  anil 

In     Hamilton    v.   Schoenber^r,   47  confetses  judgment,  and  the  court  en- 
Iowa  3S1;,  It  was  held  that  a  conrestion  lere  judgment  for  the  amonnt  idmittnl 
of  judgment   hj  warrant   of  attorney  to  be  due,  it  will  be   presumed  lb»t  ill 
pertains  to  the  remedy,  and  that  a  war-  theprelin'          ---    -       --  -- 

rant  made  in  one  state  will  not  author-  fer  jurisdi 

Ize  confession  of  judgment  in  another,  v.  MorKa' 

without    special     statutory     provision  1.  E^i 

therefor.  Rosebrough    1                  , .    ^.. 

A  judgment  rendered  In  one  state  on  107;  Barker  u.  Beeber,  112  Pa.  St-iio: 

a  warrant  of  attorney  is  entitled  to  full  Hawes  v.  Prllchard,  71  Ind.  166;  Hrnrr 

faith  and  Credit  in  another.     Coleman  v.   Ealee,    117   Mass.   474 ;   Grubto  i'. 

r.  Waters,    13   W.    Va.   378;    Teel  v.  Blum,  61  Tex.  416;  Liberty  Grotlo  No. 

Yost,  ii8  N.  Y.  387;  Slpes  e.  Whll-  i  -v.   Meade,  11  Pa.  Co.  C(.  Rep.j40; 

ney,30  Ohio  St.  69^  Kingman  v.  Paul-  Beach  v.  Botsford,   i  Dougl.  (Mich.) 

■on,  ti6   Ind.  507;  33   Am.  SI.    Rep.  199 ;  40  Am.  Dec.  4.;. 

6[i ;  Nicholas  v.  Farwell,  24  Neb.  180.  But,  on  compliance  with  the  tumle. 

But  a  judgment  entered  in  one  state,  there    can    be    no    further   eiictioiu. 

upon  a  warrant  of  attorney  contained  Johnston  -d.  Glascow,  5  Ark.  311 ;  Mir- 

In  a  note,  without  notice  to  the  defend-  burv  v.  Pace,  39  La.  Ann.  557;  Jewett 

ant,  may,  when  sued  on  in  another,  be  v.  ^ink,  47  Wis.  44G. 

attacked   for  fraud   and  duress  In  the  In   Bush  v.  Hanson,  70  111.  483.  it  It 

Sirocurement  of  the  note,  since  the  de-  said:  "A  warrant  of  attorney  la  ccnfets 

endant  has  never  had  his  day  in  court,  judgment,  is  a  familiar  commOQ-lar  M- 

Trebilcoi   v.  Mc  Alpine,  62    Hun    (N,  curity.  The  entry  of  judgment  by  nyw- 

Y.)  317.     And  see   Spier  -v.  Corll,  33  vit  thereunder.  Is  a  proceeding  iccord- 

Ohio  St.  336.  Ing  to  the  course  of  the  common  li», 

A  judgment  rendered  In  Okie,  upon  which  courts  have  ever  entertained,  ia 

a   power  of  attorney  to  confess  judg-  the  ordinary  exercise  of  their  authorilj 

ment  executed  in  Fennsylvania  against  as  courts  of  general  jurisdiction.    Ti-t 

a   person  resident  in   Tmnessee,  with-  fact  that  the  statute  has  regulated  liw 

out  personal  or  constructive  service  of  mode  of  procedure,  does  no)  concerl 

process,  is  void,  and  kuI  tie/ record  Is  the    proceeding    Into    one   of  tucb  1 

■  good   plea   to  an   action   thereon  in  special    statutory    character    that  the 

Tenneisee.     Carlin   v.  Taylor,   7  Lea  same  presumptions  do  not  obtain  ii  in 

(Tenn.)  666.  the  case    of    ordinary    judgnienti  of 

A  judgment  entered  In  one  court,  by  superior  courts  of  general  jurisdictioD. 

virtue  of  a  warrant  of  attorney  author-  In  Schuster  e.  Rader,  13  Colo,  jjj, 

Izing  the  entry  of  such  judgment  In  a  it  Is  said  :  "  As  a  check  agaiott  abnm 

court  of   concurrent  jurisdiction,  will  which  might  follow   from  coiDinittlng 

not  be  set  aside  as  erroneous  at  the  in-  so  Important  a  matter  as  the  entTFoi 

stance  of  a  subsequent  judgment  cred-  judgments  to  the  clerk  without  judicUl 

Itor.     Haner's    Appeal,    5    W.    &    S.  supervision,  it  has   been  asserted  thd 

(Pa.)  473.  statutes   authorizing   such   judgipcnH 

9.  Lyons  v.  Kelly,  40  La.  Ann.  498.  must  be  strictly  pursued  or  the  jadE' 

Where   the    defendants    come    and  ments   will   be  void.     The  rule  tbui 

move  the  court  to  vacate  the  judgment,  stated  is  too  broad  under  many  clrenm- 

and   afterward  voluntarily  consent  to  stances.     Without  undertaking  to  Isj 

the  dismissal  of  such  motion,  they  will  down  a  rule  applicable  to  all  cun,  *< 

notbeaflerwardallowedonerrortOBl-  are  BatiiHed   that,  where  a  judgment 

lege  a  want  of  jnrtsdictioD  In  the  court,  ha*  been  entered  by  coDietsion,  «itli- 
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In  some  states  judgment  by  confession  on  warrant  of  attorney  i» 
not  allowed  ;^  in  others,  a  confessed  judgment  is  not  final,  but 
must  afterward  come  before  the  court  for  confirmation.'  It  i» 
not  ordinarily  requisite  that  a  declaration  should  be  filed  ;'  and  in 
many  cases  it  is  sufficient  if  the  judgment  be  entered  by  a  pro- 
thonotary  or  clerk,  and  either  in   term  time,  or  vacation.*     The 

out  action,  unlets  the  statute  authoriz-  confeEs  judgment  for  the  face  of  the 
ing  such  cDtrj  hag  been  compiled  with  note  and  a  reasonable  attorac}''*  fee, 
in  all  lubstantia]  partlculart,  the  en-  gives  to  the  court  l>efore  whom  confea-  ■ 
forcement  of  the  judgment  max  be  en-  <'on  U  made,  and  not  to  the  attorney' 
joined  upon  principle*  of  equitj-,  at  the  signing  the  cognovit,  the  right  to  de- 
mit of  a  third  party  prejudiced  there-  termine  what  is  a  reasonable  fee ;  there- 
by ;  also  that,  if  a  judgment  by  con-  fore,  a  judgment  for  attorney's  fee  «- 


1  fact  HUbstan-  tered  upon  such  warrant  by  the  clerk  in 

r  as  required   by  the   statute,  an  vacation.  Is   unauthorized.     Campbell 

ntion  in  advance  of  such  entry  will  v.  Goddard,  1:13  ill.  no.     And,  gener- 

be  poftponed  in  favor  of  a  junior  exe-  ally,  such  a  judgment  cannot  be  entered 


cution  or  attachment  creditor,  who  has  upon   an   Instrument   which   does 

regularly  made  a  levy  bated  upon  valid  show  upon  its  face  the  amount  due,  un- 

proceedings.     Freeman  on  Judgments  less  it  can  be  rendered  certain  by  mere 

(4th  ed.),  ^4  ^43,  557,  558;  Freeman  on  calculation.     Connay   v.   Halstead,  73 

Eiecutions    (id   ed. ),   ^   10 ;   Ling  i'.  Pa.' St.  354. 

KiDg,9i  III.  571 ;  Chapin  v.  Thompson,         The  mere  fact  that  the  docketing  of 

10  Cal.  681  ;  King  ».  French,  a  Sawy.  a  judgment  by  confession,  wae  made, 

(U.  S.)  441 ;  Edgar  v.  Greer,  7  Iowa  not  in  open  court  by  the   clerk,  but  in 

136;  Crlswell  V.  Ragsdale,  18  Tex.  443 ;  his  office  by  a  deputy,  does  not  invall- 

Brown  v,  Hathaway,  10  Minn.  loj.  date  the  judgment,  or  justify  striking  It 

1.  Sec  OHara  v.  Laonler,  I  B.  Mod,  out   on   motion,   after    the   expiration 

(Ky.)    too;    Rankin    v.    Lawrence,  4  of    the  term.    Johns    v.   Frltehey,   39 

Rich.  (S.  Car.;  367;  Burns  v.  Nath,  33  Md,  35S. 
III.  App.  553;  Hamilton  v.  Schoenber-         It  has  been  held  that  an  act  giving 

BT,  47  Iowa  385;  Allen  v.   SmiUie,  la  the   prolhonotary  power  to    enter  up 

ow.  Pr.  {N.  Y.)  is8,  judKment  on   a   warrant  of  attorney, 

1.  See  BasB  v.  Estill,  50  Miss.  300.  without  the  intervention  of  an  attorney, 

"  While  we  have  met  with  no  ad-  does  not  confer  upon  blm  the  general 
judications  upon  the  subject,  we  pre-  authority  of  an  attorney  of  the  court, 
some  that  when  the  confirmation  of  who  may  appearand  confess  judgment 
the  court  Is  procured,  It  may  be  re-  and  arrange  the  details  thereof.  Con- 
garded,  unless  set  aside,  as  curing  all  nay  v.  Halstead,  73  Pa.  St.  354. 
irregularitiei  not  going  to  the  juHsdlc-  He  cannot  enter  a  waiver  of  inquisi- 
tion of  the  court.  Freeman  on  Judg-  tlon  and  exemption,  though  contained 
ments  (4th  ed.},  fj  543.  In  the   instrument,  so  as  to  make  it  a 

I.  Johnson  v.  Glasgow,  5   Ark.  311 ;  part  of  the  record.     Hope  v.  Everhart, 

Matthews   *,  Thompson,  3  Ohio  37J ;  70  Pa.  St.  131. 
Gyle  V.  Foster,  Minor  (Ala.)  laj.  He  can  enter  judgment  on  a  paper 

Judgment  may  be  entered  on  a  war-  containing  a  promise  of  the  defendant 

rant  of  attorney  without  a  declaration,  to  treat  his  wife  kindly,  and  acknowi- 

Ihoogh  the  warrant  requires  one  to  tie  edging  the  receipt  of  money  tor  which 

Sled,    Montellns  v.  Montelins,  Brl^t  he  hereby  confesses  judgment  in  case  of 

(Pa.)  79.      See   ('n/rti,  this   title,   Tit  violation  of  his  agreement,  and  gives  a 

Slatemenl.  bond  for  faithful  performance  of  same, 

i.  Kellogg  f.  Keith,  4  III.  App.  386;  as  theconfession  is  not  dependent  on  a 

First  Nat.  Bank  o.  Daly,  34  111.  App.  condition,  the  happening  of  which  can - 

173;  Keith  v.  Kellogg, 07111.  147  ;  Sharp  not  be  ascertained  from  the  instrument 

V.  Danville,  etc^  R.  Co.,  106  N.  Car.  Itself,  as  the  intention  appears  to  tie  to 

308 ;  iQ  Am.  St.  Rep.  533,     See  Abliott  confess  judgment  for  the  money  and 

V.  Yuma  Co.,  18  Colo.  6.  give  bond    for  the   kindly    treatment. 

A  judgment  note,  which  authorizes  Richards  v.  Richards,  135  Pa.   St  339. 
any   attorney    at    law  of  the  state  to         So  he  can  enter  judgment  on  a  con- 

•I^«ir  Iwfore  any  court  of  record  and  tract  for  payment  of  money  In  annoal 
38  C.  of  L.— 44                        689 
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statutes  regulating  these  judgments  do  not  apply  where  an  ac- 
tion is  regularly  commenced  and  in  which  process  is  issued  and 
served,*  As  to  whether  a  judgment  not  complying  with  the 
statute  is  void  or  voidable,  see  infra,  this  title,  T^  Judgmtnl. 

4.  Compliuiee  with  Wuraot. — Where  judgment  is  confessed 
under  a  warrant  or  power  of  attorney,  the  authority  must  be 
strictly  pursued.*  Under  a  power  to  confess  judgment  "  at  any 
time  hereafter,"  it  may  be  confessed  on  the  same  day  the  power 
is  executed  ;*  and  before  the  note  matures,  or  the  demand  be> 
comes  due.*  But  where  it  is  to  confess  judgment  "for  such 
amount  as  may  appear  to  be  unpaid  "  on  the  note,  this  has  been 
held  not  to  authorize  a  confession  before  maturity.'     But  this 

lutallmenU,  with  a  confvnton  of  judg-  «.  Altdritt  c.  Flnt  Nat.  Bank,  n  III 

tncnt  in  case  of  default  in  Kay  payment  A  pp.  loi ;  Towie  v.  Gonter,  5  HL  Am. 

for  three   monthi,  a*  It  can  be  aicer-  409:  McI)onald  v.  Chlaholm,  ni   IIL 

tained  frima  facie  froin  the  indorse-  37^;  Sherman  v.  Baddeljr*  i'   lU'  ^'i- 

menta  thereon,  whether  a  default  haa  So,  where  the  words  in  the  «atPte 

been   made   and   the   amount    is   due.  are  "  moneT  due  or  to   become  due' 

Whitney  v.Hopkint,  135  Pa.  St.  i4fi.  Mechanics'^  &nk   i>.   Maver.   03  Mo. 

1.  Hoguet  f.   Wallace,  aS  N.  J.  L.  417;  Mendel  v.  Mayer  (Mo.  18W),  ?& 

514;  CroiMC  V.  Derbyshire,  to  Mich.  W.    Rep.    5,     Otherwise,   where   the 

!79;  83  Am.  Dec.  51 ;  Cheitnutt  v.  Pol-  words   are  simply  "  debts  due."    Bald- 

ard,  77  Tex.  86;   Freeman  on  Judg-  win  1:  Freydendall,  10  111.  App.  106. 

meuta,  f  544.  A  judgment  confeised  before  theei- 

I.  Manuracturert,    etc^  Bank  ir.  St.  piratlon  or  an  extension  of  tbo  note  ii 

iohn,  5  Hilt  (N.  Y.)   500;  Baldwin  v.  valid.     Alldritt  ».  First  Nat.  Bank,  n 

'rcTdendall,  10  111.  App.  106;  Reed  o.  III.  App.  34. 

Bainbrldge,  4  N.  J.  L.  351.  Where  a  note,  dated  April  i.  iS8^ 

A  warrant  of  attorney  to  appear  In  and  payable  one  year  after  date,  con- 

an  action  and  confess  judgment  therein,  tains  a  warrant  of  attorney  empovtf- 

Is  a  sufficient  authority  to  agree  to  an  ing  any  attorney  of  any  court  of  recorf 

amicable  action.     Van  Bcili'. ShlTe,4i  "to  appear  for  me  and  confess  judg- 

Lee.  Int.  (Pa.)  154.  ment  against  me,  as  of  any  term,''  (cr 

The  court  will  not  strike  off  a  jitdg-  the   amount  o(  the   note,  a  judgraeet 

ment  confessed  by  an  attomcy,  under  a  entered  August  34,  1886,  Is  valid,  tt  ibe 

warrant  executed  with  a  blank  which  date  at  the  head  oftbe  note  hss  nothing 

he  bat  properlj'  filled  up;  the  remedy,  to  do  with  the   warrant  of  attoiM^. 

If  any,  ^against  the  attorney.  Sweesey  which  was  evidently  intended  to  be- 

V.  Kltclien,  80  Pa.  St.  160.  come  operative  on  delivery  of  the  not*. 

>.  Holbirdc.  Anderson,  s  T.  R.asj;  Volkenand  -o.  Drum.  143  Pa.  St  515- 

Thomas  v.  Mueller,   106  111.  36;  Cum-  The  fact  that  a  note,  upon  wbtch  sn 

mlns  V.  Holmes,  11  III.  App.  158.     But  olBce  confession  of  judgment  \*  taken, 

•ee  Waterman  v.  Jones,  a8  111.  54.  was  not  due  when  the  judgment  vu 

In  an  action  on  an  account  stated,  the  rendered,  does  not  deprive  the  coorl  of 

defendant,  to  stay  proceeding,  gave  his  jurisdiction,  and  the  jui^ment  will  not 

note   payable  at  a  certain  bank  on  a  be  vacated  on  that  account    Blidia. 

certain  date  "  without  grace,"  and  stip-  Patttson,  61  Miss.  599. 

ulaled  that  if  the  note  was  not  paid  ac-  E.  Reid  v.  Southworth,  71  Wis.  iSS: 

cording  to  Its  terms,  the  plaintiff  could  Sloane  v.  Anderson,  57  Wis.  113-    '■ 

immediately,  on    such    default,   enter  the    former   caae     it    was    saU:    "A 

judgment     It  was  held  that,  where  the  power  to  confess  judgment  for  ■  debt 

note  was  presented  for  payment  on  the  not  due,  shonld  be 'clearly  granted  ind 

day  of  maturity,  at  the  named  bank,  expresied,  and  not  left  to  mere  isfc 

within  the  usual   banldng  hours,  and  ence  or  Implication.    Tlie  word'uii- 

payment  was  refused,  judgment  entered  paid  "  U  more  commonly  and  properly 

on  the  note  shortly  after  banking  hours  applied  to  a  debt  due  Uian  to  t  debt 

on  the  same  day  was  proper.   Osbom  v.  undue,  and  may  at  least  as  well  bm** 

Rogers,  113  N.  Y.  573.  a  debt  due   as  uodne;   ttierefore,  a» 
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rule  of  strict  construction  has  its  reasonable  limitations,  and  must 
not  be  applied  with  such  strictness  as  to  defeat  the  obvious  inten- 
tion of  the  party  granting  the  power.*  For  examples  of  the  way 
in  which  powers  to  confess  judgment  have  been  construed,  with 
especial  reference  to  the  negotiability  of  judgment  notes,  see 
the  appended  note.' 

power  to confcu  ■  judgment  for  « debt  1.  In  Holmes  o.  Parker,  125  III.478, 

uTidoe  i(  even  implied  bj  It.'"  H.  &  E.  beinr  Indebted  by  note  to  P. 

It  n-as  hcM  In  Spier  v.  Corll,  33  Ohio  and  pressed  lor  pajment.  H.  Induced 

St.  136,  that  a  warrant  of  attornej  to  his  wife  to  give  her  note  of  the  tsme 

confera  judgment  In  a  promissory  note  amount,   payable  to   H.  or  order,  and 

does  not  anthoriie  the  entry  of  an  ap-  upon  the  same  paper  a  warrant  of  at- 

pearance,  etc.,  before  the  maturity  of  lorney   authorizing   the  confession  of 

ihe  note,  and  tbal   an  appearance   pre-  judgment  thereon  in  favor  of  "  H.  & 

miturelj    entered    by    virtue    of  such  Bro.,   or    their   assigns."      There   had 

warrant,  confers  on  the  court  in  which  been  such  a  5rm  as  H.  &  Bro.,  but  It 

ll  is  entered    no   jurisdiction   of   the  did  not  appear  that  it  was  then  in  exbt- 

perton  of  the  maker.     The  action  was  ence.     It  was  held   that  the  note  and 

brought  on    judgment    entered    In    a  warrant  of    attorney   should   be   con- 

Ptnutylvania  (XN.w\^    The  court  aald:  atrued  together,  and  that  it  was  the  jn- 

"When  a  note  Is  made  payable,  three,  tention  of  the  maker  of  the  note  and 

(It,  or  nine  months  after  date,    tt  It  power  of  attorney  that  judgment  might 

dear  that  the  maker  does  not  Intend  be  confessed  in  favor  of  Uie  payee  of 

that  Its  payment  mar  be  enf(»-ced  by  the  note,  or  bis  assignee.     In  such  case 

judgment  and  cxecuoon    immediately  the  words  "&  Bro.,     contained  in  the 

upon  lis  delivery.    These  warrants  of  warraat  of  attorney,  should  be  rejected 

attorney,  conatrued  In  connection  with  a*  surpluaage. 

their  C4»itnt,  can  only  be  understood  S.  ExMnplei. — A  warrant  of  attorney 

u  authoriiJng  the  entry  of  an  appear-  given  by  two  persons,  autbortzlng  an 

anc^  confetston  of  judgment,  etc.,  after  attorney  to  appear  to  an  aeHon  to  be 

the  maturity  of  the  respective  notes.  A  brought  "against  us"  and  confess  judg- 

differeot  construction  would  be  a  fraad  raent  "against  us,"  will  not  autborize 

upon  the  makers."  the  confession  and  entry  of  a  judgment 

Bat  Id  Teel  v.  Yost,  laS  N.  Y.  387,  against  one  of  them,  though  the  other 

it  WM  held  that  since  the  settled  prac-  be  dead  at  the  time  the  judgment  is 

ties  in   Penntylvania   authorised  the  entered.   Hunt  v,  Chamberlin,  8  N.  J. 

entry  of  judgment  by  confession  on  a  L.  336;  14  Am.   Dec.  437.     And   see 

iudgment  note,  before  the  maturity  of  Morris    v.    Bank    of    Commerce,   67 

Ibe  note,  the  fact  that  a  judgment  was  Tez.  601. 

M  entered  in  the  courts  of  that  state  But  where  three  persons  gave  a 
-      -                                 -"We  < 


D  abjection  to  the  mainte-  for  borrowed  money  —  "We  or  either 

nance  of  an  action  on  the  judgment  in  of  us  promise  to  pay,"  etc.,  with  war- 

tbe  courts  of  JVcw  Tcrt.  rant  of  attorney,  "and   we    empower 

Before  the  maturity  of  a  note  held  any  attorney  to  appear  for  us  and  con- 
by  a  bank,  which  discounted  it  for  the  fess  judgment  against  us,"  etc. — it  was 
maker,  there  is  nothing  due  or  Co  be-  held  under  the  Ptnntylvania  statutes 
come  due  from  the  maker  to  an  in-  that,  upon  the  death  of  one  of  the 
dorter,  and  a  confession  of  judgment  makers,  the  warrant  could  be  treated 
on  the  note  by  the  maker.  In  favor  of  as  joint,  and  judgment  entered  against 
IbeindorMr,  will  besetaside  atthe  in-  the  two  survivors.  Croasdell  v.  Tal- 
nsDce  of  subsequent  judgment  credit-  lant,  83  Pa.  St.  193. 
on  of  the  maker.  Forrester  v,  Strauss  Under  a  warrant  of  attorney  to  con- 
tSupretne  Ct),  18  N.  Y.  Supp.  41.  fess  a  judgment  upon  and  according  to 

When  a  warrant  of  attorney  confers  the  tenor  and  efiect  of  a  joint  and  sey- 

sathority.  In  a  certain  contingency,  to  eral  promissorj'  note,  executed  by  seven 

confess  judgment  on  a  note  before  it  is  persons  and  payable  on   the   order  of 

due,  the  record   must  show   that  the  two  of  the  makers,  hy  whom  it  was  In- 

'peclfied   contingency  has    happened,  dorsed   to  a  third  person,  it  was  held  ' 

otherwise  a  judgment  Is  unwarranted,  that  the  power  was  substantially  pur- 

Konndy  v.  Hunt,  34  111.  598.  sued  in  the  confession  of  a  judgment 
601 


)v  Google 


TeOmtMJadgant.  WARRANT  OF  ATTORNEY.  mtk  Vhmat 

Ai  to  the  note  In  (olt,  the  conit  Mid : 
"  The  power  of  attorney  Mtached  to 

led  Sav.  Bank,  57  III.  330.  the   note  in  controvetsj,  does  not.  in 

A  promissor/  note  containing  a  pow-  express  langu^e,  authorize  1  coDfe*- 

crofattomeytoconfeBB judgment,  with-  sion  of  judgment  in  favor  of  anj  oae, 

out  procees,  in  favor  of  the  "holder,"  not  evcD  of  the  piijee;  but  if  such  ut- 

at    any  time,  evrn    if    a   non-negotla-  thority   miglit   be    implied  u  lo  the 

ble  initrument  in  form,  imporlB  that  payee,  we  cannot 'under  the  rule  of  a 

it  was  drawn  on  the  assumptfon  that  it  strict  interpretation,  extend  that  impQ- 

would  be  negotiable,  the  word  "holder"  cation  in  favor  oftbe  defendant  in  tnw, 

being  uGcd  in  a  sense  which  embraces  to  whom  the  note  waa  traoflerrad  Yij 

an  indorsee;  hence,  judgment  by  con-  delivery." 

fesslon   taken   hy   an   indorsee  of   the         That  a  judgment  note  Is  not  ■  n^o- 

payee  is  valid,  and  will  sustain  an  ac-  liable  instrument  under  the  law  mer 

tion  thereon,  although  the  judgment  by  cbant,  see  Overton  v,  Tyler,  3  Pa.  SL 

confe«8ion  waa  taken  in  another  stale,  346;  4^  Am.  Dec.  645.    See  also  SvecaT 

Richards    v.    Barlow,   140   Mass.   ai8.  r.  Thickstun,  77   Pa.  St  131,  in  which 

And  see   Clements   v.   Hull,  35  Ohio  Osliorn    v.   Hawlcy,    ig   Ohio   130,  ii 

St.  141.  commented  on. 

But  where  a  warrant  of  attorney  In  Randolph  on  Com.  Paper,  J  W7.^ 
attached  to  a  sealed  note,  payable  to  Is  said:  "  What  effect  a  wacrant to  con- 
the  payee  or  bearer,  authorized  "any  fess judgment,  contained  in  a  note, ciU 
attorney  at  law,  at  any  time  afler  the  have  upon  its  negotiability,  is  still  p«r- 
above  sum  becomes  due,  with  or  with-  haps  en  unsettled  question."  And  in 
out  process,  to  appear  for  us  in  any  Tiedeman  on  Com.  Paper,  (ige,  it  b 
court  of  record  in  the  State  of  Ohio,  said:  "  It  has  t>een  quite  common  to  is- 
and  confess  judgment  against  us  for  serl  in  promissory  notes  an  aulhoiitj  lo 
the  amount  then  due  (hereon,  with  In-  the  holder  or  some  one  else,  in  detanll 
terest  and  costs,  and  to  release  all  of  payment,  to  confcu  judgment  lor 
errors  and  the  right  of  appeal,"  it  was  the  amount  of  the  note.  ...  At 
beld  that  such  warrant  of  attorney  first,  the  courts  were  designed  to  hold 
conferred  no  authority  to  confess  judg-  that  the  insertion  of  such  stipulations 
meni  against  the  maker  of  the  note  in  would  destroy  the  nc^tiability  ol 
favor  of  the  holder,  to  whom  the  payee  the  note.  But  these  stipulatioiu  hare 
bad  transferred  the  note  by  delivery,  become  more  common  since  tlie  day 
Spence  v.  Emerine,  46  Ohio  St.  433;  when  the  case  of  Overton  v.  Tyler, 
16  Am.  St.  Rep.  433.  The  court  said:  3  Pa.  St.  346;  45  Am.  Dec.645,waIde- 
'' In  this  sUte,  it  ia  held  that  if  the  cided;  'and  the  declaration  of  Ctdef 
note  is  in  itself  certain  and  perfect.  Justice  Gitwon  in  that  case,  that  a "%» 
without  conditions,  it  may  remain  ne-  gotiable  bill  or  note  Is  a  courier  wilbont 
gotiable,  although  the  power  of  at-  Fuggage,"  is  answered  by  the  as«rtioii 
torney  to  confess  judgment  attached  that  such  provisions  facilitate  rither 
to  and  forming  a  part  of  the  note,  than  encumber  the  circulation  of  Hch 
may  not,  by  its  terms,  operate  in  favor  instruments.  They  are  not  luggage,  but 
of  an  indorsee  or  transferee  of  the  ballast.'  i  Daniel  on  Negotiable  IwL, 
note.  Osborn  v.  Hawley,  19  Ohio  130.  {  61.  Such  stipulations  are  now  gen- 
Whether  the  warrant  of  attorney  can  erally  held  to  have  no  effect  npm  the 
t>e  executed  for  the  benefit  of  a  holder  negotiable  character  of  the  instnuDCot 
of  the  note  other  than  the  payee,  in  which  the^  appear." 
must  depend  upon  the  language  of  the  Where  a  judgment  was  entertdMi 
warrant  itself  ...  It  will  thus  be  warrant  of  attoroey  for  the  cornet 
seen,  that  where  It  has  been  adjudged  amount  honestly  due,  the  fact  tballlie 
by  the  court  that  a  power  of  attorney  attorney  waived  the  defendants'  appeal, 
to  confess  a  judgment  may  be  executed  whicbhe  was  not  aulhoriied  by  the  war- 
in  favor  of  a  party  other  than  the  payee,  ranttodo,isno  ground  for  setting  aside  . 
It  has  been  in  cases  where  authority  the  judgment,  no  equitable  ground  bc- 
was  expressly  conferred  to  confess  a  ing  shown.     Hansen  v.  Scbiesinger,  115 

C'  idgment  in  favor  of  a  i^al  holder  or  III.  330. 
older  of  the  note.    The  decisions  have         A  warrant  of  attorney  which  autbor- 

all  t>een  based  upon  a  strict  interpreta-  izes  the  confeMlon  of  judgment  upon  s 

tlon  of  the  power  graitted,  without  aid-  note  therein  described,  and  aiu>  upon 

Ing  any  omission  or  defect  in  its  terms  other  indebtedness  to  t>e  "  aflerwardi 

by  liberal  intendment  or  construction."  incurred  "  by  the  maker  to  tlie  payeCi 
092 
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5.  Cinueiit  of  Creditor. — In  order  that  a  creditor  may  not  be  pre- 
vented from  pursuing  a  claim,  only  a  portion  of  which  may  have 
been  confessed,  the  rule  has  been  established  that  the  confession 
of  judgment  must  have  been  with  his  express  or  implied  consent, 
or  subsequent  ratification  ;  otherwise  it  is  void.*  But  knowledge 
and  consent  on  the  part  of  the  creditor's  attorney  are  sufficient.* 
A  subsequent  ratification,  however,  though  binding  between  the 
parties,  cannot  affect  rights  acquired  by  other  parties  prior  to  the 
ratification.' 

6.  Parties  to  the  ConfMdon. — This  subject  having  been  incidentally 
treated  elsewhere,*  it  will  be  sufficient  to  make  some  supplement 
tary  remarks  here.    Anyone  capable  of  suing  or  being  sued  to 

upon  other  note*  made  or  to  be  made,  of  the  date  of  tbe  warrant.    Chapln  o. 

will   not  authorize   the  confeulon   or  Clemitton,   i  Barb,  (N.  Y.}  311. 

1  judgment  upon  other  note*  payable  Aner  a  traTelingBalesman  hadgfven 

to  the  >amc    pajee,  and  bearing  the  duebili*   for  monej  collected  bj  him 

ume  date  as  the  notes  particular^  de-  for  the  firm,  and  appropriated   to  hla 

■crlbed  in  the  warrant.     Frje  v.  Jonea,  own  use,  he  gave  a  bond  to  the  sum  of 

7S  111.  627.  Ii.ooo,  with  a  warrant  of  atiornej   to 

A  judgment  entered  on  a  bond  and  conEeis  judgment,  conditioned  that  b« 

warrant  of  attome3'.  under  the  statute,  should  account  for  all   moneys  which 

is  not  void,  although  the  warrant  au-  might   come    into   his   posscMlon.     It 

(horizet  the  conresaion  of  judgment  for  was  held  that  a  judgment  could   not. 

the  sum  mentioned  in  the  condition,  and  be  confessed   for   the   amount   of  the 

the  judgment  ii  entered  for  the  amount  duebills.     Bennett   v.   Halej,   143   Pa. 

of  the  penalty.     Deu  v.  Zellers,  7  N.  J.  St.  353. 

L.  153.  1.  Farmers',  etc..  Bank  v.  Mather,  30 

where  there  wa«  a  power  of  attorney  Iowa  283;  McCalmont  v.  Peters,  13  S. 
to  confeas  judgment  on  a  note  for  $16,-  ,  &  R.  (Pa.)  106;   Wilcoxson  i>.  Burton, 

000 — the  note  was  described  In  the  dec-  37  Cal.  23S;  87  Am.  Dec,  66;   Ingersoll 

larstion   which  claimed   $50,000  dam-  v.  Dyott,  1  Miles  {Pa.)  145, 

^e* — and   the   plea  of  confession  ad-  Where  the  creditor  has  brought  an 

mrtced  an  indebtedness  and  confessed  action  against  a  debtor,  to  recover  ■ 

judement  for  the  latter  sum,  and  the  specified  sum  of  money  upon  a  claim, 

clerk  entered  judgment  fbr  136,000,  it  and    the    debtor    appears    before   the 

was  held  that  tbe  attorney  confcMing  justice  and  confesaes  judgment  ibr  the 

the  judgment  exceeded  his  power ;  that  amount  claimed,  and  costs,  the  assent 

the  clerk  did  not  have  power  to  deviate  of  the  plaintiff  will  be  presumed;  and 

from  the  plea  of  confession,  and  the  to  entitle  him  to  have  the  judgment  set 

jut^ment  was  void.    Tucker   v.   Gill,  aside,  he  must  make  it  appear  to  the 

61  III.  336.  justice  that  he  has  been  prejudiced  by 

A  warrant  of  attorney  was  absolute  such  confession.  Flanagan  v.  Con- 
on  its  face  to  enter  judgment  for  (1,000.  tinental  Ins.  Co.,  33  Neb.  135, 
On  the  back  was  a  writing  signed  by  A  bond  with  warrant  of  attorney  to 
the  defendant,  stating  that  It  was  lose-  confeBS  judgment,  given  to  a  creditor 
cure  an  (ndebtedness  of  t^oo,  for  goods  for  an  amount  which  includes  his  own 
to  be  sold  on  the  day  of  the  date  of  (he  debt  and  that  of  certain  other  creditors, 
warrant,  and  a  similar  amount  to  be  is  valid,  If  (hey  sanction  the  transaction 
afterwards  sold,  and  It  was  agreed  that  and  he  agrees  to  account  to  them,  al- 
If  the  plaintiff  should  deem  himself  in-  though  they  are  not  named  in  the 
secure  he  might  Issue  execution  for  bond.  Nlckerson  v.  Hazel,  i  Houst. 
whatever  aum   might  be  due  him.     It  (Dei.)  176. 

WIS  held  that  the  general  expression  3.  Chapin  t.  McLaren,  loslnd.  563. 

In  the  agreement  must  be  controlled  I,  Wllcoison  v.  Burton,  37  Cat.  336; 

by  the  particular  provisions,  and  that  87  Am.  Dec.  66. 

the  plaintiff  could  not  enter  judgment  4.  SeeJi;DaHBNTS,vol.  13,  pp.  149^^ 

for  an  amount  due  him  twfore  the  day  il^f. 
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judgment  is,  as  a  general  rule,  capable  of  receiving  or^vinga 
confession  of  judgment.*  With  regard  to  persons  under  distil- 
ities,  the  rule  is  that  if  the  disability  is  one  that  may  be  wuved, 
the  confession  will  be  held  such  a  waiver,  but  where  it  consists  in  a 
total  inability  to  contract,  the  confession  will  be  void.*  Judgment 
for  a  sum  of  money  may  be  confessed  to  a  state  as  well  as  to  an 
individual.*  A  clerk  acting  purely  as  a  ministerial  officer  may 
enter  his  own  confession  of  judgment  in  favor  of  his  creditor,  and 
it  will  be  valid.*  Judgment  on  a  warrant  of  attorney  cannot  be 
entered,  after  the  obligee's  death,  in  his  name,  but  may  be  in  that 
of  his  executors.*  Judgments  confessed  by  a  father  to  a  son, 
cannot  be  held  fraudulent  as  to  creditors  of  the  former,  withoat 
collusion  between,  the  two  to  hinder,  delay,  and  defraud  such 
creditors.*  A  public  officer  who  is  liable  to  be  sued  for  services 
rendered  for  the  public,  at  his  request  may  confess  a  judgment,  in 
his  ofSctal  capacity,  for  the  amount.'  An  agent  within  the  scope 
of  his  authority  may  confess  judgment  against  his  principal.* 

A  judgment  cannot  be  confessed  by  one  of  several  joint  debtors, 
so  as  to  bind  the  debtors  not  joining  in  the  confession.*  So,  a 
partner  cannot  bind  his  firm  by  a  confession  of  judgment,  al- 
though he  will  himself  be  bound.'"     But  under  such  judgment, 

1.  Freeman  od  Judgments  (4th  ed.).  In   Ntvi    York,  ane  or  more  fAtS. 

4  545  ;  Black  on  JudgmentB,  4  54.  debtor*  ma;  conteM  judgment  for  the 

I.  Black  on  Judgment*,  }  54.  joint  debt,   and    where    all    the  joiat 

>.  Stateif.  Love,  iIred.(N. Car. )3£4.  debtors  do  not  unite  in   the  confenion, 

4.  Smith  V.  Majo,  83  Va.  910.  luch  judgment  1*  not  a  bar  loan  iction 

5.  Guyer  II.  Gu;er,  6  Houst.  (Del.)  against  all  the  joint  debton  upon  the 
430;  Gealy  v.  Gealj',  16  Pitts.  L.  J.  same  demand.  Ncn  Tork  Code  Cir. 
(Pa.)  IS3.  P">c,   -      "     - 

A  judgment  entered  against  a  defend-  Abb. 

ant,   whom  the  record  shows  to  have  Pupln,  55  Hun  (N.  V.)  335. 

tieen  dead  atthe  tin:>e  of  entrj,  will  be  Under    this    provision,  a  judgmfnl 

stricken  off.     Tobias  v.  Dorse;,  3  W.  confessed  b;  one  or  more  co-partncn, 

N.  C.  (Pa.)  15.  is  no  bar  to  an  action  in  equitj  bj  the 

I.  Collins  r.  Cronin,  117  Pa.  St,  35 ;  creditor    to  reach  and  approfmatt  to 

Brown's  Appeal,  86  Pa.  St.  514.  the  paj'ment  of  the  partnership  debt, 

T.  Gere  V.  Cayuga  Co.,  7  How.   Pr.  the  assets  of  a  partner  who  did  not  jwn 

(N.  Y.)  355.  in  the  confession,  and  afterward  died. 

8.  See  JuDGMBKTs,  vol.  II,  p.  149*-.  Harbeck  v.  Pupin.  123  N.  Y.  115. 

a.  Tripp  V.  Saunders,  59    How.    Pr.  In  Penntyl-oania,  on  a  joint  warrant 

(N.  Y.)  379;  Ballinger  v.  Sherron,  14  of  attornej,the  prothonotarj  majen 


N.J.  L.  144;  I  Lindley  OD  Partnership    judgment   against  the   surviTing  oM- 

'4th  ed.),  l)  474.  gors.     Croasdell  v.  Tallant,  S3  Pa.  St 

Where,  bj   statute,   a  judgment  bj     193.     But  if,  in  such  case,  judgn 


-infession  is  Invalid,  unless  the  instni-  entered  against  all  the  obiigots,it  it  ir- 

ment  authorising  its  entry  1*  signed  by  regular  and  will   be  set  aside.    Levis 

each  of  the  persons  against   whom   it  v.  Ash,  3  Miles  (Pa.)  no. 
authorizes  judgment  to  be  entered,  it        10.  Fairbanks  v.  Kreft,  43  Mo.  App. 

has  been  held  that  a  judgment  entered,  iii ;  McClcerj  tr.  Thompson,  130  Pa. 

where  two  persons  signed  a  confession  St.  443 ;  Jvogmbkte,  vol.  tl,  p.  I49>i' 

against   themselves    and    two    others,  Partnbkship,  voL  17,  p.  1041. 
being  void  as  to  those  not  signing,  was         A  confession  of  judgment  under  seal, 

equally  so  as  to  those  signing.     Chapln  In  the  name  of  a  partnership  and  of  1 

V.  Thompson,   ao  Cal.    681.    Bnt  see  member  of  the  firm,  is  binding  onlr  on 

next  note.  such   member.     Perth  Aroboy  Tena- 
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partnership  goods  can  be  taken  in  execution.*  Nor  can  a  trustee 
confess  judgment  against  the  trust  estate  *  The  managing  agents 
of  a  corporation  have  authority  to  confess  judgment  whenever,  in 
the  exercise  of  their  discretion,  they  deem  this  to  be  for  the  inter- 
est of  the  corporation.*    An  infant's  warrant  of  attorney    to 

Cotta  Co.'s  Appeal  (Pa.  1S89),  i;  Atl.  mcnt  will   be   reduced   to   the   proper 

Kep.  4.  aDiount.  Budd  v.  Shoch,  11  Fa.  Co.Ct. 

But  a  confesiion  of  judgment  made  Rep.  4S0. 
under  a  power  of  attorney,  executed  Yet,  where,  after  a  partnership  has 
under  seal  In  the  Rnn  name  by  a  mem-  been  dissolved,  such  a  note  is  executed 
ber  oE  the  firm,  will  be  held  valid  as  by  one  partner  and  judgment  entered 
against  all  the  members  of  the  Grm  on  thereon,  the  judgment  againit  the  Hrni 
collBleral  attack,  and,  in  the 'absence  of  and  the  other  partner  will  be  Etricken 
proof  that  all  the  members  were  not  off,  even  though  the  obligation  was 
consenting  thereto,  although  ■  partner  given  for  a  partnership  indcbtednesB  to 
cannot  usually  bind  bis  co-partners  the  plaintiffs.  McCleery  v.  Thompson, 
under  seal,  a  seal  not  being  requisite  130  Pa.  St.  443.  And  see  Conery  v. 
to  such  a  power  of  attorney,  Alex-  Rotchford,  30  La.  Ann.  691. 
snderr,  Alexander,  85  Va.  353.  Nor  will  such  a  judgment  bind  prop- 
Where  a  partner  asks  that  judgment  erty  aodgned  bv  the  firm  to  a  remain- 
may  be  opened  as  confessed  by  another  ing  partner,  under  terms  of  agreement 
mtniber  for  an  individual  debt,  an  issue  to  pay  firm  debts.  Mair  f.  Beck  (Pa. 
may  be  directed  as  to  the  existence  of  18S6).  1  Atl.  Rep.  118. 
■ach  partnership  and  whether  any-  A  judgment,  upon  ajudgtnent  note 
thing  is  due  by  the  firm  on  such  judg-  given  by  one  member  of  a  firm  for  a 
ment.  Perth  Amboy  Terra-Cotia  Co.'s  partnership  debt,  entered  against  the 
Appeal  (Pa.  1S89),  17  Atl.  Rep.  4.  other  partner  by  the  one  who  made  the 

A  judgment  confessed   in  an  action  note,  al^er  dissolution  of  the  firm  and 

against  two  partners,  first  by  one  part-  division  of  the  assets,  under  an  agree- 

ner  and    afterward    during   the  same  tnent  that  each  partner  shall  pay  half 

term  by  the  other,  is  valid  as  against  the  the  debts  and  pay  over  to  the  other,  half 

latter,  the  cause  of   action  not   being  the  moneys  collected  on  the  accounts 

merged   by   the  rendition  of  the  first  due  the  firm,  will  not  be  set  aside  for  a 

judgment.    Pitts  v,  Spotta,  86  Va.  71.  settlement  of  the  firm's  affairs,  where 

Where  one  of  two  partners  confesses  the  partner  entering  the  judgment  does 

ajudgment  on  a  note  given  by  him  tor  not  propose  to  collect  more  than  half 

monej  used  by  the  firm,  under  which  the  amount.     Stickel  f .  Null,  31  Pitta, 

the  judgment  creditor  purchases  prop-  Leg.  J-  N.  S.  (Pa.)  403. 

efly  of  the  firm,  and,  in  order  to  perfect  3.  See  Judgmknts,  vol.  u,  p.  149*. 

the  title,  both   members  subsequentlj  B.  Morawetz  on  Corp.,  f  430;  Sharp 

confess  a  judgment,  under  which  the  v.  Danville,  etc.,  R.  Co.,   iq6  N.  Car. 

creditor  again  purchases  the  property,  308;  19  Am.  St.  Rep.  533. 

no  fraud  being  intended,  the  title  of  the  A  judgment  confessed  against  a  cor- 

latter  will  be  good  as  against  another  poratlon  will  be  set  aside  when  autbor- 

credltor  of  the  firm.     Stevens  r.  Diehl,  Ixed  only  by  a  majority  of  the  stock- 

U7  Pa.  St.  416.  holders,   at   a    meeting  not    regularly 

The  assumption  that  judgments  are  called  and  without  the  sanction  of  the 
necessarilj'  entireties,  and,  Serefore,  if  board  of  directors.  Nimocks  v.  Cape 
void  as  tu  some  defendants,  void  as  to  Fear  Shingle  Co„  no  N.  Car.  30. 
alt,  appears  to  be  overthrown.  See  The  president  cannot  alone  or  joint- 
Freeman  on  Judgments  (4th  ed.),  4  557;  ly  with  the  treasurer  confess  judgment 
19  Am.  L.Reg.  (N.  S.)  673;  Black  on  against  the  corporation,  or  execute  a 
Judgments,  4  113.  See  also  Partmkr-  warrant  of  attorney  authorizing  an- 
s KIP,  vol.  17,  p.  1042.  other  to  do  so.    They  can  only  exer- 

1.  McCleery  ip.  Thompson,  ijo  Pa.  else  such  power  when  it  has  been  given 

8t.  443;  Ross  V.  Howell,  84  Pa.  St.  139;  to  them  in  express  terms  by  the  board 

Grier  v.  Hood,  35  Pa,  St,  43a  of  directors.     Adams  v.   Cross  Wood 

If  the  judgment  note  is  for  an  amount  Printing  Co.,  17  III,  App.  313;  Stokes 

greater  than  is  owing  by  thefirm,  judg-  v.  New  Jersey  Pottery  Co.,  4S  N.  J.  L. 
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In   Oregon.,  confcMion  ot  juOKnient    it,  when   sued,  it  ir  ---■-■-  "—  -- - 
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confess  judgment  against  him,is  void.'  A  judgment  confessed  by, 
or  under  the  warrant  of  attorney  of,  a  married  woman  is  invalid, 
unless  it  is  founded  on  such  a  contract  as  she  is  permitted  by 
statute  to  make.  In  that  case,  the  obligation  being  valid,  the 
warrant  of  attorney  and  confession  of  judgment  wilt  be  so  like- 
wise.* Where  the  judgment  against  a  married  woman  is  invalid 
in  the  first  instance,  it  will  not  become  binding  by  revival,  on  the 
principle  of  estoppel."  If  husband  and  wife  execute  a  bond  and 
warrant  of  attorney  to  confess  judgment,  judgment  cannot  be 

337 :  loHet  Electric  Llg-ht,  etc.,  Co.  v.  to  show  cause  against  it  sEcer  hit  on- 
Inealls,  23  III.  App.  45'   McMurray  -d,    jorltj.   And  if  his  defense  of  iniincr  it 

"-  -     ■  —i  M^.  ^     .. ";      ■         ■  '  ■■  ■ 

judenient 

t  be  made  by  the  person  who  at  equalW  waived  by  his  roluntaijconfu. 

the  time  sustains  such  a  relation  to  the  sion  of  judgment" 

corporation   as    would    authorize    the  I.  Koechling  v.  Henkel,  114  Pt.5t. 

service    of   a    summons     upon     him.  315  ;  Turner  v.  State  (Ala.  1890.9  ^ 

Miller  V.  Banic  of  British  Columbia,  3  Rep.  531 ;  Black  ou  Judgments,  \  ;5', 

Oregon   291;   Miller   v.   Oregon   City  "                       '    '           ....... 

Paper  Mfg.,  •tc,  Co.,  3  Oregon  34. 

Where  a  private  corporation  executed  '49'' 
Its  note  with  power  of  attorney  to  con-  For  the  itatutorr  extearioDi  of  ■ 
fess  judgment,  waiving  service  of  pro-  married  woman's  power  to  conhtct, 
cess,  etc.,  and  judgment  was  confessed  seeMARRixD  Woukn,  vol.  14,  p.  6091 
thereon,  it  cannot  object  that  it  was  In  Koechling  v.  Henkel,  114  Pi.Sl. 
not  served  vrith  process  In  the  partic-  3ij,  It  is  said;  "A  judgment  axAisaA 
ular  manner  provided  In  its  charter,  as  by  a  married  woman  was  absolntclf 
by  its  warrant  of  attorney  it  has  waived  void  at  common  law.  The  reason  vn 
•uch  service.  Millard  v.  St.  Fran-  that  she  possessed  no  power  to  ran- 
ds Xavier  Female  Academy,  8  111.  tract  ...  A  married  womin  m*' 
App.  341.  now  engage  in  business,  and  enter  into 

Upon  a  confession  of  judgment  by  a  contracts  in  regard  to  it,  or  the  tnin- 

corporatlon,  the  court  in  which  the  ac-  agement  of  her  separate  estate,  as  I11II7 

tion  is  pending  must,  of  necessity,  judge  m.ftmeiolt.     This  eitenslon  of  ber 

of  the  authority  of  any  natural  person  powers  necessarily  Involve*  the  nght 

who  may  appear  for  the  company  in  to  sue  and  the  liability  to  be  sued;  ind 

that  behalf,  whether  it  be  an  attorney  when  she  may  be  sued  she  ■na.j  con- 

at  law  or  an  agent  of  the  company,  and  fess  judgment."     In    this   case  il  wu 

Its  judgment  as  to  the  right  and  au-  held  that  a  confessed  judgment, rcgulir 

thorlty  of  the  person  so  appearing  to  on  its  (ace,  which  docs  not  show  that 

bind  the  corporation,  must  be  conclu-  defendant  was  a  married  woman,  and 

sive  in  all  other  proceedings  where  the  which  was  given  upon  full  coniidf™' 

■ame  judgment  is  drawn  in  question,  tion,  will  not  be  set  aside  on  the  objec. 

and    not    open    to    collateral     attack,  tion  of  a  subsequent  lien  creditor  that  il 

White  V.  Crow,  17  Fed.  Rep. 98.     See  wasconfessedby  amarriedwomin.snd 

also  OvpicsRS  (Private  Corpora-  not  for  a  purpose  within  the  act,  in  the 

TioNs),  vol.   17,  p.  149;  Judgments,  absence  of  any  complaint  against  it  bj 

vol.  11,  p.  149'*,  n.  I.  defendant.     See  also  Real  Estate  In. 

I.  Bennett  %<.  Davi^  6  Cow.  (N.  Y.)  vestment  Co.  ti.  Roop,  131  Pa.  St.4g6; 
„__..    ..    ™__..     _-    ^_    ^.   .._.  Singer  Mfg.  Co.  f.  Cole,  II  P».Co.a 

B.  Dorrance  I/.  Scott,  3  Whart  (Pi) 

.....  309;  39  Am.  Dec.  509. 

t  is  probably  too  In  Crenshaw  v.  Julian,  l£  S.  C>r. 

strong.    The  marked  tendency  of  the  283;  4  Am.  St.  Rep.  719,  it  wai  held 

authorities     ...     is  toregardajudg-  that  a  confession  of  judgment  by  a  Ina^ 

ment  against  an  infant,  duly  before  the  ried  woman,  which  had  been  twice  n- 

court,  as  valid  and  effectual  (or  all  pur-  vivedby  default,  became  valid.an  inter- 

|iOMB,unleia,{ndeed,timelagiven  tohim  veningconstitutionmakinglbedoctriac 
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entered  ag^nst  them  jointly,  because  the  warrant  of  the  wife  is 
void  ;  nor  against  the  husband  alone,  because  that  is  not  in  pur- 
suance of  the  warrant. 1  She  may  confess  judgment  for  her  debts 
contracted  before  marriage  ;*  though  not  for  her  husband's  debt* 
But  a  bona  fide  judgment,  confessed  under  a  warrant  of  attorney 
by  the  husband  to  secure  the  wife's  separate  estate,  will  not  be 
treated  as  void  because  of  the  legal  unity  of  the  parties.* 

7.  Fftr  What  Judgment  Hay  Be  Conftned. — It  has  been  held  in 
some  cases  that  the  confession  must  be  for  an  unconditional 
amount,  and  cannot  depend  on  a  contingency,  as  in  the  case  of  a 
surety  or  indorser ;'  but  in  many  of  the  states  the  rule  is  much 

of  estoppel  apply  to  a  married  woman,  hire  did  not  appear  upon  the  record, 

notwlthitandins  her  coverture.  a  judgment   confeased   bj-  a   mairled 

I.  Mendenhall  v.  Springer,  3  Hair,  woman,  to   lecure   the   repayment  of 

(Del.)  87.  money  l>orrowed  by  ber  to  atd  her  hua- 

But  in  ShaUcroM  -o.  Smith,   81    Pa.  band  In  hli  business,  was  void  as  to  her. 

SL  13],  It  was  held  that  in  such  a  case  4.  In  Williams'   Appeal,  47  Pa.  St 

tbe  bond  was  the  husband's  alone,  and  307,  the  court  said  :  "  Law  and  equity 

Judgment    as    to    him   chould   not   be  protecting  the  estate  represented  In  the 

■triclteD  off.  judgment,  we  will  not  lend  the  power 

S.  Travis  v.  Willii,  5«  MIm.  557.  The  of  the  court  to  Inquire  Into  tbe  fact  of 

court  there  said :  "  At  the  common  law,  marriage,  and  thus  destroy  the  fruits  of 

«rhen   the  effect  of  the  wife's  admission  the  judgment  in  !he  alisence  of  fraud, 

was  to  Impose  a  liability  on  the  bus-  while  the  wife   is  in  the  act  of  extend- 

band,   she   could   not  bind   him.     But  Ing  her  hand  to  reccire  the  fund  from 

when    the  statute   has  exonerated  the  the  court." 

husband  from  responsibility  on  the  So  in  Thomas  v.Mueller,  106  111.  4a, 
wife's  ante-nuptial  contracts,  no  solid  It  Is  said :  "There  can  be  no  question 
reason  Is  perceived  why  she  may  not  that  .  .  .  hadamplepower  to  con- 
allow  judgment  by  nil  dicit,  or  confes-  (ess  a  judgment  at  the  time  he  did  to 
alon,  especially  with  the  consent  and  his  wife,  and  that  she  could  avail  of 
concurrence  of  the  husband.  ...  all  the  benefits  it  conferred;  and  had 
We  have  been  referred  to  several  cases  there  been  no  note  under  which  to 
holding  that  the  wife  cannot  give  a  confess  it,  there  seems  to  be  no  ques- 
warrant  of  attorney  to  confess  judg-  tlon  that  it  would  have  l>een  valid  un- 
ment,  and  that  she  cannot  make  admis-  til  impeached  for  fraud — as  valid  as  If 
slons  competent  as  evidence  in  a  joint  confessed  on  a  note  admitted  on  all 
Butt  against  her  husband  and  herself,  hands  to  be  perfectly  valid  and  binding. 
Such  is  the  rule  where  the  admissions  If  he  owed  her  for  money  or  property, 
or  confescions  would  affect  the  hu«-  that  wag  a  sufficient  consideration  to 
band's  Interests.  Brown  v.  Lasselle,  6  support  the  judgment,  and  on  an  at- 
Blackf.  (Ind,)  '47 ;  jS  Am.  Dec.  135,  tempt  to  impeach  the  judgment,  the 
and  cases  there  cited.  The  rule  at  com-  true  question  should  be  whether  It  was 
mon  law  is  as  broad  a*  contended  for  confessed  without  sufficient  considera- 
by  counsel.  But  the  rule  has  its  foun-  tion  and  for  fraudulent  purposes." 
dation  in  the  principles  of  that  system  But  in  Counts  v.  Markling,  30  Ark. 
respecting  the  relations  of  husband  and  17,  it  was  held  that  a  judgment  by  con- 
wife,  and  the  effect  of  marriage  on  the  fesslon,  rendered  against  a  husband  In 
rights  of  the  husband  in  the  wife's  prop-  favor  of  the  wife,  is  void  ahd  will  be 
erty.  The  statute  here  relieves  thehus-  quashed  on  cff/fpr-ari. 
band  from  the  obligation  to  pay  ante-  On  a  bond  and  warrant  given  to  a 
nuptial  debts.  He  stands  In  relation  to  ftme  dum  tola,  who  afterwards  marries, 
them  as  a  stranger.  Her  confession  or  judgment  may  be  entered  in  favor  of 
admission  in  nowise  affects  his  rights."  baron  stud  femt.  Sheble  v.  Cummins,  i 

B.  Edwards  rr.  Edwards,  19  La.  Ann.  Browne  (Pa.)  151. 

(97.     And  see  Real  Estate  Investment  S.  Sterling  v.  Fleming,  53  N.  J.  L. 

Co.  V.  Roop.  131  Pa.  SL  496,  where  it  652,  where  it  was  held  that  an  accom- 

wa*  held  that,  though  the  fact  of  cover-  inodatlon  indorser  of  notes,  who  was 
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more  liberal.'  It  may  be  made  for  the  purpose  of  securing  fu- 
ture advances,*  but  cannot,  as  against  third  persons,  be  held  to 
meet  and  cover  new  and  distinct  engagements  subsequently  en- 
tered  into  by  the  parties.'  The  amount  for  which  judgment  is 
confessed  must  be  certain,  or,  at  least,  capable  of  liquidation.' 
The  question  whether  judgment  can  be  entered  on  a  note  before 
its  maturity.has  been  discussed.^  Judgment  cannot  be  confessed 
for  a  tort,*  but  it  may  be  confessed  for  a  debt  barred  tsy  the 


.     _  lortgage  mijr  be  held  u  a  tecnrhj  for 

was  no[  entitled  to  judgment  by  confea-  future    advRnces.      The   limitilioii  to 

sion  on  the  bond,  before  he  hod  paid  the  this  doctrine,  t  should  tbink  would  be, 

Dotes  Indorsed  \>y  him,  although  he  had  that  when  a  subsequent  judgment  or 

assumed  their  payment,  when  the  payee  mortgage  interrened.  further  adianwi 

of  the  notes  had  not  released  the  maker,  after  that  period  could  Dot  be  covered." 

the  sUtute  in  Neiu  Jeraty  providing  «,  In  Nichols  v.  He  wit,  4  Johns.  (N. 

that  the  afEdavlt  shall  set  forth  that  the  Y.)  43^,  It  was  held  that  the  action  of 

"debt  or  demand  for  which  the  judg-  a  justice,  tn   entering  judgment  on  1 

ment  is  confessed  is  justly  and  honestly  confession  for  such  sum  as  should  be 

due  and  owing  "  to  the  person  to  whom  awanted,  made  before  the  award,  w»i 

the   judgment  is  confessed.     See  also  erroneous.    And  see   Connay  v.  Hsl- 

Blackwell  -u.  Rankin,  7  N.  J.  Eq.  15a;  stead,  73  Pa.  St  354;  Cook  v.  Cooper, 

Sayre  11.  Hewes,  33  N.  J.  Eq.  651.  4  Harr.  (Del.)  189. 

1.  Sharp  V.  Danville,  etc.,  R.  Co.,  106  Where  a  power  of  attorney  intboriiet 

N.  Car.  308;  19    Am,   St.    Rep.   533;  a  judgment   to  be   confessed  for  "sn 

Miller  v.   Howry,   3   P.   &  W.    (Pa.)  amount  that  may  be  found  due  "  on  the 

374;  14   Am.   Dec.    330;    Stewart    -d.  note  therein  described,  and  is  in  laffl' 

Stocker,  i  Watts  (Pa.)   13$;  Allen  -v.  cient   form   Id  all   other,  partienUrt  to 

Norton,  60regon344;   Ford  «.  Elkln,  give  thecourt  juritdlctiooover  thcnib- 

a    Spears   (S.   Car.)    146;  NtTa   York  ject-matter  and  the  parties,  it  gives  tuf- 

Code   Civ.   Proc,,  $4    1373,1174.     See  ficient  authority  to  confeis  a  jndgmeol. 

Adams  i'.  Tator,  57  Hun  (N.  Y.)  301.  which  cannot  be  collaterally  impeached 

So,  a  confession  Is  valid  thoi^h  the  for   mere   Irregularity.      PatterMHi   ^■ 

judgment  Is  not  to  be  entered  up  except  Indiana,  1  Greene  (Iowa)  491. 

upon  the  happening  of  a  contingency.  In  Holden  v.  Bui!,  i   P.  &  W.  [I^.) 

Keep  ti.  Leckle,  8  Rich.  (S.  Car.)  164.  460,  it  was  held  that  judgment  could  be 

S.  Cook  V.  Whipple,  5.1;  N.  Y.  150;  entered  on  awarrant  of  attomey  con- 

14  Am.  Rep.  303;  Lansing  v.  Wood-  ditioned  forthe  paymentof  an  uniscer- 

worth,  I  Sandt.  Ch.  (N,  Y.)  43;  Stew-  tained  sum,  but   the   amODnt  must  be 

art  V.  Stocker,  1  Watts  (Pa.)  135.  liquidated  before  execution  csn  iisae. 

Where  B  note   on  which   judgment  Under ////oofj  Rev.St.,ch.  lio,t6t. 

had  been  confessed  was  given  10  secure  which   provides  that  any  person  m»y 

future  advances,  such  judgment  will  not  confess  judgment  without  process  for  1 

be  set  aside  because  the  judgment  ex-  debt    bona  fid«    due,   a  confMsion  of 

ceeda  the  advances  made,  when  it  ap-  judgment  entered  by  attorney,  for  itnt 

{lears  that  the  judgment  creditor  has  due  under  a  lease  containing  sulbortt; 

ncurred  indebtedness  for  which  further  for  any  attorney  to  confess  judgment 

advances  must  be   made   to  a  greater  for  the  tenant,  "for  any  rent  which  kiit 

amount  than  such  excess.    McDonald  be  due  by  the   terms  of  this  l«se."is 

f.  Chisholm,  131  111.  273.  void,  where  the  lease  provides  that  i" 

B.  Averlll   V.   Loucks,   6   Barb.  (N.  sums  paid  by  the  landlord  for  watcror 

Y.)  iq.  gas,  or  for  cleaning  the  demised  prem- 

In  Brinkerhoff  TI.  Marvin,  5  Johns,  ises,  shall  be  "somuch  addiiionalreol," 

Ch.(N.  Y.)  330,  it  is   said:    ''In  Liv-  since  power  cannot  be  given  to  coofm 

ingston  V.  M'Inlay,  16  Johns.  (N.  Y.)  judgment  on    an    unliquidated  clsim- 

165,  the  supreme  court  observed  tliat  if  Utile  c.  Dyer,  13S  111.  371. 

it  was  part  of  the  original  agreement,  a  B,  See   infra,  this  title,  Comfli**" 

judgment  may  be  entered  as  a  security  ■with  tie  Warrant, 

for  future  advances,  beyond  the  amount  B.  See  Judomkmts,  vol.  13,  p.  141^. 
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Statute  of  Limitations,  or  discharged  by  bankruptcy  proceedings, 
the  confession  in  that  case  constituting  a  waiver  of  the  defense.' 
The  subject  of  confessing  judgment  for  a  fraudulent  purpose  will 
be  considered  below.* 

8.  The  Affidavit.— An  affidavit  that  the  debt  is  due  should  ordi- 
narily accompany  the  confession  ;'  though  a  judgment  filed  with- 
out such  affidavit  is  valid  between  the  parties,  and  void  only  as 
to  creditors.*  A  substantial  compliance  with  the  statute  is  all 
that  is  necessary.'  The  question  as  to  the  affidavit  necessary  to 
prevent  the  operation  of  the  Statute  of  Limitations,  will  be  dis- 
cussed below,* 

9.  Ths  Statement. — The  requisite  of  the  statement  of  facts  out 
of  which  the  indebtedness  arose,  generally  directed  by  statute  to 
be  filed  with  the  confession  of  judgment,  has  been  discussed,  but 
some  later  additional  cases  are  given  in  the  note.' 


t.  See    infra,   thit    litle,   RtUtving  b«  given  to  the  provisions  ol  a  statute, 

Agaimt  ite  yadgment.  according  to  ita  object,  and  a  mere  lit- 

t.  Aldrich  11.  Mintnl,  II  Ind.  551.  eral   compliance   will   not   alwajs   do. 

4.  Caiej'   V.  Morgan,   114   Ind.  350;  The  statute  here  requires  an  aiSdavit 

Den  V.  Gaston,  34  N.  J.  L.  818.  of  one  knowing  the  fact.    And  there  is 

B.  Leaning  f .  Carpenter,  30  N.  Y.  no  presumption  that  a  stranger  knows 

447  ;  Mulford  v.  Stratton,  41   N,  J.  L.  the  fact,   unless   he  discloses  how  be 

466,  came  to  know  it.     A  plaintiff  taking 

In  McCabe  «.  Sumner,  40  Wis.  390,  judgment  on  a  warrant  of  attornej' can- . 
ft  is  said :  "  When  the  plaintiff  himself  not  be  allowed  to  cheat  the  statute  by 
makes  the  aHidavlt,  it  would  probablj  getting  the  affidavit  of  one  knowing 
be  sufEclent  merely  to  state  the  amount  nothing  of  the  matter,  not  disclosed  bj 
doe,  in  the  terms  of  the  statute,  be-  the  contract  itself." 
cause  he  is  presumed  to  know  the  pre-  A  judgment  was  held  not  to  be  void 
cUe  sum  due  upon  the  contract  which  because  the  affidavit  of  the  plaintiff's 
be  holds.  But  when  some  one  else  on  agent  did  not  state  his  means  of  knowl- 
his  behair  makes  the  afGdavit,  we  are  edge,  but  only  irregular,  and  the  court 
inclined  to  think  that  the  affidavit  will  not  vacate  it,  especially  where  the 
should  disclose  why  it  is  not  made  by  warrant  contains  a  release  of  errors. 
the  plaintiff,  and  we  are  quite  clear  Pirie  i'.  Hughes,  43  Wis.  531. 
that  it  should  state  the  means  of  knowl-  In  Missouri,  vhtrc  a  judgment  by 
edge  of  the  person  making  It,  within  confession  Is  rendered  under  a  power 
the  rule  of  Crane  v.  Wiley,  14  Wis.  6^8.  of  attornn;  from  the  debtor,  it  is  held 
It  is  true  tt)at  the  statute  doe*  not  in  that  the  affidavit  required  of  the  plain- 
terms  require  this,  as  in  the  verification  tiff  must  be  made  by  himself;  his  at - 
of  a  complaint;  but  the  reasoning  of  torney  in  fact  or  agent  cannot  make  it. 
that  case  applies  as  forcibly  to  the  af-  Bryant  v.  Harding,  19  Mo.  347. 
fidavit  annexed  to  the  complaint  In  f.  See  infra,  this  title,  Tkt  Jtidg- 
cases  of  confession,  and  the  necessity  ment. 

of  a  strict  rule  is  far  greater.     Without  T.  See  Judgments,  vol.  la,  pp.  1495, 

stating  his  means  of  knowledge,  a  per-  140/. 

son  not  a  privy  to  the  contract  may  The  statement  is  sufficient  if  it  con- 
well  be  presumed  to  found  his  affidavit  tains  enough  to  enable  creditors  and 
upon  the  tenor  and  effect  of  the  con-  others  to  investigate  the  bona  fides  of 
tract  only;  saying  no  more  than  the  thejudgment.  Atwater  c.  Manchester 
contract  says,  as  well  or  t>e(ter,  and  Shv.  Bank,  45  Minn.  341. 
giving  no  assurance  to  the  court  of  the  Under  A"™  Tork  Code  Civ.  Proc, 
Justice  of  (he  judgment,  which  the  con-  J  1274,  which  provldcE  thai  a  statement 
tract  itself  does  not  give.  Such  an  af-  for  judgment  bv  confession  must  state 
fidavit,  made  by  a  stranger  not  discloB-  conclselj'   the   facts  out  of  which  the 
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10.  Th«  lodgment. — If  the  judgment  is  for  an  amount  greater 
than  that  authorized  by  the  warrant  of  attorney,  it  is  void  as  to 
such  excess.'  If  it  is  entered  on  a  narr.  reciting  the  warrant,  but 
without  any  appearance  for  the  defendant,  or  formal  confession  of 
judgment,  it  will  be  set  aside  as  irregular.*  So  it  is  void  if  not 
entered  in  the  judgment    book.'     But  it  may  be  valid  though 


debt   arOBC,   a   statement   that   recites  of  •   meritoriouE  defenie,  it  hu  been 

tbat  the  debt  is  a  balance  due  plaintiff  held  that  the  appellate  court  will  pn- 

o(  various  Buini  loaned  and  advanced  sume   that  a  judgment  \>y  nonfcssion 

by  him  to  defendant  during  a  period  of  was    righlfullj   entered,  altbough   r~ 


nearly   two    jean,   including   interest  warrant  of   ailomey   appears   i 

upon  sucb  loans  and  advances,  ia  too  record.     Gibboney  v.  Glbboney,  3  IIL 

indeftolte.    Wood  v.  Mitchell,  117  N.  App.  312. 

Y.  439.  Although  It  Is  unnecessary  to  tet  out 

But   this  case  was  dUtlngnlsiied  in  the  warrant  or  its  proof  on  the  record, 

Tilleati.  Albright,  63  Hun  (N.Y.)  633,  the  judgment  must  show  that  the uj- 

wbere  it  was  held  that  a  statement  in  thoritj  was  verified,  and  sufUcient  10 

which  no  uncertainty  exists  as  to  the  authorize    the    particular    judgment. 

amount  due  for  moneys  loaned  between  Brown  v.  Little,  9  Ala.  416. 

specified  dates,  and  stating  how  much  Judgment  cannot  be  entered  before 

ts  due  for  principal  and  how  much  for  the  warrant  of  attorney  Is  actutlly  filed 

Inlereat,  sufficiently  complies  with  the  in  the  prothonotary's  office,  ChiLmltcn 

statute.  V.  Denie,  1  Pa.  81.411. 

For  examples  of  statements  held  sulli-  Parol  evidence  Is  admissible  ai  to  (he 

clent    under   the   statutes   of   various  precise  time  of  the  day  oq  which  judg- 

■tates,  see  Dullard  v.  Phelan,  83  Iowa  ment  was  entered  by  warrsDt  of  »tlor- 

{71;  Brown  v.  Miller,   II  Colo.  431;  ney,  in  order  to  avoid  it,  by  proof  of 

:iaf]in  Ti.  Dodson,  111   Mo.  195;  Hard  the  prior  death  of  the  defendanL   Lao- 

«,  Foster,  98  Mo.  197;  Mechanics' Bank  ning  c.  Pawson,  38  Pa.  St.  480. 

V.  Mayer,  93  Mo.  417;  Uzzle  n.  Vinson  S.  King  v.  French,  a   S»vj.  (U.S.) 

in  N;  Car.  138.  441. 

As  to  the  verification  of   the  state-  The  prothonotary  may  receive  wd 

ment,  see  Cook  v.  Whipple,  55  N.  Y.  file  a  warrant  of  attorney,  enler  jode- 

150;  14  Am.  Rep.  301;  Ingram  r'.  Rob-  ment  thereon  at  his  residence  after  oi- 

bine,  33N.  Y.  409;  88  Am.  Dec.   393;  fice  hours,  and  docket  it  the  neildij. 

Grattan   v.    Matteson,   54    Iowa    aig;  as  of  the  time  when  filed.    Polhcmu> 

Black  on  Judgments,  J  65.  Appeal,  31  Pa.  St.  338. 

The  motion  to  amend  the  statement  In   Schuster  11.  Rader,  13  Colo- 1^ 

Is  one   addressed  to  the  discretion   of  It  was  said:  "Discriminating  law  writ- 

the  court.     SymsoQ  v,  Selheimer,  105  ers  sp«ak  of  judgments  by  confession 

N.  Y.  660.  as  being   'entered,'   while  other  judg; 

1.  Davenport  v.  Wright,  ji   Pa.  St.  ments  are  spoken  of  as  being'givsn' 

393;   Adam  i>.  Arnold,  86  111.  185.   See  or  >  rendered.'    Such  ia  the  language ol 

McDonald  ti.  Chisholm,   131   111.  373;  the  code.      The   distinction  ii  aignifi- 

JuDOMSNTS,  vol.  13,  p.  149J'.  Cant.     At  common    law  the  giving  of 

Any   excess   Is  to  be  corrected    by  judgment  was  a  judicial  act  to  be  per- 

the  defendant   on  motion.    A  creditor  formed   only   by   the   court  silling  st 

not  a  party  cannot  Intervene  therefor,  stated  times  and  places.   .    .    .   Under 

Adam  v.  Arnold,  86  111.  185.  statutes  authoriiing  judgment*  by  con- 

A  judgment  confessed  under  a  war-  fession  in  vacation  through  Ihe  ;^eiKj 
rant  of  attorney  In  a  tax  collector's  of  Ihe  clerk,  there  being  no  judidil  de- 
bond,  must  be  for  the  whole  penal  sum,  termination  of  the  controversyi  the  set 
■nd  one  confessed  for  a  less  sum  will  of  giving  judgment  in  such  cases  !• 
be  stricken  off  and  execution  set  aside,  called  the  'entering'  rather  thin  tbe 
and  leave  given  to  enter  judgment  for  'rendering' of  judgment.  Neverthelew. 
the  full  penal  sum.  Com.  v.  Evans,  8  judgments  bv  confeBSion  are  Ihe  len- 
Pa.  Co.  Ct.  Rep.  665.  And  see  Den  tence  of  the  law  upon  the  matter  con- 
*.  Zellers,  7  N.  J.  L.  153.  talned  in  record,  the  matter  betngmp- 

«.  Lytle  f.  Colls,  37  Pa.  St.  193.  posed  to  be  so  plain,  bv  the  wrillen  sd- 

But,  In  tbe  absence  of  any  showing  missloa  of  the  defendant,  u  to  reqvi" 
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founded  on  an  unauthorized   instrument.*     It  may  include  the 
attorney's  fees,  if  that  be  authorized  in  the  warrant.*     If  it  fails 

to  comply  with  the  provisions  of  the  statute  under  which  it  is 

entered,  it  is  voidable   only  as  to    creditors,'   though  valid   as 

no  judicial  consideration.  Hence,  the  the  incliuion  In  the  judgments  to  be 
sentence  in  such  cuei  1b  not  required  to  confeised  of  "attome}''s  commigEions 
be  pronounced  by  the  court,  but  may  be  of  five  per  cent,  for  collection,"  the 
indorsed  bj-  the  clerk  upon  the  state-  debtor  cannot  be  compelled  to  ps^ 
ment,  and  entered  in  the  record  with-  such  commission  when  he  does  not 
out  anj  order  therefor,  except  the  dl-  dispute  the  claim  and  pays  at  maturity, 
rectlon  of  the  statute  itself,  when  the  Moore's  Appeal,  no  Pa,  St.  433. 
conditions  thereof  are  complied  with."  Where  a  failing  debtor  gave  certain 
An  entry  by  the  prothonotary  on  his  of  his  creditors  his  notes  for  the  sums 
docket  of  R  writ,  and  that  a  judgment  actually  due  tbem,  and  about  fifteen 
bond  was  filed  of  record  therein,  stating  per  cent,  of  their  amount  in  addition  aa 
the  particulars  and  the  date  of  entry,  Is  attorney's  fees,  with  a  power  of  attor- 
a  good  entry  of  judgment.  Heivele  u.  ney  to  confess  judgment  for  the  full 
Rapp,  7  S.  &  R.  (Pa.)  306;  Troub.  &  amount  of  the  notes,  Including  the  at- 
Hal.  Pa.  Prsc,  4  418.  And  see  Com.  torney's  fees,  the  attorneys  knowing  at 
v.  Conard,  I  Rawle  (Pa.)  149.  And  the  time  the  notes  were  glverr  that  the 
bis  omission  to  note  on  the  docket  the  debtor  was  insolvent, It  was  held  that, 
date  and  tenor  of  the  initrument  on  as  to  the  other  creditors  not  preferred, 
which  the  judgment  Is  founded,  ai  be-  the  amount  of  the  attorney's  lees  was  a 
twcen  the  parties,  will  not  vitiate  the  gift  to  the  preferred  creditors  and  fraud- 
judgment.  Montelin*  v.  Montelios,  ulent  and  void.  Hulsec.  Mershon,  115 
Bright.  (Pa.)  79.  ni.ja. 

If  the  judgment  Is  not  actually  en-  If  the  attorney's  fee  is  not  Included 

tered,   an   execution  Icaued  thereon   fs  in  the  judgment.  It  cannot  be  collected 

void  nnd  may  be  attacked  collaterally,  by  execution,    Mahoning   Co.    Bank's 

Ling  V.  King,  91  111.  571.  Appeal,  33   Pa.  St.  158;    McAllister's 

1.  A  judgment  by  confession  In  (orcl-  Appeal,  59  Pa.  St.  304. 
ble  entry,  entered  upon  a  warrant  of        Although  attorney's  fees  included  In 

attorney  contained  In  a  lease  duly  ex-  a  judgment  confessed  by  an   insolvent 

ecuted  under  seal  by  the  leasee,  Is  valid,  are  fraudulent  as  to  his  other  creditors, 

though  the  lease  was  executed  br  an  yet,  where  the  insolvent's  assets  are  not 

nnauthorlied  agent  on  the  part  of  (he  tufliclent  to  par  the  judgment  without 

lessor,  the  plaintiff.    Johnson  v.  Crane,  the  attorney's  fees,  the  other  creditors, 

3a  III.  App.  366.  not    being  harmed   thereby,   have   no 

I.  See  JuDcMaNT,  vol.  i3,  p.  149^-  right  to  complain.    Young  v.  Clapp, 

But  it  must  be  expressly  authorised.  147  111.  176. 

Sweeney  V.Stroud  (N.J.  1891},  15  Atl.  "    "' 

R«P-  '73-  -                     ^ 

Where  a  "reasonable  attorney's  fee"  34Barb.(N.  Y.)  116;  Dean  o.  Thatcher, 

Is  allowed,  it  is  for  the  court  to  deter-  33  N.  J.  L.  470. 

mine  what  is  reasonable.  Campbell  v.  In  Edgar  v.  Greer,  10  Iowa  181, 
Goddard,  117  III.  351;  133  III.  330.  it  is  said;  "The  proceeding  in  con- 
So,  where  a  client  confesses  judg-  fession  of  judgment  Is  a  special  one 
ment  for  t'ljoo,  in  favor  of  his  attorney  under  our  statute.  All  the  authority 
for  professional  services,  and  the  con-  the  clerk  has  to  render  judgment  on 
fession  merely  states  that  the  attorney  confession  Is  given  by  the  statute ;  and 
had  rendered  services  of  the  reasonable  unless  Its  provisions  are  strictly  com- 
value  of  (3,500,  the  receiver  of  the  plied  with,  the  power  of  attorney  under 
client  is  entitled  to  Innulre  into  the  which  the  clerk  acta  is  a  nullity."  See 
justness  of  the  attorney's  bill  and  re-  also  Bacon  1'.  Raybould,  4  Utah  357. 
duce  the  judgment  in  case  of  over-  The  distinction  would  leem  to  be  as 
chaige.  Sellgman  v.  Franco- Ameri-  stated  In  Freeman  on  Judgments  (4tfa- 
can  Trading  Co.,  17  Civ.  Pro.  Rep.  (N,  ed.),  %  557  r  "  Wliere  the  court  acU  with 
Y.)  343.  And  see  McAllister's  Ap-  the  parties  before  it  and  subject  to  its 
peat,  59  Pa.  St  304.  jurisdiction,  (he  judgment  which  it  ren- 
Where  a  judgment  note  authorlies  den  and  directs  to  be  entered  cannot, 
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between  the  parties.*  A  judgment  cannot  be  confessed  on  a  war- 
rant  of  attorney  more  than  a  year  and  a  day  old,  unless  an  affi- 
davit is  filed  showing  that  the  defendant  is  alive,  and  th»debt,  or 
some  portion  of  it,  is  still  due,  and  a  rule  of  court  or  order  of  judge 
in  vacation  must  be  obtained  granting  leave.*  Various  deci- 
sions on  the  Statute  of  Limitations  in  this  connection,  arc  set 
forth  in  the  note.*     After  the  entry  of  a  judgment  by  virtue  of  a 


the  lapse  of  i.  year  and  &  day— there 


eDtered  by  the  clerk,  without  first  being  ecution  of  the  warrant  of  tttoraev,  that 

directed  by  the  court.  It  may  be  eisen-  the  debtor  tome  part  of  it  is  itili  doe 

tial  that  every  pre-requUlte  of  the  Stat-  and  that  the  partici  are  alive.    (Liuh- 

ute  be  shown  to  exlet,  on  the  ground  ington  v.   Waller,  i  H.  BI.941  Anon- 

that  the  clerk,  being  a  mere  minilterial  ymout,6  Mod.  311;  Oades  v.  Wood. 


officer,  cannot  act  eiccpt  under  the  1 
dilioni  prescribed  by  the  statute." 

1.  Miller  v.  Earfe,  34  N.  Y.  no; 
Newsbaum  v.  Kelm,  34  N.  Y.  325; 
,  Plummer  v.  Douglas,  14  Iowa  69;  81 
Am.  Dec.  456 ;  Mavity  r.  Eastridge,  67 
Ind.  311 ;  Gardner  *.  Bunn  (HI.  1888), 
31  N.  E.  Rep.  614;  Coolbaugh  v.  Roe- 
mer,  30Mlnn.4J4;  Lee  r.  FiBg,37C«l- 

Jj8;  99  Am.  Dec,  171 ;  Arnold  *.  Mc- 
:orkle,  6  Baxt  (Tenn.)  301.     See  pre- 

S.  Hinds '».  Hopkins,  38  III.  344; 
Hamley  v.  Allaston,  3  Moore  C.  P.  G06 ; 
Juliet  V,  Harper,  i  Chit.  617,  and  note. 

In  Alldcilt  V.  First  Nat.  Bank,  m 
III.  App.  34,  It  was  held  that  a  judg- 
ment entered  by  confession  in  vacation, 
upon!  power  of  ""  '"'"'" 

e  than 


ward,  7  Mod.  93;  3   Salk.  333,  pi.  1   , 

f .  Hobson,  I  Chit.  Rep.3i4,in<l 

note;  i  Tldd's  Pr.  599,  and  49]  note 
(Phtla.  ed.  of  1838);  Grah»tn's  Pr. 
774.}"  See  also  Elliott  11.  Im,  ^ 
Mich.  igo. 

8.  Judgment  cannot  be  entered  on  1 
warrant  of  attorney  more  than  tKcntj 
"1,  withoDt  an  affidavit  stating 


ment.   Hullce  v.  Pickering,  z 
5SS;  9E.C.  L.  177. 

So,  after  the  lapse  of  eighteen  jesn, 
the  court  refused  to  permit  a  judgment 
to  be  entered  upon  a  bond  and  wamiit 
of  attorney  on  the  usual  alEdsvlt,  the 
presumption  being  that  the  band  vu 

_.._ paid.  Clark  ('.  Hopkins,  7  Johns.  (K. 

jrney  which  was  V.)  556. 
a  year  and  a  day  old,  will  By  rule  of  court  In  Penniyhania, 
not  be  set  aside  merely  for  want  of  an  If  a  warrant  of  attorney  to  enter  Judg- 
atfidavltihowlngthat  thedefendant  was  ment  be  more  than  ten  years  old  arc 
aiive,  and  the  debt  or  some  part  there-  less  than  twenty,  a  motion  muti  be 
of  unpaid,  but  some  equitable  ground  made  to  the  court  or  a  judge  thereoE, 
of  relief  must  also  be  shown.  See  also  for  leare  to  enter  judgment,  which  mo- 
Rising  V.  Brainard,  36  111.  79.  tion  must  be  founded  upon  an  affidavit 
In  Manufacturers"*,  etc,.  Bank  v.  St.  alleging  that  the  money  U  nnpiiil  and 
John,  J  Hill  (N.  Y.)  499,  Bronson,  J.,  the  debtor  living,  but  if  the  warrant  be 
said:  "  Within  a  year  and  a  day  from  more  than  twentyye2rBold,thereiniut 
the  date  of  the  warrant  of  attorney,  be  a  rule  to  show  cause,  which  miul  be 
judgment  may  be  entered  without  ob-  served  on  the  debtor,  if  he  isto  be  foiiDd 
taining  any  order  for  that  purpose,  but  within  the  state.  Troub.  &  Hal.  Pi. 
after  that  period  has  elapsed  there  " 
must  be  an  order.  Within  ten  years 
from  the  date  of  the  warrant  the  order 
may  be  made  either  by  the  court  or  a 
judge  at  ctiamben.  After  ten  3'ears  it 
can  only  be  made  by  the  court;  and 
a^er  twenty  years  It  will  not  be  made 
unless  notice  has  been  given  of  the 
*motion.  I  am  inclined  to  the  opinion 
that   there   should   be  notice  after  ten     126  Pa.  St,  396, 

years;  but  that  point  need  not  now  be        A  judgment  gainst  the  maker  ot ' 

considered.     Whenever    an    order    is    note,  by  confession  under  a  warraot  01 

necesMry — and  It  is    necessary    after    attorney  In  the  note  expreuly  waiving 
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nent  entered  on  a  bond  ind 
lore  than  ten  years  old,  with- 
'it  and  motion  as  required  bj 
ivill  be  allowed  to  btand  on 
filing  the  afKdavll  hkhc  fn  tvnt,  but 
in  execution  issued  thereon  will  be  lel 
iside  upon  the  petition  of  a  subsequent 
execution  creditor.  Woods  v.  Woodt, 
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warrant  of  attorney,  it  is  functus  officio,  and  no  other  judgment  can 
be  entered  on  it*  The  warrant  of  attorney  is  merely  collateral 
security,  but  when  judgment  is  entered  up  the  debt  is  merged.* 
11.  SelieTing  Againrt  the  Judgment. — The  question  as  to  how 
far  the  defendant  may  be  relieved  in  an  appellate  court  from  the 
effects  of  the  judgment,  is  one  involved  in  some  difficulty,  as  in 
some  cases  it  has  been  held  that  the  confession  is  in  itself  a  release 
of  errors  of  law  as  well  as  of  fact ;'  in  others,  and  perhaps  with 
more  reason,  that  the  defendant  may  take  advantage  of  substan- 
tial errors  in  the  entering  of  judgment.*  In  cases  demanding 
relief,  the  judgment  may,  in  the  lower  court,  be  stricken  off  or 
opened,  and  the  defendant  let  in  to  a  defense,  or  an  issue  may  be 
awarded  to  try  the  facts,  the  courts  of  law  having  power  to  grant 
equitable  relief  in  such  cases.'   Fraud  is  one  of  the  special  grounds 

error*   of  procedure,  will  not   be   Kt  C.  L..  460."     Bjles  on  Bills  (Sthed.),  § 

mside  because  such  judgment  was  ob-  154.      And  see  Motuwk   Bank  v.  Van 

tained  more  than  Bti}>«ars  after  the  date  Home,  7  Wend.fN.  Y.)  117. 

of  the  power  or  maturitj  of  the  note,  9.  Garner  v.  Burlecon,  36  Tez.  348 ; 

there  being  no   preiumptlon  that   the  Baata  v.  Clajr,  i  Lttt.  (K7.)  37  ;  Wilson 

power  has  been  revoked.  Crou  v.  Mof-  v.  Collins,  9  Ala.  137 ;  Hearn  v.  State, 

fat,  II  Colo.  310.    And  see  Morris  v.  6a  Ala.  318;   Mandeville  v.   Holer,   t 

Hannlck  CPa.).3i  Leg.  Int.  330.  Pet.   (U.    S.)    136;  Rush    v.    Halcyon 

But  in  Kempner  v.  LaneT  (Pa.),  37  Steamboat  Co.,  67  N.  Car.  47;  Jeffries 

\jt.a.  Int.   116,  It  was  held  that  an  un-  v.  Morgan,  i  Ark.  169. 

■«aTed  warrant  of  attorney,  to  confess  4.  Montgomerj   v.   Bamett,  8  Tex. 

judgment  attached  to  an  unsealed  note,  143  ;    Battelle    v.    Bridgeman,    Morr. 

does  not  prevent  the  Statute  ofLlml-  (Iowa)  363;  Edgar  v.  Greer,  7   Iowa 

tatlons  from  applying;  and  judgment  136;    Hopkins  v.  Howard,  i3  Tex.  7; 

by  confession,  upon  a  judgment  note  Portage  Canal,  etc.,  Co.  v.  Crittenden, 

notundereeal,  willbe  openedonmotion,  17   Ohio  436;  McCabe  i>.  Sumner,  40 

where  the  note  at  the  time  of  the  entry  Wis.  386. 

of  judgment  was /ri'iwa/<Kie  barred  by  ■.  McAllister's  Appeal,  59   Pa.   St, 

the  Statute  of  Limitations.    Loraw  u.  304;  Earnest  v.   HosUns,   100  Pa,  SC 

Ntsslej  (Pa.),  9 Lane.  L.  Rev,  177.  eei;  Walker  k.  Ensign,  i  111.  App.ti3; 

Judgment  cannot  be  entered  on  an  Stein  n.  Good,  11  j  III.  93;  McCabe  c. 

old  warrant  of  attorney  without  an  af-  Sumner,  40  Wis.  386 ;  Adam  v.  Arnold, 

fidavttof  the  altestfng  witness,  or  an  86111.  1B5. 

SLffidavit    verifying    his     handwriting.  One  who  Is   not   prejudiced   by  the 

Jones  V.  Knight,  i  Chit  743 ;  Apple-  judgment  cannot  Impeach  or  avoid  IL 

ton  V.  Bond,  i  Chit.  744.  Miller  -v.  Earle,  34  N.  Y.  no;  Freeman 

1.  Martin  v.  Rex,  6   S.   &  R.   (Pa.)  on  Judgments  (4th  ed.),  f  557. 

396-  Manufacturers',  etc.,  Bank  v.  Cow-  A  judgment   by  confession  upon   a 

den,  3  Hill  (N.  Y.)  461.  note  given  as  the  result  of  a  settlement  ' 

t.  Norris  v.  Aylett.  i   Campb.   329;  between    the    parties,  should    not    be 

Bell  V.  Banks,  3  M.  &  G.  15S;  43  E.  C.  opened  for  dcfcnte,  except  upon  evl- 

L.  141 ;  Mohawk  Bank  v.  Van   Horne,  dence  of  such  weight  and  clearneBS  a* 

7  Wend.  (N.  Y.)  117;  Byles  on  Bills  would  warrant  a  chancellor  In  decrec- 

<8th  ed.),  $  339.  ing  the  instrument  void  or  reforming 

"The  taking  of  a  cognovit  or  warrant  It    for    fraud   or    mistake.      EngHGh^l 

of  attorney  or  judge'i  order  from   the  Appeal,  119  Pa.   SL   533;   4   Am,   St, 

acceptor,   though   payable   by   Install-  Rep.  656. 

■Dents,  will  not  discharge  the  indorters.  The  refusal  of  the  court  to  open  a 

provided   the   last  InBtallroent   l>e   not  void  judgment  on  insufficient  evidence, 

postponed  beyond  the  period  when.  In  does  not  give  it  the   character  of   re* 

the  ordinary  course  of  the  action,  judg-  adjudicala.    Qulnn's   Appeal,  86   Pa. 

tnent  and  execution  might  have  been  St.  447. 

had,  Jayf.  Warren,  I  C.&P.  53^ ;  11  E.  In  an  application  to  open  a  judgment 
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on  which  relief  will  be  granted  ;'  so  where  there  is  a  substantial 

Entered  by  confeulon  in  tkvor  of  the  to  conresa  judgment,  which  u  done  be- 

aaaignee  of  a  bond,  if  it  appear  that  the  fore  there  is  a  breach  of  wamnlj  in 

mialgnee  advanced  monej  to  the  obligee  the    contract    of   (ale,    the    judgment 

upon  Ihe  security  of  the  bond,  it  Is  no  should  be  opened  and  the  purchueral- 

ground  for  relief  that  it  wKS  given  hj  lowed  to  plead  the  breach  of  wamntj. 

the    defendant  without   coniide ration.  Heist  u.  Kingman,  36  111.  App.^ 

but  for   the   purpose  of   enabling   the  That  in  a  case  of  doubt  the  defendant 

obligee  to  raise  money  upon  it.  Wcigley  will  be  let  into  a  defense  on  the  merib, 

V.  Coorade,  131  Fa.  St.  14;.  the  judgment  standing  meanwhile  u 

*  I  Kellogg  v.  Krauser,  14  S.  &   R.  security  for  the  plaintiff,  see  cases  cited 


(Pa.)  143;  16  Am.  Dec- 480,  It  was  held    in  Judghbi 

that  in  a  feigned  issue  to  try  the  validity         It  is   not       ,  ,     „ 

a  judgment  assigned  to  the  plalntili,     should  be  set  aside  and  the  defendant 


entered   by  warrant  of  attorney  upon  let  into  a  defense  at  the  term  in  which 

a  bond.  It  is  not  error   to  charge   the  judgment  was  entered,  if  no  laches  be 

jury  that  If  the  penon,  whoat  thellme  shown.      Heeney    c    Alcock,   9    IlL 

was  the  proprietor  of  the  bond,  after  App.  431. 

having  entered  jud^ent  upon  it,  had  The  defendant  ought  not  to  be  le- 
agreed  not  to  enter  judgment,  and  de-  quired,  as  a  condition  to  opening  and 
dared  to  the  otdigor  that  no  judgment  letting  him  plead,  to  bring  into  conrt 
had  been  entered,  the  effect  of  such  the  sum  supposed  to  be  due;  the  jndg- 
agreement  and  declaration  would  be  to  ment  may  be  allowed  to  stand  as  seen- 
render  the  judgment  null  and  void,  and  rity.  Page  v.  Wallace,  87  III.  84. 
it  would  b«  a  fraud  to  proceed  on  It  Affidavits  filedinsupportof  amotfoa 
under  such  circumstances,  provided  to  open  a  judgment  entered  by  con- 
the  assignee  had  notice  of  such  agree-  fession,  are  to  be  construed  most  strong' 
ment  before  the  assignment  1  and  It  is  ly  against  the  party  making  the  motian. 
not  necessary,  In  order  to  be  affected  Chicago  Fire-ProofingCo.  f.  PaitNat 
by  the  agreement,  that  the  assignee  Bank,  145  111.  481. 
should  have  notice  on  record  or  even  in  In  Roenlgk's  Appeal  (Pa.  1S86),] 
writing,  provided  II  la  full  and  could  Atl.  Rep.  99,  the  court  said:  "TbK 
leave  the  party  in  no  reasonable  doubt,  the  opening  of  a  judgment  entered  on 
Tilghman,  C.  J.,  said  ;  "  I  hope  it  is  a  warrant  of  attorney  is  a  mtlter  of 
not  now  a  matter  of  doubt  whether  a  sound  discretion,  is  well  recognized  b^ 
court  of  common  pleas  can  entertain  a  numerous  adjudged  cases..  Whethn 
motion  to  strike  out  or  open  a  judg-  the  court  below  had  exercised  sound 
ment  entered  on  a  warrant  of  attorney,  discretion  must  be  determined  bj  an 
or  to  order  a  feigned  issue  for  the  pur-  examination  of  the  whole  evidence. 
pose  of  ascertaining  necesaarr  facta.  If  That  is  not  furnished  us  in  the  preacot 
It  has  not  this  power,  miserable  indeed  case.  So  far  as  the  evidence  Is  prc- 
is  our  condition.  It  is  the  first  time  I  sented,  it  shows  a  clear  prepondennct 
have  heard  it  questioned.  It  is  and  against  the  averment  of  the  appellant 
has  been,  for  the  last  halt  century  The  burden  of  proof  rests  upon  him  to 
at  least,  an  undisputed  and  constant  establish  a  defense.  We  are  unable  la 
practice.  Great  frauds  are  often  com-  see  any  difference  in  principle  In  re- 
mitted under  color  of  these  bonds  gard  to  the  exercise  of  a  sound  diicre- 
and  warninU,  and  necessity  requires  tion,  whether  the  averment  be  a  deoiil 
that  they  should  be  investigated  in  a  of  the  execution  of  the  note  on  which 
summary  way.  In  some  of  the  states  the  judgment  was  entered,  or  whether 
they  are  absolutely  prohibited,  on  ex-  ft  l>e  a  denial  of  any  conridention,  or 
perience  of  the  abnse  made  of  them ;  whether  it  aver  a  failure  of  considen- 
and  they  could  be  nowhere  tolerated  tion,  or  a  fraudulent  use  of  the  obligt- 
wtthout  the  exercise  of  a  litieral  dlacre-  tion." 

tion   by   the   courts  in  inquiring   into  1-  Where   the    statement  is  InsoS- 

them.     Feigned   iasues   should   be  en-  clent,  that  fact  throws  upon  the  plain- 

couraged   l^cause   without    them    the  tiff,  in   a  proceeding  to  set  aside  the 

court  must  draw  the  trial  of  all  facta  to  judgment,  the  burden  of  proving  that 

Itself."  it  is  not  tainted  by  fraud,  and  that  snfE- 

Where  the  purchaser  of  a  machine  clent  facts  to  authorise  the  judpnent 

gives  his  notes  with  power  of  attorney  existed,  though  they  were  not  set  iMth. 
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failure  to  comply  with  the  statute  ;*  otherwise,  in  the  case  of  a 
mere  irregularity.*     But  when,  as  is  often  done,  a  release  of  errors 

Cordier  v.  SchloBs,  i8  C>l.  576;    Pond  An  order  Betting  aside  as  fraudulent, 

V.  Davenport,  44  Cal.  481.  judginents    confcBsed  upon   notes  aod 

Where,  En  an  action  to  set  aside  a  warrants  of  attorney',  will  be  sustained 

judgmcDt,  on   the  ground  that  It   was  by  the  appellate  court,  when  there  fs 

confessed  in  fraud  of  creditors,  there  is  such  ■  chain  of  facts  and  circumstances 

no  evidence  that  the  creditor  to  whom  welded  hj  the  evidence  bb  to  leave  no 

the  judgment  was  confessed  was  party  reasonable  doubt  that  the  debtor  was 

to  any  fraud,  the  judgcnenl:  must  stand,  preparing  the  way  <o  malie  an  aaaign- 

Unangst  v.  Goodyear,  etc.,  Mfg.  Co.,  ment  for  the  benefit  of  creditors  when 

141  Pa.  St.  137.  he  gave  the  notes  and  warrants.    Hide, 

Where  a  judgment  is  confessed,  and  etc.,  NaL  Bank  v.  Rebm,  37  111.   App. 

execution   levied  for  such  an   amount  17]  ;  116  111.  461. 

that  aubsequentjudgmentcreditors  lind  A  judgment    conreased    to   defraud 

nothing  to  levy  on,  a  combination  be-  creditors  is  voidable  by  them  in   what- 

tween  the  parties  having  been  proved,  ever  way  it  may  be  used  to  their  prej- 

fraud  will  be  established,  and  all  facts  udice.     Bunn  v.  Ahl,  39   Pa.  St,  387. 

tending    to    prove   such    combination  But   they  cannot   attack  such  a  jttdg- 

should  be  laid   before  the  jury.  Nus-  meat  on  the  ground  that  the  defendant 

bauni  V.  Louchheim  (Pa.  1885),  i  Atl.  in  it  was  overreached,  or  taken  advant- 

Rep.  391.     And  see  Kohn  v.  Meyer,  19  age  of  by  the  plaintiff  with  regard  tolls 

S,   Car.    190;  Chappel  1',  Chappei,   12  consideration.     Dougherty's  Estate,  9 

N.   V.  3is;  64   Am.  Dec.  496;  Exp.  W.&  S.  (Pa.)  iSg;  43  Am,  Dec.  336. 

Carull,  17  S.  Car.  446.  Ai  to  Betting  aside  a  judgment  for 

Though  the  statement  is  defective,  usury,  see  Bell  v.  Fergus,  53  Ark.  5^ 

the  judgment  may  be   valid  between  That  a  judgment  can  be  attacked  ior 

tbeparties,  so  as  to  authorize  the  cred-  fraud  only  by  an  independent  action, 

ilor  to  Impeach  a  fraudulent  transfer  and  not  by  a  motion  in  the  cause.  Bee 

by  the  debtor.     Neusbaum  v.  Keim,34  Sharp  i>,  Danville,  etc,,  R.  Co,,  106  N. 

■*.  Y.  335.  Car.  308;  19  Am.  St,  Rep.  533;  Uiale 

ApeUtion  to  open  a  judgment  en-  v.   Vinson    (N,  Car.  189a),    16  S.  E. 

tered  on  a  note  because   the  note  was  Rep.  6. 

falicly  represented  to  the  defendant  to  The  fact  that  an  Insolvent,  who  has 

be  for   $400.  while  it  was  in  fact  for  confessed   judgment  In   favor   of   one 

$4.000, wfalchis  theamountof  the  judg-  creditor,  expected   that   such  creditor 

ment,  is  equivalent  to  a  bill  to  reform  would   lend  him  enough  money  to  ef- 

tbenoteforfraudlnitBcreation,andthe  feet  a  compromise  with  his  othercred- 

rellef  prayed  for  will  not  be  granted  iters,  doe»   not  render  the  judgment 

on  the  unsupported  oath  of  defendant,  fraudulent,  where  there  is  no  evidence 

which  ia  directly  contradicted  byother  that  the  judgment  creditor  agreed  to 

testimony.     Rhine   v.    Swartley    [Pa.  make  such  loan,  or  that  he  had  any 

iSBg),  16  Atl.  Rep.  846.  other   object  than   to   secure  himself. 

Defendant  cannot  be  relieved  though  Young  v.  Clapp,  147  III.  176. 

judgment  was  without  consideration,  if  1,  Stein  r>.  Good,  115  III.  93;  Thomp- 

itwereconfeasedwithintent to  defraud  son  v.  Hintgen,  11  Wis.  113.     And  see 

creditor*.     Shallcrou  v.  Beats,  43  M.  J.  infra,  this  title,  Cemfliance  with  lie 

L.  177.  SlalHlt. 

But    the    fact   that    the  debtor   has  The  remedy  of  a  defendant,  for  irreg- 

other  creditors  does  not  render  fraud-  ularity  in  entering  judgment  under  a 

uieut  a  judgment  by  confession  on  a  statute,  should  be  sought  In  the  court 

just  debt.      Kitchen  v,  McCloskey,  150  where    the    judgment    was    rendered. 

W,  St.  376,     And  see  Columbus  Watch  Sipes   11.   Whitney,   30   Ohio    St.  69; 

Co. B. Hodenpyl,  wN.Y.  430;  Froth-  Gardner  v.  Bunn,  132  111.  403. 

ingham  v.  Hodenp^,  135  N.  Y.  630.  Only  a  party  thereto  can  be  heard  in 

The  execution  of  judgment  notes  by  such  a  motion.     Uizlc  v.  Vinson,  iii 

insolvents  to  a  creditor  is  void,  where  N.  Car.  138. 

Oiey  attempt  to  evade  the  assignment  i.  In  Adam  v.  Arnold,  86  111.  185,  It 

taw.    Hener  v.  Schaffner,  30  III.  App.  was  held  no  ground  for  setting  aside 

337.  the  judgment  that  the  note  sealed  and 
s8  C.  of  L.— 45                        706 
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is  incorporated  in  the  warrant  of  attorney,  this  will  waive  all  ins- 
ularities.* But  where  some  condition  is  inserted  or  append^ 
that  is  not  complied  with,  the  judgment  will  be  set  aside>  As 
the  record  imports  verity,  it  will  not  be  amended  or  changed  on 
motion  of  the  defendant,  on  affidavit  or  a  showing  by  parol  that 
the  judgment  was  not  entered  in  the  manner  or  at  the  time  it 
purported  to  be." 

12.  Effect  of  the  Confeaeed  Judgment. — A  judgment  by  confession, 
until  set  aside  or  reversed,  has  all  the  qualities  and  effects  of  a 
judgment  on  a  verdict.  It  concludes  and  estops  the  parties 
thereto  and  their  privies.*     The  effect  of  the  judgment  in  other 

pajable  at  a  particular  place,  nas  de-  A  judgment  entered  upon  *  wimnt 

icribed  in  the  declaration  as  unsealed  of  attorney  to  confess  judgment,  upon 

and  payable  generally.  a  breach  or  any  or  tbe  conditioDc  of  ■ 

Where  a  judgment  at  law  by  confes-  lease,  will  be  stricken  off  where  the  it- 

sion,  on  a  warrant  of  attorney,  appears  fendant  has  had  do  opportunity  to  bt 

regular  and  formal   according   to  the  heard  on  the  question  of  breachofcoa- 

record,  equity  will  not  interfere  with,  dition.     Secor  v.  Shippey,7  Pa.Co.Ct. 

or  Impeach  it,  on  the  ground  of  any  Rep.  555. 

alleged   irregularity  or  informality  in  In    a    judgment   note  containing  ■ 

entering  it  up,   but  will  consider  the  waiver  of  the  $300  exemption  allowed 

rights  acquired  under  auch  judgment  b^    law,    the   waiver   stands  upon  do 

as  valid  in  law ;  especially  where  sev-  higher  plane  than  the  rest  of  the  iKte 

eral  years  have  elapsed  since  the  judg-  and  one  who  has  signed  sucb  a  note 

tneot,  and   the  defendants  have  acqui-  can  defend  an  action  on  it  only  on  IIm 

esced  in  it,  and  In  the  execution  and  ground    that   his    signature  to  It  bad 

sale  under  it.     De  Riemer  t>.  De  Can-  been  obtained  by  fraudorthroughsome 

tlHon,  4  Johns.  Ch.  {N.  Y.)  85.  mistake.     Adams   u.   Bachert,  83  Pi. 

1.  Groll  V.  Gegenheimer,  147  Pa.  St.  St.  SM. 

i6j;  Black  on  Judgments,  ^  77.  "When  an  agreement  in  resuaint  or 

9.  If  to  amoneybond,  withawarrant  enlargement  of  the  right  of  eiecudon 
of  attorney  to  confess  judgment  there-  takes  place  between  the  parties,  it 
on,  an  agreement  or  condition  Is  ap-  should  be  made  part  of  theconditionof 
pended,  under  seal,  that  it  is  subject  tbe  iMnd  or  of  the  warrant,  or  tht  tub- 
to  tbe  conditions  of  another  agree-  ject  of  a  separate  instniment  under 
ment  between  the  parties,  judgment  by  seal;  for  parol  evidence  lo  contradict 
confession  if  entered  will  be  set  aside ;  or  to  construe  the  bond  differently  fron 
the  coart  not  being  able  to  inquire  if  the  plain  import  of  the  condition  oris- 
the  conditions  of  the  agreement  hare  dorsem en t  cannot  be  admitted."  Tronb. 
been  complied  with,  and  the  only  reme-  &  Hal.  Pa.  Prac,  f  44*.  ciliag  Shoe- 
dy  for  the  obligee  being  by  action  on  maker  v.  Shirtliffe,  i  Dall.  (U.  5.)  131; 
his  bond.  Harwood  f.  Hildreth,  34  N.  Stanton  u.  White,  3a  Pa.  St  ]ji: 
J.  L.  SI-  PlankinBon».Cave,a  Yeates(Pa.)H» 

A  sealed    agreement  that,   on  pay-  But   see  Greenawalt  v.  Kohne,  85  Fs. 

tnent  by  a  given  day  of  a  lees  sum  than  St.  369;  Baillie  v.  Kesaler,  6  W.  N.  C. 

the  real  debt  mentioned  in  the  con di-  (Pa.)  527. 

tion  of  a  bond  and  warrant  of  attorney  S.  Hansen   v.  Schleainger,  195   HI- 

to  confess  judgment,  the  bond  shall  be  230;  Roche  u.  Beldam,  119  tU.jra. 

void,  does  not  operate  as  a  defeasance  But  strangers  to  such  a  judgmtnlue 

or   discharge;  especially  if  such  pay-  not  concluded  by  it«   date  or  redtik. 

tnent  be  not  made  at  the  day.      Inman  Ther  may,  upon  a  complaint  selling 

v.  GHswoid,  t  Cow.  <N.  Y.)"i99.  forth  specific  averments  of  fraud,  Intro- 

Where  a  judgment  is  confesaed  upon  duce  oral  as  well  as  documentary  and 

terms  which  are  duly  entered,  it  is  in  record  evidence.  Schuster  v.  RJbller,  ij 

effect  a  conditional  judgment,  and  the  Colo.  310. 

court  will  take  notice  of  the  terms  and  «.  In  Bell  v.  Fergus,  jj  Ark.  536,  the 

enforce    them.     Wood   v.   Bagley,   13  court  said:  '■  But  it  it  contended  that 

Ired-CN.  Car.}83.  tbia  principle  U  not  applfcatrieiotlie 
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states  has  been  considered  already,  in  a  previous  section  of  this 
article.* 

XL  To  BBiae  OB  TXmxa  A>  Acnov. —Although  the  practice  of 
filing  regularly  a  warrant  of  attorney,  authorizing  an  attorney  to 

represent  a  party  in  bringing  or  defending  a  particular  writ,  has 
gone  into  disuse,  yet  such  a  warrant,  or  some  similar  power,  must 
be  produced  when  demand  is  made,  on  sufficient  affidavit  or  proof 
that  the  appearance  of  the  attorney  is  unauthorized  ;*  in  which 

defenle  of  usurer,  which  renders   void  It.     We  can  see  no  other  or  additional 

all    securities   affected    bj    it.     Manj  reason  why  a  judgment  by  confesiion, 

csBct  are  cited  to  support  this  conten-  in  conformitj  with  the  law,  should  be 

tion.     In    those   cases,  the   judgment*  set  aside  for  usurj,  than  there  would 

were  confessed  upon   warrantE  of  at-  be  if  there  had  been   a  judgment  ren- 

tornejor  judgmentnotes,  whlchformed  dered  In  an  adversary  suit  and  upon  a 

a   part  of  the  contracts  upon    which  regular  hearing  or  trial  by  the  court; 

the  jtidgment*  were  confessed,  and  by  and    there   Is   none.      The     principle, 

reason  thereof  were  tainted  with  uiury  whether  it  be  of  merger  or  estoppel, 

in    the   contracts.     Brown   v.   Toeil,  j  that  makes  judgments  conclusive  as  to 

Rand.  (Va.)   543;    16    Am.  Dec.   759;  any  defense  that  might  have   been  »et 

Fanning  v.  Dunham,  5  Johns.  Ch.  (N.  up  in  the  action  in  which  they  were 

Y.}  133 ;  9  Am.  Dec.  383 ;    Wardell  v.  rendered,   makes   them   conclusive   m 

Eden,3lohnB.  Cas.  (N.  Y.}  158;  Gil-  to  usury.     ...     If  it  does  not,  then 

bert  v.  Eden,  1  John*.  Cas,   (N.   Y.)  there  can  logically  be  no  end  to  lltiga- 

380;  Starr  v.  Schuyler,   3  Johns.   (N.  tion  In  which  the  defenae  of  usury  may 

Y.)  139;  Hewett  v.  Fitch,  3  Johns.  (N.  be  Interposed,   until  that  defense  is  es- 

Y.)  350;  Fleming  v.  Jencks,  13  111.  475;  tablished  by  a  judgment  of  the  court." 

Page  V.   Wallace,  87  III.  84:  Hindle  v.  See   also   Chicago    Fire-Proofing   Co. 

O'Brien,    i    Taunt.    413;    Roberts   u.  f.  Park  Nat.  Bank,  145  III.  481 ;  Sccrist 

Goff,  4  B.  &  Aid.  9a;  6  E.  C.   L.  403.  -v.  Zimmerman,  sj  Pa.  St,  446;   Brad- 

In  thosccases,  the  defendants  had  no  dee  v.  Brownfield,  4  Watts   (Pa.)  474; 

opportunity  to  plead — no  day  in  court.  Twogood    v.    Pence,     ai    Iowa    544 ; 

"nie  same   reason  existed  for  setting  Davidson    v.   Alexander,   84   N.    Car. 

aside    the    judgment    as     there    was  tiii ;   GoS  v.  Dabba,   4   Boxt.  (Tenn.) 

for  setting  aside  the   contracts.    The  300 ;   Apperson  v.  Gogin,  3   111.  App. 

judgments  were  mere  devices  to  evade  48^  Wood  v.  Bagley,  11  Ireci.  (N.  Car.) 

the  penalty  of  usury.     But  In  this  case,  83;   Sheldon  v.  Stryker,  34  Barb.  (N. 

there    was   no    agreement    (□  confess  Y.)  116;  Dean  v.  Thatcher,  33  N.  T.  L. 

judgment  at   tlie  time   the  loan,  con-  470;  Maralst  v.  Callller,  30  La.  Ann. 

tract,  note,  or  assignment  thereof,  was  1087;  Shufelt  v.   Shu  felt,  9  Paige  <N, 

made,  or  at  the  lime  the  mortgage  was  Y.)  137;  37  Am.  Dec.  381. 

executed.      Appellants    agreed    many  1.  See  sufra,  this  title,  JuritdUtien. 

year*    afterward  to  confess  the    judg-  S.  Weeks  on  Attorneys.  44  185,  193; 

ment    or     decree    In    question.    This  Standefer    v.    Dowlin,    Hemps t.    (tj. 

agreement  formed  no  part  of  ausurious  S.)  209. 

contract.  In  this  case  a  complaint  was  That  an  attomev  need  not.  In  the 
filed,  appellants  entered  their  appear-  first  Instance,  produce  a  warrant,  see 
ance,  and  by  their  consent  the  judg-  Osborn  v.  Bank  of  U.  S.,  9  Wheat.  (U. 
ment  or  decree  was  rendered.  They  S.)  738 ;  Penobscot  Boom  Corp.  n. 
had  an  opportunity  to  set  up  their  de-  Lamson,  16  Me.  124 ;  33  Am.  Dec.  656 ; 
tenses;  had  their  day  In  court  and  Bridgton  v.  Bennett,  13  Me.  410; 
knew  their  defenses  if  they  had  any.  Henck  v.  Todhunter,  7  HBr.&J.(Md.) 
Under  these  circumstances  there  is  no  375;  16  Am.  Dec.  300;  Field  v.  Pro- 
valid  reason  why  tbey  should  not  be  as  prietors',  etc.,  i  Cuah.  (Mass.)  11; 
mnch  precluded  from  impeaching  the  Farmers',  etc.,  Baok  if.  Troy  City  Bank, 
judgment  for  usury  as  for  payment  or  1  Dougl.  (Mich.)  457;  Hardin  v.  Ho- 
any  good  cause.  They  had  the  right  yo-po-nubby,  37  Miss.  ^;  O'Flvnn  ». 
to  waive  any  defenseol  usury  that  they  Eagle,  7  Mich.  306;  Silliman  v.  Boiger, 

._    _.__j  ,_..  j,^,-.. ,___,__  (  ^.  D.  Smith  (N.  Y.)  336. 

If   the   supposed   client   denies   the 
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retainer,  the  court  m«y  require  the  at-  poaes;  and  especiallj  the  judgmeoti  of 

tornej  to  produce  the  evidence  of   it.  others,  of  which  any  person  msji  obtain 

Clark  t>.  Wniett,  35  Cal.  534.  copies  who  pay»  for  them  atlbeclerk'i 

"~  *  a  mere  moUon  bj  the  opposing  offices,  might  often  be  put  in  suit,  ind 

t   sufficient.     Hellman    v.  monej  coerced  bj  theiu  without  leave 

3    Rich.   (S.   Car.)   364.  of  their  owner*.     These    end  similar 

See   King  of  Spain  v.  Oliver,  3  Wash,  practices  have  not  been  fallowed  b; 

(U.  S.)  439-  practitioners,  and  hence    warrants  id 

The  proper  course  on  failure  to  file  attorney  have  been  seldom  demanded. 

the  warrant  is  to  star  proceedings,  not  But  the  possibility  that  aucli  practices 

to  quash  the  writ.     Ideyer  v.  Littell,  3  may  grow  up  shows  the  wisdom  of  the 

Pa,   St.   177.     See   Keith  v.  Wilson,  6  law  in  restraining  them  by  warrants  of 

M°-  435  '\  35  Am,  Dec.  443.  attorney,  and  we  do  not  feel  ourseJTcs 

In  M'Alexander  v.  Wright,  3  T.   B.  at  liberty  to  dispense  with  them.    We 

Hoii.(K7.)  igi.it  is  said  :  "Therlght  to  cannot  say  that  either  the  provisions 

be  employed  and  appear  is  one  Uilng;  of  the  cdmmoa  Uw  or  these  statute* 

this    is    proved    by   the    license,    and  are  not  in  force,  for  we  find  no  rcpcaL 

the  Uw  under  which  it  was  granted.  Nor  can  we  say  that  they  are  obsolete, 

The  fact  of  being  actually  employed  is  while   the  reason   for   their  exiiience 

another  matter,  and  is  proved   bj  the  remains." 

warrant    of   attorney.      In    England,  In  Lynch  11.  Com.,  t6  S.  &  R.  (Pa) 

from  which  our  jurisprudence  is  de-  36S;   16  Am.  Dec.  582,  it  isaaid:  "A 

rived,   attorneys  must  have  a  general  power  of  attorney  is  never  given  or 

license  and  an  admission  in  court;  yet  filed   unless    demanded  by  the  other 

the  warrant  of  attorney  could  not  be  party,  which  does  not  happen  tn  one 

dispensed  with   in   cases  where  It  was  caseof  fifty  thousand,  and  then  if  pro- 

properly  demanded.    ,    .    .    Thia  war-  cured   after  demand   it   is  stlfficient.'' 

rant   of   attorney    originally   must   be  And    tee    En    f.   Gillespie,  3    Yerg. 

given   in  court — or  rather  a  party  in  (Tenn.)  335. 

open  court  must  appoint  his  attorney.  But   the  warrant  or  authority  need 

and  in  process  of  time  it  was  done  by  not  l>e  given   unless   due  reasons  are 

writing  en  fail,  and  even  a  warrant  by  set  forth  for  the  request  M' Alexander 

parol  has  there  been  held  good.    1^  v.  Wri^t,  3  T.  B,  Mon,   (Ky.)  1E9; 

regulate  tfaeae  warrants,  statutes  were  Savery  v.  Savery,  8  Iowa  117. 

enacted,  some  of  which  were  in   force  An  affidavit  stating  only  (he  afSanfl 

In  this  country,  and  have  continued  so  belief  in  tfae  grounds  of  his  motion  b 

aince  our  separation,  and  are   retained  not  sufficient.     Valle  v.  Picton,  91  Mo. 

In  our  code,  1  Dig.  L.  K.  laj,  136.     It  aoT. 

hag  been  urged  that  those  laws  are  In  State  v.  Houston,  3  Harr.  (DeL) 
obsolete,  and  the  Ions  disuse  of  the  zo.  It  is  said  :  "  In  our  practice,  there- 
practice  of  warrants  of  attorney  both  fore,  the  court  would  expect  some 
In  Virginia  and  this  state,  and  indeed  ground  to  belaid  by  affidavit  or  other- 
in  other  states  of  the  Union,  has  been  wise,  before  they  would, at  theinstance 
urged  as  a  reason  why  these  statutes  of  the  defendants,  require  the  plain- 
or  the  provisions  of  the  common  law  tlfTs  attorney  to  prcMluce  a  written 
are  not  In  force  In  this  country,  or  are  warrant  or  other  proof  of  his  autborilj. 
become  obsolete.  We  admit  that  such  Doubtless,  where  fraud  was  suggested, 
warrants  have  been  seldom  used  for  a  and  especially  if  a  minor  was  cob- 
great  length  o{  time,  and  our  adjudged  cerned  and  tn  danger  of  being  injured 
cases  are  silent  on  the  subject.  This  by  an  unauthorized  proceeding  before 
silence  Is  loud  testimony  in  favor  of  us,  we  would,  for  the  protcctioD  of 
the  integritv  of  the  profession,  for  either  guardian,  ward  or  defendant,  ia- 
when  the  anuses  are  considered  which  quire  into  theattorney's  authority ;  lod 
might  arise  without,  and  which  are  would.  If  the  case  required  it,  t-f^l 
Intended  to  be  restrained  by  warrants  other  remedy  than  by  merely  strfting 
of  attorney,  the  necessity  of  them  must  off  the  suit 

have    been    superseded    more    by   the  So,  In  McKlernan  t>.  Patrick,  4  How. 

correct  practice  of  the  profession  than  (Miss,)    335,    the    court    aaid:    "Our 

by  any   other  cause.     Attorneys   and  practice  does  not  require   the  warrant 

counsel  might  often  use   the   securities'  of    attorney    known    In   the    English 


of  others  which  fall  into  their  hands,  practice,  and  at  one  time  required 
and  use  their  names  in  actions,  with-  here.  But  when  it  becomes  necessary 
out  their  consent,  for  fraudulent  pur-     for    the    end*    ol    justice,  where  it  u 
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case  the  burden  of  proof  is  on  the  party  attacking  the  author- 
ity, the  presumption  always  being  that  an  attorney  who  regularly 
appears  has  the  right  so  to  appear.*  (See  also  Attorney  and 
Client,  vol.  i,  p.  42.) 

shown  to  the  court  that  injury  or  op-  A  writ  of  error  doe«   not  He  to  the 

pre«sion  is  happening,  or   is  likelj  Co  refusal  of  the  court  to  admit  an  attor- 

htppen,  the   court  will  interpose  and  nej-  for  lack  of  proper  authority.     £* 

require  in  attorney  to  show  hia  author-  /.  GillcKpie,  3  Yerg.  [Tenn.J  325. 

it;  for  appearing  as  the  attorney  of  a  1.  Norberg   v.    Helneman,   m  Mfch, 


party,  and  grant  relief  where  injury  U     aio;    Schlitz  v.  Meyer,  61    V/i 
r   by   fraud,   accident  or   mistake,     Valle  v.  Picton,  91 


418; 


.n  the  appearance  of  an   attorney 
authorized  to  do  what  he  has  done  in 
that  character," 

In  Day  v.  Adams,  63  N.  Car.  J54,  it 
was  held  that  letters  written  by  the 
client  to  third  persons,  In  which  no 
particular  suit  wai  specified,  which  ei- 


In  Valle  v.  Picton,  91  Mo.  ^07,  the 
court,  by  Norton,  C.  J.,  said  :  "  It  also 
appears  that  defendant  iiled  a  motiOD 
to  dismiss  the  cause,  on  the  ground 
that  the  suit  was  instituted  without  (he 
authority  of  plaintltT.  This  motion 
was  accompanied  by  the  affidavit  of 
pressed  gratllicatlon  that  a  certain  per-  defendant,  stating  that '  he  bad  good 
SOD  had  been  employed  In  some  con-  reason  to  believe,  and  does  believe,  and 
troversy  between  the  plaintlfT  and  the  does  so  kver,  that  the  cause  has  been 
present  defendant,  did  not  supply  the  begun  by  H.  A.  Clover,  without  the 
want  of  the  power  of  attorney  re-  knowled^,  sanction,  or  authority  of 
quired  by  statute  to  be  filed.  plaintifr,  and  against  her  wishea,  and 


1  affidavit  by  the  plalntlfTs 
agent,  as  to  facts  canaliluting  authority, 
was  held  sufficient  in  Hughes  v.  Os- 
bom,  41  Ind.  450. 

A  party  has,  of  course,  the  right  to 
impugn  the  authority  of  one  who  claims 
to  be  his  altorney.  Handler  v.  State- 
lor,  IJtt.  Sel.  Cas.  (Ky.)  ifc;  Legere 
V.  Richard,  10  La.  Ann.  669. 

""  '  '    '  Jit'^;  ' 


■e  foci 


t  be  issued  « 


does  believ 
thereof  she  would  not  sanction  the 
same.'  The  motion  was  overruled  on 
the  day  it  was  filed.  It  was  held,  and, 
we  think,  properly,  by  the  court  of  ap- 
peals in  Valle  i'.  Picton,  16  Mo.  App. 
178,  that  no  error  was  committed  in 
this,  because  the  affidavit,  which  only 
sUted  the  belief  of  the  affiant,  did  not 
tend  to  overcome  the  presumption 
the  professional  obligation 


m  warrant.      Gonnlgal  v.  Smith,  6  of  the  attorney,  and   might  be   s 

Johns.  (N.  Y.)  106.  marlly  disposed  of  and  that  such  affi- 

A  rule  on  the  plaintiff's  attorney  to  davit  did  not  fall  within  the  principle 

file  his  warrant  should   be  moved  for  of  the  case  of  Keith   v.  Wilson,  6   Mo. 


stated  DO  specific  facts, 
from  which  the  court  itself  might  be 
Induced  to  doubt  the  attorney's  au- 
thority to  appear  for  the  party.  In  the 
case  above  referred  lo  there  was  a 
complete  showing  of  such  facts." 


before  the  plea  U  pleaded.  Sheetz 
Whitaker,  7  W.  N.  C.  fPa.)  J70;  Mer- 
cier  V.  Mercler,  a  Dall.  (Pa.)  143. 
Therefore,  it  is  too  late  after  the  cause 
ii  at  issue.  Campbell  v.  Galbreath,  j 
Watts  (Pa.)  4^3;  Rowland  *.  Gardner, 
69  N. Car,  53.  And  see  Reece  v.  Reece, 
M  N,  Car,  377.  That  the  rule  is  of 
course,  on  the  attorney  to  file  his  war- 
rant, see  Dunn  v.  Stone  Co,,  11  W,  N. 
C.  lPa.l  95,  Contra,  Com.  v.  Serfasa,  3 
Del.  Co.  Rep.  (Pa.)  418;  5  Pa.  Co,  Ct. 
Rep.  139. 

The  warrant  need  not  be  under  seal 
nor  attested  by  witnesses,  Grubb  v. 
Serrill,  1  Del.  Co.  Rep,  (Pa.)  141;  but 
thould  be  executed  in  accordance  with 
the  law  of  the  forum,  t  Clark  (Pa.)  Cannerv 
482.  Rep,  363. 

As  to  a  warrant  tiled  by  a  wife  alone.        As  to  the  effect  of  appearance  and 

see  Stoner   v.   Becker,   15    W.   N.  C.    the   rights   involved    In    retainer,    see 

(Pa.)  519.  Attornby  and  Client,  vol.  i,p.95z. 
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an  attorney  appear  and  judgment 

itered  against  his  client,  the  court 
lot  setit  aside,  though  the  attorney 
10   warrant,  if  he  be  solvent,  and 
to  respond  in  damages  for  his  of- 
Sciousness.     Governor    v.    Lassiter,  83 
N.  Car.  38.     See  Magnolia,  etc..  Fruit 
iuerne(Cal.  iS9a),3i  Pac. 
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WARRANTS.  Dab  si  TviHti. 

WAAKAXTB. — (See  also  Arrest  (in  Civil  Cases),  vol.  i.p. 
719;  Arrest  (in  Criminal  Cases),  vol.  i,p.  730;  Criminal 
Procedure,  vol.  4,  p.  729  ;  Escape,  vol.  6,  p.  8s3rf,-  False  Im- 
prisonment, vol.  7,  p.  661 ;  Justice  of  the  Peace,  vol.  12,  p. 
391  ;  Malicious  Prosecution,  vol.  14,  p.  16;  United  States 
Commissioners,  vol.  27,  p.  546.) 

I.  Definition  710.  4.   Warrant  of  Commilmml  (Sm 

II.  Kioda  of  Warrmnta,  710.  Mittimus,  vol.  15,  p.  691).  7JS- 

I.   Warranto/  A rrtst.'jio.  s.  Dtatk     Warrant     (See    Sin- 

a.  Definition,  710.  TINCE,  vol.  II,  p.  tO&(),  735. 

b.  Horn    Obtained  —  Tie  Com-            6.    Warrant   of   Sntrodition   [Set 

Extradition,  vol.  7,  p.  S98),  73J. 
Bamirnftcj  (Sec 

717.  DANKRUFTCY.  VOl.  J,  p.  ft]),1Zi- 

(a)  Deseriftion    of    Offense,  9.   Tan   Warrant  (See  Takaiioii, 

7»o.  vol.  as,  p.  *94),  735. 

(3)  Dirtctitn  and  Authority,  10.  Municipal    Warrant!   (See 

713.  Counties,  vol.  4,  p.  36a;  Mc- 


(4)  Seal— Signature  —  Date,  nicipal  Sbcuritiu,  voL  15.  p. 

7a6.  i3o6),  735- 

d.  Bxecation,  719.  11.  Dividend  or  fnlerett  Warra*!, 

(I)  Generally,  1^9.  735. 

(a)  Baekinff     or    tndorung  I3.  Land     Warrant    (See    Piatic 

Warrautt'jVi.  Lami>s,  vol.  19, p.  305;  SmrTEO 

«.  Return.  730.  LamdWarkamt,  voL21,p.709J, 

/.    Waiver  of  Irregularities  in  715. 

^orm  aii«  Service  of  War'  13.  Laudlord''s  Warrant,  ni- 

rant.  Til.  14.    Warrant    of    Attorney  {'^ 

a.  Bend  Warrant,  734.  Warrant  of   Attornst,  toL 

3.  5earf*      Warra*/     (See    CoN-  aS).  735. 

stitutional    Law,  vol.   3,    p.  15.   Warrant    to   Sue  and  De/na, 

670!  Sbarchis  and  Skizurbs,  735. 

vol.  ai,  p.  955),  735.  16.  Dock  Warrant,  736. 

L  Dmthitio».— The  term  warrant,  in  its  most  comprchensve 
sense,  means  a  writ  or  precept  from  competent  authority,  in  pur- 
suance of  law,  directing  the  doing  of  an  act,  and  addressed  to  an 
officer  or  person  competent  to  do  the  act,  and  aflording  him  pro- 
tection from  damage  if  he  does  it.* 

n.  KunnoTWAXBAVTS — 1.  Warrant  of  Armt — a.  Definition. 
— A  warrant  of  arrest  is  a  writ  or  precept  issued  by  a  magistrate, 
justice,  or  other  competent  authority,  addressed  to  a  sheriff,  con- 
stable, or  other  officer,  commanding  him  to  arrest  the  body  of  the 
person  therein  named,  and  bring  him  before  the  magistrate  or 
court  to  answer,  or  to  be  examined,  touching  some  offense  which 
he  is  chained  with  having  committed,* 

1.  People  V.  Wood,  71  N.  Y.  371.    A  9.  Black's  L.  Diet, 

general    name     for     various    judicial  The  itaiutes  in  some  of  the  lUtait- 

writicgs    authorizing    oflicerB    of    the  fine  the  term.     In  [he  Alabama  Code, 

courts   to   make   arre»tB,   eearches,  or  ch.  3,  art.  t,  4  4159,  a  warrant  oFirrn' 

seizures,  or  do  other  like  acts  In  aid  is  defined  lo  be  "an  order  In  wiilisg 

of  the  administration  of  justice.     Ab-  Issued   and    signed    by    a   nugts'i"' 

bolt's  L.  Diet.  stating  the  substance  of  the  comfdaint, 
710 
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b.  How  Obtained— The  Complaint. — The  party  who  knows 
or  suspects  that  a  public  offense  has  been  committed,  goes  before 
a  justice  of  the  peace,  or  other  officer  competent  to  issue  warrants 
of  arrest,  together  with  such  witnesses  as  he  may  produce,  and 
lays  before  him  his  information  and  that  of  his  companions,  set- 
ting forth  the  grounds  on  which  the  application  for  a  warrant  is 
based.* 

By  the  federal  constitution,  the  warrant  may  not  issue,  except 
upon  "  probable  cause  supported  by  oath  or  affirmation."  Similar 
provisions  are  found  in  the  constitutions  or  statutes  of  the  several 
states* 

directed  to  a  proper  officer,  and  com-  dde  In  Buch  townibtp.     SUtev.  Hawet, 

minding  him  to  «rre»t  the  defendant."  65  N.  Car.  301. 

And  according  to  Ntvi   Tark  Code  Id    Conrntctimt,   a  juiUce's  warrant 

Crim.Proc.,cb.  11,  4  151,  "a  wairant  of  for  the  arrest  of  a  criminal  upon  the 

arreat    li    an    order  In  writing  In  the  complaint  of   a  grand  juror,  must  be 

name  of  the  people,  signed  bj  a  magls-  signed   and    Issued   hj   the  justice   to 

trate,  commanding  the  arrest   of   the  wbom    the    complaint    Is    addressed. 

defendant."  Terry  v.  Johnson,  37  Conn.  31. 

1.  The  local  statotcs  designate  the  The    charter    of  the    cltj-  of   New 

officers  who  mar  issue  warrants  of  ar-  Haven  provided  that  "  process  should 


ferred  upon  justices  of  tbe  peace,  cor-  court  when  signed  and  Issued  bj'  the 
para  tion  officers  clothed  br  law  with  judge,  clerk,  or  cit^  attornej."  It«~~ 
the  powers  of   a  justice  of  the  peace,    held  that  the  attorney's   signature  t( 


and  tbe  judge*  of  certain  courts.  warrant  for  the  arrest  of  the  defendant 

In  Illinois,  a  warrant  for   tbe  arrest  was  the  act   of  the  court,  and  that  tbe 

of  persons  found  gamUIng   ratty    be  case  was  not  affected  bj  the  fact  that 

granted  hj  a  judge  of  a  circuit  court,  he  had,  as  attorn»,  signed  and  Issued 

Peoplei>.  Copelj,  4  Crim.  Law  Mag.  the    complaint.     State    d.    Dibble,  59 

&  Rep.  187.  Conn.  168. 

In  iSassachmsalta,  a  justice,  or  spe-  In   Vermeul,  when  a  proceeding  In 

clal  justice,  of  a  district  court,  maj  re-  court  is  in  progress,  which  at  a  certain 

ceive  complaints   and   issue   warrants  stage   requires,  in  regular  furtherance 

when  the  court  is  not  in  session  ;  and  it  thereof,   that  a   warrant  should  issue. 

Is  to  be  presumed  that  the  justice  acted  the  clerk  ma^  issue  tbe  same  without 

within   the  authority  given   him,  and  anj  order   of   court   to  that   end;  so,  ' 

that  the  court  was  not  in  session.  Com.  when  the  court  receives  the  preseot- 

T>.  Lynn,  154  Mass.  405-,  Com.  V.  Bnisle,  ment  of  a  grand  jurj  and  causes  the 

a 5   Mass.  117;  Hjde   v.   Mallej,   lai  same  to  be  filed  and  it  becomes  a  record, 

ass.  388.  it  carries  with  it  all  the  authority  which 

Id  Alabama,  a  warrant  Issued  by  a  Is  required  from  the  court  to  tbe  clerk, 

notarr  public  as  en  oficio  a  justice  of  taken  In  connection  with   the  statute 

the  peace, after  the  expiration  of  his  (Rev.Lawsof  Kemon/,  4819),  to  issue 

term  of  office,  has  no   legal   validity,  warrants,  in  term  time  or  vacation,  for 

and  does  not  authorize  an  arrest  by  an  the  arrest  of  the  person  indicted.  /■  rt 

officer  into  whose   hands  it  is  placed,  Durant,  69  Vt.  176. 

unless  Tacts  are  shown  which  are  suffi-  Biamlnation  of  Wltneaaas — Pnbllollr. 

dent  to  uphold  the  acts  of  the  notary  — When  a  magistrate  entertains  an  in- 

as  BD  officer  ffe/icfo.     Cary   v.   State,  formation  or  application  for  a  warrant, 

76  Ala.  7S1.  he  does   not  hold  a  court  within  Nt-a' 

A  warrant  for  an  offense  within  the  Tork  Code  Civ.  Proc,  4  5,  providing 
jurisdiction  of  a  justice  of  the  peace,  that  "  the  sittings  of  every  court  in 
under  the  A'urM  Curc/iiia  Act  of  1868-  this  state  shall  be  public,  and  every 
1869,  ch.  17S,  <ub-ch.  4,  \  6,  maf  be  citizen  shall  freely  attend  the  same,''' 
luued  by  a  justice  who  does  not  reside  and  may,  therefore,  examine  the  wit- 
la  the  township  where  the  offense  was  nesses  on  such  application  privately. 
commiiled,  but  it  must  be  returned  be-  People  v.  Cornell,  17  N.  Y.  Supp-Ssg, 
fare,and  triedby,a  justicewhodoesre-  S.  U.  S.  Const.,  Amend.   IV.     See 
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BIythe  V.  Tompkins,  3  Abb.  Pr.  (N.  Is  founded.  The  maglsfrate  can  tbcn 
Y.  Supreme  Ct.)  468 ;  Paine  v.  Barnes,  judge  for  himself,  and  not  trnrt  a 
5  Barb.  (N.Y.)  46s;  Vannattai>.  State,     the  judgment  of  another      '     ' 


31  Ind.  3io;  Haskins  v.  RaUton,  69  ficient  and  probable  cause  eiiite  fc 
Mich.  63;  Turner  v.  People,  33  Mich,  issuing  a  warrant  It  is  possible  tbi 
363;  People  V.  Staples   (Cal.   logi),   17     by   exercising  this  degree  of  c 


;.  Rep.  513 ;  Com.  i^.  Farrell,  8  Graj  some  guilty  persona  may  escape  public 

IS.)  463.  prosecution,  but  it  is  better  that  (ont 

'    "         -■-  '   'tit  may    tie  e^IHt   ones   should   escape  than  that 

blic.    Hui  


sworn  to  before  a  notary  public.  Hun-  many  innocent  pertons  should  beta 
terr.  State,  101  Ind.  418.  jected  to  the  expense  and  disgnce 
An  afbdavit  made  solely  upon  in-  attendant  upon  being  arreated  upom 
formation  derived  from  others,  whose  criminal  charge,  and  thitwasnndijutii- 
names  are  not  given,  by  a  person  who  edly  tile  beneficent  reason  upon  whidl 
swears  that  he  has  reason  to  believe,  the  constitutional  provision  referred  to 
and  does  believe,  that  a  certain  person,  was  founded.  In  view  of  tliete  con- 
naming  him,  has  committed  an  o£Fense,  siderations,  and  to  correct  the  nil 
describing  it,  does  not  fulfill  there-  alluded  to,  we  have  prepared  and  now 
quirement  of  the  constitution  of  the  make  the  following  general  ocder.  for 
Uniled  Stales.  The  magistrate,  before  the  guidance  of  the  commissi«ien  rf 
issuing  a  warrant,  should  have  before  this  court  in  the  manner  of  iuohig 
him  the  oath  of  the  real  accuser  to  the  warrants  of  arrest  against  penoni 
facts  on  which  tbe  charge  is  based  and  charged  with  crime,  to-wit;Now^^ 
on  which  the  belietorsuspicion  of  sullt  rant  shall  be  issued,  by  any  commii- 
is  founded.  In  tbe  Matter  of  a  Rule  sioner  of  this  court,  for  the  wimreOT 
of  Court,  3  Woods  {XI.  S.)  502;  U.  S.  arrest  of  any  person  charged  vitb  1 
v.  Tureand,  30  Fed.  Rep.  631.  In  the  crime  or  oSense  Bgainil  the  lam  of 
former  case,  Bradley,  J.,  said:  "  Aaer  the  fmVni  5/a/ej,  upon  mere  belief  or 
examination  of  the  subject,  we  have  suspicion  of  the  person  making  rach 
come  to  the  conclusion  that  such  an  charge;  but  only  upon  probable  csptft 
affidavit  does  not  meet  the  require-  supported  by  oath  or  atfirmation  of 
meats  of  tbe  constitution,  which,  bj  such  person,  In  which  shall  be  Mated 
the  fourth  article  of  the  amendments,  the  facts  within  his  own  knowJedge 
declares  that  the  right  of  the  people  to  constituting  the  grounds  for  such  s 
lie  secure  In  their  persons,  houses,  belief  or  suspicion." 
papers,  and  effects,  against  unreason-  Where  a  magistrate  signs  wsmnti 
able  searches  and  seizures,  shall  not  be  in  blank,  and  delivers  them  lo  1  police 
violated;  and  that  no  warrants  shall  officer  to  be  filled  up  with  tbe  nam«  of 
issue  but  upon  probable  cause  sup-  persons  to  be  apprehended  as  occtsioii 
ported  by  oath  or  affirmation,  describ-  may  require,  and  the  officer  fills  up  onr 
Ing  the  place  to  be  searched  and  the  of  them  for  the  arrest  of  an  individual 
persons  to  be  seized.  It  is  plain  from  without  a  charge  under  oath  being 
this  fundamental  enunciation,  as  well  as  first  made,  the  warrant  will  be  1  aullilT. 
from  the  books  of  autboritv  on  crimi-  as  not  issuing  in  the  ordinary  count  of 
nal  mattersin  thecommon  law,  thatthe  justice  from  a  court  or  magiitntt 
probable  cause  referred  to,  and  which  Rafferty  t>.  People,  69  III.  lii;  71  H'- 
must  t>e  supported  by  oath  or  affirma-  37  ;  iS  Am.  Rep.  &01. 
tion,  must  be  submitted  to  the  commit-  And  in  Sarab  Way's  Case,  4I  Micb. 
ting  magistrate  himself  and  not  merely  299,  printed  forms  of  complaiotl,  fiUtd 
to  an  official  accuser,  so  that  he,  tbe  out  by  Inserting  names  and  dates,  anil 

magistrate,  may  exercise  his  own  judg-     '   " 

ment  of  the  sufficiency  of  the  ground 
shown  for  believing  the  accused  person 
guilty ;  and  this  ground  must  amount  to 

aprobable  cause  of  belief  or  suspicion  quirement  of  probable  cause  tosnppo'' 

of   the  party's  guilt.      In   other  words,  a  warrant. 

the  magistrate   ought   to   have  before  The  complaint  must  set  up  the  taO 

him  the  oath  of  the  real  accuser,  pre-  constituting  the  offense  on  the  kno*l- 

sented  either  in  the  form  of  an  affidavit  edge  ot  the  person  making  the  com- 

or  taken  down  by  himself  by  personal  plaint,  and  if   he  does  not  knov  tbtm, 

eiamlnation,   exhibiting   the   facts  on  other  witnesses  must  be  examined  "'>* 

which   the    charge    is   based   and   on  do  know  them.     And  no  penop  can  be 

which  the  belief  or  suspicion  of  guilt  arrested  on  the  mere  belief  of  tbe  pet- 
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aon  makiDg  the  complaint.    The  libertjr  rumor    and    report    of    the   accueed'a 

of   the  citizen  ie  not  held  upon  to  slen-  guilt,  though  it  recites  that  there  wag 

der  a  tenure  as  that.     People   t>.   Heff-  danger  of  hia  escapine  before  witneiscB 

ron,  51  Mich,  tfll  \  B*  f.    Dlmmlg,  74  could    be    summoned    to    enable    the 

Cal.  I04.  judge  to  Issue  it  upon  oath,  is  illegal. 

An  affidavit  made  upon  Information  Conner  v.  Com.,  3  Binn,  (Pa.)  38, 

merely,  is  entitled  to  but  little   weight  In  Housh  i'.  People,  75  111.  487,  the 

in   any    legal   proceeding.      People  ti.  affidavit  stated  that  the  affiant  at,  etc.. 

Smith,  1  Cal.  9.  and  on,  etc.,  "had  a  saddle  and  sheep 

Before  a  warrant  can  lawfully  iegue  ikin  stolen  from  his  barn  in  said  place, 

for  the  arrest  of  theoffender,  the  mag-  and    that  he  verily  believes  they  are 

tstrate  must  have  some  evidence  of  his  now  in  possession  of  ■  man,   name  un- 

guiU.       The   fact*   and   circumstances  known,   a   large    size    man,    riding    a 

stated  on  information  and  t)elief  only,  sorrel  mare  with  a  light  mane  and  tail, 

without  giving  any  sufficient   grounds  and   young   colt   running  after,  whea 

on   which  to   base    the  belief,   are  In-  last  seen,  who  stayed  last  night  at  Ed- 

BulBcienL    The  magistrate   must  have  mund   Russet's,   In  Persifer  township, 

evidence  of  probable  cause,  both  as  to  this    county."     Upon  this  affidavit,  ■ 

the  commission  of  the  offense  and  the  warrant  was  issued  by  virtue  of  which 

niilt    of    tlie    offender.      Blodgett    v.  a  man  answering  to    the    description 

Race,  iS  Hun  (N.  Y.)  13a;  Comfort  v.  therein     given     was     arrested.      The 

Fulton,  39  Barb.  (N.  Y.)  56;  Blvthe  v.  affidavit  was  held  to  be  insufficient  to 

Tompkins,  i  Abb.  Pr,  [N.  Y.  Supreme  confer  jurisdlcllon  upon  the  justice  to 

Ct.)  46S;  Wilson  t>.  Robinson,  6  How.  Issue  a  warrant  for  the  arrest  of  the 

Pr.  <N.  Y.  Supreme  Ct.)  no.  party  described,    as  it  failed  to  show 

In  Nem   York,  the   complaint   need  that    such  person  was  guilty  of  any 

not  be  an  oath,  but  the  examination  of  crime,  and  that   affiant  had  just   and 

the   complainant  must  be.     Matter   of  reasonable  ground  to  suspect,  or  did, 

Bo«well,  34    How.  Pr,  (N.  Y-.  Ct.  of  in  tact,  suspect,  he  was  guilty,  and  the 

Sessions)  347,  warrant  IsEued  thereon  was  illegal  and 

In  Aaaja J,  complaint  or  Information  void, 

chaffing  the  defendant  with  a  misde-  Underiectlon  6of  the  Bill  of  Rights 

meanoT,  and  verified   on  nothing  but  of  ///I'nai'j,  declaring  that  "no  warrant 

hearsay  and  belief,  is  not  sufficient  to  shall  Issue  without  probable  cause,  sup- 

authoriie  a  warrant.    State  w.  Gleason,  ported  by   affidavit,"  no  warrant  may 

J 3  Kan.  145.  In  this  case  it  was  said  :  issue  upon  an  information  without 
Ifa  warrant.  In  the  first  Instance,  may  affidavit,  and  the  affidavit  should  be 
issue  upon  mere  hearsay  or  belief,  then  such  that  if  false,  perjurj  can  be  as- 
all  the  guards  of  the  common  law  and  signed  upon  It.  Myers  v.  People,  67 
of  the  bill  of  rights  of  our  constitution.  III,  503. 

to  protect  the  liberty  and  property  of  In  .^^jama,  an  affidavit  by  amarrled 

the  citizen  against  arbitrHry  power,  are  woman  that  "she  is  afraid  her  husband 

■«*ept  away.    There  is  no  necessity  tor  will  beat,  wound,  maim,  or  kill  her,  or 

going  so  far,  and  the  constitution  war-  do  her  some  bodily  hurt,"  Is  not  suf^- 

rants   no  such  conclusion."     See  also  cient,  under  sections  3340,  3341,  of  the 

Atchinaon  v.  Bartholow,  4  Kan.  114;  codeof  that  state,  to  authorize  the  arrest 

State   -v.    Montgomery,    8   Kan.   351;  of  the  husband.  And  if  the  warrant  ap- 

Thompson  v.  Higginbottom,   18   Kan.  pearsonitsface tobepredicatedonsuch 

S;  Harrison r. Beard, 30 Kan. 533;  /v  re  affidavit,  it  is  void  and  affords  no  pro- 
onnelly,  30  Kan.  191 ;  In  re  Lewis,  31  tection  to  tbe  officer  executing  it.  Nolea 
Kan.  71;  State  v.  Babbitt,  31  Kan.  354;  v.  State,  14  Ala.  673. 
State  11.  Brooks.  33  Kan.  710;  State  i<.  A  complaint  stating  that  the  com- 
Bjorkland,  34  Kan.  377 ;  /s  r«  Gllson,  plainant  Is  "credibly  informed"  that 
34  Kan.  643;  State  11.  t^ngton,  35  an  olTenae  has  been  commilted,  does 
Kan.  376.  not  satisfy  a  statutory  requirement  that 
"It  is  the  magistrate's  duty,  before  the  complainant  must  declare  upon 
issuing  a  warrant,  to  require  evidence  oath  that  he  has  "good  reason  to  be- 
on  oath  amounting  to  a  direct  charge,  Heve  "  that  an  olTense  has  been  corn- 
er creating  a  strong  suepiclon  of  milted,  State  v.  Dale,  3  Wis.  759. 
guilt,"  Ptr  Ruffin,  C.  J,  in  Welch  v.  In  Donahoc  «.  Shed,  8  Met.  (Mass.) 
Scott,  5  Ired,  (N.  Car.)  72.  See  also  326,  a  justice  of  a  police  court  made  a 
State  11.  Mann,  5  Ired.  (N.  Car.)  45.  certificate  on  a  complaint  that  it   waa 

*     ".   issued    upon     common  sworn  to  before  him  on  the  second  daj 
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And  the  statutes  require  the  mi^strate  to  reduce  the  complaint 

to  writing,  and  cause  the  same  to  be  subscribed  by  the  com- 
plainant.' 

of  Msj,   1843,  and   issued   «  warrant,  and  that  having  acted  In  good  futh  he 

which  was  on  the  same  paper,    dated  ihould  be  protected. 

April  aecond,   1843,   commanding  the  Ad   affidavit   made  before  •  Tiotuy 

officer  to  armt  the  partv  "  mentioned  public  that  affiant  bought  liquor  of  the 

In  the   above  complaint."     The  ofEcer  defendant  "al  his  saloon  on  one  Suadir 

arrested  the  partj,  and  was  subsequent-  In  the  month  of  May,  iSSS,"  a  intu^- 

Ij  sued  hy  him  in  an  action  of  treBpasa  cient  under   NeTu    Tori  Code  Crim. 

for   the  arrest.    The  plaintiff  insisted  Proc.,  44  145,  146,  147,  14S,  to  authoiiM 

that  the  warrant  was  not  issued  upon  a  warrant     So,  aUo,isanatfid*TlIlhit 

a    complaint    made    on   oath,  aa    the  thedefendant,  on  a  certain  day  "andon 

warrant  was  dated  April  second,  and  divers  Sundays  since  thatdate.haisoU 

the  certllicBte  of   the  oath  was  dated  and  K<ven  awaj  Intoxicating  liquon," 

May  second.     But  the  court  held  that  which  was  not  prepared  by  a  maps- 

as  It  appeared  on  the  face  of  the  war-  trate,  and  under  which  there  vai  do 

rant  that  It  Issued  after  the  complaint  examination.     People  P.  Nowak,  14N. 

was  made,  and  aa  it  was  a  warrant  in  Y.  St.  Rep.  174. 

due  lesal  form,  It  furniahed  a  justifies-  Under  A^eiv  T'eri  Code  CritD.Proc 

tlon  of  the  arrest  f   149,  a  deposition  upon  an  inlonna- 

In  Mastackatttti,  while  a  complaint  tlon  of  the  commission  of  a  crime,  mult 

and  Information  on  oath  that  the  com-  set  forth  the  facts  tending  Co  establisk 

plalnant  has  probable  cause  to  suspect  the  crime,  and  not  merely  the  concls- 

thai   the  accuaed    has  committed   the  slons  of  the  witnesses.   Matterof  Rotb- 

offense    charged,  U   not   a    complaint  aker,  1 1  Abb.  N.  Caa.  (N.  Y.  Supreme 

made  with  such  reasonable  and  sufH-  Ct.)  iia.     And  this  depocltkin  msr  be 

cient  certainty  as  to  be  the  ground  of  upon  information  and  belief,  whea  the 

a  conviction  and  sentence,  yet  It  seems  facts  and  circumstances  on  whkb  flit 

that  such  a  complaint  Is  sufficient  for  informstion  and  beli^  are  founded  ue 

the  purpose  of  causing  the  party  to  be  given,  and  they  are  such  as  tendlosm- 

arresled  and  eaamlned  before  an  Jnfe-  tain  the  charge.     People  v.  Hcltit>>i)i, 

rior  tribunal,  and  committed  or  bailed  j  N.  Y.  Grim.  Rep.  38. 

to   answer   to  an  indictment  or  other  In   Territory  i'.  Cutfnola,  4  N.  M«. 

proper  form  of  charge  in  another  court  160.  it  was   held  that  an   infortnatioB 

Com.  v.  Phillips,  t6  Pick.  (Mass.]  iii.  filed  by  the  diatrlct  attorney  »  «/«<, 

And  in  Maine,  it  is  held  that   if  a  will  authorize  the  Issuance  of  a  wamnt 

positive  charge,   verified   by  the  com-  both  at  common  law  and  underthecon- 

plainant's  oath,  according  to  the  l)est  stitullon,  and  the  oath  of  office  of  the 

of  his  knowledge  and  belief,  is  made  in  district  attorney  la  a  sufficient  compli- 

the  complaint  before   a   magiHtrate^  it  ance  with  the  fourth  amendmenltotbe 

will  authorize  him  to  issue  a  warrant.  Constitution  of  the  £/i*t/^£'afn.Fn>- 

State  T!.  Mobbs,  39  Me.  its.  vlding  that  no  warrant  shall  ittue  but 

In   Pratt  i'.  Bogardus,  49  Barb,  (N.  upon  probable  cause  supported  br  oath 

Y.)  89,  the  affidavit,  upon  which  the  or  affirmation;   and  if  he  files  tiieia- 

application  for   a   warrant  was    made,  formation  as  district  attorney,  it  ii  sot 

stated  In  substance,  that  the  defendant  necessary  for  him  to  state  fn  the  body 

did  designedly,  and  by  false  pretenses,  of  the  information  that  he  files  It  on  hit 

obtain  from  the  complainant  one  sulky,  oath  of  office.     See  also  State  c.  Sickle, 

of  the  value  of  ¥30,  by  falsely  stating  and  Brayt.  (  Vt.}  13]. 

representing  to  him  that  his  own  sulky  When   perjury   is   charged  to  hate 

was  hard  to  ride  In  and  that  he  desired  been  committed,  in  the  trial  ol  s  crim- 

complainant's  sulky  to  go  to  Albany  fn,  Inal  proceeding  which  was  commenced 

and  would  return  It  the  next  week,  but  by  warrant,  if  the  court  had  jnrisdic- 

that  on  the  contrary  he  shipped  It  from  tion  to  Investigate  the  offense  chsF^ 

Alhany  to  Fort  Plains,  with  intent  to  it  is  no  defense  that  the  warrant  ynt 

cheat  and  defraud  the  complainant.     It  eranted  without  complaint  or  stBdarit 

was  held  that  this  was   colorable   evi-  Sute  v.  Peters,  to?  N.  Car.  M;  Ststt 

dence,  sufficient  to  call  upon  the  justice  v.  Alexander,  4  Hawkcs  (N.  Car.]  iSi; 

to  exercise  his  judgment  in  determin-  Reg.  v.  Hughes,  14  Cot  C.  C.  384. 

ing  the  propriety   of  issuing  process;  1.  In   Com.    v,    Barhight,  9   Gray 
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It  has  been  said  that  aU  process  for  the  arrest  of  a  party  is  not 
included  in  the  word  "  warrant,"  as  used  in  the  constitutions.  A 
capias,  or  writ  of  arrest  in  a  civil  action,  is  not  a  warrant  in  that 
sense,  and  it  issued  at  common  law,  as  a  matter  of  course,  with- 
out oath.  A  warrant,  within  the  meaning  of  these  constitutional 
provisions,  is  an  authority  for  the  arrest  of  a  person  upon  a  crimi- 
nal chaise,  with  a  view  to  his  commitment  and  trial  thereon. 
The  arrest  of  a  person  upon  a  charge  of  insanity,  for  the  purpose 
of  his  commitment  or  confinement  in  an  insane  asylum,  is, 
strictly  speaking,  an  arrest  neither  in  a  civil  nor  a  criminal  pro* 
ceeding,  but  is  one  sui  generis ;  at  the  same  time,  it  partakes 
more  of  the  character  of  the  Utter  than  of  the  former,  and 
ought  not  to  be  allowed  otherwise  than  upon  information  on 
oath.' 

It  seems  that  in  the  absence  of  statutory  direction,  the  com> 
plaint  need  be  neither  in  writing  nor  under  oath.* 

(Mass.)  ii3,it  is  held  that  acompltdnl  1.  Sprigg  v.  Stump,  7  Sawj.  (U. 

for    larcCDjr  signed  b^  the  complain-  S.)  389. 

ant  below  the  description  ot   the  eoodi  ).  State    v.    Klllett,    3    Ballej     (S. 

Etolcn,  and  above  the  charge  of  lar-  Car.)  2S9. 

cenv,  Is  not  "  subscHbed  by  the  com-  In  Chltbr's  Crlm.  Law  (5th  Am.  ed.), 

plalDBnt,"  as  required  h^  .MajjacAiueillT  p.  34,  the   author,  In  referring  to  the 

Rev.  Stats.,  ch.  135,  4  3.     In  this  case,  evidence  on  which  a  warrant   maj  be 

Shaw,  C.  ].,  laid:  "The  magistrate  1*  granted,   observes    that  a     magistrate 

required  to   reduce   the  complaEnt   to  ought,  iiDlesa  he  commit!  upon  view  of 

writing  and  'cause  the  tame  to  t>e  sub-  the  ofTense,  to  examine  upon  oath  the 

acrilMtd  b7  the  complaiuant.'     It  is  not  partj  requiring  the  wariant,  as  weli  to 

certain  that  the  complaint  was  reduced  ascertain  that  >  felonjr  or  other  crime 

to  writing  before  it  was  sworn  to.     It  has  been  actually  committed,  as  also  to 

cannot  be  ascertained  that  this  signa-  prove  the  cause  and  probabilitj  of  sus- 

tun  was  made  for  the  purpose  of   au-  pecting  the   party  agaitist  whom   the 

tbentlcatlngthewholecomplalnt.   .   .    .  warrant  is  prayed.     And  he  also  holds 

Such  looseness  and  carelessness  in  ia-  it  to  be  the  duty  of  the   magistrate  to 

■titutlng  criminal   proceedings  are  not  take  ail  ctiarges,  of  whatsoever  nature, 

to  be  cncourased."  kind,  or  compiexlou   they   may  be.  In 

In   Nevi    "fork,  the  law  does  not  re-  writing.     That  thU  ts  the  safer  course, 

quire  the  information  to  t>e  reduced  to  will  appear  from  the  following  consld- 

writing  previously  to  Issuing  the  war-  erstlons;  "  It  will  Insuregreatersystem 

rant.     Matter  o(  Boswell,  34  How.  Pr,  and  accuracy  in   the  subsequent  pro- 

(N.  Y.  Ct.  of  Sessions)  34a;   Payne  v.  ceedings,  enabling  the  justice,  in  case 

Barnea,  <  Barb.  (N.  Y.)  465.     And  the  tl)e  complainant  or  any  of  the  witnesses 

failure  of  the"  magistrate  to  reduce  the  are    prosecuted    for    their    doings    In 

complaint  of  the  prosecutor  to  writing  the   matter,  to   show    distinctly  what 

before    Issuing  the   warrant,   will   not  they  testify   to;     and,   further,   if   the 

constitute  the  prosecutor  a  trespasser,  justice  himself  Is  prosecuted,  it  will  fa- 

Slelght   V.   Ogle,   4   E.  D.  Smith  (N.  cilitate  his  defense  by  enabling  him  to 

Y.)  44.^.  exhibit  at  once  an  information  on  oath 

The  omission  of   a  complainant,  or  authorixing   the   warrant   and    giving 

his  witness,  to  sign  the  deposition,  as  him  juris  diction."     1  Archbold  Cr.  Pr. 

required   by  the   Nea  Terk  Code  of  &  PI.  (8ih  ed.),  p.  103,  notes. 

Crim.  Ptoc.,  tit.3,ch.  3,  4  148,  Isan  ir-  InStater.J.  H.,  i  Tyler  (Vt.)  444, 

r^^larity   which   will  be   held   to   be  it  was  held  that  a  warrant  to  arrest   a 

waived,  unless  the  defendant  has  inter-  person   charged   with  crime  upon  the 

posed  the  objection  at  the  first  avail-  complaint  of  a  private  informer,  can - 

able  opportunity.     People  o.  Winness,  not   legally  issue  without  the  oath  of 

3  N.  Y.  Crlm.  Rep,  89.  the  complainant. 
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The  magistrate's  certificate  has  been  held  to  be  the  only  proper   . 
evidence  of  the  oath,* 

Where  the  complaint  charges  the  accused  in  positive  terms  with 
the  commission  of  a  crime,  the  addition  of  the  words  that  "the 
affiant  verily  believes  the  defendant  guilty  of  the  facts  charged," 
will  not  render  the  complaint  invalid  as  not  being  sworn  to 
positively.* 

The  omission  from  the  warrant  of  the  pronoun  "  me  "  after  the 
word  "  before,"  in  stating  before  whom  the  complaint  was  made, 
does  not  vitiate  the  warrant." 

It  is  not  quite  clear,  upon  the  authorities,  whether  a  person  ren- 
dered incompetent  generally,  as  a  witness  on  account  of  the  con- 
viction of  an  infamous  offense,  can  prefer  a  valid  complaint* 

In  one  instance,  where  neither  a  complaint  in  writing  nor  on 
oath  was  deemed  indispensable,  a  party  arrested  under  a  warrant 
founded  on  the  affidavit  of  one  legally  incompetent  as  a  witness, 
was  enlarged  on  his  own  recognizance,  but  the  court  refused  to 
quash  the  prosecution-^ 

An  accomplice  may  legally  be  a  complainant,  but  as  to  how  far 
the  justice  should  act  on  his  unsupported  testimony,  no  rule  can 
be  laid  down ;  he  must  be  guided  by  circumstances.* 

Criminal  warrants  may  be  both  issued  and  executed  on  the 
Sabbath.' 

It  has  been  said  that  a  justice  of  the  peace  may  properly  take 

1.   State  V.  J.  H.,  iT^ler  (Vt.)  444.  33  E.   C.  L.   16,   criminal  infornulioB 

Where   a   complaint   duly   charging  wbb  granted  on  the  sole  testimony  !uo- 

an  offen»e  U  presented  In'  writing  to  a  contradicted)  of  a  farticeft  crimixu. 

magiitrate,  and  he  adminlEten  the  oath  In    Rei  -o.  Peach,  i  Burr.  54S,  il  wu 

to  the  complainant,  and  certifies  it  in  refused.     But   these  cases  are  dcnlr 

the  usual  form,  this  is  concluEive  evl-  distiDgulsbable.     In    the    former,  ibe 

dence    of  a  compliance  with    Masia-  offense  was  against  public  police,  u 

clmsetts  Rev.  Slat.,  ch.  135,  4  3 ;  Com.  bribery  In  the  election  ot  an  aldermiB, 

*,  Farrell,  8  Gray  (Mass.)  463.  who,  by  virtue  of  that  office,  would  1« 

9.  Brown  v.  State,  16  Neb.  658-  a  justice  of  the  peace.     The  matter  in- 

I.  Johnson  if.  Slate, 73  Ala,  ai.     See  volved  in  the  second  case  was  privait 

this  case  for  the  form  of  warrant  which  fraud,  and  all  of  the  parties  itood  io 

complies   substantially  with   the  Ata-  the    same  relation  to    each   other  in 

bama  Code  of  1876,  ff  4451,  4453.  respect   lo  the  ofiense  complained  of. 

4.  t  Blshop'sCr.  Proc.(3ded.),f  333;  This  distinction  was  deemed  all  im* 
Rexr.  Moore,  Cas.  7"<niA',  Hardw.  176;  porUnt  by  Lord  Tentcrden.  C.J, -ho 
Walker  t!.  Kearnev,  3  Str.  1148;  Skip  deliveredtheopinionin  thefonneroM. 
v.  Harwood,  Willes'  Rep,  391.  See  '  T.  Pearce  *.  Atwood,  13  Maw.JM^ 
Taulman  v.  State,  37  Ind,  353,  whereit  Keith  v.  Tiittle,  a8  Me.  336;  Sl»«  '■ 
was  held  that  in  a  prosecution  under  Douglas,  69  Ind.  544.  Sm  also  Dyt, 
the  Indiana  act,  Feb,  23,  1859,  for  vol.  5,  p.  81 ;  SuNnAV,  vol,  34.?.  ST*- 
carrying  concealed  weapons,  the  wife  The  exception,  in  39  Car.  1,  ch.  7.  t 
or  the  defendant  cannot  be  a  witness  6,  that  process  may  be  executed  on  the 
against  him;  and,  therefore,  a  wife  can-  Lord's  day,  in  cases  of  treason,  lelonT. 
not  make  an  affidavit  against  her  bus-  or  breach  of  the  peace,  extends  to  ^ 
band  on  which  lo  found  such  a  prose-  indicteble  offenses,  and  is  not  mtricted 
cution.  to  treason  and  felony,  nor  to  euch  mi*- 

5.  State  V.  KlUett,  3  Bailey  (S.  Car.)  demeanors  as  Involve  an  aclusl  brescli 
a8g.  of  the  peace.     Rawlins  i',  Ellit.  1*  «■ 

6.  In  Rex  V.  Steward,  »  B.  i  Ad.  u;  &  W.  172;  16  L.  J.  Exch.  5;  10  Jur.  1039- 
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the  advice  of  the  prosecuting  attorney  before  issuing  a  warrant, 
and  refuse  it  even  when  the  accuser  can  make  a  prima  facie  show- 
ing  of  a  technical  offense,  if,  in  the  opinion  of  the  prosecuting  at- 
torney, the  case  would  fail  on  full  hearing,  or  the  element  of  crim- 
inal intent  is  so  far  wanting  that  the  cause  of  Justice  would  not  be 
advanced  by  the  prosecution.* 

c.  Form  and  Requisites  —  (i)  Description  of  Offender. — 
Certainty  of  description  of  the  accused  in  a  warrant  of  arrest  has 
been  deemed  so  essential  to  the  liberty  of  the  citizen  that  the 
federal  constitution,  as  well  as  that  of  each  of  the  states,  de- 
nounces general  warrants  as  grievous  and  oppressive,  and  not  to 
be  granted ;  uncertain  warrants  are  also  reprobated  as  being 
incompatible  with  the  necessary  security  of  the  people.* 

These  provisions  were  inserted  in  the  constitutions  on  account 
of  a  well-known  controversy  concerning  the  legality  of  general 
warrants  in  England,  shortly  before  the  revolutionary  war,  not  so 
much  to  introduce  new  principles,  as  to  guard  private  rights  already 
recognized  by  the  common  law.' 

The  warrant  must  specify  the  name  of  the  accused,  if  known, 
and  if  unknown,  it  must  supply  data  from  which  his  identity  can 
be  inferred  with  certainty ;  such  as  his  occupation,  personal  ap- 
pearance  and  peculiarities,  his  place  of  residence  or  labor,  his  recent 
history,  etc.* 

1.  Beecber  v.  Anderson,  45  Mich.  543.  naming  any  person  whatever  as  author, 

S.  U.  S.  Coiist.,  Amend.  IV.  See  also  printer,  or  publisher  oF  the  said  paper. 

tbe  constitutions  of  the  several  states.  After  this   case,   the   Issuing   of   such 

•.  A   practice   had   obtained   In    the  general  warrants  was  declared  illegal 

office  of   the   Secretary   of  State  ever  by  a  vote  of   the  House  of  Commons. 

aioce  the  Restoration,  founded  on  cer-  See  4  Bl.  Com.  192,  note  k. 

tain  clauses  in  the  acts  for  regulating  the        4.  A  warrant  to  arrest " Hood" 

press,  ol  Issuing  general  warrants  for  (Christian  name  omitted)  "of  B.,  In  the 
the  apprehension  ot  the  autbori,  print'  parishofF.iby  whatsoevernamehemaj 
en,  or  publishers  of  such  obscene  or  be  called  or  known,  the  son  of  Samuel 
•editious  libels  as  were  particularly  Hood, "  was  adjudged  invalid,  because 
mentioned  in  the  warrant,  without  the  Christian  name  wag  omitted  and  no 
naming  any  one  in  particular.  When  reason  assigned  therefor,  and  also  be- 
those  acts  expired  in  1694,  the  same  cause  It  Tailed  to  point  out  with  par- 
[H'actice  was  continued  in  every  reign  ticularitv  the  person  intended.  Rez 
and  under  every  administration,  except  v.  Hood,  i  M.  C.  C.  2S1. 
the  lasttouryearsofQueen  Ann, down  In  Wells  t..  Jackson,  3  Munf.  (Va.) 
to  the  year  1763.  In  this  year  the  458,  the  persons  to  be  arrested  were  de- 
validity  of  such  warrants  was  disputed  scribed  only  by  their  surnames,  the 
In  the  famous  case  of  Money  «.  Leach,  counties  of  their  residence,  their  pro- 
3  Burr.  1742,  and  the  whole  court  of  fesslona,  or  trades,  without  their  Chris- 
king's  bench  were  of  opinion  that  the  tian  names.  The  question  of  the  suf- 
warrant  under  which  the  defendant  in  ficiency  of  the  description  was  not 
error  was  arrested  was  illegal  and  void,  properly  before  the  court,  but  the 
on  two  grounds :  First,  that  Lord  judges  expressed  themselves  upon  the 
Halifai.  then  SecreUry  of  State,  who  point,  thinking  their  views  might  be 
issued  the  warrant,  was  not  competent  useful  to  the  parties.  In  the  opinion  of 
to  do  so;  and,  accondly,  for  its  un-  three  of  the  judges,  the  description  was 
certainty,  it  having  required  the  appre-  sufficient.  But  Judge  Roane,  in  a  very 
hension  of  the  authors,  printers  and  able  and  exhaustive  opinion,  decided 
publishers  of  (what   was  called)   a  se-  against  the  warrant,  in  whicii  opinion 

-    .  ■-     ,  ...  ....    "je  Fleming  concurred. 

1  Prell  V.  McDonald,  7  Kan.  416, 
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A  warrant  to  arrest  all  persons  suspected  of  a  particular  crime, 
without  either  naming  or  describing  any  particular  person,  is  ille- 
gal and  void.' 

A  warrant  ordering  the  arrest  of  the  "  associates  "  of  persons 
named,  without  furtherdescriptionormeansof  JdentificatioDof  the 
associates,  is  illegal  and  void  as  to  them.* 

At  common  law,  the  arrest  of  a  person  by  a  wrong  name  can- 
not be  justified,  although  he  was  the  person  intended,  unless  the 
officer  can  establish  that  he  was  known  as  well  by  the  one  name 
as  the  other.' 


It  W8»  held  that  the  omission  from  the  oriubstance  and  not  of  form.    Meadr. 

warrant  of  the  Christian  name  of  the  Young,  i  Dev.  &  B.  (N.  Car.)  511. 

partj',  and  who   ie  not  otherwise   de-  In  People  ».  Goech,  81  Mich.  )),  the 

Kribed  therein,  is  fatal  to  the  validity  of  defendants,  Amiel  Gotch  and  Chtrin 

the  warrant,  and  the  officer  is  not  jm-  Brearlej,  were   named  in  the  wamnl 

tified  in  making  an  arrest  thereunder.  as  "Amel"  Gosch  and  Charles  "Brail- 

In  Com.  V.  Crottj'.  to  Allen  (Mass.)  ej,"  respectivelj,  and  it  wai  coDtrndoI 

403;  87    Am.  Dec.  669,  a  warrant  to  that  the    error    was    fatal.     Bui   the 

arrest    "John    Doe  or   Richard    Roe,  court  said  that  "the  claim  \i  scarceli 

whose  other  or  true  name  is  unknown,"  worthy  of  notice ;  the  nimet  are  idtm 

without  further  description,  was  held  lonaits." 

to  be  void ;  and  it  wai  further  held  that  1.  The  law  knowK  ol  no  such  procnt 

an  attempt  to  arrest  anj  one  on  such  a  as  one  to  arrest  alt  suspected  penons 

warrant  might  he  lawfully  resiited,  and  and  hring  them  before  a  court  for  tri»L 

third  persons   might  lawfully  aid  him  It  ia  an  idea  not  to  be  endured  for  1 

In  such  resistance,  using  no  more  force  moment.     It  would  open  Ibe  door  for 

than  is  necessary  to  prevent  the  arrest,  the  gratification  of  the  most  malignant 

In  Harwood  v,  Siphers,  70  Me.  464,  paesions,  if  such  procei*  issued  b>  ■ 

a  warrant  describing    the  accused    as  magistrate    should    screen    him   from 

"a  person   whose   name  is  unknown,  damages.      Grumon    v.    Raymond,   1 

but  whose   person  is   well   known,   of  Conn.  40;  6  Am.  Dec- aoo. 

Vassaiboro.in thecounlyof Kennetieo,"  ■.  Wells  v.  Jackson,  3  Munf.fVi.) 

waB  held  to  be  defective.  458. 

In  Holly   V.  Mix,  3  Wend.  (N.  Y.)  A  warrant  reciting  that  A.B,"»nd 

350 ;  so  Am.  Dec.  703,  ft  was  held  that  company  "  had  committed  an  offeme, 

a  warrant  against  John  Doe,  does  not  and   commanding  an   officer  to  KJu 

authorize    the   arrest   of  any  one  but  "said  company,"  has  been  held  not  10 

John  Doe  ;  but  where  It  was  altered  br  Justify   the  arrest  of   any  one;  for  Ibe 

inserting  the  real  name  of  the  party,  It  manclatory  part  does  not  direct  the  ap- 

was   a   justificstlon   of  all  8Ul«cquent  prehension  of  A  B  by  name,  or  by  inj 

regular  acts  of  all  concerned  in  its  ex-  description,  and  It  Is  not  helped  bt  tbt 

ecution.  recital;  for  the  words  "said  cam^ni'' 

The  following  description  has  been  refer  only  to  the  company  with  A  Band 

said  to  he  sufficient:  "The  body  of  a  not  to  A  B  himself.     Mead  i>.  Yoaag. 

man    whose    name    Is    unknown,    but  1  Dev.  &  B.  (N.  Car.)  511 ;  Haikinir- 

whose  person  U  well  known,  and  who  Young,  1  Dev.  &  B.  (N,  Car.)  5)9;  31 

Is  employed  as  a  driver  of  cattle  and  Am.  Dec.  436. 

wean  a  badge  number  573."     i  Chitty's  S.  Meadri.  Haws,  7C0W.  (N.Y.)3JJ. 

Crim.    Law.     (5th    Am.   ed.)    39;     i  In  this  case  a  warrant   issued  sgtinst 

Hale  537.  "  John  Doe,  the  person  carrying  off  the 

Criminal   process,  defective  for  un-  cannon,"  Intended  for  Levi  Mead, who 

certainty  In  the  description  of  the  de-  was,  when  It  Issued,  in  the  act  of  c»r- 

fendant,  is  not  aided  by  Norik  Carolina  rving  off  a  cannon.  Mead  was  arreilrd 

act  of  1794,  which  provides  that  war-  on  the  warrant,  and  it  was  held  Ihil 

rants  shall  not  be  set  aside  for  want  of  he  might  maintain  trespass  agsinst  the 

form.     The  act,  in  its  terms,  applies  to  persons   concerned  in  the  irrett.    A 

civil  process  only,  and,  furthermore,  the  similar   result  was  reached  in  Gomsej 

description  of  the  defendant  is  a  matter  t,  LoveU,  9  Wend,  (N.  Y.)3i9,Trf>"« 
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But  the  rule  is  otherwise  when  the  wrong  person  is  arrested 
by  reason  of  his  own  misrepresentations  or  misstatements.* 

Now  by  statute  in  some  of  the  states,  if  the  name  of  the  defend- 
ant is  unknown  to  the  magistrate,  he  may  be  designated  tn  the 
warrant  by  any  name* 

It   is  a  nice  question  whether  a  warrant  containing  a  mandate 

D»niel  W.  Lovell  was  arrested  under  1*  V.  M.  West,  or  Vandy  West,  and 
a  warrant  against  "  John  Doe  or  Rich-  who  has  never  been  known  as  Jamec 
ard  Roe."  And  also,  in  Melvin  v.  West;  and  It  mattcn  not  that  such 
Fisher.  S  N.H. 406,  wheretheplaintifl,  person  was  the  one  the  commissioner 
George  Melvin,  was  arrested  under  a  had  In  mind  when  he  iEsued  the  war- 
warrant  against  George  Melvil.  rant.     West  v.  Cabell,  153  U.  S.  78. 

In  Scott  V.   Elj,  4   Wend.  (N.  Y.)  In  Shadgett  v.  Cllpson,  8  East  318, 

SS5,  Evelina  Scott  was  arrested  bjvir-  Josiah  Sbadgett,  the  plai mis',  was  ar- 

tue  of  a  warrant  against  Emeline  Scott,  rested  by  Ihe  name  of  John  Shadgett, 

and   she   was  allowed  to  maintain  an  The  plea  averred  that  the  process  was 

action  for  false  imprisonment   sgalnst  Issued  against  Josish  by  the  nBine  of 

the  acton;  and  this  notwithstanding  it  John;  hut  this  was   held,  in  an  action 

was  made  to  appear  that  she  was  in  fact  for  false  imprisonment,  to  be  no  justili- 

tbe   person   intended.    This  case  was  cation  to  the  officer  who  made  the  ar- 

decided  on  the  strength  ofGrlswold  v.  rest.     L.ord  Ellenborough  said  :  "  Pro- 

Sedgwick,  6  Cow.  (N.  Y.)  456,  from  cess  ought   regularlj   to   describe  the 

which   it  was,   in  the    opinion   of  the  party  agsinst  whom  It   is  meant  to  be 

court,  not  distinguishable.    In  this  case,  issued,  and  Che  arrest  of  one  person 

process  was  issued  from  a  court  ofeq-  cannot  be  justified   under  a  writ  sued 

uitjr  to  attach  Samuel  S.  Griswold  for  out  aninst  another." 

contempt,  and  was  served  upon  Daniel  In  Wilkes  zi.  Lorck,  3  Taunt.  400,  It 

S.  Griswold,  the  person   really  in  con-  was  held  that  the  sheriff  was  liable  to 

tempt,   and   against  whom    the  order  an  action  for  false  imprisonment    for 

was  made.     So  soon  as  the  of!icer  dis-  arresting   the  defendant  by  a   wrong 

COTered  the  mistake  in  the  attachment.  Christian  name. 

the  prisoner  was  discharged.  He  there-  In  McMahan  v.  Green,  34  Vt.  69;  So 

npon  brought  trespass  for  faUe  itnpris-  Am.  Dec.  665,  It  was  held  that  the  ar- 

onment   against  the    officer,  and    the  rest  of  John  McMahan  on   a  warrant 

latter  was  held  liable.  against  John  McManus  was  illegal,  but 

In  Miller  v.  Foley,  i8  Barb.  (N.  Y.)  that  the  request  of  the  oSicer  to  a  prl- 

630,   the  warrant   of  a  justice    of  the  rate  person  to  assist  in  the  srrest  was  • 

peace     recited    a    complaint     against  full  justification  to  the  latter   for  ren- 

"JohnR.  MiUer  "forafelony,andcom-  dering  assistance. 

manded  the  officer  to  arrest  "  the  said  1.  If  there  is  lawful  ground  for  ap- 

William  Miller,"  and  it  was   held  that  prehending   C   D,    and   A   B    repre- 

tbe  officer  could  not,  under  this,  justifr  sents  himself  to  the  officer  to  be  C  D, 

the  arrest  of  John  R.  Miller,  although  and  is  arrested  in  consequence  of  such 

it  was  proved  that  he   was  tlie  person  misrepresentation,    he    has    no    valid 

intended.  ground   for   complaining   of   the    im- 

In  an  aciion  for  false  imprisonment  prisonment,  which   resulted   from   his 

by   Richard  Hoye,  against  an   officer  own  act.     But  after  he  has  given  notice 

for  arresting  him  under  a  magistrate's  that  he  is  not  the  person  he  represented 

warrant  against  John  Hoye,  It  was  held  himself  to  be,  he  cannot  lawfully  be  de- 

that    the     otKcer     was     not   justified,  talned  (or  a  longer  time   than  may   be 

although  Richard   Hoye  was  charged  reasonably     necessary     to     ascertain 

with  felony  before  the  magistrate,  and  which   of  the  two    statements    made, 

was  the  person  against  whom  the  war-  is  true.     Dunston  v.  Peterson,  1 C.   B. 

rant  was  intended  to  issue.     Hoye  v.  N.  S.  49;. 

Bush,  I  M.  &  G.  775 ;  39  E.  C.  L.  649.  a.  N^  Tori  Code   Crim.   Proc.,  4 

A    warrant  ordering   the   arrest    of  151.    In  .^/nAami,  if  the  warrant  states 

'James  West,"  without  further  descrip-  that    the   name  of  the  accused  Is  un- 

tion  of  the   p&rty   intended,  does   not  known  to  the  magistrate,  no  name  need 

authorise  the  aricst  of  one  whose  name  be  inserted.    Al^ama  Code,  §  4359. 
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for  the  arrest  of  a  person  named,  and  others  neither  named  nor 
described,  is  altogether  void,  or  is  null  only  so  far  as  it  is  uncer- 
tain, and  good  as  to  the  residue.  In  one  instance,  such  a  warrant 
was  held  to  be  valid  as  to  the  party  sufficiently  described,  and 
void  as  to  the  others  ■}  and  in  two  other  cases,  the  point  was 
referred  to,  but  in  neither  was  it  directly  passed  upon.* 

Mere  verbal  inaccuracies,  where  the  meaning  is  clear,  will  not 
vitiate  the  warrant ;  (or  example,  to  follow  the  names  of  the  ^■ 
cused  with  a  singular  pronoun,  such  as  "  her"  or  "him,"  where 
the  sense  calls  for  a  pronoun  in  the  plural  number,  such  as  "their" 
or  "  them,"  is  not  fatal.' 

The  warrant  cannot  be  rightfully  altered  after  it  has  finally  left 
the  hands  of  the  magistrate  who  issued  it ;  and  if,  after  it  has 
been  so  issued,  it  is  altered  by  another  magistrate;  by  inserting 
the  name  of  another  person  to  be  apprehended,  it  will  be  no  jus- 
tification to  the  officer  who  executes  it  (or  taking  such  other 
person.* 

(2)  Description  of  Offense. — In  the  first  place,  the  warrant  must 
state  an  offense  in  respect  of  which  the  magistrate  has  authority 
to  issue  the  warrant.  Then,  as  to  the  description  of  the  offense— 
by  .the  common  law,  it  was  not  absolutely  essential  to  the  valid- 
ity of  the  warrant  that  it  set  forth  the  charge  or  offense ;  thiswas 
rather  a  matter  within  the  discretion  of  the  magistrate-  Indeed, 
some  of  the  earlier  authorities  go  to  the  length  of  maintaining 
that  cases  may  arise  in  which  it  would  be  imprudent  to  let  even 
the  peace  officer  know  the  crime  of  which  the  party  to  be  appre- 
hended is  accused.^     Now  by  statute  in  many,  if  not  all,  of  the 

1.  In  Ard  v.  SUte,  114  Ind.  541,  it  la  jiutlficatlon  as  to  thein  for  such  art  d 

beld  that  a  warrant  liaucd   hy  a  magli-  arrest."    The  other  judgn  did  not  a- 

trate,  commanding  tbe  arrest  of  "Oscar  press  an  opinion  upon  this  poInL 

Ard    and    five  other    persons,   whose  In  Mead  v.  Young,  i  Dev.  Si  B.  [N. 

names  are  unknown,"  is  bad  as  to  all  Car.)  JI5,  the  court  said  that  thequH- 

persona  arrested   thereunder  save  the  tlon  was  not  free  from  doubt,  (hou^  it 

one  named,  provided   timelj'  ohjectlon  eipresslj' declined  to  go  Into  ihc  milter 

be  taken;   but  a  motion   to  quash  the  further,  as  It  was  unnecesiirj  to  tbe 

warrant  and  diacharge   the  defendant  decision  of  the  case. 

from    custody,    will    be  unavailing  if  S.  Dickson  v.  State,  61  Ga.  583. 

made  after  such  parties  have  secured  a  4.  Haskins  v.  Young,  3  Dev.  ft  B. 

continuance  and   entered  Into  a  recog-  (N.  Car.)  527;  ji  Am.  Dec.436. 

nizance  for  their  future  appearance.  B.  State  v.  Rone,  8  Rich.  (S.  Car) 

a.  In  Wells  i'.Jackaon,3  Munf.(Va,)  t? ;  Floyd  p.  State,  11  Ark. 43;  S+^ni. 

458,  Coalter,  J.,  said:  "All  the  persons  Dec.    250;  Atchinson    v.    Spencer,  j 

concerned  in  the  same  offense  cannot  Wend.  (N.  Y.)  63;  Boyd  v.  Slate,  17 

at  all  times  be  named,  or  fullj  described,  Ga.  194. 

although   some   of  them   may  be.     If,  But  it  la  generally  said  that  it  ii  ad* 

therefore,  a  warrant  issued  naming  or  visable,  especially  if  the  warrant  bt  for 

auffidently     describing    tome    of    the  the  peace  or  good  behavior,  tosetlbf'' 

Eersons  accused,  but  which,  aa  toothers,  the    special    cause    upon    whJcb  it  ii 

I  too  uncertain  to  direct  the  officer,  granted,  in  order  that  the  party  mV 

and  which  part  it  would  be  hia  duty  be  provided  at  once  before  the  jmHc*. 

therefore  not  to  proceed  to  execute,   I  with  sufGcient  sureties,  but  thai  If  it  be 

think  he  would  nevertheleaa  be  bound  for  treason  or  felony,  or  other  ofRnst 

to  execute  it  on  those  sufficiently  named  of  a  like  nature,  It  fa  not  necHMi?  tD 

or   deacrlbed,  and   that   it  would  be  a  state  It,  and  that  It  seems  to  be  nUlier 
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states,  the  offense  must  be  designated,  either  by  name,  or  so  that 
it  can  be  clearly  inferred  ;  but  technical  accuracy  is  not  required, 
nor  is  it  necessary  to  set  forth  the  facts  on  which  the  chaise 
made  is  predicated.*     A  statutory  requirement  that  the  warrant 

diicretionary  than  necesMry  to  set  It  than  It  9iiflicl«nt  to  apprise  the  prisoner 

forth    in  txtj  case,     i    Chitty's   Crim.  of  the  charge  against  him.     People  z: 

Law  (sth  Am.  ed.),  p.  41.  Mead,  91  N.  Y.  415-     Here  a  warrant 

It  U,  howcTcr,  laid  down  by  Lord  luued  by  a  district  attorney,  as  author- 
Hale  that  regularly  a  warrant  ought  to  fied  hy  ffeiv  Tork  Laws  of  1847,  ch, 
contain  the  cause  specially,  and  should  33S,  for  the  arrest  of  the  relator,  stated 
not  be  generally,  to  answer  such  mat-  that  he  stood  indicted  "  for  contempt." 
ter*  as  thai!  be  objected  against  him.  On  ttsAeajccr'/Bi  issued  on  the  petition 
since  in  the  latter  case  it  would  not  of  the  relator,  it  was  adjudged  that  this 
appear  whether  it  be  wilhln  the  juris-  wag  ■  sufficient  specification  of  the 
diction  of  the  justice,  or  whether  the  ojfense;  that  as  the  statement  was  of  a 
party  would  be  bailable  or  otherwise,  contempt  which  had  already  served  as 
3  Hale  t  II ;  I  Hale  580.  a  basis  of  an  Indicttnent,  It  necessarily 

1.  Brown  11.  State,  6'{  Ala.  97  ;  CroB-  implied  a  willful  contempt  of  a  charac- 

by  V.  Hawthorn,  15  Ala.  1:1 ;  Heard^.  ter  constituting  a  misdemeanor.     See 

Harris,  68  Ala.  44 ;   Rhodes  o.   Kiife,  also  Brady  v.  Davis,  9  Ga.  73. 

j3  Ala.  171 ;  Murphy  v.  State,  55  Ala.  anfllelmt  Pwwlptlon  oT  OITtBM. — A 

351;  WilliamiD.  State,  88  Ala.  84;  Gay  warrant  charging   that  the  defendant 

V.  DeWerff,  17  III.  App.  417;  People  v.  did  unlawfully  and  knowingly  obstruct 

McLeod,   I   Hill   (N.  Y.)  378;  37  Am.  a  public  highway,  "by  then  and  there 

Dec.  338;   State  o.  Hallback  (S.  Car.  manufacturing  a  rail  fence  across  said 

1S94),  18  S.  E.  Rep.  919.  road,"  sufKciently  describes  the  offense 

A  warrant  need  only  recite  the  sub-  of  obstructing  a  public  highway.    Jef- 

stance  of  the  offense  charged,  and  to  fries  -v.  McNamara,  49  Ind.  143. 

require  the  complainants,  who  are  often  In  Flack  v.  Ankeny,  i  III.  187,  tt  was 

persons  of  limited  education,  and  who  held  that  a  warrant  stating  in  substance 

prefer    complalnta    before   justices    of  that    A    B  made   complaint   on    oath 


the  peace,  who  are  not  lawyetv,  snd  that  C  D  had  violently  assaulted  s 
tinted  with  legal  niceties,  beaten  him,  and  requiring  the  ofHci 
n  to  describe  the  offense     arrest  Mm   and  bring  huti  before 


with  substantial  correctness,  or  to  give  justice,   contains   everything  e 

In  the  warrant  any  more  Information  to  the  validity  of  the  warrant 

than  is  needed  to  inform  the  defendant  A  warrant  against  a  school-teacher, 

of  the  crime  with  which  he  Is  chared,  charging   that   he   "did   unmercifully 

and  that  it  is  a  crime,  would  be  to  make  whip  "  a  child,  "  inflicting  bruises  on 

it  practically  impossible  to  hold  shrewd  her    person,"    sufficiently    sets  out    a 

criminals  at  all,  in   many  places,  and  battery.     It  is  not  necessary  that  the 

would  be  of  no  use  to  any  one.     Has-  auo  a*ime  be  charged.     Stale  v.  Staf- 

kins  V.  Ralston,  69 Mich.  63.     In  this  ford  (N.  Car.  1893),  18  S.  E.  Rep.  356. 

case,  a  warrant  charging  the  defendant  A  warrant  stating  that  "information 

with   uttering   and  publishing  as  true  upon  oath   having   been   this  day  laid 

(on  a  glTcn  date)  a  false,  forged,  and  before  me  that  the  crime  of  malicious 

counterfeited  promissory  note  for  the  trespass,  upon  lands  owned  or  occupied 

payment   of    money    [fully  describing  by     .     .     .     has   been  committed,  and 

the  note),  well  knowing  at   the   time  accusing     .     .     .      thereof,"    is    sufli- 

that   the   note  was   false,  forged,   and  dent   in  form  under  section  151,  Nra 

counterfeited,  sufficiently  described  the  Tork    Code    of   Criminal   Procedure. 

offense  intended  to  be  charged.  The  circumstances  of  the  offense  need 

In  State  w.  Smith,  13  Kan.  396,  It  was  not  be  set  out.     People  n.  Upton    [Su- 

said  that,  "  to  hold  that  the  warrant  of  preme  Ct.),  39  N.  Y.  St.  Rep.  777. 

a  justice  should  describe  the  ofTense  as  f  n  Pratt  i;.  Bogardus,   49  Barb.   (N. 

accurately   as   the  information,  would,  Y.)  89,  the  warrant  issued  by  b  justice 

in  most  cases,  defeat  justice."  of  the  peace,  after  stating  the  time  and 


place,  alleged  that  the  defendant, "  de- 
Bnnd,  may  briefly  state  the  offense,  and     signedly  and  by  false  pretenses,  did  ob- 
need  not  be  more  precise  and  accurate     tain  from"  the  complainant  "  onesulkj 
38  C.  of  L.— 46  721 
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recite  "  the  substance  bf  the  accusation,"  is  satisfied  by  making 
the  warrant  on  the  same  paper  with  the  complaint,  wherein  the 
offense  is  adequately   described,  and  definitely  referring  to  it.' 

o(  the  value  of  (30,   the   property   of  done.  Its  constituent  element*,  lad  is, 

,    with  intent  to  cheat  and   de-  therefore,  Ingufficlent.     State  o.  Bakct. 

fraud  "  the  complainant.     Il   was  held  106  N.  Car.  758. 

that  this  wHi  a  valid  warrant  upon  a  A  warrant  reciting  that  A  B  did  ofi- 

complaint   for   obtaining   properlj   by  pose  C  D,   a  constable,  in  the  tXKo- 

false  pretensea,  although  the  pretenses  tion  of  a  civil  process,  "  bj  coDcesling 

used  were  not  set  out  therein.     Such  a  and  keeping  concealed  the  property  d 

statement  would  not   have  constituted  one  James   Frost,"  does  not  prnperij 

a  BpeciticBtion  of   the  accusation,  but  describe  the  ofTente  of  resisting  or  ob- 

would  have  been  eimply  a  recital  of  the  structing  process,   nor   indeed  doet  it 

evidence  by  which  the  accusation  was  describe  anj  offense  known  to  theliw, 

to  be  suBtained,  and  therefore  need  not  and   Is,  therefore,  a    nulli^,  tad  Ox 

be  set  out  at  large  in  the  warrant.  party  causing  it  to  be  issued,  *>  vcllii 

In  People  v.  Kshler,  93  Mich.  62^,  the   officer  executing  it,  are  liable  in 

the  warrant,  in  describing  the  oSense,  trespass  to  the  party  arrested.  Cnimp- 

alleged  that  the  respondent  "did  then  ton  n.  Newman,   la  Ala.  199;  46  Aa. 

and  there  iinlawfully  sell,  furnish,  etc.,  D*c.  3i;i. 

a   large    quantity   of,   to   wit,   spiritu-  A  warrant  of  a  justice  alleging  thit 

ous  and  intoxicating  liquon."     It  was  the    defendant    "has    property  in  hii 

Insisted  that   the   material   fact   to   be  hands  in  a  fraudulent  condition,"  don 

proved  was  the  tale  of  spirituous  and  not  chargean  offense  known totbdsw, 

Intoiitating    liquors   to   a   tninor,  and  and  the  officer  who  executed  it  ai  *elt 

that  the  warrant  was  bad  because  of  as  the   person  who  caused  it  to  be  ii- 

the  use  of  the  videlicet  preceding  the  sued,  Is  liable  in  trespau  to  the  psrtj 

word  "  spirituous."    The  court  said  that  arrested.     Duckworth    p.  JohoUon,  7 

this  was  a  pure  technicality ;  that  the  Ala.  576.     See  also   Lueck  v.  Heiilcr, 

offense   need   not   be  stated   aa  in  an  87  Wis.  644. 

Indictment,  and  Ihpt  It  sufficed  if  the  A  warrant  for  a  felony,  based  upon 

warrant  informed  the  accused  of  the  an  affidavit,   stating  that  "A  B  entered 

nature  of  the  accusation,  and   recited  the  incloaur«  of  C   D   and  carried  off 

the  substance  of  the  offense  and  de-  hergrain,"  is  no  justification  to  tbealfi- 

ecribed  ll   with   such   certainty   aa   to  cer    who   issued  it,   nor  to  the  ofiicei 

show  that  it  was  within  the  jurisdiction  who   executed   it,  as  the  afSdavit  cod- 

of  the  officer  to  take  bail.  tains  no    words    importing   a   Celoi:;. 

In  State  v.  Oliver,  3   Houst.  (Del.)  Moore  t^.  Watts,  i  111.  42. 

S";,  where  the  warrant  of  the  justice,  Pl«a  In  At>«t«in«nt.— In  ^aium  i>i* 

ued  for  arrest  for  breach  of  the  peace,  held  that  a  plea  in  abatement  should 

was  exceedingly  defective  in  form,  con-  not  be  sustained  because  of  an  indefi- 

talning  no  complaint,  no  affidavit,  and  nlte   description  of  the  offense  in  the 

no    charge,   it  was   nevertiieleBS   held  warrant,  when  it  appears  that  the  wir- 

good  authority  tor  the  arrest.  rant  and  testimony  taken  in  the  prt- 

Where  a  criminal  statute  is  descrip-  liminary    examination   together  ilxn 

tive  of  the  offense  which  is  declared  to  that  the  defendant  could  and  did  know 

be  a  crime,  a  complaint   filed  before  a  the  nature  and  character  of  the  affeue 

justice  of  the  peace,  the  charging  part  with   which  be  was  charged.    Stitc  :'. 

of   which   is   in   the   language   of   the  Tennison,  39  Kan.  716 

statute,  is  sufficient.      State  v.  Lauver,  I.  Com.   v.   Dean,   9  Giav   (Mau-I 

36  Neb.  757.  883.     In  this  cw«,  Shaw,  C.'j,  i"  <*«■ 

lasnOoient  Deicrlptlon  of  Offsna*.  —  tivering  the  opinion  of  the  court,  Mid: 

A  warrant  charging  merely  that  the  "The  statute  requires  that  the  warranl 

defendant  "did  refuse  to  work  the  pub-  -'  -"    -  -'^-  ■>--    -.            .  _<..i,  . 


lie  roadafter  being  legally  warned  by  P, 
supervisor,  agaifist  the  peace  and  dig' 
nityof  the  state,"  indicates  in  terms  ' 
tirely  too  general  and  indefinite  the  p 
ticular  offense  Intended  to  be  charged, 
and  fails  to  specify,  M  it  sliould  ha*« 


shall  recite  the  substance  of  theiccDH- 
tlon.  Although  this,  upon  a  slricl  and 
literal  construction,  would  reqaiie  th* 
insertion  of  the  substance  of  the  com- 
plaint in  tbe  body  of  the  warrant,  <till 
It  is  a  rule,  almoat,  If  not  quite,  uniiw- 
sal,  that  where  a  paper  is  aniKied,  ain 
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The  preamble  of  the  warrant  is  a  part  thereof,  and  when  it  sets 
forth  the  offense  in  apt  words,  the  warrant  in  this  respect  is  in 
due  form.*  A  warrant  of  a  justice  ordering  the  arrest  of  a  person 
charged  with  larceny,  which  recites  a  distinct  charge  of  larceny 
against  the  accused,  is  not  invalidated  by  the  omission  of  an  alle- 
gation as  to  the  value  of  the  property  stolen.*  A  warrant  charg- 
ing the  defendant  with  forgery,  and  uttering  forged  paper,  is  not 
objectionable  as  charging  two  offenses,  as  both  are  comprehended 
within  the  crime  of  forgery  at  common  law.'  These  principles  in 
regard  to  the  description  of  the  offense  apply  only  to  cases  where 
the  magistrate  simply  causes  the  apprehension  of  offenders,  but 
does  not  exercise  final  jurisdiction.  In  cases  determinable  before 
him,  the  warrant  is  the  indictment,  and  must  set  out  the  facts 
constituting  the  offense  with  such  certainty  that  the  accused  may 
be  enabled  to  judge  whether  they  constitute  an  indictable  offense 
or  not,  and  to  determine  the  species  of  offense  with  which  he  is 
charged.* 

Under  many  of  the  statutes  the  warrant  must  state  as  nearly 
as  practicable  the  time  and  place  of  the  commission  of  the 
offense.* 

(3)  Directum  and  Authority. — The  direction  is  a  material  and 
-essential  part  of  the  warrant.  Indeed,  it  enters  into  and  forms  a 
part  of  the  very  definition  of  the  term.  By  the  common  law,  the 
warrant  may  be  addressed  to  the  sheriff,  bailiff,  or  constable,  or  to 
an  indifferent  person  by  name,  who  is  not  an  officer ;  but  the 
most  usual  and  regular  course  is  to  direct  it  to  the  constable  of 
the  precinct  wherein  it  is  to  be  executed,  for  constables  are,  by 
the  common  law,  the  proper  and  known  officers  of  justices  of 
the  peace;  and  it  is  most  advisable  to  do  so,  because  no  other 
constable,  and,  a  fortiori,  no  private  person,  can  be  compelled 

dcfinitelj  refcTretl  to,  It  Is  to  be  troted  is   requisite  than  the  naming  of  it  in 

>■  recited  in,  and  a  part  of,  the  process  these  terms.     The  properly  stoien  need 

or  initrument  In  which  it  to  recited."  not   be   mentioned  nor  deaciibed,  nor 

See    alio    Donahoe    v.    Shed,  8  Met.  Its  value  stated,  nor  the  owner  named; 

<Mat«.}   336;   State  v.  Davis,   tii   N.  neither    is     It     requisite    to    disclose 

Car.  739.  whether  the  larceny  amounts  to  a  fel- 

1.  Harahaw  o.  Crow,    ti   Ired.  (N,  any   or  only   to   a   misdemeanor.     If, 

Car.)  340.  however,  these  particulars  are  set  forth, 

S.  Payne  f.  Barnes,  5  Barb.  (N.  Y.)  they  will  not  vitiate  the  warrant.    Dick- 

465.  son  V.  State,  63  Ga.  583. 

p«ttt   LarMny — Onlaaton  of  Mama  of        S.  In  re  Adutt,  55  Fed.  Rep.  376. 
Owner  ol  Oooda.— In  Okio,  the  failure  to        «.  Slate  v.  Jones.   88   N.   Car.  671 ; 

jnaert  in  an  affidavit   filed  before  a  jus-  State  -v.  Bryson.  84  N.  Car.  780.    See 

tice  of  Ihe  peace,  charging  the  offenie  of  also  Blythe  v.  Tompkins,  a   Abb.  Pr. 

petit  larceny,  the  name  of  the  owner  (N.  Y.  Supreme  Ct.)  473. 
of  the  property  alleged   to  have  been        B,  See  the  various  statutes.     In  Price 

stolen  Is  no  ground  for  reversinjf  sen-  -v.  Graham,  3  Jones  (N.    Car.)    545,   a 

tence.     Montgomery  v.  State,  7  Ohio  warrant  issued  in  one  of  the   counties 

St,  wj.  of  North  Carolina,  chai^ng  a  person 

Under  Ge«rgia  Code,  ^4  4715.  4716,  with  having  committed  murder  "some- 
where  the  oilense  charged  Is  simple  where  betwi 
larceny,  no  further  description   of  ft,  of  Texas,"  ' 
«lther'in  the  affidavit  or  the  warrant,  talntjr. 
73S 
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to  serve  the  warrant,  whereas  the  constable  of  the  proper  prednct 
may  be  indicted  if  he  fails  to  obey  it.' 

1.  Rex  If.  Kendall,  i  Ld.  Rajm.  66;  inal  cages,  we  are  left  at  liberty  to  de- 

I  Chltlj^'sCr.  Law  38;  aHawk,,  ch.  13,  termine  this  question  bv  the  rules  and 

4  IT,  4  Bl.  Com.  ig.     See  also   Meek  doctrines   of  tile   common   law.    The 

V.  Pierce,  19  Wis.  300 ;  Russell  11.  Hub-  authorities  from  the  Year  Bookg,  doim 

bard,  5  ^rb.  (N.  Y.)  654.  to  the  most  recent  and  approved  leit 

In  Coitneclieul,  a  warrant  issued  \>j  writers,  Qow  in  one  uniform  course,aiMl 

a  justice  or  the  peace,  on  the  compiaint  all  agree  that  a  justice  of  llic  peace  in 

of  an  executor  or  administrator,  against  a  criminal  case  nay  authorize  anjr  per- 

the  person  having  In  hia  posaeaaion,  and  son  whom  he  pleasei  to  be  his  officer, 

refusing  to  deliver  up,  effects  belonging  All,  hovrever,  consider  that  it  h  better 

'>   the    testator's  or  intestate's   estate,  to  direct  his  process  to  the  constable  of 

"  ected  for  service  to  an  in-  the  place  where  it  is  to  t>e  eiecnted, 

rson.     Kelsey  v.  Parroelee,  and   tliis   because  no  other  constable, 

15  tJonn.  361.     Here  Williams,  C.  J.,  and,  a  ybr/i'ari,  no  jnivate  person,  can 

■aid:   "At  common  taw,  it  cannot   be  be  compelled  to  execute  it.    Strong  u 

doubted  that  a  justice  of  the  peace  had  this  position  stands  on  autboritj,  it 

a  right  to  direct  his  warrant   to   anj  derives  equal  Banctity  from  its  pracbcil 

particular  private  person  \>y  name,  who  usefulness  and  proprietj.     li  it  is  tnie 

could     always    justify    the     execution  that  none  but  a  constable  can  execute 

thereof  in  an  action  of  false  Imprison-  a  criminal  warrant,  then  is  any  acting 

ment.     So  it   was  adjudged   by   Lord  justice  of  the   peace  at  the  mercy  ^ 

Chief  Justice  Hale,  in  Res  v.  Kendall,  i  these  oflicers,  for  by  a  willful  failure  to 

Ld.  Raym.  66  ;  and  it  has  been  ever  attend  his  office  they  can  proscribe  hia 

since  recognized  as  law  by  all  writers  from   tbc   business  of  liis  district  ind 

and  judges,  so  far  as  we  know,  upon  transfer  it  to  magiatrate*  whose  ptfancy 

this  subject,  though  it  is  said  by  some  may   render  them   convenient  lo  the 

writers  that  it  is  better  to  direct  to  a  officers.     But  this  is  a  small  evillothat 

Lnown  officer,  as  he  is  bound  to  eze-  the  public  would  suffer,  if  the  crimioal 

cute."  arrests  could  only  be  made  bra  number 

In  Abbott  i>.  Booth,  51  Barb.  (N.Y.)  so  limited.    The   accldenul  or  inteo- 

546,   Johnson,  J.,   for  the  court,  said  :  tional   absence   of   the  constable  of  x 

"At  common   law  the  warrant  might  township  would  be  the  means  of  gi»- 

be  directed  to  some  indifferent  person  ing    comparative    impunity   to  crime. 

who  is   not  an  officer;  and    I   am   of  The  common  law,  wisely   considering 

y  still  be  done.     But  a  that  the  prevention  and  puoishnient  of 

d,  I  think,  never  resort  crime    are   the   objects   for  which  all 

practice  if  an  officer  can  be  ministers  of  justice  arc  created,  rejects 

conveniently  found  to  perform  the  serv-  the  idea  that  the  public  justice  is  to  be 

Ice,    inasmuch    as    a  common  person  delayed,  and  perhaps  evaded,  uoti]  a 

cannot  be  compelled  to  make  service,  selected  agent  i*  to  be  found  to  cany 

or  be  punished  in  case  of  refusal."  the  edicts  of  the  magiatracv  into  eie- 

In   Flack  v.  Ankeny,   i   111.   1S7,  it  cution." 

was  held  that  at  common  law,  a  justice  But  in  an  early  MataaeiatttU  caae, 

may  authorize  any  person  he  pleases  it  was  held  that  a  warrant  addressed  to 

to  be  his  officer ;  and  under  the  Illinois  the  proper  officer,  and  to  an  indiriil- 

act  of  March  ai,  1819,   a   magistrate  ual  by  name  who  was  not  an  officer, 

may  appoint  a  constable  in  a  criminal  was  erroneousaadconreTTcd  nosuthoi- 

case,  where  there  is  a  probability   that  ity  upon   the   individual   to  make  the 

the  criminal  will  escape.  arrest     At  the  same   time,  doubt  was 

In  Com.  V.  Keeper  of  the  Prison,  I  expressed  whether  it  might  not  be  ls«- 

Aihm.    (Pa.)    1S3,   King,   Pres.,   said:  fully  done  when  no  oflicer  was  atband 

"  The  question  discussed  and  to  be  de-  to  perform  the  service,  and   that  fact 

elded  is,  whether  a  justice  of  the  peace  was  expressed  in  the  warrant.   Coed.  t. 

has  the  legal  right  to  authoriie  a  citizen  Poster,  i  Maas.  488. 

to  execute  a  criminal  warrant  of  arrest,  According  to   Cbitty,  if   an  act  of 

or  whether  on  all  occasions  his  process  Parliament  directs  that  a  justice  (liall 

must  be  directed  to,  and  executed  by,  ■  grant  a  warrant  and  does  not  state  to 

constable.     Having  no  statutory   pro-  whom  It  is  to  be  directed,  it  must  be 

visions  on  the  subject  of  arrest  in  cnm-  directed  to  the  constable  and  not  to  the- 
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The  statutes  of  most  of  the  states  provide  that  the  warrant 
must  be  directed  to,  and  executed  by,  a  "  peace  officer."  If  the 
warrant  is  issued  by  a  justice  of  the  supreme  court,  or  of  a  supe- 
rior court,  or  of  certain  other  designated  courts,  it  may  be  directed 
generally  to  any  peace  officer  in  the  state;  if  granted  by  any 
other  magistrate  than  those  named,  it  may  be  directed  generally 
to  any  peace  officer  of  the  county  of  its  issuance.  Under  these 
provisions,  peace  officers  are  usually  a  sheriff  of  a  county,  or  his 
under  sheri^  or  deputy,  or  a  constable,  marshal,  police  constable, 
or  policeman  of  a  city,  town,  or  village.* 

■heriff,  unlesi  power  to  do  lo  Is  con-  v.  State  (Tei.  Crim.  App.  1893),  I4  S. 

ferred    bj  the   met.     i   Chittj's   Crim.  W.  a86. 

Law,  p.  38.  In  Noles  v.  SUIe,  34  Ai».  673,  it  was 

1.  See  A^ew  Tori  Code  Crini.  Proc.,  held  that  under  lectlon  711  of  the  code 

a  153-156',  California  Penal  Code,  4^  of  that  state,  a  justice  of  the  peace  may 

816^19-,  Aenarfa  Gen.  Stat.  3993-3996.  appoint   a   special    constable   in  cases 

See  alao  infra,  this  title,  Backing  or  of  emei^ency,   and   he    must    hiroseir 

Indorsing  Warrant.  judge  of  such  emergencj'. 

The  charter  of  the  village  of  M.  pro-  In  Indiana,  if  the  warrant  is  directed 
vided  for  the  election  of  a  police  justice  to  a  special  constable  it  must  be  ad* 
and  declared  that  he  should  possess  the  dressed  to  him  specially  bj  name, 
same  powers  and  authority  in  all  crim-  Dietrichs  -a,  Schaw,  43  Ind.  175;  State 
inal  proceedings  as  justices  of  the  v.  Wensel,  77  Ind.  438.  In  Ziegler  ». 
peace  In  the  several  towns  of  the  state.  Powell,  54  Ind.  173,  the  justice  made 
Ntvi  Tork  Code  Crim.  Proc.,  44  146,  and  signed  an  entry  of  record  that  "  a 
147.  declare  that  "a  police  justice  is  a  warrant  issued"  to  A,  "special  con- 
maglstrBte  having  power  to  issue  a  stable ;"  but  (he  warrant  itself  was 
warrant  for  the  arrest  of  a  person  directed  to  the  said  A  as  "  deputy  con- 
charged  with  a  crime."  Under  sections  stable."  A,  In  making  return  of  his 
I  j5,  I56,a  warrant  Issued  "by  any  other  doings  under  the  warrant,  signed  hlm- 
magistrate"  than  a  justice  of  the  su-  self  as  A,  "special  constable."  The 
preme  court  and  the  judges  of  certain  erroneous  designation  in  the  warrant 
other  coarts,  "may  be  directed  gener-  was  held  not  to  vitiate  the  appoint- 
ally  to  an;  peace  oRicer  in  the  county  ment. 

in  which  It  is  Issued  and  may  be  exe-  In  Wells  v.  Jackson,  3  Munf.  (Va.) 
cuted  In  that  county."  It  was  held  Chat  45S,  It  was  held  that  where  a  magla- 
a  warrant  issued  by  the  police  justice  trate  designated  an  officer  lo  eiecute  a 
of  the  said  village  for  the  arrest  of  a  warrant,  issued  to  arrest  a  defendant 
personcharged  with  commiltingacrime  and  bring  him  before  the  court  to  give 
therein,  might  be  executed  anywhere  sureties  for  the  peace.  If  such  officer's 
within  the  county  beyond  the  limits  of  name  was  erased  and  some  other  per- 
thc  village.  Orleans  County  v.  Win-  son's  name,  who  was  not  a  sworn 
Chester,  18  N.  Y.  Supp.  668 ;  63  Hun  officer,  was  inserted  by  the  prosecutor, 
(N.  Y.)  636.  an  arrest  made  by  the  person  so  sub- 
In  Mttstackvsettt,  warrants  and  other  stituted  was  illegal  and  void,  and  was 
processea.  Issued  for  the  apprehension  not  a  justification  in  case  he  was  sued 
of  persons  charged  with  offenseB,  may  for  assault  and  battery  and  false  im- 
be  directed  to  and  served  by  any  officer  prisonment,  but  might  be  given  in 
authortEcd  to  serve  criminal  process  in  evidence  in  mitigation  of  damages, 
any  county.  Massackusttis  Pub.  Stats,  By  section  4259  of  K)\e  Alabama  Code 
ch.  347.  of  1886,  ihe  warrant  "  must  be  directed 
In  Tenas,  as  a  justice  of  the  peace  '  to  any  lawful  officer  of  the  state,'  but 
may  not  order  a  warrant  of  arrest  eie-  if  executed  by  any  lawful  oflicer  hav- 
cuted  beyond  the  limits  of  his  county,  ing  authority  to  execute  it,  it  is  valid, 
snd  a  warrant  Issued  by  him  must  be  without  regard  to  its  direction."  A 
addressed  to  some  suitable  officer  of  his  warrant  directed  "to  any  lawful  of- 
county,  if  the  name  of  the  county  Is  ficer  of  the  state,"  as  provided  by  this 
omitted,  the  warrant  is  Illegal.  Toliver  section,  does  not  require  the  addition 
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A  criminal  warrant  should  contain  a  command  or  a  requirement 
in  the  nature  thereof,  to  the  person  to  whom  the  warrant  is  di- 
rected to  make  the  arrest.  A  mere  authority  in  the  nature  of  a 
license  or  permission  to  make  the  arrest  would  not  be  a  warrant, 
either  under  the  statutes  or  at  common  law.* 

In  England,  the  warrant  runs  either  in  the  name  of  the  king  or 
of  the  magistrate  who  issues  it,  the  latter  being  the  more  usual 
form,*  In  this  country,  it  is  made  in  the  name  of  "The Com- 
monwealth," "  The  People,"  or  "  The  State,"  according  to  the 
requirement  of  the  law  of  the  particular  state," 

(4)  Seal — Signature — Date. — It  is  a  disputed  question  whether 
at  common  law  a  seal  is  essential  to  the  validity  of  a  warrant  of 
arrest  issued  by  a  justice  of  the  peace.  But  the  better  opinion  in 
Bngland,  and,  perhaps,  in  this  country,  also,  is  that  this  fomiality, 
in  the  absence  of  an  express  statutory  provision,  is  not  necessary, 
and  that  the  warrant  is  regular  and  valid  in  this  respect  if  simpl)' 
signed  by  the  magistrate,  with  his  name  of  ofHce.^    In  some  of 

ol   the  words  "of   Alaiama,"      Even  out  citing  any  luthorlt^f  [or  the  propo- 

if  the  omUslon  of  these  rendered   the  sltion. 

warrant   defective,  this  would  not  be        The  only  adjudged  cue  relerred  la 

&nj    ground    for   quashing    the  com-  In  the  above  works  is  that  reported  in 

pUint.   WiUon  v.  State  (Ala.  1893),  13  the  Vear  BhdIcs  f  i*  Hen.  8,  tol.  i6i|. 

So.  Rep.  437.  but  this  case  does   not  decide  thai  1 

1.  Abbott   V.    Booth,    51    Barb.  (N.  warrant  at  common  law  musl  be  waled. 

Y.)  546.  Thus,  In  Padiield  v.  Cabell,  reporled  lb 

1.  1  Chilly's  Crlm.  Law  39.  Bullet's  N,  P.  Caa.  83,  and  more  fullr 

S.  See   the    statutei    of  the  various  reported  in   Willes'   Rep.   411,  Chi^ 

states.  Justice  Willes,  said :  "  A  warrant  Aim 

In   Illinois,    an   order   of  court  not  not  tx  vi  Urmini  impl^  an  inslrumfnt 

running  In  *>  the  name  of  the  people  of  under  seal.     It  signifies  no  more  than 

the  Stateof ///i«0ij,"  anddirectingthe  an  authoritj.    All  the  boobi  in  which 

ofHcer  to  arrest  the  party  named  there-  it  is  said  that  a  warrant  must  be  under 

la  upon  default  In  the  payment  of  a  seal,  arc  founded  on  a  case  in  the  Year 

certain  amount  decreed   agalnEt    him,  Books,  where  it  is  said  that  "  a  justice 

does  not  authoriie  the  arrest  upon  de-  of  the  peace  Is  a  judge  of  record  and 

fault,   as  the  constitution  of  the  state  hath  a  sea!  of  oflice."     And  in  nott  c, 

provides  that  "all  process,  writs,  and  p.  3[3,   to   the   American    edition   of 

other    proceedings    shall    run   in   tiic  Willes'  Rep.,  it  is  said:   "Thii  point, 

name   of   the   people   of   the   State   of  respecting  the  necessitj  of  a  warrant 

/lliHois."     LeightoQ    v.    Hall,   31    III,  being  under  seal,  did   not  arise  in  tbe 

108 ;  83  Am.  Dec.  205.     See  also   Sid-  case  of  14  Hen.  8,  (ol.  i6a,   where  the 

well  V.  Schumacher,  99  III.  437.  defendant  just i lied  in  an  action  for  filw 

In  Miitouri,  the  warrant  should  run  imprisonment,  under  a  warrant  granted 

In  the  name  of  "  the  State  of  Missouri!'  bv  a  justice  of  the  peace  alter  the  ar- 

Hickman  v.  Griliin,  6  Mo.  37;  34  Am.  rest,  without  showing  in  hifi  plea  vhen 

Dec.  134;   Miller  f.  Brown,  3  Mo.  137;  or   where   the   warrant   wai   granted. 

33  Am.  Dec.  693,  The  passagebererelieduponwasmere- 

4.  It  is  said,  in  1  Hawk.  P.  C,  b.  6,  Xj^dictamoi  Chief  Justice  Burdenell, 

that  the  warrant  ought  to  be  under  the  who  put  it  by  way   of  illustration  in 

hand  and  seal  of  the  justice  who  issues  considering  In   what   cases  an  officer 

it.     Citing  I  WaXe    1177  ;   3    Hale   ili  ;  would  be  justified  in  executing  a  wir- 

Dalt.  C.  117 ;  3  Inst.'  76 ;  14  Hen,  8,  fol.  rant,  though  a  justice  would  not  be  in 

l6a.  granting  it." 

In  4  Bl.  Com.  390,  the  author  savs        In  Padfield  v.  Cabell,  Willei'  Rep. 

the  "  warrant  ought   to  be   under   the  411 ;  Buller'a  N.  P.  Cas.  83,  the  precise 

hand  and  aeal  of  the  justice,"  but  with-  question  arose  whether  a  warract  inuit 
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be  under  seal  when  the  statute  does  not  were  made  to  the  arreet,  but  the  quei- 

in  terms  require  tt,  and  the  question  tion  as  to  a  seal  was  not  taken,  and  the 

WHS  decided  in  the  negative.   This  case  court  refuted  to  discharge  the  prisoner ; 

occurred  -aAer   all   the    works    above  showing,   it  would  seem,  that  neither 

mentioned  were  written,  with  the  ez-  the  counsel  nor  the  court  supposed  a 

ception  of  Blackstone.  seal  to  be  necessarv. 

In  I  Chittj''B  Crim.  Law  (jth  Am.ed.)  In  Aylesburj*  v.  Harvej,  3  Lev,  304, 
38,  it  is  slated  ;  "  It  is  generally  laid  the  defeadant  seized  a  cup  under  a 
down  that  the  warrant  ought  to  be  under  warrant  issued  bj  a  justice  of  the  peace, 
the  hand  and  seal  of  the  justice  who  on  a  conviction  under  the  excise  law, 
makes  It,  but  it  seeniE  sufficient  if  it  be  to  levy  twentj  (hillinga;  and  in  answer 
in  writing  and  signed  by  him,  unless  a  to  an  objection  taken  to  the  plea  that 
seal  ii  expressly  required  bj  a  particular  the  warrant  was  not  pleaded  with  « 
act  o£  Parliament,"  And  Petersdorf  profert,  the  court  said:  "The  statute 
(Abr.,  vol.  11;,  tit."  Warrant,"  358,  note)  does  not  require  that  the  warrant  be 
reiterates  llie  rule  as  thus  laid  down,  under  hand  and  seal,  but  only  tn  writ- 
See  also  Burns,  J.,  "Warrant"  IV;  ing,  and  no  writing  U  to  be  so  pleaded 
Dick,  J.,  "  Warrant"  lit.  except  it  be  a  deed." 

In    Sharswood's   edition   of    Black-  Intheveirrecentcaseof  Starr,  v.V, 

stone's  Commentaries,  vol.   4,   p,   190,  S,,  ij3U.S.6i4,tbe  court, bj  Mr. Justice 

note    6,   in    commenting  on   the   text  Fuller,  after  reviewing  the   early  au- 

which  says  that  the  warrant  ought  to  tborities,  decided  that  a  warrant  of  ar- 

be  under  the  hand  and  seat  of  the  mag-  rest  without  a  seal,  issued  by  a    Uniled 

Istrate,  the  editor  observes ;  "  It  seems  Slatti  commissioner  having  no  seal  of 

sufficient  if  it  be  In  writing  and  signed  oflice.   and  not  being  required  by  any 

t^  him,  unless  a  seal  is  expressly  re-  acl  of  Congress  or  statute  of  the  state 

quired   by  a  particular  act   of  Parlia-  to  be  under  seal,  is  not  void  for  want 

ment."  So  Barber's  Crtm.  Law  457,  and  of  a  seal. 

Pdmeroy's  Arch.  Crlm.  Pr.  &  PL,  vol.  The  following  cases  hold  a  seal  to  be 

I,  p.  106,  notes,  hold  that  a  seal  is  un-  unnecessary.    Though    these   are   not 

necessary.  cases  of  warrants  of  arrest,  yet  they 

In  Stale  v.  Vaugh,  Harp.  (S,  Car.)  have  a  bearing  upon  the  question,  and 
313,  Hugcr,  J.,  delivering  the  opinion  are  usually  cited  to  the  point  now  un- 
of  the  court,  said ;  "  Formerly  seals  der  discussion :  Davis  v.  Clements,  I 
appear  to  have  been  regarded  with  N.  H.3901  Thompson  v.  Fellows,  11 
more  respect  than  they  are  at  present.  N.  H.  430  (both  warrants  of  distress 
When  the  art  of  writing  was  confined  to  under  Vtxt  highway  act);  Coleman  v. 
a  few,  seals  were  used  to  designate  per-  Andenon,  10  Mass.  105  (warrant  ol 
sons,  hut  now  that  writing  has  become  the  selectmen  to  call  a  town  meeting)  ; 
common,  a  person  Is  identified  by  the  Bradford  v.  Randall,  5  Pick.  (Mass.) 
handwriting,  and  seals  are  seldom  used  496,  per  Morton,  J.  (warrant  for  the 
but  to  give  character  to  instruments,  collection  of  taxes);  Gano  v.  Hall,  43 
There  appears  to  be  no  reason  why  the  N.  Y,  67  (warrant  of  commitment). 
oflicial  act  of  a  magistrate  should  be  un-  In  State  i>.  McNally,  34  Me.  no;  5(1 
der  seal,  as  it  derives  its  character  from  Am,  Dec.  650,  the  observation  of  Chief 
the  law  which  prescribes  It,  Should  a  Justice  Willes,  above  mentioned,  waa 
statute  prescribe  a  seal,  it  must  be  fol-  quoted  approvingly.  The  point  de- 
lowed  ;  but  where  no  such  requisite  1«  cided,  however,  was  that  a  wafer  adopt- 
preacribed,  it  is  unnecessary."  ed    by   the  justice  as  bis  seal,  is  a  suffi- 

Mlllett  ii.Baker,4J  Barb.  (N.  Y.)  115,  cient  seal, 

and  Genin  v.  Tompkins,  11  Barb.  (N.  In  the  following   cases,   a   seal   wa* 

Y.)  286,  hold  a  seal  to  be  unnecessary,  held  to  be  necessary  :  Tackett  v.  State, 

The  former  of  these  cases  reviews  and  3  Yerg.  (Tenn.)  393;  14  Am.  Dec.  581; 

explains  Beckman  v.  Traver,  ao  Wend.  Bell  v.  Farnsworth,  11  Humph.  (Tenn.) 

{N.    Y.)   68;    People   v.   Holcomb,   3  609;  Sute  r.  Caswell,  T,  U.  P.  Charlt. 

Park.  Or,  Rep.  (N.  Y.)  656;  Smith  v.  (Ga.)  380;  State  v.  Curtis,  1  Hayw,  (N. 

Randall,  3  Hill  (N.  Y,)  495.  Car,)  471;  Welch  o.  Scott,  j  Ired,  (N. 

In  .£«/.  Smith,  s  Cow.  (N.Y.)  373,  Car.)   71;   State   v.    Worley,    11    Ired. 

which  waa  a  kabtaa  corfui  to  discharge  (N.  Car.)  341 ;  Slate  v.  Drake,  36  Me. 

a  prisoner  from   arrest  on   a  warrant  366;    58    Am,   Dec.   757.     In   this  last 

issued  against  him  by  a  justice  of  the  case,  Shepley,  C,  J,,  said :  "  There  can 

peace  for  an  alleged  crime,  the  warrant  be  little  doubt  that  the  common  law 

was  not  under  seal.    Several  objections  required  that  warrants  issued  lor  the 
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the  states,  the  statutes  prescribing  the  form  of  the  warrant  ex- 
pressly provide  that  there  must  be  a  seal,*  in  others,  that  there 
need  not  be,*  while  in  still  others,  they  are  silent  upon  the  point.* 

amit   or   Imprisonment  of    ■   pereon  a  straining  ol  the  l«w  to  Ripport  the 

^  magistra lea,  should   be   under  seal,  proceedings.     Such  a  coune  is  iiniii- 

The  practice  appears  to  have  conformed  thorized  and  far  from  btiog  produciiit 

to  it  In   England  and   in   this   coun-  of  good  general  results." 
try.      No  case  has  been  pre»ented  or         Mr.  Bhhop.commentingon  thesIiK- 

noticed    In    which    a    warrant    Issued  ment  In  the  foregoing  opinion,  that  "^if 

without  a  sea]  for  such  a  purpose  has  a  warrant  issued  without  a  seal  in  t 

been  decided  to  be  valid.     To  require  criminal  prosecution  bj   a  magistntc 

a  seal  in  such   cases  may  not  be  Im-  may  be  valid,  it  would  seem  that  one 

poTtanI,  only  as   matter   of  form.     It  might  be  so  when  Issued  by  a  court  of 

gives  the  Instrument  a  higher  grade  of  justice,  and  yet  all  such  precepts  issutnf 

character,  arreBis  the  attention  in  the  from  a  court  having  a  seal   must  b« 

burry  of  business,  allowing  a  pause  for  issued  under  the  sanction  of  thitsul,'' 

reflection.     The  cases  deciding  that  a  says:  "I  cannot  but  think  that  justicd 

warrant  may  be  valid  without  a  seal,  of  the  peace  and  courts  of  reconl  an; 

do  not  appear  to  have  been   those  au-  properly  disdnguisbable  aa  to  tlie  wv< 

thorizing  an  arrest  or  Imprisonment  of  rant,  and   that  on  this  mere  tccbnicil 

a  person.    They  might  have  been  cor-  point,  where  nothing  of  legal  principle 

rcctly  decided,  as  they  were,  without  is  involved.  It  accords   'irell  with  a> 


asserting   the  doctrine   that  a  warrant 

modem  ideas  to  hold  the  simpler  bmr 
sufficient,"    I  Bishop's  Crim.  Free.  (3d 

<«  vi  ttrmini  did  not  Imply  an  instru- 

ment under   seal.      It    may  be    correct 

ed.),  %  ii-}.  note  4. 

that  the  word  in  common  parlance  lig- 
nifies  no  more  than  an  authority.     It 

The    corporate  seal  ol   the  town  of 

Keokuk,  /tfwa,  Is  not  the  seal  of  the 

will  not  follow  that  by  usage  in  the  en- 

mayor  aB  a  justice  of  the  peace,  ind 

s  for  the  punishment  of  need  not  be  appended  ti 

offenses,  and  in  judicial  precepts,  It  has  sued  bv  him  in  that   capaciiy.    5amo 

not  acquired  a  more  delinlte  and  Urn-  11.  State,  1  Iowa  165;  63  Am.  Dec.  4S7. 

Ited  signification.   The  almost  unbroken  Under  itfajiocAiMe/fj  Stat.  1S74,  eb. 

line  of  judicial   precepts  denominated  393,  ^  5,  a  warrant   Issued  by  a  ipe- 

warrants,  and  having  seals  affiled  in  cial  justice  of  Ihe  first  district  cwirt 

conformity  to  the  requirements  of  the  of  Bristol,  under  his  own  hand  anil  Ktl, 

common  law,  would  authorize  the  con-  and   returnable  to  that   court.  Is  valid, 

elusion  that  It  had.     While  courts  have  notwithstanding  that  by  tection  14  of 

admitted,   and    legislatures    have    en-  the  statute,  power  is  given  to  tbe coon 

acted,  that  a  scroll,  scrawl,  or  scratch  to  establish  a  Seal  and  to  issue  all  "riu 

might  be  regarded  as  a  seal,  It  is  not  and  processes.    Com.  i-.  Walcotl,  116 

known    that   any  one  has   determined  Mass.  138, 

that  a  seal  of  some  description  was  not  In  Whitney  n.  Haven, Quipcy  (Max.) 

necessary  to   give   validity   to  instru-  334,  decided  in  1772.  it  was  beld  10  be 

ments  required  to  be  executed  or  issued  unnecessary  for  the  justice  issuing  tlw 

underseal.     .     .    .    If  a  warrant  issued  warrant  to  aver  himself  to  be  such  in 

without  a  seal.  In  a  criminal  prosecution  the  body  of  the  warrant, 

by  a  magistrate,  may  be  valid.  It  would  In  Davis  v.  Sanders  (S.  Car.  1894). 

seem  that  one  might  be  when  so  issued  19  S.  E.  Rep.  138,  a  warrant  which  wu 

by   any  court   of  justice,   and  yet   all  not  subscribed  by  the  magistnte  was 

such  precepts  issuing  from  a  court  hav-  held   insufficient   to  justify  an  arrtti, 

Ing   a  seal,  must  be   issued  under  the  although  his  name  was  written  In  the 

sanction  of  that  seal.    This  appears  to  body  oi  the  warrant  and  in  the  iadone- 

have  been  admitted  by  the  Lord  Chief  ment  thereon. 

Justice  in   his  opinion,  in  the  case  of  1.  See   Hutch.  Code  Musiisitfi.  p- 

Padfieid   V.   Cabell,  WiUes'   Rep.  411,  688,  4  3. 

when   the    precept    issued    from    any  3.  See  Consol.  Stat  of  JVe^roj**,} 

court  of  record.     Wheneverit  has  been  5914',   ArkaKiai   Rev.  SlaL,  ch.  5).  ( 

held  that  a  warrant  issued  in  a  crimi-  364;  Illinois  Crim.  Code,  pt  3,  die- 1=. 

nal  prosecution  might  lie  valid  without  fj  303,  no. 

a  seal,  it  is  apparent  that  there  has  been  3.  See    Matsackmselts    Ppb.   StaL 
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The  question  whether  there  be  a  seal  or  not  attached  to  the  war- 
rant, is  held  to  be  one  exclusively  for  the  judge  who  tries  the 
cause,  to  be  determined  by  him  upon  inspection.^  The  statutes 
require  the  warrant  to  set  forth  the  time  and  place  of  issuance. 

d.  Execution — (i)  Generally. — The  principles  in  regard  to  the 
execution  generally  of  warrants  of  arrest,  have  been  set  out  in 
another  part  of  this  work."  It  is  proposed  here  only  to  treat 
the  question  of  the  execution  of  the  warrant  beyond  the  jurisdic- 
tion of  the  issuing  magistrate,  by  means  of  the  indorsement  upon 
the  warrant  of  the  magistrate  in  whose  jurisdiction  the  accused  is 
supposed  to  be. 

(2)  Backing  or  Indorsing  Warrant. — Formerly,  in  England,  in 
strictness,  the  execution  of  a  justice's  warrant  of  arrest  was  con- 
fined to  the  county  of  its  issuance,  and  if  it  became  necessary  to 
pursue  the  accused  into  other  counties,  a  fresh  warrant  must  have 
been  obtained  in  each  county.  But  later  the  custom  of  backing 
or  indorsing  warrants,  whereby  the  justice's  jurisdiction  was 
greatly  extended,  sprung  up,  and  long  obtained  without  the 
siinction  of  law ;  finally  the  practice  was  authorized  by  act  of 
Parliament.' 

This  matter  is,  in  the  several  states  of  the  Union,  regulated  by 
varying  statutes.  In  some,  it  is  provided  that  if  the  defendant  is 
in  a  county  other  than  the  one  in  which  the  warrant  issued,  the 
warrant  may  be  executed  therein  upon  the  proper  direction  of  a 
magistrate  of  that  county,  indorsed  upon  the  warrant,  signed  by 
him  with  his  name  of  ofHce,  and  dated  at  the  county,  city,  or  town 
where  it  is  made,  to  the  following  effect :  "  This  warrant  may  be 

executed  in  the  county  of "(naming  the  county).     But  this 

indorsement  may  not  be  made  unless  upon  the  oath  of  a  credible 
witness,  in  writing,  indorsed  on,  or  annexed  to,  the  warrant,  prov- 
ing the  handwriting  of  the  magistrate  by  whom  it  was  issued. 
Upon  this  proof,  the  justice  indorsing  the  warrant  is  expressly 
exempted  from  liability,  both  civilly  and  criminally,  notwithstand- 
ing it  may  subsequently  appear  that  the  warrant  was  illegally  or 
improperly  granted,* 

(1892), ch.  Ill,  4  15;  Kanaas  Gcn.StM.  bench  extended  over  the  whole  realm. 
(1SS9),  ch.  8:,  art.  5,  4  37;  MissoMri  S«e  the  authoritiea  just  cited. 
Rev,  StaL(  1889),  ch.  48,  ?  40091  Cook'i  4.  Ne-w  Turk  Code  Crim.  Proc,  §t 
A'Tjf  Tort  Code.  Ctlm.  Proc,,  til.  3,  ch.  156,  157,  By  Penal  Code  of  California, 
3,  t  151 ;  Idafio  Rev.  Stat.  (1887),  ch.  l/lj  819,  820,  the  indorsement  may  be 
4i  k  75'9'  made  when  the  warrant  is  accompanied 

1.  Sute  V.  Worley.ii  Ired.  (N.Car.)  with  a  certificate  ot  the  clerk  of  the 
a4J.  See  »i«o  Stale  v.  Coyle,  33  Me.  county  where  the  warrant  wbb  Issued, 
437;State  r.Isham.j  Hawks  (NTCar.)  under  the  seal  of  the  superior  court 
183.  thereof,  as  to  the  official  character  of  the 

I.  See  AkRKST  (In  Civil  Cases),  magistrate,  as  well  as  In  the  manner 
Tol.  I,  p.  719;  Arrest  (In   Criminal     stated  in  the  text. 

Casxg],  vol.  1,  p.  730.  Where  the  And  in  ^/irAainii,  the  statute  author- 
anthorities  are  collected.  Izes  an  indorsement  when  the   magii- 

S.  I   Chlttj's   Crim.   Law  45;   4  Bl,     trate  is  satisfied  from   hie  own   knowl- 
Com.  391 ;  i  Hale  P.  C.  115.  But  a  war-     edge,  or  from  the  oral  or  written  state- 
rant  of  a  judge  of  the  court  of  Icing's    ment,  or  oath,  of  some  credible  perBon, 
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In  others,  before  the  warrant  may  be  executed  in  another  county, 
there  must  be  attached  to  it  a  certificate  of  the  clerk  of  the  county 
where  the  warrant  was  issued,  setting  forth  that  the  justice  s^^ 
ing  the  warrant  is  duly  commissioned  and  qualified  as  such,  aru) 
that  his  signature  is  genuine.* 

In  many  of  the  states  no  such  formality  is  required  ;  the  officer 
to  whom  the  warrant  is  addressed  being  expressly  authorized  to 
pursue  and  apprehend  the  party  charged,  in  any  county  of  the 
state,  and  for  that  purpose  may  command  aid,  and  exercise  the 
same  powers  in  relation  to  the  process  as  in  his  own  county.* 

And  indeed,  in  nearly  all  of  the  states,  in  case  of  warrants  is- 
sued by  judges  of  certain  of  the  higher  courts,  they  may  be  directed 
generally  to  any  peace  officer  in  the  state,  and  may  be  executed 
by  any  of  those  officers  to  whom  they  may  be  delivered,  without 
the  formality  of  an  indorsement.' 

e.  Return. — The  officer  must  make  return  of  the  warrant,  with 
his  doings  thereunder.'*  And  regularly  the  warrant  should  con- 
tain a  command  to  that  eflect,  but  the  want  of  a  formal  command 
will  not    excuse   him  from  the  obligation  of  making  a  proper 

proving  the  handnrltingof  the  lasulng  cammlBBton  of  ■  criminal  offenM  in  an- 
magietrmte,  and  that  the  perBon  in  pur-  other  county.  Woodall  v.  McMilUn, 
■ult  Is  an  oiiicer  authorized  to  make  the  38  Ala.  6^3.  The  tame  principle  lui 
arrcBt  in  thecounty  in  which  the  war-  been  intimated  in  a  AViu  Tor*  cat*. 
rant  Issued.  Alabama  Crim.  Code  SeePeoplef.CaBsela.s  Hill  (N.Y.)i67. 
(1886),  4  4^71.  1.  Sturm  v.  Potter,  41  Ind.  iSi. 

In  Coleman  v.  State,  63  Ala.  93,  it  S.  Manackmells  Pub.  Stat.  1881,  ch. 
was  held  that  section  4656  of  the  old  113, 4  io:///iWi.iCrim.Codc,<ilT.7,p«r. 
code  of  Alabama  (f  4371  of  the  code  4:1,  \  6;  Nevi  Hantfthire  Pub.  Sut 
of  1886),  enacting  that  "any  lawful  1B91,  ch.  ijo,  4  g;  OHo  Rev.  StiL,  i 
officer  having  a  warrant  of  arrest  to  71391  Missiisiffi  Code  1891,  fi  13S0, 
execute  may  pursue  the  defendant  into     13S1. 

^..i,__j ..._._-_..  __         Under  the  former  statute  of /WiW(, 

the  officer  had  no  authoritv  to  arrest 
the  accused  out  of  Ihe  countj  in  vhich 
the  -warrant  Issued,  unless  he  had  fled 
therefrom.  Krug  v.  Ward,  77  Ill.toj; 
Kindred  v.  Still,  51  111.  401.  No*  the 
rant  maj  be  executed  anywhere  in 
state,  although  the  accuiied  has  pM 
lowed  up  in  the  event  of  his  fleeing  in-  fled,  Ressler  v.  Peats,  S6  111.  175. 
to  another  county.  Accordingly,  there  S.  See  sufra,  this  title,  Dirtflin 
was  no  error  in  the  instruction  given —     and  Autiority. 

that  "  if  the  party  charged  committed  A.  Com.  11.  Boon,  1  Gray  (Mass.)  74; 
the  ofTense  In  Sumter  county,  and  a  Tubbs  v.  Tukey,  3  Gush.  (Mass.)  4jS; 
few  days  afterward  the  warrant  was  50  Am.  Dec.  744;  Slomer  v.  People-  55 
issued  whilst  the  party  was  in  Greene  III.  58 ;  76  Am.  Dec.  786.  See  aUo 
county,  and  the  officer  proceeded,  in  Brock  v.  Stimson,  108  Mass,  s"\  " 
a  reasonable  time  after,  ...  to  Am.  Rep.  390;  Paine  v.  Fsrr,  ii9 
Greene  county  to  make  the  arrest,  this     Mass.  74. 

would  be  a  pursuit  within  the  meaning  In  Fisher  v.  Hamilton,  49  Ind.  341, 
of  the  law."  it  was  held  that  a  warrant  issued  bj  1 

In  Alabama,   a  justice  of  the  peace    justice   of    the    peace,    and    retnriied 
has  no  authority  to  issue  a  warrant  for     "served   as  commandnl    and   the  df- 
the  arrest  of  a  person  in   his  county,     fendant  {«  [resent,"  «how«  the  arrestof 
on  an  affidavit  charging  him  with  the    the  party. 
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rid  on  obtair 
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scribed, "  may  summon  pertons 
him  in  making  the  arrest  and 
the  same  authority  as  in  his  ow 
ty,"    does    not  mean  that  the 
tlon  must  be  begun  in  the  latter 
when  the  defendant  is  there,  a 
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return,*  nor  afford  ground  for  dischai^ing  the  defendant*  Merely 
formal  defects  in  the  wording  of  the  command  in  the  warrant  to 
make  return,  will  not  vitiate  the  proceedings,* 

1.  In  Tubbs  V.  Tuke;,  3  Ca^.  conviction  before  them  or  the  offense 
(Mass.)  438;  50  Am,  Dec.  744,  the  of  aiding  and  aMliUng  In  the  klllingof 
court,  by  Metcalf,  J.,  Mid :  "It  is  an  deer  in  a  park.  The  indictment  alleged 
eitsblished  rule  of  law  in  civil  Eulti,  that  the  warrant  was  delivered  to  the 
that  when  an  ofEcer  justifiei  under  defendant,  a  constable,  commanding 
mesne  procesa,  which  la  returnable,  he  him  to  ievj  a  certain  sum  of  the  goods 
must  show  that  he  hai  done  all  that  it  and  chattels  of  Nasb  (or  the  aroresaid 
waa  his  dutv  to  do,  and  that  he  is  a  oiTense,  and  to  make  return  of  the  war- 
trespasser  ll  he  do  not  show  that  he  rant  to  said  justices  or  one  of  them ; 
returned  the  process.  And  though  the  Chat  the  defendant  levied  the  money  of 
plaintiff's  counsel  cited  no  declGlon,  the  goods  of  Nash,  but  illicjtl)',  obsti- 
■nd  thongh  we  have  found  none  In  natelj,  and  contemptuottstj  refused  to 
which  this  doctrine  has  been  applied  to  make  return  of  the  warrant.  The  de- 
the  case  of  a  warrant  in  a  criminal  pro-  fendant  was  found  guilty  by  the  jury, 
CCS8,  vet  we  arc  of  opinion  that  the  and  three  arguments  were  had  on  the 
doctrfne  Is  applicable  to  such  a  case,  record  before  the  court  of  king's  bench. 
The  principle  U  essential  to  the  safety  Holt,  C.  J.,  held  the  indictment  to  be 
of  the  citizen,  and  to  prevent  the  pro-  bad,  but  Uie  other  judges  gave  judg- 
cesses  of  the  law,  and  the  action  of  its  ment  against  the  defendant.  At  the 
officers  from  being  employed  for  pur-  clone  of  the  case,  it  is  said  that  at  the 
poses  of  oppression.  It  was  suggested  former  areuments,  *  the  Chief  Justice 
by  the  couniel  for  the  defendants  that,  and  Powell,  J.,  held  that  the  constable 
as  the  warrant  on  which  the  plaintiff  was  not  obliged  to  return  the  warrant 
was  arrested  contained  no  command  to  itself  to  the  justice,  but  might  keep 
the  officer  to  make  a  return  thereof,  that  for  his  own  justification  In  case  he 
the  warrant  was  not  a  returnable  pro-  should  be  questioned  for  what  he  had 
cess,  and,  therefore,  that  the  rule  which  done ;  but  onlv  to  give  him  an  account 
prevails  In  civil  process,  which  Is  re-  of  what  he  had  done  upon  It.'  It  is  very 
tumable,  should  not  be  applied  in   the  clear,  upon  eiaminlng  that  case,  that  it 

firesent  case.    And  we  find,  on  ingpect-  is  no  authority  for  the  position  that  a 

ng  the  warrant,  that  it  did   not  direct  constable  Is  not  obliged  to  return  a  war- 

the  officer  to  make  a  return.     We   also  rant  issued  for  the  arrest  of  a  person 

find  the  like  omission  in  the  forms  of  on  a  criminal  charge,  and  his  doings 

warrants  set  forth  in    Davis'    Justice,  on  the  warrant.     Admitting  that  HoTt, 

and  in  several  of  the  English  books  of  C.    J.,  and   Powell,  J.,  were   right   la 

forms.     But    Mr.    Dane,    speaking  of  their  first  impressionE   (which,   how- 

the  form  of  a  warrant,  says  that,  after  ever,  the  final  judgment  seems  to  neg- 

the  command  to  take  and  safely  keep  ative),  yet  the  process  In  that  case  waa 

tfae  person   named  therein,  the  officer  a  warrant  of  dlBtress  In  the  nature  of 

Is 'charged  to  make  return  of  his  war-  an   execution  in  a   civil    suit.    It  was 

rant  and  doings. '  7   Dane's  Abr.  350.  linal  process  and  not  returnable  mesne 

And    such,   in    our  opinion,   ought  to  process.     And  it   Is  well   settled  that 

be  the  command  of  the  warrant.     The  when  an  officer  is  sued  as  a  tretpagser, 

omission   of  this   command,  however,  for  levying  a  fieri  facias,  he  need  not 

does    not    excuse    the    oflicer    for    not  show  a  return  thereof  in  order  to  justify 

making  a  return.     It  Is  said  in  Burns',  the  levy." 

Dickinson's  and  Wiillsms'  Justice,  9.  Com.  v.  Boon,  1  Gray  (Mass.)  74. 
when  treating  of  the  subject  of  ar-  Here  it  was  said  ;  "  And  oince  the  war- 
rest,  that  a  constable  Is  not  obliged  to  rant  was  properly  executed  and  duly 
return  the  warrant,  but  only  to  make  returned,  the  deficiency  of  a  formal 
return  of  what  he  has  done  on  It.  The  command  to  the  officer  to  do  that  which 
same  is  found  in  other  English  books;  he  actually  did,  and  which  he  was  le- 
and  the  case  of  Reg.  v.  Wyatt,  j  Ld.  gaily  bound  to  do,  whether  the  com- 
Raym.  1 196,  is  uniformly  cited  in  sup-  mand  was  or  was  not  expressed,  affarda 

Sort  of  the  position.     In  that  case,  the  no  reason  why  the  defendant  should  be 

efendant  was  indicted   for  refusing  to  absolved  from  answering  to  the  chaise 
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At  common  law,  the  warrant  might  be  general  to  bring  the 
party  before  any  justice  of  the  peace  of  the  county,  or  special,  to 
bring  him  before  the  justice  who  granted  it.  If  it  were  general, 
the  election  of  the  magistrate  before  whom  the  defendant  should 
be  taken  lay  entirely  with  the  officer  making  the  arrest,* 

The  statutes  usually  provide  that  the  officer  making  the  arrest 
shall  take  the  defendant  before  the  issuing  magistrate,  or  in  the 
event  of  his  absence  or  inability  to  act,  then  before  the  nearest 
or  most  accessible  magistrate  in  the  same  county.' 


a  complatnt  was  mftde  to  A,  justice  of  tnto  recognizance  to  appear  at  a  coun 

the  dUtrict  court,  etc.,  and  thereupon  a  of   criminal   jurisdiction,   or  majr  be 

warrant  was   Issued   signed   hy   A,  as  committed   to  jail.     But  If  the  accoied 

tistice,  etc^  commanding  the  officer  to  maj    be    brought    before    a  diBeiml 

ave  the  defendant  "  before  me  or  some  magistrate  from  the  one  who  issued  the 

other  lawful  authority,"  etc.    The  de-  warrant,  (he  officer  making  the  arrwl 

fendant  wag  arrested  and  arraigned  be-  should  state  in  hla  return  the  abMDCc 

fore  the  district  court,  and  pleaded  not  of  tiie  latter  magistrate, 

guiltj  and  recognized  to  appear.  Subse-  Bj  the  provisions  of   MamukiatlU 

quencly  the  defendant  asked  the  court  to  State.    1850,   ch.  3T4,  the  jurisdiction  of 

Slash  the  proceeding.  It  wa«  held  that  juBticetor  the  peace,  in  the  eiaminstion 
e  warrant  wae  formally  irregular  In  and  trial  of  persons  charged  with  dim- 
being  returnable  "  before  me,"  but  that  inal  offenses,  was  taken  awaj  and  the 
"some  other  lawful  authority  "  meant  same  was  transferred  to  certain  new 
the  district  court ;  hence,  the  proceed-  ofRcers  called  trial  justices,  learic^  10 
ing  should  not  be  quashed.  jusiices  of  (he  peace  only  the  autliorilj 

It  is  no  objection  to  a  warrant  that  it  to  receive  complaints  and  issue  nrranti 

is  made  returnable  to  the  "  Pike  county  for  the  arrest  of  alleged  criminsJoffend- 

crlminal  court  of  said  county,"  instead  eri,  returnable  before   any  of  the  triil 

of  to  "(he  criminal  court  of  Pike  coun-  justices  of  the  same  county.    A  warn  m 

ty."     Wilson  V.  State  (Ala.  1893),  13  issued  by  a  justiceof  the  peace,ifterlhit 

So.  Rep.  ^37.  act   took  effect,  directing  (be  officer  to 

1.  t  Chitty's  Law39;4Bl.  Com.391;  bring  the  defendant  "  before  A,  or  tome 

3  Hawk.  P.  C.  85.     See  also  Com.  v.  other  justice  of  the  peace,  within  »nd 

Intoxicating  Liquors,  130  MasE.  19.  for  the  county"  (A  beii^  a  trial  jnt- 

a.  See  New  Tork  Crim.  Proc.,  1)1,  tice  as  well  as  a  justice  of  the  pe»ce) 
151,  [j8,  [64i  People  r.  Board  of  Audi-  authorizes  the  officer  to  arrest  the  de- 
tors  (Supreme  Ct.),  17  N.  Y.  St.  Rep.  fendant  and  take  him  before  A  ai  1 
875;  People  V.  Frlnk,  41  Hun  (N.  Y.)  trial  justice,  but  not  before  any  othtt 
193  ;  People  v.  Navagh,  4  TH.  Y.  Crim.  trial  justice.  And  it  the  officer  irrals 
Rep,  389;  People  v.  Chapman,  30  How.  the  party  to  take  him  before  A,  nol 
Pr.  <N,  Y.  Supreme  Ct.)  ao3 ;  People  finding  whom,  he,  without  Uklng  hii 
V.  Clews,  77  N.  Y.  39;  California  prisoner  tiefore  any  other  justice  of 
Penal  Code,  Ijlj  S14,  831,  S34;  Ex  f.  the  peace,  takes  him  before  another 
Branigan,  19  Cal.  133;  En  p.  Hung  trial  juetice,  the  officer,  but  not  ihe 
Sin,  54  Cal.  102.  msgislrale'  who    issued    the  wamnt. 

In  People  b.  Fuller,   17   Wend.  (N.  wilt  be  liable  in  trespass  to  the  party 

Y.)  Ill,  it  was  held  that  a  pprson,  ar.  aggrieved.     StetiOB  f.  Packer,  7  Cosh, 

rested   on  a  warrant   on   a  charge   of  (Mass.)  563.     See  Also  Com.  f.  Henrt, 

having  violated  the  act  to  prevent  the  7  Cush.  (Mass.)  jii. 

dislurl>ance  of  religious  meetings,  may  Under  Mataackiisetts  Rev.  Stat*.,ch. 

not  be   taken   by  the  arresting  officer  131;,  the  warrant  may  be  issued  by  on* 

before   any  magistrate  other  than  the  justice   of  the   pieace,  upon  complsint 

one  who  granted  the  warrant;  the  pro-  made   to   him,   and   may   be  returned 

visions  of  the  statute  authorizing  per-  with  the  body  of  the  defendant  befoit 

sons  arrested  under   a  warrant  to  be  any   other  Justice  for  the  same  ooinij, 

brought  before  the  nearest  magistrate,  and  the  oflense  therein  specified  triM 

etc.,  It  seems,  apply  only  (o cases  where  and  determined  by  the  latter.    Cow.r. 

the  accused  may   be  required  to  enter  Wilcox,  i  Cush.  (Mass.}  503. 
732 
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And  if  the  crime  be  a  misdemeanor,  and  the  defendant  is  ar- 
rested in  another  county,  the  officer  must,  upon  being  required 
by  the  defendant,  take  him  before  a  magistrate  in  that  county, 
who  must  admit  him  to  bail  for  his  appearance  before  the  magis- 
trate named  in  the  warrant,  and  take  bail  from  him  accordingly.' 

The  warrant  of  a  magistrate  is  not  returnable  at  any  particular 
time,  and  it  continues  in  force  until  it  is  fully  executed  and 
obeyed.  It  does  not  state  any  precise  time  when  the  defendant 
is  to  be  brought  before  the  magistrate  for  examination.  This  is 
never  done  in  any  warrant  whatever.  Nor  is  it  possible  to  do  it 
without  manifest  injury  to  the  party ;  for  if  a  distant,  or  any  pe- 
riod should  be  limited,  he  must  remain  in  custody  during  all  the 
time  between  the  issuing  of  the  warrant  and  the  day  limited  for 
its  return,  whereas  he  is  entitled  to  be  discharged  the  first  day,  if 
he  is  innocent.  All  that  the  officer  is  required  to  do  in  this  par- 
ticular, is  to  bring  the  accused  before  the  magistrate,  without  un- 
necessary delay;  failing  in  this,  he  violates  the  duties  of  his 
office.* 

/.  Waiver  of  Irregularities  in  Form  and  Service  of 
Warrant. —  When  the  defendant  applies  for,  and  agrees  to,  a 

A  warrant  isaueil  by  «  trial  justice  to  until   the   following    Monday  (or  ex- 

anofficer.under  JIfiijjffclMMMj  Statutes  amlnation,  and  the  constable  arrested 

of  1876,  ch.  161,  in  which  he  Is  directed  the  accused  on  the  same  evening  and 

to  "make  due  return  of  tliia  warrant,"  committeil    him    to   jail   without  first 

does  not  authorize  him  to  return  tt  to  bringing  him  before  the  justice,   it  waa 

another  trial  juatlce.      Com.  v.  Intoxi-  held  that  the  justice  had  exceeded  hla 

eating  Liquors,  130  Mass.  19.  authoHtr,  and  that  he  and  the  consta- 

Under  the  Mastatkuaetfs  Statutes  of  ble,    and   the  latter's  aulstanis,  were 

1869.  ch.  416,  and  of  1870,  ch.  301,  the  liable  in  trespats. 

district  court  of  Central  Berkshire  is        Hour  of  RUrtlns  wttb  PrlMiiM^Rtata 

authorized  to  issue  a  warrant  return-  ofWeatber — Offloar'a  DUentloii  In  Tlisa* 

able  before  the  district  court  of  North-  Xanera. — In  Butler  v.   Washburn,   25 

ern  Berkshire,  for  the  apprehension  of  N.  H.  260,  Eastman,  J.,  for  the  court, 

a  partj  on  a  complaint  charging  him  said;  "An  officer  must  be  the   judge 

with  the  commission  of  a  crime  within  of  the  time  at  which  he  will  start  lor 

the    jurisdiction   of   the    latter   court,  the  jail,  and  the   state   of  weather  in 

Com.  V.  Walcott,  110  Mass.  67.  which  be  will  go.     He  has  a  right  to 

The  Alabama  act    of  February  15,  start  at   any  hour   he  may  choose,  or 

18S9,  establishing  a  criminal  court  for  his    business    require,    and    In    such 

Pike  county,  expressly  provides  for  the  weather  as  he  may  find  at  the  time; 

Issuing,  by  a  justice  of  the  peace,  of  a  provided  he  does  not  needlessly  expose 

criminal    warrant    returnable    to  that  the  prisoner's  health  or  do  him  a  per- 

eourt.     Walker  -v.  State,  89  Ala,  74.  sonal  injury.     It  will  not  answer  to  re- 

1.  See    New    Tork     Code    Crim.  strict  an  olScer  in  these  particulars,  and 

Proc,  %   1^9;  California  Penal  Code,  no    specific   rules   can   be   laid    down 

f4  8ai,  834.  without  seriously  interfering  with  Ihe 

3.  DaTls' Justice  37;  Archbold'i  Cr.  rights  and  duties  of   an  officer.     To  fix 

Pr,&Pl.(8thed.),p.iio,noteB;Dicken-  and  limit  the  hours  in  which  he  may 

ton  V.  Brown,  i  Peake's  Rep.  307.   See  travel,  or  to  say  that  he  is  to  be  gov- 

aI*o   the   various   statutes  prescribing  erned  by  any  particular  temperature  in 

the  form  of  the  warrant.  the  weather,  would  be  alike  impractl- 

In  Pratt  v.  HiU,   16  Barb.  (N.  Y.}  cable.     He  must  exercise  his  judgment 

303,  where  the  magistrate  issued  a  war-  in  these  matters,  and  it  Is  a  sumcient 

rant,  for  the  arrest  of  a  person  on  a  protection  to  the  prisoner,  to  hold  the 

criminal  charge,  late  on  Saturday  night,  ofScer  liable  for  any  needless  exposure 

directing  that  be  should  be  committed  or  umiecesiary  personal  injury," 
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continuance  of  the  cause,  over  the  subject-matter  of  which  the 
magistrate  has  jurisdiction,  and  enters  into  a  reci^nizance  for  his 
appearance  at  a  subsequent  time,  he  thereby  waives  all  defects  in 
the  warrant,  or  the  service  thereof,  as  he  is  then  held  by  force  of 
the  recognizance  and  not  by  virtue  of  the  warrant.* 

It  is  not  competent  for  the  defendant,  on  the  trial  of  an  appeal, 
to  object  to  an  irregularity  in  the  form  of  the  warrant,  it  not  ap- 
pearing from  the  records  or  papers  that  he  took  the  objection 
before  the  magistrate.* 

And  it  seems  that,  although  the  objection  was  taken  before  the 
magistrate,  yet  it  is  waived  by  not  renewing  it  at  the  first  oppor- 
tunity in  the  appellate  court.* 

It  has  been  held  that  the  omission  to  sign  the  return  on  a  war- 
rant will  not  affect  the  jurisdiction  of  a  justice,  where  it  appears 
that  the  accused  was  arrested  and  brought  before  him  by  an  offi- 
cer by  virtue  of  a  lawful  warrant,  and  made  no  motion  to  dismiss 
on  account  of  the  defective  return  until  the  adjourned  day,  nearly 
a  week  after  his  arraignment.* 

2.  Benoh  Wamnt. — A  bench  warrant  is  a  process  issued  by  the 
court  itself,  or  "  from  the  bench,"  for  the  attachment  or  arrest  of 
a  person,  either  in  case  of  contempt  or  after  indictment  found,  or 
to  bring  in  a  witness  who  does  not  obey  the  subpoena.    It  is  so 

1.  Ard  V.  State,  114  Ind.  543;  State  an  affidavit  or  -warrant  of  aixett  for  a 

v.   Sherman,   16   B.   I.   631 ;   Junction  criminal  charge,  after  the  eiaminitiDii 

Cltj  V.  KeefFe,  40  Kan.  375.     See   sIgo  of  the   prisoner  has  been  had,  and  il 

State  V.  Blackmah,  31  Kan.  615;  State  appears   that   there  is   probable  caiut 

V.  BjorkUnd,  34  Kan.  377,  to  suppose  that  he  H  guilty  of  felonT, 

Where  a  criminal  warrant  is  issued  and  an  order  of  commitment  has  beci 
upon  an  Information  charging  the  de-  made  bj  the  committlog  magiatntt. 
fendant  for  selling  intoxicating  liquors  It  was  so  held  upon  an  application  (0 
contrarj  to  law,  and  the  defendant,  dischargeaprisoneruponilaAeaicor'/M. 
without  objecting  to  the  sufficiencv  of  People  f.  Smith,  i  Cal.  9.  S«e  tlto 
the  warrant  of  information,  or  verinca-  People  v.  Staples,  91  Cal.  33. 
tlon  of  the  latter,  enters  Into  a  recog-  8.  Com.  v.  Henij,  7  Cush.  (Mats.) 
niiance  for  his  appearance  at  the  next  513;  Com.  v.  Loghlin,  i5Graj(Msst.) 
term  of  the  court  and  is  thereby  dia-  J69;  Com.  v.  Hart,  133  Mass.  416:  Corn- 
charged  from  arrest,  he  waives  an^  sup-  v.  Walt,  131  Mast.  417;  Com.  f. 
posed  defects  or  irregulartties  m  the  Murphy,  155  Mass.  184;  Com.  f.  Lynn, 
issuing  of  the  warrant,  without  a  sufR-  154  Mass.  405;  State  n.  Dibble.  59 
dent  verification  ofthe  Information,  and  Conn.  168. 

mav  not  subsequently,  for  that  reason,  S.  Com.  r.  DeBn,9Gray  (Mas),)^!' 

and    upon   motion,   have  the   warrant  4.  People  v.  Kcnyon,  93  Mich.  19. 

quashed  or  set  aside.     Slate  :'■  Long-  In  Kansas,  it  Is  not  error  on  Ihepsrl 

ton,  35  Kan.  375.  of  the  trial  court  to  overrule  a  plea  in 

And  the  same  is  true  when  the  de-  abatement,  based  upon  the  fact  that  ihe 

fendant,  without  first  objecting  to  the  warrant  of  arrest  commanded  the  oft 

sufficiency   of   the   warrant,  or  of  the  cer  serving  it  to  bring  the  defendinl 

verification  of  the  information,  files  a  before  the  maeistrate  issuing  the  «sr- 

Bwom   petition   for   a   removal   of  the  rant,insteadaf l>efore"someTnagistr(te 

cause  to  the  federal  court,  seeking  to  of  the  county,"  the   defendant  having 

justify  the  sales  as  made  by  him  in  the  gone  before  the  issuing  magistrate  with- 

original  package  as  resident  agent  for  out  objection,and  there  submittedtoan 

non-resident   owners.     State   t>.  Tuch-  examination  of  which  he  did  not  com- 

man,  47  Kan.  736.  plain.     State  v.  Aldrich,  50  Kan.  666. 

It  is  too  late  to  raise  an  objection  to  See  also  People  v.  Dowd,  44  Mich.  488- 
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called  to  distinguish  it  from  warrants  granted  by  justices  of  the 
peace,  police  magistrates,  and  other  inferior  ofiicers.* 

The  principles  in  regard  to  the  subject  of  bench  warrants  have 
been  treated  somewhat  in  this  article,  as  well  as  in  former  articles 
of  this  work.* 

3.  Search  Warrant.— See  Constitutional  Law,  vol.  3,  p.  670; 
Searches  and  Seizures,  vol.  21,  p.  955. 

4.  Warrant  of  Commitment. — See  Mittimus,  vol.  15,  p.  692. 
6.  Death  Warrant. — See  Sentence,  vol.  21,  p.  1084. 

6.  Warrant  of  Extradition. — See  Extradition,  vol.  7,  p.  598. 

7.  Preia  Warrant. — In  England,  a  commission  from  the  Crown 
authorizing  the  impressment  of  seafaring  men  into  the  royal 
navy.* 

There,  the  power  to  impress  seamen  has  been  a  matter  of  dis. 
pute,  and  submitted  to  with  great  reluctance ;  but  it  is  claimed  by 
some  authorities  to  be  part  of  the  common  law.* 

As  this  power  forms  no  part  of  the  common  law  as  adopted  by 
the  American  colonies,  and  being  contrary  to  the  spirit  and  gen- 
ius of  republican  institutions,  such  warrants  are  unknown  here.' 

8.  Warrant  in  Bankruptoy. — See  BANKRUPTCY,  vol.  2,  p.  67. 

9.  Tax  Warrant. — See  Taxation,  vol.  25,  p.  294. 

10.  Honicipal  Warruita. — See  COUNTIES,  vol.  4,  p.  362;  MUNIC- 
IPAL Securities,  vol.  15,  p.  1206. 

11.  Dividend  or  Intereit  Warrant. — This  is  a  check  drawn  by  a 
joint  stock  company  upon  its  bankers,  directing  them  to  pay  a 
specified  sum  of  money  to  a  shareholder  or  his  order.* 

12.  Land  Warrant. — See  Public  Lands,  vol.  19,  p.  305; 
Shifted  Land  Warrant,  vol.  22.  p.  709. 

13.  Landlwd'a  Warrant. — This  is  a  warrant  from  a  landlord  to  a 
constable  or  other  person,  to  levy  upon  the  goods  and  chattels  of 
his  tenant,  and  make  public  sale  of  the  same,  in  order  to  constrain 
the  tenant  to  pay  rent,  or  to  observe  some  other  condition  in  the 
contract  for  occupancy.' 

14.  Warrant  of  Attorney. — See  Warrant  of  Attorney. 

16.  Warrant  to   Bne   and  DeCand. — In   old   English   practice,   a 


.  vot.  2,  p.  169;  Criu-  in  her  wars,  but  the  c 

INAL     FROCEOtiR.E,    vol.    4,     p.    760;  adopted  by  us,  has  never  allowed  arbi- 

JuDOE,  vol.  I3r  P>  3;  SvBFCENA,  vol.  triiy  distinctions  for  this  purpoie  be- 

34.  p.  i;8.  tween  perEons  of  different  avocations." 

1.1    Bl.  Com.   418;    I    Ruasell    on  In  "Life  and  Times  of  Warren,"  p. 

Crimn  (9th  ed.)  833.  15,  ft  It  stated  that  there  were  caees  of 

i.  Broadfoot's  Case,  iS  How.  St.  Tr.  Impressment    ia    America   before  the 

'3*3;  1  Bl.  Com.  418.  Revolution,  but  that  the/  were  always 

B.  In  Cooler's  Const.  LIm.  (6th  ed.),  stoutlr  resisted  br  the  colonists, 

p.  363,   the    author    olwerves ;    "The  t.  Anderson's  L.  Diet. 

common  law  of  England  permits  the  7.  Anderson's    L.    Diet.     See    Dis- 

ItDpiessment  of  seafaring  men  to  man  tress,  vol.  5,  p.  706;  Landlord  and 

the   royal   navj;    but  this  species  of  Tenant,  vol,  13,  p.  658;  Lbabb,  vol. 

♦ervitude  was  never  recognised  in  the  n,  p.  974. 
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special  warrant  from  the  Crown  authorizing  a  party  to  appoint 
an  attorney  to  sue  or  defend  for  him.* 

A  special  authority,  given  by  a  party  to  his  attorney,  to  com- 
mence a  suit,  or  to  appear  and  defend  a  suit  in  his  beh^f.  These 
warrants  are  now  disused,  though  formal  entries  of  them  upon 
the  record  were  long  retained  in  practice.* 

16.  Dock  Wairajit. — In  England,  a  certificate  given  to  theowner 
of  goods  warehoused  in  the  docks;  a  warehouse  receipt,' 

WABRAHTY.— (See  also  IMPLIED  WARRANTY,  vol.  lo,  p.  85; 
Insurance,  vol.  11,  p.  290  ^^«?.,- Life  Insurance,  vol.  13,  p. 
632;  Marine  Insurance,  vol.  15,  p.  362;  Real  Covenants, 
vol.  19,  p.  9;3.) 
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"    ■   "-•.  77S- 

Parttculai  Sale*, 
[776. 

1.  ^aies  ■■  With  All  FmUs,' 

2.  Sales  by  Descriftin,  776. 

3.  Sales  on  AfPrevot—Wv- 
ranty  of  Satisfaction,  777. 

XII.  Authority  of  Agent  to  Wu- 
rant,  779. 

XIII.  Rule  as  to  Known  ur  Obviow 
Defects,  785. 

XIV.  Construction    and  Inleipteti- 
tion  of  Warranties,  7S8. 

I.  General  Rule  of  CmatTf 

tion.  788. 
*.   Construction  ofPartic*l*r 
Warranties,  79 1. 
XV.  Parol  Warranty  Whaie  C»- 
tract  Ib  in  Wtiting,  794. 
I,    Tie  General  Rule.  794, 
].  Sxcepiions  lathe  Rmlt,t^ 
a.   Where  the  Warranty  h 
an    Independent  Agnt- 
menf,  796. 


1.  Burrill'g  L.  Diet  Wakxhoubkmkm,  toL  iS;  WaAsvM, 

a.  Burr.  Pr.  39.  Wkakfagb,     AMD      yiH/Ansam, 

».  CeutDict.  SeeWARuiovBKAND    TOl.aS. 
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*.    Wiere    tie     Writing 
Dott  Not  Embrace  ikt 
WkoU  CoHtranl,  798. 
C.   other  Exctf  lions,  9oi. 
3,  Preittmption     that     War- 
ranty Is  by  Parol,  8o3. 
XVI.  Breach    of    Wwramy— What 
Conatitutes,  801. 
I,  Generally,  Bvi. 
a.  As     Affected    by    Sfecial 
Proviswni  of  the  Contract, 
804. 

3.  In   tie   Sale  of   Horses— 
Wiat  Is  Unsoundness,  805. 

4.  Of  Warranty  of  rilte,8<£. 
XVII.  Waiver  of  Wananty,  809. 

I.  By     Rrfress    Agreement, 

809- 
3.  Effect  of  Vendee's  Accept- 

ance  and  Retention  of  Ike 

Article,  8io. 

3.  Payment  of  Ike  Price,  813. 

4.  In  Bxtcittory  Contracts  of 
Sale,  814. 

XVUI.  Remedies  fbraBreacbofWaf 
ranty,  Si  j. 
I.  Rescission,  S16. 

a.  Right  to  Rescind,  816. 

b.  Vendee's  Duty  in  Ro- 
teinding  Ike  Centraet, 
Sm. 

3,  Action    on  th«   Warranty 

for  Damages,  831. 
a.  Farm  of  the  Action,  823. 
6.  Parties    to    lie   Action, 
814. 
3.  Rigkl  to  Set  Off  Damages 
in  an  Action  for  Ike  Price, 


WARRANTY.      Omml  leope  of  tha  Satgert, 


4.  Where  Contract  Provides 
a  Special  Remedy,  8*7. 

5,  Conditions     Precedent    to 
Vendee' i  Rigkt  of  A  clion, 

830. 

a.  Generally,  830. 

b.  Sfeciai  Provisions  in 
Ike  Contract  of  Sale,&ll. 
(l)  Notice    of   Defects, 


C3)  Offortunityio 
Remedy  Defects,  833, 
e.    Vendee's  Duty  to  Return 
Ike    Article   Purchased, 
833. 
d.   Wkat  Is  Sufficient  Com- 
fliance  wilk  Conditions, 
834. 
XIX,  Defenses  to  AcHon  on  War- 
ranty,  835. 
XX.  Measure  of  Damages,  S36. 

1.    Tke  General Doelrine,S36. 
S.  Remote  Damages  Not  Re- 
coverable, 846. 

3.  Where  ike  Goods  Are  Re- 
turned, 847. 

4.  Where  Goods  Are  Pur- 
chased for  Resale,  848. 

5.  Where  the  Warranty  It 
Fraudulent,  848. 

6.  For  Breack  of  Warranty 
of  Title,  849. 

7.  Vendee's  Duty  to  Render 
Damages  as  t-igki  as  Pos- 
sible, gzo. 

XXI.  Procedure.  Sci. 
XXII.  Evidence,  854. 

I.  Evidence  of  Fraud,  858. 
XXIIl.  Proof.  859. 


L  GnxBiX  Boon  oi  tei  SnBjm.^The  term  warranty  is  used 
in  several  distinct  connections  ;  in  insurance  law,  to  indicate  an 
undertaking  on  the  part  of  the  insured  that  certain  alleged  facts 
are  as  he  represents  them  to  be ;  in  the  law  of  real  property,  to 
indicate  a  covenant  on  the  part  of  the  grantor  in  the  conveyance; 
in  the  law  of  sales  of  personal  property,  to  indicate  a  collateral 
undertaking  on  the  part  of  the  seller  as  to  the  quality  of,  or  title 
to,  the  subject  of  the  sale;  warranties  of  this  last  character  may 
be  either  express  or  implied.  This  article  is  confined  to  a  con- 
sideration of  the  law  relating  to  express  warranties  in  sales  of  per- 
sonal property ;  the  law  of  implied  warranties  constitutes  the  sub- 
ject of  a  separate  article.^ 


I.  See  3  Bouvler'a  L.  Diet;  Sweet'i  Throughout  this  srtkle,  the  word 
L.  Diet;  and  the  work*  of  other  legal  "warranty"  is  used  ai  indicating  an 
letlcographerB,  under  the  title  "  War-  exprei*  warranty  made  in  a  ub  of 
nnty.''  See  Behn  v.  Burnett,  3  B.  ft  S.  perunalty,  unleH  it  it  otherwise  ipe* 
751;  113  E.  C.  L..  746.  clAcally  sUted. 

38  C.  of  L.  47  787 
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JVARJiANTV. 

n.  DEnmiOir. — A  warranty  in  a  sale  of  peraonal  property  is  a 
statement  or  representation  made  by  the  seller,  contemporaneously 
with,  and  as  a  part  of,  the  contract  of  sale,  though  collateral  to 
the  express  object  of  it,  having  reference  to  the  character  or  the 
quality  of,  or  the  title  to,  the  goods  or  article  sold,  and  by  which 
he  promises  or  undertakes  that  certain  facts  are,  or  shall  be,  as  he 
represents  them.  The  warranty  is  express  when  created  by  the 
apt  and  explicit  statements  of  the  seller  ;  it  is  implied  when  the 
law  derives  it  by  implication  or  inference  from  the  nature  of 
the  transaction,  or  the  relative  situation  or  circumstances  of  the 
parties.' 

It  is  not  always  essential  that  the  representations  constituting  the 
warranty  shall  have  been  made  at  the  time  of  the  sale ;  they  may 
be  made  before  or  after  such  time,  but  they  are  incorporated  into, 
and  become  a  part  of,  the  contract  of  sale  whenever  made,  and  take 
effect  from  its  date.* 

1.  Black's  L.  Diet.    In  ChRnter   v.  "Wartuity,  vhich  It  a  tjtumjja  of 

.  Hopkins,  4  M.  &   W.  404,  Lord  Abln-  euarantjr,  fs  an  agreement,  cxprcu  or 

ger  defined  a  wairantj  thus :  "  It  Is  an  Implied,  to  be  mponaiMe  for  all  dant- 

exprcBB  OT  Implied  statement  of  some-  ages,  if   a  ilalement   or   asvurance  of 

thing  which  the  partj  undertakes  ihall  a  fact   eventuallj   proves  to   be  {alte. 

'--a  part  of  the  contract,  and  though  When  the  auurance  Is  Itiat  a  ccrtiin 


part  of  the  contract,  yet  collateral  to  debtwlll  hepald,ltlaca]Teclagiurant7; 
the  express  object  of  It."  And  this  fg  when  it  relates  to  the  title  or  qualit^of 
declared   In    the    case    of  Stuckey   v.    property  sold,  it  Is  called  a  wamntr. 


Bailey,  3  F.  &   F.  i,  to  be   the  "best  AUboug;h  the  warrantj,  express  or  Int- 

definition"  jet  given.  plied,  Is  a  common  accompaalnient  of 

Otlwr  DrtnltlonB.  — In    Sweet's    L.  the  contract  of  sale,  it  Is  only  coilateral 

Diet.,  a  warranty  In  a  sale  of  personal  to  it,  and  is  In  no  sense  a  necessiiy 

property  is  defined  to  be  "a  collateral  part  of  it."     TIedeman  on  Sales,  4{  iSo^ 

contract  bj  a  vendor  on  a  sale  of  goods,  1S6. 

that  the  goods  have  a  certain  quality  In  Dorr  f.  Fisher,  i   Cush.  (Maw.) 

or  property.     Warranty  of  title  Is  an  373,  Shaw,  C.  J.,  delivering  the  opinion 

engagement  by  the  vendor  that  he  has  of  the  court,  said :  "  A  warrant  i>  a 

a  good  title  to  the  goods  which  he  pro-  separate,  Independent  collateral  stlpn- 

posei  to  sell.     Warranty  of  quality  la  Utlon,  on  the  part  of  the  vendor,  with 

an  engagement  by  the  vendor  that  the  the  vendee,  for  whicb  the  tale  ii  the 

goods  are  of  a  good  quality,  and  fit  for  consideration,  for  the  existence  or  tnith 

the  purpose  for  whlcfi  they  are  wanted,  of  some  fact  relating  to  the  thing  sold, 

or  that  they  are  of  a  particular  deecrip-  It   ia    not   strictly  a  condition,   for  it 

tlon."  neither  suspends  nor  defeats  the  com- 

California  Civil   Code,  4    1763,  de-  pletion  of  the  aale,  the  vetting  of  the 

fines  a  warranty   to   be   "an  engage-  thing  told  in  the  vendee,  nor  the  right 

ment   by  which   a  seller   aatures  to  a  to  the  purchase- money  In  the  vendor." 

buyer  the  existence  of  some  fact  affect-  S.  Representations  made  previous  to 

ing  thetransaction,  whether  past,  pre*,  the  contract  of  sale  must  be  shown  to 

ent,  or  future."     See  Harley  u.  Golden  have  been  Intended  to  be  a  part  of  the 

.    State,  etc.,  Iron  Works,  66  Cal.  238.  contract  as  made ;  and  in  order  to  In- 

"It  is  a  collateral  undertaking  form-  corporate  Into  the  contract  represent. 

Ing  part  of  tbe  contract  by  the  agree-  tions  made  sutMequentlj  to  the  sale,  a 

mentof  the  partlesiexpressorimplied."  new    consideration    must   be    proven. 

Benjamin  on  Sales  {*th  Am,  ed.),  4  610;  See  in/ra,  this  title,  Cowiiierativn ftr 

Bouvier's  L.  Diet;  Rapalje  &  Law.  L.  Warranty;  a\.to  Smbsequenl  Rtfraem- 

Diet,     See  also  Falrbank  Canning  Co.  taliomt.     And  see  Stryker  7.  Crane,  n 

V.  Metzger,  118  N.  Y.  a6o;  16  Am.  St  Neb.  690,  where  the  jury  waa  pioperly 

Rep,  75j;  a^/ravrmf;  deflnition  given  in  instructed  that  a  warranty  **  b  a  con* 

3  Schouler  on  Pert.  Prop.  (3d  ed.),^  331.  tract,"  and  that,  "  in  order  to  fiod  thit 
78S 
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WARRANTY.  Ii  Fot  »  Condltloa. 

The  terms  warranty  and  representation  are  not  synonymous  ;  a 
warranty  is  always  a  representation,  but  the  reverse  is  not  neces- 
sarily true,  the  first  being  a  more  comprehensive  term.^ 

1.  Ii  a  CoUatersl  UnderttOdng. — A  warranty  is  not  one  of  the  essen- 
tial elements  of  a  sale,  though  it  is  a  usual  accompaniment ;  a  sale 
may  be  complete  although  there  are  no  warranties,  and  the 
warranty,  when  it  exists,  is  therefore  a  mere  collateral  undertak- 
ing, though  it  forms  a  part  of  the  contract.'  A  representation  or 
afnrmation  is  not  a  warranty  when  it  relates  to  one  of  the  essential 
elements  of  the  contract,  as,  for  example,  to  the  existence  of  the 
thing  sold,  or  its  identity."  And  there  is  some  authority  for  the 
view  that  since  a  transfer  of  the  absolute  or  general  property  in 
the  thing  sold  is  an  essential  element  of  every  sale,  an  undertake 
ing  by  the  vendor  that  he  has  power  to  make  such  a  transfer  is 
an  essential  part  of  the  contract,  and  is  not  properly  a  warranty.^ 

8.  Is  Hot  ft  Conditioii. — The  warranty,  being  a  collateral  under- 
taking, is  to  be  distinguished  from  a  condition ;   a  breach  of  a 

tbe  teller  warranted  the  thing  sold,  the  (n  their  stead,  it  U  s  non- perform  a  nee 

agreement  to  warrant  must  enter  into,  of   it.     So   11  a   man    were    to    order 

and  form  part  of,  the  contract  of  Bale."  co)>per  for  sheathing  iblpa,  that  1b,  a 

1.  Tbui,  In  an  action  for  the  price  of  particular  copper,  prepared  In  a  par- 
acow,  where  thedefenEc  was  tbe  breach  tlcular  manner;  If  the  teller  tellB  him  a 
of  a  warrant  that  the  cow  was  a  different  lort,  In  (bat  caie  he  does  not 
breeder,  an  Instruction,  that  the  jury  complj  with  the  contract  and  though 
must  find  for  the  defendant  if  the  cow  this  may  have  been  considered  a  war- 
was  "represented  and  warranted"  to  be  rantj,  and  may  have  been  ranged 
a  breeder,  Is  not  error,  on  the  ground  under  the  clasa  of  cases  relating  to 
that  it  requires  both  a  representatioa  warranties,  jet  it  Is  not  propieriT  so." 
and  «  warrantv.  Palmer  ».  Mt.  Ster-  See  also  Reed  -o.  Randall,  ag  N.  Y. 
ling  Nat.  Bank  (Kj.  1S93},  18  S.  W.  358;  86  Am.  Dec.  305. 
Rep.  134.  There  are  also  cases  which  speak  of 

i.   See  aufra,  thla  title,  Dtfinilion,  an  implied  warranty  of  the  eilsteace 

and    authorities    cited ;    Reynolds    v.  of  the   thing  sold,  but,  as  seen  from 

Palmer,  ai  Fed.  Hep.  439,  note;  Behn  the   reasoning  of  Lord  Ahlnger,  just 

f.  Burness,  3  B.  &  S.  7J1 ;  9  Jur.  N.  S.  quoted, such  intlmatlonsarenecessaritjr 

6ia;  Sales,  vol.  31,  p.  361.  erroneous.     See  Terry    v.   Bissell,  16 

In  a  suit  for  the   price   of  labor  or  Conn.  13 ;  Chapin  -v.  Dobson,  7S  N.  Y. 

goods,  the  warranty  of  their  quality  Is  8];  34  Am.  Rep.  511. 

not  a  matter  altogether  collateral,  but  4.  Aa    to    Wamnty    «f   T1U«.— Mr. 

the  warranty  forms   an  essential   por-  Benjamin  seems  to  favor  this  view.  IB 

tlim  of  the  consideration  for   the  de-  bis  worlc  on  sales  (4th  Am.  ed.,  4  611) 

fendant's  undertaking,   and   its  failure  it   ia  said:  "In  regard  to  warranty  of 

is  proper  to  be  shown  in  reduction  of  title.  Inasmuch  as  it  is  an  essential  ele- 

the  stipulated  price.     Allen  v.  Hooker,  ment  of  the  contract  of  sale,  that  there 

3j  Vt.  137.  should  be  a  transfer  of  the  absolute  or 

3.  AttniatlanB  aa   to  Baaentlal   KI«-  general  property  in  the  thing  sold  from 

manto.  Vat  a  Wammty. — See  Reynolds  the  seller  to  the  buyer,  it  would  seem 

V.  Palmer,  11  Fed.  Rep.  430,  note.      In  naturally  to  follow  that,  by  the  very  act 

Chanter  v.  Hopkins,  4  M.  &  W.  404,11  ofscUing  the  chattel,  the  vendor  under- 

was  said,  by  Lord  Abinger:  "  If  a  man  takes  to  transfer   the  property  in  the 

offera  to  buy  peas  of  another  and  he  thing,  and   thus  warrants   his  title  or 

sends  him   beans,  he  does  not  perfonn  abilit^  to  sell,  and  It   is  believed  that 

lU*  contract;  but  that  is  not  a  warranty,  such  19  the  true  rule  of  taw."     See  also 
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condition  avoids  the  whole  contract,  or  prevents  its  becoming  ex- 
ecuted, while  a  breach  of  warranty  properly  affords  ground  only  for 
an  action  fordamages.1  Thereare  some  cases  in  which  a  warranty  has 
been  regarded  as  a  condition  subscquent.a  breach  of  which  would 
authorize  the  vendee  to  treat  the  contract  as  at  an  end.'  In  other 
cases  it  has  been  regarded  as  a  condition  precedent  to  the  exist- 
ence of  any  obligations  on  the  part  of  the  vendee.' 

In  Eng/and,  the  doctrine  prevails  that  in  a  sale  by  description. 
It  is  a  condition  precedent  that  the  article  delivered  shall  answer 
the  description.  This  view  is  maintained  by  a  leading  text  writer, 
but  is  opposed  by  the  weight  of  authority  in  the  Untied  Statis.* 

S.  Diitingnlihed  from  PraocL — A  warranty  being  a  contract,  a 
breach  of  it  is  to  be  distinguished  from  fraud  ;  an  action  for  a  mere 
breach  of  warranty  is,  therefore,  ex  contractu,  while  if  it  is  founded 

1.  S««  CONDmoiT,  to],   3,   p.   4331  krrive  ex  SW/«,  or  any  TCtttl  ttwjni]' 

Conditional  Sales,  vol.  3,  p.  417.  be  tr«n*hipped  ip  (and  wbiect  lo  tlit 

Comfare  Reed   v.  Randall,  39  N.  Y.  wool  not  being  aold    In    Nrw    Ttrk). 

358;  86  Am.  Dec.  305.  The  wool  to  be  guarantied  about  tint- 

■    In  Dorr  -o.   Fliher,   i  Cuih.   (Uaaa.)  ilar  to  aamples  In  the  broken'  pooei- 

374,  the  court,  hj  Shaw,  C.  J.,  after  da-  slon,  and  if  txty  dUpute  arlaea,  it  thall 

fining  a  warranty  ai  being  a  collateral  bedeclded  bjwe  celling  broken,  whoae 

undertaking,  said:  "It  la  not  strict! J  a  deciafon    ahalt    be    final."    Th«   «o<ri 

condition,   for  it  neither  suapendi  nor  turned   out   not   about  aimilar  lo  the 

defeat*  the  completion  oT  the  uile,  the  lample,  and  the  briers,  after  prMot 

veating  of  the  thing  aold  In  the  vendee,  from  the  defendant,  awarded  tliit  tbe 

noi  the  right  to  the  purchaae-monej'  in  defendant   ahonld  take  it  at  a  ccniin 

the  vendor.    And  notwithstanding  such  abatetnenl.     It  wa«  held,  that,  » 


ty,  or  a  breach  of  it,  the  vendee    contract  waa   for   the  aale  of  ipedAc 
.id  tl  '         ■■  .,.,..  -^ 


may  hold  the  goods,  and  have  a  remedy    goods,  the  guaranty  v 

I ''an  for  damages."  lion,  but   only    a    war 

a  Ooutraot  of  ladM&nUr. — A     brokers  had  tho  power  to  award  a*  the; 


n  action  for  damages."  lion,  but   onlv    a    warranty,    that  the 

i»  Hot  a  Ooutraot  of  ladM&nUr. — A     brokers  had  the  power  to  awan^-'*^" 
warranty  is  a  promise  of  soundness  of    had,  and  the  defendant  wm  b 


quality,  and  not  of  Indemnity  against  take  the  wool  accordingly.     Heywwth 

loss   on    a   resale;    and    the   Tenoor  la  v.  Hutchinson,  L.  R.,  a  Q^B.  447. 

liable  immediately  on  a  breach  thereof,  1.  Trwtad  aa  a  Omdltlfla  niuUsit. 

although   the  vendee  may  never  have  —"niuB,  in  Safety  Fund  NaL  Bank  r. 

suffered  actual  loaa.     Muiier  v.  Eno,  14  Westlake,  31   Mo.   App.  56(,  where  s 

N,  Y.  597-  machine  sold  wa»  warranted  lo  do  cer- 

%.  TrMt«d  aa  a  OoftditlBn  BalMsa«ant,  tain  work,  the  warranty  was  considtrcd 

—In  Dorr  v.  Fisher,  i   Cush.   (Maas.)  tobeacondition  precedentto  theattacb- 

S 4,  already  cited,  the  court,  by  Shaw,  Ing  of  any  liabilities  to  the  purcbaKr, 

J.,   liiTther    said:   "But,    to    avoid  even  though  he  had  alreadv  given  hb 

circuity   of  action,    a    warranty    may  note  for  the  price.     See  auo  Reed  f. 

be  treated  as  a  condition  aubMquent,  Randall,  19  N.  Y.  358;  86  Am.  Dec 

at '  the  election   of    the    vendee,    who  305 ;    Cue    Threshing    Hacb.  Co.  r. 

may,   upon  a   breach   thereof,    rescind  Smith,  16  Oregon  381. 

the    contract,    and    recover    back   the  A  stipulation   in  a  contract  of  hI* 

amount  of  his  purchase-money   as  In  that  the  article  shall  pata  Inspection,  it 

case   of   fraud."      See  also  Boardman  nothing  more  than  a  warranty  of  the 

V.    Spooner,    13    Alien    (Maes.}    361;  soundness  of  the  article, and  doesool 

90  Am.  Dec.   196;   Bryant  v.  Isburgh,  change  the  aale  into  an  executory  coo- 

13    Gray   (Mass.)   607;   74   Am.    Dec.  tract.    Gibson   v.  Steven*,  8  How.  (U. 

6js.    Cotnfart  i*/ra,  this  title,  Rttcit-  S.)  384. 

<i'M.  «.  UlaaHrDaMrtptUa^Beniaininoa 

In  another  case,  it  appeared  that  the  Sale*  (4tfa  Am.  ed.),  (  600;  Hogim  <■■ 

defendant  bought  of  the  plaintiffs,  at  a  Plympton,   11   Pick.   (Mats.)  99.    See 

certain   price,    "413  bates  of  wool,   to  infra,  this  title,  Salti  by  DucrifiiB: 
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on  fraud  it  may  be  either  ex  contractual  ex  delicto.^  In  an  action 
for  fraud,  a  willful  intent  to  deceive  must  be  proven  *  while  in  an  ac- 
tion for  a  breach  of  warranty  no  such  proof  is  necessary,  since  the 

action  is  based  on  the  contract."  These  questions,  however,  relate 
more  immediately  to  the  form  and  character  of  the  vendee's  rem- 
edy, and  are  discussed  under  that  head  * 
m  SxFBZM  am  IKFUXD  Waxkuitizb.' — A  warranty  is  express 

1.  MaUnsnlikad   from    ft»nd.  —  See  that  th«  wBrrant}r  wai  fraudulent,  with 

Tiedeinan  oo  Sale*,  ^  180;  Wallace  v.  anj-more  proprletjthananjothercoa- 

Wren,   31    111.    146.     The   meaning  is  tract  can  be  said  to  have  been  frauda- 

that  if  there  U  a  willful  mlg  rep  resents-  tent,  because  there  has  been  a  breach 

tlon  the  rendee  maj  have  an  action  In  of  It.     On  the  other  hand,  to  speak  of 

tort  for  the  fnud,  or  he  ma/  waive  the  a  false  repreaentatlon  as  a  contract  or 

fraud,  and  proceed  as  for  a  breach  of  warranty,  or  as  tending  to  prove  either, 

narrantj,    If    the  representations  will  Ii  a  perversion  o(  language  and  of  eor- 

amount  to  a  warranty.    See  Shlppen  v.  rect  Ideas." 

Bowen,  111  U.  S.  57^;  Hillman  v.  Wil-  Representations  In   the  sale  of  per- 

eox,  yt  Me.  170;  Vail  v.  Strong,  10  Vt  sonaltj,  which  are  sufficient  to  constl- 

uf ;  Hughes  v.  Funston,  13  Iowa  359;  tute  a    warranty,  are  not  deprived  o( 

ftiige  f.  Stroberg,  ^  Ga.  &)-,   Bedford  their  effect,  as  such,  by  the  fact  that 

V.  llegibben  (Ky.  1890),  13  S.  W.  Rep.  they  are  falsely  and  fraudulently  made. 

loSa;  I  Chitty's  Plead.  (iMh  Am.  ed.),  Carter  v.  Abbott,  33  Iowa  tSo;  Burge 

itii;  Williamson  v.  Allison,  a  East  446.  v.  Stroberg,  43  Gt.  89. 

TTic  purcliaaer  of  a  patent  right  may  1.  See  Fraud,  vol.  8,  p.  654. 

rely  upon  the  repreaentationa  of   the  In  an  action  for  a  breach  of  warranty 

seller  as  to  what  is  covered  by  the  pat-  in  the  sate  of  a  horae,  it  would  be  Im- 

CDt,  and  if  there  Is  no  patent  for  a  part  proper  to  Instruct  the  jury  what  would 

of  that  which  the  vendor  exhibits  to  constitute  fraud  in  such  sale.     In  such 

the    vendee  as  an  invention,  there  is  an  action,  the  jury  has  nothing  to  do 

fiaud.     Rose   v.   Hurley,    39   Ind.   78.  with  the  question  of  fraud.     Wallace ». 

And,  as  a  rule.  If  a  party  selling  any-  Wren,  31  III.  146. 

thing  of  value  willfully  misrepresent!  S.   Frand   Haad    Vat    Ba    AUacad   or 

its  true  character,  and  thereby  defrauds  ProTSB.-^And   the   fraud  need  not   be 

the  purchaaer,   he   is    responsible   for  proven  though  it  Is  alleged.     Shippen 

damages  caused  by   the  fraud.     Sher-  v.  Bowen,  iia  U.  S.  575]  Schuchardt  v, 

man  r.  Johnson,  S6  Barb.  {N.Y.J  60.  Aliens,   I  Wall.  (U.S.)   359;  Trice   v. 

If  there  is  a  warranty,  any  fraud  at  Cockran,  S  Gratt.  (Va.)  443;  j6  Am. 

lb c  time  of  the  sale  will  avoid  the  sale,  Dec.  151;  Burge  v.  Stroberg,  43  Ga. 

though  It  may  not  amount  to  a  breach  89;  Tyre  v.  Causey,  4  Harr.  { Del.)  435; 

ofwarramy.    Stewartv.  Coesvelt,  i  C.  Hyatt  v.  Boyle,  5  Gill  &].  (Md.)  110; 

k  P.  13;  II  E.  C.  L.  305.   Likewise,  the  35  Am.  Dec.  376 ;    Osgood  v.  Lewis,  1 

vendee  may  recover  on   a  fraudulent  Har.  &  G.  (Md.)  49^;  Adler  v.  Robert 

representation,  though  such  representa-  Portner  Brewing  Co.,  65   Md.  37;  18 

tion  was   not  sufficient  to  constitute  a  Am.     Dec.    317;  Wren    ».   Wardlaw, 

warranty.     Pinoey  v.  Andrus,  41   Vt.  Minor  (Ala.)  363;   Roas  v.  Mather,  47 

Sit;    Oregon     Imp.     Co.    i'.     Roach  Barb.  {N.  Y.)  583. 

(Super.  Ct.),  6  N.  V.  Supp.  joa.  4.  See  infra,  this  title,  Remedies  far 

The  distinction  Is  set  out  In  Rose  v.  a  Breach  of  Warranty. 
Hurley,  3qlnd.8i,  intbe  i^lnlonof  the  5.  Inpllvd  Warranty  U  to  BtJBolenor 
court,  by  Downey,  J.: "  The  same  trans-  of  BnUdiaca  fbr  Tartlonlar  Parpoaa*. — 
sction  cannot  tie  characterized  as  a  While  foreign  to  t>>e  scope  of  this 
warranty  and  a  fraud  at  the  same  lime,  article,  It  does  not  seem  improper  to 
A  warranty  reata  upon  contract,  while  advert  to  the  rule  a*  to  implied  war- 
Iriud  gr  fraudulent  representations  rantiea  as  to  the  safety  of  public  build- 
have  no  element  of  contract  in  them,  Ings.  The  rule  is  laid  down  clearly,  in 
butareessentialtya  tort.  When  judges  Francis  v.  Cockrell,  L.  R.,  j  Q^  B.  501 ; 
or  law  writers  speak  of  a  fraudulent  39  L.  J.  Q^  B.  391,  that  a  man  who 
warranty,  the  language  Is  neither  ac-  erects,  or  causes  to  be  erected,  a  build- 
curnte  nor  perspicuous.  If  there  is  a  ing  for  holding  public  exhibitions, 
breach  of  warranty,  it  cannot  be  said  and  admits  persons  upon  the  payment 
741 


)vGoo'^lc 


Mxftmm  tad  iMsOti.  WARRANTY.  KqtMt  ud  lafUil 

when  created  by  the  apt  and  explicit  statements  of  the  seller ;  it  is 
implied  when  the  law  derives  it  by  implication  or  inference  from 
the  nature  of  the  transaction,  or  the  relative  situation  or  circum- 
stances of  the  parties.'  An  express  warranty  will  exclude  any 
implied  warranty,  even  when  it  relates  to  one  quality,  and 
the  other  is  sought  to  be  implied  with  respect  to  an  entirely 
different  quality  J*  though  an   express   warranty  as   to  quality 

of  monej,   to  a   «e«t  in  (he  building.         An  ezpr««s  wirraatj  will  notbe  a- 

Impliedly    undertakeB    that    due  care  tended    bj    Itnplication.      Diduon  v. 

has   been   exercised    in    the   erection,  Zlzinla,  lo  C.  B.  603;  70  E.  C.  L.  600. 

and  that  the  building  I«  rea«anabi7  fit  In  this  case  it  wai  laid,  bj  Manlc.J.: 

for  tiie  purpoK,  and  it  ii   Immaterial  "Nor  will  a  court,  by  inference,  iastn 

whether   the   money   is   to  be   appro-  In  a  contract  implied  proviiioni  vilb 

priated   to   his   own   use   or  not.     See  respect  to  a  subject  which  the  contrsct 

also  Searle  v.  LaTerick,  L.  R.,  9  Q.  B.  has  expressly  provided  for.    If  a  man 

43;  33  W.  R,  3^;  43  l--  ].  Q:.B.43.  sell  a  horse,  and  warrant  il  to  be (omid, 

The   same   principle   is   held    as    to  the  vendor  knowing  at  the  time  that 

the    undertaking  of    railway    carriers  the  purchaser  wants  it  for  the  purpOK 

as  to  the  sufficiency  of  their  vehicles,  of    carrying    a    lady,    and  the  horw. 

They  warrant  their  carriages  to  be  well  though  sound,  proves  to  be  unfit  lot 

buitt,  but  they  do  not  Insure  their  safety  that  particular  purpose,  Ibis  would  be 

from  latent  defects.     Redhead  11.  Mid-  no  breach  of  the  warranty ;  the  maiim 

land  R.  Co.,  9  B.  &  S.  519;    L.  R.,  4  C^.  ^exfreasKmfaeitcessarflarilmM't.V?^m 

B.  379)  30  L.  T.  N.  S.  638.     See  also,  In  to  such  caacB."     Broom's  Leg.  Haiimi 

this  connection,  Thome  -v.  London,  L.  (8th  ed.),  p,  657.     See  also  Howell  r, 

R.,  I  A  pp.  Cas.  130;  14  W.  R.  931,  a/-  Cowles,  6  GratL  (Va.)  393.   Butwhcn, 

firmingV..  R.,  10  Eich.113;  L.  R.,  9  in  a  suit  to  recover  lor  a  breach  of  war 

Gxch.  163;   13   W.  R.  6.1^;    Implied  ranty  In  the  sale  of  goods,  a  portion  of 

Warrakty,  vol.   10,  pp.'i43-i5t.  the  counts  in  the  declaration  are  upon 

1.  Black's    L.    Diet.;   Tiedeman  on  an   express   warranty,  and  the  allien    ' 

Sale*,  4    183;   Borrekins   v.   Be  van,   3  upon  an  Implied  warranty,  fnstmcliaai 

Rawte  (Pa.)  21;  33  Am.  Dec.  85.      See  for  the  defendant  which  wholly  ignore 

also  Implied  Warranty,  vol.  10,  p.  8s  all  reference  to  an  implied  namnW 

tl  seq.  are  rightfully  refused.     Thome  r.  He. 

>.  Sxprais  WuTUrtraaExelnOiiisIut-  Veagh,  75  111.  81. 
pU«d  Warrautr.— MulUln  i>.  Thomas,         Com  fare,  as  to  the   rule  of  the  leit, 

J 3  Conn.  353;  Jackson  v.  Langslon,  61  Merrlam  v.  Field,  34  Wis.  640;  Boolh- 

'»■  393;  Johnson  V.  Latimer,  71  Ga.  by  v.    SealeE,37    wis.    6»6;  Bucr  s- 

470;  Ramming  v.  Caldwell,  43  111.  App.  Pitts  Agricuilural  Works  (Iowa,  189J), 

175;  Shepherd  r.  Gilroy,  46  Iowa  193;  j6  N.    W.    Rep.  541.     A   bill  of  file 

McGraw  v.  Fletcher,    35  Mich.    104;  atlirmlng  the  chattels  sold  to  besound, 

Coserove    v.    Bennett,  33  Minn.  37[;  and  expressly  warranting  the  title, nil 

L__  .,  ».i_-  —  In  In-  not  be  considered  as  expressly  wtmDt- 
Ing  the  soundness.  Smith  t.  Miller,  » 
Bihb  (Kv.)  616, 

When  a  contract  Is  for  merchanlsble 
cle  was  warranted  to  be  lit  for  the  In-  goods,  and  the  sale  it  by  seller's  wnple. 
tended  purposes.  Deming  v.  Foster,  41  which  represents  to  the  buyer  s  mer- 
N.  H.  165;  Lanier  v.  Auld,  i  Murph.  chantable  article,  and  discloses  node- 
(N.  Car.)  138;  3  Am.  Dec.  6S0;  Bald-  feet,  and  the  goods  are  accepted  s> ic- 
win  V.  Van  Deusen,  37  N.  Y.  488  ;  De-  cording  with  the  same,  there  is  still  u 
Witt  V.  Berry,  134  U.  S.  306.  implied  warranty  of  their  being  atr- 
Co-Bzlatanu  of  BxiirBM  and  ImpUad  chantable  in  respect  to  all  such  matten 
Vavrantr. — An  express  and  implied  as  cannot  be  judged  by  the  sample,  tbe 
warranty  may  exist  under  the  same  same  as  there  would  be  it  Ihe  bulk  had 
contract,  if  the  express  warranty  does  been  inspected,  and  defect!  could  noi 
not  relate  to  obligations  covered  by  the  thereby  be  ascertained,  Mody  v.  Greg- 
implied.  Bucy  V.  Pitts  Agricultural  son,  38  L.  J.  Excb.  13;  L.  R.,4  E'<^ 
WorkB(Iow8,i893),s6N.W.Rep.S4i.  49;  17  W.  R.  136;  19  L.  T.  N.  S.4S8- 
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does  not  preclude  an  implied  warranty  as  to  title,  and  vice 
versa^ 

Where  a  general  warranty  is  relied  on,  it  is  not  necessary,  in 
pleading,  to  state  whether  it  is  an  express  or  an  implied  one.* 

IT.  Wasbastt  o»  TiTLl.— The  general  doctrine  now  is  that  in 
every  sale  of  personal  property,  particularly  where  the  seller  has 
all  the  evidences  of  title  in  himself,  there  is  an  implied  warranty 
of  title,'  As  a  consequence,  instances  of  express  warranty  of  title 
are  not  frequent ;  an  express  warranty  of  title  excludes  any  im- 
plied warranty  on  the  same  subject,  and  therefore  cannot  add  to 
the  security  afforded  to  the  vendee,  but  may  afford  less  than  he 
would  have  had  by  virtue  of  the  warranty  which  the  law  implies. 
The  same  rules  of  construction  apply  in  this  connection,  as  in  the 
case  of  other  warranties.* 

T.  ComiDBUnoi  70K  Wabbuttt. — A  wairanty,  like  other  con. 
tracts,  is  not  valid  unless  supported  by  a  consideration.  Where 
it  is  made  at  the  time  of  the  sale,  it  is  a  part  of  the  whole  con- 
tract, and  the  price  paid  for  the  subject  of  the  sale  constitutes  the 
consideration  for  it.^  It  is  not  essential,  however,  in  such  a  case, 
that  the  representation  or  warranty  should  be  made  at  the  exact 
time  of  the  sale  ;  if  it  is  made  at  any  time  before  the  completion 

1.  Impllid  VurantT  of  Title  Hot  4.  See  Burgesi  v.  Wilklnton,  13  R. 
Sxclndedbr  BxpraiB  Vananty  of  Qntl-  T.  646,  vrhere  affirmation  of  ownership 
Itr. — In  Wells  f.  Spears,  I  McCord  [S.  wke  considered  *b  a  warranty.  So,  also. 
Car.)  411,  an  exprcM  warranty  of  title  In  Medina  v.  Stonghton,  i  Sallt.  no, 
does  not  exclude  an  Implied  warranty  See  Adamson  v.  Jarvis,  .(Bing.  66;  13 
of  quality'.  So  in  Hughee  r.  Bants,  I  E.  C.  L.  343;  Sims  v.  Morryal,  17  f\^  B. 
McCord  (S.  Car.)  537.  See  Wood  v.  381;  79  E.  C.L.  28o,aca»eof  warrantj- 
Ashe,  3  Strobh.  (S.  Car.)  64;  Houston  of  title  to  copyright;  Long  v.  Ander- 
■V.  Gilbert,  3  Brev.  {S.  Car.)  63;  s  son,  62  Ind,  537;  Cheatham  f.  Wilber. 
Am.  Dec.  541;  Merriam  ti.  Field,  14  1  Dakota  335;  Jamison  v.  Harbcrt 
Wis.  640.  Comfort  Wren  v.  Wardlaw,  (Iowa,  1893),  54  N.  W.  Rep.  75,  a  case 
Minor  (Ala.)  363;  Barnet  11.  Blair,  16  of  warranty  by  one  partner  of  a  part- 
Ala.  71.  nenhip's    title    to    certain    shares    of 

But   an  ezpresi  declaration    bj  the  stock, 

vendor  that  he  warrants   nothing  but  A  warranty,  In  a  sale  by  the  defend- 

the  title,  will    preclude    any    Implied  ant,  to  save  the  plaintiff  harmless  from 

"   ■       "        '    '  any   claims  and  demands    "tbat   mar 
arise  or  be  brought  against  said  boat. 

And  although  a   person  may  main-  only  includes  such  as  the  plaintiff  was 

tain  an  action  on  an  implied  warranty  liable  for  at  the  time  of  the  sale.  Moran 

of  soundness,  where    there   is  an  ex-  v,  Prather,  23  Wall.  (U.  S.)  402.      See 

preas   warranty  of  titie    only,  yet  he  also  McHugh  v.  Brown,  33  Mich.  a. 

must    produce  the    deed  as    evidence  B.  Tiedeman  on  Sales.  4  iSi ;  Wight- 

of  the  sale,   and  be   able  to  show  Ihat  man   v.  Carlisle,  14  Vt.  296,  a  case  of 

there  is  no  express  covenant  contrary  warranty  on  an  exchange.    In  an  action 

to  the    implied  warranty  on  which  his  for  a  breach  of  warranty,  on  allegation 

action  is  brought.     Allen  v.  Potter,  2  in  the  complaint  that  the  plalmilf  cx- 

McCord  [S.  Car.)  323.  changed  certain  property  with  the  de- 

a.   Hoe  r.  Sanborn,  ai  N.  Y.  ssa  ;  78  fendant  for  a  horse,  "which  the  defend- 

Ain.  Dec.  163.  ant  expressly   warranted,"  etc.,  shows 

S.  See  Implied  Warranty,  vo!.  10,  sufficiently  that  the  warranty  was  made 

pp.  li7,T34;BenjalninonSales(4th  Am.  at   the   time,   and   in   consideration  o( 

ed.},  }  627  tt  scq.i  TIcdeman  on  Sales,  the    exchange.     Curtis  v.    Moore,    15 

4185.  Wis.  134. 
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of  the  contract,  and  so  as  to  form  a  part  of  the  whole  transaction, 
the  price  of  the  thing  sold  will  afford  a  consideration.*  But  a 
warranty  made  after  the  sale  is  invalid,  unless  it  has  some  new  con- 
sideration to  support  it ;  the  consideration  already  given,  i.  /., 
the  price,  is  exhausted  by  the  transfer  of  the  property  in  the  thing 
sold,  and  there  is  nothing  to  support  the  subsequent  warranty,  un- 
less a  new  consideration  is  given.*  Where  a  written  guaranty  of 
quality  is  given  a  day  or  two  after  the  sale,  in  pursuance  of  an  oral 
promise  made  at  the  time  of  the  sale,  the  consideration  of  the 
contract  of  sale  will  extend  to  this  written  guaranty,  and  sup- 
port it.* 

But  there  is  nothing  in  the  rules  of  law  just  stated,  i^cb 
prevents  parties,  who  have  discovered  that  their  contract  has  not 
been  correctly  expressed  in  the  written  instrument,  from  correct- 
ing the  writing  by  mutual  consent,  so  as  to  make  it  confonn  to  the 
actual  agreement,  thus  doing  that  which  might  be  compiled  in 
equity  by  a  bill  to  reform  the  contract.* 

1.  TbuB,ln  WUmotv.  Hurd,!!  Wend,  nui^,  tee  Cougar  v.  Ctwmbcrialii,  14 

(M.  Y.)  ^  it  wu  held  that  althouRti  Wis.  35S;  imfrm,  tbU  title,  Satttftrnt 

a  warrant  J'  should  generallj  be  nude  Rtfrttentatteus.   In  Porter  d.  Pool,  Ai 

•t  the  time  of  the  sale,  yt%  if,  when  the  Ga,  138,  it  appeared  that  one  A  told  1 

parties  first  are  In  trea^  respecting  the  water  wheel  to  B  and  C  with  warrant;, 

■ale,  the   owner  oficts  to  warrant  the  Afterward  B  infoTrned  A  of  a  delect, 

article,  the  warrantji  will  tie  binding,  and  of  his  purpose  to  bur  C't  Intrrest, 

although  the  sale  does  not  take  place  in  case  A  would  repair  the  wheel  uid 

until  some  days  afterward.     See  alto  renew  the  warrantv  to  B;  this  A  did, 

Lysnej  ti.  Selbv,  Ld.  Raym.  iiao;  and  In  consideration  of  B's  order  for  certain 

infra,    this   title,    Antecedent   Refrt-  cattinga.  It  waa  held  that  B't  order  vu 

tenlations;  McGaughej  v.  Richardson,  a  good  consideration  for  the  new  con- 

148  Masa.  606.  tract;  and  that,  for  A's  breach  theno^ 

The  seller  of  an  article,  who  has  in-  B  could  recover  the  difference  between 

•erted  a  warrant;  of  the  same  In  a  re-  thewheel  told  and  such  a  wheel  at  wm 

ceiptcd  bill  thereof,  cannot,  (n  an  action  warranted. 

against  him  on  the  warrant;,  give  evi-         Under  the  rule  that  a  considentioa 

dence  of  a  prior  bargain  for  a  sale  of  Is  presumed  conclutlvel;  in  the  case  of 

the  thing  at  the  same   price  without  contracts  under  seal,  it  Is  held  tbit  * 

warrant;,  for  the  purpose  of  showing  warrant;  under  teal,  though  given  iftcr 

that  the  warrant;   was  without  contld-  thesale,  cannot  be  impeached  ica  «int 

eration.  Davis  v.  Ball,  6  Cuth.  (Mass-}  of  coniideration.     Wilson  v.  Fer^iuan, 

505;  53  Am.  Dec.  53.  i  Chcves  (S.  Car.)  19a. 

>.  Bsbieqnent  Varrmatj  BMinlna  a        Varrasty    Kar    B«   Tran^UiW.— A 

Haw  Oonaldaratloii. — Benjamin  on  Sales  warrant;  of  a  machine  told  miri  b; 

(4th  Am.  ed.),  4  61 1  ;  DaLee  v.  Black-  agreement  of  the  parties,  be  tnoiterred 

burn,  II  Kan.  190;  Brewster  v.  Coun-  to  another  machine  substituted  (or  the 

ti7mBn,  II  Wend.  (N.Y.}446;RoEcorIa  first,    and    the    original   contidendan 

».  Thomas, 3Clj.B.334;43E.C.L. 713;  will  be  tuflicient  to  support  li.     Stnd- 

Blots  V.  Klttridge,  5  Vl.  38;  Burdlt  i>.  wich  Mfg.  Co.  v.   Kell;,  26  III.  App. 

Burdit,  a   A.    K.   Marsh.    (Kv.)    143;  394. 

Towell  o.  Gatewood,  3  III.   li ;   Sum-        a.  Colletle  v.  Weed,  68  Wit.  43S. 
"       ■  ;  Ind.  3  ■  — 


.  Vaughan,  35  Ind.  313 ;  9  Am. 

Rep.    741;   Hogins    v.    Pt;mpton,    11  ml   Btila.— Therefore,  In  Spalding  r. 

Pick.  (Mast.]  97;  Morebote   v.  Com-  Conant,  146  Mats.  39a,  it  waa  held  that 

ttock,  43  Wis.  6a6i  Burton  11.  Youag,  5  a  warrant;  of  the  loundnett  of  abonc, 

Harr.  (Del.)  w.  written  into  a  bill  of  sale  b;  tb*  vend- 

At  to  what  will  amount  to  a  sufficient  or   several   da;t   after  the' borv  hid 

Miuideration  to  lupport  tuch  a  war-  been  sold,  paid  for  and  deilveied,  ac- 
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▼X  WiBBAMTT  or  FiTTUXX  fionVBRM. — It  is  laid  down  by  an 
early  authority  that  a  warranty  can  apply  only  to  matters  exist- 
ing at  the  time  the  sale  or  warranty  is  made,  and  cannot  extend 
to  embrace  future  events,*  But  this  cannot  be  considered  now 
as  the  correct  doctrine,  for  while  it  is  true  that  warranties  are  or- 
dinarily confined  to  the  state  of  affairs  existing  at  the  time  of  the 
sale,  and  are  construed  so,  unless  it  clearly  appears  that  the  par- 
ties understood  and  intended  otherwise,*  yet  there  is  no  doubt 
that  a  future  event  may  be  warrantied,  and  the  warranty  con- 
strued so  as  to  embrace  future  conditions,  if  its  terms  plainly  show 
that  such  was  the  intention  of  the  parties.'  Thus,  the  vendor 
may  warrant  the  quality  of  the  article  sold  for  a  specified  period ; 
in  such  cases,  the  warranty  will  be  held  to  extend  to  defects 
occurring  within  the  time  specified,  but  not  afterward.'* 

cording  to  the  oral  itatemenU  made  b^  wai   not    broken    br    the    (ubiequent 

htm   at   the  Mle,   h   binding   on   him  abolition  of  Blnvery  by  the  itate  constl- 

Wlthout  an;  new  consideration  hSTing  tutlon.     Haikill  v.  Sevier,  a,s  Ark,  153; 

been  paid.  Patrick  v.  Swinney,  j  Buah'(Kj'.)  421 ; 

1.  Zailr  DoetilM.— In    3    Bl.  Coto.  Blewltt  «.  Evan*,  43  Misa.  804;  Whit- 

(3d.  cd.)    p.   165,  it  !•  (aid  that  "the  worth  i'.  Carter,  43  Mlat.  61;  Mayfield 

wxrrantj  can  onl;r   reach  to  thing!  In  v.    Barnard,    43    Mlia.  370.     Compare 

being  at  the  time  of  thewarrtntj  made,  Aloier  v.  Black,  3a  Tei.  168;  Ketchum 

Rnd  not  to  thing!  in  future;   ai  that  a  v.  Dew,  7  Coldw.  (Tenn.)  533. 

horae  !■  sound  at  the  buying  of  him,  S.  Eden   v.   Parkiaon,  3  Dougl.  735, 

iK>t  that  he  will  be  sound  two  jears  wiiere    Lord    Mansfield,    commenting 

hence."  upon   the   passage   cited   from   Black- 

S.  Tarrant?  VM  OrdlMuUjr  SxtMidad  stone,   said:   "There   Is   no  doubt  but 

to  Fatara  SranU. — Thus   a   warranlj,  jou  mav  warrant  a  future  event."   See 

in  a  sale  of  joung  fruit  trees,  that  tbev  also   Richardson   11.   Mason,   53  Barb. 

were   really   harvest   apple   trees    and  (N.  Y.)  601,  a  case  of  warranty  In  the 

would   produce   early  harvest  apples,  sale  of  cowi  that  they  were  all  "com- 

waa  a  pi««ent  warranty  that  the  trees  ing  In  "  during  the  following  spring, 

were  what  they   were  represented   to  4.  Warranty    OonSmad    to    Spsellad 

be,  and  not  a  future  warranty,  to  be-  Failod  of  Time. — See  Blodget  v.  Detroit 

_»-__^ ^__.i_  , , SafeCo.,  76  Mich.  538.     In   Snow  v. 

Schomacker  Mfg.  Co.,   69  Ala.  iii ;  44 
Am.  Rep.  509,  it  was  said  that  the  words 

So,  in  an  action  for  a  breach  of  an  "every  piano  warranted  for  five  years," 

ordinary  warranty  of  soundnesB.therule  contained    in    a    contract    of    sale   of 

ia  tbat  there  can  be  no  recovery  unless  pianos   by   the   tnanutaclurer,    consli- 

the  plaintiff  can  show  that  the  disease  tutes  a  warranty  that  each  piano  sold 

existed  at  the  time  of  the  sale.     Stamm  has  no  inherent  defect,  either  of  ma- 

t>.  Kuhlmann,  I  Mo.  App.  396;  Milter  terials    or    workmanship,    which   will 

V.  McDonald,   13  Wis    674;  Smith  i'.  cause  it  to  break  or  give  way  within 

Swarthout,  15  Wis,  5JO  1  Shawn.  Gib-  five  years  after  the  lale;  but  they  do 

•on,  3   How.   (Miss.)  33  ;  Bowmar  v.  not  warrant  the  style  or  grade  of  the 

Clemmer,    30    Ind.     10  ;   Merrick    v.  Instrument. 

Bradley,  19  Md,  50.     And  see   Walton  A   usage   of  trade,   among    tobacco 

V.   Cottingham,  30   Tex.   772,    a    case  dealers  in  a  certain  locality,  in  all  sales 

where  the  warranty  was  held  lo  refer  of  a   particular  brand,  of  warranting 

to  the  condition  of  an  article  at  the  date  the  article  to  remain  sound  and  mer- 

of  the  contract.  chantabte  for  the  space  of  four  months 

In  Osborne  v.  Nicholson,   13   Wall,  after  the  sale,  is  not  unreasonable,  and 

(U.  S.)  654,  a  slave  sold  was  warranted  when    once    established     becomes    an 

to  be  a  "  slave  for  life."     It   was   held  essential  part  of  a  contract  of  sale  of 

that  this  related  to  his  condition  at  the  that  article.     Fatman  v.  Thompson,  3 

lime  of  the  sale,  and  that  the  warranty  Disney  (Ohio)  481, 
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If  the  warranty  is  not  to  be  perfomned  within  a  year  from  the 
time  it  is  made,  it  comes  within  the  provision  of  the  Statute  of 
Frauds  requiring  such  contracts  to  be  in  writing.^ 

Tn.  Vaxkastt  nr  Exxcittobt  Co>TK&on  of  Saxb.— While  war- 
ranties usually  exist  only  in  executed  contracts  of  sale,  they  are 
not  confined  necessarily  to  them.  Thus,  in  an  executory  contract 
for  the  sale  of  goods  to  be  manufactured,  an  express  agreement 
that  they  shall  correspond  in  quality  to  certain  other  goods,  is  a 
warranty  of  quality  for  a  breach  of  which  the  vendee  may  recover 
damages  without  returning  the  goods,*  Ordinarily,  however,  in 
contracts  for  the  sale  of  goods  "  to  arrive,"  it  is  presumed  that  the 
parties  intended  that  the  arrival  of  the  goods,  of  the  quality  and 
in  the  quantity  prescribed  by  the  contract,  should  constitute  a  con- 
dition precedent  to  the  existence  of  any  obligations  on  the  part  of 
either  party,  so  that  if  the  goods  fail  to  arrive,  the  contract  is 
avoided  in  tola.*     But  this  rule  is  merely  a  presump,tion,  and  if  it 

1.  Nicholls  r.  Nordhelmer,  aa  U.  C.  admlMlonthatthepropertjcorrapoBds 

C.  P.  48.  with  the  terms  of  the  contract  ol  mIc. 

3.  BrigK  V- Hilton,  11  Dalv  (N.  Y.)  Reed  v.  Randall,  ag  N.Y.  jjS;  g6An). 
33s;  99  N.  Y,  S(7;  53  Am.  Hep.  63;  Dec.  305;  Dutchess  Co.r.  HKnUng,  49 
Parks  «.  Morrii  Axe,  etcCo.,  54  N.  N.  Y.  331.  But  this  rule  doei  not  corcr 
Y,  586.  In  Kent  v.  Friedman,  loi  N.  latent  defectG,  or  defects  not  ttidiij 
Y>  616,  the  court,  by  Learned,  J.,  ob-  discernible  on  inspection.  It  1>  en- 
served:  "There  can  be  no  difference  tirely competent. howcTer.forthevend- 
between  an  ezecutorj  contract  to  sell  or,  in  an  executory  contract  of  sale,  to 
and  deliver  goods  of  such  and  such  a  makeanabsolutewarrentyorthe  qaal- 
quality,  and  an  executory  contract  to  ity  of  the  goods.  It  Is  purely  a  qua- 
lell  and  deliTergoode  which  the  vendor  tion  of  intent.  If  he  intend  to  eitend 
warrants  to  be  of  such  and  such  a  qual-  the  warranty  beyond  the  delliery,  and 
ity.  The  former  is  as  much  a  war-  make  bimaelf  reaponaible  for  iiny  dam- 
ranty  as  the  latter."  See  Fairbank  ages  that  may  reiult  In  case  the  goodi 
Canning  Co.  v.  Metiger,  118  N.  Y.  are  not  as  represented,  and  if  the  oUier 
a6o;  16  Am.  St.  Rep,  753.  party  so  understands  it,  he  is  bound  in 
Thedoctrine  was  stated  clearly,  In  the  this  respect  the  law  is  the  same  whether 
opinion  of  the  court,  by  Bartholomew,  the  contract  of  sale  be  executory  or  ('■ 
J.,  in  Halley  t,  Folsom,  I  N.  Dak.  326 :  frtesenti." 

"It  is  true  that  there  can  be  no  effect-  Where  the  contract  is  to  deliver  wool 
fve  warranty — no  warranty  that  will  "  In  good  order,"  the  phrase  "  In  good 
serve  as  the  basis  of  an  action — without  order"  constitutes*  warranty,  althoi^b 
acompleted  sale.  Ifthepurchaser  reject  the  contract  Is  executory.  Polbeinui 
the  property  because  not  of  the  spec-  v.  Heiman,  45  Cal.  573:  50  Oil.  433- 
ffied  quality,  he  may  have  an  action  Comfort  Osbom  ».  Ganti.  60  N.  V. 
on  the  contract  for  failure  to  deliver,  540,  where  the  rule  Is  laid  down  that  ■ 
but  he  can  have  no  action  upon  the  warranty  is  an  Incident  of  completed 
warranty.  There  can  be  no  breach  of  sales,  and  has  no  place  as  1  contncl 
warranty  if  the  title  never  vests  In  the  having  present  vitality  and  force  in  an 
purchaser.  The  case  of  Oshorn  v.  executory  agreement  of  sale. 
Gantz,  60  N.  Y.  540,  was  a  case  where  S.  Balaaof  Ooodaoto AlTlra."— Tiede- 
the  purchaser  refuEed  to  accept  the  man  on  Sale?,  ^  114;  Hawei  v.  Lav- 
goods.  In  executory  contracts  for  the  rence,  4  N.  Y.  345,  affirming  i  Saudi. 
sale  of  personal  property,  the  accept-  (N.Y.)  193;  Shields  f.  Pettee,  J  Sandf. 
anceofthepropertybythevendee,with  {N.  Y.J  a6»;  affirmed  4  N,  Y.  m, 
full  opportunities  for  Inspection,  and  where  it  was  held  that  the  vendn 
where  he  is  not  induced  to  refrain  from  might,  therefore,  refuse  to  accept.  And 
Inspection  through  any  fraud  or  artifice  in  Risers  v.  Woodruff,  33  Ohio  St. 
oftbevendor,Isgenerallyregardedasan  636;  13  Am.  Rep.  J76,  where  the  words 
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plainly  appears  that  the  vendor  intended  his  undertaking  as  a 
warranty,  or  that  such  was  the  understanding  of  the  parties,  the 
vendor  will  be  held  liable  on  the  warranty  if  the  goods  fail  to  ar- 
rive in  proper  quantity  or  of  proper  quality,  and  the  vendee's 
acceptance  of  them  as  delivered  will  not  constitute  a  bar  to  his 
action.*  The  exact  form  of  the  contract  is  ordinarily  immaterial,* 
but  where  the  sale  is  of  certain  goods  "  now  on  passage,  and  ex- 
pected to  arrive  "  at  a  fixed  date,  there  is  a  warranty  that  the 
goods  are  on  pass^e,  and  the  vendee  may  have  an  action  for  a 
breach  of  it,  if  it  appears  that  they  never  were  on  passage.' 

Tin.  WHAT  Connmu  a  Wakkavtt— 1.  The  General  Bnle.— 
No  particular  form  of  words  is  necessary  to  create  a  warranty ; 
the  word  "  warrant  "  need  not  occur  specifically,  though  it  is  gen- 
erally used.  It  is  the  subject-matter  of  the  statement,  and  the 
circumstances  under  which  it  was  made,  rather  than  its  form, 
which  are  to  be  considered.*     Any  distinct  assertion  or  afHrmation 

"to  arrive"  are   words  or  deicription,  511,  where  the  Tendee  wm  not  allowed 

■re  conditioaal,  and  do  not  Import  ■  to  reject  the  article    wben  delivered, 

warraotj.     Boyd   v.  SiSkIn,  3  Cimpb.  but  was  limited  to  his  remedy   hy  an 

u6;  JohnBOQ  u.   MacDonald,  9  M.  &  action  for  damagea.     See  also  Higglo- 

W.  600;   I  Parions  on  Contracts   (?th  ton  v.  Weld,  u  Gray  (Mass.)  165. 
cd.)  55a;  CoNDiTioNAi.  Sales,  vol.  3,        S.  It  U  immaterial  whether  the  words 

p,  43a.  "to  arrive"  or  "on  arrival,"  or  words  of 

''The  conclusion  to  which  we  must  similar    import,  arc    uud;    the  exact 

come,   after  a  careful  examination  of  form  of  the  contract  Is  ordinarily   Im- 


that  if  the  article  material.     Tiedeman   on   Saies,4  2i4; 

contracted  for  does  not  arrive,  either  Johnson  v.   MacDonald,  9   M.  &  W. 

irom  the  «esMl  being  lo«t  or  other  60a. 

cause   by   accident,   and   without   any  >.  Gorriisen   v,   Perrii),   3  C.  B.  N. 

fraud  or  fault  of  the  vendor,  the  con-  S.  6S1 ;  89  E.  C.  L.  681. 

tract  is  at  &n  end.   The  contract    .    .    .  4.  HoPuaonUrFMniof  WordaHMM- 

la   merely   an   agreement   for  the  sale  ur7  toOreat*  Wananti' — Wind  "Var- 

and  deiiverj  of  the  article*  named,   at  rant"    Maad    Hot  Ba  Oaad. — Tabor  tr. 

a  future  period  when  they  shall  arrive.  PeterB,  74  Ala.  90 ;  49  Am.   Rep.  S04 ; 

It  ia  in  the  nature  of  a  condition,  not  a  Buckman  v.  Haney,  11  Ark.  339;  Ter- 

warranty,"     Neldon  v.  Smith,  36  N.  J.  hune  v.  Dever,  36  Ga.  648 ;   Wheeler  -o, 

L.  154.  Reed,  36  111.  81 ;  Reed  -v.  Hastings,  61 

1.  In   Dike   t>.   Reitlinger,   33   Hun  111.  166;  Thorne  v.   McVeagh,  75   111. 

(N.  Y.)  141,   the  vendor  agreed  to  sell  Si;  Robinson  t>.   Harvey,   81   111.   5S; 

a  certain    amount   of  hair   "to  arrive  Hughe*  v.  Funston,  13  Iowa  3^7;  Cal- 

from     Europe.     .     .     .     Hair     to    be  lahanf.  Brown,3i  Iowa333;  llenshaw 

equal   to  sample."     When  It  waa  ten-  c.  Roins,  9  Met.  (Mass.)  83  ;   43    Am. 

de red,  the  vendee  refused  to  accept  it  Dec.  367;  Otts  v.  Alderson,  10  Smed. 

on  the  ground  that  it  was  not  of   the  &  M.  [Mlai.)  4S0;   tClnley   v.   Fitzpat- 

proper   quality.     It  was  held  that  the  rick,  4  How.  (Mis«.)  59 ;  34  Am.  Dec. 

stipulation  of  the  contract  was  not  a  loS  ;' Carter  r.  Black,  46  Mo.  3S4;  Rog- 

aubstantive  part  of  the  agreement,  and  ers  v.  Ackerman,  23  Barb.  (N.  Y.)  134; 

did  not  render  it  conditional  upon  the  Warren  r.  Philadelphia  Coal  Co.,   83 

arrival  of  goods  of  the  proper  quality.  Pa.   St.  437 ;  Weimer  v.  Clemen^  37 

but    was    an   express  warranty,   for  a  Pa.  St.  147 ;  78  Am.  Dec.  411. 

breach  of  which  the  vendee  might  re-  In  Neave  v.  Amtz,  56  Wis.   176,  the 

cover    damages.      Citing    Simond    v.  court,  by  Cassoday,  J.,  said: ''  Undoubt- 

Braddon,  3  C.  B.  N.  S.  334;  89  E.  C.  edly,  any  asHcrtion  or  affirmation,  made 

1,.    334.     For  a  very  similar  case,  see  by  the  seller  to  the  purchaser  during 

Heyworth   v.  Hutchinson,  L.  R.,  3  Q^  the  negotiations  to  effect  the  sale,  re- 

B.  447,  set  out  and  approved  in  Chapin  specting  the  quality   of  the  article  or 

V.  Dobson,  78  N.  Y.  83 ;  34  Am,  Rep.  the  efficiency  of   the  machine  sold,  will 
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as  to  the  quality  of  the  thing  to  be  sold,  made  by  the  owner  dur. 
ing  the  negotiations  for  the  sale,  which  it  reasonably  may  be  sup- 
posed was  intended  to  induce  the  sale,  and  which  was  relied  on  by 
the  purchaser,  will  be  regarded  as  implying  or  constituting  a 
warranty.  If  the  afHnnation  was  made  in  good  faith,  it  is  still  a 
warranty  ;  and  if  made  with  a  knowledge  of  its  falsity,  it  is  none 
the  less  a  warranty  though  it  is  also  a  fraud.' 

be  regarded  as  ■  warranty.  If  relied  upon  581,  the  court  aaid  :  "It  is  enough  if  the 

by  the  purchnser  in  making  the  pur-  wordi  used  Import  an  engagement  on 

cha»e.     Smith  w,  Juitice,  13   Wii.  600;  the  part  of  the  vendor  that  the  •rtideii 

Mahn  v.  Doolittle,  18  Wis.  197:  86  Am.  what  he  represenU  it  to  be.    Anr  dit- 

Dec.  757;  Giffert  r.  We«t,  33  Wig.  6ai;  IfnctaflirmHtloD  of  quality  made  b>  the 

Elkina  v.  Kenyon,  3^  WU.  93."  vendor,  at  the  time  of  the  lale,  not  h 

No  preciee  lorm  of  eipreasion  li  nee-  an  ezpresston  of  opinion  or  Mid,  but 

essary   to  create   a   warranty.     If  tbe  as  an  auurance  to  the  purchuer  ofthi 

vendor,  at  the  time  of  the  sale,  afGrma  truth  of  the  fact  affirmed,  and  «n  in- 

■  fact  as  to  the  eisential  qualities  of  his  ducement  to  him  to  make  the  putchut, 

goods  in  clear  and   definite   language,  is,  ifaccordingly  received  and  relied  on, 

and  the  purchftser  buyi  on  the  futh  of  and  acted  upon  by  the  purchaser,  an  n< 

such   affirtnatlon,   there   is  an   express  press  warranty."     Herrotl  v.  Dibbrell, 

warranty;  and   the  same   rule   applies  87  Va.  1S9.  See  alto  Crenshawf.Slyt, 

where  tfie  contract  of  tale  is  executory,  jl  Md.  146;  Fatrbank  Canning  Co.  ". 

Polhemus  11.  Heiman,  45  Cal.  573,  Metzger,  118  N.  Y,  »6o;  16  Am.  Sl 

No  pai'ticular  words  are  necessary  to  Rep.  753. 

constibite  a  warranty.    A  representa-  In  Hobart  f.  Young,  63  Vt  363,  in 

tion  or  any  positive  affirmation  as  to  Important   question    was  whether  the 

the  state,  quality,  condition,  or  fitness  words  "sound  and  kind."  in  1  bill  of 

of  the  things  sold,  which  may  be  »up-  sale  constituted  a  warranty.    Rewell. 

plwed  reasonably  to  have  entered  into  J.,   speaking  for  the  court,  said:  "The 

the  consideration  of  the  sale,  showing  law  of  warranty  has  undergone  much 

«n  intention  to  warrant,  and  which  was  change  since  Chandelor  v.  Lopsi,CH). 

understood  so,  and  relied  upon  by  the  Jac.  4,  decided  by  the  eiche<iuer  chtn- 

purchaser,  will  amount  to  a  warranty.  t>er  in  1S03.    It  was  held  that  in  iffir- 

Whether    what    passed    between    the  mation  that  the  thing  told  was  1  beioar- 

parties  amounted  to  a  warrant}',  or  was  stone  was  no  warranty;  for,  It  miHid, 

merely  a   recommendation  or  expres-  every  one   in    selling    hla  wires,  "ill 


sfon  of  opinion.  Is  a  matter  for  the  de-  affirm  that  they  are  good,  or  Ihil  tbe 
termEnation  of  the  jury,  unless  the  horse  he  sells  Is  sound;  ret  If  he  doer 
language  used  has  a  technical  or  fixed     not    warrant    them  to   be  10,  It  i>  o* 


meaning.     Murray   u.   Smith,  4  Daly  cause  of  action.     But   lalterly,  court) 

(N.  Y.)  177;  Morrill  w.  Wallace,  9  N.  have  manifested  a  strong  diepwitionlo 

H.  111.     See  also  Dunham  t;.  Barnes,  construe  liberally,  in  favor  ofthe  pur- 

9  Allen  (Mass.)  351.  chaser,  what  the  seller  affirms  sbout  the 
1.  I  ParsonE  on  Contracts   (7th  ed.)  kind  and  quality  of  his  goods, sniihirt 

579,    580;    McLennan   v.   Ohmen.   75  been  disposed  to  treat  snch  affirmltion) 

Cal.   558 ;  Drew  ti.  Edmunds,  60   Vt.  as  warranties  when   the  langusgt  wiH 

401;  6  Am.   St.   Rep.  133;  Herron  v.  bear  tliat  construction,  anditi'Md* 

Dibbrell,    87    Vs.    389;     Hawkins  v.  inferable  that  the  purchaser  m>  nnder- 

Pemberton,  51  N.  Y.198;  loAm.Rep.  stood    It.     Stone    v.    Denny,   4  Mrt. 

505;    McKlnnon   v.    Mcintosh,  98  N.  (Mass.)    155;    Hawkins  t.  Pemberton, 

Car.  89;  Shippen  v.  Bowen,   i3i  ll.   S.  51  N.  Y.  19S.     And  now  any  sffirrra- 

jSi,  quoting  Osgood  v.  Lewis,  a  Har.  tion  as  to  the  kind  or  quality  of  <l" 

&   G.   (McL)    518;   18   Am.   Dec,   317;  thing  sold,   not  utfered   as  mslter  ol 

Henshaw  i;.  Robins,  9  Met.  (Mass.)  S3;  commendation,    opinion,    nor    be''^> 

43  Am.   Dec.   367;  Otti  v.   Alderson,  made  by  tbe  seller  pending  the  irrtt; 

10  Smed.  &  M.  (Miss.)  476;  Naylor  ■v.  of  sale,  for  the  purpose  of  assuring  the 
McSwegan  (C,  PI,),   ii   N.  Y.   Supp.  purchaser  ofthe  truth  of  the  sS™"' 

fjo;  Maxted  v.  Fowler,  94  Mich.  106.  tion  and  of  Inducing  Mm  to  irilie  tl« 

n  Mason  -v.  Chappell,  15  Gratt.  (Va.)  purchase,  If  so  received  and  relied  upon 
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A  distinction  is  to  be  made  between  positive  affirmations  of  a 
material  fact,  which  always  constitute  a  warranty  when  relied  on 
by  the  vendee,  and  mere  words  of  praise  and  commendation 
uttered  by  the  vendor,  in  order  to  induce  the  purchaser  to  buy. 
Such  words  of  mere  praise  are  presumed  to  have  been  understood 
by  the  vendee  as  such,  and  impose  no  liability  on  the  vendor, 

either  as  a  contract  or  a  fraud.'  There  must  be  a  distinct  affir> 
mation  as  to  the  quality  or  condition  of  the  thing  sold,  not  asserted 

bj  tbe  purchaier,  U  deemed  to  be  an  rantr.     Potomac  SteimboBt,  etc.,  Co. 

esprew  wamtntj."  v.  Harlan,  66  Md.  41.     So  of  a  repre- 

"If  anj  word  or  affirmation  U  used  in  mentation  that  a  machine   "  nill  do  M 

•uch    a   manner  as   to  ihow   that    the  good  work  a*  any  in  the  market,"  when 

party  expects  or  desire*  the  other  part  J  relied  upon   by  the  purchaser.     Ault- 

to  rely  upon  the  assertion  aa  a  matter  man  v.  Weber,  38  111.  App.  91. 

of  fact,  instead  of  taking  It  as  an  ex-  I>MUnitlMitlwt  AnlmalIs''AnBltht.'' 

prcsalon  of  the  judgment  or  opinion  of  — A  decUration,  made  during  the  sale 

the  vendor.  It  amounts  to  a  warranty."  of   certain   hones,  that   thej  are  "all 

Austin  T>.  NIckerton,!!  Wis.  J49;  Ten-  right,'' amounts  to  a  warranty  of  their 

ney  v.  Cowles,  67  Wis.  596.  soundness.     McCIIntock  v.  Emtck,  87 

A  representation  or  positive  and  un-  Ky.    160  (leading  case).     And   repre- 

equWocal  affirmation  by  a  vendor,  as  to  sentation*  bv  the  vendor  of  sheep,  that 

the  Kate  and  quality  of  the  thing  sold,  "they  are  all  sound  and  right,  and  free 

on  the  faith  of  which  the  buyer  make*  from  any  disease,"  made  to  induce  a 

the  purchase  and  pays  the  consldera-  sale  of  them,  amount  to  a  warranty,  if 

tlon,  is  a  warranty.      Carter  o.   Black,  a  party  is  induced  thereby  to  become 

46M0. 3S4.    Thus,  an  affirmation  that  a    purchaser.     Harsh    v.  Webber,    13 

a  borse  isnotlame,accompaniedby  the  Minn.   109;    Works  v.  Croswell   (Me. 

declaration  of  the  owner  Uiat  he  would  1887),    10    Atl,    Rep.    494;    Powell  v. 

not  be  afraid  to  warrant  him,  I*  suffi-  Chltttck   (Iowa,   1S93},  56  N.  W.  Rep. 

cient  to  establish  a  warranty.     Cookv.  653;  Stevens  c.   Bradley  (Iowa,  1S93), 

Hoseley,  13  Wend.  (N.  Y.}  177.     So  56  N.  W.  Rep.  439. 

also  an  affirmation  in  a  bill  of  sale,  or  1.  KaraWcctUof  FTKlMorOomiiwnaa- 

a  verbal  statement  at  the  time  of  the  ttom. — Banm   o.   Stevens,    3   Ired.    (N. 

sale,  that   a  jack  is  a  good  and  sure  Car.)  411;  O'Neal  v.  Bacon,  i  Houst. 

foal-getter,  is  a  warran^.     Lamme  0.  (Del,)  iij. 

Gregg,  I  Mete.  (Ky.)  444;  71  Am.  Dec.  The  rule  In  this  connection  is  well 

4S9.       See    alto    Stevens    v.    Bradley  stated,  in  Tabor  i'.  Peters,  74  Ala.  90  ; 

(Iowa,  1893),  56  N.  W.  Rep.439, where  49  Am.  Rep.  804,  that  to  constitute  a 

the  declaration  of  the  vendor  that  the  warranty,  there  must  be  the  affirmation 

hogs  for  sale  were  "  as  thrifty  a  lot  as  I  of  some  fact  as  dlstinguithed   from  the 

ever   owned,"   was   construed   to  be  a  mere  expression  of  an  opinion.     Words 

wanvnly.  of  praise  or  commendation,  such  as  are 

In  a  parol  agreement  for  the  sale  of  a  ordinarily  used  by  the  vendor  of  wares 

certain   amount  ol  sound  corn,  to  be  or  chattels,  however   extravagant,  Im- 

dellvered,  the  seller  stated  that  be  had  pose  no  liability,  either  in  the  nature  of 

just  purchased  the  com  from  a  third  a  contract,  or  as  a  fraud ;  but  a  false 

person  as  sound  com,  and  would  sell  statement,   deliberately   made,  though 

it  as  such.     It  was  held  that    this  was  In   the  form  of  an  opinion,  as  to  the 

nothing  more  than  a  mere  represents-  quality,  quantity,  or  condition  of  the 

tlon,  and  not  a  warranty.     The    pnr-  thing  told,  may  amount  to  a  warranty, 

chaser  could  have  refused  acceptance,  if  so  intended  and  nndentood   by  the 

or  returned  the  goods,  and  thus  pro-  parties;    and   what   wonld  be  a   mere 

tocted    himself.      Lawton  v.   Kell,  61  matter  of  opinion   when  spolien  by  a 

Barb.  (N.  Y.)  558.  non- specialist,  may  be  a  matter  of  fact 

A  covenant  that  a  vessel  to  be  con-  when  spoken  by  a  specialist.     See  also 

■tracted  "shall  be  of  the  best  material,  Seals  v.  Olmstead,  24  Vt.  114;  58  Am. 

and  tbe   workmansiilp    shall    be   first  Dec.  150;  Byrne  u.Jansen,  50  Cal.  614; 

class,"  made  by  one  party  and  relied  Robinsonf.  Harvey,  81  111.  58;  Duffany 

«ti  by   the  other,  amount*  to  a  war-  f.  Ferguson,  66  N.  Y.4S3;  Leonardo. 
749 


)vGoo'^lc 


ftWunmtj.    WARRANTV. 

as  a  mere  matter  of  opinion  or  belief,  made  by  the  seller  during 
the  transaction,  for  the  purpose  of  assuring  the  vendee  o(  the 
truth  of  the  fact  affirmed,  and  of  inducing  him  to  make  the  pur- 
chase, and  this  affirmation  must  be  so  received  and  relied  upon  by 
the  vendee.' 

2.  ZntentioB  to  Wammt. — The  rule  is  laid  down  in  an  early  case, 
that  an  affirmation  made  at  the  time  of  the  sale,  in  regard  to  thediar- 
acter  or  quality  of  the  subject  of  the  sale,  is  a  warranty,  provided 
it  appears  in  evidence  to  have  been  intended  as  such.*    And  In 

Peeple*,  30  Ga.  6t ;  Leggat  v.  Sands,  3.  Uitautloii  MWwnatllUtUPMV- 
etc.,  Brew.  Co.,  60  111.  15S;  Wharton  —Palsej-  v.  Freeman,  3  T.  R,  s7;  J 
on  ContracU,  4  159.  Smith's  L.Cas.  (8th  ed.),  p.66.  See  alio 

To  congtitute  a  warrantj,  there  muit  HJIlman  v.  Wilcox,  30  Me.  170;  Poto- 

have  been  a  distinct  awerttoD  or  affir-  mac  Steamboat  Co.  v.  Harlan,  ete.,  Co., 

mation    ai    to    qualitj,   made    during  66  Md.  43.     In  Tabor  v.  Peten,  74  Ala. 

the  negotiation,  and  which  it  majr  be  96;  49  Am.  Rep.  804,  the  rule  itaied  in 

supposed    wai    intended   to,  and   did,  the  text  was  quoted  and  approTe(l;T7Te 

cause  the  sale.     No  warranty   will   be  v.  Cautej,  4  Harr.  (DeL)  4Ss;Drcwe. 

implied  from  remarks  of  praise  or  com-  Edmunds.  60  Vt.  40S ;  6   Am.  SL  Rqi. 

mendatlon  merely,  since  the  purchaser  laa ;   McGrew   v.    Forsjthe,  31   lows 

has  no  right  to  rely  thereon.     Tewkes-  179;  Figge  v.  Hill,  61  Iowa  410;  Hai- 

buFT  w.  Bennett,  31  Iowa  83;  McGrew  well  ti.  Lee,  34  Minn.  511  [  weimerti. 

V,  Forsythe,  31  Iowa   179;    Harris  v,  Clement,    37    Pa.    St.    147;   7B  Am. 

Brain,  33  111.  App.  510.  Dec.  411;    Richardson  v.  Grandy,  49 

Even  where  the  word  "warrant"  Ii  Vt.  ai;  Horton  v.  Green,  66  N.  Cir. 
used,  a  warranty  is  not  created  neces-  596;  Henson  o.  King,3  Jones  (N. Car.) 
sarlly.  Thus,  In  SUrnet  o.  Erwln,  10  419;  Keeley  v.  Turbeville,  11  Let 
Ired.  (N.  Car.)  3z6,  it  was  said  that  the  (Tenn.)  339;  Smithers  i>.  Bircbcr,  1 
word  "  warrant  "  was  one  whose  mean-  Mo.  App.  499;  Randall  v.  Thornton, 
Ing  the  jury  must  decide,  and  determine  43  Me.  136;  69  Am.  Dec.  56;  Richard- 
whether  it  was  used  merely  in  high  son  n.  Brown,  i  Blng.  344.  Anaffinas- 
commendatlon  of  the  article  sold,  or  as  tion  by  the  seller  of  the  quality  or  con- 
Incurring  a  legal  liability  il  the  article  ditlon  of  tiie  thing  sold,  not  made  «•  s 
ghou  Id  not  prove  to  be  as  represented,  a  matter  of  opinion  or  Itelief,  bntu  an 

1.  Htut   Ba  a  SlatliLDt  AOrmatlOB.—  assurance  of  facts,  and  an  inducement 

Hawkins  v.  Berry,  10  III.  36;  Ender  v.  to  the  purcluuer.  If  >o  relied  upon  bj 

Scott,  1 1  111.  35  ;  Hawkins  v.  Pember-  the  purchaser,  is  an  express  warraotyi 

ton,  51  N.  Y.   19S;  10  Am.  Rep.  595;  Shfppej  v.  Bowen,  lu  U.  S.  596. 

Crenshaw  v.  Slye,  53  Md.  14a.  The  existence  of  the  vendor's  Inlen- 

In  an  action  for  the  price  of  certain  tion  to  warrant  Is  insisted  on,  partlc- 

hogs  Bold,  the  defendant  set  up  a  breach  ularly  by  the  earlier  cases.    Sec  Ender 

of  the  warranty  br  the  vendor  that  the  v.    Scott,    1 1    III.    35 ;    McFarland  t. 

hws   were  free  from  disease.     It  was  Newman,  9  Watts  (Pa.)    55;  34  An. 

held   that   the  jury    was  properly  In-  Dec.  497;  Beeman  v.   Buck,  3  Vt  5]; 

structed  thatthe  warranty  by  the  vend-  31  Am.  Dec.   113. 

or  "  Is  a  contract,"  and  that   **  In  order  A  simple  affirmation  of  the  sound. 

to  find  that  the  seller    warranted  the  ness  of  property  sold,  will  not,  in  legal 

thing  Bold,  the  agreement  must  enter  effect,con(tituCe  Bcontractof  wanantr, 

into  and  form  a  part  of  the  contract  of  unless  It  wa*  so  intended,  and  wsi  so 

sale."     And,  further,   "that  defendant  understood  by  the  parties  at tbe  tine; 

must  have   had  reasonable  grounds  to  and  what  waa  Intended  by  an  affirma- 

suppose  that  plaintiff  Intended  to  war-  tion  is  a  question  of  fact,   to  be  tub- 

rant    the     hogs    free    from    disease."  mitted  to  a  jury.      Foster  v.  Cadweli, 

Stryker-o.  Crane,  33  Neb.  690.  18  Vt.  176;  Bacon    v.  Btowd,  3   Bfbb 

An  answer  b^   the  vendor,  given  in  <Ky.)  35.     And  where  the  proper^,  »• 

reply  to  a  question  as  to  the  soundness  the  time  of  the  sale,  U  exposed  to  the 

of  a  horse,  that  "  he  thought  he  was  tniyer's    inspection,    the   intention   la 

sound,"  does  not  amount  to  a  warranty,  warrant  must  be  clearly  shown.    Htwe 

Lyndsay  v.  Davis,  30  Ho.  406.  v.  Port,  4  Blackf.  (Ind.)  394 ;  Joms  v. 
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determining  whether  it  was  intended  as  such,  the  decisive  test  is 
whether  the  vendorassumes  to  assert  a  fact  of  which  the  vendee  is 
ig;norant,  or  merely  states  an  opinion  or  judgment  upon  a  matter 
of  which  the  vendor  has  no  special  knowledge,  and  on  which  the 
vendee  may  be  expected  to  have  an  opinion  and  to  exercise  his 
own  judgment.  In  the  former  case  there  is  a  warranty,  in  the 
latter  there  is  not.* 

It  is  not  always  necessary,  however,  that  the  vendee  should  be 
able  to  show  an  intention  to  warrant  on  the  part  of  the  vendor,  in 
order  to  constitute  the  representations  of  the  latter  a  warranty  ; 
where  the  vendor  makes  a  positive  affirmation  as  to  a  material 
fact,  and  the  vendee,  relying  upon  the  truth  of  it,  makes  a  pur- 
chase which  probably  he  would  not  have  made  otherwise,  it  is  pre- 
sumed conclusively  that  the  vendor  intended  hts  statements  as  a 
warranty,  whether  he  actually  intended  them  as  such  or  not.'  He 

Quick,  18  Ind.  135.  See  infra,  this  it  does  not  amount  to  a  warranty  un- 
title, Whtre  Buyer  Has  Offartunity  to  leas  there  are  other  declanhonB  which 
Inafecl.  leave  no  doubt  of  the  Intention  to  war- 
It  !■  necesiarj  that  gucb  esptCKlons  rant.  Reed  v.  Haatlngs,  61  111.366; 
be  used  ai  will  show  the  Intention  of  White  v.  Steiloh,  74  Wis.  435 ;  Tennejr 
the  Tendor  to  bind  hlmieir  to  make  v.  Cowle*,  67  Wis.  594. 
good  the  qualitj  of  the  articles  ai  3,  Hobart  v.  Young,  63  Vt.  363 ; 
described  or  repretented,  and  not  a  Smith  v.  Juitice,  ii  Wis.  600;  Austin 
mere  statenient  or  expreMion  of  opinion  r.  Nickerson,  31  wis.  559;  Warren  v. 
aa  toqnallty.  Carondelet  Iron  Works  Van  Pelt,  4  E.  D.  Smith  [N.  Y.)  loj. 
v.  Moore,  78  111.  6c.  See  sIko  Dawson  v.  Chlsholm  (Su- 
In  SlTjker  v.  Crane,  33  Neb.  690,  preme  Ct),  i  N.  Y.  Supp.  171,  acase 
the  court  held  that  it  was  proper  to  of  the  sale  of  a  yacht, 
instruct  the  jury  that,  in  order  lor  a  Misrepresentations  as  to  the  char- 
representation  to  constitute  a  warrant*,  acter  and  condition  of  the  articles  sold, 
the  Tcndee  must  have  had  reasonable  made  to  Influence  the  bargain,  and  hav- 
grounda  to  suppose  that  the  vendor  in-  Ingtliate^ct,  are  equivalent  to  warran- 
tended  to  warrant.  ties,  whether  made  innocently  or  fraud- 
1.  OrUwloii  aa  to  IntaaUon  ta  War-  ulently,  and  whether  inserted  in  the 
raat. — Benjamin  on  Sales  (6th  Am.  ed.)  written  contract  of  sale  or  not.  Water- 
fa$;  Tabor  i>.  Peters,  74  Ala.  90;  49  burv  v.  Russell,  8  Baxt.  (Tenn.)  159. 
Am.  Rep.  804;  Hawkins  v.  Pemberton,  No  mere  expression  of  opinion  will 
I  N.Y.  199;  10  Am.  Rep.  S95;  Halli-  constitute  a  warranty.     But  where  the 


day  s>.  Briggs,  15  Neb.  331  (quoting  vendor,  at  the  time  of  the  sale,  afErms 
the  languaRe  of  the  text);  Linn  v.  a  fact  as  to  the  quality  of  his  goods, 
Gunn,  56Mich.  447;  Drewr.  Edmunds,     on  the  faith  of  which  affirmation  tho 


60  Vt.  408;  6  Am.  St.  Rep-  123;  Reed  vendee  purchases,  this  will  amount  tc 

V.  Hastings,  61   111.  366;  Crenshaw  v.  warranty.   Bryant  v.  Crosby.  40  Me.  9; 

Slye,  ja  Md.  146;  Konner  v.  Harding,  Sweet  v.  Bradley,  34  Barb.  (N.Y.)  549. 
85  111.  364;  38  Am.  Rep.  615;  Beals  v.         Whenever  a  sale  Is  made  of  property 

01nistead,34  Vt.  114;  _i;8  Am.  Dec.  i,;o;  not  present,  but  at  a  remote  distance, 

Foggart   V.   Blackweller,   4   Ired.   (N.  which  the  seller  knows  the  purchaser 

Car.)  338.     See  also.   In   this  connec-  has  not  seen,  but  which  he  buys  on  the 

tlon,  Ulmerv.  Ryan,  137  Pa.  St.  309.  representation  of  the  seller,  relying  on 

But  Ulere  la  a  distinction  as  to  the  its   truth,  then   the   representation  tn 

leg*l  effect  of  expressions  when  used  in  effect  amounts  to  a  warranty,  and  the 

rderence  to  a  matter  of  fact,  and  when  seller  is  bound  to  make  good  the  rep- 

naed  to  express  an  opinion.     When  the  resentation.      Smith    i'.  Richards,    13 

representation  Is  posltlre  and  relates  to  Pet.  (U.  S.)  16. 

a  matter  of  fact,  it  constitutes  a  war-         Where  a  purchaser  orders  a  certain 

r*Dty,    but  where  It    relates    to    that  machine  by  letter,  stating  that  It  is  to 

which  l>a  matter  of  opinion  or  fancy,  do  specific  work,  and  the  seller  at 
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cannot  be  allowed  to  induce  a  purchase  by  his  misrepresentations, 
and  then  escape  liability  by  sUleging  an  absence  of  intentioD  to 
warrant.* 

The  general  tendency  of  the  later  authorities  is  to  construe  lib- 
erally, in  favor  of  the  vendee,  language  used  by  the  vendor  in 
making  affirmations  in  regard  to  his  goods,  and  to  treat  such  affir- 
mations as  warranties  wherever  the  language  used  will  authorize 
the  reasonable  inference  that  they  were  understood  so*  So  that 
any  positive  statement  of  a  material  fact,  made  with  the  intention 
of  influencing  the  buyer,  and  relied  upon  by  him,  will  constitute 
a  warranty,  whether  as  such  intended  or  not ;  the  intention  is  pre- 
sumed conclusively  from  the  efforts  made  to  induce  a  sale  by  these 
statements .•  Even  where  the  seller  accompanies  his  representa- 
tions  with  words  of  caution,  advising  the  buyer  not  to  taint  the 

accepting  the  order,  and  gtating  "You  owned,"   bis   words  conititute  (  mr- 

may  rely  on  having  afirat-rate  machine,  rant}'  of  soundness.  Steveni  v.  Bridle^ 

which  wit!  do  jour  work  In  a  satfsfac-  (Iowa,  1S93),  56N.  W.R(:p.4i9;  Pot- 

tory  manner,"  these  last  words  are  not  ell  v.  Chittlck  (Iowa,  1S93),  56  N.  W. 

mere  words  ol  commendation,   but  are  Rep,  651. 

to  be  construed  as  part  of  the  contract,  I.  iBtentton  to  WurtaX  OcoelutTSlr 

and  constituting  a   warranty.     White-  FrMomed — Wlian. — Ttedernan  on  Sslo, 

head,   etc.,  Mach.   Co.  v.  RTder,    139  4  193 ;  Drew  v.  Edmunds,  6a  Vi  loi ; 

Mass.  366.     See   alto  Etiglish  t>.  Spo-  6  Am.  St  Rep,    i»;  Naylor  v.  He 

kane  Commission  Co.,  57  Fed.  Rep.  451-  Swegan  (C.  Pi.),"  N,  Y,  Supp,  530- 

At  an  auction  sale  of  A's  interest  in  And  in  such  cases  the  declirmtioo  on 

certain   real   property,  the  landlord  of  the  warranty  need  not  allege  tint  the 

the  premises  was  present,  and  publicly  vendor  intended  to  warrant    McQln- 

announced   that  be  had  a  lien  for  one  tock  v.  Emick,  87  Ky.  166. 

thousand  dollars,  due  him  on  the  store  A  statement  made  in  good  lallh  at 

and  its  contents,  which  was  part  of  the  the  time  ol  the  sale,  by  the  vendor.HiU 

property.    A  made  a  counter-statement  seed  being  sold  is  of  a  certain  kind, 

that  the   landlord's  Hen  was   for    iive  such  seed,  with  respect  to  their  kind, 

hundred  dollars  only,  "that  be  was  A,  not   being  ascertainable  by  inspectiaii. 

and  everybody  knew  who  he  was,"  and  will  authorize  n  finding  that  a  <ranu:ty 

that  he  was   responsible.     It  was  held  of   kind    was    intended.     Walcott  e. 

that  A's  statement  was  a  warranty  that  Mount,  38  N.  J.  L.  496.     So,  in  theule 

only   five  hundred  dollars  was  due  on  of  beef,  an  aKreement  to  sell  beef  thit 

the  premises,  and  that  the  purchaser  has  not  been  neated  before  being  kHled 

at  the   sale   could    maintain  an  action  amounts  to  a  warranty.  Fairtwnk  Cin> 

against  A  for  the  excess  above  the  sum  ning  Co.  v.  Metiger,  iiS  N.  Y.160;  16 

of  five  hundred  dollars,  for  which  the  Am.  St.  Rep.  753. 

landlord   enforced  payment,     Thurber  An  assertion   faj  a  vendor  of  cowt, 

V.  Hughes,  47  N.  V.  Super.  Ct.  159.  that  "they  are  all  coming  in  in  go°d 

1.  Hobart  T.  Young,  63  Vt.  363.  season  In  the  spring,"  the  vendor  kito«' 

9.  Ltberal  Oonnnutlon  of  Alllnnatitma  Ing  from  the  vendee's  statement  tlul 

In  Favor  of  Tandse. — Hobart  v.  Young,  this  is  important  for  the  purposes  Iw 

63  Vt.  363  ;  Stone   v.   Denny,   4   Met.  which  the  vendee  is  buying  them,  *fll 

(Mass.]  151 ;  McClintock  v.  Emick,  87  authorize  the  jury   to  find  that  there 

Ky.  166;   Hawkins  v.  Pemberton,   51  was  a  warranty.     Richardson  0.  Hs- 

N.  Y.  199;  10  Am.  Rep.  595 ;  Sparling  ton,  53  Barb.  (N.  Y.)  601. 

V.  Marks,  86  III.  us;  Emrick  f.  Mer-  InHawkins  r.  Pemberton,  (i  N.V. 

riman,  33  111.  App,  14.  aoi ;  10  Am.  Rep.  50^,   Earl,  J^  ipes^' 

Where  an  owner   of  a  certain  lot  of  ing  for  the  court,  Bald  :  "It  It  not  tree, 

hogs,  who  was  a  man  of  long    ezpe-  at   sometimes   staled,  that  the  itpre- 

rience   In   such  matters,  informed   the  sentation,  in  order  to  constitute  a  vir- 

bldders  at  an  auction  tale  that  the  hogs  ranty,  must   have    been   intended  I7 

were  "  as  thrifty  a  lot  as  I  have  ever  the  vendor,  as  well  as  understood  by 

•m 
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seller's  word,  but  to  satisfy  himself  before  buying,  he  is  not  re- 
lieved from  liability  for  misrepresentations  made  in  order  to  induce 
the  sale,  and  which  actually  induced  it.* 

3.  EzpTMaions  of  Opinion.  —  A  mere  statement  by  the  seller  of 
his  own  opinion  and  belief,  not  amounting  to  a  positive  affirma- 
tion or  statement  of  fact,  upon  a  matter  concerning  which  the  pur- 
chaser is  to  exercise  his  own  judgment,  does  not  amount  to  a 
warranty.*    One   has  a  right   to  express  his   opinion   freely  as 

the  vendee,  u  ■  w»rran(j'.   It  the  con-  A   party   may  be  bound  by  eipress 

tract  be  in  writing,  and  it  conlainB  a  warranty  of  quality  distinctly  made  at 

clear  warranty,  the  vendor  will  not  be  the  cloae   of  a  negotiation,  though  he 

permitted  to  i«y  that  he  did  not  intend  may,  in  the  course  of  a  previoug   con- 

vrhat  his  language  clearly  and  explicit-  versation,  liave  stated   the  truth  on  th« 

\j   declares;  and  so,  if  il  be  by  parol,  same  point.     Demlng  v,   Foster,  41  N. 

and  the  representation  as  to  the  char-  H.  l6^. 

acter  or  quality  of  the  article  sold  be  I.  Hunter  v.  Stege,  59  N.  Y.  Sup. 

positive,  not  mere  matter  of  opinion  or  Ct.  17;  White  v.  Stelloh,   74  Wis.  435;. 

fudgment,  and  the  vendee  understands  Tenney  11.  Cowles,  67  Wis.    596;  Rick* 

it  u  a  warranty,  and  he  relies  upon  it,  v.  Dillahunty,  8  Port.  (Ala.)  133;  Bond 

and  is  induced  by  It,  the  vendor  Ib  iKiund  v.    Clark,    35    Vt.    577;   CrenEhaw  v. 

by  the  warranty,  no  matter  whether  he  Slye,  51  Md.  140  ;  Schoreder  v.  Trubee, 

intended  it  to  be  a  warranty  or  not."  35  Fed.  Rep.  651;   Farrow  ti.  Andrews, 

This  language  is  quoted  with  approval  69  Ala.  96. 

In  Fairbanks  Canning  Co.  ii.  Metzger,  A  statement  by  the  vendor,  to  consti. 

liS  N.  Y.  360;  Whiten.  Miller,  71  N.  tute  a  warranty,  "mustbe  a  representa- 

Y.  118;  V]  Am.  Rep.  13.  tlon  which  the  vendee  relies  on,  and 

The  same  language  is  quoted  with  which  la  understood  by  the  parties  as  an 

K>proval  in  McClintock  v.  Emick,  87  atuolute  asieitlon,  and  not  the  expres- 
J.  166,  where  Holt,  J.,  speaking  for  sion  of  an  opinion."  Oneida  Mfg.  Soc. 
the  court,  further  says;  "The  cases  w,  Lawrence,  4  Cow.  (N.Y.)  440;  Fair- 
In  our  opinion,  correctly  hold  that  bank  Canning  Co.  r.  Metzger,  itS  N, 
it  one  even  supposes  that  he  is  not  Y.  160;  16  Am.  St  Rep.  753. 
making  himself  liable  upon  a  war-  Thus,  in  the  case  of  Osborne  v.  Mc- 
ranty,  yet  If  he  makes  a  positive  af-  Coy,  107  N.  Car.  730,  a  horse  dealer, 

firmatioD    as   to    the  condition  of  the     ""'    -      ■-       -  ' 

property,  or  utters  what  la  equivalent 

to  a  promise  as  to  il,  instead  of  ei-  suunu  «□  lar  as  1  Know.  i  ne  court 
pressing  a  belief  merely,  then  such  held  this  did  not  amount  to  a  warranty, 
affirmation  or  promise  amounts  to  a  and,  therefore,  that  the  agent  could  not 
warranty,  and  he  Is  liable  upon  it.  It  recover  of  his  principal  for  any  turns 
does  not  depend  upon  whether  the  paid  by  him  to  the  purchaser  on  ac- 
vendor  intends  to  be  bound  by  his  count  of  analleged  breach  of  warranty, 
warranty  or  not,  but  upon  whether  he  The  court  went  on  to  say ;  "  This  was 
made  an  affirmation  as  to  the  condl-  not  evenanaffirmation  of  soundness,  as 
tlon  of  the  article,  or  merely  expressed  was  the  case  In  Horton  v.  Green,  66 
an  opinion  as  to  it."  See  also  Morrill  N.  Car.  596,  In  which  it  was  said,  i-iV- 
V.  Wallace,  9  N.  H.  in;  Stroud  f.  i'h^  Baum  v.  Stevens,  1  Ired.  (N.  Car.) 
Pierce,  f>  Allen  (Mass.)  413.  411,  that  such  an  ailirmalion  of  sound- 
1.  Hicks  V.  Stevens,  111  III.  186.  In  nese  does  not  amount  /cr  le  to  a  war- 
this  case  the  seller  cautioned  the  buyer  rsnty,  but  may  be  submitted  to  the 
"not  to  take  his  word,  but  to  satisfy  jury,  with  attendant  circumstances,  to 
himself  as  to  themerltsof  the  iavention  say  whether  the  aHirmatlon  was  In- 
before  buying,"  The  court,  neverthe-  tended  as  a  warranty." 
less,  held  him  liable  for  misrepresenta-  In  another  case,  it  is  said  that  a  rep- 
tlons  Inducing  the  purchase.  See  al«o  resentation  which  is  in  the  nature  of 
Koerper  v.  7<">g,  33  111-  App.  144,  an  expressed  opinion,  does  not  con- 
where  the  seller  was  held  liable  on  his  stitute  a  fraud,  unless  it  was  knowingly 
express  warranty  of  title,  although  he  false,  made  with  intent  to  deceive,  and 
l>ad  told  the  buj'er,  formerly,  that  he  accepted  and  relied  on  as  true;  and 
did  not  own  the  goods.  when  made  under  these  circumstances, 
38  C.  of  L.— 48                           768 
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to  the  merits  of  any  article  he  may  have  to  sell,  and  cannot  be 
held  responsible  in  an  action  for  the  truth  or  falsity  of  such  ex- 
pressions. Simplex  commendatio,  however  unwarranted,  has  never 
of  itself  been  regarded  as  sufficient  to  vitiate  a  sale,  or  to  sustain 
an  action  for  misrepresentation.  It  is  to  be  treated  as  an  invita- 
tion to  purchase,  since  every  vendor  is  permitted  to  allege  the 
food  qualities  of  such  ware  or  articles  as  he  may  have  for  sale, 
he  exception  to  this  general  rule  is  where  it  appears  from  the 
evidence,  or  the  words  used,  that  it  was  the  clear  intention  of  the 
vendor  that  the  recommendations  should  be  a  warranty.' 

Prominent  among  the  expressions  used  by  sellers,  which  are 
usually  considered  as  mere  matters  of  opinion,  are  representations 
as  to  the  value  of  the  property  sold  ;  these,  from  their  nature, 
are  opinionative  merely,  and  the  buyer  has  no  right  to  rely  upon 
them.* 

It   oneD    mkj    congtitute  a    warranty,  eased,  be  replies,  "  1\iej  appear  to  bt 

Brown  V.  Freeman,  79  Ala.  406.  healthy  and  are  doine  well.'*'    Tevkn- 

1.  Allen  V.  Hart,  71  III.   106;  White  bury  *.  Bennett,  31  Wb8j;  Hunter  e. 

■V.  Stelloh,  74  Wis.  435.  Stuge  (Super.  Ct),  la  N.  Y,  Supp.  557. 

Vordi   of  OonunMidation — "Dealer*'  The  words,  "approved  Btaiulanlqtiu- 

Talk." — See  Chandelor  v.  Lopas,   Cro.  ity."  used  in  the  sale  of  merchanilue, 

Jac.4;  Kimball  o.  BangB,  144  Mass.  321.  do   not   create    an    eiprcEs  wanantj. 

Thus,  in  Fauntleroy  v.  Wilcox.  80  They  are  merely  another  eiprediop 
lit.  481,  in  a  sale  of  hogs,  the  vendor  for  "a  merchantable  article,"  lud  con- 
refused  to  warrant,  but  insiEted  on  the  ftitule  a  mere  expression  oT  the  vend- 
vendees  personally  eiamining-  and  in-  or'a  commendatiou.  Caheo  11.  FUtt 
•pec ting  them.  It  was  held  that  his  40  N.  Y.  Snper.  Ct.  483. 
expressions  of  opinion,  under  such  cir-  The  representations  by  the  Kller  of 
cumstances,  could  not  be  regarded  as  a  threshing  machine,  that  It  is  a  very 
a  warranty.  The  court  said  :  "  It  was  good  machine  and  will  do  good  work. 
not  to  be  eipected  of  W.,  in  malting  the  is  not  a  warranty.  Worth  v.  McCon- 
contract,  nor  did  the  law  require  it,  nell,  43  Mich,  473.  But  an  agrcemeiit 
that  he  should  underestimate  the  value  by  the  vendor  that  certain  wheal,  10 
of  his  property.  But,  on  the  other  be  delivered,  should  be  "good  milling 
hand,  he  had  the  clear  right  to  extol  its  wheat,"  constitutes  a  wamntf  u  to 
superior  qualities,  and  by  any  and  all  quality.  Jack  v.  Des  Moines,  etc,  li- 
fair  means  induce  the  purchaser  to  pay  Co.,  53  Iowa  399. 
him  a  good  price  therefor;  and  when  The  seller's  declaration  that  be  «iU 
he  refused  to  warrant,  and  required  the  sell  a*  cheap  as  the  same  goods  csd  be 
Tendeee  to  examine  for  themselves,  bought  in  a  certain  city,  is  not  a  vir- 
they   have    no    legal   ground  of  com-  ranty  binding  him  to  reduce  hit  pnce 

Claint,"  though  he  had  insisted  that  the  to  the  price  current  in  the  city  Damcd, 

ogs  were  of  much  greater  value  than  on  that  day.      Falkner  v.  Lane,  58  Gi. 

they  really  were.   Bruner  v.  Strong,  61  116. 

Tex.  555;  Davis   v.   Meeker,   5  Johns.  3.  BeUer'sBopreaantUUauAatoTslM 

<N.Y'^.J3i4.     See  also  Logs  AND  LuM-  —Fauntleroy   v.  WikoK,  80  111. +Si. 

BER,  vol.  13,  p.  1027.     Compare  Brown  Also  McComas  :;.  Haas,  93  Ind.  r,h, 

T.  Bigelow,  10  Allen  (Mass.)  141 ;  Ho-  in  which  a  machine  was  represented  la 

bart  V.  Young,  63  Vt.  363.  be  "of  great  value  and  utility."    Msc- 

So,  the  vendees  mere  commendation  Donald  t;.  XiOngbottotn,   i   £l-  &  ^^ 

of  the  article  sold  is  not  ordinarily  a  977;  103  E.  C.  L.  977.     Comfart  Mu- 

warranty,  e.  g.,  where  an  auctioneer,  in  ted  v.  Fowler,  94  Mich.  106. 

making  a   sale,   remarked   "Here's    a  In  Haven  i>.  Neal.  43  Minn.  31;.  the 

nice  lot  of  young  sound  sheep."     Mc-  court,  byVanderburgh.J., said;  "Whilt, 

Grew  II.   Forsythe,  31  Iowa   179.     Or  as  a  rule,  representations  as  to  the  valM 

where,  in  answer  to  the  purchaser's  in-  of  property  are  to  be  deemed  matlen  ol 

quiry  as  to  whether  the  sheep  were  dls-  opinion,  and  not  of  ^t,  yet,  when  sncb 
7H 
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4.  Teadee  Xiut  Have  Belied  on  Bepneentetions.— In  order  to 
constitute  any  affirmations  or  representations  of  a  warranty,  it 
must  appear  that  the  vendee  relied  on  them  in  making  the  pur- 
chase,' though  this  alone  is  no  criterion  ;  there  are  many  cases 
in  which  it  is  presumed  conclusively  that  the  vendee  knew  enough 
not  be  misled  by  the  vendor's  statements,  as,  for  example,  where 
such  statements  consist  of  mere  "  dealer's  talk,"  and  the  usual 
praise  of  their  goods  indulged  in  by  vendors.'  Some  of  the 
authorities  lay  down  the  rule,  however,  that  "  a  representation 
made  by  the  vendor  at  the  time  of  the  sale  in  respect  to  the 
quality  of  the  thing  sold,  which  is  relied  on  by  the  vendee, 
amounts  to  a  warranty."^  But  such  statements  of  the  rule  are 
more  properly  to  be  considered  as  intended  to  emphasize  a  partic- 
ular and  essential  feature  of  a  warranty,  and  not  as  being  exhaust- 
ive or  exclusive  definitions.^  And  though  it  is  essential  ordi- 
narily that  the  representations  must  have  been  relied  on  by  the 

repmentatlonK  are  made  in  connection  b«en  actually  relied  upon  by  the  vendee. 

irith  other*,  which  are  material  ai  tend-  Torkelion  v.  Jorgenaon,  38  Minn.  3S3. 

ing  to  eitaliliih  the  ptaintilTt  case,  they  1.  Tabor  v,   Petert,  74    Ala,  90;  49 

should  not  be  ruled  out,  but  the  entire  Am.    Rep.  804.     See  Stryker  v.  Crane, 

slatetnent  should  be  received  and  con-  33  Neb.  690,  where  the  court  held  that 

■idered   together.     Hicliey  v.  Morrell,  It  was  proper   to  initruct  the  jury  that 

I03    N.   Y.    463;   55    Am.   Rep.   834."  the"bujer   must  have   had  reasonable 

Following  this   principle,  It  was  held,  grounds  to  suppose  the  seller  intended 

in  Maxted  V.  Fowler,94Mlch.  lo6,lhat  to  warrant "  the  animals  as  claimed. 

■where  a  vendor  represents  to  a  vendee,  8.  Hahn  v.  Doolittle,  18  Wig,  197;  86 

■who  knowi  nothing  about  the  value  of  Am.    Dec.    757 ;    Neave  v.  Arnti,  j6 

mining   property,  that  as  a  matter  of  Wis.  174. 

fact   the  slock  of  a  certain    company  In    Henshaw    v.    Robins,   9    Met. 

ia     worth   a   certain    price,    and    in   a  (Mass.)  83;  43  Am.   Dec.   167,  upon  • 

ataort  while  will  be   ■worth  more,  but  saieof  goods,  a  bill  of  parcels  was  given 

that,  as  it  is  desired  to  enlist  his  serv'  describing   the   goods  or    designating 

Ices,  he  mav  have  it  for  less,  he  has  a  them  by  a  name  well  understood.    It 

right  to  re'ly  on  such  representations,  was  held  that  this  bill  amounted  to  a 

and  if,  in  reliance  upon  them,  he  pur-  warranty  that  the  goods  were  what  they 

ebases  the  stock,  they  constitute  a  war-  were  described  to  be. 

ranty.  In  Halliday  i',  Briggs,   15   Neb.  m. 

The  value  of  the   article   told,  how-  It  was  held  proper  to  instruct  the  jury 

ever,  may   be  made   the  subject   of  a  that  "  to   constitute   a   warranty   there 

warranty.     Picard   v.   McCormick,  11  must  not  onlv  be  an  afiirmance  by  the 

Mich.  ^.  seller  respecting  the  quality  of  the  ar- 

"    "    -     -     *•--■--    '• 1894),  59     tide  sold,  but  the  aflirti  --' ■'- 

Briggs, '15  made  with  a  view  of  ass 

,  30  Neb.  of  the  truth  of  the  (act  1 

364;     Hawkins   v.    Berry,    10   111.  36;  must  be  received  and  relied   upon   by 

Fauntleroy   v.    Wilcox,    80    111.    477;  the   buyer   in   making  the   purchase." 

Tewkeabury  v.  Bennett,  31    Iowa  8^;  See  a  similar  instruction  given  (n  Figge 

Torkelson  ti.Jorgenson,  28  Minn.  383;  v.  Hill,  61  Iowa43] ;  Carter  i>.  A blratt, 

Lincoln  v.  Ragsdale,  7  Ind.  App.  354;  33  Iowa  180. 

HcrroD  u,  DlbTTll,87  Va.38g;      Handy  4.  There    must    be    something    more 

i>.  Waldron  (R.   I.  1894),  19  Atl.  Rep.  than  a  mere  expression  of  opinion  by 

143;  Samuels  v.  Guin,  49   Mo.  App.  8;  the  vendor  relied  upon  by  the   vendee. 

Richardson   v.    Coffman  (Iowa,  1893),  Farrow  v.  Andrews,  69  Ala.  96;  Lind- 

54  N,  W.  Rep.  356.  say  I'.  Davis,  30   Mo.  406;   j n/ra,  this 

The  representations  must  have  been  title.  Expressions  ef  Opinion. 

made  so  as   to   authorize   the   vendee  At  an  auction  of  slaves,  the  a 
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vendee,  yet,  in  an  action  by  the  vendor  for  the  price,  the  vendee 
may  set  up  a  breach  of  warranty  in  defense,  if  material  represen- 
tations made  by  the  vendor  have  proved  to  be  untrue,  although 
the  vendee  had  not  relied  wholly  on  such  representations.' 

The  fact  that  at  the  time  of  the  sale  the  article  sold  was  not 
accessible  to  the  purchaser,  so  that  he  had  no  opportunity  to  ex- 
amine it,  may  be  shown  as  presumptive,  though  not  conclusive, 
evidence  that  he  relied  on  the  seller's  representations  *  the  same 
is  true  of  evidence  as  to  the  superior  knowledge  of  the  seller  in 
regard  to  the  merits  of  the  article,  and  the  inability  of  a  purchaser 
to  acquire  an  accurate  idea  of  its  character  from  a  mere  inspec- 
tion.' Whether  the  buyer  purchased  relying  upon  the  represen. 
tations  of  the  seller,  or  upon  his  own  knowledge,  is  ordinarily  a 
question  for  the  jury.* 

S.  BepresentationB  Knit  Be  Definite. — It  is  another  requisite  to  a 
warranty  that  the  representations  which  are  claimed  as  establish- 
ing it  must  be  of  a  definite  character,  and  not  vague  or  indet^- 
mmate,  nor  such  as  might  equally  well  apply  to  every  grade  or 
quality.' 

Tendor  told  tome  persons  that  a  cer- 
tain slave  was  sound,  but  the  purchaser 
did  not  hear  him  and  appeared  to  have 
relied  on  his  own  previous  knowledge 

of  the  slave.     It  whs   held   that   there  that  the  other  part^  relies  upon  lum 

wM  no  warranty.    Llndae/  v.  Lindse7,  for  correct  {nformalion,  hU  reprcMoU- 

34  Mi u.  431.  tlons    mutt   be   correct;   and   [he  taw- 

L.  Ruff  V.  Jarrett,94l1t.  475.     In  this  Implieia  warranty  from  his  represent*- 

case  this  is  true,  although  the  vendor  tions  ai  to  thequalitj' and  fitneuofthe 

made  the  positive  afBrmations  with  no  article  for  the  purpose  for  wbich  it  it 

Intent  to  deceive.  purchased.      Fiahcr    v.   Crescent  Iiu. 

Thus,  where  a  party,  without  Infor-  Co.,    33    Fed.    Rep,   u^;  Ornubj  t. 

■nation,   makes   a   purchase   of  which  Budd,  73  Iowa  80.     '^iis,  wbetc  the 

representations  have  been  made  which  purchaser    was    wholly    unacqusinled 

are    material,    the    law    will    presume  with  the  use,  openttion,  and  manage- 

that   he  relied  upon  them.     Hicks  v,  ment  of  patent  steam  bollert,sjidoftlie 

Steven*,  131  III.  186.  utilitv   and  value  of  the  inventioa  oT- 

In  an  action  for  the  price  of  a  ma-  feretf  for  sale.and  it  Isdoubtful  whether 

chine,   the   plaintiff  requested    an   in-  Its  capabilities,  usefulness,  and  pnuUciJ 

structlon  that   before  defendant   could  value  could  then  have  been  deterniinnl, 

defeat    a    recovery    by    setting    up    a  even  by  experts,  without  very  consider- 

breach   of  warranty,   he  must    prove,  able  use  and  long  experiment,  the  pur- 

first,   that   there  were   representations  chaser  bad  a  right  to  rely  on  the  rcpre- 

sufficient    to   constitute     a    warranty ;  lentations   of   the   seller    entirely,  in 

second,  that  he,  the  defendant,  relied  on  making  his  purchase.   Hicks  c.  SleTeu. 

them;  and  third,  that  the  article  was  ill  111.  186. 

not  as  warranted.     It  was  held  that  the  4.  Toner  c.  Zell,  149  Pa.  SL  458. 

court  properly  modified  the  instruction  6.  In  an  action  by  a  vendee,  upon  s 

by  striking  out  the  second  clause.   Wil-  written  agreement  by  the  vendor,  bj 

cox  V.  Carson,  19  III.  App.  70.  which   he    undertook    to  ship  to  ttw 

The  fact  that  at  a  sale  of  a  lot  of  vendee  a  certain  quantity  oE  "good  £« 

hogs,  the  buyer  looked   at  them,  and  wine,"    and    acknowledged  receipt  of 

that  he  testified  at  the  trial  that  he  had  payment,  it  was  held  that  the  wordioT 

made  up  his  mind  to  buy  them  if  the  the  instrument  did    not  amount  to  t 

price  was  low  enough,  does  not  pre-  warranty  that  the  wine  should  be  ol 

elude   the    finding    that    there   was   a  any  particular  quality,  not  only  becsUK 

warranty.     Powell   v.   Chittick  (Iowa,  they  were  too  indefinite,  but  becaute 

1693),  56  N.  W.  Rep.  65J.  the    instrument    in   which  tbey  were 
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6.  "Vrhere  Article  Is  Fiircliawd  for  a  Puticolar  Uae. — If  the  vendee 
buys  an  article  for  a  particular  use,  which  is  known  to  the  vendor 
at  the  time,  and  he  assures  the  vendee  that  the  article  is  "  all 
right,"  or  uses  equivalent  language,  his  assurance  or  representa- 
tion amounts  to  a  warranty  that  the  article  is  reasonably  fit  for 
the  use  for  which  the  vendee  desires  it ;  the  vendee  would  natur- 
ally so  understand  it,  and  the  vendor  must  be  presumed  to  have 
intended  it  so.*  The  vendor  cannot  avoid  the  effect  of  such  a 
representation,  by  showing  that  he  did  not  intend  to  warrant.* 
But  where  the  vendor  delivers  goods  of  the  character  and  quality 

uaed  was  not  the  contract  at  sale;  and  action  on  thewarrantj  that  he  fa  a  good 

that  p«n>l  evidence  wai  adtnlisible  to  laddle  horte.  Smith  v.  Justice,  13  Wla. 

■hon     the    actual    terms   ol   ttie  sale.  601;   Hahn  v.   Doolittle,   i3  Wli.  196; 

Hogins   V.  Plympton.  M  Pick.  (Mass.)  86    Am.   Dec.    757.     And    in    Roe  v. 

97.     See  also   Bradford  v.  Manjj,   13  Bacheidor,  41  WU.  160,  it  was  held  that 

Mass.   139;   7   Am.   Dec.    11]  ;    Salem  parol  evidence  of  the  vendor's  knowl- 

Indla  Rubber  Co.  ti.  Adams,  33  Pick,  edge  of  such  intended  use  was  admis- 

<Ma9s.)  ac6;  Rice  v.  Codmao,  i   Allen  sibie,  though  the  warranty  was  in  writ- 

<Mass.)  380.                                        ,  ing.    See  also,  aa  supporting  the  rule  of 

In  the  sale  of  a  horse,  and  jast  before  the  text,  Beals  t>.  Olmatead,  14  Vt.  114; 

the  payment  of   the  purchase  .money,  5S  Am.  Dec.  150;  Wilcox  v.  Hall,  53 

the  bnyer  asked  the  seller  It  the  horse  Ga.  635;  Emrick  v.  Merriman,  13  lU. 

was  lound,  and    the    seller   answered  App,  34. 

that  he  was.     It  was  held  that  this  was  In  Jones  v.  Bright,  3  M.  &  P.  155;  5 

not  a  warranty;  it  was  not  sufficiently  Bing.  533  ;  13  E.  C.  L.  5J9,  the  vendor, 

express.     Erwin  v.  Maxwell,  3  Murph.  knowing  exactly  what  the  vendee  de- 

(N-  Car.)  341 .  nired,  and  for  what  purpose,  assured  him 

In   the  case  of  Wlggln  v.  Butcher,  "  1  will  supply  you  well."    Shepherd  v. 

154  Mass.  447,  it  appeared  that  a  firm  Pjhus.  4  Scoll  N.  R.  434;  3  M.   &  G. 

wrote  to  their  agent,  with  regard  to  the  68.     Campart  Bartlett  v.  Hoppock,  34 

condition  of  a  lot  of  hams  shipped  to  N.  Y.  iib. 

him,  "that  there  is  an  occasional  ham  On  a    sale  of  " Paris  Green"  by  a 

■our  in  the  marrow,"  but  that  the  hams  druggist,  the  seller  knowing  that  the 

as  a  body  were  not  sour,  and  this  letter  buyer   intended   to  use  It    for   killing 

the  agent  showed  to  a  proposed  buyer  cotton   worms,  there  was   a  warranty 

of  the  hams.     In  an  action   to  recover  that  it  was  effective  for  that  purpose, 

for  a  breach  of  warranty,  It  was  held  Jones   v.  George,  61  Tex.  345;  48  Am. 

that   the    statement    contained   in  the  Rep.  180. 
letter  was  too  Indefinite  to  constitute  a 
warranty  that  less  than  a  third  of  the 

hams  were  sour  in  the  marrow.  etc.,  that  it  would  work  in  all  kinds  of 

Declarations    as    to  the  amount  of  hay,  grain,  straw,  and   other  grass,  and 

wool    certain  sheep  would  yield,  and  was  "  in  all  respects  fit  tor  the  use  "  in- 

the  time  In  which  the  vendee  could  pay  tended,  amount   to  a  warranty  of   Its 

for  them,  and  whether  he   would   have  fitness.    Elkint  ti.  Kenyon,  34  Wis.  93; 

wool  left  after  paying,  are  mere  specu-  Latham  v.  Shipley,  86  Iowa  543. 

lations  as  to  the  future  and  cannot  im-  A  ordered  a  maclilne  of  B,  who  knew 

porta  warranty.     It  would  be  other-  the  purpose  for  which  it  was  wanted, 

wbe  of  declarations  that   such    sheep  and  who  wrote,  In  accepting  the  order, 

were  young    and    healthy.     Bryant   v.  "You  may   rely  on  having  a  first. rate 

Crosby,  40  Me.  9.  machine  which  will  do  your  work  in  a 

"..  Aitlele  Pnrcliaaad  ftir  a  Partlctaar  saiisfactorv  manner."  It  was  held  that 
■~~*  — Thus,  where  ahorse  is  bought  these  words  might  be  construed  as  con- 
lor  use  In  harness,  and  the  vendor,  stituting  an  express  warranty.  White- 
knowing  this,  assures  the  vendee  that  head,  etc.,  Machine  Co.  v.  Ryder,  139 
the  horse  "  is  all  right,"  there  is  a  war-  Mass.  366. 

ranty  that  the  horac  is  good  in  harness,  9,  Smith   v.  Justice,   13    Wis.    600; 

and  if  he  is  not,   it  Is  no  defense  to  an  Austin  v.  Nlckerson,  31  Wis.  54J. 
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represented,  the  vendee  cannot  defend  an  action  for  the  purchase- 
money,  on  the  ground  that  they  are  unsuitable  for  the  purpose 
for  which  he  desired  them.* 

7.  Anteudent  Repreientatloiu. — Since  the  warranty  enters  into 
and  forms  a  part  of  the  contract  of  sale,  representations  made 
some  time  previous  to  the  sale,  and  as  an  inducement  to  the  buyer 
to  purchase,  but  not  such  as  to  form  a  part  of  the  executed  con- 
tract, do  not  amount  to  a  warranty ;  there  is  no  consideration  to 
support  them,  and  they  do  not  enter  in  as  a  part  of  the  mutual 
agreement  between  the  parties.*  It  is  not  always  essential,  hon'- 
ever,  that  the  representations  constituting  a  warranty  shall  have 
been  exactly  contemporaneous  with  the  sale ;  it  is  sufficient  if 
they  were  made  during  the  course  of  the  dealing  which  led  Co  the 
consummated  bai^ain,  and  were  a  part  of  the  agreement  finally 
reached.* 


1.  Homer  v.  Parkhurat,  71   Md.  no;  without  a  warrantr,  and  the  pitinliff 

Kauffman    Milling   Co.  v.  Stuckej',  ^7  bought  him,  being  induced,  n  he  uld, 

S.  Car.  7  ;  Dounce   v.   Dow,  64  N.  Y.  hj>  fhe  derendant^  auurtnce  of  mind- 

411;  57  N.  Y.  16.     In  this  last  case,  It  ness.     In  an  aetlon  for  breach  of  nr 

appeared   that   the  vendee,  desiring  a  rantj,  it  wbr  held  that  thercwUDOn- 

certain  quality  of  Iron,  tough  and  Boft,  idence  of  a  warranty  to  go  to  the  jmTi 

and  fit  for  a  particular  purpose,  ordered  the  representadon  not  being  midc  tn 

of  the  vendor  "  XX  pipe  iron,"  believ-  the  course  of,  or  with  reference  to,  the 

Ing  that  that  was  the  quality  he  wanted,  sale.     The    court    doubted,   hovtrtr, 

The  vendor,  to  whom  these  ^ctswereall  whether  such  a  sale  would  b«  rah'd  or 

known,  forwarded  "  XX  pipe  iron  "  as  binding. 

ordered,  being  himself  under  the  same        After  an  agreement  for  an  cichingc 

wrong  impression  as  the  buj-er,  It  tran-  of  horses  had  been  made  between  lie 

spired  later  on  that  this  iron  was  not  fit  parties,  and  consummated  by  ideliverY. 

for  the  purpose  for  which  it  was  wanted,  the  plaintiff  returned  the  hone  he  bid 

It  was  held  that  the  seller  could  not  be  received,  and,  after  rescinding  the  fir« 

charged  as  having  given  a  warranty,  he  agreement,   a  new  bargain  wu  made, 

having   sent  what  had   been    ordered ;  by  which  the  defendant  sold  hii  hone 

that  if  a  warranty  that  the  iron   was  to  the  plaintilT  for  $too.     It  wis  held 

merchantable  could  be  Implied,  the  de-  that  the  representations  and  wsrrantia 

fendant,  by  using  a  large  portion  of  the  made  by  the  defendant  on  Ibe  fint  twr- 

iron  after  an  opportunity  to   examine  gain  did  not  enter  into  and  tbrm  1  put 

and   ascertain    the    quality,    must   be  of  the   second,   so  .as   to  conititulF  • 

deemed  to  have  accepted  it,  and  to  have  defease  to  an  action  for  fraud  or  breich 


aived  the  warranty.    See  also  Homer    o(  warranty.     ShuU  -v.   Ostrsndef,  6] 
?arlthurst,  71  Md.  no.  Barb.(N.Y.)  ijo.   Sec  also Eldri<'~- 

.  Benjamin  on  Sales  (6th  Am.  ed.),     Hargraves,  30  Neb.638.  Caw/arr, 


4   610  ;   Hopkins  -u.  Tanqueray,    15   C.  ever,  Starke  v.  Dicks,  i   Ind.  App.  !«■ 

B.  130:  80E.  CL.  119;  16  Eng.L.&Eq.  *.  In  the  case  of  Perx:ival  f.  Oldacrc, 

354.     In  this  case,  it  appeared  that  the  18  C.  B.  N.  S.  39S  ;  1 14  E.  C.  L.  jqS.  '1 

defendant,  having   sent  his    horse    to  appeared   that   the  owner  of  1  ho'^ 

Tattersall's  to  be  sold  by  auction,  on  the  exposed  for  sale  at  a  commission  lUblc, 

dav  previous  to  the  sale  saw  the  plain-  meeting  A,  who  had  been  to  >ee  ihe 

tiff   (with  whom   be   was   acquainted)  horse,  told   him   that  the  animal  »» 

examining  the  horse,  and  said   to  him,  a  good  harness  horse,  and  bad  bclo"^''' 

bona  fide:  "  You  have  nothing  to  look  to  Baron  Rothschild,  who  had  soW  t"™ 

for,  1  assure  you ;  he  is  sound  in  every  because  he  could  not  matcb  him-   ^ 

respect;"  to  which  the  plaintiff  replied:  then  went  back  to  the  stable  md  p"- 

'•  If  vou  sav  so  I  am  satisfied,"  and  de-  chased  the  horse,  which  turned  out  10 

sisted  fromhis  examination.    The  horse  be  a  kicker.      It  was  held  lh>t  Ihe  jurF 

was  put   up  the   next  day  at  auction,  was  justified  in  finding  from  these  f'Cls 
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Where,  in  negotiating  a  sale,  the  vendor  refers  to  a  letter  writ- 
ten by-  his  agent  to  the  vendee,  and  specifies  that  the  goods  shall 
be  in  accordance  with  the  representations  there  made,  the  letter 
is  a  part  of  the  agreement,  and  constitutes  a  warranty.* 

8.  SnbMqnent  Eeprewntations. — Representations  made  after  the 
execution  of  the  contract  of  sale,  like  those  made  before,  do  not 
constitute  a  warranty  ordinarily,  unless  it  was  intended  that  they 
should,  by  both  parties,  enter  into  the  original  contract,  as  a  part 
of  it*    Such  representations  are  of  no  force  or  validity,  unless 

that  the  owner's  repreaenUtlonB  werea         In  Chaic  v.  Nichols  tSupreme  Ct.), 

part   of  the  contract,   and   that   thej  9  N.  Y.  Supp.  678,  the  vendee,  while 

amounted  to  a  Harranty  that  the  horse  negotiating  for  the  purchase  of  a  horse, 

wa«  kind  In  harness.  hid  his  attention  called  to  b  defect  in 

In  Ljtney  v.  Selby,  Ld.  Raym.  the  aniinars  hind  leg,  which  the  vend- 
II30,  Lord  Holt  said:  "If,  upon  a  treat;  or  said  was  natural.  The  sale  was  not 
about  buying  certain  goods,  the  seller  concluded  then,  but  a  day  or  two  after- 
warrants  them,  the  buyertakes  time  for  ward  an  employee  of  the  vendor 
«  few  days,  and  then  give*  the  seller  his  brought  the  horse  to  the  vendee,  and 
price,  though  the  warranty  was  before  agreed  that  if  ha  went  lame,  there 
the  sale,  yet  thi;  will  be  well,  because  the  should  be  no  sale.  The  vendee  took 
warranty  was  the  ground  of  the  treaty;  the  horse,  and  It  went  lame  from  the 
and  this  is  warranlizaiidv  vendidU."  defect.  It  was  held  that  the  vendor 
See  this  quoted  with  approval  in  Wil-  was  bound  by  the  agreement  as  having 
mot  u.  Kurd,  11  Wend.  (N.  Y.)  .;8s.  given  the  warranty, 
where  it  is  held  that  if  a  vendor,  while  1.  Befaraooa  to  a  Prevloiu  Latter. — 
the  parties  are  negotiating  for  the  sale,  Albany,  etc..  Steel  Co.  v.  Lundberg, 
offers  to  warrant  an  article,  the  war-  lai  U.  S.  451. 

rantj  will  be  binding,  although  the  sale  a.  In  Erwin  v.  Maxwell,  3  Murph. 
does  not  take  place  until  some  days  (N.  Car.)  241,  when  the  purchase- 
afterward,  money   for  a   horse  was   about    to  be 

H-  showed  M.  a  mule,  and  tried  to  paid,  Che  vendee  asked  the  vendor  if 
sell  It  to  him  at  private  sale,  telling  the  horse  was  sound,  and  the  vendor 
ber  that  the  mule  was  all  right  and  replied  In  the  affirmative.  It  was  held 
perfectly  sound.  No  bargain,  how-  that  this  reply  did  not  constilutea  war- 
ever,  was  made  at  the  time,  and  H,  ranty,  as  it  was  not  sufficiently  express, 
aald  that  the  mule  would  soon  be  sold  and  was  made  after  the  sale  had  been 
at  auction,  when  M.  could  have  a  consummated.  But  inthe  case  of  Tuttle 
chance  to  buy  him.  In  less  than  an  v.  Brown,  4  Gray  (Mass.)  457  ;  64  Am. 
hour  thereafter  M.  bought  the  mule  at  Dec.  So,  where  the  purchaser  of  a  cow 
auction,  relying  on  the  previous  repre-  said  to  Ihe  vendor,  after  the  sale,  "You 
aentatlons  of  H.  It  was  held  that  H.  said  the  cow  was  all  right  ?  "  to  which 
was  liable  to  M.  for  all  damage  gus-  the  vendor  replied,  "Well,  she  Is  all 
talned  by  her  in  consequence  of  such  right,"  it  was  held  that  there  was  suffi- 
re presentation,  and  if  the  mule  died  of  cient  evidence  of  a  warranty  made  at 
a  disease  that  H.  knew  it  had  at,  or  pre-  the  time  ol  Ihe  sale.  And  In  Smilie  v. 
tIous  to,  the  sale,  or  of  a  disease  which  Hobbs,  64  N.  H.  75,  where  the  proof 
was  the  consequence  of  the  first  disease,  was  that  after  the  sale  of  an  article  by 
notwithstanding  It  was  announced  at  Ihe  the  vendor's  agent,  but  before  payment, 
beginning  of  the  auction  that  no  war-  the  vendee  claimed  that  the  agent  war- 
ranty of  the  mule  was  made  or  intend-  ranted  lis  durability,  which  claim  the 
ed.  Harris  u.  Mulling,  3108.704;  79  vendor  neither  admitted  nor  denied. 
Am,  Dec.  xio.  See  also  Grossman  v.  but  received  the  purchase -money.  It 
Johnston,  63  Vt.  333,  where  representa-  was  held  that  it  was  sufRcient  to  au- 
tione  of  an  administrator,  as  to  the  age  thorize  a  finding  that  a  warranty  had 
and  soundness  of  a  horse,  made  private-  been  made.  In  each  of  these  last  two 
ly  to  one  who  afterward  purchased  the  cases,  Ihe  representations  were  in  effect 
horse  of  him  at  auction,  were  held  to  admissions  by  the  vendor  of  the  fact 
constitute  an  express  warranty.  that  a  warranty  had  been  given. 
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this  intention  can  be  shown,  though  they  may  operate  as  a 
separate  and  distinct  undertaking,  if  supported  by  a  new  con- 
sideration,* or  may  render  the  seller  liable,  if  they  were  made 
fraudulently .•  If  such  representations  are  a  part  of  the  contract, 
the  question  whether  they  amount  to  a  warranty,  is  to  be  deter- 
mined by  the  rules  applicable  to  the  case  of  representations  made 
at  the  time  of  the  sale.* 

The  rule  that,  where  the  contract  of  warranty  is  in  writing,  parol 
evidence  cannot  be  introduced  to  add  to,  or  contradict  it,  does  not 
apply  where  it  is  attempted  to  set  up  asubsequent  oral  represenU- 
tion  as  a  warranty ;  the  written  contract  may  be  modified  or 
completely  abrogated  by  a  subsequent  oral  agreement.* 

The  rule  or  the  text  Is  applied  in  consent  to  accept,  and  would  be  bind- 
Morehouse  v.  Cometock,  42  Wis.  636.  ing.  See  alio  HoginK  v.  Piympton,  :i 
In  that  case  the  plaintiff  had  sold  some  Pick.  (Mass.)  97;is/ra,thit  titJe,  Cmr 
apples,  and  aner  shipment  of  them  to  lideralian  for  Warranty. 
the  dcFendant,  tiotlce  thereof  being  lit  Aultman  i'.  Kenned;,  33  Minn, 
•ent  him  hj  mail,  and  the  apples  being  339,  the  court  refused  to  atlov  a  writ- 
accepted  br  him,  the  p lain tifT  sent  him  ten  warranty,  gratuilou8]<r  given  afttr 
a  bill  of  them,  ou  which  was  written :  the  sale,  to  supersede  an  oral  and  dif- 
"You  will  find  this  a  very  nice  lot."  ferent  warranty  given  at  the  time  of 
It  was  held  that  this  was  no  warranty,  the  sale. 

the    contract    being    previously   com-  I.  Thus,  where  one  person  selli  ind 

plete  and  executed.     And,  for  the  same  transfers  personal  property  to  aootbtr, 

reason,  these  words,  printed  on   such  by  a  written  Instrument,  and  do  ■ai- 

biU,  "  all  claims  for  damages  must  be  ranty  Is  made  by  the  vendor  with  R- 

made   within  three  days  after   receipt  gnnl  to  It,  hut   pending  the  negotii- 

oC  the  goods,"  were  without  legal  effect,  lions  he  makes  statements  respectiog  il 

See  alto  BrookE  v.  Matthews,7S  Ga.  739.  which  are  not  true,  wherebj  the  vendee 

Parol  warranty  of  the  soundness  of  a  is   induced   lo  purchase  the  pnipeity, 

horse,  made  at  the  time  of  its  sale,  it  which  is  of  but  little  value,  and  vhen 

not    affected   by   a    written  warranty,  the  contract  ol  sale   is  allowed  to  re- 

never  agreed   on  between  the  parties,  main  in  full  force,  each  party  retsin- 

delivered    by    the   sellers   to  the  pur-  ing  all  he  had   received  under,  or  by 

chasers  with  other  papers,  without  any  virtue  of,  ft,  the  vendor  Is  liable  to  the 

knowledge   on    their   part   until    long  vendee,  in  an  action  at  law  tor  damign, 

afterwards  that  any  such  written  war-  only  where  the  statements  were  nude 

ranty    had    been    given.      Valerius    v.  fraudulently,   and   is   not  liable  where 

Hockspiere   (Iowa,  1893),    54    N.  W.  the    staletnents    were    made    in  good 

Rep.  136.  faith.  DaLee  v,  Blackburn,  1 1  Kan.  190. 

I.  Thus,  in  the  case  of  Congar  v.  a.  See  jB/rn,  this  title,  Wkal  CixiiU- 
Chamberlain,  14  Wis.  ai;8,  A  agreed  lutrs  a  Warranty —  Thr  Ginrral  R»lt, 
to  deliver  fruit  trees  to  ~B  in  time  to  4.  Parol  Et1(I«iic<  oT  SnbMqnant  wu- 
enable  B  to  deliver  them  at  a  certain  rajitr  Admlaaltile  AlthooKh  Contract  II  la 
point  before  they  should  be  injured  by  WttUng. —  1  Greenleaf  on  Ev.  (:4ili 
freezing,  but  he  delivered  them  at  so  ed.),4i  303,  304;  Tiedeman  on  Salei,} 
late  a  period  that  B  objected  to  re-  ig6;  Courtenay  v.  Fuller,  be,  Me.  1(6; 
ceiving  thetn.  It  was  held  that  if  A,  Grandin  v.  U.  S.,  li  Wall.  (U.  S-) 
for  the  purpose  of  inducing  B  to  re-  496.  See  aUo,  in  support  ol  the  princi- 
ceive  the  trees,  thereupon  warranted  pie  of  the  text,  Monahan  t'.  Finn,  13 
that  they  would  not  be  frozen  within  Mo.  App.  585;  Malone  v.  Doiffihertj, 
the  time  required  for  their  delivery  by  79  Pa.  St.  46;  Le  Fcvre  i'.  Le  FevTe,4 
B  at  the  point  mentioned,  and  also,  S.  &  R.  (Pa.)  241;  S  Am.  Dec.696; 
that  if  frozen,  they  would,  upon  being  Homer  v.  Guardian  Mut.  L.  Ins.  Co- 
buried  In  a  certain  manner,  come  out  67  N.  Y.  481;  Burt  v.  Saxton,  I  Dux 
good  In  the  spring,  such  a  warranty  (N.  Y.)  551;  Wiggln  i-.  Goodwin.ij 
would  be  founded  upon  a  consideration  Me.  3S9. 
distinct  from  that  of  the  sale,  1.  e.,  B's  A   written   contract  warranting  the 
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9.  Ther*  Buyer  Haa  Opportunity  to  laipwt. — While  the  fact  that 
-  the  buyer  has  had  an  opportunity  to  examine  the  goods  sold  is 
not  material  where  there  is  a  specific  warranty,  it  is  a  fact 
to  be  considered  in  determining  whether  mere  words  of  com- 
mendation,  used  in  the  course  of  the  sale,  constitute  a  warranty. 
It  seems  that  where  abundant  opportunity  to  examine  and  in- 
spect the  goods  is  afforded  to  the  buyer,  the  maxim  of  caveat 
emptor  applies,  and  he  assumes  all  risks  not  covered  by  clear  and 
express  warranty.*  Where,  however,  the  seller  is  guilty  of  a 
fraud  in  concealing  defects,'  or  makes  a  distinct  warranty  against 
all  defects,'  this  principle  has  no  application ;  and  it  is  always 
material  to  inquire  whether  the  buyer's  neglect  to  inspect  was 
not  due  to  the  seller's  assurances.* 

If  the  buyer  purchases,  partly  upon  an  examination  and  test  of 
the  article  sold,  made  by  himself,  but  mainly  relying  upon  the 
representations  of  the  seller,  and  these  representations  were  made 
with  the  intent  that  they  should  be  relied  on,  they  constitute  a 
warranty  for  a  breach  of  which  the  buyer  may  claim  damages, 
notwithstanding  his  opportunity  of  inspection.* 

qualltr  of  log«  in  a  certain  lot  sold,  at-  u    wordi   of   commendation    do    not 

tfaongn  executed  alter  the  consumma-  amount  to  a  warrantj',  the  general  rule 

tion   f^  a  sale,  ia  not  invalid  ag  being  of  law  is  Uiat  the  maxim  caveat  tmftor 

without  conilderation,  where  it  ia  simply  appliee   to   the  sale   of   specific  goods, 

an  affirmance  of   a  parol  contract  pre-  whenever  the  buyer  has  an  opportunity 

vioualj  made  at  the  time  of  the  sale,  of  inspecting  the  chattel  sold. 

CoIIettr  -u.  Weed,  68  Wis.  *28.  Under  a  contract  to  supply  goods  of 

I.   Eaton  V.  Waldron   (Super.  Ct.),  a  specified  deccription,  which  the  buyer 

33  N.  Y.  Supp.  504 ;  Ranger  I'.  Hearne,  has  no  opportunity  of  inspecting,  the 

37  Tci.    30;   Ealon   v.   Waldron   (Su-  goods  not  onlv  must  answer  in  fact  the 

preme  CI.),  13  N.  Y.  Supp.  504;  Patli-  specific  description,  but  must  be  also 

aon    I'.  Jenkins,  33  Tnd.87;  Gils  on  v.  salable,  ormerchantable,  under  that  de- 

Bingham,    43    Vt.    410;  Pickering   v.  scriplion.    Jones  v.  Just,  L.   R.,  3  Q. 

Dowaon,  4  Taunt,  7791  Bullock  f.Con-  B,  197; 0  B.  &  S.  14:;  16  W.  R.  643;  18 

sumer'a    Lumber  Co.  {Cal.  1S93},  31  L.  T.  N.   S.     3oS.     See    also    Omaha 

Pac.  Rep.  367,  Coal,  etc.,  Co.  v.  Fay,  37  Neb.  68, 

In  the   case  of  Osborne  v.  Hart,  19  In  an  action  for  deceit  on  the  sale  of  a 

W.  R.  331;  %i  L.   T.  N.  S.  321,  the  de-  certain  commod it v,  the  defendant  may 

fendanfa  traveling  agent  agreed  to  tell,  show  that  before  buying,  the  purchaser 

without  sample,  to  the  plaintiff,  a  pipe  examined  the  stuff  and  said  it  was  all 

of  superior  port   wine,    fit  to   be   laid  right.  Bowkeri'.  Delong,  141  Mast.  315. 

down.  The  wine  was  afterward  bottled  Where  the  warranted  quality  of  an 

by  the  defendant,  and  when  delivered  to  article  sold  is  not  such  as  can  be  deter- 

the  plaintiff  was  described  in  the  invoice  mined  bj-  inspection,  the  buyer  has  the 

as  "superior  old  port."  The  wine  after-  right,  after  Inspection,  to  rely  upon  the 

ward  proved  to  be  sour,  owing  to  there  warranty,  both  as  to  present  and  future 

being  «  deficiency  of  spirit  at  the  time  deliveries.    Hodgman  v.  State  Llite,etc,, 

of   bottling.    A    verdict    having  Iwen  R.  Co.,  4s  111.  App,  395, 

found  for  the  plaintiff.  It  was  held  bv  3.  Ranger  v.  Hearne,  37  Tex.  30. 

Kelly.  C.   B.,  that  the   defendant   did  S.  First  Nat.  Bank  v.  GrtndstafT,  45 

■bsofutely  contract  to  sell  wine  fit  to  be  Ind.  158. 

Uid  down,  and  was  bound  to  supply  4.  Brigg  r.  Hilton,99  N.  Y.  517;  53 
wine  auitable  for  that  purpose;  by  Am.  Rep,63 ;  First  Nal,  Bank  i>.  Grind- 
Martin.  Pigott,  and  Cleasbr,  BB.,  that  staff,  45  Ind.  ij8. 

there  was  evidence  for  the  jury  that  the  6.  Keeleyf.Turbevllle.ii  Lea{Tenn,) 

defendant  had  warranted  the  wine  to  be  339 ;  Powell  v.  Chittick  (Iowa,  1893],  5^ 

fit  to  t>e  laid  down,  and  by  Martin,  B.,  N.  W.  Rep.  651;   Smith  v.  Hale,  158 
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The  fact  that  the  buyer  had  opportunity  to,  and  did,  inspect 
before  purchasing,  is  not  material  where  there  is  proof  that  the 
defect  complained  of  was  embraced  within  the  express  wananty; 
then  the  only  question  is  whether  he  waived  the  benefit  of  the 
warranty.* 

Upon  a  purchase  from  a  wholesale  dealer  of  goods  of  a  particu- 
lar quality,  to  be  delivered  at  a  future  time,  it  is  the  duty  of  the 
purchaser  to  examine  the  goods,  and,  if  not  of  the  quality  pur- 
chased, to  notify  the  seller  to  send  them  back ;  and  this  must  be 
done  within  a  reasonable  time,  considering  all  the  circumstances. 
What  is  a  reasonable  time  is  a  question  for  the  jury.  If  it  is  the 
usage  not  to  examine  such  goods  until  opened  by  dealer?  to  sell 
to  customers,  and  both  parties  deal  with  reference  to  such  usage, 
then  an  examination  made  by  the  dealer  when  he  opens  the  pack- 
age to  sell  to  customers  will  be  within  a  reasonable  time,  pro- 
vided the  goods  are  offered  for  sale  in  due  course  of  trade.' 

MaM.  178.     See  abo  SamueU  v.  Gnin,  N.  Car.  397.  CDmfiar*  HtU  v.  Cnj,  i 

49  Mo.  App.  8.  Stark.  434 ;  i  E.  C.  L.  167. 

The  bujer  of  an  Interest  In  goods  h*t         In  Gentilli  v.  Starace,    133  N,  Y. 

a  right  to  rely  upon  the  seller's  repre-  140,  the  court,  by  Gray,  ]^  «id:  "I 

tentatlons  that  he  is  the  owner  thereof,  think,  under  the  circumsUoces  at  Ihi* 

and  he  Is  not  negligent  merely  because  case,   where    the    seller  was  not  the 

he  fails  to  test  the  truth  of  such  repre-  manufHcturer,    where  the  article  told 

sentatlons.     The  liability  of  the  seller  was  in  rise,  and  Open  to  iciEpeciion  lod 

■riECB  from  hia  own  fraud   and   false-  examination,   and   where  no  fraud  is 

hood,  andlsnot  affected  by  thequestion  charged   nor  existed,  and   the  barer 

of  diligence  upon  the  part  of  the  buyer,  claimed  and  was  allowed  hU  time  to 

Hale  !>.  Phllbrick,  42  Iowa  Si.  exercise  his  judgment,  and  to  approie 

1.  Gould  V.  Stein,  149  Mass.  _i;77i  14  of   the    subject  of    the  transaction  of 

Atn.  St.  Rep.  45^  1  Henihaw  v.  Robins,  sale,  the  acceptance  and  retentioD  of 

9  Met.   (Mass.)  83;  43  Am.  Dec.  367.  the   goods  concluded  him.  sod  tbert 

In  Lewis  v.  Rountree,  78  N.  Car.  333,  was  neither  warranty  nor  agreement  by 

it  was  held  that  where,  after  the  sale  the  seller  which  survived  the  triosac- 

of  a  certain  number  of  barrels  of  rosin,  tion.    The  principle  of  this  conduuon, 

to  be  delivered,  the  buyer  goes  to  the  I  think,  is  deducible  from  the  author 

place  of  delivery  and  selects  the  num-  ities,  several  of  which  I  cite,  wilboul 

ber  of  barrels  purchased  by  him  from  a  further  reference.   Parkinson  v.  Let, ) 

large  lot,  the  fact  that  he  had  an  oppor-  East  314;  Spraguc  v,  Blake:,  20  Weod. 

lunity  lo  inspect  the  rosin  before  or  at  (N.  Y.j  61 ;  Reed  v.  Randall,  39  N.  Y. 

the   time  it  was  delivered,   and  did  in  358;  86  Am.  Dec.305;  Douncer.Dow. 

fact  select  the  particular  barrels  pur-  64  N.  Y.   411.     The   contract  in  this 

chased,  does  not  amount  to  a  waiver  of  case  called  for  a  delivery  of  that  it- 

the  warranty  that  they  should  be  of  the  acriptlon  of  wine  known  as  '  Prosptn « 

specific  description.  Chianti  Wine,'   which  should  be 'la 

3.  Vendee'*   Duty   to  Inapact    Befort  good   merchantable  order,'  and  wu  lo 

BnylBK' — Doaneii.  Dunham,  79  111.  131.  be  'approved  br  the  buyer  within  three 

In  respect  to  the  merchantable  qual-  days.'     That  kind  of  wine  was  io  [*ct 

Ity  of  the  goods  sold,  where  the  pur-  delivered,  and  the  merchantable  order 

chaser  has  an  opportunity  of  inspect-  of  the  goods  was  a  fact  which,  tbougb 

inr  them,  the  rule  of   law  is  that  the  warranted,  was  to  be   ascertained  by 

seller  may  let  the  buyer  cheat  himself  the  buyer  for  himself  within  ihedtl" 

ad  libilUBi,  but  must  not  actively  assist  allowed.     It  was  open  to  the  buyer.  i> 

him  in  doing  so ;  for,  in  the  absence  of  he  distrusted  his  judgment,  or  it,  lor 

a  warranty,  the  purchaser  buys  on  bis  any  reason,  he  wished  it,  to  require  la 

own  responsibility.   Armstrong  v.  Buf-  express  warranty  to  cover  the  qwlity 

lord,  51  Ala.  410;  Biggs  v.  Perkins,  75  or  other  points  about  the  wine.    He 
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10.  Varrantr  IMitiiigiiialied  from  Deioriptioiu. — A  distinction  is. 
to  be  made  between  affirmations  intended  as  a  warranty,  and 
those  which  are  made  merely  by  way  of  description  of  the  article 
sold,  or  to  identify  it,  and  not  for  the  purpose  of  describing  its 
quantity  or  quality.*  But  words  of  description  may  amount  to 
a  warranty,  where  the  vendee  has  no  other  means  of  finding  out 
the  quality  of  the  goods,  and  such  words  are  not  intended  or 
needed  to  identify  the  article  ;  in  such  a  case  the  question  is  one 
of  intention,  and  must  depend  upon  the  circumstances.* 


did  not  do  so,  and,  under  the  terms  of 
the  contract  of  the  partleB,  we  should 
hold  that  as  to  the  seller  it  was  fully 
Mecuted,  and  no  warrant;  survived  in 
favor  ot,  and  available  thereafter  to, 
the  buyer." 

1.  WotOm  of  SeaoTiptlaii  Merelr.  — 
Bebn  V.  Burnesi,  3  B.  &  S.  751  ;  113  E. 
C.  L..  749;  Randall  v.  Thornton,  43 
Me.  136  ;  6g  Am.  Dec.  56;  Whitman  v. 
Freeae,  13  Me.  311.  In  CarondeleC 
Iron  Works  v.  Moore.  78  111.  65,  where 
iron  was  described  as  mill  Iron  in  a 
bill  rendered  to  purchaser.  Maxwell  v, 
Lee,  34  Minn.  511;  Ryan  v.  Ulmer,  108 
Pa.  St.  331;  56  Am.  Rep.  no.  Also 
in  Fraley  v.  Blspham,  10  P«.  St.  310, 
where  tobacco  was  de»cribed  as  sweet 
ccentcd,  and  Barrett  v.  Hall,  i  Aik. 
(Vt.)  369,  which  WM  a  Mie  of  "good 

To  give  simple  affirmations  the  ef- 
fect of  a  warranty,  they  must  be  of  ft 
character  to  enter  Into  the  essential  ele- 
ments of  the  contract — to  constitute  a 
substantial  inducementto  the  purchaser. 
Therefore,  the  certificate  of  a  master 
carpenter  as  to  the  capacities  of  the 
ship  Is  to  be  taken  as  a  matter  of 
description  and  not  a  warranty,  unless 
an  Intention  otherwise  is  made  to  ap- 
pear. Randall  v.  Thornton.  43  Me. 
336;  Dyer  v.  Lewis,  7  Mass.  284.  See 
also  Callender  Insulating,  etc.,  Co.  t>. 
Badnr,  30  III.  App.  314;  affirmtd  33 
111.  App.  90. 

A  notable  example  often  cited  Is  that 
where  a  picture  was  detcHlied  in  an 
Invoice  as  the  painting  of  a  particular 
master,  and  the  court  held  that  such  a 
descrrption  did  not  amount  to  a  war- 
ranty. Power  V.  Barham,  4  Ad.  &  El. 
473;3iE.C.L.U4;7C.&P.3s6;3i 
E.  C.  L.  541;  Jendwine  11.  Slade,  2  Esp, 
371.  Com  fare  Bridge  v.  Wain,  i 
Stark.  504.  The  statement  in  the  con- 
tract of  sale  of  certain  engines,  which 
the  buyer  has  seen  and  approved,  that 
they  «re  of  a  certain  borae-power,  does 


not  amount  to  a  warranty  that  Vtvty  ere 
of  that  strength,  such  a  statement  t>eing 
a  mere  matter  of  description.  Kleeb 
V.  Bard,  7  Wash.  41. 

9.  TlieiL  Desorlvtlon  Ammuita  to  k. 
Tuiknty, — Bowes  v.  Shand,  L.  R.,  % 
App.  Cas.  455;  Bridge  v.  Wain,  i 
Stark.  504. 

Thus,  if  wool  sold  in  sacks  be  marked 
on  the  sacks  and  described  In  the  in- 
voice, by  the  authority  of  the  seller, 
as  being  of  a  certain  quality,  there 
Is  a  warranty  by  the  seller  that  th« 
wool  is  of  that  quality.  Richmond, 
etc.,  Mfg.  Co.  V.  Parquar,  8  Blackf. 
(Ind.)  8q. 

A  written  assignment  ol  a  note  de- 
scribed It  as  "  payable  in  one  year  from 
date,  with  use  for  value  received."  It 
was  held  that  the  words  "  for  value  re- 
ceived "  were  not  merely  descriptive  of 
the  note  assigned,  but  that,  frima  facie 
at  least,  they  Imported  a  sufficient  legal 
consideration  for  the  assignment ;  that 
such  instrument,  In  describing  the  prop- 
erty assigned  as  "  a  note,"  must  be  con- 
strued as  an  express  warranty,  on  the- 
part  of  the  assignor,  that  it  was  a  valid 
note,  and  that  the  signere  were  of  suf- 
ficient capacity  to  contract  when  they 
executed  It  But  as  to  whether  such  a 
warranty  would  not  be  implied  from 
the  sale,  without  words  Indicating  an 
express  warranty,  was  left  undecided. 
Thrall  v.  Newefi,  19  Vt.  3oa;  47  Am. 
Dec.  68». 

A  firm  having  furnished  the  defend- 
ant railroad  company  during  a  year 
with  satiafactory  coal,  agreed  to  furnish 
during  the  following  year  coal  "  of 
same  quality  and  kind  as  furnished  dur- 
ing the  preceding  year."  It  was  held 
that  the  reference  to  the  coal  delivered 
during  the  previous  year  was  not  a 
mere  description,  but  was  an  express 
warranty  that  the  coal  to  be  delivered 
should  be  of  the  same  good  qunlity. 
Zabrlskle  v.  Central  Vt.  R.  Co.,  59, 
Hun  (N.  Y.)  eti\affirmtd  131   N.  Y. 
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11.  Warraaty  Dirtiii^aiahed  from  Xen  Btipnlatioiu. — The  vendor 
may  make  positive  affirmations  as  to  the  quality  of  tfae  goods, 
and  this  may  be  relied  upon  by  the  vendee,  and  yet  they  may  not 
constitute  a  warranty,  because  of  conditions  which  are  annexed. 
Thus,  where  the  vendor  states  that  he  will  recommend  his  goods 
as  being  of  the  best,  and  if  they  are  not  entirely  satisfactory,  the 
vendee  may  return  them,  such  representations,  however  positive, 
do  not  constitute  a  warranty,  where  the  contract  is  so  worded  as 
merely  to  give  the  vendee  an  option  to  return  the  goods  if  not 
satisfactory.' 

In  this  connection,  also,  belongs  the  distinction  between  state- 
ments in  the  contract  which  are  a  warranty,  and  those  which  are 
mere  stipulations  as  to  the  price,  or  manner  of  payment.* 

12.  Descriptioiu  in  Printed  Advertisementt  or  IiiToieei.^Descrip- 
tions  or  representations  made  by  the  vendor  in  written  or  printed 
advertisements,  are  not  necessarily  or  presumably  warranties;  they 
are  more  properly  considered  generally  as  being  mere  "  dealer's 
talk,"  and  the  burden  of  proof  is  on  the  vendee,  to  show  an  in- 
tention to  warrant  the  goods  as  described  or  represented.  It  is  a 
matter  of  common  knowledge  that  dealers  and  traders  make  use 
of  extravagant  language  in  advertisements  in  praising  the  quality 
of  their  wares,  and  the  vendee  cannot  blindly  rely  on  such  repre- 
sentations, and  insist  on  them  as  warranties,  unless  other  facts 
and  conditions  can  be  proven,  such  as  arc  requisite  in  the  case  of 

73.     So,  also,  there  Is  a  warrant;  where  Rifar*  OpttOB  to  B«tiinL — SecCUIdir. 

the  Tender  contracted  that  the  coal  to  O'Donnell,  84  Mich.  533. 
be  furnished  b_v  him  "  ahall  be  of  good         In  Gentilll  v.  Staract,  i4N.Y.Supp. 

qualitv;  of  asgood  qualltj  as"  certain  jfi^;    133   N.  Y.   140,   an  iction  fori 

coal  then  being  landed  at  the  "  mills  of  breach   of  warranty.  It  appeared  that 

Haven"  in  the  same   cltr  ;   and   this,  the  vendor  sold  wine  to  the  veodee,  tbe 

although  it  appears  that  there  were  no  contract  providing, "  all  to  bedelimtd 

such  mills  as  those  mentioned.     Pear-  In  merchantable  order.  The  said  goodi 

son  V.  Martin,  38  Wis.  265.  to  be  approved  by   the   buj«r  within 

If  a   contract,  made   by  the  vendee  three    days   after     delivery."    Ii   "W 

with   a  vendor    of  personal  property,  held  that  there  was  no  warranty  of  the 

though   not  signed   by   the  latter,  de-  quality  of  the  wine  sold,  further  than  to 

scribes  the  property  as  "  In  good  order  allow  the  vendee  three  days  in  wtiidi 

and  condition,"  the  description  is  equlv-  to  satisfy   himself  that  the  wine  tu 

atent  to  a  warranty,  and,  if  the  vendor  merchantable. 

knewit  to  be  ttntnie,  will  vacate  the  con-         9.  A  written  contract  of  saletrfnr- 

tract;  but  will  merely  afford  ground  for  nish   and   similar    materials,  prorided 

an  action  for  damages  if  made  in  good  that  "  thcie  goods  are  to  be  eiactlj  ^* 

faith.     Bryant  v.  Crosby,  3fi  Me.  561;  same  in  quality  as  we  make  for"cer- 

58  Am.  Dec.  767.  tain  third  parties,  "  and  as  per  sunpfci 

A  statement  descriptive  of  the  sub-  delivered;"  and   further  00,  "Tuiptn- 

ject-matter,  or  of   some  material  incl-  tine  copal  varnish  at  61;  cents  per  git- 

dent,  such  as  the  time  or  place  of  ship-  Ion  ;  turpentine  japan  dryer  it  55  cents 

ment,  is  ordinarily   to   be  regarded   as  per  gallon."     It  was    held  that  thcM 

a    warranty,   in    the   sense    in  which  latter  terms  were  but  stipulatloM  as  to 

that  term  is  used  in  insurance  or   mar-  price,  and  imported  no  warranW  Hi" 

Itime     law.      Norrington    v.    Wright,  the  goods  delivered   should  be  artklti 

Its  U.   S.  188;  Filley  u.  Pope,  115  U.  known  to  the  trade  by  those  names  lod 

S.  313.  of  B  certain  sUndard  quality.    DeWW 

L  DirtlnetlOB  BMwmh  Tamnlx  %aA  v.  Berrj,  134  U.  8.306. 
7«4 
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verbal  assurances  which  amount  to  a  warranty.*  Such  advertise- 
ments, however,  may  amount  to  a  warranty,  where,  to  the  knowl- 
edge of  the  vendor,  they  are  relied  on  by  the  vendee  in  making 
the  purchase,  and  where  they  state  material  (acts  relative  to  the 
quality  of  the  goods,  or  are  intended  as  a  warranty.* 

1.  Ricta7  V.  Daemicke,  86  Mich.  647;  that  if  the  catalogue  "was  u»ed  bj  the 
Whitman  v.  Freeae,  23  Me.  Jia;  Gun-  parties  and  referred  to  by  them"  Incom- 
ther  n.  Atwell,  ig  Md.  157;  Freeman  picting  the  sale,  and  the  defendant  re- 
f.  Baker,  3  N,  &  M.  446;  5  C.  &  P.  lied  upon  them,  and  Itelieved  them  to  be 
475;  M  E<  C.  L.  414;  5  B.  &  Ad.  797  ;  true,  and  made  the  purchase  relying  on 
ar  EL  C.  L.  194;  Taylor  v.  Bullen,  5  them,thenthej'were,in1eeHle(rect,war- 
Exch.  779;  20  L.J.  Exch.  21 ;  Power  v.  ranties.  The  court  •aid  :  "This  request 
Barham, 7  C.&P.  356:33  E.C.L.  4St;  <s  defective  in  that  It  ignores  anj  in- 
4  Ad.  &  El.  473;  31  E.  C.  L,  114;  Jend-  tent  on  the  part  of  the  seller  that  the 
wine  V.  Slade,  1  Esp.  572  ;  Cranston  r.  representations  should  be  warranties, 
Marshall,  j  Ejch.  395 ;  19  L.  I.  Eich.  or  knowledge  that  the  vendee  so  re- 
340.  See  also  Winsor  v.  Lombard.  18  garded  them,  or  that  the  representa- 
Plck.  (Mass.)  57;  Roberts  v.  Apple-  tionsformedthebasisofthesale.orwere 
gate,  48  III.  App.  176.  intended  to  torm  a  part  of  the  coDtract. 
Tbus,  the  fact  that  a  vendor  present-  Without  one  of  these  elements,  the 
ed  to  a  purchaser  a  printed  circular,  representations  contained  in  the  cata- 
with  testimonials  of  a  meat  cooler  logue  would  not  be  warranties.  To 
offered  bj  him  for  sale,  aod  said  that  constitute  a  representation  a  warranty, 
his  cooler  wis  the  only  one  in  the  It  must  have  been  so  intended  and 
world  that  would  keep  meat  any  length  understood  by  the  parties,  both  vendor 
of  time  properly,  Is  not  sufficient  to  and  vendee,  Beeman  v.  Buck,  3  Vt. 
sustain  a  finding  that  he  guarantied  53;  ai  Am.  Dec.  123;  Foster  v.  Cald- 
tbe  cooler  to  keep  the  meat  u  long  M  well,  iS  Vt.  176;  Bond  v.  Clark,  35  Vt. 
the  testimonials  claimed  it  did.  RTchy  577 ;  Houghton  v.  Carpenter,  40  Vt. 
V.  Daemicke,  86  Mich.  647.  Compart  sSS ;  Pennock  11.  Styglea,  54  Vt.  336;  or, 
Latham  v.  Shipley,  86  Iowa  543.  intended  by  the  parQes  as  a  part  of  the 
In  the  case  of  Grieb  ti.  Cole,  60  contract,  Richardson  v.  Grandy,  49 
Micb.  397,  it  appeared  that  the  defend-  Vt.  21 ;  or  have  formed  the  basis  of  the 
ant  gave  the  plaintiff  an  order  for  a  contract,  Beals  v.  Olmsteod,  14  Vt.114; 
mowing  machme,  across  the  back  of  ^8  Am.  Dec.  150;  Drew  -o.  Edmunds, 
which  order  was  printed  a  blank  war-  6o  Vt.  401;  6  Am.  St.  Rep.  lai.  In 
ruity  with  the  vendor's  printed  sig-  the  making  of  the  contract,  the  repre- 
iMture  appended,  the  full  benefit  of  sentations  in  the  catalogue  may  have- 
which  was  reserved  in  the  order,  to  the  been  used  and  referred  to  without 
defendant.  The  blanks  In  the  warranty  forming  a  part  of  it,  and  without  any 
were  not  filled  up,  and  in  a  suit  by  the  Intent  on  the  part  of  Stevens,  the 
vendor,  on  the  order,  he  offered  this  plaintiffs'  agent,  that  they  should,  and 
wmrrantr  and  the  order  in  evidence,  to  without  any  intent  on  his  part  that 
which  the  defendant  objected  on  the  they  should  be  warranties,  and  without 
ground  that  the  warranty  was  not  a  knowledge  that  the  defendant  so 
valid  instrument.  It  was  held  that  if  understood  them.  In  Ignoring  these 
the  warranty  stood  alone,  its  Invalidity  facts  the  request  did  not  embody  sound 
wa*  unquesuonable;  but  that  the  refer-  law,  and  for  this  reason  the  defendant 
ence  thereto  in  the  order  constituted  was  not  entitled  to  have  it  complied 
tbem  one  instrument,  and  since  when  with.  Rea  -o.  Harrington,  58  Vt.  iSi ; 
read  together,  no  ambiguity  or  un-  56  Am,  Rep.  561." 
certainty  appeared,  the  warranty  was  3.  Thus,  where  a  manufacturer  offers 
valid.  by  letter  to  sell  pianos  of  hi*  own  man- 
In  Enger  i>.  Dawley,  62  Vt.  164,  which  ufacture,  to  a  party  at  a  distance,  stat- 
wasan  action  for  the  price  of  certain  car-  ing  the  terms  of  the  sale,  and  directing 
riagea,  the  buyer  set  up,  by  way  of  de-  attention  to  a  circular  advertising  the 
fense,  the  fact  that  the  carriages  did  not  pianoa,  sent  by  the  same  mall,  on  the 
conform  to  the  representations  concern-  front  page  of  which  was  printed  in 
Inc  them  in  the  plaintiffs'  catalogue,  conspicuous  manner  the  words,  "Every 
The  defendant  asked  for  an  instruction  piano  warranted  for  five  years/'  thetfc 
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wordi  are  incorporated  thereby'  Into  teller  to  a  less  accountability  than  thii, 

tlie  offer  contained  in  the  letter,  and,  would  be  a  licenne  to   perpetrate  tbe 

on  acceptance  or  the  offer  and  a  pur-  grouest  Trauds.     But  this  rule  Ig  limiled 

chase  thereunder,  after  the   receipt  of  to  representations  of  fact  and   not  of 

the  circular,  the;  constitute  a  part  of  opinion.     Sledge  ir.  ScotI,  56  All.  2iu; 

the    contract   to   purchase.      Snow   i>.  Perry  i'.  Johnston,  59  Ala.  648." 

Schotnacker  Mfg.  Co.,  69  Ala.  ill ;  44  The    vendor,   a  partj    in  Ima,  ip- 

Am.  Rep.  50^.     See  also  Power  r.  Bar-  pointed  a  broker  in  Mobile  to  Sell  hams, 

ham,  7  C.  &  P.  356  \  31  E.  C.  L.  ui ;  and  thta  agent  took  the  vendee'i  order 

iAd.  &  El.  473-,3i  E.  C.  L.  1(4;  I  M.  ' 
R.  ^07. 

In  &orrekinGr.Bevan,3  Rawle  (Pa.)  nitj  to  examine 

37;23  Am. Dec.85,the  court,by  Rogers,  be  shipped    fro 

J.,  said  :  "  From  a  critical  examination  shipped  them  and  demanded  ana  re- 

of  all  the  cases,  it  may  safely  be  ruled  ceired   payment    for    them    while   il 

that  a  sample  or  description  in  a  sale  transit.     It   was    held    that    the  facts 

note,  advertisement,  bill  of  parcels,  or  amounted  to  a  warranty  that  the  bimi 

invoice,  is  equivalent  to  an  eipress  war-  were  as  described,  and  that  the  Tcodc* 

ranty   that   the   goods   are   what   they  had  a   right  to   reenter   for   dimtgn 

are  described  or  represented  to  be  by  sustained  tn  coasequence  of  their  not 

the  vendor."    This  language  is  quoted  being  as  represented.     Forchcimer  v. 

with  approval  in  Hawkins  v.  Pember-  Stewart,  65  Iowa  593. 

ton,  51  N.  Y.  306  ;  10  Am.  Rep.  595,  a  A  statement,  In  a  bill  of  parcels  for  1 

case  where  an  auctioneer,  in  making  a  certain   quantity    of   oil,  that   It   vn 

sale,  represented  a  certain  article  to  be  "  winter- pressed  sperm  oil,"  was  an  ei- 

*'  blue  vitriol,"     It   appeared   that   the  press  warranty  that  the  oil  was  winter' 

article  was  not  blue  vitriol,  but  a  differ-  pressed.     Osgood  o.  Lewis,  1  Har.  & 

ent    compound    of    similar    character  G.  (Md.)  49^  ;  i3  A.m,  Dec.  317. 

which  could  not  be  distinguished  easily        •"— '   ~ > —      •-    ->-      - 

from  the  genuine  article.  It  was  held 
that  the  auctioneer's  representation  or 
description  amounted  to  n  warranty 
that  the  article  was  as  described.  Jen- 
nings Tj.  Gratz,  3  Rawle  (Pa.)  16S  ;  33 

In  the  case  of  Menshaw  1).   Roblni 
9  Mel.  (Mass.)  83;  43  Am.  Dec.  367, 
bill  of  parcels  was  given,  upon  a  sali  , 
describing   the   goods    or    designating 
them  by  a  name  well  understood.     The 


Printed  Clrenlan. — In  the  1 
Cranston  v.  Marshall,  5  Eitch.  395;  19 
L.  J.  Each.  340,  It  appeared  that  C, 
who  resided  In  Irtlattd,  having  tppUcd 
to  emigration  agents  in  London,  In  re- 
gard to  a  passage  for  himself  and  rimily 
on  board  their  ships  to  Auslralia,n- 
celved  in  answer  a  letter  in  which  ther 
agreed  to  convey  him  and  his  famllj  for 
£6;.  This  letter  was  written  on  the  9> 
sheet  ofa  printed  circular,  headed  "Emi- 
gration to  Auilralia^"  and  which  stsl- 
i   held   to    ed  that  ships"  will  bedlspatchedontiM 

amount  to  a  warranty  that  the  goods     appointed  days  (wind  and  weatbcrper- 

were  as  described  ;  and   this,  although     milting),   tor  which  written  gnarsatin 

the  purchaser  examined  them  about  the    will  be  given."    Then  followed  a  listof 

time  of  the  sale,  it  appearing  that  when     ships.  In  which  the   Asiatic  was  named 

the  examination  was  made,  the  goods     --'---      ~ 

were  wrapped  up  so  as  to  deceive  th 

examiner.     See  also  Bradford  v.  Mar 

ley,  13  Mass.   144;   7   Am.   Dec.    is:. 

Hastings  V.  Lovering,  a  Pick.  <Mass.) 

314;  13  Am.  Dec.  430;  Cramer  v.  Brad- 


o  sail  from  London  on  the  t5th  of 
August,  and  from  Plymouth  on  the 
35th.  In  another  part  of  the  circular  it 
was  stated  :  "  Passengers  from  Irihni 
1  readily  Join  at  Plymouth.  A  de- 
posit of  one-half  the  passage  money  10 
be  paid  at  the  time  Che  berths  ire 
engaged,  the  balance  to  be  paid  prior 
to  granting  the  embarkation  oidtT." 
C.  engaged  a  berth  on  board  the  ship 
Atiatic,  and  paid  the  agents  a  deposit, 
legitimate  instruments  of  but  no  written  guaranty  was  given, 
evidence,  and  tend  to  show  that  the  The  y^Jia/ic  did  not  arrive  at  Plymouth 
seller  contracted,  and  held  himself  until  the  3d  of  September,  although 
bound  by  such  representations  of  fact  not  prevented  by  wind  or  weather,  C.'i 
as  were  thus,  as  we  may  presume,  made  berth  was  kept  vacant  from  I^ondou  10 
part  of  the  stipulations  and  induce-  Plymouth,  It  was  held,  that  the  state- 
ments ot  the  contract.  To  hold  the  ment  In  the  circular  was  not  a  idck 
766 


.  :oJohnB.(N.Y.)484. 
In  Wilcox  V.  Henderson,  64  Ala.  541, 
Stone,  C.  ].,  referring  to  published  cir- 
culars used  to  advertise  a  certain  fertil- 
izer, said  :  "These  <the  circulars). 
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The  delivery  to  the  vendee  of  a  printed  warranty,  bearing  no 
other  signature  than  the  printed  one  of  the  company  which  sells, 
may  nevertheless  constitute  a  valid  warranty,  where  relied  on  by 
the  vendee  and  inducing  him  to  make  the  purchase.*  And  this  is 
true  even  where  the  paper  itself  contains  a  condition  printed  on 
the  margin  that  the  warranty  shall  not  exist  unless  it  is  counter- 
signed by  the  company's  agent,  and  no  agent  has  countersigned  it.* 

13.  Bspremitatioiu — To  Whom  Hadc—It  is  not  essential  to  a 
warranty  that  the  representations  constituting  it  shall  have  been 
made  to  the  buyer ;  if  they  are  made  to  a  stranger,  and  by  him 
communicated  to  another  so  as  to  become  the  basis  of  a  purchase 
by  the  latter  from  the  party  originally  making  the  representa- 
tions, they  are  to  be  regarded  as  having  been  made  directly  to 
the  purchaser,  and  he  may  insist  upon   them  as  a  warranty.' 

Where  a  vendor,  on  selling  a  patent  right,  makes  representa- 
tions concerning  its  value  to  certain  parties,  who  thereupon  form 
themselves  into  a  corporation,  for  the  purpose  of  utilizing  the 
right,  the  representations  are,  to  all  intents  and  purposes,  made 
to  the  corporation,  and  it  may  sue  for  a  breach  of  the  warranty.* 

representation,  butawirrantj  that  the  constitutes   the   basis  of  a   subsequent 

Asiatic  would  sail  on  the  dajs  appoint-  sale  made  bj  the  parl^  so  making  the 

ed,  and  that,  as  she  did  not,  C.  was  representation,  to  the  partj'  to  whom  it 

justified  in  taking  a  passige  on  board  is  communicated  bj'   the  third   person, 

another  vessel,  and  was  entitled  to  re-  it  it  treated  in  the  same  way  asirdi- 

cover   from  the  agents  the  amount  of  rectly   made  by  the  vendor  to  himself. 

the  deposit  and  the  expenses  he  had  Jt  is  by  no  means  true  that  representa- 

been  put  to  bj-  the  delay  at  Plymouth,  tions  made  to  third  persons  are  to  be 

In  several  cases  it  hn*  been  said  that  treated  as  rti  inter  alioi  acta,  if  those 

circulars,  printed  and   distributed  for  representations    have  been   communi- 

the  purpose  of  Inducing  others  to  pur-  cated  to  and  acted   upon   by   another 

chase  the  rights  of  the  seller,  and  the  person,  who  places  entire  confidence  in 

statements  therein,  may  be  regarded  as  them.     In  the  caeeof  Barden  v.  Kever- 

being  of  ■   more  deliberate  character  berg,  3  M.  &  W.  63.  the  court  thought 

than  if  made  in  conversation.     Hicks  that  representations,  made  by  a  married 

V.    Stevens,   121    III..  186;    Sroille    v.  woman  to  third  persons,  that  she  was  a 

Hobbe,  64  N.  H.  75.  feme  tale,  might,  if  communicated   to 

Where  a  verbal  warranty  was  a  part  plaintiff  by  such  third  persons,  entitle 

of  the  preliminary  negotiations  which  him  to  the  same  beneRt  as  if   made  to 

were    afterward   consummated    by   ttie  himself."  See  the  same  principle  in  Pil- 

eiecution  ofa  written  and  printed  order  more  t.  Hood,  ;  Bing.  N.  Cas.  97;  35 

forcerUln  machinery,  which   was  ac-  E.  C.  L.  43;  6  Scott  Si?  ;  7   Dowl.   Pr. 

cepted,  it  became  a  mutual  binding  con-  Cas.    136.     And   see   infra,  this  title, 

tract  on  both  parties.      Brown  v.   Rus-  Parties  to  the  Action. 
sell,  105  Ind.  46.  4.  B«praHiit«Uoiia  Kadf  to  Oorpara- 

t.  Fii&tod  TarnuUM—SlinatnTa   of  ton.  — Iowa  Economic  Heater  Co.  v. 

tba  Vandor.— First  Nat.  Bank  v.  Erick-  American  Economic  HeaterCo.,3J  Fed. 

son,  20  Neb.  580;  Brown  v.  Russeli,  105  Itep.  737.  In  this  case  Blodgett.  J.,sald  : 

Ind.  46.  '•  There  can  be  no  doubt  in  this  case, 

a.  First   Nat.    Bank  v.  Erickson,  3o  that  if  these  citizens  of  !o-ua,  to  whom 

Neb.  ^So.  these  representations  were  made,  had 

»,  Crocker  v.  Lewis,  3  Sumn.  (U.  at  once  formed  themselves  into  a  firm 
S.J  I.  In  this  case.  Story,  J.,  went  on  for  the  purpose  of  purchasing  and  vend- 
to  say  :  "  No  principle  teems  better  ing  the  right  to  use  these  heaters,  they 
founded  than  this,  that  if  a  party  makes  would  have  had  their  action  ;  and  it  is 
•  representation  to  one  person  in  re-  welt  known  that  the  formation  of  a 
•pect  to  a  sale,  and  that  representation  corporation    is    merely  a    method    of 
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14.  ftneation  for  the  J1U7. — The  border  line  between  distinct  and 
positive  affirmations  on  the  one  hand,  and  mere  expressions  of 
commendation  on  the  other,  is  extremely  shadowy,  and  cannot  be 
made  always  to  appear ;  the  only  course  in  such  cases  is  to  submit 
the  matter  to  the  jury  to  determine  from  the  evidence  the  ques- 
tion of  intention.*  The  decisive  test  as  to  whether  representa- 
tions by  the  vendor  constitute  a  warranty  is,  whether  the  vendcH' 
so  intended  them,  and  whether  the  vendee  purchased  on  the  faith 
of  them ;  these  two  questions  are  lor  the  jury.*  And  in  deter- 
mining  these   questions  the  jury  should  not  be  confined  to  the 

■scociatlng  capital,  for  the  purpose  of  ranty,  knd  the  question  whether  Ibe 
transacting  such  business  as  corpo-  particularaiTirniationainountstoavu- 
rations  of  this  claaa  are  authorized  to  rantj-.lsoneoffactforthcjucj.  Hughes 
transact;  hence,  these  statements,  if  v,  Fuaslon,  33  Iowa  157. 
false,  made  to  such  persons,  are  clearlj  A  bare  representation  or  assertion  of 
statements  made  to  the  corporation  the  quality  of  the  thing  sold,  if  u 
itself.  Tliis  corporation  may  be  said  understood  and  intended  by  the  partin, 
to  have  had  its  origin  in  the  impreasion  will  amount  to  a  warranty ;  hence,  wb«D 
which  was  made  by  the  statements  upon  there  ii  evidence  that  such  wai  the 
the  minds  of  the  persons  who  oi^anized  intention  and  understanding  of  the 
it.  The  principle  is  also  recognized  in  parties,  though  there  was  no  ciprnt 
Mason  v.  Crosby,  I  Woodb.  &  M.  (U.  demand  Tor  a  warranty,  a  charge  that 
S.)  341 ;  Smith  v.  Battcoclc,  3  Woodb.  the  "purchaser  muet  huj  on  his  ova 
&  M.  (U.S.)  146;  Crocker  v.  Lewis,  responsibility  or  ask  a  wairaoty"  it 
3  Sumn.  (U.  S.)  i."  properly  retused,  as  tending  to  take 
1.  Qntakon  For  tba  Jnir. — Hawkins  away  front  the  jury  all  caniideratian</ 
V.  Pemberton,  _;l  N.  Y.  199;  10  Am.  evidence  of  a  warranty  voluntarily 
Rep.  i;95 ;  Rogers  v.  Ackertnan,  33  made  or  arising  out  of  the  drcum- 
Barb.  ('N'.  Y.)  134;  Riley  i'.  Rea  (Su-  stances  of  the  transaction.  Clagfaom 
preme  Ct),  18  N.  Y.  Supp,  597;  Halli-  -a.  Lingo,  62  Ala.  ajo, 
day  V.  Briggs.  15  Neb.  J19;  Patrick  v.  I,  Mclennan  v.  Ohmen,75  Cal.  .itS. 
Leach,  8  Neb.  530;  Brown  ti.  Freeman,  See  also  Tenney  v.  Cowles,  67  Wis. 
79  Ala.  406;  Terhune  t:  Dever,  36  G«,  596.  In  McGregor  v.  Penn,  g  Ytrf. 
648;  Kankanee  Stone,  etc.,  Co.  v.  (Tenn.)  74,  the  proof  was  that  on  the 
Ugrow,  36  111.  App.  448;  Jones  v.  sale  of  the  horse  the  vendor  said  to  tiM 
Quick,  38  Ind.  135;  Pigge  i'.  Hill.  61  vendee,  "I  recotumeDd  this  hone  as 
Iowa  430;  Horner  V.  Parkhurst,  71  Md.  having  one  good  eye;"  and  tbc  juir 
no;  Lake  Engine  Mfg.  Co.  v.  Hurley  found  that  a  warran^  had  been  ioteod- 
(Mich,  1894),  57  N.  W.  Rep.  1044;  ed.  The  court.  In  affirming  the  jndg- 
Kinley  v.  Fitzpatrick,  4  How.  (Miss.)  ment  of  the  trial  court,  said,  by  Turley, 
59;  34  Am.  Dec.  io8-  Foggart  v.  J.:  "Now  whether  this  amounts  to 'a 
Blackweller,  4  Ired.  (N.  Car.)  J3S;  To-  warranty  of  soundness  or  not  is  for  the 
ner  o.  Zelt,  149  Pa.  St.  458;  McFar-  determination  of  the  jury,  under  the  in- 
land v,  Newman,  9  Watts  (Pa..)  55;  34  struction  of  the  court  aatowhatitulet 
Am.  Dec.  497;  BIgler  v.  Flickinger,  55  toconstitutea  warranty.  Wehaveieen 
Pa.  St,  379 ;  Boothby  v.  Scales,  37  Wis.  that  no  set  phrase  of  words  ia  necessirj; 
636.  In  Laidlaw  i>.  Organ,  3  Wheat.  (U.  that  any  will  do,  provided  it  can  be 
S.)  178,  the  question  as  to  whether  the  collected  from  them  that  a  wamalr 
vendee  was  Imposed  upon  was  for  the  was  Intended.  Now,  whether  a  irar- 
jury.  See  also  Stevenson  r.  Reaves,  14  ranty  was  intended  by  these  words  used 
Ala.  435;  Croly  V.  Pollard,  71  Mich. 613;  by  the  vendor,  depends  upon  tbe  situs. 
Marshal!  v.  Keefe  (Cal.  1893),  34  Pac.  tion  of  the  patties,  and  the  mannerand 
Rep.  89.  Whether  a  distinct  assertion  or  circumstances  under  which  they  nre 
afGrmalionofquallty,  made  by  the  owner  spoken.  .  .  .  The  question  was  Id) 
during  a  negotiation  for  the  sale  of  chat-  to  the  jury,  the  proper  tribunal  fcriK 
tels,  which  it  may  be  supposed  was  in-  determination,  and  we  will  not  disturb 
tended  to  cause  the  sale,  and  wa*  opera-  the  verdict" 

tive  In  causing  it,  wiL  constitute  a  war-         In  Jone*  v.  Qjiick,  28  Ind.  135,  nHcil 
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words  actually  used,  but  should  be  allowed  to  take  into  account 
all  the  circumstances  of  the  transaction.' 

tZ.  OoninoHAi.,  LDnTKD,  m  QtrALmKO  WASEAimxa. — The 
vendor  may  attach  conditions  to  warranties  given  by  him,  pro- 
vided they  are  not  unreasonable,  and  such  conditions  may  enter 
into  and  form  a  part  of  the  contract,  where  they  are  printed  and 
posted  in  such  a  manner  as  to  be  brought  to  the  vendee's  notice. 
Thus  the  vendor  may  warrant  an  animal  to  be  sound,  and 
stipulate  that  he  shall  not  be  liable  on  the  warranty  unless  a  com- 
plaint of  the  breach  is  made  to  him  within  a  specified  time.*    So, 

was  an  Rctton  for  a  breach  of  warrantj,  been  decided  In   Wilmot  v.  Hurd,  tt 

the  court  laid  down  the  following  rules,  Wend.  (N.  Y.)  586." 

as  being  applicable  to  cases   where  the  9.  OmdltlOAal   Vaxranty. — Thus,   In 

property    alleged    to    have  been  war-  Bj-water   v.   Richardson,   i   Ad.  ft  El. 

ranted  is  exposed  to  the  Inspection  of  508;  28  E.  C.  L.  135,  at  the  time  of  the 

the  party  contracting  for  it ;  Fin'f,  No  sale  of  a  horse  at  a  repository,  there 

particular  form  ot  words  Is  necesiarf  was  a  board   fixed  to  the  walls  of  the 

to  make  a  warranty,  though  the  word  repository  having  certain  rules  printed 

"  warrant  "  is  generally  used.     Any  as-  on  It,  one  of  which  was  that  the  war- 

■ertlon  of  the  seller  in  respect  to  the  ranty  of  soundness  given  should  remain 

property,  If  intended  by  the  seller  and  In    force   until   twelve   o'clock   of  the 

understood  by  the  buyer  as  a  warranty,  day  following  the  sale,  after  which  the 

must  be  considered  as  such,  whether  the  safe  should  he  complete  and  the  vend- 

word  warrant  was  made  use  of  or  not.  or's   liability   be  at   an    end,  unless   a 

Second,  When  a  warranty  Is  relied  on,  notice  accompanied  by  a  surgeon's  cer- 

theqocstion  with  the  jury  should  always  tificate  of  unsoundness  should.  In   the 

be  :  Do  the  words  proven  fairly  show  meantime,    be    produced.     The    rules 

that  they  were  Intended  and  understood  were  not  particularlv  referred  to  dur- 

bj  the  parties,  at  the  time  of  the  sale  or  Ing  the  sale.      The  horse  proved  to  be 

exchange,  as  a  warranty?     If  they  do,  unsound,  and  the  vendor  knew  it,  but 

they  must  be  so  considered.  no  complaint  was  made  until  after  the 

1.  All  tin  Otroumatanoes  to  b«  Oonild-  lapse  of  the  prescribed  time.      The  un- 

•Md. — McDonald  Mfg.  Co.  v.  Thomas,  soundness  was  of  a  character  not  likely 

53  Iowa  5i;8;  McCHntock  v.  Emick,  87  to  be  immediately  discovered,  and  the 

Ky.  167.     Thus,  although,  from  corre-  sale  had  beenmsdeunder  circumstances 

spondence  between  the  buyer  and  seller,  favorable    to   the   concealment   of  the 

a  warranty  cannot  be  Inferred,  the  jury,  defect.     It  was   held   that   the   vendee 

in  an  action  upon  a  warranty,  is  prop-  had  sufficient  notice  of  the  rules,  and  a* 

erly  chai^d  that  it  may  consider  evi-  they  were  not  unreasonable,  must  be 

dence  of  previous  conversations,  from  bound  by  them;  recovery  was  therefore 

which  such  warranty  may  be  Inferred,  dented  m  an  action  on  the  warranty- 

Driesbach  r.  Lewlstmrg  Bridge  Co.,  81  See    also    Baglehole    v.   Wallers,   j 

Pa.  St.  177.  Campb.  154  ;   HinchclIfTe  v.  Barwlck,  5. 

So,  also,  where  it  appears   that  the  Eich.  Div.  177 ;  28  W.  R.  940;  Smart  v. 

negotiattons  connected  with   the  sale,  Hyde,  8  M.  &  W,  733 ;  i  Dowb.  N.  S.  60. 

occupied    several    Interviews    between  In  Best  i'.  Osborn,  3  C.  &  P.  74;  i  R.  &. 

the  parties,  it  Is  error  to  confine  the  M.  agfi;   11  E.  C.  L.  33,  the  rule  is  laid 

jury    to    the    evidence  of   a  warranty  down  by  Best,  C.  J.,  that  if  a  general 

made  at  the  time  the  sale  was  consum-  warranty  of  a  horse  Is  proved  by  parol 

mated.     Way  v.  Martin,    140  Pa.   St.  (the  written  contract  not  being  forth- 

449.     In  this  case,  the  court  observed  r  coming),  the  fact  that  the  witness  who 

'■It   is   entireiy   for    the   jury    to    say  proved  it  saw  a  notice  board  on  the  sell- 

whether    the    sale    was    made  on  the  er's  premises,  requiring  the  return  of  an 

faith  of  the  allied   warranty;  and,  to  unsound  horse  within  six  days,  will  not 

determlDe  this  question,    they  should  defeat  the  buyer's  action,  but  It  will  be 

know    all    that    passed    between    the  left  to  the  jury  for  them  to  say  whether 

parties  in  relation  to  the  terms  of  tlie  thU  formed  any  part  of  the   original 

sale.     This  very  point  seems  to  have  contract. 
:3  C.  of  L'-i?                        7W 
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also,  he  may  provide  that  the  duration  of  the  warranty  shall  be 
limited  to  a  specific  period,' 

A  statement  by  the  vendor,  that  an  article  is  sound  so  far  as 
he  knows,  is  a  qualiBed  warranty,  and  the  vendee  may  maintain 
an  action  thereon  if  he  can  show  that  there  was  an  unsoundness 
of  which  the  vendor  was  aware,  though  otherwise  the  statement 
amounts  to  nothing  more  than  a  representation.* 

The  vendor  may  qualify  his  warranty  by  excepting  from  it  a 
specified  defect,  and  in  such  cases  he  cannot  be  made  responsible 
for.  the  excepted  defect.'  Or,  the  warranty  may  be  made  condi- 
tional upon  the  vendee  pursuing  a  prescribed  course  in  regard 
to  specified  curable  defects.* 

Z.  Wabkaittt  07  FASTICDLAK  AftTICLU'  — 1.  Of  PietniM. —The 


tendency  is    stronglj'  toward   a  strict  In  Wood  v.  Smith,  5  M.  &    R.  114,  U 

construction    in    favor  of   the  vendee,  appeared  that   the  vendor,  in  Kllingi 

Thns,  where  &  horse Bold  at  public  euc-  horse,  said:  "1  never  warrant, but  be 

tlon  is  warranted  sound  and  six  yan  is  Bound  so  far  as  I  know  ;"  the  vendee 

old,  and  it  Is  one  of  the  conditions  of  was   allowed   to   recover   on  showing 

the  sale  that  the  horse  shall  be  deemed  that  the  hor«e  had  sn  unsoundneti  at 

sound  unless  it  is  returned  in  two  dajs,  the  time  of  the  sale  of  which  the  vetHl' 

this  condition  applies  to  the  warranty  or  was  aware. 

of  soundness  only.  Therefore,  where  S.  Jones  v.  Cowler,  6  D.  &  R.  533:  4 
A  horse  sold  with  such  a  warranty  was  B.  &  C.  445;  10  E.  C.  L.  377;  Ganntnt 
discovered  to  be  twelve  years  old,  ten  v.  Barrs,  3  Esp.  673.  Thns,  where  i 
days  after  the  sale,  and  was  then  of-  horse  is  warranted  sound  except  *•  to 
fered  to  the  seller,  who  rerused  to  take  a  specified  defect,  and  it  appears  that 
him  back,  it  was  held  that  an  action  at  the  time  of  the  sale  he  was  sound 
might  be  maintained  by  the  buyer  except  as  to  this  defect,  there  is  no 
against  the  seller;  and  that  his  right  to  breach  of  the  warranty,  though  the  de- 
recover  was  not  affected  by  his  having  feet  afterward  causes  the  hone  to  bt- 
sold  the  horse  after  ofTerlng  him  to  the  comeUme.  Morrill  f.Bemii, 37  Vt  155. 
seller,  Buchanan  v.  Parnshaw,  a  T.  4.  In  Smith  v.  Boret,  63  Barb.  (K. 
R.  745.  Y.)  57,  an  action  on  a  warranty  glien 

1.  Wairantj  Umltad  In  Its  Dnratlon.  on  the  sale  of  a  pair  of  horses,  the  war- 

— The    seller    of   a    horse   signed  the  ranty  was  shown  to  have  been  a  qusli- 

following  document;  "Mr.  C.  bought  ficd  and  conditional  one,  inTolvingtbe 

of  Mr.   G.  a  brown    horse,   six  years  necessity  of  the  plaintiff's  following  a 

old,  warranted  sound,  for  the  sum  of  specified  condition,  viz„  to  treattbcde- 

£180.  G."     The  buyer  sent  the  seller  a  feet  (a  bunch  on  (he  leg}  withsaltand 

check  payable  to  order,  with  the  follow-  vinegar.     It  was  held  that  the  plaintiff 

Ing  memorandum  written  on  the  back:  was  bound  so  to  treat  it,  and  that  thtt 

"This  check  is  received   by  me  tor  a  requirement  was    a    sufficient   eieuM 

bay  horse,  price  £90,  which  I  warrant  to    him    for    refusing   to  try  anolber 

sound  for  one  month  from  the  date  of  treatment  which  might  hanrd  the  cf- 

dellvery."     The    seller    indorsed    the  feet  of  the  warranty.   CoKfart  Milbun 

check  outdid  not  sign  the  memoren-  Wagon  Co.  v.  Nisewarner  (Va.  1B94), 

dum.   It  was  held  that  the  words  "war-  ig  S.  E.  Rep,  846. 

ranted  sound  for  one  month"  limited  B.  Reference  is  here  made  to  cssestn 

the  warranty  to  continue  in  force  for  which  warranties  in  the  sale  of  viri- 

only    one    month  from   the  sale,    and  ouspartlculararticles, other thsntbote 

that    the  memorandum  on  the  check  treated  in  the  text,  have  been  consid- 

was  no  part  of  the  contract.   Chapman  ered. 

V.  Gwyther,  7  B.  &  S.  417;  L.  R.,  i  Q:.  In    Salaa    of    toed.— See    White  c 

B-463;35L.J.Q.B.  14!;  14  W.  R.  671.  Miller,  71  N.  Y.  118;  17  Am.  Rep.  13 

3.  ''BoiuidaoFaraaIXiLDW."-'Wood  (the   "Bristol    cabbage  seed  case"!: 

V.  Smith,  s  M.  &R.  ii4;4C.  &  P.  45;  Walcotl   v.   Mount,   ^  N.  J.  L.«6i 

19  E.  C.  L.  167 ;  Myers  v.  Conway,  6a  Allan  v.  Lake,  18  Q^  B.  560;  83  E.  C. 
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principal  question  in  this  connection  arises  as  to  the  effect  of  a 
statement  in  a  catalogue  that  the  pictures  advertised  for  sale 
therein  are  the  productions  of  the  artists  whose  names  are  under 
them.  The  general  rule  seems  to  be  that  such  a  statement 
amounts  to  a  warranty,  except  in  the  sale  of  very  old  pictures, 
where  an  assertion  as  to  their  painters  necessarily  must  be  one  of 
opinion  merely.* 

S.  In  Sales  of  Hones. — It  has  been  so  long'  a  custom,  in  the  sale 
and  exchange  of  horses,  to  warrant  the  soundness  and  other  qual- 
ities of  the  animal  sold,  that  the  courts  are  inclined  in  such  cases 
to  construe  representations  made  to  the  purchaser  as  warranties.' 
The  general  rule,  therefore,  is  that  all  material  representations, 
made  by  the  vendor  during  the  course  of  the  sale,  are  to  be  con- 
strued as  warranties,  unless  it  can  be  shown  affirmatively  that  they 
were  not  so.' 

L.  560;   Carter  *.  Crick,  4  H.   &  N.  and  there  being  no  w«y  of  tracing  the 

413;    18   L.  T.   Exch.    338;    Wider  v.  picture  iUeir,  it  could  only  be  a  mat- 

Schiliiii.iyC.  B.  619135  L.  J.  C.P.89.  ter  of  opinion  whether  the  picture  in 

or  BnslBM  uid  KachlneiT. — See  Par-  question   wai   the   work   of  the   artisi 

sons  T>.  Sexton,  4  C.  B.  899 ;  1 1  Jur.  849 ;  whose  name  it  bon:  or  not.   What,  then, 

Cowdy  V.  Thomas,  36  I>.  T.  N.  S,  aa.  does  the  catalt^e  import?  That,  in  the 

\,  Thus,    where    pictures    are    sgld  opinion  ofthe  seller,  the  picture  is  the 

with  a  bil]  of   parcels  containing  the  work  of  the  artist  whose  name  he  lias 

-words  "Four  pictures.  Views  In  Venice,  affixed  to  It." 

Canalettl,"  the  jury  may  ind  that  such  But  If  the  agent  of  the  seller  of  a 
a  statement  amounted   to  a   warranty  .  picture,  knowing  that  the  buyer  labors 

of  their  genuineness   as  paintings  by  under  a  delusion   with   respect  to  the 

Canaletti,    he  being  then  not  a  verv  picture,    which    materially    iniluences 

old  painter.     Lord  Kenyon  observed:  his  judgment,  permits  him  to  make  the 

"Now    words   like  these  must  derive  purchase   without   removing  that  de- 

thelr    explanation   from  the  ordinary  luslon,  the  sale  may   be  set   aside   as 

way  in  which  such  matters  are  trans-  void.     Hill  v.  Gray,  I  Stark.  434;  1  E. 

acted.     It  wag,  therefore,  for  the  jury  C.  L.  167. 

to  say,  under  all    the    circumstances,  a.  Kinley    v.    Fltzpatrick,    4    How. 

whatwasthe  effect  of  the  words  and  (Miss.)  59;  34  Am.  Dec.  loS;  Murphy 

whether   they  implied  a  warranty  of  w,  McGraw,  74  Mich.  318. 

genuineness,  or  conveyed  only  a  dC'  In  Burnham  v.  Sherwood,  56  Conn, 

scription  or  expression  of  opinion.     I  329.  the  court  instructed  that  any  repre- 

think  their  finding  [that  it  was  a  war-  scntation   as   to  the  mare's  condition, 

ranty]   was  right."     Power  v.  Barfaam,  which   the   seller   intended   the   buyer 

Ad.  &  El.  473;  31  E.  C.  ly.  114;  6  N.  should  rely  on  as  a  fact,  amounted  to  a 

""  A*     ""■  


iAd.  S  El.  473;  31  E.  C.  I-.  114;  6  N.    should  rely  on  as  a  fact,  ar 
M.  63;  7  C.  t  P.  356;  31  E.  C.  L.    warranty.     See  also  Johnson  11.  Wall- 
^„    „.      .X* ,_     ---,  IS  Minn.4;a;  Grossman  I..  John. 


son,  63  VL  333.    Compare  here  the  ci 
of  Holmes  v.  Tysen,  147  Pa.  St.  305,  In 
which  it  appeared  that  at  the  time  of 
353,  the  sale  the  buyer  said  lo  the  seller,  "I 

The  case  of  Jendwine  v.  Slade,  i  have  nothing  to  show  that  you  warrant 
Esp.  573,  was  an  action  for  damages  for  this  horse  to  be  as  you  represent  him ;" 
a  breach  of  an  alleged  warranty  on  the  to  which  the  seller  replied,  "The  horse 
sale  of  pictures;  the  pictures  had  been  Is  just  the  same  as  when  you  drove  him 
represented  in  the  catalogue  as  being  on  Monday."  Thecourt,yi>^/iiii'(iijpMc- 
thosc  of  certain  old  artists,  when  in  Farland  v.  Newman,  9  Watts  {Pa.)  55; 
fact  they  were  mere  copies.  Lord  34  Am.  Dec.  497,  held  that  these  words 
Kenyon  held  that  there  was  no  war-  did  not  constitute  a  warranty,  and  were 
ranty,  observingthaf'the  pictures  were  properly  withdrawn  from  the  jury. 
the  workofartisU  some  centuries  back,  S.  Woodi'.Sinlth,5M.&R.ia4;  4C. 
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3.  Of  Other  ATi<tnftU — In  sales  of  animals  other  than  horses, 

warranties  are  not  so  usual,  and  it  is  only  in  rare  instances  that 
peculiar  applications  of  the  general  rules  are  necessary.  This  sec. 
tion  is  confined,  therefore,  to  a  mere  statement  of  the  cases  as  they 
have  arisen.* 

&  P.  45;  19  E.C.  L.  267;  Vales  !>.  Cor-  the  county.    It  was  held  th*ttb«  trW 

nelius,  59  Wis.  615 ;  Chme  ii.  Nlcbols  court  did  not  err  in  refusing  to  require 

(Supreme  Ct.),9N.Y.Supp. 878.   Com-  the  jury  to  find  specifically  and  report 

j^are  Holmes  i:  Tyson,  147  Pa.  St.  305.  whether  the  defendant  had  warranted 

Thus,  an  affirmation  in  the  bill  of  the  horse,  and  if  so,  in  what  Hwds, 
sale  of  a  jack,  that  h«  is  a  good  and  since  the  evidence,  if  believed,  ni 
sure  foal-getter,  is  a  warranty  that  be  enough  to  make  out  a  warran^,  and 
Is  so.  Dickent  v,  Williams,  1  B.  Mon.  there  could  not  have  been  any  finding 
(Ky.)  374.  In  another  case,  the  con-  inconsistent  with  it.  Darnells  o.  Aid- 
tract  or  sale  or  a  stallion  warranted  rich,  42  Mich.  58. 
him  to  be  "an  average  breeder,"  but  A  statement  by  the  seller  in  the 
provided  that  the  seller  assumed  no  course  of  the  sale,  made  to  the  buyer, 
responsibility  on  account  of  disease  or  that  he  "may  depend  upon  it,  the  hone 
accident  after  the  horse  left  the  stable;  is  perfectly  quiet  and  free  from  vice," 
also,  that  the  horse  should  not  be  con-  la  a  -warranty.  Cave  v.  Coleman,  ]  if. 
sldered    as    having    been   fully  tested  &  R.  2. 

until  he  had   been  kept  by  the  buyer  TothSnameof  a  mare,  in  a  printed 

for  two  years.    The  horse  having  died  catalogue  of  hones  to  be  sold  by  luo- 

within  the  two  years,  the  buyer  set  up  tion,  were   appended   the  words;  "b 

a  breach  of  warranty  in  defense  of  an  foal  to  Warlock."     Other  mares  in  the 

action  for  the  price.     It  was  held  that  same  catalogue  were  described  as  biv- 

the  breach  of  warranty  could  not  be  ing  been  "  served   by  "  or  "  stinted  to' 

shown  in  defense.     Scrogin  v.  Wood  certain  hordes.     It  was  held  that,  loot- 

(lowa,  1893),  54  N.  W.  Rep.  437.  ing  to  the  expressions  used  with  re- 

A  statement  by  the  vendor:  "I  rcc-  spect   to  the  other  raares  and  to  the 

ommend  this  horse  as  having  one  good  nature    of    the    fact    represented,  tike 

eye,"  was  considered  a  warranty  in  Kin-  words  must  betaken  as  having  been  in' 

ley  II.  Fitzpatrick,  4  How.  (Miss.)s9;  34  tended  by  the  parties  as  a  warranli. 

Am.  Dec.  108.   And  testimony  that  the  Gee  v.  Lucas,  16  L.  T.  N.  S.  357. 

plaintiff,  in  an  action  on  a  warranty,  had  But  it  is  not  a  warranty  to  sell  a  hone 

offered  a  certain  price  for  a  mare,  upon  as  being  of  the  age  stated  in  a  printed 

condition  that  she  was  sound,  and  that  pedigree,  II,  at  the  time,  the  seller  de- 

the  defendant  had  received   the  price  clared  that  he  knew  nothing   of  the 

offered,  Is  sufficient  to  go  to  the  jury  as  horse's   age    except  what  he  learned 

evidence  of  a  warranty.     Quintard  v.  from  the  printed  pedigree.     Dunlop  r. 

Newton,  <  Robt.  (N.  Y.)  72.  Waugh,  Peake  H3. 

Proof  tnat  the  vendor,  in  answer  to  A  complaint,  upon  an  alleged  wsr- 
an  inquiry  by  the  vendee,  asserted  ranty  made  on  the  sale  of  a  hone,  sH 
that  the  horse  was  "all  right,"  establish-  forth  "that  at  the  time  of  said  pnrchiM, 
es  a  warranty  that  the  horse's  eyes  and  before  it  was  made,  one  of  the  MJd 
were  sound.  Little  i^.  Woodworth,  8  horses  was  affected  with  what  the  de- 
Neb.  381.  So,  also,  representations  fendant  said  was  a  cold,  which  caused 
that  a  horse  is  "sound,  straight,  and  the  horse  to  discharge  at  the  nose;  that 
all  right,"  and  just  such  a  horse  as  pur-  before  the  piaintiS  bought  the  hones, 
chaser  wants,  constitute  a  warranty;  and  the  defendant  told  him  that  nothing 
such  warranty  is  broken  i(  the  horse  ailed  the  horse  except  •  cold,  and  thM 
has  an  incurable  disease  of  the  feet,  it  was  only  such  cold  that  caused  the 
Murphy  t/.  McGraw,  74  Mich.  318.  discharge   at    the   animal's  nose."    It 

In  a  suit  on  a  warranty  of  a  horse,  It  was  held  that  this  set  forth  no  contract 

was  shown  positively,  and  was  undls-  of  warranty  and  would  not  support  an 

puted,  that  the  defendant   assured   the  action  for  a  breach  of  warranty.    Zim- 

plaintiff  that  the  animal  was  a  good  merman  v.  Morrow,  38  Minn.  367. 

workhorse,  that  he  was  true  and  all  1.  InJoliffti.Bendell,  i  R.&H.136;" 

right,  and  true  as  a  dollar,  kind  as  a  E.  C.  L.  397,  it  appeared  that  sheep,  ip- 

kitten,  and  as  good  a  borM  as  any  in  parenlly  healthy  and  sound  In  efcryic- 
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4.  Of  FertUiMn.— A  vendor  of  fertilizers,  by  sellings  compound 
as  a  fertilizer,  thereby  expressly  warrants  that  it  is  capable  of  giving 
additional  producing  capacity  to  land.  He  does  not  warrant,  how* 
ever,  that  it  is  suited  to  the  vendee's  peculiar  soil,  and  if  its  failure 
to  produce  any  good  effect  is  due  to  the  peculiar  character  of 
the  soil,  or  to  the  unusual  seasons,  the  vendor  cannot  be  held  as 
for  a  breach  of  warranty.'     The  opinion  of  a  chemist,  who  has 

Bpcct.weresold,w«rrBntedsound.   Two  agent  of  the   plaintiffs,  represented  to 

montlis  afterward  a  greater  part  of  them  the  defendant  th&t  the  guano  was  a  good 

died.    There  was  nothing  to  connect  the  guano,  and  that,  from  the  application 

disetue  of  which  thej  died  with  Iheir  and  tests  of  It*  utility  made  bj  the  de- 

previouB  condition,  but  It  was,  In  the  fendant,  thej  believed  it  wbe  not  ft  good 

opinionof  farmers  and  breeders,  a  hered-  guano,  then  they  mutt  find  for  the  de- 

itary  disease  called  the  "goggles,"  and  fendant,'  la  objectionable.     It  assumes, 

incapable  of  discovery  until  lU  fatal  ap-  as  matter  of  law,  that  such  repreGenta- 

pearance.    It  was  held  that  this  disease  tion  b7  the  agent  would  amount  to  a 

was  an  unsoundneBB  Eiistlngat  thctlme  warranty.     It  was  only  evidence  to  be 

of  the  sale,  the  jury  being  of  the  opinion  submitted  to  the  jury,  and  to  be  weighed 

that"ttexisted in ihe constitulionsof the  by  them,  In   deterininlng  whether  or 

she«p  at  that  time."   See  also  Hogao  v.  not  there  was  a  warranty   of  the  fertl- 

Shuart,  li  MonL  49S.  lizingqualities  of  the  guaoo.  Moreover, 

In  another  case,  the  facts  were  that  the  guano  may  not  have  been,  in  strict 

A    wrote  to  B  that  he  had  a  fine  steer  sense,  good,  and  yet  the  defendant  may 

for  sate,  and  that  the  tteer  had  a  sore  have  derived  some  benefit  from  It.    The 

under   his   neck,  "but  that  don't  hurt  second  paragraph  of  tiie  charge  is  also 

him;  it  is  most  well."      B  wrote  that  If  objectionable,   in   assuming  that   such 

the  steer  was  as  good  as  represented  he  representation  was.  In  itseir  and  necea- 

would  buy  it,  and  that  A  might  send  it.  sarily,  a  warranty." 

It  was  held  that  A's  statement  that  the  In  Robson  v.  Miller,  ii  S.  Car.  586; 

•ore  would  get  well  amounted  to  a  war-  31   Am.  Rep.  jrS,  it  appeared  that  the 

ranty.     Branson  v.  Turner,  77  Mo.  480.  vendor  introduced  a  fertilizer,  his  clr- 

In  Hunt  V.  Van  Deusen,  43  Hun  (N.  cular  stating  that  it  was  "  compounded 

Y.)  392,  the  vendor  of  a  lot  of  hogs  of     the    purest    materials,     ...    of 

represented  that  there  were  no  stags,  the  highest  standard,"  and  "  introduced 

or  coarse,  unmerchantable  hogs  among  under  mj  own  nftme  and  guaranty  ;". 

them,  and  that  they  were  a  choice,  first-  also  that  when  properly  composted  it 

class  lot.     It  was  held  that  these  repre-  would    produce  certain  beneficial   re- 

■entatiani  amounted  to  a  warranty,  and  suits.     The  labels  on  the   preparation 

that  If  some  of  the  hogs  were  unmer-  contained  a  chemical  analysis  of   the 

chantabic,  therewas  a  breachofltwhich  substance.     In  an  action  for  the  price, 

was  not  waived  by  the  vendee's  accept-  in  which  the  vendee  set  up  a  breach  of 

aoce  of  the  pork.    It  was  also  held  that  warranty   by   way   of  defense,  it   was 

it  was  error  to  compel  the  buyer,  who  held  that  there  was  an  express  warranty 

made  the  pork  Into  sausages  and  lard,  to  of  good  results  from  the  use  of  the  fer- 

answer  that  he  sold  the  sausages  and  lard  tilizer,  but  that  the  vendor's  right  to 

at  the  ordinary  price,  as  Ibc  seller  could  recover  the  price  did   not  depend   on 

not,  bccauseot  the  dexterityof  the  buyer,  the  correctness  of  the  analysis. 

escape  from  liability  for  the  damages  as  In  Walker  v.   Pue,  57   Md.   155,  W. 

staled.  sued  P.  on  a   note   given   by   him   for 

.     ....,             ■■.,,         ^     ,        .,  three   tons  of  a   fertilizer,   bought   by 

him  (P.)  and  delivered  to  and  used  by 

him,  prior  to  the  execution  of  the  note. 

,      .                              ,  „.             ..^  This   note  was  not  paid   at  maturity. 

In  Wilcox  V.  Henderson,  64  Ala.  54:,  and  P.  obtained  an  extension,  and  it 

which  was  an  action  on  a  note  given  appeared  that  when  the  extension  wag 

for  the  price  of  ceruin  guano,  the  de-  obtained  P.  said  he  ^would   pay  it,  but 

fense  being  a  breach  of  warranty.  Stone,  intimated  nothing  as  to  any  breach  of 

C.  J.,   speaking   for    the   court,   said:  warranty.     The  defense  of  P.  was  fail- 

"  Tfie  charge  to  the  jury,  that  if  they  ure  of  consideration,  and  breach  of  an 

believed,fromtheevidence,that*M.,the  alleged  warranty  glTen  to  bim  at  the 
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made  an  analysis  of  the  fertilizer,  is  some  evidence,  but  not  con- 
clusive, of  its  suitableness  for  the  purposes  which  it  is  represented 
as  accomplishing.' 

S.  Of  Bonds  and  Hotel. — The  general  rule  is  that  one  who  pur. 
chases  a  bond,  relying  on  the  seller's  representations  that  it  is 
valid  when  it  is  in  (act  worthless,  may  recover  the  price  paid  for 
it,  although  the  seller  may  have  been  honest  in  making  the  re[Hv- 
sentations,  and  the  buyer  may  have  had  full  opportunity  to 
examine  the  bond.'  The  subject  of  warranties  of  promissoiy 
notes  by  indorsement  or  by  verbal  agreement  belongs  more  prop- 
erly to  another  discussion.* 

time  of  the  purchaie,  by  the  agent  for  bondi,"  li  a  repretentatian,  nol  that  tbe 

the  tale  oribe  fertilizer,  that  it  would  road  was  earning  that  amount  tt  the 

keep    up    to    its    former    itandard  fn  exact  date  of  the  advertiietoeDl  or  dni- 

analylii  and  preparation  for  drilling;  ingthetlmeitmightappeariatbeneirt- 

there  having  been  a  previous  sale  to  paper,  but  that  tlie  road  was  then  on  a 

P.  of  this  fertilizer,  application  of  the  pacing  ImsIb  and  was  earning  atesdilT 

fertilizer  br  him  to  his  crops,  and  a  net  more  than  ali  the  intereit  on  all  ii) 

certificate  from  him  that  It  was  satis-  bonds.    BlBkeo,Wat»on,4S  Coon. 313; 

factorj'.    And  as  the  agent  was  about  19  Am.  Rep.  6S3. 

*o  take  P.'g  order,  P.  said  to  him,  that  In  an  action  on  a  warranty  given  in 

..  „^ .  .L_  ......   _          'is  it  the  tale  of  a  lot  of  city  boad&,itw» 

re-  alleged  that"  the  defendants  asreed  that 
do  the  principal  and  interest  of  uie  bond! 
that."  After  using  the  fertilizer,  P.  was,  or  should  t>e,  guarantied  and  pro- 
had  ■  bad  crop.  No  evidence  was  vided  for  by  a  sinking  fund  let  aside  for 
offered  by  him  tendiOE  to  prove  a  dif-  that  jMirpose;"  and  "that  such  repre- 
terent  standard  of  analjsis,  but  it  was  sentations  end  agreements  for  the  w- 
proved  by  W.  that  the  fertilizer  was  in-  curing  of  the  bonds  were  a  miterisl 
variably  prepared  in  the  same  way,  by  part  of  the  contract,"  etc.  It  was  hdd 
the   same   formula,   and   in   the  same  that  the  representations  alleged,  am- 

Sroportlons    of    Ingredients.     It    was  sttiuted  a  warranty  that  the  bondi  vert 

eld  that  the  defense  was  not  good,  as  or  would  be   secured   by   an  adequate 

P.  did  not  purchase  an  article  unknown  fund  Tor  their  ultimate  payment.    Ctl- 

to  him;  it  was  on  the  market,  and  he  lahan  w.  Brown, 31  Iowa  333.    Seeatao 

had  used  it  and  tested  ite  qualities,  and  Bakerv.  Amot,  e  Thomp.  &  C.  (K.  Y.) 

he  purchased  the  specific  article,  well  315;  3  Hun  (N.  Y.)  6" 


knowing  what  it  was,  as  the  one  be  A  warranty  In  the  sale 
'  bed  to  apply  to  his  crops,  all  that  stock,  that  there  were  no 
required  being,  that  It  should  be  up     about  to  be  made  on  It,  is  not  broken 


to  the  former  standard  or  analysis  of  by  the  fact  that  shortly  after  the  sale 

that  Epecitic  article,  and  of  the  standard  the  stockholders,  by  aereemenl.  iscoed 

in  preparation  for  drilling;  he  did  not  new  stock  to  be  purchased  by  Ihem- 

ask    any    guaranty    that    the    article  selves,   tbe  proceeds  to  be  applied  to 

would  produce  a  good  crop,  uor  was  Che  payment  of  the  debts  of  the  corpo- 

any  such  warranty    given.     The  law  ration.      Humphrey    f.    Merriam,   46 

does  not  imply  a   warranty,  where  a  Minn.  413. 

party  selects  a  specific  article,  that  it         (.  See  Bills  and  Notes,  vol.  1,  p- 

wili  answer  the  purpose  for  which  the  380;  Bonds,  vol.  3,  p.  466c;  GCAaaK' 

buyer  intends  It.     See  also  Hamlin  v.  TV,  vol.  9,  pp.  67-S4;  SuRETvaHiP.Tol. 

Worsham,78GB.  631,  a  case  construing  34,  p.  714. 

contractual  and  statutory  warranties.  If  a  vendor  sells  to  a  third  person  1 

1.  Wilcox  V.  Hall,  S3  Ga.  635.  note  given  by  the  vendee,  representing 

S.  Ripley  v.  Case,  »  Mich.  161.  that  it  is  good  and  secured  by  a  mon- 

A  statement  in  an  advertisement  of  gage  held  by   him   to  cover  this  and 

railroad  bonds  for  sale,  Chat  ''the  road  other  notes  given  by  the  vendee,  and 

is  in  succesaful  operation  and  earning  then  privately  trades  ofT  the  nionga^ 

net  more   than  the  interest  on  all  its  in  exchange  for  other  property  to  the 
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6.  Of  Cotton. — A  contract  for  the  sale  of  cotton  of  a  certain 
quality,  the  qualitj'  being  stated  in  the  technical  terms  in  use  in 
we  cotton  trade,  constitutes  a  warranty  that  the  cotton  is  of  the 
quality  the  contract  provides  for.  And  as  the  true  quality  of 
cotton  cannot  be  determined  always  by  the  inspection  of  samples 
drawn  from  the  bales,  the  warranty  extends  to  latent  defects  and 
is  not  complied  with  merely  by  supplying  cotton  which  is  of  the 
prescribed  grade  according  to  a  particular  method  of  inspection.' 

7.  Of  Patent*— (See  also  PATENT  LAW,  vol.  i8,  pp.  140-14Z). — 
Any  positive  statements  by  the  vendor  of  a  patent,  as  to  its  orig- 
inality, value,  or  genuineness,  made  with  a  view  to  Inducing  its 
purchase  and  relied  on  by  the  vendee,  constitute  a  warranty; 
the  rule  is,  to  some  extent,  more  strict  in  this  connection,  because, 
from  the  nature  of  the  circumstances,  the  vendee  has  no  means 
of  determining  for  himself  the  truth  of  the  representations.* 

maker,  who  becomes  Insolvent,  he  will  but  that  It  nss  to  be  in   fact  of  that 

be  liable  to  the   third  person   for  the  quality.     See   also  Milter  v.  Moore,  S3 

TSlue  of  the  note.     Holbrook  v.  David-  Ga.  6&4;  Ormrod   «.   Huth,   14   M.   £ 

■on,  59  Ga.  503.     See  also  Gomperti  w.  W.  651. 

Bartlett,  3  El.  &  Bl.  849;  75  E.  C.  L.  S.  Tabor  v.  Peten,  74  Ala.  90;  Nel- 

S49;  iSJur.  366.  son   -a.   Wood,   61   Ala.    175;   49   Am. 

A    warranty,   by    the  vendor   of   a  Rep.  B04;  Bigler  v.  Fllcklnger,  55  Pa. 

Eromisaorj  note,  that  It  is  good  and  will  St  179;  Electro  Dynamic  Co.  v.  Ttw 

B  paid  at    maluriCv,  It  valid,  though  Electron,  56  Fed.  Rep.  304;  Dillman  f. 

not  in  writing.     Milk  i>.  Rich,  15  Hun  Nadelhofier,  19  111.  App.  375;  Kingman 

(N.Y.)  178;  Johnson  !>.  Gilbert,  4  Hill  v.  Martin,  14  III.  App.  435;   Rose  v. 

(N.  Y.)  178;  Cardwell  v.   McNiel,  ai  Hurley,  39  Ind.  77;  Elkina  v.  Kenyon, 

N.  Y.  336.  34  Wis.  93;  Prideaux  v.  Bunnett,  1   C, 

A,  agreed  to  deliver  to  B.,  in  part  B.  N,  S.  613;  87  E.  C.  L.  613, 
payment  of  a  debt,  the  note  of  W.,  in-  In  Tabor  v.  Peters,  74  Ala.  98;  49 
doraed  by  two  other  persona,  and  after-  Am.  Rep.  S04,  the  court  said:  "The 
ward  wrote  Co  B.  this  letter;  >' I  in-  parties  to  the  sale,  moreover,  were 
close  you  the  note  of  W.'s,  Indorsed  as  not  in  a  condition  of  relative  equality 
proposed,  which  you  will  please  pass  touching  their  knowledge,  or  ability  to 
to  my  credit,"  Jt  was  held  that  this  judge  accurately  of  the  thing  gold, 
was  a  warranty  that  the  indorsements  The  plaintiff  was  a  specialist  oran  ex- 
on  the  note  inclosed  tn  the  letter  were  pert,  being  a  manufacturer  of  such  arti- 
genuine.  Coolidge  11.  Brigham,  5  Met.  cles,  and  was  therefore  possessed  of  a 
(Mass.)  68;  i  Met.  (Mass.)  347.  knowledge  offsets  in  reference  to  their 
1.  liOve  i>.  Miller,  104  N,  Car.  584;  nature,capacity,  and  Structure,  of  which 
10  Am.  St.  Rep.  319,  This  case  was  the  defendant  was  both  actually  and 
an  action  for  a  breach  of  warranty  of  professedly  ignorant.  In  such  cases, 
cotton.  The  defendants  contracted  to  the  misrepresentations  of  the  seller  will 
sell  and  deliver  to  the  pUintitT's  order,  the  more  readily  avoid  the  contract, 
one  hundred  bales  of  cotton.  "  to  he  of  and  many  statements,  when  made  by 
the  average  grade  of  middling  and  him,  will  be  deera^d  aHirmations  in  the 
nice,  Eood  stains  or  tinges,  and  not  nature  of  fact,  although  they  might  be 
.more  than  one  ball  in  four  to  be  as  low  construed  as  conjectural,  or  matters 
as  that."  The  court  held  that  this  of  opinion,  had  thej  emanated  from  one 
amounted  to  a  warranty,  on  the  prln-  not  enjoying  such  opportunities  for 
ciple  stated  in  Lewis  i>.  Rountree,  78  information.  Such  U  the  rule,  at  least, 
N.  Car.  333  ;  Jones  7'.  Just.  L.  R.,  3  Qj.  when  such  assertions  are  shown  to  have 
B.  197;  9  B.  &  S.  141  ;  i»/™,  this  title,  been  falsely  made,  and  were  material 
Salta  by  Dtscriflion;  also  that  the  inducements  to  the  contract.  Bigler 
warranty  was  not  that  the  cotton  should  v.  Flicklnger,  35  Pa.  St.  383;  1  Par- 
be  of  good  middling  grade  according  sons  on  Cont,  p.  5S0;  i  Wharton  on 
to  any  particular  mode  of  inspection,  Cont.,  44 159, 160."  Con>^f-#  Chalmers 
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In  actions  brought  to  recover  the  price  agreed  to  be  paid  for 
a  patent  right,  or  for  the  right  to  manufacture  and  sell  a  patented 
article,  the  defendant,  for  the  purpose  of  showing  a  failure  or 
want  of  consideration,  may  show  that  the  patent  is  void,  and  for 
that  purpose  may  prove  that  the  invention  is  valueless,  or  that 
the  patentee  was  not  the  inventor  of  the  patented  article  :  and  be 
may  establish  this  latter  fact  by  proof  that  the  invention  had 
been  in  use  before  the  patent  issued,  or  that  the  patent  is  an  in- 
fringementof  a  prior  patent.' 

XL  Vassaitt  nr  F&BTicnLut  Salm— 1.  8m1m  "With  All  Tftnlti.' 
— A  vendor  who  sells  an  article  "with  all  faults,"  is  nevertheless 
liable  for  a  latent  defect  which  was  known  to  himself,  and  which 
the  vendee  could  not  discover,  either  because  it  was  not  discover- 
able by  examination,  or  because  art  had  been  used  to  conceal  iL* 

2.  ^H  b;  SeMilptioa. — In  the  sale  of  goods  by  description, 
there  is  a  warranty  that  they  shall  answer  the  description,  where 
it  is  given  by  way  of  indicating  the  quality  of  the  article,  and  not 
to  identify  it  merely,  and  when  the  vendee  relies  upon  such  de- 
scription as  a  warranty.     It  is  not  an  implied  warranty,  but  is 

V.  Harding,  17  L.  T.  N.  S.  571 ;  Hall  v.  Cronlnger  v.  Page,  48  Wis.  119;  Oli- 
Conder.  3  C.  B.  N.  S.  53;  89  E.  C.  L.  vant  w.  Bavley,  5  Q^  B.  188 ;  48  E,  C. 
ao;  3  Jur.  N,  S.  366,  963.  See  alwi  L.  187;  7  Jur.  1130;  Chanier  i.  Hop- 
Pacific  Guano  Co.  v.  Mullen,  66  Ala.  kins,  ,    "   -^  "' ' ° 

581 1  Sdow  v.  Schomacker  Mfe,  Co.,  6 

Ala.   Ill;  44  Am.  Rep.  509;   Might  i.  .... 

Bacon,  ti6  Mass.  10;  30  Am.  Rcp.639;  Am.  Dec.  783;  Page  f.  DickenoD. iS 

Benjamin  on   Sales   (6th  Am.  ed.),  44  Wis.  694 ;  9  Am.  Rep.  531 ;  Svann  v. 

657,661.  Dodd,  3   Coldw.   (Tenn.)  379;  Cowan 

The  vendor  of  a  patent  match  box,  v.   Mitchell,   ti    Heisk.   (TeDD.)  87; 

And  of  territory  covered  by  the  patent,  Green  w.  Stuart,  7  Bait.  (Tenn.)  419; 

represented  to  the  vendee,   who   had  Patent  Law,  vol.  18,  p.  140. 
himself  no  knowledge  on  the   subject        1.  Mellish   v.   Molteux,  Peake  11;; 

and  no  means  of  obtaining  it,  that  the  Schneider   r.   Heath,   3  Campb.  vt>\ 

territory  proposed  to  be  sold  was  very  Fletcher  r.  Bo wsher,  a  Stark,  jfti;  Tiy- 

vatuable  ;  that  other  parties  had  made  lor  i>.  Bullen,  5  Eich.779;  30  L.J.Eich. 

purchases,  and  all  had  done  well,  realiz-  31.     Compare  Freeman  n.  Baker,  j  B. 

Ing  large  profiU,     It  was  held  that  the  &  Ad,797;  17  E.  C.  L.  194;  5C.&P.47S; 

vendee  had  the  right  to  rely  on  these  34E.C.L..  414;  a  N.&M.446. 
statements,  and  having  done  so,  and         In  Baglehole  v.  Walters,  3  Catnpb. 

the  statements    having  turned   out  to  ij^,  itappearstohavebeen  heldthitihe 

be  false,  he  had  a  right  of  action  to  re-  seller  of  a  ship  "  with  all  faults"  ku 

cover  back  the  money  paid  for  such  not  liable  for  latent  defects,  unlets  he 

patent   right;    and   Chat  whether  the  had  used  some  artifice  to  conceal  Ihtffl 

seller  knew  the   falsity   of  his   state-  from  the  buyer, 

ments  or  was  merely  ignorant,  could  Where  an  advertisement  for  ttie  tile 
make  no  difference.  Allen  !■.  Hart,  71  of  a  ship  described  her  as  "acoppw- 
111.  104.  The  court  went  on  to  say :  fastened  vessel,"  adding  that  she  wu 
"It  will  not  do  to  say  that  these  were  to  be  taken  with  all  faults,  without  al- 
simply  expressions  of  opinion  as  to  the  lowance  (or  any  defects  whatever,  liul 
value  of  the  territory  to  be  embraced  it  appeared  that  she  was  only  partially 
In  the  patent  deed.  Ttiey  were  in-  copper- fastened,  it  was  held  that  not- 
tended  lo  be,  and  were  relied  upon  as  withstanding  the  words  "  nitb  all  faults, 
assurances  of  its  value  as  an  article  of  without  allowance  for  any  dcfecO  "■hai- 
trade,  and  being  false,  it  would  t>e  a  soever,"  the  vendor  was  liable  as  for 
reproach  to  the  law  if  it  did  not  afford  breach  of  warranty.  Shepherd  ii.  Klin, 
the  injured  party   redress."     See  also  5B.  &  Aid.  140;   7E.  C.  L.Si. 


Ala.     kins,  4  M.  &  W.  3«) ;  3  Jur.  58. 

I.,  69        1.  Croninger  n.  Page,  48  Wis.  ajj; 

t  V.    Rowe   V.  Blanchard,   i3  Wis.44i;Sli 
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construed,  under  such  circumstances,  as  constituting  an  express 
undertaking  that  the  goods  shall  be  as  described.* 

3.  Sales  on  Approval — Warranty  of  Satii&uttion. — Where  the  con* 

tract  contains  a  warranty  with  a  stipulation  that  the  property 

sold  shall  be  satisfactory  to  the  vendee,  his  determination  made 

in  good  faith  is  conclusive  as  to  the  fulfillment  of  the  warranty  ;• 

1.  Jones  V.  Just,  L.  R,3  Qt  B,  197-  Libby,  46  Wis.  113;  3a  Am.  Rep.  700; 
9  B.  &  S.  141;  Lewis  V.  Rountree,  78  Gibson  v.  Cranage,  39  Mich.  49;  33 
N.  Car.  333;  Love  v.  Miller,  104  N.  Am.  Rep.  351,  and  authorities  cited  in 
Car.584;  Gouldi.Sleln,  i49MasE.57o;  note;  McCarren  v.  McNuUv,  7  Gray 
14  Am.  St.  Rep.  455 ;  Implied  War-  (Mbm.)  139;  Tyler  v.  Ame's,  6  Lana. 
RANTV,  voi.  la  p.  138;  sapra,  thU  title,  (N.  Y.)  280.  On  the  other  hand,  there 
Warramty  Distinguiiked  from  De-  are  authorities  which  hold  that  an  em- 
tcriftions.  plojer  cannot  dismiss  his  servant  with- 
in Tonet  «.  Just,  L.  R.,  3  Q.  B.  197;  out  actual  cause.  Tones  v.  Graham, 
9  B.  &  S.  141,  Mellor,  J.,  observed:  "In  etc.,  Transp.  Co..  ;l  Mich.  539:  Daggett 
Renera],  on  the  sale  ofgoods  by  a  par-  v.  Johnson,  49  Vt.  345,  The  latter 
ticular  description,  whether  the  vendee  case  grew  out  of  a  purchase  of  milk 
fa  able  to  inspect  them  or  not,  it  is  paos,  and  the  stipulation  was  that  the 
an  implied  term  of  the  contract  that  purchaser  was  to  pa;  for  them  'if 
thej  shall  answer  reasonably  such  de-  satisfied  with  the  pans.'  The  supreme 
acription,  and  If  they  do  not,  it  is  un-  court  held  'that  the  defendant  had  no 
necessary  to  put  any  other  question  to  right  to  say,  without  cause,  that  he  was 
the  jury."  In  Lewis  ti.  Rounlree,  78  dissatisfied,  and  would  not  pay  for  the 
N.  Car.  333,  the  court,  In  approving  pans: ' 'that  the  diEsatisfaction  must  be 
this  statement  of  the  rule,  goes  on  to  actual,  not  feigned ;  real,  not  merely 
say:  "It  is  not  meant  that  words  of  pretended.'  It  seems  to  us  the  latter 
description  are  always  a  warranty;  but  authorities  render  nugatory  an  impor- 
the  cases  in  which  that  is  held  have  all  lant  provision  in  the  contract.  Exclude 
something  special  to  take  them  out  ot  from  the  contract  the  provision,  'satis- 
the  rule,  and  to  show  that  In  those  faction  guarantied,' or 'if  satisfactory,' 
cases  it  was  not  so  intended."  See  and  it  is  clear  that '  for  cause,'  'actual 
also  Wbitaker  -o.  McCormick.  6  Mo.  cause,'  '  good  cause, '  the  party  would 
App.  114;  Bridge  i>.  Wain,  I  Stark.  504.  have  the  right  to  discharge  the  em- 
In  Allen  v.  Mutual  Compress  Co.  ployee  or  reject  the  article.  Parties 
(Ala.  1892),  14  So.  Rep.  362,  where  make  their  own  contracts,  and  either 
there  was  a  warranty  that  certain  work  may  stipulate  as  he  may  deem  it  neces- 
done  sboutd  "give  satisfaction"  to  the  sary  for  his  own  protection,  and  It  is 

Carty  for  whom  it  was  done,  the  court,  optional  whether  the  other  accepts  the 

I  holding  that  tbe  contractee's  deter-  terms   proffered.     Having  once  made 

minatlon  as  to  whether  the  work  was  the  contract,  neither  can  hold  the  other 

satisfactory  was  conclusive,  whether  his  to  a  different  contract.     When,  there- 

biection  was  reasonable  or  not,  said  :  fore,  one  guaranties  to  give  satisfac- 

The  provision  of  the  contract  under  lion,   he  assumes  the  undertaking  to 

which  this  right  is   claimed   is  as  fol-  perform  the  work  in  such  manner  as 

lows:  'We  guaranty  to  give  satisfac-  to  satisfy  the  other,  and   invests   the 

tion  in  sewing  and  tying  or  any  other  latter  with  full  power  to  determine  the 

work  that  we  may  be  required  to  do.'  reasonableness  of  the  cause." 

The  defense  to  the  complaint  was  that  3.  Tarranty  of  Eatlifkotloii — Vsadaa'a 

plaintiff  failed  to  give  satisfaction.  The  DaMimiaatlon   ConoloslTf. — Baltimore, 

authorities  are  not  altogether  harmo-  etc.,  R.  Co.  v.  Brydon,  61;  Md.  323;   J7 

nIouB.     In  some  it  Is  held  that  a  stipu-  Am.  Rep.  318;  Seelv  )'.  Wells,  i3o  Pa. 

lation   of   similar   import  in  a  contract  St.  75;   Krum  t'.  Mersher,   116  Pa,  St, 

arms    the  party   for  whose  benefit  it  17;    Siogerly  v.  Thayer,    108   Pa.  SL 

was  made  with  unquectioned  authority  igt  ;   Piano  Mfg.  Co.  -o.  Ellis.  68  Mich, 

to   consult    only    his    own  judgment,  101;  Wood  Reaping,  etc.,  Co.  b.  Smith, 

will,  or  feelings,  and  the  reasonable-  50  Mich.  570;   Gray  v,  Alabama  Nat. 

uess  of  the  grounds  of  dissatisfaction  is  Bank    (City  Ct.),  10  N.   Y.  Supp.  5; 

not   a   matter   of    Inquiry.      Cllne   v.  Campbell  Printing  Press  Co.  rr.Tliorp, 
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and  the  same  rule  prevails  in  the  case  of  sales  on  approval.'  But 
such  a  provision  in  the  contract  does  not  give  the  vendee  an 
arbitrary  discretion  to  reject  the  property ;  if  it  complies  with 
the  warranty  in  every  particular,  he  is  bound  to  accept  it* 

The  vendor,  however,  may  agree  that  the  vendee  shall  have 
a  right  to  return  the  article  if  it  does  not  satisfy  him,  whether 
his  objection  is  reasonable  or  not,  but  a  contract  is  not  to  be 
construed  as  granting  such  right  except  where  the  terms  are  dear 
and  explicit.^ 

The  vendee  must  express  his  disapproval  within  a  reasonable 
time,  or  within  the  time  limited  by  the  contract ;  his  failure  to  do 
so  amounts  to  a  waiver  of  his  right  to  return  the  article  became 
it  proves  unsatisfactory.* 


36  Fed.  Rep.  414.  The  rule  U  dj 

■Iso,  In  Contracts,  vol.3,  P-  ^V>  „           .           . 

Satisfaction,  vol.  3i,  p.  71^.  ought  to  be  latisfied  with  it,  uid  tint 

1.  De  Bavter    v.   Funke    (Supreme  her  disHtisfactloii  is  unreuoa*b1e.  Sbe^ 

Ct.J,  31  N.  Y.  Supp.  410.  not   the  court,  U  entitled  to  judge  o\ 

9.  May  -0.  Hoover,  111  Ind.  455.  thaL     The  contract  waa  not  )o  mikc 

Thus,  in  the  case  of  De  Bavlcr  «.  one  that  she  ought  to  be  tatislied  with, 
Funke  (Supreme  Ct),  11  N.  Y.  Supp.  but  one  she  would  be  tatiiGcd  with.' 
410,  which  was  an  action  for  the  price  TTie  rule  laid  down  br  this  court,  in 
of  certain  goods.  It  was  shown  that  the  Singerl^  v.  Thajer,  108  Pa.  St.  l^l,  i) 
defendant,  a  manufacturer  of  ellke,  or-  to  the  game  cfiecl,  and  is  clearlj  ^ 
dered  the  plaintifTs,  commission  mer-  plicable  to  this  contract  and  thit  en- 
chants, to  purchase  for  him  in  Italy  dence.  The  court  lajs  :  '  He  [the 
several  balesof  material,  "subject to  ap-  defendant],  tlicrcfore,  was  tbepenonlo 
proval  .  ,  .  and  equal  to  cornare-  decide  and  to  declare  whether  it  wu 
do;" thiscornaredo. itappeared,waathe  satistactorj.  He  did  not agiee to tc- 
product  of  a  certain  factory.  It  being  cept  what  might  be  sttiifactoij  to 
shown  that  the  goods  furnished  were  otliers,  but  what  was  satisfactory  to 
equal  to  cornaredo,  the.court  refused  to  himself.  ThU  was  the  fact  which  th( 
dismiss  the  action  on  the  ground  that  contract  gave  him  the  right  to  decide. 
the  defendant  had  a  right  to  reject  He  was  the  person  who  was  to  test  ind 
the  goods  because  he  bought  "on  ap-  use  It.  No  other  persons  could  intelli- 
proval."  gently    determine    whether   in   e«rj 

B.  In  Adam  Boiler  Works  17.  Schnad-  respect  he  was  satiBlied  therewith.'" 

er,  15s  Pa. St. 394;  siW.N.C. 181,  there  «.  Walvar  of  BpeoUl  ProTlilim.—Gen- 

wasB  sale  of  a  heating  apparatus  which  tlllii'.  Starace,  59  N.  Y.  Super.  Ct.449; 

the  seller  guarantied  would  "give  entire  Potter  v.  Lee,  94  Mich.  140 ;  ColumbU 

satisfaction  In  Its  operation;"  the  con-  Rolling  Mill  Co.  v.  Beckett  PoundTv, 

tract  also  provided  that  "should  it  prove  etc.,  Co.  (N.  J,  1893),  16  All.  Rep- '» 

unsatisfactory,  after  a  thorough  and  rea-  Where  thebujcr  is  allowed  thirtf  d»ji 

sonable  trial,  we  will  remove  it  at  our  in  which  to  determine  whether  a  bone 

expense."  An  action  for  the  price  having  sold  tohim  issatisfactory.and  heretum 

been  brought,  it  was  held  error  to  direct  II  within  that  time,  the  seller,  bj  receiv- 

a  verdict  lor  the  plaintiff.  If  It  had  per-  ing  it  back,  waives  Itis  right  to  complsln 

formed  the  contract  according  to  Its  own  and  is  bound  to  restore  the  purchi«- 

satisfaction  and  that  of  the  jury,  as  the  money  paid.  Maurer  v.  Wolff{Suin«iM 

contract  required  the  apparatus  to  sat-  Ct.),  31  N.  Y.  Supp.  aos. 

isfy  the  defendant.     Dean,  J.,  speaking  Tlie  defendant  agreed  to  lakes  cer- 

for   the   court,  said:   "The   reasonable  tain  amount  of  cheese,  saying :  "ll.l" 

Interpretation  of  the   contract   is  that  the   course  of  ten   days,  we  find  ihii 

Schnader  was  to  be  satisfied  with  the  cheese  as  vou  have  rep resen led  It. woiil 

heater;    not    the    plaintiffs;    not    the  pay."    The  defendant  received  ilt  Ibc 

plumber,  nor  other  witnesses  ;  not  the  cheese,  and  after  twenty-six  days,  gi« 

jury.      As  is  said  In  Zaleski  v.  Clark,  notice  to  the  plaintiff  that  the  cheet* 
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Xn.  AUTHOUTT  OF  AOMTT  TO  Waxeamt.— The  question  of  the 
authority  of  the  vendor's  agent  to  bind  his  principal  by  a  war- 
ranty can  arise  only  in  relation  to  express  warranties.  An  im- 
plied warranty  is  not  created  by  any  special  acts  or  language  of 
the  vendor  or  his  agent,  but  by  implication  of  law  from  the  cir- 
cumstances of  the  sale  ;  it  is  an  involuntary  incident  of  the  trans- 
action. And  this  principle  embraces  express  warranties  which 
amount  to  nothing  more  than  what  the  law  would  have  implied 
had  the  vendor  been  silent.^  Whether  an  agent  is  authorized  to 
give  a  warranty  in  a  particular  case,  must  depend  upon  the  char- 
acter of  his  agency,  the  usage  of  trade  in  the  locality  in  which 
the  sale  is  made,  and  the  subject  of  the  sale.  Ordinarily,  a  gen- 
eral agent  vested  with  discretion,  and  having  authority  to  do 
whatever  is  necessary  to  carry  out  the  object  of  his  agency,  may 
bind  his  principal  by  a  warranty.'    So  where  it  is  the  usage  in 

WM   not   BB   reprcBented    and    refuBcd  f.  Goodspeed,  7a  N.  Y.  io8.    See  Widt 

payment.     It    was    held    that    having  v.  Borne,  123  N.  Y.  591. 

failed  to  return  It  within  ten  daya,  he  A  general  agent  for  the  sale  of  reap- 

tnubt  be  considered  as  having  accepted  ing  and  mowing  machines  Is  presumed 

and  would  not  be  allowed  to  set  up  the  to  be  Invested  with  power  to  warrant 

defenie  of  breach  of  warrantj'.     Potter  tfaem,  and  such  authority,  nothing  ap- 

r.  L.ee,  94  Mich.  140.  pearlng  to  the  contrarj,  is  not  restricted 

t.  QnaoUan  Bolatm  Onlr  to   Ezpraaa  to  warranties  in  writing.      Murraj  v. 

TarraiitlM. — See  Tledeman  on   Sales,  Brooks,  41  Iowa  45 ;  Gale  Sulkv  Har- 

J  183  ;  Murraj' T.  Smith, 4  Daly  (N.Y.)  row  Mfg.  Co.  i..  Stark,  45  Kan.  606;  13 

280.     See  also  Benjamin  on  Sales  (6th  Am.  St.  Rep.  739. 

Am.  ed,),  i  614;   Implied  Warram-  Ifanagent,emplojedbj thelndorsee 

TIES,  vol.  10,  p.  85 ;    Agency,  vol.   t,  of  a  bill  to  get  It  discounted,  warrants 

p.  35S.  it  to  be  a  good  one,   his  emplo/ers  are 

S.   Palmer   v.    Hatch,   46    Mo.  58;;  bound  by  this  act,  and  are  liable  to  re- 

Gaines  v.  McKlnley,  i  Ala.  446;  Wil-  fund,  if   the    acceptor    afterward   dis- 

cox  v.  Henderson,  64  Ala.  542  1  Meister  honors  the  bill.     But   the   rule   would 

V.  Cleveland  Dyer   Co.,   11    lit.   App.  be  otherwise  if  the  principal,   at   the 

3J7;Talmage   v.   Bierhause,    103   Ind.  time    of    employing    such  agent,   had 

270;  Randall  f.  Kehlor,  60  Me.  ^7 ;  ti  said  that  he  would  not  warrant  or  in- 

Am.  Rep.  i6g;   Ahern   v.   Goo£peed,  dorse  the  note.     Fenn  v.  Harrison,  4 

7a  N.  Y.  108;  Nelson  ti.  Cowing,  6  Hill  T.  R.  177. 

(N.  Y.)  336;  Dayton  v.  Hooglund,  39  In  Skinner  v.  Gunn,  9  Port.   (Ala.) 

Ohio  St.  671  ;  Fay  v.  Richmond,  43  Vt.  305,  the  rule  is  staled  that  power  given 

25;    Schuchardt    v.    Aliens,    i    Wall,  to  an  agent  to  sell   a  slave   implies   a 

(U.   S.)   359;  Taggart  v,    Stanbery,  j  power  lo  warrant,  but  that  a  warranty 

Mcl^ean  {V.  S.)  w;  Dingle  v.  Hare,  7  given  by  the  agent  in   his   own   name 

C.B.N.S.I45;97E.C.L.I44;  Barwick  will  not  bind  the  principal,  unless  it  is 

V.   English   Joint  Stock  Bank,  L.  R.,  3  recognized  and  adopted  by  him.   Fenn 

Eich.   J59;  36  L.  J.  Exch.  147;  Routh  v.  Harrison,  3  T.  R.757;  4   T.  R.  177. 

V.  MacMillan,  iH.&C.  7so;ioJur.N.  In  Helgear  i>.  Hawke,  5  E8P.71,  Lord 

S.   158;   Benjamin  on  Sales  (eth  Am.  Ellenborough  said  :"  I  think,  the  mas- 

ed.),  4  624;  Story  on  Agency  (9th  ed.),  ter   having   intrusted    the    servant   to 

^85.   See  also  Victor  Sewing  Mach.  Co.  sell,  he  is  intrusted  to  do  all  that  he 

V.  Rheinschild,  25  Kan.  534.  can  to  effectuate  the  sale,  and  if  he  does 

An  agent  authorized  to  sell  property,  exceed   his   authority  in  so   doing  he 

in  the  absence  of  any  express  limitation  binds  his  master."   And  in  Alexanders, 

of  his  powers,  is  authorized  to  make  any  Gibson,  2  Campb.  535.  tbe  same  justice 

declaration  in  regard  to  the  property,  said  that  if  the  servant  was  authorized 

or  to  do  any  act  which  may  be  found  lo  sell  the  horse,  and  to  receive  the  stip- 

necessary  to  make  a  sale,  and  which  is  ulated  price,  he  thought  he  was  incl- 

uoual   and  Incidental  thereto.     Ahern  dentally  authoriied  to  give  a  warrant 
779 


)vGoo'^lc 


Anthorlt;  of  Apnt                     WARRANTY.  to  WanHL 

the  sale  of  such  goods,  in  the  market  where  the  sale  takes  place, 
to  give  a  warranty,  the  agent  may  be  deemed  authorized  to  give 

one;   in   such  cases  the  power  to  warrant  is  implied  from  the 
power  to  sell.*     Thus,  in  sales  of  horses  by  a  horse  dealer,  it  is 

of  eoundness.  See  also  Lane  i>.  Dudlej,  shown  that  he   was    in    the   hiblt  of 

3  Murphj  (K.Car.)  119:  j  Am.  Dec.513.  negotiating  such   sales,    and    that  no 

But  these   Isat   three  cases   are   de-  llmitalion  was  put  upon   hit   pover  in 

clared  in  Cooley  v.  Perrine,  41  N.  J.  L.  that  regard,  except  that  prices  wrrc  to 

318;  32  Am.  Rep.  210,  to  be  no  longer  be  fixed  by  the  president.    Deckerr. 

authority.     In  this  case,   the  court,  bj  Gutta  Percha,  etc.,  Mfg.  Co.  (Supreme 

Diion,  J.,  in  commenting  on   the   rule  Ct.),i6  N.  Y.  Supp.  352. 

stated  in  the  text,  said :  "If  b^  this  were  1.  Wberfl  Ctaca  la  to  Q1t«  Wunntr. 

meant  that  the  agent  is  intrusted  with  —Skinner  v.  Gunn,  9  Port.  (Ala.)  30;: 

all    powers    proper    to    the    making  of  Andrews  r.  Kneeland,  6  Cow.  [N.  Y.) 

an   effectual   sale.  Its  accuracjr  cannot  354;    Alexander   i>.  Gibson,  1  Cunpb, 

be  questioned.     Undoubledlj,  his  (the  555;    Benjamin    on    Sales    (6tJi   Am. 

agent's)  authority  extends  to  whatever  ed.)  614. 

is   proper  to   be     done    in   luing  the  Thus,  in  an  action  for  abreachofvir- 

price,  and  the  time  and   mode  of  pay-  rantjofcertainrubbersold  to  thepliin- 

ment,  and  the  time  and  mode  of  vest-  lifF   by  the   defendant,  a    corporation 

Ing  the  title  and  delivering  the  chattel,  which   manufactured   it,  it  I&  error  I0 

All  these  are  incident  to  the  sale.     But  exclude   the   representations  made  bj 

If  the  expression  meant  that  the  agent  the  defendant's  general  manager  and 

Is  intrusted  with  all  powers  convenient  superintendent  as  to  its  quality,  where 

(or  the  purpose   of   inducing  the   pur-  it  appears  that  he  was  in  the  habit  of 

chaser  to   buy,  even   to  the   extent  of  negotiating  sales,  and   that  no  limili- 

enabling  him   to  make  collateral  con-  tlon  was  put  upon  his  power  in  thitre- 

tracts  to  that  end,  then  I  think  it  is  in  gard,  save  that  prices  were  to  be  (iini 

violation  of   the  settled   rule   that  the  ^    the    president.     Decker  v.  (iutU 

ipecial  agent  must  be  confined  strictly  Percha,  etc.,  Mfg.  Co.  (Supreme  Ct.), 

to  his  express  Buthorltv,  and  is  in  op-  16  N.  Y.   Supp.  3;!.     Compart  Dodd 

position  lo  well  considered  and  author-  v.   Farlow,   11   Alien   (Mass.)  416;  S7 

itative  decisions."     See  also  Perrine  v.  Am.  Dec.  716. 

Cooley,  42  N.J.  L.  623.  "An  agent  to  sell  has  a  general  lu- 

When, however,  the  servantistnerely  thority  to  do  all  that  is  necessary  and 

authorized  to  deliver  to  the  vendee  the  usual  in  the  course  of  such  emplovmeiiL 

thing  sold,  and  to  take  from  him  a  re-  If  it  wasusual, therefore,  towarrintlht 

ceipt  therefor,  he  has  no   implied  au-  quality  of  the  article  in  question,  even 

thority  to  give  a  warranty.    Woodin  v.  though  Wilson  had  no  express  author. 

Buford,   3   C.    &  M.  3gi;  4  Tyr.  164;  ity  from  the  defendant  to  warrant, if h< 

Strode  I'.  Dyson,  I  Smith  400.     And  if  had  a  semblance  of  authority  cornmii- 

what   an   agent  to   sell  represents,    is  nicated  to  him  by  his   principal,  upon 

binding  upon  his  principal  as  a  war-  which  those  who  dealt  with  him  might 

ranty  at  all,  therule  is  confined  to  such  rely,  his  principalis  bound."    Bjlet  J, 

representations  oflheagentasare  made  in  Dingle  v.  Hare,  7  C.  B.  N.  5.  145; 

at  the  time  of  the  sale,  and  not   at  an-  g7  E.  C.  L.  144.     The  jury  in  this  case 

other    time.     Helgear    v.     Hawke,    5  having  found  that  it  was  the  custom  in 

Esp.  72.  the    locality    of   the    sale    to     warrtol 

In  Boothby  v.  Scales,  37  Wis.  626,  It  guano,  the   agent   selling  such  article 

Is  said  that  an  agent,  who  is  authorized  was   held   to  have  been  authorized  to 

to  sell   a  mamifacturcd  article  for  the  warrant  its  quality. 

makers,  may  bind  them  by  an  express  A  custom  from  which  the  authority 

warranty,  notwithstanding  any  private  to  make  a  warranty  or  reprcsenlalion 

Instructions  which  are  not   known  to  may  be  Implied,  must   Ik  a  usage  of 

the  purchaser.  sellers  of  such  articles,  so  well  tetllnJ, 

Bj    OOloar    ot   ft    OoTponitiOii. — The  notorious,  and  continuous,  as  to  raise  s 

representations  of   the  manager    and  fair  presumption  that  it   was  knovn  >o 

general  superintendent  of  a  corpora-  buyer  and  seller,  and  that  sales  were 

tion,  as  to  the  quality  of  certain  goods  made  in  reference  to  it.     Such  s  ciu- 

Bold  by  it,  constitute  a  warranty,  bind-  torn  is  a  fact,  and  is  capable  of  proof  >s 

ing    on    the    corporation,    when  it  is  any  other  fact.     It  may  lie  proved  by 
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a  general  custom  to  warrant,  and  the  vendor's  agent  is  presumed 

to  have  authority  to  give  a  valid  warranty.*     But  in  the  absence 

evidence  of  facts  and  instances  In  Where  a  horae  dealer,  on  a  single 
which  it  has  been  acted  upon;  but  occaBion,  employs  another  horse  deal- 
it  is  not  proved  bj  evidence  that  it  was  er,  who  occasion  all)'  aKslBti  in  his  busi- 
Bctcd  upon  In  a  few  particular  inBtaocea  dcse,  to  sell  a  horse  for  him,  the  latter 
of  dealing;  nor  is  Buch  evidence  ad-  has  an  implied  authority  to  give  a  war- 
miisible  to  establish  its  existence.  Her-  rantj  of  Boundness ;  and  evidence  of  an 
ring  V.  SkaggR,  73  Ala.  447 ;  61  Ala.  alleged  custom  among  horse  dealers 
180;  34  Am.  Rep.  4.  The  eiistence  of  not  to  give  a  warranty  where  the  pur- 
Ifae  usage  to  warrant  is  ■  question  for  chaser  obtains  a  veterinary  surgeon's 
the  jury.  Wait  v.  Borne,  I3i  N.  Y.  59^.  certificate  of  soundness,  is  not  admis- 

W*lTMlt7  tir  Buitiand  or  Vlfs.'-That  sible   to   contradict   such   implied   au- 

a  hust>and,  in  selling  property  for   his  thority,     Howard  v.  Sheward,  L.  R.,  a 

wife,  has  general  Buthoritv  to  warrant,  C. P.  148 ;  36  L,   ].C.P.4i;   15  W.  R. 

■ee  Savage  v.  Eaklns,  31  III.  App.  367,  45 ;  ij  L,  T.  N.  S.  183. 

In  the  case  of  Taylor  v.  Green,  8  C.  But  the  rule  of  the  text  is  confined  to 

&  P.  316;  34  E.  C.  L.  407,  it  appeared  sales  by  the  agents  of   horse  dealers, 

that  a  baker  being  desirous  of  selling  Where  the  owner  of  a  horse,  who  Is  not 

his  shop  and  the  good  will  of  his  bull-  a  dealer  in  horses,  authorizes  his  agent 

ness,  an  advertisement  was  inserted  In  to  sell  there  is  no  Implied   authority  to 

lewspaper,   stating  that  the   house  warrant.     The   buyer                  "       '  ' 


iS  doing  twelve  sacks    a  week.     The     of  proving  the  agent's  authority.  Brady 

vertisement  was  inserted  by  a  broker,     v.  Todd,  9  C.  B.  N.  S.  591 ;  99  E.  C.  L. 

In  consequence  of  a  conversation  with     593;  Cooiev  v.  Perrine,  41  N.  J.  L.  333 ; 


the  baker's  wife,    who    managed    the  xt   Am.   Rep.   210;   affrmed  43  N.  J. 

business  for  him ;  In   which  conversa-  L.  633. 

tion  she  told  the  brolcer  that  they  did  Thus,  where  the  owner  of  a  horse 
between  nine  and  ten  sacks  a  week,  up-  employed  a  person  to  sell  it  or  exchange 
on  which  the  latter  said,  "  We  must  It  for  another  horse  suitable  for  staging, 
make  it  twelve  for  the  paper."  In  con-  and  the  agent  exchanged  him  for  a  span 
sequence  of  the  advertisement,  a  per-  of  ponies  not  suitable  for  staging,  at 
son  desirous  o(  purchasing  went  to  the  the  same  time  warranting  him,  it  was 
wife,  and  said  to  her,  "  Are  jou  really  held,  In  an  action  on  the  warranty,  that 
doing  anything  like  this  business?"  to  the  principal  was  not  liable.  Scott  ■o. 
which  she  replied.  "Yes,  we  are  doing  McGrath,  7  Barb.  (N.  Y.)  <;3;  Decker 
eleven  sacks ;"  and  appealed  to  the  man  v.  Fredericks,  ^7  N.  J.  L.  469. 
In  the  shop,  who  confirmed  her  state-  The  distinction  is  very  clearly  set 
ment  The  baker  himself  did  not  ap-  out  In  the  opinion  of  Asnhurst,  ].,  in 
pear  at  all  In  any  part  of  the  transac-  Fenn  v.  Harrison,  3  T.  R.  757;  4  T.  R. 
tion,  except  that"  he  received  the  pur-  177:  "I  take  the  distinction  to  be  that 
chase-money,  and  paid  the  broker  his  if  a  person  keeping  livery  stables,  and 
commission.  In  an  action  brought  by  havlngahorse  tosell,directed  his  serv- 
the  purchaser  on  the  representations  antnotto  warrant  him,  and  the  servant, 
contained  In  the  advertisement.  It  was  nevertheless,  did  warrant  him,  still  the 
held  that  the  baker  was  personally  and  master  would  be  liable  on  the  war- 
individually  answerable  in  damages,  ranty,  because  the  servant  was  acting 
inasmuch  as  though  he  did  not  make  within  the  general  scope  of  his  author- 
any  representations  himself,  yet  he  Ity,  and  Che  public  cannot  be  supposed 
made  his  wife  his  agent,  and  was  bound  to  be  cognizant  of  any  private  conver- 
by  her  statements.  satlon  between  the  master  and  servant; 
1.  talMOf  HwrMBbTHiirMDMjMI.^  but  If  the  owner  of  a  horae  were  to  send 
Howard  v.  Sheward,  L.  R.,  l  C.  P.  a  stranger  to  a  fair,  with  express  direc- 
148;  Bank  of  Scotland  v.  Watson,  i  tlons  not  to  warrant  the  horse,  and  the 
Dow.  45  ;  Alexander  v.  Gibson,  ]  latter  acted  contran  to  the  orders,  the 
Campb.  555  (a  case  where  an  agent's  purchaser  could  only  have  recourse  to 
special  authority  to  warrant  did  not  the  person  who  actually  sold  the  horse, 
need  to  be  proved) ;  Foster  v.  Smith,  18  and  the  owner  would  not  be  liable  on 
C.  B.  156  i  86  E.  C.  L.  I  ;5 ;  I  Minor's  the  warranty,  because  the  servant  was 
Inst.  (3d  ed.),  p.  [105]  ai6.  not  acting  within  the  scope  of  hii 
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of  any  of  these  circumstances,  neither  a  general,*  nor  a  special 
agent,  has  authority  to  give  a  warranty  unless  the  authority  is 
conferred  on  him  expressly.* 

employment."     This   rule   is  also  laid  dell  f.  Baker,  i  Met.   (Mass.)   193;  35 

down   in  Bank   of    Scotland    v.  Wat-  Am.  Dec.    358;    Blane  f.   ProudKt,  3 

son,  I  Dow.  45.  Call  (Va.)  207;  J  Am.  Dec.  546. 

VuruitroiiDallvtiTAlUr tbeBala. —        1.  Bpeolftl    Ace&t    Mo    AnUurltr    to 

Even  where  the  sale  is  \>y  a  horse  deal-  TairasI  In  AbMnee   of  Uuc*,  nc.— In 

at,  a  warranty  given  after  the  sale  by  Smith  n.  Tracy,  37  N.   Y.   79,  it  wu 

the  servant  who  [9  authorized  merely  held  that  an  agent  expreasly  ■uthorized 

to  deliver  the  animal,  is  not  binding  to  sell  bank  Mock  had   no  aulhorilv  to 

on  the  vendor.    Thus,  where  a  horse  warrant  it.     Wait  -o.  Borne,  123  N".  Y. 

had  been  sold  by  A  to   B,    and   A>  59a;  Cooleyp.Perrine,4iN. J.L.ih;3J 

servant,   on   delivering  the  horse  to  B,  Am.  Rep.  210;  lA'rflfrff  42  N.  J.L.  613; 

made  certain  statements,  and  signed  a  Graul  v.  Strutzel,  53  Iowa  711 ;  j6  Am. 

receipt  tor  the  price  of  the  horse,  con-  Rep.  250  (which  was  a  sale  of  notrs]. 

taining  a  warranty,  it  was  held  that  A  And  in  Upton  i>.  Suffolk  County  Millti. 

was  not  bound   by  the  statements  of  11  Gush.  (Mass.)  5SG;  59  Am.  Dec.163, 

the  servant,  nor  by  the  warranty  con'  it  was  held  that  an  agent  has  no  power 

tained  in  the  receipt  signed  by  the  serv-  tow-arrant  that   certain    flour    would 

ant,   as    no  express  authority  to  give  keep  sweet  during   a   voyage.    Cfoom 

the   warrant}-  was  shown.     Woodin  v.  i'.  Swann,  1  Fla.  ^46;  Kircher  v.  Con. 

Buford,  3  C.  &   M.   391;  4   Tyr.  364.  rad,  9  Mont  191;  18  Am.  St.  Rep.  731 

So,  also,  where,  on  the  purchase  of  a  (which   was  a  case  of   warrantv  liy  a 

horse,  the  seller  had  given  a  warranty  clerk  in  a  store};  Anderson  v.  SrUMr, 

o(  soundness  generally,  and  the  serv-  \\i   Mass.   14.     In    Brady  11.  Todd.  9 

ant,  who  was  sent  with  the  receipt  to  C.  B.  N.  S.  S92;  99  E.  C.  L.  59i,iC«u 

the  agent  of  the  other  party,  inserted,  held    that    the   servant    of   ■  private 

at  his  request,  but  without  a  special  or  owner    of    a    horse  had  do  power  10 

general  authority  from  his  master   the  warrant   So,  also,  in  Scott  u.  McGntb, 

words  "warranted  sound  to  the  regl-  7  Barb.  (N.  Y.)  53,  which  wasatimilir 

ment,"  it  was  held  that  the  master  was  case.     In  Field  -a.  Allen,   9   M.  &  W. 

not  bound    by  this  alteration  of   the  649,  an  agent  of  executor*  to  letl  two 

warranty,  notwithstanding  the  money  horses    belonging    to   the   estate,  «a< 

afterward  came  to  his  hands,  and  was  held   to   have  no  authori^  to  wirrtni 

retained  by  him.     Strode  v.  Dyson,  i  their  quality. 
Smith  400.  The   rule  is  weU  stated  in  Wait  t^. 

In  Miller  v.  Lawton,  ij  C.  B.  N,  S.  Borne,  1*3  N.  Y.   592,  In  the  opinion 

834;  109  E.  C.  L.  833,  in  an  action  for  of  the  court,  by  Peckham,  J„"Wti»l- 

a  breach  of  warranty  made  on  the  sale  ever   may  be  the   law  in  regard  to  tht 

of  a  horse,  by  the  servant  of  a  private  customary  power  of  an  agent  to  wlr- 

owtieratafair,  it  was  held  that  a  letter  rant   the   article  which   be  sells,  there 

from  the  plaintiff's  attorney  to  the  de-  is   no  case,  which  I   have   found  after 

fendant,  referring  to  the  alleged  war-  considerable   search,  in   which  it  bu 

ranty,  and  averring  a  breach  of  it,  and  ever  been  held   that   an  agent  to  mII 

an  answer  from  the  defendant,   merely  a   particular  article  has  the   right  not 

denying    that    there    had    been    any  only  to  warrant   the  article  which  be 

breach  of  warranty,  aSorded  evidence  then   sells,  hut   to  warrant   all  which 

from  which   the  jury   might  properly  may  thereafter  he  sold  by  his  piincipsli 

find  that  the  servant  had  in  fact  author-  to  the  party  with  whom   he  closra  hi* 

ity  to  warrant.  Own  sale.    There   is  no  principle  upon 

1.  Howard  v.  Sheward,  L.  R.,   a  C.  which   such  a  claim   can  be  founded. 

P.  148;  Bryant  i',  Moore,  a6  Me.  84;  The   Idea   upon  which  is  founded  the 

45  Am,  Dec.  96;  Boothby  v.  Scales,  37  right   to   warrant,  on   the   pari  of  m 

Wis.  6a6.     See  also,  in  support  of  the  agent  to   sell    a   particular  article,  >i 

general   rule   that  a   principal   cannot  that  he  has  been  clothed  with  power  to 

limit  the  authority  of  a  general   agent  make  all  the  common  and  utualcon- 

by  special  private   instructions.  Com-  tracts  necessary  or  appropriate  to  k' 

mercial   Bank  v.  Kortrlght,  ti  Wend,  complish   the   sale  of    the  article  in- 

<N.  Y.)  348134  Am,    Dec.   317;  Lob-  trusted  to  him,  and  If,  in  the  sale  cii 


)vGoo'^lc 


AUhMUT  of  Agnt  WARRANTY.  ta  Wamnt 

Auctioneers,  as  a  rule,  have  no  implied  power  to  warrant  the 
articles  sold  by  them,"  nor  have  brokers  or  commission  mer- 
chants *  except  under  the  special  circumstances  stated. 

If  a  vendor  constitutes  one  his  agent  to  sell  a  certain  arti- 
cle, and  specifies  accurately  the  kind  of  warranty  he  is  authorized 
to  give,  a  purchaser  having  full  knowledge  of  the  extent  of  the 
agent's  authority  cannot  enforce,  against  the  principal,  a.  warranty 
given  by  the  agent  in  excess  of  his  authority.*  This  follows  from 
the 'general  rule  that  if  the  limitations  of  the  agent's  authority 
are  public,  or  known  to  the  person  with  whom  he  deals,  the  prin- 
cipal  will  not  be  liable  where  the  agent  exceeds  his  authority ; 
but  if  such  limitations  be  private,  or  not  imposed  by  implication 

that  kind  or  class  of  goods  tbtn  con-  ant.r.    Dent  v.  McGrath,  3  Bush  (Ky.) 

fided  to  him,  it  is   usual  In  the  market  174';   Auctions    akd  Auctioneers, 

to  gl^e  a  warranty,  the  agent  maj  give  vol.  i,  p.  981. 

that  warranty  in  order  to  effect  a  sale.  The  fact  that  the  owner,  prior  to  an 
and  the  law  preaumes  that  he  has  such  auction  sale  of  Mi  cattle,  warranted 
authority.  If  the  agent,  with  express  them  In  private  to  one  who  subsequent- 
authority  to  sell,  has  no  actual  author-  ly  bought  them  at  the  sale,  while 
itj  to  warrant,  no  authority  can  be  neither  the  notice  and  advertisement  of 
implied  where  the  property  is  or  a  the  sale,  nor  the  auctioneer,  mentioned 
description  not  oiually  sold  with  any  such  warranty,  cannot  be  set  up  as 
warranty.  Smith  v.  Tracy,  36  N.  a  fraud  on  other  bidders,  In  order  to 
Y.  79."  annul  the  sale.     Branson  v.  Leach,  74 

A  general  agent  for  the  sale  of  Iron  Mich.7ij. 

safes  has  no  implied  authority  to  war-  Proof  that  the  owner,  in  the  sale  of 

rant  or  represent  the  safes  to  be   bur-  a  cow  at  auction,  offered   to  warrant 

glar-proof ;  and,in  thcabtenceof  an  ex-  her  to  one  of  the  bidders,  is   not  of 

press  authority,  the  act   of  the  agent  itself  sufficient  to  prove  a  warranty  to 

In  maklngsucb  warranty  or  rcpresenta-  the  purchaser.      Palmer  v.   Hamilton 

tlonswouldootbebindingon  theprinci-  (Ky.  1894),  34  S.  W.  Rep.  613. 

pal,  unless  there  existed  at  the  time  of  I.  Brokers  aadOommlMlonllareltuits. 

the  sale,  a  custom  In  the  sale  of  safes  to  — Dodd  v.  Farlow,   11   Allen   (Mass.) 

warrant   them  as  burglar-proof.     Her-  42G;  87  Am.  Dec.  736.     In  this  case,  the 

ring  V.  Ska^s,  73   Ala.  446;  34  Am,  vendee  was  not  allowed  to  Introduce 

Rep.  4.  evidence  of  a  usage  ot  trade,  by  which 

In  Palmer  v.  Hatch,  46  Mo.   58c,  the  certain    brokers    were    authorized    to 

rule  Is  laid  down  that  an  authority  to  warrant   merchandise   sold    bv    them. 

an  agent  to  sell  goods  Includes,  in  the  The   court,  by   Bigelow,   C.   ].,   said : 

absence  of  opposing  circumstances,  au-  "The  alleged   usage     ...    is  unau- 

thority  to  employ  the  ueual  modes  and  thorlzed  by  law,  and  cannot  be  regarded 

means    of    accomplishing    the  object,  as  valid.     It  contravenes  the  principle 

such  as  giving  a  warranty  of  the  qual-  which  has  been  sanctioned  and  adopted 

ity  end  condition  of    the  article   sold,  by  this  court,  upon  full  and  deliberate 

"   ■"  "t  naked    general    power   of   sale  consideration  that  no  usage  will  beheld 


t 


n  agent,  does  not  carry  with     legal  or  binding  on  parties,  which  n 
'   -    ■■      -     -      -rlgh'-  ■ 


luthority  as  a  right  to  only  relates  to  and  regulates  a  particu- 

warrant  against  any  seizure  of  the  arti-  lar  course  ormode  of  dealing,  but  which 

cle  sold,  e.  g^  whisky,  for  a  violation  of  also  engrafts  on  a  contract  of  sale,  a  stip- 

the  revenue  laws.  ulation  or  obligation  which  is  different 

1.  AiwtioiweTB. — Blood  v.  French,  9  from,orlnconsistentwith,theruleo(the 

Gray  (Mass.)  197  ;  The  Monte  Atlegre,  common  law  on  the  same  subject."    See 

9  Wheat.  (U.  S.)  616.  which  was  acasc  also  Cohhisgiok    Merchants,  vol. 

of  judicial  sale;  Auctions  and  Auc-  3,  p.  314;  Smith  v.  Tracy,  36  N.  Y.  79. 

TiOMBSRs,  vol.  I,  p.  981.   See  alio  Mc-  Compare,  however,  Randall  v.  ICehlor, 

Gaughey  V.  Richardson,  148  Mass.  608,  60  Me.  37;  it  Am.  Rep.  169. 

But   he   may    be    liable    personally  3,  Wood  Mowing  Mach.,  etc.,  Co.  v. 

Where  he  volunteers  a  personal  guar-  Crow,  70  Iowa  340. 
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of  law,  the  agent  may  bind  bis  principal,  although  in  so  doing  he 
exceeds  his  authority.' 

An  authorized  warranty  by  an  agent  may  become  binding  on 
the  principal  by  his  subsequent  ratification  of  it  ;*  but  a  ratifica- 
tion is  not  to  be  implied  from  a  mere  acceptance  by  the  princi- 
pal of  the  price  paid  by  the  vendee,  when  his  acceptance  is  made 
in  ignorance  of  the  warranty."  Where  the  vendee  relies  upon  a 
warranty  given  by  an  agent  alleged  to  have  express  authority  to 
give  it,  he  has  the  burden  of  proof  to  establish  the  fact  that  such 
authority  on  the  part  of  the  agent  existed.* 

A  vendor,  who  refers  a  purchaser  to  a  third  person  for  informa- 
tion in  regard  to  the  character  and  quality  of  the  thing  to  be 
sold,  is  bound  by  the  declarations  of  the  person  referred  to,  in  the 
same  degree  as  if  he  had  made  them  himself.' 

If  the  agent  signs  his  own  name  to  a  written  warranty,  or 
otherwise  gives  a  personal  guaranty,  the  vendee  may  hold  the 
agent  liable  upon  it,  even  though  the  vendee  could  not  proceed 

1.  BrT-ant  v.  Moore,  a6  Me.  84;  45  t,  BnrdanaBVanaM  tvPrwraKiWMM 

Am.  Dec.  96;  Canhsin  v.   Piano   lAlg.  of  Axont'a  Avtttorlty.— Wood  Mowing 

Co.  (N.  Dak.  1893),  55  N.  W.  Rep. 583;  Mach.,  etc^  Co.  v.  Crow,  70  lom  34*; 

HowardP.  Sheward,  L.  R.,  aC.P.  148.  Melbv    v.    Osborne,    33    Minn.    491; 

S.  KatUtMitlon  Of  ITBMitlMrlMd  War-  Churchlil   v.  Palmer,  115   Mu«.  31a; 

ruit7. —  See  Aghncy,  vol.  r,  p.  439  ei  Applegate  v.  Moffitt,  60  Ind.  104. 

«e;.;altoChurchilli>.  Palmer,  115  Mass.  In  Brad^  ti.Todd,  9  C.  B.  N.  S.  S91; 

310,  in   which  the  evidence  was   held  99  E.  C.  L.  591,  it  waB  held  th*t  ■bujtr 

sufficient  to  show  ralilication.  who  take*  an  animal  on  the  sgent'i  war- 

S.  Hot  Impllod  ftom  VULdor'a  Aoosyt-  rantj  must  run  the  risk  of  being  able  to 

knoeoftliePTlM. — Smith  v.  Tracj,   36  prove  the  agent'i  authoritj  to  give  Cbt 
N.V.  79  (a  case  of  warranty  of  bonds) ; 
Graul  V.  Strutzel,  53  Iowa  713  ;  36  Am. 
Rep.  250  (a  case  of  guaranty  of  a  prom- 

issorj  note) ;    Wood    Mowing   Mach,,  false  warrantj  against  the  ageat  vbD 

etc.,  Co.  T>.  Crow,  70  Iowa  340;  Herring  made  the  sale,  Ic  not,  in  an  action  bj 

V.  Skaggi,  62  Ala.  180;  34.  Am.  Rep,  4;     the  agent  against  the  principal  t< 


71  Ala.  446;  Pennsvlvania,  etc.,  Steam  cover  the  amount  paid  on  sucb  judg- 

Nav.  Co.   V.   Dandrldge,  8   Gill   &  ].  ment,  evidence  of  authorltj  from  tlw 

(Md.)  148;  29  Am.  Dec.  C43.  principal  to  give  the  warran^.    Evi- 

An   agent   for   the   sale  of  reapers,  dence  of  such  authority  and  of  a  mr- 

■uthoriied  to  sell  with  warranty,   sold  ranty  g;lven  in  accordance  with  it  mint 

a  machine  and  warranted  it,  after  the  be    aU-mude    such    record.    Croom  v. 

expiration  of  his  agency  and  the  ap-  Swann,  i   Fla.  146;   i   Chltty's  Plead. 

pointment    of   a  new  agent  who  was  (7th  ed.),  p.  3S. 

not  authorized  to  wariaut ;  the  notes         B.  T«ndar  Bound  1>7  toprsiaatsHws 

he  had  received  in  part  payment  he  of  Ptraou  to  Whom  Taadea  b  Biftcnl  V 

turned  over  to  his  successor,   who  seat  Him. — Chadsey  xi.  Greene,  24  Conn.  562. 

them  to  his  principal  without  appris-  In  the  case  of  Deming  v.  Chase,  48  VL 

ing  him  by  whom  the  sale  was  made.  383,  the  vendor   wrote   to  the  vendee. 

The  machinery  proved  defective  and  who  was  negotiating   with  htm  ■*  10 

WHS  returned,  to  the  agent  who  sold  It.  the  sale  of  a  horse,  that  he  might  "trade 

It   WHS    held    that    the    principal,   by  with  B.;  whatever  he  does  will  be  all 

accepting  the  notes  and  attempting  to  right"     It  was  held   that  the  veodor 

collect  them,  had   ratified  the  acts    of  was  bound  by  B.'s  warranty,  and  that 

the  assumed  agent,  and  was  bound   by  B.'s  admissions  and  declarations  made 

the  warranty.     Eadie  -o.  Ashbaugh,  44  while  negotiating  the  bargain  were  sd- 

lowa  519.    Compart  Graul  t>.  Strutzel,  missible  against  him.    See  also  Albany, 

53  Iowa  712;  36  Am.  Rep.  350.  etc.Steel  Co.v.  Lundberg,  ill  U.S.45>- 
78* 


)vGoo'^lc 


Sola  H  U  Kdowi  cr  WARRANTY.  OMou  DtfMtt. 

against  the  principal  because  he  had  given  his  agent  no  authority 
to  warrant.* 

TCrrr  Sitli  u  to  Kaowx  ob  Obtiovb  Difegti.— The  rule  is  estab- 
lished that  a  warranty  of  quality  does  not  embrace  defects  which 
are  plain  and  obvious  to  the  purchaser  at  the  time  of  the  sale ;'  or 
which  are  known  to  him  then,  unless  they  are  referred  to  expressly 
as  being  included  by  it*  When  the  property  is  before  him  during 
the  transaction,  the  vendee  is  presumed  to  make  some  use  of  his 
senses,  and  to  exercise  a  slight  degree  of  care  at  least,  so  that  he 
is  held  conclusively  to  have  purchased  with  full  knowledge  of  de- 
fects which  are  patent  to  an  ordinary  observer  in  the  same  situa- 
tion *      The  rule  has  been  held  to  apply  to  a  case  where  the 

1.  Icaat'i       PtrwHMl      VairAntr. —  Dec.   740:    Long   v.   Hicks,  %  Humph, 

Croom  V.  Swann,  i  Fla.  346.     In  Schell  tTenn.)  305 ;   WilliamB  -d.  Ingnmi,  31 

V.  Stephen*,  50  Mo.  3^5.  a  warrant/ wai  Tex.  300  ;  Storjr  on  Contracts  (4th  ed.), 

h«ld  to  be  an  original  undcrtalclng,  and  f  83a ;  Tledeman  on  Sales,  4  r9^ ;  Ben- 

therctore  not    within    the   Statute   of  jamin  on  Sales  (6th  Am.  ed.),  f  616;  3 

Fraud*.  MinoT't  lost.,  p. 347.  Seealso  jordon  v. 

Thus,  *  itatemeat  by  the  auctioneer  Poster,  1 1  Ark.  139;  Dana  v,  Bo^d,  3  ]. 

that  h«  knew  W.  (the  owner  of  the  j.  Marsh.  (Ky.)  587;   Vanderhorst  v. 

wticle  beingBold>wel1,"Bndhen«>BlI  McTa^art,  3  Bav  (S.  Car.)  49S.    And 

right,  *nd   he  (tlie  auctioneer)   would  ace  Synnott  i>.  Shaughnessj,  130  U.  S. 

warrant    that     his     title    was    good,"  ,;7i,  where  there  were  obvious  defect* 

■mounts  to  a  warranty  upon  whfch  re-  in  a  mine  purchased.     See  alto  B  jrd  v. 

eavtTy  may  be  had  against  the  auction-  Campbell  Printing  Press,  etc.,  Co.  (G«. 

eer.     Dent  w,  McGrath,  3   Bu*h  (Ky.)  1892),  16  S.E.  Rep.  367. 
174.     But  a  ilatement  by  the  auctioneer        S.  McCormick   o.   Kelly,   38   Minn, 

to  thecrowd  assembled  around  :  "  Now  135;  Nye  v.  Iowa  City,  etc..  Works,  51 

here   is   a  nice   lot    of    young    sound  Iowa  139;  33  Am.  Rep.  !"■ 


■beep,"  docs  not  constitute  a  warranty,  4.  InVanderwaikerv.  Osmer,  65  Barb, 
and  there  can  be  no  recovery  based  (N.Y.)  561,  Mullin,  J.,sald:  "It  will  not 
upon  it.  although  the  sheep  turned  out  do  to  permit  a  vendee,  having  the  prop- 
to  be  diseased.  McGrew  -u.  Forsythe,  erty  before  him,  and  defects  In  it  plainly 
31  Iowa  179.  See  alio  Woodward  v.  discoverable,  to  close  his  eyes  and  ear* 
Boatou,  115  Mass.  Si.  and  omit  to  use  his  sences,  and  pretend 
%,  Livingston  v.  Arrington,  38  Ala.  that  be  relied  on  the  repretentatlons, 
434  ;  Brown  v.  Freeman,  79  Ala.  406;  and  was  thereby  misled.  In  caeesof  war- 
Marshal  V.  Dnwhorn,  37  Ga.  375 ;  rantv,  an  obvious  defect  is  not  covered 
SkJoner  v.  Moye,  69  Ga.  476 ;  Miller  v.  hj  the  warran^ ;  and  it  is  because  the 
Moore,  83  Ga.  684;  30  Am.  St.  Rep.  law  requires  the  purchaeer  to  exam- 
119;  Hoffman  v.  Oates,  77  Ga.  701;  Ine  the  property  with  that  degree  of 
House  V.  Fort.  4  Biackf.  (Ind.)  193;  care  and  skill  that  men  are  generally 
Storrs  V.  Emerson,  73  Iowa  390;  capable  of  exercising  In  respect  to 
Richardson  V.  Johnson,  I  La.  Ann. 389;  property  they  are  proposing  to  pur- 
Edwards  r.  Glasson,  11  La.  Ann.  586;  chase.  The  same  principles  should  ap- 
McCormick  v.  Kelly,  t8  Minn.  135;  ply  in  cases  of  false  representation." 
Leavitt  v.  Fletcher,  60  N,  H.  181;  See  also  Hoffman  v.  Oates,  77  Ga.  701. 
Schuyler  v.  Russ,  3  Cat.  (N.  Y.)  mi;  The  niJx  of  cavral  emfifar  applies  to 
Loop  f.  Litchfield,  43  N.  Y.  351  ;  i  the  sale  of  a  cribbing  horse,  where  it 
Am.  Rep.  541;  also  Bennett  T<.  Buchan,  appears  that  a  slight  examination  of 
76  N.  Y.  386,  a  case  of  warranty  of  a  the  horse's  mouth  would  have  revealed 
Judgment,  in  which  it  was  held  that  the  defect  to  the  purchaser.  Dean  v. 
the  purchaser  was  bound  by  knowledge  Morey.  33  Iowa  130. 
of  his  agent.  Studer  v.  Bleistein,  115  In  the  case  of  LIddard  v.  Kaln,  9 
N.Y.  316;  Mulvany  v.  Rosenbei^er,  Moore  356;  3  Bing.  183,  the  seller 
18  Pa-  St  303;  Scarborough  v.  Rey-  informed  the  buyer  that  one  of  two 
ooltk,  13  Rich.  (S.  Car.)  98;  Fisher  v.  hones  he  was  about  to  sell  him  had  a 
Pollard,  a  Head  (Tenn.)  314 ;  75  Am.  cold,  but  agreed  to  deliver  both  at  the 
aSC.ofL.— 50                        786 


)v  Google 


Kite  M  to Kiuwa  or  WARRANTY.  MvlouBAib. 

vendee's  omission  to  observe  the  defects  was  caused  by  the  vend- 
or's misrepresentations,'  though  it  seems  that  in  such  case  the 
vendee  would  have  a  remedy  against  his  vendor,  either  for  the 
fraud,  or  on  the  ground  that  such  representations  amounted  to 
an  explicit  warranty  against  the  defects." 

The  general  rule  is  apt  to  open  the  way  to  fraud,  and  thecourts 
arc  usually  inclined  to  restrict  its  application.  It  applies  only 
to  such  defects  as  are  obvious  to  the  senses,  that  is,  to  such 
as  are  discemibleby  an  ordinary  observer,  having  no  special  knowl- 
edge or  skill,  examining  the  property  with  a  view  to  purchasing 
it."  It  does  not  extend  to  defects  which,  though  apparent  to 
some  extent,  are  equivocal  and  in  their  character  doubtful  as  to 
whether  permanent  or  temporary,  or  are  mere  harmless  blemishes 
or  partially  developed  unsoundness  ;*  nor  to  defects,  the  conse- 
quences of  which  cannot  be  determined  in  advance ;'  nor  to 
defects  such  as  would  require  the  exercise  of  special  skill  or  care 

«nd  of  ft  fortnight  sound  and  free  from    740.   In  Hill  v.  North,  34  Vt.  604,  Ihc 


..  _B  apparent  at  the  time  al  the  sale,  as  are  perfecllj  obvioua  to  the  leniet. 

The  buyer  having  brought  an  action  to  and  the   eSfects  and  contequencM  of 

recover  the  price,  it  was  held  that  a  ver-  which  may  be  accurately  Mtimited,  so 

diet  in  favor  of  the  seller  was  properly  that   no   purchaier  would  expect  the 

brought  In,  as  the  warrantjr  did  not  re-  seller    intended    to    warrant   anint 

late  to  the  time  of  the  sale,  but  to  a  sub-  them.  "     It  was,  therefore,  held  that  t 

sequent  period.  small  bunch  on  b  bone's  leg,  which  wai 

Purely  surface   indications,  open  to  obvious  at  the   time   of   uie  sale  but 

all  ordinary  observers,  and  situated  on  which  did  not  then  materially  affect  hit 

the    path    which    the    plaintifis    (the  value,  and  which  afterward  developed 

vendees]    traveled    in    going    to    and  into  aaeriousdefect,  wasindudedinlhe 

from  their  work,  eind  which  must  have  warranty.     See  also,  as  supporting  the 

been  known  to  them,  are  not  the  sub-  same  view,  Shewalter  v.  Ford,  uMiss. 

ject  of  concealment  or  mtsrepreEcntk-  417 ;   Vates  v.  Cornelius,  .^9  Wis.  615. 

tlon.     S}-nnott  II.  Shaughnessy,  130  U.  In  Fletcher  v.  Young,  6q  Ga-  .i;9>,  re- 

S.  573.  covery  was  allowed  on  a  wamnt^  of 

1.  Vandewalker  v.  Osmer,  65  Barb,  "both  horses  sound  and  without  bicm- 

<N.Y.)s6i-,   Fos  f.  EverBon,37  Hun  ish ;   one   hoise  having   now   a  little 

(N.  Y.)  355,  set  out  in  Benjamin   on  cough."   It  appearing  that  one  hoiM 

Sales  <6th  Am.  ed.),  f  616,  n.  was  diseased.  Shillitoe  v.  Claridge.) 

9.  Richardson  v.  Johnson,  1  La.  Ann.  Chitty  435  ;  18  E.  C.  L.  386. 

389 ;  also  Ilenahaw  v.  Robins,  9  Met.  An  eipress  warranty  against  all  ua- 

(Mass.)  83,  a  case  where  the  goods  were  soundness  in  a  horse  protects  the  pui- 

wrapped  up  in  a  bundle  so  that  defects  chaser    aeainst    defects   arising   from 

coutd  not  !^e  seen.     See  also  supra,  this  disease  of  the  kidneys  or  spine,  wbfre 

title.    What  Constitutes  a  IVarranty.  these  defects  are   not  apparent  to  It* 

I.  Birdseyeii.  Frost,  j^Barb.CN.Y.)  eje,   although   some  symptom*  of  the 

367;  Hill  v.  North,  34  Vt.  604  ;  Pinney  disease  are  apparent  but  are  not  known 

■V.  Andrus,  41  Vt.  631.  In  Thompson  11.  to  the  buyer  as  such.     Storrs  v.  Emer- 

Botts,  8  Mo.  710,  scrofula  in  a  slave  was  son,  72  Iowa  390. 

held  to  t«  included   in  a  warranty,   it  0.  The  defect  must  be  such  as  todil- 

being  not  easily  delectable.     Henshaw  close  to  the  vendee  at  the  time  of  the 

V.  Robins,  9  Met.  (Mass.)   S3;  41  Am,  sale,   not  only   its    existence,  bot   its 

Dec.  367;  Jordan  f.  Foster,  11  Ark.  139.  actual  extent  and  character.    Fieherr. 

».  Donbtnu  Defoott.— Fisher  v.  Poi-  Pollard,  3  Head  CTenn.)  314;  75  Am. 

Jard,  3  Head  {Tenn.)3i4;  75  Am.  Dec.  Dec. 740.     In  thlscaseitiiaisoheldthit 
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to  be  detected.*  The  warranty  may  be,  of  course,  in  such  terms 
that  it  will  embrace  all  defects  of  whatever  kind  or  character,  and 
in  such  a  case  the  presumption  of  law  as  to  patent  defects  has  no 
application.*  And  where  it  appears  conclusively  that  the  pur- 
chaser relied  upon  the  representations  and  warranty  of  the  vendor, 
the  warranty,  it  seems,  will  cover  all  defects,  although  the  pui^ 
chaser  had  abundant  opportunity  to  examine  and  inspect  but  neg- 
lected to  do  so .■  Parol  evidence  may  be  introduced  to  show  that 
the  defect  was  obvious,  or  that  the  vendor  disclosed  the  unsound- 
ness at  the  time  of  the  sale,  and  this  notwithstanding  the  recog- 
nized rule  that,  when  the  contract  is  in  writing,  no  parol  evidence 
can  be  introduced  to  establish  a  warranty  not  in  the  written  agree- 
ment* So,  also,  such  evidence  is  admissible  to  show  that  at  the 
time  of  the  sale  the  purchaser  had  knowledge  of  the  defects.' 

The  reason  for  the  rule,  and  therefore  the  rule  itself,  ceases, 
when  the  vendor  uses  art  to  conceal,  and  actually  does  conceal, 
from  the  purchaser  defects  which  ordinarily  would  be  obvious  ;• 

parol  evidence  to  show  that  the  defect  Kenneri'.  Harding,  85  III.  364;  18  Am. 

■was  obvious,  or  that  the   vendor  dU-  Rep.  615. 

closed  it  at  the  time  of  the  sale,  is  ad-  2.  Otirlmu  Dafaota  May  Ba  Szpraaily 

misaible,  notwithstandlngthe  warranty  IhelDiIad. — Pinney  v.   Andrui,  41    Vt. 

may  be  in  writing.  631  ;  Storrg  t/.  Emerson,  J3  Iowa  390; 

1.  In  Meicklevi'.  Parsons, 66  Iowa  63;  First  Nat.  Bank  v.  Grlndstaff,  4J  Ind. 
55  Am.  Rep.  361,  the  vendor  warranted  i<8;  Fletcher  v.  Young,  6g  Ga.  591 ; 
;a  certain  kiln  of  bricks  "  to  be  good  Callawaj  v,  Jones,  19  Ga.  377;  FttZ' 
brick  and  all  right."  It  appeared  that  gerald  v.  Evani,  49 Minn.  541 ;  Watson 
in  the  kiln  of  50,000  bricks  there  were  v.  Roode,  30  Neb.  164.  Sec  also  Lid- 
about  :o,D0Owhichwere  worthless;  that  dard  v.  Kain,  3  Bing.  183;  g  E.  C.  L. 
the  purchaser  saw  the  kiln,  the  exterior  373;  and  Margetson  v.  Wright,  7  BinK. 
of  which  was  made  of  good  bricks;  that  603;  3a  E.  C.  L.  151; ;  8  Bing.  4^4;  31  E. 
in  the  Interior  was  a  "  cold  spot "  where  C.  L.  34],  both  of  which  cases  are  set 
the  bricks  were  imperfectly  burned,  but  out  at  length  in  Benjamin  on  Sales  (6th 
this  could  not  be   detected  except  by  Am.  ed.),  ^  617. 

going  on  top  of  the  kiln  and  removing  8.  First  Nat.  Bank  v.  Grindstaff,  45 

the  covering.     The  court  held  that  this  Ind.  158;  Vates  v.  Cornelius,  59  Wis. 

defect  was  covered  by   the  warranty;  615. 

that  it  was  error  to  instruct  the  jury  4.  Fisher  v.  Pollard,  a  Head  (Tenn.) 

that  "if  by  theeierciseofordinarycare  314;  75  Am.  Dec.  740. 

at  the  time  of   the  sale,  the   purchaser  S.  Bennett  i/.  Buchan,  76  N.  V.  386. 

might  have  discovered  and  known  the  In  Birdseye  n.  Frost,   34   Barb.   (N. 

character,  quality,  and  number  of  bricks  Y.)  367,  it  was  said  that  the  question  as 

ja  the  kiln  and  failed  to  do  la,  he  can-  to  whether  the  defects  complained  of 

not  recover  because  of  a  breach  of  war-  were  visible,  is  not  one  of  law  merely, 

ranly."  Ci/i'n,^- Benjamin  on  Sales  (6lh  but  is  so  far  a  mixed  question  of  law 

Am.  ed.),  ^  616.  and  fact,  that  the  finding  of  the  justice 

So  where  the  vendor  of  a  mare  and  at  the  trial  will  not  be  reversed  where 

a  mule  had  them  both  In  a  single  stall,  the  evidence  la  conflicting, 

where  detects  were  not  easily  discover-  a.  Chadsey  v.  Greene,  34  Conn.  563; 

able, when  thebuyercalled  toexaraine  Gant  p.  Shelton,  3  B.  Mon.  (Ky.)  413; 

them,  and  the   latter,  being  inexperl-  Kenner  p.  Harding,  85  111.  364;  a8  Am. 

enced.and  being  warned  by  the  vendor  Rep.    615    (leading    case);   Irving    v. 

not  to  enter  the  stall  because  the  mule  Thomas,  18  Me.  41S. 

would  kick,  made  the  purchase  relying  Thus,  In  Robertson  v.  Clarkson,  9  B. 

on  the   assurances  given   him    by  the  Mon.(Ky.)  so7,thehorBe8old  hadbadly 

vendor,  it  was  held  that  the  assurances  diseased  eves,  their  character  being  dls- 
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for  if  the  vendor  says  or  does  anything  with  an  intention  to  divert 
the  eye  or  obscure  the  observation  of  the  buyer,  even  in  relation 
to  patent  defects,  he  is  guilty  of  an  act  of  fraud.*  So,  also,  the 
rule  does  not  extend  to  cases  in  which  the  vendee  had  no  oppor- 
tunity to  examine  the  thing  sold.*  The  fact  that  the  vendee  at 
the  time  of  the  sale  was  aware  of  a  slight  defect  does  not  prevent 
his  recovery  upon  a  general  warranty,  where  he  can  show  a  breach 
of  it  in  respect  of  a  defect  other  than  that  of  which  he  was  aware.' 
Whether  any  alleged  defect  was  obvious  at  the  time  of  the  sale, 
and  consequently  not  covered  by  the  warranty,  is  a  question 
of  fact  to  be  determined  by  the  jury,  except  in  cases  where  the 
facts  are  too  plain  to  admit  of  reasonable  doubt.^  In  the  sub- 
joined note  various  cases  are  given  as  illustrating  and  applying 
the  rules  just  stated." 

XIV.   COItlTBDCTIOa     AVD    ZHnDtrUTATUm    or     WAmKUTOI-l. 
General  Sole  of  Coutruotioii. — Words  used  in  a  warranty  are  to  be 

soreneMof  theejCB  waadue  to  8  awltch  ou6  as   to   bring  tbe   ca«e  wilhin  tbt 

■troke  Inflicted  lome  weeks  preTioualy,  principle  applicuible  to   patent  detecU. 

and  that  the  eyes  were  rapidlj  getting  Tsbor  v.  Peters,  74    Ala.  90;  49  Am. 

well.    The  vendee  having  relied  upon  Rep.  804.     And  in  the  sale  of  t  ttetm 

theGerepresentationBitt  wag  lield  that  he  engine,  ■   detect  In   the    •team  cb«1, 

might  recover  upon  the  warranty,  since  readilj  discernible   on  taking  off  tbe 

the  horse's  ejes  were  really  diseased  so  lid,  is   not  B   latent   defect.    Diev  r. 

that  he  became  blind.  Edmunds,    60    Vt.    401;    6    Am.  SL 

I.  Cliadsey  -c.  Greene,  34  Conn.  j6i.  Rep.  121. 

9.  Where  it  appears  that  the  prop-  The   blindness  of  a  hone  In  one  eve, 

erty  purchased  was  not  present  at  the  where  the  organ  is  entirely  destro/«dB 

time  of  the  sale;   that  the   purchaser  conEtitutes  an  obvious  defect  Mireet- 

had  not  seen  It,  and  relied   entirely  on  son  i>.  Wright,  7  Bing.  603;  loE.C.L. 

the  vendor's  representations,   the  rule  355.     But  where   the   organ    remiins 

that  the  purchaser  is   bound   to   notice  apparently  perfect,  so  thai  tbe  cierciw 

patent  defects  does  not  apply.      Hanks  of  skill  and  a  careful   eiaminatiao  ire 

■D.  McKee,  a  Lltt.   (Ky.)  217;   13  Am.  necessary  to  detect  the  blindness,  iH» 

Dec.  365.  not  an  obvious  defect  of  which  the  ren- 

9.  Thus  the  fact  that  on  the  sale  of  a  dee  is  bound  to  take  notice.     House  v. 

mare  the  buyer  tinew  she  was  sllghtlj  Fort,  4  Blackf.  (Ind.)  396. 

lame,  will  not  prevent  his   recovering  A  horse's  habit  of  "cribbing,"  where 

for  a  breach  of   a  general  warranty  of  itcan  bedetected  by  a  slight  eiamini- 

aoundness,    on    proof    that   she     was  tion     of   the    animal's    mouth,   it  u 

afflicted  with  navicular  disease.      Hub-  obvious  defect    See  Dean  t>.  Horer, 

ton  V,  Plato,  3  Colo.  403.  33  Iowa  110. 

<.  QQHtlon   foi  tba  Jury. — Blrdseye  Sourness   or   unsoundness  in  ullcd 

V,  Frost,  34  Barb.  (N.  Y.)  367,  fish  in  barrels,  where  they  are  defecis 

B.  ninatratlTa  Ouai — What  kx*  Obrl-  which  may  be  detected  bj  smell  Him 

OUi  DafActi. — On  the  sale  of  a  patent  the  barrels  are  opened  and  inaptctrd, 

right  to  an  improved  churn,  which  the  are     patent    defects    within   the   rule 

vendor  himself  was  manufacturing,  and  where  the  sale  is  made  subject  to  Ibe 

a  specimen  of  which  he  exhibited  to  buyer's  inspection.    Vipond  v.  FindlsT 

the  purchaser,  stating  that  it  was  made  (Super.  Ct.),  7   Montreal  L.  Rep.  14]. 

of  juniper  wood,  when,  in  fact.   It   was  A  guaranty    that   county   wimati 

made  of  white  pine,  and  that  the  dasher  were  genuine  and  were  regularly  issned, 

was  nickel- plated,  and  would  not  dis-  made  upon  a  sale   to  a  citiien  of  in- 

color  butter,  when,  in  fact,  it  was  made  other  state,  Is  broken  by  want  of  the 

of  polished  iron,  which  would  discolor  seal  required  by  statute  to  be  on  thcni. 

milk  and  butter,  it  cannot  be  said  that  This  is  not  a  patent  defect  of  whicb 

tbe  dtfiTerence  in    the    appearance   ot  the  vendee  is  bound  to  take  notice, 

these  nibatances  is  ao  plain  and  obvl-  Smelzer  v.  White,  9I  U.  S.  390. 
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construed  according  to  their  natural  import ;  they  must  be  pre- 
sumed to  have  been  used  in  their  ordinary  sense,  that  is,  in  the 
sense  in  which  they  are  used  by  people  in  similar  connections; 
a  technical  meaning  is  not  to  be  given  them,  unless  it  can  be 
shown  that  the  parties  intended  to  use  them  in  their  technical 
sense.' 

The  warranty  is  not  to  be  extended  unduly  by  implication 
from  other  parts  of  the  contract  in  which  it  is  contained  ;  it  is  to  be 
given  such  a  construction  as  a  reasonable  and  unprejudiced  person 
would  place  upon  it,  and  is  not  to  be  taken  as  embracing  all  that 
the  vendee  might  have  construed  it  to  include  when  he  made  the 
purchase.' 

If  the  contract  is  in  writing,  the  question  of  whether  warranties 
exist,  and  of  the  interpretation  and  construction  of  those*  shown 
to  exist,  is  (or  the  court.  Proof  of  parol  warranties  cannot  be 
made  in  such  a  case,  and  the  rule  that  written  instruments  are 
to  be  construed  by  the  court  applies.'  And  even  where  the  con- 
tract is  not  in  writing,  but  its  terms  have  been  established  clearly 
by  parol  evidence,  the  extent  and  effect  of  the  warranties  are  to 


See  also  Troy  Laundrj  MachinerT  Co.  dence  of  a  warranty  tosiutain  a  verdict 

V.  Henry,  33  Oregon  233;   Scrogin  f.  for  the  pUlnliff.   Buckman  f.  Vlaney,  11 

Wood  <fowa,  1893),  54  S.  W.  Rep.  437.  Ark.  339. 

ThUB,  in  a  contract  of  gale  of  tobacco  9.  QnMUanfitTtlitOowt. — See  thegen- 
to  a manuracturer,  a  warrantj  that  the  era!  subject  dUcu Bud  in  Qubstiomsop 
tobacco  ta  in  "sound  order"  means  Law  and  Fact,  vol.  ig,  p.  646.  Sea 
•uch  order  ai  would,  with  ordinary  also  infra,  tt\\i  tMt,  Parol  Warranty 
care,  insure  the  sound  condition  of  the  WMtre  Conlracllt in  Writing;  Wason 
tobacco  at  the  time  of  its  arrival  at  (he  v.  Rowe,  16  Vt  515;  Brown  v.  B^low, 
place  where  it  is  to  be  manufactured,  10  Allen  (Mass. J  144;  Stroud  !>.  Fierce, 
And  for  a  reasonable  time  thereafter,  b  Allen  (Mass.)  416;  Randall  c.  Thorn- 
RcToolds  ».  Palmer,  ai  Fed.  Rep.  433.  ton,  43  Me.  316;  69  Am.  Dec.  56;  Hal- 
ApplloaUonsofthaBitla. — Where  the  lldaj  v.  Briggs,  15  Neb.  lit;  Behn  v. 
warrant/  upon  a  aale  of  a  reaping  ma-  Burness,}  B.  Sc  S.  7J1;  113  B.  C.  L.749. 
chine  Is  that  the  machine  is  a  "  good  Although  parol  evidence  is  not,  as  a 
Ip-ain -cutting  machine,"  upon  which  rule,  admissible  to  contradict,  varj,  or 
"  two  experienced  binders  will  bind  as  add  to  the  written  agreement,  Ihe  court 
much  grain  in  one  dav,  as  the/  could  may  look,  not  onljr  to  the  language  of 
on  the  ground  in  two,  etc,  the  words  the  correspondence  by  which  the  trans- 
"experienced  hinders"  are  to  be  taken  action  was  made,  but  also  to  the  sub- 
as  meaning  those  accustomed  to  do  ject-matter  of  the  agreement  and  the 
•uch  work  and  having  the  requisite  surrounding  circumstances,  in  order  to 
knowledge,  and  not  necessarily  Uiose  be  placed  as  nearly  as  possible  In  the 
who  were  experienced  in  binding  on  position  in  which  the  contracting  par- 
that  particular  machine.  Gammar  v.  ties  were  when  they  entered  into  the 
Bor^aln,  27  Iowa  369.  agreement.     Dayton   v.  Hooglund,  39 

Tlie  words '■  1  warrant  and   defend,"  Ohio  St.  671. 

used  in  the  sale  of  a  chattel,  mean  a  war-  3.  See  Dickson  v.  Zizinia,  to  C.  B. 

rantv  of  soundness  as  well  as  of  title.  601;  70  E.  C.  L.  600;  15  Jur.  359.     In 

Duff  r.  Ivy,  3  Stew.  (Ala.)  140.  this  case,  the  vendor  sold  a  cargo  of 

In  an  action  for  the  breach  of  war-  corn  then  shipped  at  Orfano  on  board 

raoty  of  a  horse,  the   proof  was   that  a  vessel,  at  a  certain  price,  including 

when  the  defendant  swapped  the  horse  freight  lo  Cork,  with  a  stipulation  that 

to  plaintiJT,  he  told  him  that  "one  of  the  the  quality  of  the  corn  was  equal  to  the 

horse's  eyes  was  blind,  but  that  the  other  average  of  the  shipments  of  S.  thatfeft- 

eye  was  as  good  as  any  other  bone's."  son,  and  that  the  corn  had  been  shipped 
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be  determined  by  the  court.*  It  is  the  jury's  province  to  say 
what  were  the  terms  of  the  contract  where  they  are  in  dispute, 
but  their  construction  is  for  the  court.*  When  the  contract  is 
wholly  in  writing,  therefore,  there  is  no  occasion  for  the  excrdse 
of  the  jury's  functions.  Some  cases  consider,  however,  that  in 
oral  contracts  it  is  for  the  jury  to  say  whether  certain  representa- 
tions amount  to  a  warranty,  since,  in  many  instances,  it  is  a  ques- 
tion of  the  intention  of  the  parties.* 


condition  for  a  ioreign  voyage,  but  that  bj  h[ni   tor  B  or    for  C?     The   jury 

it  was  onl}'  warranted  to  be  in  a  good  answered  the  fint  and  third  questiani 

and  meichantable  condition  generally,  in  the  negative,  the  Mcond  in  the  it- 

without  reference  to  its  fitness  for  the  firmative,  and  at  to  the  last,  th»t  the 

purpose  for  which  it  was  bought.    Bull  mare  was  not  received   back  bj  A  od 

i>.  Robinson,   10   Eich.   343;   31    L..  J.  B's  account ;   and  a -verdict  was  there- 

Exch.  165.  upon    entered   for  B.    The  court,  on 

The  case  of  Walker  i'.  Milner,  4  F.  appeal,    directed    a    new  trial  on  the 

&  F.  74J,  was  an  action  by  a  tradeaman  ground   that    the   proper  question  to 

against  the  manufacturers  of  an  iron  leave  to  the  jury  was,  whether  it  «u 

safe,  for  the  breach  of  an  alleged  war-  part  of   the  contract   that   the   miie 

ran^  that  it  wai  strong  enough  Co  re-  should  be  returned  If  she  proved  un- 

tist  all  attempts  that  might  be  made  to  sound.     Foster  v.  Smith,  iS  C.  B.  156; 

force  it  open.     The  proof  was  that   It  86  E,  C.  L.  155, 

had  been  broken  into  by  burglars  more         t.  ProTlnea  of  tba  Jvry. — Patrick  d. 

than  aix  years  after  the  sale  and  de-  Leach,  8  Neb,  530.     Thus,  in  Tuttler. 

livery,  and   there  was  some  evidence  Brown,  4  Gray   (Mass.)  4J7:  6^  Am. 

that  it  was  broken  open  easily,    and  Dec.  So,  which  wai  ■  case  of  the  sale 

that  it  was  far  less  strong  and  secure  of  a  cow,  the  buyer  remarked :  "  Yoa 

than  it  ought  to  have  been.     It  was  said  she  was  all  right?"  to  which  the 

held  that  the  warranty,  as  an  absolute  sellcrreplied:  "Welt,sbe  isillrighl."  It 

warranty    of  perfect    security    (or  all  was  held  that  evidence  of  this  conver- 

time  to  come,  was  one   so  extensive,  sation   was  competent  as  showing  tn 

evenif  it  would  be  valid,  that  it  required  admission  of  a  warranty  at  the  lime  of 

very   strong   evidence    of    an  express  the  sale ;  that  whether  it  amounted  10 

warranty  to  that  extent,  and  was  not  a  warranty  or  not  was  for  the  jury  to 

■ustained  by  proof  of  mere  reprcEenta-  say.     The  same  view  is  taken  in  CM' 

tions  that  the   safe    would  be  strong  gar    v.   Chamberlain,     14   Wis.    iffi; 

enough  to  resist  burglars.  Boothby  i'.  Scales,  37  WU.  616;  Con- 

1.  Short    V.    Woodward,     13    Gray  noble  i^,  Clark,  38  Mo.  App.  476.    In 

(Mass.)  86.  McClintock   r.  Emick,  87  Ky.  167,  tbf 

3.  Kankakee  Stone,  etc.,  Co.  v.  court  said:  ''We  are  aware  that  some 
Ugrow,  36  III.  App.  44^.  In  the  case  of  cases  seem  to  draw  a  distinction  be- 
Fosterv.  Smith,  1 8  C.  B.  i;6;  86  E.  tween  written  and  parol  conlncts, 
C.  L.  155,  A,  as  agent  of  B,  sold  a  holding  that  if  the  contract  be  In  writ- 
mare  Co  C,  and  having  no  express  ing,  it  is  for  the  court  to  sav  vhethet 
authority  from  B  to  warrant  her,  re-  there  was  a  warranty ;  but  if  in  psfol, 
fused  to  do  so,  but,  at  the  lime  of  the  that  is  for  the  jury  to  dcterniine.  We 
tale,  told  C  that  "  if  the  mare  was  not  see  no  reason  for  this  distinctioa  vhrre 
all  right,  she  was  not  his."  C  there-  it  is  clear.  In  the  case  of  an  oral  con- 
upon  paid  the  price  which  was  received  tract,  that  the  vendor  has  warranted 
by  B.  The  mare  having  proved  to  be  the  condition  of  the  property,"  On  a 
unsound,  C  returned  her  to  A  and  parol  warranty  of  the  soundneu  of  an 
sued  B  for  a  return  of  the  money  paid  EWiimal,  it  is  for  the  jury  to  decide  what 
for  her.  The  trial  jud^  left  the  fol-  Is  embraced  therein  ;  and  on  thatqoe*- 
lowing  questions  to  the  jury:  Was  the  Cion  the   qualities  and  u 
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Where  the  warranty  is  specifically  of  a  particular  quality  or 
against  certain  named  defects,  there  is  an  implied  exclusion  of 
any  warranty  as  to  other  qualities  or  defects.*  But  where  there  is 
a  mere  agreement  to  warrant,  the  warranty  embraces  all  defects, 
whether  known  to  the  seller  or  not,  unless  they  are  obvious  at 
the  time  of  the  sale.* 

The  warranty  must  be  considered  as  relating  to  the  time  of 
the  sale,  that  is,  when  the  transfer  of  title  took  place,  and  not  to 
the  time  of  deliverj'.'  This  is  ordinarily,  though  not  necessarily, 
at  the  time  the  transfer  of  possession  is  made.  Thus,  in  the  case 
of  a  contract  for  the  sale  and  delivery  of  goods  f.  o.  b.,  the  war- 
ranty is  to  be  construed  as  relating  to  their  state  at  the  time  of 
their  delivery  at  the  point  of  shipment,  and  not  at  the  time  the 
contract  was  entered  into.* 

3.  Coutmction  of  Partioolar  Warrantiei. — No  precise  rules,  other 
than  the  general  principles  just  stated,  can  be  laid  down  for  the 

Intended  to  be  embraced  in   tbe  war-  (Ala.)  133;  Leopold  v.  Van  Kirk,  39 

Tttiity.  Thornton  ti.  Thompson,  4  Gratl.  Wis.  i;48. 

(Va.)iai.  SeeaUoHumphreysr.Com-  B.  Wuruitr    Unit  Be  OonatmMI  U 

line,  8  Blackf.  (Ind.)  S'^  1  Williams  v.  ««1't'"g  to    Tims    of    Bala.— Price    v. 

Cannon,  9  Ala.  348;  SteamcEU.Erwin,  Barr,  Litt.  Sel.  Cas.  (Kj.;  316;  Luthr 

loIred.fN.Car.)  126;  Figge  p.  Hill,6i  v.  Waterbury,  140  lit.  6&(;  Blcwitl  v. 

Iowa  430.  Evans,   43    Miss.   804;    Whit  worth   -u. 

Whether  an  affirmation  by  the  vend-  Carter,  43  Miss.  61;  Postel  v.  Oard,  i 

or,  made  at  tbe  time  of  the  sale,  was  Ind.  App,  252.     Thus,  where  Ihe  eon- 

the  mere  expression  of  opinion,  or  the  tract  for  the  sale  of  twine  for  future 

poBitive  assertion   of   a   fact   intended  delivery  contains  a  warranty  that  "thit 

and  understood  as  a  warranty,  Is  for  twine  is   in   good   condition   and   is   a 

tbe  determination  of  the  jury.     Brad-  merchantable    article,"    the    warranty 

ford  V.  Bush,  10  Ala.  386;  Hawkins  i^.  refers  to  the  condition  of  the  twine  at 

Peraberton,  ;i  N.  Y.  199;  44  How.  Pr.  the  date  of  the  contract  and  not  at  the 

(N.  Y.)ioi;   10  Am.  Rep.  595.     Thus,  time    fixed    for    delivery.      Luthy    v. 

where  the  vendor,  upon  the  sale  of  a  Waterbury,  140  111,  664. 

colt,  remarked :  "  He's  sound  and  will  Part  of  the   price   due   on   the   sale 

make  a  good  horae,"  his  words  did  not  of  a  alave  was  paid  at  the  time  of  the 

necessarily  amount  to  a  warranty,  but  sale  and  a  receipt  for  it  taken;  on  the 

it  should   be   left   to  tbe  jury   to  find  payment  of  the  balance,  a  bill  of  sale  was 

whether  it  was  the  understanding  of  given   warranting   his   soundness.      It 

the  parties  that  they  were  to  act  as  a  was  held   that   the   warranty   referred 

warrmnty.     Duffee  *.   Mason,  8  Cow.  only  to  his   soundness   at  the   time  of 

N.  Y.  35.  the  sale.     Brown  v.  Frazier,  3   Mill's 

In  an  action  for  a  breach  of  warranty  Const.  (5.  Car.)  413. 

bj  the  vendee  against  the  vendor   of  In  an  action  on  a  warranty   in  the 

certain  goods,  who  has  warranted  them  sale  of  goods  shipped  from   a  distant 

to  be  of  a  particular  denomination,  but  point,  the  vendee  having  no  opportu- 

not  according  to  sample,  it  is  a   proper  nity  of  testing  the  quality  oE  the  goods 

question  for  the  jury  as  to  whether  the  at  the  place  of  delivery,  evidence  was 

amount   of   adulteration  in   the  goods  admisBible   to    show    the   bad   quality 

supplied  is  such  as  to  alter  their  dis-  of  such  goods  when  received,  together 

tinctive  character.     Wleler  v.  Scblliizi,  with   expert  testimooy    to    show    the 

I?   C.  B.  619 ;  84  E,  C.  L.  617 ;  35  I',  means  used  for  their  preservatioT 


j.  C.  P.  89.  that  if  good  when  shipped  they  ought 

1.  Jackson  V.  Langston,  61   Ga.  392;  to  have  remained  so.    Ryan  u.  Ulmer, 

International   Pav.  Co.   v.   Smith,    17  108  Pa.  St.  333 ;  56  Am.  Rep.  110. 
Mo.  App.  264.      See    infra,    this    title,  4.  Drews  v.  Ann  River  Lining  Co^ 

Exfresj  and  Implied  iVarranlUs.  S3  Minn.  199,     See  also  English  t'.  Spo- 
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construction  of  all  the  peculiar  contracts  arising;  the  drcum- 
stances  of  the  whole  case,  the  character  of  the  transaction  and  of 
the  particular  article  sold,  including  the  usage  of  trade  in  the  sale 
of  such  articles,  must  control  the  interpretation.^ 

1.  InaMneai — In  falai  of  HonM.— In  v.    Oeborne,    63    Iowft99;    Fuller   r. 

Willardi'.Stevens,a4N.H.27i,tbecon-  Schroeder,  20  Neb.  631;   Aiiltm«D  v. 

tract wsk:  "J.  W.  boughtone  redhorse.  Stichler,  ]i  Neb.  71. 

■ix_vearsold, which  I  warrant«ound  and  Where   a ,  machine  told  as  a"MH' 

kind."    The  court  held   that   Che   age  binding  harveiter"  is  warranted  to  be 

was  a  mere  matter  of  description,  and  capable  of  "  cutting  "  a  certain  number 

that   the  warranty  extended   only    to  of  acres   per  dav,   the    "cutting"   in- 

Eoundnesi  and  kindness.     Id  this  case  eludes  the  binding.     Osborne   r.  Mc- 

the  jury  allowed   damages  also   for  a  Queen, 67  Wi^  391. 

breach  of  the    supposed    warranty  o£  In    McCormick    Harvesting  Mach. 

age.     It    was   held   that   the   plaintiff  Co.  r.  Brower  {Iowa,   1893),  35  K-  W. 

might  have  judgment  on  the  verdict  if  Rep.  ^37,  the  contract  of  sale  of  a  bu- 

he  would  remit  the  amount  which  he  vesting  machine  provided  that  the  mi- 

had    been    improperly   assessed    for  a  chine  was  "  warranted  to  be  well  made, 

breach  of  the  supposed  warranty  of  age.  of    good    material,    and  durable  with 

So  in  Budd  v.  FairmaneT,8  Bing.  ^;  proper  care.  If,  upon  one  day's  trill, 
34  E.  C.  L.  231 ;  5  C.  &  P.  78;  21  E,  C.  the  machine  sbonld  fail  to  work  well. 
L.  217,  where  the  writing  was"Rec'd  the  purchaser  shall  give  Immedlite 
of  B.  £10  for  a  gray  tour  years  old  colt,  notice  to  the  company,"  etc  It  wu 
-warianted  sound,''  the  warranty  was  held  that  the  terms  as  stated  did  not 
held  to  be  restricted  to  the  soundness  confine  the  warranty  to  the  condition 
of  the  animal  and  not  to  include  its  age.  of  the  machine  as  being  "well  made 
See  Richardson  v.  Brown,  i  Bing.  344;  and  durable,"  but  embraced  an  under- 
8  E.  C.  L.  540.  Likewise,  in  Wason  v.  taking  that  the  machine  would  work 
Rowe,  16  Vt.  535,  a  bill  of  sale  of  a  well.  See  also, generally.  Fairfield  p. 
horse,  in  these  words  :  "T.  W.  bought  Madison  Mfg.  Co.,  38  Wis.  346. 
of  E.  R.  one  bay  horse,  iive  years  old  maalMOfOtbSTlUobliieTr.— SeeVan 
last  July,  considered  sound,"  signed  by  Winkle  i'.  Wilkins,  Si  Ga.93;  11  Am, 
St,  Rep.   299;  Latham   v.  Shipley,  86 


wa  543.     A  warranty  that  ■ 


sidered  not  to  amount  to  a  warranty  of  press  will  press  "  at  the  rate  of  eiilT 

the  soundness  of  the  horse,  bales  per  hour,"  is  not  to  be  conttiucd 

"Received  as  a  warranty  that  it  will  press  at  tbst 

irblackhorse,  rate  for  ten  hours  every  day,  but  only 

rising   nve  years,    quiei    to    ride  and  for  a  limited  time,   since  it  is  not  prt- 

drive,  and  warranted  sound  up  to  this  sumed  that  such  machines  are  to  be 

date,  or  subject  to  the   examination  of  operated  to  the  utmost  limit  of  their 

a  veterinary  surgeon,"  was  not  a  war-  capacity      continuously.       Haslehunt 

ranty  that  the  horse  was   quiet  to   ride  Compress,   etc.,   Co.  v.   Boomer,  etc, 

and  drive.     Anthony  v.  Halstead,   37  Compress  Co.,   46   Fed.    Rep.  S113;  i 

L.T.  N.  S.  433.  C.  C.  A.  103;  J  U.  S.  App.  139. 

Where  the  warranty  was  stated  In  Contractors,  In  agreeing  to  furnish 
these  terms:  "To  be  sold,  a  black  geld-  machinery  "adapted  to  and  suitable 
ing,  five  years  old;  warranted;"  it  must  for  a  tioal,  and  that  will  drive  her  from 
be  considered  as  applying  to  soundness  twelve  to  fifteen  miles  an  hour,"  do 
only,  although  some  ambiguity  might  not  undertake  to  furnish  machinerj 
be  occasioned  by  the  particular  struc-  that  would  propel  her  "  as  she  was"  it 
ture  of  the  sentence.  Richardson  v.  that  speed,  l>ut  only  machinery  ade- 
Brown,  I  Bing.  344  ;  8  E.C.  L.  540.  quale  to  propel  a  boat  of  her  siieatthst 
A  representation  made  on  the  sale  of  speed  ;  they  are  not  liable  for  her  spf- 
a  horse  that  the  animal  is  fourteen  Rciency  for  the  machinery  after  it  i» 
years  old,  is  a  warranty  that  he  Is  no  put  in.  Fisk  v.  Tank,  11  Wis.  vfi- 
older,  Burge  v.  Strobe:^,  43  Ga.  89,  A  contract  to  "  furnish  a  steam  boil- 
In  Bales  of  Bsap«rB  ana  Barysatara. —  er  suitable  to  the  engine,"  and  a  de- 
See  Harvest,  vol.  9,  p.  304;   Wendall  livery,  under  such  contract,  of  a  boiler. 
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/  that  tt  Is  auit-  flrst  under  a  new   patent,  on  plans  to 

able  for  the  purpose   proposed.    Street  be  approved  by  the  patentee,  with  a 

V.  Chapman,  39  Ind.  143.  warranty  for  the  workmanship  and  ma- 

A  purchaser  contracted  with  a  deal-  terials  of  his  own  shop,  but  expressly 

er    for    the    purchase   of  a   windmill,  excepting  from  the  warranty  the  holler 

tank,  and  fixtures,  the  whole  being  an  and  other  parts,  bought  from  oulaide 

appliance     for     drawing    and    storing  parties,  and  the  working  of  the  machine 

water    for    the  use  of  stock.     On  the  as  a  whole,  the  relative  capacity  of  the 

contract   were   Indoraed   certain    war-  boiler  and  the  engines  is  not  within 

ranties  of  "  the  within  ordered  wind-  the  warranty  of  the  workmanship,  and 

mill."     The  court  considered  that  the  the  contractor  Is  not  liable  for  an  error 

warranty  should  be  construed  in  the  therein.     Cyclone   Steam  Snow  Plow 

light  of  theturrounding  circumstances,  Co.   v.  Vulcan   Iron    Works,   51   Fed. 

and  therefore  held  that  it  Included  the  Rep.  930;  3  C,  C.  A.   353;    16   U.   S. 

whole  plant,  the  tank,  pump,  and  appli-  App.  3S7. 

ances,  and   not   merely    the    windmill  Omrfofla  at  Baa.— A   contract   to   sell 

alone.     Fairbanks  i>.  UeLlssa,  36  Mo.  1,170  balesofgambler,  "nowon  passag;e 

App.  711.    For  a  similar  case,  see  Ray-  from  Singapore  and  expected  to  arrive 

nor  V.  Bryant,  43  Kan.  493.  in  London,  viz.,  per  Ravenicraig,  805 

In  acontract  for  the  sale  and  delivery  bales,    per    Laiiy   Agnes,  365   balec," 

of  a  patent  diamond  drill,  the  proviso  amounts  to  a  warranty  that  the  goods 

that   the  machine  was  "to  be  complete  were  then   on   passage.     Gorrissen  v. 

In  everything  for  working"  is   not  an  Perrtn,  3  C.  B.  N.  S.  681  ;  89  E.  C.  L. 

express    warranty    that    the    machine  681 ;  3  Jur.  N.  S.  867. 

would  do  the   work  for  which   it  was  The  case  of  Johnson  v.  MacDonald, 

purchased,    but   means   only   that  the  9  M.  &  W.  600  ;  6  Jur.  364;  13   L.  J. 

machine,    such  as  it  was  in  principle  Exch.  99,  was  an  action  on  the  foUow- 

and    range    of   usefulness,    should   be  ing  bought  and  sold  note;  "Sirs:  We 

delivered  fully  equipped  and  prepared  have  this  day  bought,foryourBCCount, 

to  do  what,  in  principle,  it  was  capable  from  M.  &  Co.,  a  hundred  tons  of  ni- 

ol   doing.      McGraw    v.   Fletcher,  35  trate  of  soda,  duty  paid,   to   arrive  ex 

Mich.  104.  Daniel  Grant,   to   tie   taken  from   the 

Where   milling  machinery   Is    war-  quay  at  landing,  weights,"  etc.,  signed 

ranted   to   make  flour  "to   latiify  the  bj  the  buyer's  brokers.     Atthebottom 

trade"  of  the  party  to  whom  it  is  sold,  of  the  note  and  below  the  signatures 

the    "trade"   meant  is  the  trade  in  and  was  this  memorandum:  "N.B.  Should 

around   the  place   where  the    mill    is  the  vessel  be  lost,  this  contract  to  be 

situated.     Knowlton  v.  Oliver,  aS  Fed.  void."     It  was   held  that  this  did   not 

Rep.  ji6.  amount  to  a  warranty  that  the  nitrate 

In  thecase  of  McGowan  r.  American  of  soda  should   arrive   by  the   Daniel 

Pressed  Tan  Bark   Co.,  I3i  U.   S.  575,  Grant,  but  that  ft  was  a  contract  of  sale 

the  contract  called  for  machinery  ca-  in  the  double  event  of  the  ship's  arrival 

pable  of   applying  a  pressure  of  1,500  with  the   nitrate    of   soda    on    board. 

'     a  bale  of  tan  bark.     It  was  held  Johnson  v.   MacDonald,   9   M.    "-    "' 


that  the  warranty  was  broken  unless     600.     See  also  lasigi  r.  Rosentein  (Su- 
the  machinery  furnished  was  such   as     preme  Cl.),  io  N.  Y.  Supp.  491. 
would    work    efficiently,   and    be    ca-         A  contract  for  the  sale  in  London  of 


pable  of  continuous  operation  for  the     a  cargo  of  T.  wheat,  then  lying  afloat  ai 
ordinary  duration  oE  such  mechanism     Queenstown  in  Ireland,  contained   the 

constructed  for  similar  uses,  and  be  able    following  provlsionB:  '"  '       ""      ''  


iupply  a  pressure  of  1,500  tons   to    dispute,  this  contract  not  to  be  void,  : 
Wefi ''    -  •      •    ■  .       ■■ 

ably  careiul  management.  factors  mutually 


every  bale  for  the  length  of  time  stich     being  agreed  by  the  buve 
machinery  should  work,  under  reason-     to  leave  the  same  to  two   London  c 


I    agreement  to  furnish   "a  first-  pire,  and  to  be  bound  by  their  decision, 

class  machine"  does  not  mean  the  best  The  cargo   is   accepted   on  the  report 

machine   made   by    the    manufacturer  and  samples  of  Scott  &  Co.,  ofQueens- 

who  makes  the  agreement,  but  means  town."     It   was   held   that   this   latter 

a  flrst-clasa  machine  as  compared  with  ntlpulation   amounted    to    a    warranty 

those  in  general  use.      Van  Winkle  v.  that  the  bulk  was  equal  to  the  report 

Wilkins,  81  Ga.  93;  1 2  Am.  St.  Rep.  199.  and  samples,  and  was  not  merely  a  rep- 

Wbere  a  contractor  agrees   to  con-  resentation  that  the  report  wasthegen- 

■truct    an    experimental    engine,    the  nine  report  of  Scott   Sc   Co.,   and  the 
79S 
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X7.  Fuoii  Waxkutt  Whxu  Coin&CT  la  Of  WunvB— 1.  The 

General  Kale. — It  is  a  general  rule  that  parol  evidence  cannot  be 
admitted  to  control,  vary,  add  to,  or  contradict,  the  tenns  of  a 
written  contract.*  When,  therefore,  the  contract  of  sale  is  in 
writing,  its  terms  are  conclusive  as  to  the  existence  and  extent 
of  express  warranties  made  before  or  at  the  time  of  the  sale, 
and  evidence  of  oral  agreements  cannot  be  admitted  to  set  up 
additional  warranties  or  to  vary  those  existing.  The  parties  must 
be  presumed  to  have  included  alt  the  terms  of  the  agreement 
in  the  written  instrument,  and  the  written  warranty  cannot  be 


■amples  taken  bv  tbem.  Russell  v.  The  words  "eveiy  piano  warnaled 
Nicolopulo,  8  C.  B.  N.  S.  363 ;  98  E.  C.  for  five  yean,"  contained  in  a  contract 
L.  362;  8  W.  R.  415.  See  also,  in  thia  of  sale  of  pianos  bj  the  Rianuraclurrr, 
"'  '  "    °~     constitute  ■  warranty  that  each  piano 

sold  has  no  Inherent  defect,  either  ol 
tnaterials  or  workmanship,  which  vilt 
cause  it  to  break  or  give  waj  williiii 
five  yean  after  the  sale ;  but  thev  A) 
not  warrant  the  Gtjle  or  grade  a(  the 
instruments.  Snow  v.  Schomacktf 
Mfg.  Co.,  69  Ala,  iii;  44X01.  Rep.jo9. 
,?... . ._  ,[,^  plaintiff  sold  wine  to  the 


connection,  Vernede  v.  Weber,  i  H.  & 
N.  311;  35  L.J.  Each.  326;  Simond  t>, 
Braddon,  3  C.  B.  N.  S.  334;  89  E.  C.  L. 
314;  3  Jur.  N.  S.  719;  /°nea  ^-  Clarke, 
J  H.  &  N.  735;  37  L.  J.  Exch.  :6s,  '" 
which  the  term  "  fair  average  quality," 
In  warranties  of  cargoes  of  goods,  is 
construed. 

s  of  OauitmoUaii.' 


gunnj  bags  to  arrive  by  ship,  that  they 
shall  "average  440  pounds  gross  per 
bale  or  no  Gale,  buyer's  option,"  con- 
stitutes a  warranty  only  agaii  '  "  " 
ciency  in  weight,  and  the  coi 
not  voidable  on  account  of  their  aver, 
aging  nearly  450  pounds.  Whitney  v. 
Thacher,  117  Mass.  ^23.  See  "' 
Codnian,  I  Allen  (hlass.)  377. 

A  warranty  of  certain  plov 
under  a  written  agreement,  whi 
ther     ^-'    '       ■'■-    --^-- 


of  sale  of  350     defendant  "tobedetive 


able  order,' 

the  defendant  "within  three  dsys  liter 
the  delivery,"  there  was  no  warrantr 
of  the  quality  of  the  wine,  further  lliui 
to  allow  the  defendant  three  dayt  in 
which  to  satisfy  hlniEcIf  that  the  wine 
erchantable.  Gentilli  t:  Staracc, 
133  N.  Y.  140,  affirming  14  N.  Y. 
Supp.764. 

See  also,  for  various  cases  in  wDtcb 
particular  contracts  and  warranties 
vtded  for  the  shipment  of  have  been  construed,  Park  r.  Morris 
others' from  time  to  time,  as  the  de-  Aie,  etc..  Co.,  41  How.  Pr.  (N.  Y.  So- 
mands  of  trade  In  the  territory  deaig-  preme  Ct.J  iS;  ZabriEkie  i>.  Central  Vt. 
nated  should  require,  is  cq. extensive  R.  Co.,  131  N.Y.  7l,a^rwi'ii^  13  N.Y. 
with  the  agreement  and  applies  to  all  Supp.  73^,  which  was  asaleof  coal;  and 
plows  furnished  under  it.  Gale  Mfg.  Galbreat'h  v.  Condon,  48  KiD.  74S, 
Co.  V.  Crlbb,  53  Wis.  414.  which   was  a  sale  of  corn  to  be  deliv- 

A  contract  WB8  made  for  the  sale  of  ered;  Kearlyr.  Duncan,  i  Head(TrDn.) 
a  quantity  of  "Scott  &  Co.'s  mess  397;  BIythe  v.  Speake,  13  Tex.  429. 
pork,"  and  it  appeared  by  the  evidence     Durtee    -d.    Ncwkirk,    83    Mich.  532; 


of  mercantile  men  that  Scott  it  Co, 
were  accustomed  to  prepare  and  manu- 
facture pork  of  a  superior  quality, 
which  Insured  it  a  premium  in  the 
market.  It  was  held  that  the  warranty 
was  not  satisfied  by  supplying  pork 
which  had  merely  passed  through  the 
hands  of  Scott  &  Co.  as  consignors, 
and  which  bore  their  brand  mark,  but 
that  it  meant  pork  of  their  manufac- 
ture. Powell  I'.  Horlon. 3  ilodges  is; 
1  Blng.  N.  Gas.  668 ;  19  E.  C.  L.  453  ;  3 
Scott  tio.  See  also  Rusiell  v.  Nicolo- 
pulo, 8  C.  B.  N.  S.  363 ;  98  E.  C.  L.361. 


Whittler  Mach.  Co.  v.  Graffam,  i_ 
Mass.  415;  Powell  r.  Horton,  1  Hodgct 
13;  3  Bing^  N.  Cas.  668;  39E.C.L. 
451 ;  and  Towerson  u,  Aspatria  Agri- 
cultural, etc.,  SoCt  37  L.  T.  N.  S. 
176,  where  correspondence  in  negotia- 
tions for  the  sale  of  fertilizer  was  tOD' 
Strued  ;  Kirby  f.  Wright,  3  Mvl.  &  K. 
131;  Bowring  v.  Stevens,  3  C.  i  P. 
337;  13  E.  C.  L,  157;  Pearson  r, 
Wheeler,  1  R.  &  M.  303. 

1.  See  Parol  Evidekcb,  vol.  17.  p. 
430;  I  Greenleaf  oa  Evidence  (14th 
ed.j,  4  a7s. 
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CoatTMt  Is  la  Writbiff. 


lim[ted,  extended,  or  varied  by  parol  proof.*  And  this  rule  applies 
where  the  writing  contains  only  a  warranty  of  soundness,  and  the 
parol  evidence  relates  to  a  warranty  of  title  * 


puTchase-monej,  and  a  warranty  of 
title,  parol  evidence  ia  inadmiMibfe  to 
prove  an  additional  parol  warranty  of 
the  lOundnCBS  of  such  chattel.  Rodgers 
»,  Perraalt,  41  Kan.  385 ;  Johnson  v. 
Poweri,  65  Cal.  179. 

A  written  contract  \>y  which  a  per- 
son agrees  to  furnish  another  with  "a 
No.  3  size  refrigerating  machine,  as 
constructed  by  the  contractor,  to  be  put 
up  and  put  In  operation  in  the  brewery 
of  the  buyer,"  Is  a  complete  and  un- 
ambiguous contract,  and  parol  evi- 
dence ia  not  admissible  to  show  an 
illeged     collateral   warranty   that   the 


f  Onl   TuTuitr  Inad- 
mlMlbl«  wii«i«  OontTKot  Ii  In  THtliLS. — 

Galpin  v.  Atwater,  29  Conn.  93;  Mul- 
laln  r.Thomas,  43  Conn.  353,  Graham 
V.  Elcaner,  j8  111,  App.  369;  Shepherd 
V.  Gilroy,  46  Iowa  193  ;  Mast  v.  Pearce, 
58  Iowa  579;  43  Am.  Rep.  111;;  Nich- 
ols v.  Wyman.  71  Iowa  160;  Barrettv. 
Wheeler.  71  Iowa  663;  Willard  v. 
Ostrander,  46  Kan,  591 ;  McMuHen  v. 
Carson,  48  Kan.  263;  Rice  f.  Forsyth, 
41  Md.  389;  Salem  India  Rubber  Co, 
V.  Adarns,  13  Pick.  (Mass.)  158;  Board- 
man  V.  Spooner,  13  Allen  (Mass.)  353; 
S  Am.  Dec,  196;  Frost  i^.  Blanchard,  97 
ass.  ly;  McCray.  etc.,  Co.  o.  Wood  tnschineahi 
(Mich.  1894),  58  N.W.  Rep.  310;  Nichols  tity  of  air  at  a  cerUin  temperature;  since 
V.  Craadall,  77  Mich.  401 ;  Rumely  t:  that  would  add  another  term  to  the 
Emmons,  85  Mich. 511 ;  Jones  II.  Alley,  written  contract.  Seltz  n.  Brewers' 
iVMinn.  393;  Thompson  v.  Ltbby,  34  Refrigerating  Mach.  Co.,  141  U.  S. 
Hinn.  374;  Bradford  t>.  Neill,46  Minn.  510.  So  of  an  instrument  in  the  form 
347  ;  Naumberg  v.  Young,  44  N.  J.  L..  of  a  receipt  for  goods,  specifying  kinds, 
"  "      .■      .-  numbers,  prices,  and  total  value,  all  in 

the  handwriting  of  the  receiver  and 
upon  which  the  other  party  Indorses 
money  paid  at  the  time ;  it  is  a  con- 
tract of  Bale  and  cannot  be  added  to  or 
varied  by  parol  evidence.  Schulti  v. 
Coon,  ^i  Wis.  416;  37  Am.  Rep.  839. 

In  McQiiaid  v.  Ross,  77  Wis.  470, 

the  sale  was  by  a  writing   which,  after 

staling  at  length  the  animal's  pedigree, 

concluded:  "I  have  this  day  sold  the 

named  bull.     .     .     ,     I    hereby 


?7i  ;  Pender  v.  Forbes,  i  Dev.  &  H. 
N.  Car.) 350;  Woodr.Aahe,  I  Strobh. 
(S,  Car.)  407;  Stuckv  v.  Clyburn,  i 
Cheves  (S,  Car.)  i8'6;  34  Am.  Dec, 
59o;Porcher  v.  Caldwell,  i  McMull. 
(S.  Car.)    329;    Reed  v.    Wood,  9  Vt. 

385;  Merriam  v.  Field,  34  Wis.  640;     certify  the  above  pedigree 
Randall  «.  Rhodes,  i  Curt.  (U.  S.)  90;    As  this 


1  l>e  Iru 


Chandler  v.  Thompson,  30  Fed.  Rep. 
38;  DeWilt  V.  Berry.  134  U,  S.  306; 
Chanter  v.  Hopkins,  4  M.  &  W.  399; 
Hamor  i>.  Groves,  15  C,  B.  667;8oE. 
C.  L,  667.  Compare  Coizina  v.  Whit- 
taker,  3  Stew.  &  P.  (Ala.)  332  ;  Fisher 
V.  Pollard,  3  Head  (Tenn.)  314;  75  Am. 
Dec,  740.  See  also  Parol  Evidenck, 
vol,  17.  p.  435. 

"  Whenever  there  Is  a  sale,  and  either 
■  bill  of  sale  or  a  sale  note  is  given,  the 
bill  or  sate  note  is  the  evidence  of  the 
contract  and  cannot  be  varied  by  parol 
evidence.  The  cases  of  Hodges  v. 
Drakeford,  i  N.  R.  170;  Rolleston  v. 
Hibbert,  3  T.  R.  406,  and  Gardiner  v. 
Gray,  4  Campb.  144,  fully  establish  this 
principle."     Reed  v.  Wood,  9  Vt.  387. 

Where  a  sale  Is  consummated  by  a 


ranty  beyond  what  the  law  would 
imply,  parol  evidence  was  Inadmissible 
to  prove  a   warranty   against   sterility. 

In  the  case  of  Powell  v.  Edmunds,  I3 
East  6,  a  sale  of  growing  timber  was 
made  by  auction,  on  printed  conditions 
of  sale  which  did  not  state  anything  as 
to  the  quantity.  Parol  evidence  was 
offered  that  the  auctioneer  at  the  sale 
warranted  the  quantity.  The  evidence 
was  rejected.  iJord  Eilenborough  said  : 
"  If  the  parol  evidence  were  admissible 
In  this  case,  1  know  of  no  Instance 
where  a  party  may  not,  by  parol  testi- 
mony, superadd  any  term  to  It  written 
agreement,  which  would  be  setting  aside 
all  written  contracts  and  rendering  them 
of  no  effect." 

a.  Pender  v.  Forbes,  i  Dev.  &  B,  ( N, 
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2.  Ezoeptiont  to  tba  Enle. — The  two  principal  exceptions  to  the 
rule  excluding  parol  evidence  in  this  connection,  are  where  the 
warranty- attempted  to  be  set  up  is  a  separate  agreement,  as  where 
it  is  made  after  the  written  agreement,  or  where,  for  other  rea- 
sons, it  is  not  a  part  of  the  contract ;  and  where  the  written 
instrument  does  not  contain  the  complete  contract.* 

a.  Where  the  Warranty  Is  an  Independent  Agreement. 
— Although  the  warranty  is  a  collateral  undertaking,  in  the  sense 
that  it  is  not  an  essential  feature  of  the  contract  of  sale,' it  is  still 
a  part  of  the  agreement  and  not  a  separate  and  independent 
agreement,  within  the  meaning  of  the  rule  which  admits  parol 
evidence  of  matters  collateral  to,  but  independent  of,  the  principal 
written  agreement.* 

There  may  be  cases,  however,  in  which  the  representations 
relied  on  as  a  warranty  may  be  regarded  as  undertakings,  inde- 
pendent of  the  contract  of  sale,  so  that  parol  evidence  may  be  ad- 
mitted to  prove  them,  notwithstanding  the  fact  that  the  principal 
contract  is  in  writing.* 

alio  Rodgeri  V.  PerraulE.ii  Kan.  385.  when  made,  a  warranty  U  a  part  oT  iht 
So,  a1(o,  an  action  will  not  He  on  an  contract  of  ute.  The  common  ttntt 
express  parol  warranty  of  goundnew,  of  men  would  lay,  and  correctly  io,Ui*l 
when  the  purchaser  takes  a  written  when,  in  a  Bale,  a  warranty  kgirco,  it 
warranty  of  title,  oniittine  the  warranty  Is  one  of  the  terms  of  the  sale  and  not 
offioundnesB.  Woodf.  Aahe,  1  Strobh.  a  separate  and  independent  coolrifl. 
(S.  Car.)  407;  McMullen  r.  Carson.  48  To  justify  the  admission  of  l  pand 
Kan.  363;  Mumford  v.  McPherson,  l  promise  on  the  ground  thai  it  is  col- 
Johns.  (N.  Y.)4I4;  3  Am.  Dec.  339;  lateral,  the  promise  must  relate  to  s 
Wilson  V.  Marih,  i  Johns.  (N.  Y.)  503.  subject  distinct  from  that  to  which  Ihc 
Ceaia re  AUen  v.  Potter,  1  McCord  writing  relates.  Dutton  r.  Gerriih.) 
(S.  Car.)  323,  which  held  that  although  Cush.  (Mass.)  89;  55  Am.  Dec.  «; 
one  may  maintain  an  action  on  an  Im-  Naumberg  v.  Voung,  44  N.  J.  L.3J>; 
pHed  warranty  of  soundness,  where  43  Am.  Rep.  380;  1  Taylor  on  En- 
there  !b   an   exprcEs  warranty  of  title  dence,  4  1038. 

only,  yet  he  must  produce  the  deed  as         Compare  the  case  of  Henom  v.  Hec- 

evidence  of  the  sale,  and  be  able  to  show  derson,  31  N.  H.  134;  53  Am.  D<«.i8s, 

that  there  ia  no  express  covenant  con-  in  which  ■  bill  of  sale  was  offertdin 

trary  to  the  implied  warranty  on  which  evidence,  and  parol  testimony  wu  sd> 

his  action  Is  brought.  mitted     to    add    a    warranty,   on  1t>c 

1.  See   Nsumberg  v.  Young,  44  N.  ground  that  such  evidence  did  nolcon- 

J.  L.  331 ;  43  Am.  Rep.  380.  Iradict  or  varv  the  writing;  that  p«rt 

a.  See   safra,   this    title,  /»   a  Col-  of  the  rule  which  forbids  the  sdaiiwon 

lateral    Undertaking.  of  parol  evidence  to  add  to  the  wrftiBg 

I.  Thompson    v.    Libby,    34    Minn,  was   apparently   ignored.     The  conn 

J 74.  In  this  case  the  court,  by  Mitchell  also  seemed  to  consider  the  wsmnty 
.,  In  effect,  said  ;  We  are  referred  an  independent  agreement,  sinceil  ■" 
10  eases  holding  that  parol  evidence  said,  in  the  course  of  the  opinion,  thtt 
of  a  warranty  may  be  admitted  on  the  "There  la  no  reason  to  presume  that, 
ground  that  the  warranty  is  collateral  to  because  the  parties  made  a  written  con - 
the  contract  of  sale.  It  seems  to  us  that  tract  relating  to  the  age  «nd  pme  of 
this  is  based  upon  a  misapprehension  as  the  horses,  therefore,  ther  mlide  do 
to  the  Eense  in  which  collateral  is  used,  other  contract  relating  to  I'hem,  touch- 
In  a  sense,  s  warranty  is  collateral  to  a  Ing  a  matter  perfectly  consistent  irilh 
contract  of  sale,  for  the  title  would  pass  the  writlDg." 

without  a  warranty.   II  is  also  collateral        *.  See    Lindley   v.   Lacev,  i?  C-B. 

in  the  sense  that  its  breach  is  no  ground  N.  S.  578;   iij  E.  C.  L.  5;8;  Hetwo 

for  a  rescission  of  the  contract.     But,  v.  Henderson,  ii   N.  H.  114. 
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The  exception  under  consideration  applies  to  cases  where  the 
warranty  contended  for  was  made  after  the  sale ;  in  such  cases 
it  is  an  independent  contract  and  may  be  proved  by  parol,  since 
manifestly  it  could  not  have  been  included  in  the  writing.* 

Thu«,  In  Chapln  p.  DobBon,  78  N.  the  time  of  the  tsle,  slthough  there  was 
Y.  74;  34  Am.  Rep,  511,  it  was  oralJy  i  written  contract  for  the  sale,  which 
agreed  bj  A  and  B  that  A  ehould  fur-  wag  silent  on  the  subject 
nish  B  with  certain  machinery  at  a  spec-  In  Chapin  v.  Dolraan,  78  N.  Y.  74; 
ified  price,  and  that  B  should  accept  and  34  Am.  Rep.  51],  an  oral  agreement, 
piay  for  it  in  a  ipecified  manner;  alio,  which  embraced  an  agreement  to  guar- 
that  Aihould guaranty  thatthemachine  antee  that  the  machines,  which  were 
would  do  B's  work  aatisfactorllj.  The  the  Subject  oflhe  sale,  should  work  aat- 
afireement  was  reduced  to  writing  and  isfactorily,  was  reduced  to  writing,  but 
(igaed,  but  It  did  not  include  the  guar-  the  writing  did  not  include  the  guar* 
waXj.  The  court  held  that  parol  evi-  anty.  It  was  held  that  parol  evidence 
dence  might  l>e  Introduced  to  prove  the  was  competent  to  add  the  guaranty. 
guaranty.  Danforth,  J„  delivering  the  In  Mast  v.  Pearce,  c8  Iowa  579;  43 
opia[oDofthecaurt,sald:"Thewritteii  Am.  Rep.  115,  It  was  held  that,  in  the 
contract  and  the  guaranty  do  not  relate  absence  of  fraud,  accident,  or  mistake, 
to  the  same  subject -matter.  The  con-  It  was  Incompetent  to  show  a  parol  war- 
tract  is  limited  to  a  particular  machine  ranty  of  agricultural  Implements  sold  by 
as  Buch.  The  guaranty  is  limited  to  a  written  contract  containing  no  war- 
the  capacity  of  Uie  machine.  It  is  one  ranty.  In  this  case  the  court.  In  ita 
thing  to  agree  to  aell  or  furniah  ma-  opinion,  on  rehearing,  declared  that  all 
cfaines  of  a  apedttc  Itind,  as  of  such  a  the  cases  examined,  except  the  afore- 
patent,  or  of  a  particular  designation,  mentioned  case  of  Chapin  v.  Dobson, 
and  another  thing  to  undertake  that  they  78  N.  Y.  74  ;  34  Am.  Rep.  513,  were  in 
•hall  operate  in  a  particular  manner  or  accord  with  the  decision. 
with  a  certain  effect,  or,  aa  In  thiacase,  Galpin  t>.  Atwater,  39  Conn.  93,  waa 
that  they  shall  do  the  buyer'a  work  a  tale  of  machines  ;  the  contract  having 
•atisfactoHly."  This  caae  1*  relied  on  t>een  reduced  lo  writing,  tlie  vendee  waa 
In  Elghmie  v.  Taj'lor,9SN.  Y.397,  and  not  allowed  to  introduce  parol  evidence 
la  explained,  aa  regarding  thewarranlv,  to  prove  that  the  vendor  had  warranted 
as  a  collateral  undertaking.  It  made  the  machines  made  under  the  patent  "to 
the  further  diatinction  that  the  war-  work  well,  and  not  drop  Blitcbes,  and  to 
ranty  waa  of  what  the  machine  would  do  the  various  sewing  of  a  family."  Sea 
do  in  the  future,  and  further  held  that  alio  Naumtierg  v.  Young.  44  N.  J.  L. 
there  is  a  difference  between  a  war-  331 ;  43  Ani.  Rep.  780.  In  this  case,  the 
ranty   of  prevent   and    one    of   future  caseof  Chapin  i>.  Dolwon,  78  N.Y.  74, 

SiBlities,    In   that  a   warranty   of  the  34  Am.  Rep.  51],  wai  examined,  and 

tter  may  be  set  up  by  parol  evidence,  considered  to  have  been  decided  upon 

even  where  the  contract  is  in  writing,  the  ground  that  the  written  contract  was 

Tlie  court  cited,  as  authority  for  these  a  mere  memorandum,  and  not  the  coni- 

views,  Jeffery  v.  Walton,  I  Stark.  267;  plete  agreement  between  the  parties. 

3  E.  C.  L..  id8;  Batterman  v.   Pierce,  3  1.  Dmi     Hot    Apply   to    BnbMqnutt 

Hill  tN.  Y.)  171 ;  Enkinc  i>.  Adeane,  WarrantlM.— See  tufra,  this  title,  S*b- 

L.    R.,  8  Ch.  756;  Johnson  v.  Oppen-  seqiunt  RefreientaliOHs;  Tiedeman  on 

helm,  ss  N.  Y.  380.  Sales.  I,  196 ;  Pratt  t'.  U.  S.,  3  Ct.  of  CI. 

Evidence  showit)g  a  subsequent  oral  loj;  Brewsteru,  Countryman,  ta  Wend, 

warranty  varying  a  bilateral,  executory,  (N.  Y.)  446. 

written  contract,  is  admlssibte  as  evi-  A  parol  warranty  made  at  the  time 

dence    of    modification.      Thomas    v.  of  the  sale,  is  not  affected  by  a  written 

Barnes,  156  Mass.  581.  warranty,  never  agreed  on  between  the 

In  Hauserc,  Curran  (Cincinnati  Su-  parties,   handed   by   the    seller  to  the 

Cer.  Ct.),  35  Wkly.  L.  Bull.  5a,  It  was  buyers  with  other  papers,  without  any 

eld  that  parol  evidence  might  be  ad-  knowledge   on    their    part,  until   long 

mitted for  thepurposeof  showingan ex-  afterward,  that  any  such  written  war- 

prew  verbal  warranty  that  the  machine  ranty  had    been    given.     Valerius    v. 

•old  waa  fit  for  the  purpose  for  which  It  Hockspiere    (Iowa,  1S93),    54  N.   W. 

waa  bought,  made  by  the  seller's  agent  at  Rep.  136. 
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b.  Where  the  Writing  Does  Not  Embrace  the  Whole 
Contract. — The  second  exception  to  the  general  rule  excluding 
parol  evidence  where  the  contract  is  in  writing,  is  where  the  writ- 
ten instrument  does  not  contain  the  whole  contract.  The  rule 
excluding  parol  evidence  is  founded  upon  the  presumption  that 
the  parties  intended  that  the  written  instrument  should  include 
alt  the  terms  of  their  agreement  and  be  the  6nal  repository  of 
them.  Therefore,  where  it  is  evident  that  the  writing  produced 
does  not  embrace,  nor  was  intended  to  embrace,  the  whole  contract, 
but  is  a  mere  informal  memorandum  or  bill  of  parcels,  parol  evi- 
dence  of  warranties  not  mentioned  in  the  writing  is  admissible, 
even  though  the  memorandum  may  have  embraced  all  of  the 
other  terms  of  the  contract.^     The  same  is  true  where  the  writii^ 


146   MasB.    293  ;  nhoutd  be  received.     Forxriniilir  ciM 

Fletcher  w.  WllUrd,  '14  Pick.   (Mass.)  see  HsMrd  t!.  Loring,  10  Cush.  (Mm.) 

464;  Hazard  r.  Loring,  10  Cush,  (Mast.)  367. 

367;   Stacy  «.    Kemp,    97   Mass,   166;  In  Koop  v.  Handjr.  41  Bart.  [N.  V.) 

Filkins  V.  Whjiand,  34  Barb.   (N.  Y.)  454,  the  following  writing  wai  heldnot 

89;  affirmed  14  N.  Y.  338;  Sutton  t'.  to  constitute  the  whole  contract,  »iid 
rosb/,  54  Barb.  (N.  Y.)  80;  Brigg  -v.  parol  evidence  of  a  warranty  was  ad- 
Hilton,  99  N.  Y.  517;  Jl  Am.  Rep.  63;  mitted :  "Sold  H.  for  account  of  E. 
Lynch  v.  HunneEc  (Super,  Ct.),  19  N.  about  twenty  tons  divi  divi,  at  ♦4S,o« 
Y.  Supp.  718;  Hope  V.  Smith,  35  N.  Y.  cash  per  ton,  to  be  put  In  bags, and  de- 
Super.  Ct,  458;  Cassidy  t:  Begoden.  38  iivered  as  soon  as  possible." 
N.  Y.  Super.  Ct.  180;  Coizlns  v.  Whit-  In  Stephen's  Digest  of  the  U«  of 
taker,  3  Stew.  Si  P.  (Ala.)  333;  Bemis  Evidence,  IE  Is  staled  as  one  of  the  n- 
V.  Beciter,  I  Kan.  336;  Irwin  v.  Thomp-  ceptions  to  the  general  rule  eielnding 
son,  37  Kan.  643;  Miller  v.  Gaither,  3  parol  evidence,  that  "oral  evidenceofl 
Bush  (Ky,)  153;  Richy  v.  Daemicke,  transaction  ia  not  excluded  by  the  fid 
86  Mich.  647 ;  Wallace  v,  Rogeri,  3  N.  thai  a  documentary  metnorandum  of  It 
H,  506;  Sturn  v.  Boker,  150  U.  S,  313;  was  made,  if  such  memoranduni  «ts 
Harris  r.  Johnson,  3  Cranch  (U.  S.)  not  intended  to  hare  legal  eflect,  u  ( 
"       '             '"    ■                  .  ..    ^    ^  ■       ;t  or  other  disposition  c* 


erty,"     Citing'  Allen  v.  Pink,  iM.i 

I   363;    Cameron    v.    Otlinger, 'i  W.  140.     See  also  JefTery  t^,  Walton,  : 

Head  (Tenn.)  17.     Compare  Harnor  v.  Stark.  367;  3  E.  C,  L.  108. 

Groves,  15  C.  B.  667 ;  80  E.  C.  L.  667,  In  Harnor  v.  Groves,  15  C.  B.  66y: 

In  Towell  v.  Gatewood,  3  111.  33 ;  33  80   E.  C.  L,  667.  the  writing  wit  liiii : 

Am,  Dec.  437,  the  written  evidence  waj  "  Sold   W.,  per  H.,   twenlj-five  sicls 

this   paper:   "New   Haven,  February,  Whites  (Flour)  X.  S.  at  6&.  per  lack, 

1836.     A  bought  of  B  3,000   lbs,  good  net,  G."     It  was  held    that  this  wril- 

first  and  second  rate  tobacco  at  $4.50,  Ingcontained  the  whole  agreemeiit,iad 

Ji32.79;|.     Received   payment   by  the  parol  evidence  could   not  be  idmitted 

hands  of  K,"  Elgned  by  B.    It  was  held  to  add  other  terms.     But  this  case  can- 

that  this  was  a  bill  of  parcels  only,  and  not  be  considered  as  opposing  the  rale 

not  a  complete  contract,  and  that  parol  of  the  teit,  as  ibe  contract  was  within 

evidence  of  other  terms  of  the  contract  the  Statute  of  Frauds, 

■was admissible.  Thecourtineffect said:  In  Randall  v.   Rhodes,  i  Curt.  [U. 

I  cannot  consider  the  paper  in  question  S.)  90,  a  writing  signed  by  the  partin, 

as  containing  the  evidence  of  the  bar-  and  stating  that  a  sale  had  been  trait. 

gain.   It  does  not  profesa  to  be  such.    It  describing  the  articles  sold,  the  price, 

poseesses  none  of  the  constituent  parts  and  terms  of  credit,  etc.,  was  held  to 

of  a  contract ;  but  is  in  form  and  in  fact  contain  the  whole  agreement,  and  parol 

a  bill  of  parcels,  and  a  receipt  for  the  evidence  of  other  representations  was 

purchase-money,  and  as  such  was  prop-  excluded. 
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WARJiANTY.  OOBtrwt  U  la  Wrltb«- 

is  nothing  more  than  a  receipt  for  the  purchase-money,'  or  an 
agreement  (or  the  security  of  the  vendors  lien*  It  is  often  the 
case  that  the  agreement  is  concluded  entirely  by  parol,  and  a  mem- 
orandum is  afterward  drawn  up,  merely  as  a  recital  of  things  which 
have  been  agreed  on  ;  in  such  cases  a  warranty  may  be  proven  by 
parol  evidence.'  If  the  writing  purports  on  its  face  to  be  com- 
plete and  to  contain  the  entire  agreement  of  the  parties,  parol 
evidence  cannot  be  received  to  add  to  it  other  terms  of  agree- 
ment, although  the  writing  is  silent  on  the  subject  to  which  the 
parol  testimony  relates.^     But  where  it  is  obscure  and  uncertain, 

1.  m*r*Wiittiig  !■  Ibrtlj  k  BM«lpt,  him  to  contain  lh«  warranticB  alreadj 
— Peirlne  v.  Cooley,  39  N.  J.  L,  449;  made  orallj,  but  nrhlch  did  not,  the  court 
Filkins  v.  Wh^land,  34  N.  V.  338,  a/-     held  that  parol  evidence  might  be  a 


/frmiWH  Barb.  (N.Y.)  379.  Or  where  mitted.  Dobcll  v.  Stevens,  3  B.  &  C. 
the  ooly  writing  U  the  vendee'*  written  613 ;  j  D.  &  R.  490 ;  10  E.  C.  L.  aoi.  It 
obligation  for  the  price.     Curtis  i'.  Sol-     is   for  the  jurj  to  sfty  in  aiich  a 


J  (C.  PI.),  11  N.  Y,  Supp.  aSs;  Rout-  whether  the  written  contract  contain* 
ledge  V.  Worthington  Co.,  119  N.  Y.  the  whole  agreement,  and  what  was  the 
-   -      See  also  Pakol  Evidence,  vol.     nature  and  extent  of  the   prior  parol 


17,  p.  433  tt  Mtq.  agreement.   Cobb  v.  Wallace,  t,  Cold' 

Tbe  receipt  may,  however,  contain  (Tenn.)  539;  9S  Am.  Dec.  435;  Bolckow 

the  whole  contract,  and  where  it  does,  v.  Se/mour,  17  C.  B.  N.  S.  107 ;  113  E. 

parol    evidence  is   Inadmissible.     See  C.  L.  106. 

Schaltz  V.  Coon,  51  Wis.4t6;  37  Am.  «.  (Mteiloii   U    to    OMnpleteiiMa   of 

Rep.   839 ;  Terror   ii.   Wheeler,  25   N.  Vrlttan  OontTMl.— The  rule  of  the  text 

Y.  530.  is  stated  very  clearly  in  the  opinion  of 

i.  Thus,  where  the  purchaser  of   a  the  court,  by  Depue,  J,,inNaumberg(i. 

horse   executes   a   writing   which  evi-  Young,  44  N.J.  L.  331;  43  Am.  Rep. 

dencea  that  the  horse  is  to  remain   the  380.     In  that  case  the  parties  had  exe- 

Eroperty  of  the   seller  until  paid   for,  cuted  a  lease,  under  seal,  of  a  certain 

ut  which  does  not  purport  to  set  forth  factory    building,   which   was   then  In 

any  other  termB  of  the  contract  of  sale,  use    for    manu»cluring   purposes;   in 

parol  tettlmony  is  admissible  to  show  the   building    were    an    engine  anid  a 

that  the  seller  warranted  the  horse,  since  boiler  for  driving  the  machines.    ThU 

in  such  case,  the  writing  does  not  em-  engine  and  l>o<ler  being  out  of  repair, 

brace  the  entire  contract  between  the  and  incapable  of  doing  the  work  for 

parties.     Hadley  v.  Bordo,  62  Vt.  285.  which  the  premises  were   rented,  tlie 

In  Gale  Sulky  Harrow  Mfg.  Co.  v.  tenants  sued  for  damages,  alleging  a 

Stark,  45   Kan.  606 ;  23  Am.  St.   Rep.  breach  of  warranty.     It  was  held  that 

739.  tbe  buyer  was  allowed  to  prove  an  parol  evidence  of  a  warranty  was  inad- 

orai  warranty,  although  the  note  given  missible,  and  that  no  warranty  could 

for  the  price  of  the  machine,  contained  be  implied  from  the  letting.     See  also, 

an  express  provision  Chat  "no  promise  far  the  rule  of  the  text.  Lehndorf  v. 

or  contract  outside  of  this  note  will  be  Schields,  13  Mo,  App.  486. 

recognized."  A  sale  note  read :  "Sold  for  account, 

S.  Brigg  I'.  Hilton,  99  N.  Y.  517;  53  B.  to    R.   ij.ooo  oz.  B.  St  S.  sulphate 

Am.  Rep.  63;  Chase  v.  Evartg  {Su-  of    quinine     ...     at    59    cents    per 

preme  Ct.},   19  N.  Y.  Supp.  987  ;  Cas-  ounce,  cash  ten  days  from  delivery,  to 

■Idy  v.  Begoden,  38   N,  Y,   Super.   Ct,  be   had   from    March,    1887,   shipment 

183;  Barker  If.  Bradley,  41  N.  Y.  319;  from  the  factory  in  Europe,  subject  to 

I  Am.  Rep.  513  \  Richards   v.    Fuller,  the    manufacturers'   clauses,   and   war 

BMIch.   161 ;  Nichols  v.  Crandall,  77  risks,"     It  was  held  that  this  stated  the 

ich.401;  Cobb  V.  Wallace,  j    Coldw.  complete  contract,  and  that   oral    evi- 

(Teon.)  539;  qS  Am,  Dec,  435  ;  Tledale  dence  of  warranty  was  therefore  inad- 

V.  Harris,  10  Pick.  (Mass.)  9.  missible.     Engelhorn  1.,  Reltllnger,  J5 

In  Fiohreich  v.  Gammon,  28  Minn.  N.  Y.  Super.  Ct.  48^. 

476,  an  illiterate  vendee  was  induced  Co  In  Hahn  v.  DooJitlle,   18  Wis.  196; 

sign  a  writing  which  was  represented  to  86  Am.  Dec.  757,  a  note  and  mortage 
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rtA  Wuttntj  vnm*  WARRANTY.  CentnM  Is  U  VHtby. 

and  does  not  cover  the  points  which  ordinarily  would  be  settled 
between  the  parties  in  a  transaction  concerning  a  similar  matter, 
it  bears  on  its  face  evidence  of  its  incompleteness,  and  maybe 
explained  or  added  to  by  parol.* 

Where  the  immediate  issue  is  whether  there  was  in  fact  a 
written  contract,  parol  testimony  bearing  on  that  issue  cannot  be 
excluded  on  the  assumption  that  such  writing  exists.* 

A  contract  partly  oral  and  partly  in  writing  is  treated  as  an  oral 
contract,  and  parol  evidence  is  admissible  to  prove  its  terms.' 

The  presumption  that  the  written  instrument  contains  the 
whole  contract  between  the  parties  does  not  extend  to  an  instru- 
ment given  by  a  third  person  in  pursuance  of  a  parol  agreement 
between  the  buyer  and  seller.*  And  when  representations,  which 
may  amount  to  a  warranty,  are  contained  in  letters  which  con- 
stitute the  contract  of  sale,  evidence  of  the  surrounding  circum- 
stances is  admissible  for  the  purpose  of  showing  that  no  wananty 
was  contemplated  by  the  parties.' 

were  transferred  bjr  a  written  auign-  v.  WRleh,  85  III.  58;   Thomu  v.  Nd- 

ment    which    contained    no  words   of  son,  69  N.  V.  119. 

warrant/.    Parol  evidence  was  admitted  Where  the  contract  ii  partlj  in  writ- 

to  prove  that  the  vendor  warranted  the  (ng  and  partly  bjr   parol,  the  quettioa 

Kcuritj.     Speaking  of  Che  ruleexclud-  should  be  submitted  tothejurv  tadcter- 

Ing  parol  evidence,  the  court,  bv  Paine,  mine  ai  to  the  existence  and  nature  of 

J.,  said  :  "  No  rule  is  better  settled  than  the  prior  parol  agreement,  and  whether 

this.     But  it  ia  not  applicable  to  instru-  the  subsequent  written  agieement  con- 

ments  which,  from  their  very  nature,  tains  the  whole  contract.   Cobbf.Wil- 

do  not  attempt  to  state  the  entire  agree-  lace,  sColdw.(Tenn.)  539;  9S  Am.  Dec 

mentin  respect  to  the  subject-matter,  435;  Bolckowo.  Sejtnour.ij  C.  B.  N.S. 

but   are   adapted    merely    to    transfer  107;  112  E.  C.  L.  106;  ThomucHam- 

title,  in  execution  of  an  agreement  they  mond,  47  Tex.  41. 

do  not  profess  to  show.     Deeds  of  land,  3.  Kalamazoo,  etc..  Work*  v.  Macal- 

auignments  of  choEes  in  action,  bills  of  iater,  40  Mich.  84. 

•ale,  indorsemenU  of  notes,  and  other  S.  Smith  r.  O'Donnell.S  Lea  (Tean.) 

aim  liar  instruments,  are  of  this  charac-  468;  Cobb:>.  Wallace,  5  Coldw.fTenn.) 

tcr,    Thej'  are   very  commonly   used  539;  98  Am.  Dec.  435.     The  writing  ia 

In  execution   of   complicated   and   ex-  such  a  case  is  still  competent  erideoce 

tensive  agreements,  which  they  make  of  the  agreementso  farasitgoes.  Tom- 

no    attempt  to   show.     The   preaump-  linson  v.  Briles,  loi  Ind.  530. 

tion,  therefore,  that   the   writing  con-  4.  WrlUns  Qtren  by  Third  ?artr  la 

taint  the  whole  contract  does  not  pre-  Pnriiujioaaf  Orsl  AxraemMit. — Aduw 

vail."  V.  Gray,  6  Conn.  11 ;  ao  Am.  Dec  it. 

AneUonMr't  AdTtrtlMinaitt. —  The  In  this  case,  there  was  a  parol  agree- 
auctioneer's  adveriiseraent  is  not  con-  ment  made  for  the  sale  of  a  vessel  bj 
sidered  as  the  written  conditions  and  B  to  A  for  a  specified  price;  B  war- 
terms  of  the  sale.  Parol  evidence  may  ranted  the  vessel  to  be  sound  and  prom- 
be  received  to  disprove  a  warranty  of  ised  to  secure  a  bill  of  sale  of  it  for  A 
soundness  or  value,  implied  by  such  an  from  C,  in  whom  the  title  then  was,  is 
advertiEement.  LImehouse  i>.  Gray,  3  tru&t  for  B,  which  he  accordingly  did. 
Brer.  (S.  Car.)  331.  In  an  action  by   A   against  B,  for  a 

1.  Shepard   ti.    Haas,    14  Kan.  443;  breach  of  Che   warranty,  it   was  held 

St.  Louis,  etc.,  R.   Co.  v.   Maddox,   18  that    the    warranty    by    B    might  be 

Kan.  5ji;    Trevidick    v.  Munford,  31  proved  by  parol,  asCheinslrumenlgiTen 

Mich.  467;   Barker   v.   Bradley,  42  N,  bj;  C  could  not  be  considered  as  con- 

Y.   319;    t   Am.    Rep.   J32.     See   also  tainlng  the  whole  contract. 

Kinney  «.  Whiton,   44  Conn.  36a;   26  B.  Stucley  v.  Bally,  1  H.  &  C.  405; 

Am.   Rep.  4163;   Havana,  etc^  R.  Co.  10  W.  R,  730. 
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A  written  warranty,  gratuitously  given  after  the  sale,  cannot  be 
set  up  as  superseding  an  oral  and  different  warranty  given  at  the 
time  of  the  sale,  unless  it  can  be  shown  that  the  second  one  was 
intended  by  both  parties  to  supersede  and  take  the  place  of  the 
first.* 

Where  the  contract  is  one  which  conies  within  the  Statute  of 
Frauds,  then  the  memorandum  or  bill  of  parcels  is  the  only  part 
of  the  contract  which  can  be  relied  on,  and  therefore,  it  constitutes 
the  entire  contract,  so  that  evidence  of  oral  warranties  is  not 
admissible.* 

c.  Other  Exceptions. — The  rule  excluding  parol  evidence  is 
a  privilege  merely,  and  if  no  objection  is  made  to  its  introduction 
at  the  trial,  the  admission  of  it  cannot  be  assigned  as  error  on 
appeal."  Such  evidence  is  admissible  also,  although  the  contract 
may  be  in  writing,  to  show  that  the  defect  complained  of  was 
obvious  or  that  the  seller  disclosed  it  at  the  time  of  the  sale.* 

The  fact  that  the  written  contract  contains  no  mention  of  war- 
ranty does  not  exclude  necessarily  the  warranties  which  arise  by 
implication  of  law  ;  express  warranties  ordinarily  exclude  implied 
warranties  on  the  same  or  similar  subjects,  but  where  the  law 
would  imply  a  warranty,  it  may  be  insisted  upon,  notwithstand- ' 
ing  the  written  contract  is  silent  on  the  subject.* 

1.  Auttman    c.   Kenned;,  33  Minn,  were  to  be  regarded  a«  con«tItutlng  one 

339.  entire  contract  of  sale,  jet  there  was 

I.  BtakntaorfranOa. — Lambf.Crafts,  no  contract  of  warranty,  because  th« 
13  Met.  (Mbm.)  353;  Harnor  II.  Groves,  bill  of  parcels,  which  wa«  the  only 
IS  C.  B.  667;  80  E.  C.L.  667;  Peltier  T>.  written  memorandum  ligned  by  C;, 
dollinB,  3  Wend.  (N.  Y.J  4^g  \  10  Am.  tpccified  none,  and  contained  no  de- 
Dec.  711  ;  Benjamin  on  Sales  (4th  scrlption  or  denomination  from  which 
Am.  ed.),  4  3°3i  and  cases  cited ;  Mc-  a  warranty  could  be  Inferred. 
Bride  v.  Sllverthotne,  11  U.  C.  Q^  B.  S,  McCormlck  f ,  Laughran,  16  Neb. 
S4S ;  Frawds,  Statutb  Of,  vol.  8,  p.  87 ;  Hobart  v.  Young,  63  Vt.  363. 
716.  See  also  Smith  v.  Shell,  81  Mo.  *.  Parol  ETUenes  to  Show  that  SaCtot 
»is;  jj  Am,  Rep.  365.  Waa   Obvloaa. — Fisher    v.    Pollard,    a 

In  I.amb  v.  Crafts,  11  Met  (Mass.)  Head  (Tenn.)  315;   75  Am.   Dec.  740. 

353,  it  appeared  that  C,  a  dealer  in  Compare    Daniel    v.     McClelland,    7 

tallow,  made  an  oral  agreement  with  L.  Humph,   (Tenn.)   398.     This  case  waa 

to  fnrntsh  him  with  a  certain  quantity  of  an  action  of  covenant  upon  a  written 

tallow,  of  good  quality  and  color,  at  a  warranty,  in  a  bill  of  sale  of  elaves,  that 

certain  price  per  pound,  and  to  deliver  the  warrantor's  title  was  superior  to 

ft  at  a  certain  place;  that  he  afterward  all  other  titles.    The  court  held  that  It 

furnished  and  delivered  the  quantity,  was  not  a  good  plea  that  the  plaintiff 

and  made  and   signed  bills  of   parcels  was  Informed  at  the  time  of  the  sale 

in  which   the  article  was  denominated  that  the  defendant  would  not  warrant 

"tallow,"    without  any  other  designa-  against  the  title  of  a  particular  person 

tlon  or  description.     L.  accepted   the  named,  because  such  a  plea  could  be 

tallow  and  paid  the  agreed  price  for  it.  supported  only  by  parol  evidence,  which 

It  was  held  that  the  agreement    was  was  not  admissible,  the  contract  being 

within  the  Statute  of  Frauds,  and  that  In  writing. 

L.  could   not  recover  for  a  breach  of  B.  Anexpresswarrantyprecludesoral 

warranty,  made  by  C.  at  the  time  of  proof  of  other  express  warranties,  but 

the  agreement,  that  the  tallow  should  not  of  an  implied  warranty.     Merriam 

be  of  good  quality  and  color;  also  that  -o.  Field,  14  Wis,  640.  See  also  Bigge  v. 

if  the  dcliveiy  of  the  tallow  by  C,  and  Parkinson,  7  H.  &  K.  051; ;  tapra,  this 

the  acceptance    and    payment  by   L.,  ^t\t,SxprtMi  and  Impini  Warramtit. 
38  C.  of  L.— CI                           801 
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Although  the  contract  may  be  wholly  in  writing,  there  is  no 
rule  of  law  which  excludes  evidence  of  oral  representations,  made 
at  the  time  of  the  sale,  where  such  representations  were  fraudulent 
and  were  made  by  the  vendor  with  knowledge  that  they  were 
false  and  made  with  intent  to  deceive.  But  in  such  cases,  the  action 
is  not  on  the  warranty,  but  for  the  fraud  committed.' 

Parol  evidence  is  admissible,  where  the  language  of  the  written 
instrument  regarding  the  warranty  is  obscure  or  ambiguous,  in 
order  to  explain  its  meaning* 

In  an  action  for  a  breach  of  warranty,  statements  and  repre- 
sentations made  by  the  defendant  at  the  time  of  the  sale  as  to 
the  value  of  the  thing  sold,  though  not  admissible  to  add  to  or 
vary  the  contract  of  sale,  may  be  competent  as  admissions  bearing 
on  the  question  of  damages.' 

3.  Pmnmption  that  Warranty  Ii  by  Parol. — Where  an  actrw  is 
brought  on  a  warranty,  and  the  petition,  declaration,  or  complaint 
fails  to  allege  that  it  is  in  writing,  or  is  silent  as  to  how  it  exists, 
there  is  no  presumption  that  it  exists  in  parol,  and  the  written 
warranty  is  admissible  in  evidence  at  the  trial.* 

ZTL  Beuoh  ot  Wakkastt— Weat  Coiiritvte»— 1.  Ooienl^. 
' — Any  substantial  failure,  in  the  article  supplied  to  the  buyer  in 
pursuance  of  the  contract  of  sale,  to  come  up  to  the  quality  war- 
ranted, amounts  to  a  breach  of  the  warranty,  and  proof  of  it  es- 
tablishes the  buyer's  right  to  an  action  therefor.  This  rule  applies 
to  all  cases  where  the  remedy  sought  is  by  an  action  on  the  war- 
ranty for  damages,  or  by  way  of  set-off  in  a  suit  for  the  purchase- 
money  ;  in  such  cases  the  buyer  is  bound  to  prove  the  breach  and 
the  dami^es  suSered  by  him  in  consequence  of  it,  and  can  re- 
cover only  to  the  extent  of  the  damage  so  proved.*    But  where 

L  Parol  ZvldsnoB  ol  Frkod. — DaLce  ticle,  the  answer  let   up   ■  breach  of 

v.  Blackburn,  ii   Kan.   190;  Eeterlj  v.  warranty,  but  made  do  mentkni  that 

Eppelaheimer,    73    Iowa   160;   Parol  such  warrantj   was   in   writing.    The 

Evidence,  vol. 17.  p.  437.  court  held    that   this   created  ■  pre- 

■.  Parol  Sridanes  AdndadUe  to  Kz-  sumptlori    that    the    warrantj   <ni  1 

plAln    AmMgnity.  — See    Parol    Evi-  mere  parol  warranty,  and  that  the  de- 

DBNCB,   vol.   17,  pp.  4jo,  452.     Thus,  fend  ant  could  not  prove  a  written  nr- 

where  machinerj  is  warranted  in  writ-  rantj  under  his  answer;  the  plaintiS'l 

ing,  "to  take  care  of  all  the  pulp  pro-  printed  price  list  and  the  corretpond- 

duced  from  four  Scott  grinders,"  and  It  ence  between  the  parties,  amounting  to 

it  shown    that    such  grinders   are   of  a  warrant;,  were  therefore  held  inid- 

varjing  capacity,  It  may  be  shown  by  misslble. 

parol    that   the   warrantor  guarantied  S.  See  infra,  this  title,  Mtamrt  »f 

the  machinery  with  reference  to  "Scott  Damages.    TTie  warranty  of  quali^ii 

grinders"  of  a  stated  capacity.     Bagley  broken  where  there  Is  a  failure  to  nir- 

V.   Saranac  River  Pulp,  etc.,  Co.,  135  nish  goods  of  the   quality   agreed  on, 

N.  Y.  636.  though   goods    of  sfmilar  quality  sod 

S.  Fitzgerald  v.  Evans,  49  Minn.  541.  equal  or   greater  value  are  ftimbhed. 

4.  Watson  V.   Roode,   30   Neb.   264.  Lovegrove   «.   Fisher,  i  F.  &  F.  ia8; 

An  exactly  opposite  conclusion  seems  Walker  v.  Gooch,  4S   Fed.  Rep.  6;fc 

to  have  been  reached  In  Judiana.     In  Thua  an  agreement  for   the  sale  and 

the  case  of  Morgan  v.GaarCo.,  64lnd.  delivery   of   certain    oil   described   u 

313,  which  was  an  action  by  a   vendor  "forel^    refined   rape   oil,   warranted 

.,  .  _.       --:t  price  of  an  ar-  only  equal  to  aamplM,"  Is  not  complied 
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it  is  sought  to  rescind  the  contract,  either  because  the  doctrine  of 
the  particular  jurisdiction  pennits  it,  or  because  it  is  so  provided 
expressly  in  the  contract,  the  buyer  must  show  some  actual  sub- 
stantia] breach  of  the  warranty  in  respect  of  a  material  matter, 
and  not  merely  a  slight  variation  of  the  article  from  its  represented 
character  or  quality.^  The  remedy  by  rescission  is  not  available 
in  any  case,  except  upon  clear  proof  of  the  failure  of  the  article 
to  comply  with  the  warranty  in  a  material  degree.* 

Whether  there  has  been  a  breach  of  the  warranty  is  largely  a 
matter  of  fact  in  every  case,  and  must,  therefore,  be  left  to  the 
determination  of  the  jury,  subject  to  the  construction  placed  upon 
the  warranty  by  the  court,*  No  rule  can  be  formulated  for  the 
determination  of  such  questions  beyond  this,  that  there  must  be  a 
reasonable  compliance  with  the  warranty,  and  that  an  unreason- 
able compliance  is  not  to  be  exacted.* 

with  bj  the  tender  of  oil  which  Is  not  4.  Thus,  a  warrant}'  that  ragg   sold 

"  foreign  refined  rape  oil,"  although  it  are  fit  to  be  manufactured  Into  paper,  ig 

may   ^  equal    to    the    quality  of  the  broken  if   they   cannot   be   made   Into 

Hmples.     Nlchol   v.  Goltz,    lO   Exch.  paper  at  all  except  at  the  imminent  riek 

191 ;  s  C.  L.  R.1468;  30  L.J,  Eich,3i4.  of  killing  or  sicken  ingthOBc  employed 

lie  vendor  becomes  liable  immedl-  in  their  manufacture.  Dushane  v.  Ben- 

ately  upon   a   breach  of  the  warranty,  edict,  I30  U.  5.630.     See  also  Tennes- 

althougb   the   vendee    may   not    have  see  Lumber  Co,  v.  Garrison   (Pa.   St. 

luffered  damage.    Multer  v.  Eno,  14  N.  18S8],   13  Atl.   Rep.  454;    Walker   v. 

Y.  507.  Gooch,  i&  Fed.  Rep.  6siS;  Eastern  Ice 

1.  See   Ufra,  thii   title,  Reacitaion.  Co.  v.  King,  36  Va.  97. 

Where  the  tallure  to  fill   the  warranty  A  warranty  that  cattle  will  "work 

la  proven,  the  presumption  le   that  the  evenly  on  the  yoke,"  i\  broken  if  tliey 

failure   arose   from    the    fault  of   the  will  not  work  so  wlien  driven  by  a  per- 

seller.    Thus,  a! though  there  was  evi-  aonof  OTdinarysklllin  themanaeemeot 

dence  that  a  machine  sold  by  the  plain-  of  oxen.     Woodruff  v.  Weeks,  38  Conn, 

tiff  did  good  work  before  it  was  shipped,  338.  See  also  Russell  v.  Cruttenden,  53 

and  the  plaintiff  contended  that  he  de-  Conn.  564. 

lirered    it    In   good    condition  to   the  Proof  that  a  horEe  is  a  "good  drawer" 

carrier,  yet,  In  the  absence  of  evidence  only,  will  not  show  compliance  with  a 

that  defects  were   caused  by   anything  warranty  that  he  is  "a  good   drawer 

which   happened  to  the  machine  after  and  pulls  quietly  In  harness."  Coltherd 

Its  delivery  to  the  carrier,  the  plaintiff  ».  Puncheon,   3  D.  &  R.  to;   16  E.  C. 

is  responsible  for  defects  found  to  exist  L.  65.     And  under  a  declaration  alleg- 

by  the  purchaser.     Latham  v.  Shipley,  ing    that   the   defendant   warranted   a 

86  Iowa  543.  horse  to  be  perfectly  gentle,  whereas  in 

Proof  that,  on  complaint  by  the  fact  he  was  not  gentle,  the  plaintiff  can- 
buyer,  the  seller's  agent  examined  the  not  recover  damages  on  the  ground  that 
goods,  acknowledged  the  defects,  and  he  was  not  well  broken,  or  trained  to  as 
promised  to  make  good  the  loss,  and  to  be  suitable  to  be  used  to  plow  out 
that  la  similar  cases  the  eeller  had  paid  corn  or  potatoes,  and  rake  hay,  al- 
for  such  deficiencies  before,  is  suffi-  though  tlie  jury  may  think  that  the 
dent  to  show  a  breach  of  the  warranty,  warranty  was  intended  to  cover  these 
Conestoga  Cigar  Co,  v,  Flnke,  144  Pa.  particulars.  Bodurtha  v.  PheloD,  a 
St  159.  Allen  (Mass.)  347. 

9.  See  Bodurtha  v.  Pbelon,  i   Allen  Where   a   horse  was    sold   under  a 

(Mass.]  347.  warranty  of  soundness,  but  with  a  mis- 

>.  Russell   V.   Cruttenden,  53  Conn,  representation    as    to   the   place  from 

^64;  Marshall  V.  Keefe  [Cal.   1893),  34  which  he   was   brought,   if   the  horse 

F*c.  Rep.  89;  Eastern  Ice  Co.  v.  tCIng,  answered  the  warranty  at  the  time  of 

86  Va.  97.     Sec  also  supra,  this  title,  theSBle,suchamlsrepresentatlon  would 

ConslraetioM    and    Interpretation    of  not  invalidate  the  contract.    Geddes  -v. 

Warramtiej.  Pennington,  5  Dow.  164.     In  this  cue 
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In  order  to  sustain  an  action  for  a  breach  of  the  warranty,  it 
must  appear  afllirinativcly  that  the  defect  complained  of  as  a 
breach  existed  at  the  time  the  warranty  was  made,  or  had  resulted 
as  a  natural  and  necessary  consequence  of  a  defect  existing,  either 
actually  or  potentially,  at  that  time  and  covered  by  the  warranty.' 

2.  As  Affected  by  Special  Provuiou  of  the  Contraot. — The  contract 
of  sale  may  provide  specifically  that  compliance  with  certain  pre- 
scribed tests  shall  be  conclusive  evidence  of  the  fulfillment  of  the 
warranty,'  or  that  the  purchaser  shall  determine  whether  the 

ft    horee    was    warranted    to    be    "  a  Szlatad  ftt  Tlnw  Of  Ula, — BowmiD  v. 

thorough -broke  horse  for  a  gig,"  and  Clemmer,  50    Ind.  10;   Hall   v.  Plw- 

the  purchaser  had   no  opportunity  o{  «an,  ig  La.  Ann.  11;  Ballejn.  Forrcit, 

using  him  In  a  gig  for  two  months,  but  a  C.  Sc  K..  131. 

Other  persons  hnd  done  bo,  and  he  had  In  the  sale  of  a  bull  calf,  but  three 
ftlwajs  acted  as  the  warrantj  stated  he  months  old  at  the  time  of  the  sale  aod 
would,  but  after  that  time  the  purchas-  apparently  free  from  defects,  and  sob- 
er himself  drove  him,  when  he  kicked  jected  to  the  purchaser's  view,  it  cin- 
and  broke  the  gig.  It  being  shown,  not  be  said,  as  a  matter  of  law,  that  the 
however,  that  he  was  an  unskillful  animal's  sterility,  which  transpired  tiro 
driver,  It  was  held  that  the  borse  an-  years  later,  existed  at  the  time  of  the 
swered  the  warranty  at  the  time  he  was  sale,  or  that  there  was  an  implied  wir- 
sold,  and  that  hie  failure  to  do  so  when  ranty  that  at  maturity  he  would  poi- 
driven  bj  the  purchaser  was  owing  to  lea*  procreatlve  powers.  White  v.  Stcl- 
t)ad  driving.  loh,  74  Wis.  43J. 

In  an  action  by  the  purchaser  of  a        3.  FTOTUimi     TiMt   Fi«MrflMd  iMSt 

•teamboat  built  to  order  under  an  ex-  Shall     Bb     ConclnaiVB.  —  Aultman    v. 

press  warranty  of  quality  of  materials  Wykle,   36   111.  App.  393 ;    Bajlisc  v. 

and  workmanship,  brought  to  recover  Hennessy,  54   Iowa  ii;  Starerc.  Rog- 

damages  for  a  breach  of  the  warrant;?,  era,    3  Wash.  603 ;    Potter  p.    Lee,   W 

the  jury  was  properly  instructed  that  if  Mich.  140 '  Sharp  v.  Great  Western  R. 

they  found  that  the  damage  complained  Co.,  9  M.  &   W.  7 ;  3  R.  Cas.  711.    la 

of  was   occasioned    by  a   flaw   In   the  a  contract  with  warranty  for  the  stie 

welding   of  a  portion  of   the  vessel's  of  a  harvester,  it  was  provided  that  the 

walking  beam,  existing  therein  at  the  cutting  of  five  acres  of  grain  with  the 

time  of  her  delivery  to  the  plaintiff —  machine  should  be  conclusive  eridence 

and  that  but  for  this  flaw  the  damage  that   the   warranty    was   fulGIled,  snd 

would  not  have  been  Incurred,  then  the  more  than  five  acres  were  cut  by  the 

plainti£F  vras  entitled  to  recover,  unless  purchaser.     It  was  held  that  be  could 

the  locality  and  character  of  the  flaw  not   recover   upon    the    warranty,  si- 

were  such  that  It  could  not  have  been  though  such  amount  was  cut  only  after 

delected   or  prevented   by   the   use   of  two  or  more  trials,  and  after  the  seller 

better  materials  or  workmanship.     Po-  had  been  notified  of  the  failure  of  the 

tomac  Steamboat  Co.  v.  Harlan,  etc.,  machine  to  comply  with  the  ternu  of 

Co.,  66  Md.  41.  the  warranty.     Bayliss    v.   HenncM/, 

A  warranty  of  a  reaping  machine  that  J4  Iowa  it. 
it  could  be  made  to  work  well,  is  broken         In  the  case  of  Potter  v.  Lee,  94  Mich, 

where  it  is  shown  that  Its  draft  was  too  140,   the  defendant    agreed   to  lake  a 

heavy  and   that  it  had  too  much   side  certain  amount  of  cheese,  saying:  'If 

draft,  the  effect  of  which  was  to  make  in  the  course  of  ten  days  we  find  this 

the   horses'   necks   sore.      McCormick  cheese  as  you  have  reprnentcd  it,  *' 

Harvesting   Mach.   Co.  v.  Russell,  86  will  pay."   He  received  the  cheese,  and 

Iowa  556.  after  twenty-six  days,  notified  the  pltin- 

A  warranty  in  the  bill  of  sale  of  a  tiff  that  the  cheese  was  not  ai  repre- 

negro  that  he  shall  be  a  "slave  for  life,"  sented,  and  refused  payment.     It  wu 

is  not  broken  by  the  subsequent  eman-  held  that  having  failed  to  return  It  witb- 

clpation  of  the  negro  by  the  act  of  the  in  ten  days,  he  must  be  considered  is 

government  abolishing  slavery.     Walk-  having  accepted  it,  and  could  not  be 

er  V,  Gatlin,  ii  Fla.  9.  heard  to  set  up  the  defense  of  breach 

1.  Oetiat  Knit    Ba  abown    to   HKn  of  warranty. 
SOi 
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article  complies  with  the  warranty  within  a  certain  length  of  time, 
and  that  a  retention  by  him  beyond  that  time  shall  be  conclusive 
as  to  compliance  with  the  warranty;'  and  where  such  provisions 
exist,  the  purchaser  cannot  insist  upon  what  otherwise  might  be 
a  reasonable  time .•  But  the  retention  cannot  be  given  such  an 
effect  where  it  is  at  the  instance  of  the  seller,  and  is  due  to  his 
assurances  that  the  defect  will  be  remedied.' 

3.  In  the  Bale  of  Hones— What  Ii  TTiuoiuidiiew. — Generally  speak* 
ing,  the  term  "sound,"  when  used  in  the  warranty  of  a  horse, 
implies  that  at  the  time  there  is  an  absence  of  disease  which,  or 
the  progress  of  which,  would  diminish  the  usefulness  and  worth  of 
the  animal.*  A  slight  disorder  in  the  horse  at  the  time  of  the 
sale,  not  calculated  permanently  to  diminish  his  usefulness,  which 
is  temporary  merely,  and  from  which  he  ultimately  recovers,  is  not 

1.  UaUtoA  TtsLB  111  WHlah  to  Datar-  was  held  that  the  defendant  could  not 

mill*  BnlBeleiiey  of  tb»  AzUcI*. — Sharp  recover,  since  nothing, that   had   hsp- 

i>.  Great  Western  R.Co.,9M.  &  W.  7;  pened  took  awaj'  theplaintlff'i  right  to 

3  R.  Ca«.  722.  return  the  mare. 

In  an  action  for  the  price  of  a  fur-  Where  the  animal  is  returned  the 
nace  told  with  a  warrant^',  the  contract  daj'  after  the  sale,  because  it  is  not  a* 
providing  that  the  bu^er  ihould  deter-  warranted,  and  it  diei  two  dayi  after- 
mine  its  tufliciencj  before  the  first  daj  ward,  the  breach  of  warranty  being 
of  a  filed  ^ear,  evidence  fi  admissible  shown,  the  burden  of  proof  is  on  the 
to  show  that  there  was  no  weather  seller  to  ahow  that  its  death  resulted 
prior  to  that  date  sufliciently  cold  to  from  injurlea  received  while  in  the 
tett  it,  and  that  after  that  time,  when  the  buyer's  possession.  McKnightv.Nlch- 
testwas  made,  it  failed  to  work  m  war-  oIb,  147  Pa.  St.  158,  See  also,  in  thiB 
ranted.  Richardson  v.  Hampton  Ind.  connection.  Ross  v.  Hannan,  19  Can. 
Dist.,  70  Iowa  573.  SuDreme  Ct.  12T, 

The  supreme  court  of  Tlllnola  holds, 
however,  that  even  In  such  a  case  the 

buyer's  right  to  an  action  on  the  con-  _ .  ,               ,  .    „      . 

tract  of  warranty  ia  not  waived  by  the  setts  L.   Sl  T.  Co.  v.  Welch,  47  Minn, 

tact  that  no  complaint  is  made  within  183;  Snody  r.  Shier,  88  Mich.  304. 

the    prescritied    time.     Underwood   v.  4.  Oanaiml  Bnls. — She  waiter  v.  Ford, 

Wol^  131  111.  435;   19  Am.  St.  Rep.  40.  34  Miss.  417;   Kornegar  v.   White,  10 

jniwimi  Injnrad  I>iizbiK  Snoli  Time, —  Ala.  355;  Holiday  v.  Morgan,  i  El.  & 
In  thecaseof  Head  r.  Tattersall,  20  W.  El.  i ;  101  E.  C.  L.  1.  In  Klddell  v. 
R.  lit;  2sL.  T.N.  5.631.  which  was  Bumard,  9  M.  &  W.  66S;  i  Car.  &  M. 
an  action  for  the  price  of  a  mare,  it  ap.  391 ;  6  Jur,  327,  the  rule  was  clearly 
peared  that  on  the  sale  of  the  mare  to  stated  \>j  Parke,  B.,  thus :  "  I  adhere 
the  defendant,  the  plaintiff  warranted  to  the  doctrine  laid  down  In  Coatcs  v. 
her  to  have  been  hunted  with  certain  Stevens,  i  M.  &  R.  137.  I  have  always 
packs  of  hounds.  According  to  the  considered  that  a  man  who  buys  a  horEe 
terms  of  the  sale,  the  mare,  if  objected  warranted  sound,  must  be  taken  as  buy- 
to.  was  to  be  returned  within  a  spec!-  Ing  him  for  immediate  use,  and  he  has 
fled  time.  The  plaintiff  paid  for  the  •  right  to  expect  one  capable  of  that 
tnare,  but  before  removing  her  from  use,  and  of  l«ing  Immediately  put  to 
the  defendant's  establishment  he  was  any  fair  work  the  owner  chooses.  The 
informed  by  some  person  that  the  war-  rule  as  to  unsoundnesG  is  that  If  at  the 
nnty  was  Incorrect.  The  mare,  while  time  of  the  sale  the  horse  has  any  dis- 
she  was  tieing  taken  away  by  the  plain-  ease,  which,  either  actually  does  dlmin- 
tlff's  groom,  became  restive,  and  re-  leh  the  natural  usefulness  of  the  animal, 
ceived  serious  injury.  The  plaintiff  re-  so  as  to  make  him  less  capable  of  work 
turned  her  to  the  defendant  within  the  of  any  description,  or  which,  in  its 
specified  time.  The  warranty  being  ordinary  progress,  wfll  diminish  the 
wiown  to  h*Te  been  in  £ict  untrue,  it  natural  usefulness  of  the  animal ;  or  if 
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an  unsoundness.*  But  there  is  a  breach  of  warranty  of  soundness 
where,  at  the  time  of  the  sale,  the  animal  is  suffering  with  a  dis- 
ease which  is  not  then  fully  developed,  but  of  which  he  afterward 
dies,  or  which  conduces  to,  or  results  in,  a  disease  which  after- 
wards proves  fatal.''  Except  in  such  cases  as  those  just  men- 
tioned, however,  the  evidence  of  unsoundness  must  relate  to  the 
date  of  the  warranty,  and  not  to  a  subsequent  time.* 

The  particular  diseases  or  vices  which  constitute  a  breach  of  a 
warranty  in  horses,  have  been  enumerated  in  a  prior  article,  and 
what  is  said  here  is  merely  supplemental  to  the  treatment  there 
given.* 

the  horse  hai,  either  from  diaeSBe  or  niBteriallj  to  affect  the  value  of  tbe 

accident,  undergone  «ny  alteration  of  animal.     Wade  i'.  De Witt,  ao  Tcr.  jgS. 

structure,  that  either  actuallv  does  at  9.  BTld«ne«ori7ni<randnMaWutK*ai 

the  time,  or  in  its  ordinary  effects  will,  to  I>«t«  of  ■Warranty.— Poatel  t.  Oird, 

diminish  the  natural  usetulnest  of  the  i   Ind.  App.  35a;  Brown  v.  Jonej,  14 

horse,  such  a  hone  is  unsound."     See  Ala.  463 ;  Miller  v.  McDonald,  it  Wii. 

this  language  quoted  with  approval  in  673 ;  Buford  f.  Gould,  35  Ala.  165. 

Kennerv.  Harding,  85  111.  269;  78  Am.  Thus,   proof  that  tbe  horse  Ulked 

Rep.  617.  seven  weeks  after  the  time  It  was  sold 

Anj  defect  in  the  structure  of  a  with  a  warranty  that  itwastruetohar- 
borse,  whether  congenital  or  arising  ness,  relates  to  a  time  too  remote  to  be 
from  subsequent  disease  or  accident,  admissible  to  t.\mv  a  breach  of  Kir- 
that  diminishes  his  natural  usefulness,  rantj  existing  at  the  time  of  the  Esle. 
and  renders  him  less  than  reasonably  Smith  i>.  Swarthout,  15  Wia.  550.  Corn- 
tit,  for  present  use,  is  unsoundness,  /are  Daniells  :'.  Aldrich,  42  Mich.  5S; 
Holiday  r.  Morgan,  t  El.  &  El.  i ;  5  Flnley  v.  Q^irk,  9  Minn.  194;  86  Am. 
Jur,  N.  S.  69;  loa  E.  C.  L.  I.  Dec.  93. 

The  soundness  or  unsoundness  of  a  Evidence  of  unsoundness  is  not  suffi- 

horae  is  a  question  for  tbe  consideration  cient  to  entitle  the  defendant  to  a  *er- 

of  a  jur^,  and  the  court  will  not  set  aside  diet  in  an  action  for  the  price  of  a  horee, 

a  verdict  for  a  preponderance  of  con-  unless   the  unsoundness  be  shown  to 

trary  evidence.  Lewis i'.Peake,7Tauot.  have  existed,  either  actually  or  pown- 

153;  a  Marsh.  431.  lially,  at  the   time   the  warranty  ins 

I.  Bolden  t/.Brogden,  1  M.&R.113.  made.     Myers  ti.  McFarrlane.  3  Brt«. 

Thus,  a  warranty  of  soundness  is  not  f  S.  Car.)  513. 

false  because  tbe  horse  labors  under  a  Proofof  unsoundness  at  thetimeoftbe 

temporary   injury    from   an   accident,  sale  and  warranty,  is  proof  of  1  breach 

Garment  v.  Barrs,  a   Esp.  673.     Com-  thereof,  without  showing  that  tbe  dis- 

■fart  Elton  v.  Brogden,  4  Campb.  381,  ease  under  which  the  animal  sflerwird 

holding    that   a  temporary  lameness,  labored  was  the  same  as  that   existing 

rendering  a  horse  less  fit  for  service,  is  at  the  time  of  the  warranty.    Buford  v. 

a  breach  of  a  warranty  of  soundness.  Gould,  35  Ala.  3C5. 

S.  Inolplmt    MaeaaB.  —  Fondren     v.  4.  PaxtlcTllftT  Dlaarflera — In  Horaal.— 

Durfee,   39    Miss.  324;    Shewalter   i>.  See  Horses,  vol.  9,  p.  76a  e/ jf#. 

Ford,  34  MisB.  417;  Thompson  J),  Ber-  Afe. — A   warranty   that  a  horse  is 

trand,  33  Ark.  730.    Thus  an  aitegation  "sound  and  kind"   does   not  extend  10 

that  a  horse  had  the  glanders  at  the  his  age.     Willard  -v.  Stevens,  14  N.  H. 

time  of  the  sale  is  sustained   by  proof  371.    A  representation  at  the  time  of 

that  at  such  time  he  had  the  seeds  of  the  sale  that  a  horse  is   fourteen  yean 

that  diaease,which  afterward  developed  old  is  a  warranty  that  he   is  no  older. 

Into  tbe  perfect  disease.    Woodbury  ».  Burge  ii.  Stroberg,  4a  Ga.  89. 

Robbins,  10  Cush.  (Mass.)  jio.  BlifldnasB,  whe^cr  total  or  partial,  is 

To  constitute  a  IJreach  of  warranty  an  unsoundness,  though,  in  many  caws. 

of  the  soundness  of  an  animal,  tbe  dis-  total  blindness  is  not  included  in  the 

ease   must   have   existed  in  a  formed  warranty,  since  it  is  usually  considered 

state  at  the  time  of  the  sale  and  been  an    obvious    defect.     See   ja/rn,  this 

of  a  permanent  character,  calculated  i.\t\e.  Am  to  Known  or  Obvio»t  DefitU. 
806 
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The  want  of   sight   In   an   eye   i»   a  of  her  soundneffc,     WhitDej"  v.  Tayler, 

breach   of  a   warranty'   of   Boundness.  54  Barb.  (N.  Y.)  536. 

But  it  is  said  that  the  mere  statement  Lamenesi. — See  Hoii,aBs,voL9,p.764. 

that    the    horse's    eyes  are   "as   good  Some  splints  cause  lameness,  others 

as    any  horse's  ctcs  in  the  country,"  do  not;  a  splint,  therefore,  is  not   one 

does  not  of  itself  amount  to  a  war-  of  those  patent  defects  against  which  a 

nnty.      Hotise     v.     Fort,   4     Blackl.  warranty  is  inoperative.    The  defend- 

(Ind.)  393.  ant,  therefore,  having  warranted  a  horse 

A  warranty  that  a  horse  Is  "all  right  sound  at  the  time  of  the   contract,  and 

except   that  he  will   sometimes   shj"  the    horse   having   afterward    become 

amounts  to  a  warranty  of  soundness;  lame  from  the  effects  of  a  splint,  visible 

and    such   warranty  is  broken  where  when  the  defendant  sold  him,  is  liable 

the  horse  proves  to  be  partially  blind,  on  his  warranty.   Margetson  i>.  Wright, 

Klngsley  v.  Johnson,  49  Conn,  461,  8  Bing.  454;  i   M.  &  Scott  6i! ;  31  E. 

Convexity  in  the  formation  of    the  C.  L.  341;   Smith  v.  Bryant,  10  Jur.  N. 

cornea  of  a  horse's  eye,  makJag  him  S.    1107;  13  W.   R.   79;    11    L.  T,  N, 

ihortsighted    and     so     inducing     the  S.  346. 

habit   of  shying,    is   an   unsoundness.  Ablllofsaleacknowledglngthesaleof 

Hollidayi'.  Morgan,  i  El.  &  El.  1;  lol  " one  horse,  sound  and  kind,"  is  a  war- 

E.  C.  L.  i;  s  Jur.  N.  S.  69.  rantyofsoundnese, upon  which  the  ven- 

Bone    BpATln. — Bone   spavin   in   the  dor  Is  liable  if  the  horse  proves  to  be  in- 

Iiock  is  unsoundness  in  a  horse,  wheth-  curably  lame,  although  the  purchaser 

er    It   produces  lameness  apparent  at  saw  the  horse  and  knew  that  he  was  lame 

the  time  of  the  warranty  or  not,  and  before  the  sale,  and  the   vendor  being 

though  it  may  not  produce  lameness  spoken  to   on   the  subject   refused    to 

for  years  after.     Watson  v.  Denton,  7  give  a  warranty.     Brown  v.  Bigelow, 

C.  &  P.  8s;3iE.  C.  L.  446.  10  Allen  (Mass.)  242. 

Cutratton.— The  want  of  castratior         "" -  '--     -  '- 

In  a  male  mule  does  not  constitute  i  _ 

breach  of  warranty  of  his  soundness,  pears  that  he  was  sound  at  the  time  ol 

Duckworth    u.    Walker,   i   Jones  [N.  the   sale,  except   so  far  as  this  defect 

Car.)  507.  made  him  unsound,  there  is  no  breach 

Con^—See  the  views  stated  in  the  of  the  warranty  even  though  this  de- 
article.  Horses,  vol.  9,  p.  763.  See,  in  feet  may  make  him  lame.  Morrill  v, 
addition,  Shillitoe  v.  Claridge,  2  Chit.  Bemis,  37  Vt.  155. 

Rep.  425  ;   18  E.  C.  L.  386,  holding  that  fioarins,— Roaring  constitutes  an  un- 

«  cough,  unless  proved  to  be  of  a  lem-  soundness  in  a  horse  if  it  renders  htm 

porary  nature.  Is  an  unsoundness,  and  a  less    serviceable    for    a    permanencv, 

verdict  for  the  vendor  was  set  aside,  al-  Onslow   v.  Eames,   I  Stark.  Si.     Biit 

though  on  the  day  after  the  warranty  It  is  Said  not  to  be  an  unsoundness  un- 

was  made  the  vendee  had   ridden  the  less  it  Is  shown  to  proceed  from  some 

horse  hunting.    Sec  also  King  v.  Price,  disease  or  organic  defect.     Bassett  v. 

a  Chit.  Rep.  416;   18E.C.L.383.  Collis.  2  C»mpb,s23.  See  also  Qui nUrd 

DefBotlTe  Fonuntloii.— Defective  for-  v.  Newton,  5  Robt.  {N.  Y.)  7a. 

mation  or  badness  of  shape,  which  has  BhorttlgbMdneii.  —  A    warranty    of 

not  produced   lameness  at  the  time  of  soundness  on   the  sale   of  a   horse   Is 

the   sale  of  a  horse,  although   it  may  broken  by  a  congenital  malformation 

render  him  more  liable  to  become  lame  rendering  him,  at  the  time  of  sale,  less 

at 'some  future     time    {e.g.,    "curby  iit  for  reasonable  use.     An  extraordl- 

hocks  "],  Is  not  an  unsoundness.  Brown  nary   convexity   of  the  cornea  of  the 

o.  Elkington,  8  M.  &  W.  131.  eye,  producing  shortsightedness  and  a 

Where  ahorse  Is  warranted  sound,  liability  to  shy,  is  a  malformation 
the  buyer  cannot  recover  for  a  breach  within  this  rule,  and  is  not  such  a 
of  the  warranty  unless  he  shows  that  patent  defect  that  a  purchaser  with  ex- 
the  liorse  was  unsound  at  the  time  of  press  warranty  is  hound  to  notice  li- 
the sale;  and  mere  defective  formation,  Holiday  v.  Morgan,  1  El.  &  El.  i ;  101 
not   producing  lameness  at  that  time,  E.  C.  L.  i. 

is  not  an  unsoundness  within  the  mean-  Stnnbllng,  SbjIiiK,  PItmglug, — A  war- 
ing of  the  warranty.  Bailey  v.  Forrest,  ranty  that  a  horse  is  sure  footed  and 
3C.£[K.i3i;6i  E.C.L.139;  Dicken-  all  right  In  every  respect,  except  only 
son  V.  Follett,  i  M.  &  R.  299.  his  stumbling  from  temporary  causes, 

Toal— The  fact  that  a  mare  is  with  Is  broken  If  he  has  such  an   organic 

foat  is  no  breach  of  a  general  warranty  defect  that  bis  stumbling  can  only  be 
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4.  Of  Warranty  of  Title. — In  order  that  an  action  may  be  main- 
tained for  a  breach  of  warranty  of  title  to  personal  property,  the 
buyer  is  not  obliged  to  wait  until  he  has  been  dispossessed  actu- 
ally; it  is  enough  to  show  that  he  could  not  have  withheld  the 
property  without  becoming  a  wrongdoer.*  And  where  the  seller, 
although  he  has  no  title,  expressly  covenants  to  warrant  and 
defend  the  title  against  the  claims  of  all  persons,  and  the  owner 
sues  and  recovers  judgment  against  the  buyer  for  converting  the 

avoided  bv  a  peculiar  method  of  shoe-  isle,  and  since  the  sale,  haa  taken  pot- 

Ing,  -which   the  vendee,  though  using  MMion  of  him  under  »  vrarnct  in  k 

reasonable  diligence,  i>  unable  to  dis-  pending  claim  and  delivery  proceeding 

cover.     Morse  i>.  Pitman,  64  N.  H.  II.  against   the   pUintifF,    is   snfficitDl  to 

A  warranty  that  a  pair  of  horses  are  show  a  breach  of  the  warrantv.  Hodges 

"«ound  and  kind  In  every  respect,"  ii  v.  Wilkinson,  iii  N.  Car.  56.    It  ma 

broken  If  one  of  the  horses  is  in  the  held  also  in  this  case  that  the  mott- 

hablt  of  making  sudden  plunges  with-  gage  by  which  a  third  person  claims 

out  cause.     Hall  v.  Colyer  (Supreme  paramount  title  Is  admissible  to  prore 

Ct.),  S  N.  Y.  Supp.  Soi.  such  title;  and  the  record  of  *  pend- 

Whlstllns  Is  generally  considered  un-  ing   claim    and    delfveij    proceeding, 

soundness.     Onslow  v.  Eames,  1  Stark,  instituted  by  the  third  person,  is  id- 

73.    See  also  Moore  v.  Haviland,  61  Vt.  missible  to  prove  his  possession. 
58,  holding  that  while  expert  testimony        The   vendee   Is   entitled   to  recover 

as  to  what  "  whistling"  in  horses  is,  and  against  his  vendor  for  a  breach  ol  an 

howltaifectslhem,lscoinpetent,itcan-  express  warranty  of   title  to  a  slave, 

not  be  shown  thereby  that  It  is  univer-  upon  proving  the  recovery  of  a  judg- 

■ally  regarded  by  those  familiar  with  ment  against  his  vendee  by  one  baviig 

horses  as  unsoundness,  it  being  for  the  an  adverse  title,  and  of  another  judg- 

jury  to   say  whether  the   alleged   un-  ment  by  his  vendee  against  himself. 

coundnesB  exists.     But  it  Is  proper  to  and  that  the  defendant  was  notified  ol 

allow  the  expert,  a  veterinary  surgeon,  the  pendency  of  both  suits.     In  eucbi 

who   had   opportunities   for  observing  case,  if  the  vendee,  on  being  inlonaed 

the  horse's  condition,  to  testify  that  he  that  an  advene  title  to  the  property 

saw  no  indications  that  the  horse  was  was  set  up,  examines  that  title,  and  ei- 


existed.  action  against  his  vendor,  on  the  hit- 

1.  Whftt  Oonatitvtei  a  BTMoh  of  War-  ranty.     Harris  i'.Rowland,33Ala.GH. 

n&Iy  of  ntla. — Cahill.v.  Smith,   101  In  Close  i>.  Crossland,  47  Minn.  500, 

N.  Y.  3SS ;  Dent  v.  McGrath,  3  Bush  it  is  held  that  where  property  is  a- 

(Kj.)  174;  Dryden  v.  Kellogg,  2   Mo.  changed   as  upon  a  sale,  with  a  war- 

App.  87.     Comfare  Tipton  v.  Triplett,  ranty  of  title,  though  a  third  person 

I  Mete.  (Ky,)  570.   See  also  Murrell  11.  may  afterward  show  a  paramounttidt, 

Graham,  i  Brev.  (S.  Car,]  49a;   Chan-  the  warranty  is  not  broken   until  sn 

cellor    V.    Wiggins,   4  B.  Mon.  (Ky.)  ouster,  or  a  surrender.    And  the  sunc 

aoi ;  39  Am.  Dec.  499;  Boyd  v.  Day,  3  view  is  taken  as  to  express  warrantio 

Bush   (Ky.)  617;  Strong  w.  Barnes,  11  in  Brown  f.  Smith,  5  How.  (Miss.)  387. 

Vt.  311;  34  Am.  Dec.  684;  Crutcbdeld  This  latter    case   goes   on  to  make  ■ 

V.   Danilly,   t6  Ga.   433;    Jamison   v,  distinction  In   this  regard  between  «- 

Harbertdowa,  i893),54N.W.Rep.7;.  press  and  implied  warranties  of  title, 

Where  the  vendee  is  deprived  of  his  holding   that  where   the   warrsntv  ii 

title  by  the  enforcement  of  a  mortgage  implied,  it  amounts  to  an  undertakiog 

which  the  vendor  had  agreed  to  satisfy,  by  the  vendor  that  he  has  full  ponr 

and  regains  possession  only  by  paying  to  sell,  etc,  and  is  broken  if  the  tidr  it 

the  mortgage  debt,  he  is  entitled  to  re-  not  as  represented.     Citing  2  Kent's 

dress  without  eviction.  Cahill  v.  Smith,  Com.  47;  Abbott  v.  Allen,  3  Johns.Ch. 

101   N.  Y.  3,i;s.     So,  In  an  action  on  a  (N.  Y.)  S'Q!   Vanderkarr  i>.  Vander 

warranty  of  title  in  the  sale  of  a  horse,  karr,  11   Johns.  (N.  Y.)   123;  7   f^t"- 

evidence  that  a  third  person  held  a  Dec.  554;  Municipality  i.  Corderiolle, 

mortage  on  the  horse  at  the  time  of  the  19   La,  335;   Scott   r.  Scott,  s  A.  K. 
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property,  the  latter  may  recover  on  the  covenant  of  warranty 
without  paying  the  judgment.*  But  the  lien  of  a  judgment 
recovered  against  the  buyer  does  not,  it  seems,  operate  as  a  breach 
of  the  warranty  of  title,  unless  such  judgment  was  had  in  a  pro- 
ceeding  in  which  the  warrantor  undertook  to  be  concerned  or  in 
which  he  was  properly  notified  to  appear  and  defend.* 

A  warranty  of  title  embraces  any  after-acquired  right  of  the 
seller,  and  causes  it  to  enure  to  the  benefit  of  the  person  in  whose 
favor  the  warranty  was  made.  The  seller  cannot,  therefore,  assign, 
for  example,  his  right  to  a  patent,  and  then  buy  or  secure  control 
of  an  older  patent,  and  by  means  of  it  dispossess  his  assignee  of 
the  full  benefit  of  his  purchase.' 

Where  the  buyer  resells  the  article  sold  to  him  with  a  warranty 
of  title,  he  cannot  recover  on  the  warranty  without  showing  an 
eviction  of  his  vendee  by  a  superior  title,  and  also  that  he  had  been 
compelled  to  compensate  his  vendee  for  the  eviction.* 

XVn.  WAim  Of  "VkBXAMTZ — 1.  By  Expreu  AgrMment. — All 
warranties,  whether  express  or  implied,  may  be  waived  by  an  ex- 
press  agreement  on  the  part  of  the  seller;'  and  where  such  an 


jtbcdUturbed  in  his  poaecBsion 
I.  tiereej  V.  L-ong,  30  Minn.  114.  dv  ine  i/niled  Stales  military  author- 
See  Blaadale  v.  Babcock,  1  Johns.  (N.  Ides,  because  of  a  shoulder  brand.  D. 
Y.)  S17.  «old  the  horse  to  one  from  whom  some 

3.  De  Wttti>.  Prescott,5i  Mich.  39S;     soldiers  took  it,  and  the  officer  retain- 
Buchanan   v.  Kauffman,  6j  Tex.  335.    fng  the  hor«e,  D.  refunded  to  his  pur- 


Therefore,  the  purchaser  of  a  steamer,  chaser  the  purchjise-nionej  paid  bj'blm. 

who  alleges  that  he  has  been  evicted.  It  was  held  that  D.  could  not  recover  of 

by  order  of  a  court  of  competent  juris-  B,  on  the  warranty,  without  showing 

dicMon,  for  debts  secured  bj  Hen  and  eviction  by  a  BUpcTior  title;  and  that  D. 

privilege  contracted  by  his  vendor  pre-  could  not  recover  of  B.  on  the  special 

vious  to  the  sale,  cannot  claim  restitu-  guaran^,  without  showing  that  the  re- 

tlonof  the  portion  of  the  price  paid  by  funding  was  upon  a  special  guaranty 

him,  nor  retain  the  balance,  where  he  hj  him  (D.)  to  his  vendee.     Myers  v. 

bas  at  his  disposal  adequate  proof  to  Bowen,  3  Colo.  App.  537. 
repel  the  claims  on  which  the  alleged        0.  Wooldridge  v.  Royer,  6g  Md.  iic. 

eviction  was  effected,  but  which  was  In  the  case  of  Osborne  u.  McQueen,  &j 

not    heard,   solely    because    the   only  Wis.  19a,  the  purchaser  of  a  harvesting 

judge   present   wDO   had  authority  to  machine  paid  one-thirdofthepurchase- 

grant  an  injunction  applied  for  by  the  money  In  cash  and  gave  two  notes  for 

purchaser,  had  been  counsel  for  one  of  the  remainder,  to  each  of  which  was 
1  waiver  "of  all  relief  from 
re  lief  I    appraisement,    stay, 
ixemption,  and  homestead  laws  and  all 
lefeniei  hereto,"      In    an    action    oa 

liable  under  his  warranty  for  a  failure  these  notes,  the  court  held  that,  not- 

of    justice     resulting  from    such    an  withstanding  the  written  waiver  of  all 

accident.     Cockerel!   v.  Smith,  i  La.  defenses,  the  vendee  might  set  up  in 

Ann.  I.  defense  the  damages  suffered  by  him 

As  to  the  measure  of  damages  for  a  in  consequence  of  a  breach  of  the  war- 
breach  of  warranty  of  title,  see  infra,  renty.  ^'^'"g  Osborne  v.  Marks,  33 
^\s  tXHe,  Measurt  of  Damages,  Minn.    56;    Tunetl    v.    Osborne,    31 

S.  Curran  v.  Burdsalt,  10  Fed.  Rep.  Minn.  343. 
835.  BSkot  of  mittui  ActaMwlvdcniMit  of 

4.  Vliore  Burn  BeMlla.— In  the  case  BM«ipt  of  the  iiTtKila.— In  the  case  of 

of  Boyd  r.  Day,  3  Bush  (Ky.)  617,  one  Fairbanks  v.    DeLissa,   36  Mo.  App. 
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agreement  is  in  writing,  neither  party  can  be  allowed  to  show  any 
other  understanding  by  parol,  unless  the  written  agreement  was 
secured  by  fraud,' 

2.  Sffeot  of  Vendee 'a  Aooeptanoe  and  Retention  of  the  Article. — The 
general  rule  has  been  stated  that  a  mere  breach  of  warranty  is 
not  sufficient  ground  for  a  rescission  of  the' contract  of  sale;  the 
buyer's  remedy  in  such  a  case  is  to  retain  the  property,  and  either 
bring  an  action  on  the  warranty  for  damages,  or  wait  until  he  is 
sued  for  the  purchase-money,  and  set  up  the  breach  of  warranty 
in  defense.*  It  follows,  therefore,  that  the  buyer's  acceptance 
and  retention  of  the  article  sold,  cannot  be  considered  as  an 
implied  waiver  of  his  right  to  claim  damages  for  a  breach  of  the 
warranty ;  except  where  the  warranty  is  fraudulent,  he  has  no 
option  but  to  retain  the  property.*    The  numerous  cases  which 

711,  which  was  an  action  tor  the  price  vlded  that  "  it  ia  agreed  that  the  (ertOi- 

of  a  windmill,  tank,  and  apparatus,  it  zer,  which  is  the  consideration  of  Ihii 

appeared  that  upon  the  machinery  be-  note,  is  bought  without  anj  guaraatK 

ing  put  in  place  hy   a   carpenter   em-  on  the  part  of  the  Iniporten  or  Itieir 

ployed  by  the  plaintiff,  and  eet  in  opera-  agents  as  to  results  fixitn  its  tuc"    la 

tion,  ibedefendantobjected  to  the  tank,  an  action   on  th!<  note,  the  defendant 

andeipresseddoubtsastoitsBuHiciency,  teitiiied  in   his  own  behalf  that  at  ttie 

but  beinK  SESured  that  it  would  tighten  time  of  making  the  sale  to  him,  aod 

by  use,  signed  a  receipt  in  which  he  ac-  prior  to  the  signing  of  the  note,  [he 

knowledged  receiving  the  windmill  and  plaintiff's  agent  said  that  he  "  wontd 

Its  appurtenances  "in  good  order,  as  per  warrant    the    fertilizer  to   produce  u 

contract,"  etc.   It  was  held  that  such  a  good  crops  as  anj-  other   manipulated 

receipt  could  not  operate  to  bar  the  de-  lertilizer   that  cau    be  bought  on  the 

fendant's  right  to  show  the  truth  in  the  market  for  the  same  price,  and  if  it  doei 

controversy,  since  to  constitute  a  waiver  not  do   bo,  you  need   not  pay  for  the 

orEucharight,theremustbebothknowl-  same,"  and  that  it  was  upon  this  ua- 

edge  of  the  defect  and  an  acquiescence;  derstanding  that  he  agreed  to  take  the 

also  that  such  a  receipt  could  not  oper-  fertilizer;   he  testified  also   as    to  tlie 

ate  as  an  estoppel,  becauee  the  plaintiff  failure  of  the  fertilizer  to  be  as  repre- 

had  never  acted  upon  it,  and  had  never  sented.    The    court,    in   holdiog  thai 

parted  with  anything,  or  any  right,  upon  even  if  the  representation   alleged  was 

the  faith  of  it.  the  moving   cause  which  induced  the 

On  a  contract  for  the  sale  of  cotton,  purchase,  it  waa  waived  by  the  bujer'i 

although   that  delivered   is  not  of  the  givingsuch  a  note,  said  : ''The  written 

quality  contracted  for,  if  other  cotton  contract  was  the  final  and   completed 

which    is   satisfactory    Is,    b*    mutual  agreement  of  the  parties   respectlTelj. 

agreement,  substituted  therefor,  and  is  and  unless  it  appeared   that  the  wairir 

accepted  and  paid  for  by  the  buyer,  he  was  fraudulently  procured  or  interpo- 

cannot  afterward  maintain  an  action  lor  lated,  the  appellee  is  certainly  estopped 

breach  of  the  warranty.  Gage  Mfg.  Co.  by  his  own  written  stalement  of  the  coo- 

I.  Woodward.  17  R.  I.  464.  tract,  from  setting  up  any  »  "    — ^" 


Where,  after  an  engine  purchased  by  S.  See  infra,  this  title,  RtmtdittUr 
the  defendant  was  tested,  the  seller  and  a  Breach  of  Warranty ;  Lyon  v.  Ber- 
buyer  agreed   that  the  former  should     tram,  ao  How.  (U.  S.j  149. 


make  certain  repairs,  there  was  a  com-  B.  KatenUon  of  JiTUela  Kot  a  Wilnr 

plele  settlement  of  the  original  contract  of  th*   Vairantr. — Weed  ir.  Dyer,  53 

of  sale  and  warranty.    Aultman  v.  Mc-  Ark.  1^5;  Poland  v.  Miller,  9;  Ind.jSy: 

Kinney  (Tex.  Civ.  App.  !894),a6S.W.  48  Am".  Rep.  730;  Ferguson  c  Hoaier, 

Rep.  267.  jSInd.  438;  Aultman  r.  Wheeler,  49 

1.  Wooldridge  r.  Royer,  69Md.  115.  Iowa  647;  Morse  v.  Moore.BjMe.  473; 

In  this  case,   the  purchaser  of  certain  33  Am.  St.  Rep.   7S3;   Roebling  Sont 

fertilizers  gave  the  vendor  his  note  for  Co.    v.    Winthrop   Hematite   Co.  70 

the  price  of  them.  In  which  it  was  pro-  Mich.  346;  Kimball,  etc,  Mfg.  Co.  v. 
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Vtotnan,  35   Mich.   310;    Osborne   v.  1  Dalj  (N.  Y.)   267;   Smith  -v.  Servis, 

Carpenter,  37  Minn.  331;  Osborne  v.  58  Hun  (N.  Y.)  60:. 
Marks,  33  Minn.  56;  radley  t^.  Smith,        Where  there  is  an  express  warrantj 

33  Mo.  App.  387 ;  Long  v.  Armsby,  43  in  the  sale  of  whiskj  barrels  that  thej 

Mo.  App,  253;  Kent  v.  Friedman,   loi  are   suitable  for  holding   whisky,  the 

N.  Y.  616;  Fairbanks  Canning  Co.  u.  vendee    ma^     recover    for    a    breach 

Metzger,  118  N.  Y.  261;   16  Am.  St.  thereof,  even  though,  after  Eoine  of  the 

Rep.  753;  Zabriskie  I'.  Central   Vt,    R.  barrels  had   proved  leaky,    thejr    used 

Co.,  131  N.  Y.  72;  Spedding  t>.  Town-  the  others.     Poland  v.  Miller,  95  Ind. 

send   (Citv  Ct.),  a   N.  Y.  Supp.  657;  387;  48  Am.  Rep.  730. 
Rust  11.  Eckler,  41  N.  Y.   4SS;   Cox  v.       Wherethe  manutacturerorpianos  was 

Long,  69  N.  Car.  7 ;  Chase  v.  Evarts  liable  for  a  breach  of  warranty  given 

(Super.  ClOi  19  N  .Y.  Supp,  987 ',  Boa-  bj  him  on  the  sale  of  an  inatrument, 

bam  Cotton  Press  Co.  is.  McKellar.  86  the  mere  fact  that  the  purchaser  after- 

Tm.  694;    Minnesota   Thresher  Mfg.  ward  bought  two   other  pianos  from 

Co.  ti.  Han&on  (N,  Oak.  1S93),  54  N.  him  without  Insisting  on  payment  for 

W.   Rep.  311;    Haydea    v.  Houghton  the  breach,  cannot  operate  as  a  waiver 

(Tex.  Civ.  App.  1894),  34  S.  W.   Rep.  of  the  wartan^,  and  the  purchaser  ia 

803 ;    Lewis  -b.   Rountree,  78  N.  Car.  entitled  to  set  off  the  damages  result- 

313  ;  McGill  V.   Hall  (Tex.   Civ.  App.  ing  from  such  breach  In  an  action  b}r 

1S94),  16  S.  W.  Rep.  132.     In  Tacoma  the   seller   for   the   price  of   the   two 

Coal   Co.  V.  Bradley,   3   Wash.  603,  it  pianos  Bubsequently  bought.     Snow  v. 

-was  held  that    retaining  goods,   after  Schomaker  Mfg.  Co.,  69  Aia.  iii ;  44 

the  knowledge  of  defects  and  without  Am.  Rep.  507, 

notice   to  the  seller,    is  no  waiver  of        In    McCormick    Harvesting   Mach. 

warTftnly,   Morehouse  -v.  Cometock,  4J  Co.  v.  Hays,  89  Ind.  581,  a  vendor  sold 

Wis.    616;    Osborne   -v.    McQueen,  67  a  reaper,  warranting  it  to  work  well, 

Wis.  393;  Park  f.  RichardE0n,8i  Wis,  and   it  was   agreed   that   If   it    tailed 

399;  Reynolds  -v.  Palmer,  l\  Fed.  Rep.  to  work  well  the  buyer  should  notify 

Walker  v.  Gooch,  ^  Fed.  Rep.  the  seller   and   allow  him    an   oppc 

g'  6.     See  also   Harrisbut^h  Car   Mfg.  (unity  Co  put  it  in  order.     It  did  n 

3.  V.   Sloan,   120  Ind,   l<6;    McCor-  work  well,  and  notice  was  given  as  re- 

mlck  Harvesting   Macb.  Co.  v.  Coch-  quired,  but  no  attention  was  paid  to  it. 


433 ;  Walker  v.  Gooch,  4S  Fed.  Rep.  the  seller   and   allow  him    an   oppor- 
56,     --        ■       "       ■  ■        .    -       .-. 
.   Sloan,   120  Ind,   156;    McCor- 

Harvestine   Macb.  Co.  v.  Coch-     , , - _,  ^ ... 

The  buyer  used  the  reaper  for  a  week 

gan,  s   Tei.  Civ."  App.    129;   Weston  and  then  returned  it.     It  was  held  that 

""    '      "'    '*'-'      Springfield  there  was  a  breach  of  the  warranty, 

uedy,  7  Ind.  and  that  the  seller  could  not  recover 

App.  502.  the  price. 

The  fact  that  a  purchaser  of  stock.  The  rule  of  the  text  is  true  whether 

under  a  warranty  as  to  value,  accepts  the  contract  ia  executory  or  executed. 

It,  and  remains  in  the  employ  of  the  Gould  ii.  Stein,  149  Mass.  J77 ;  14  Am. 

company  several  months  In  an  attempt  St.  Rep.  455  ;  Underwood  v.  Wolf,  131 

to  make  it  valuable,  does  not  affect  his  111.  4J5;  19  Am.  St,  Rep.  140;  Weed  u. 

right  to  an  action  for  a  breach  of  the  Dyer,  53  Ark.   15s  ;   Weber  v.  Demuth 

warranty.  Maited  o.  Fowler,  94  Mich.  (City  Ct.;,  3  N.  Y.  Supp.  658;  Lesser 

106.     See  also  Wyckoff  o.  Artley,   143  v.  Perkins   (Supreme   Ct.),   4   N.   Y. 

Pa.  St.  467.  Supp.  S3,     Camfare  Studer  v.  Bleis- 

The  rule  applicable  to  executory  tein,  115  N.  Y.  317. 
•ales,  that  a  purchaser  who  accepts  and  Inthecaaeof  Morehousef.Comstock, 
retains  the  property  delivered,  waives  42  Wis.  630,  the  court,  by  Lyon.  J.,  said: 
his  right  to  insist  that  the  article  is  [n-  "  It  was  held  in  Locke  c.  WilliamEon, 
(erior  in  quality  to  that  which  the  con-  40  Wis.  377,  that  in  respect  to  an  ex- 
tract calls  for,  does  not  apply  to  a  ecutory  contract  for  the  sale  and  pur- 
present  executed  sale  with  warranty,  chase  of  goods, 'when  the  defects  In  the 
And  if  the  contract  proves  to  be  un-  goods  are  patent  and  obvious  to  the 
performed,  the  right  of  the  buyer  lo  senses,  when  the  purchaser  has  full  op- 
maintain  an  action  upon  it,  for  the  re-  portunity  for  examination,  and  knows 
covery  of  the  damages  sustained  by  the  of  such  defects,  he  must,  either  when 
breach,  is  not  affected  by  the  circum-  he  receives  the  goods,  or  within  what, 
stance  that  he  may  have  received  and  under  the  circumstances,  is  a  reason- 
retained  the  article  sold.  Rust  v.  Eck-  able  time  thereafter,  notify  the  seller 
ler,  41  N.  Y.  4SS;  Gilson  v.  Bingham,  that  the  goods  are  not  accepted  as 
43  Vt.  410.  Compare  Pomeroy  I'.  Shaw,  fulfilling  the  warranty;  otherwise  the 
811 
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appear  to  hold  that  such  retention  is  a  waiver  of  a  buyer's  right 
to  complain  of  defects,  are  cases  in  which  there  was  no  war- 
ranty, and  in  which  the  contract  of  sale  was  executory  merely,  so 
that  the  buyer's  only  remedy  was  for  the  fraud,  by  rescinding  the 
contract.'  The  principle  is  well  settled  that  a  buyer  who  has 
used  the  article  sold,  or  any  part  of  it,  longer  than  is  reasonably 
necessary  to  determine  its  sufBciency,  cannot  claim  the  right  to 

derects  will  be  deemed  waived.'    Sub-  the   vendee    doea    not  operate  as  t 

ject  to  this  rule,  it  ii  the  settled  law  In  waiver  of  the  warranlj,  but  it  ma;  be 
this  state  that,  'in  case  o(  a  warranty,  shown  as  strong  presumptive  evidence 
express  or  implied,  where  the  article  that  tbe  machine  has  done  saliatactorf 
purchased  proves  defective  or  unfit  for  work.  Skcen  v,  Springfield,  etc  Col, 
the  use  Intended,  the  purchaser  may,  34  Mo.  App.  485 ;  Russell  v.  Munlock, 
withoutreturningorofferingtoreturnit,  79  Iowa  101;  18  Am.  St.  Rep.  34S; 
and  without  notifying  the  vendor  of  its  lafra,  this  Utle,  Sales  cut  Affrtval. 
defects,  bring  bii  action  for  the  recov-  Therefore,  it  Is  held  that  the  purchaser 
ery  of  damages,  or,  if  sued  for  the  price,  cannot,  after  using  the  machine  for  t*o 
may  set  up  and  have  such  damages  jeare,  defend  an  action  for  the  pur- 
allowed  10  him,  by  waj  of  recoupment,  chase-moner,  on  tbe  ground  that  Ihe 
from  the  sum  stipulated  to  be  paid.'  "  machine  failed  to  do  satisfactory  wort 

A  manufacturer  who  sells  an  engine  McCormick    Havesting   Mach.  Co.  v. 

not  made  bj  himself,  with  a  warranty  Martin,  33  Neb.  73J;  Osborne-D.  Marks, 

that  It  is  In  good  condition,  end,  if  not  33  Minn.  56. 

found  to  be  so,  shall  be  placed  in  such  1.  Cases  apparently  holding  that  in 

condition,  puts   himself  in  a  poaitioD  acceptance  and  retention  of  £e  article 

analogous  to  that  of  one  who  contracts  constitute   a   waiver  of   the  warrant, 

to  build  and  furnish  an  engine;  and  an  are    all    explainable    on   the  groundt 

acceptance  bj  the  purchaser  Is  condl-  stated  in  the  test.    The  greater  number 

tional,  and  does  not  bind  him  to  keep  it  of  them  are  cases  in  which  the  conlract 

unlessitanswersthe warrant}'.  Kimball,  of  sale    was    executory  and   the  sole 

etc,  Mfg.  Co.  V.  Vroman,  35  Mich.  310.  question    involved    was    the   vendee's 

If  a  person  agrees   to  purchase  arti-  right    to    rescind    the   contract     See 

cles  to  be  delivered  by  a  certain  time,  Ljon  v.  Bertram,  20  How.  (U.  S.)  149; 

and  which  are  promised  to  be  of  a  cer-  Hailehurst    Compress,     etc.,    Co.   r. 

tain  good  quality,   and   after  payment  Boomer,   etc.,   Compress  Co.,  48  Fed 

for  them,  and  when  II  is  too  late  lo  re-  Rep,  803;   Enelisb   v.   Spokane  Com- 

turn  them  without  prejudice  to  himself,  mission  Co.,  48  Fed.  Rep.  196;  Bullock 

he  finds  out  that  tbey   are  of  inferior  v.  Consumers'  Lumber  Co.  (Cal.  1S93], 

quality,  he   may   sustain  an  action   to  31  Pac.  Rep.  367;  Wolf  i'.  DIelzsch,  75 

recover  damages  on  account  of  the  in-  111. 205;  Woodward  v.Libby,  ii8Me.4i; 

ferior  quality  of   tbe  articles,  although  Rutter  i.,  Blake,  1  Har.  &J.  (Md.)  lui 

be  has  accepted  and  used  them.     Cox  3  Am,  Dec.  550 ;  Chase's  Patent  Elera- 

11.  Long,  69  N,  Car.  7.  tor  Co.  v.   Boston  Towboat   Co,  ijs 

In  tbe  case  of  a  fraudulent  sale  of  Mass.  311 ;  Haaee  v.  Nonnemacher,  ii 

goods,  the  vendee  may  retain  them  and  Minn.  486 ;  Gaylord  Mfg.  Co.  c.  Allen, 

-lefordamagesonaccountofthe  fraud;  53  N.  Y.  sis;  Cahen  n.  Piatt,  40  S.Y. 

J.,.     .,              .,  .^            ,.  guper.Ct.4S3;Dounceir.Dow,64N.Y. 

41 1 ;  Sparks  v.  Messick.  65  N.  Car.  440; 

the  disco verv  of  the  fraud,  will  not  con-  Miller  v.  Grcenleaf  (Tex.  App.  189c), 

atitute  a  waiver  of  his  rights,  or  defeat  i3  S.  W.  Rep.  89:  Gilssn  [>.  Binghsm. 

bis  action.  Haven  I'.Neal,  43  Minn.  315.  43  Vt.  410  ;  Cole  r.  Champtain  Transp, 

irarrantT  that  Kacblne  Win  Do  Bat-  Co.,  36  Vt,  87;  Harrison  f.  Crocker, 59 

UtMtorr    Work, —  In    some    instances.  Wis.  68;  Locke  p.  Williamson,  40  Wis. 

conspicuously  in  the  sale  of  harvesters,  377 ;    Bonnell   v.  Jacobs,   36  Wis.  w 

mowers,  and  reapers,  the  warranty  Is     See  also  N * '•■---   ---   «r.J-. 

to  the  effect  that  the  machine,  besides     51   Iowa  1   _  . 

being  well  made,  durable,  etc.,  will  do  sidy  v.  LeFevre,"s7  Barb.  (N,  Y.j  31J: 

satisfactory  work.     In  such  cases,  as  in  Youngs  v,  Kent,  3   Sweeny   ("    '  ' 

others,  the  retention  ol  the  machine  by  348 ;  Parks  v.  O'Connor,  70  Tex 
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rescind  the  contract  by  returning  the  article,  and  recover  the  whole 
purchase-money  paid ;  in  such  a  case  he  is  left  to  his  remedy  on 
the  warranty.'  The  only  effect  the  buyer's  retention  of  the  article 
sold  can  have  is  to  destroy  the  remedy  by  rescission,  or  to  supply 
some  evidence  that  there  was  no  breach  of  the  warranty.* 

After  the  acceptance  of  the  goods  by  the  vendee,  the  presump- 
tion is  that  they  were  of  the  quality  called  for  by  the  contract, 
and  the  burden  is  on  the  vendee  objecting  to  the  quality,  to  prove 
by  a  preponderance  of  the  evidence  that  there  is  a  breach  of  the 
warranty.* 

3.  Payment  of  the  Price. — The  fact  that  the  buyer,  after  having 
used  the  article  for  some  time,  pays  the  purchase-money  due,  or 
gives  his  notes  therefor,  does  not  operate  as  a  waiver  of  his  right 
of  action  on  the  warranty,*  This  is  true,  particularly  where,  at  the 
time  of  executing  the  notes,  or  paying  the  price,  the  buyer  ex- 
pressly announces  his  intention  of  claiming  damages  for  a  breach 

1.  Hamor  v.  Grovei,  15  C.  B.  667-,  E 
E.  C.  L.  667;  Prosser  v.  Hooper, 
Moore  106.   Compare  Canham  v.  Piaa 

Mfg.  Co.  (N.  Dak.  1893),  5c  N.  W.  BreMb  of  Wairantr  of  nur— When 

Rep.  583;  Herctilefl  Iron  Worke  Co.  v.  personal  property  Is  sold  wilh   a  war- 

Dodsworth,  57  Fed.  Rep.  556.  ranty  of  Utle,   the  vendee  cannot  take 

It  Ig  only  in  the  absence  of  fraud  or  advantage  of  a  breach  of  the  warranty 

latent  defects,  or  a  warranty  of  quality,  to  have  tbe  contract  rescinded  and  le- 

tbat  the  acceptance  of  an  article  «old  fuse   payment    of  the   price,   when  he 

upon  an  executory  contract,  afler  an  op-  has  kept  the  property  for  many   years, 

portunity  to  examine  it,  is  a  consent  and  and  had  the  benefit  thereof  until  it  was 

agreement  that  the  quality  is  satlsfac-  destroyed.     Sparks  v.   Messick,  65  N. 


tory  and  conforms  to  the  contract,  and  Car.  440. 

Imrs  all    claim   Cor   compensation    on  3.   Weed  v.  Dyer,  53  Ark.  1C5. 

account  of  any  defects  that  may  eilst  S.  Atkins  v.  Cobb,  56  Ga.  86. 

In   the   article.   Gaylord   Mfg.   Co.   ».  4.  Toledo  Sav,  Bank  v.  Rathmann, 

Allen,  53  N.  Y.  jij;  RicketU  v.  Hays,  ^8  Iowa  j88;  Osborne  v.  Carpenter,  37 

13  Ind.  iSi.  Minn.    331  ;    Osborne    v,    Marks,    33 

Where  furniture   manufactured  un-  Minn.c6;  Courtney  ».  Boswell,G5  Mo, 

der  a   contract  that  It  should  be  "fin-  196;  Haynerr.  Churchill,  39  Mo,  App. 

bhed  in  a  good  workmanlike  manner,"  676  ;  Fadley  v.  Smith,  23  Mo.  App.  87  ; 

liaccepted  and  paid  for  by  the  vendee  Nauman-u.'Oberle,  go  Mo.  666;  Ault- 

withknowledgethat  it  was  not  finished  man  v.  Hefner,  67  T«.   54;  Park  v. 

In  a  proper  manner,  he  cannot  after-  Richardson,   etc.,   Co.,   81    Wis.   390; 

ward  bring  an  action  on  account  of  the  Walker  v.  Gooch,  48  Fed,  Rep.  656 ; 

defective  finishing ;  in  such  a  case  there  Ottawa  Bottle,  etc.,  Co.  v.  Gunther,  31 


o  such  warranty  aa  would  survive  Fed.  Rep.  aoS.  Comfara  McCormtck 
me  acceptance  of  the  article.  Smith  Harvesting  Mach.  Co.  v.  Martin,  xt 
V.   Servia    (Supreme  Ct),    11    N.  Y.     Neb.  713  ;    Breti  v.  Fawcett,  19   111. 


Supp.  301.  App.  319. 

In    the    case  of  Gafe  Mfg.    Co.  v.  Giving  collateral  security  with  note* 

Woodward,  17  R.  I.  464,  which  was  an  for  the  purchase  price  of  an  article,  no 

action  for  a  breach  of  warranty  given  more  defeats  the  right  of  the  purcbaier 


tory  contract  for  the  sale     to  rely  on  the  warranty  than  docs  Uie 


and  delivery  of^cotton,  it  appeared  that  execution  of  the  notes.  Aultman  t 
cotton  inferior  in  grade  to  that  con-  Hefner,  67  Tex,  54.  Nor  does  the  re- 
tracted for  wai  delivered,  but  the  newal  of  the  notes,  after  tbe  discov- 
vendeeaccepEedit,becausetfhe  rejected  ery  of  a  breach  of  the  warranty,  affect 
it  his  milts  would  have  to  be  closed  for  tfae  vendee's  right  to  an  action  for 
wantof  raw  material.  It  was  held  that  auch  breach.  Osborne  v.  Marks,  33 
a  verdict  for  t)ie  defendant,  the  seller,  Minn.  56. 
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of  the  warranty,'  or  where  the  payment  is  induced  by  the  seller's 
promise  to  remedy  the  defect  or  return  a  part  of  the  price.* 

And  where  a  buyer  makes  demands  for  repairs  for  which  he  pays 
when  furnished,  he  does  not  thereby  waive  his  rights  under  the 
warranty.' 

These  principles  apply  as  well  where  the  contract  of  sale  con- 
taining the  warranty  is  executory,as  where  it  is  executed.* 

4,  In  Exeontory  Contraoti  of  Sale.  —  The  rule  that  an  acceptance 
and  retention  of  the  article  contracted  for  is  not  a  waiver  of  the 
vendee's  right  to  an  action  on  the  warranty,  applies  as  well  to  ex. 
ecutory  contracts  of  sale  as  to  executed  contracts.  The  fact 
that  in  such  cases  the  vendee  may  rescind  the  contract  and  reject 
the  article  for  a  failure  to  comply  with  the  warranty,  does  not 
alter  the  rule ;  he  has  his  election  whether  to  rescind  the  contract, 
or,  by  accepting  the  article,  confine  himself  to  his  remedy  on  the 
warranty.* 

1.  Aultman  v.  Wheeler,  49  Iowa  647.  breach  of  the  warrantj.     Zabriakle  r, 

a,  Courtney  Ti.  Boswell,  65  Mo.  196;  Central  Vt.  R.  Co,  131  N.Y.7»,o>'r«- 

OBborne  v.  Carpenter,  37  Minn.  331  ;  ing  13  N.  Y,  Supp.  735. 

Aultman  v.  Hefner,  67  Tex.  54.     The  Where  a  seller  contracts  to  dellTer 

same  is   true  where  the  seller,  or  his  good,  clear,  merchantable  ice,  It  ii  1 

agent,  induces  the  buyer  to  execute  the  warrantj-,  or  a  condition  precedent  of 

notes  bj'  assuring  him  that  It  will  not  the   nature  and   effect  of  a  warrintj, 

affect  his  onn  liability  or  his  rights,  that  the  ice  afterward  delivered  «i1l  be 

Harrison  v.  Crocker,  19  Wis.  68.  of  that  quality,  and  the  buyer,  by  iccepl- 

The  case  of  Wooldridge  -v.  Royer,  ing  the  ice  delivered,  is  not  precludtd 

69  Md.  113,  which  is  sometimes  cited  from  setting  up  a  breach  of  the  wir- 

as  opposing  the  rule  of  the  text,  was  ranty  in  defense  of  the  seller's  action 

one  in  which  the  notes  given  by  the  lor  the  price.     Morse  u.  Moore, 83  M(. 

buyer  expressly  waived  any  claim  of  473 ;  33  Am.  St.  Rep.  783. 

warranty.  fi.  Day  u.   Pool,   53    N.  Y,  480;  II 

8.  Latham  v.  Sbiply,  86  Iowa  543.  Am.  Rep.  719  (where  the  authoritifi 
In  this  case  it  appeared  that,  some  parts  are  reviewed ) ;  Zabrlskie  i'.  Central  Vt. 
of  the  machinery  purchased  being  de-  R,  Co.,  131  N.  Y.  71;  Weber  v.  De- 
fective, the  buyer  wrote  to  the  seller  muth  (City  Ct,),  3  N.  Y.  Supp.  658; 
asking  to  have  the  defects  remedied,  Underwood  v.  Wolf,  131  III.  425;  19 
and,  on  this  being  done,  paid  the  pur-  Am.  St.  Rep.  40;  Poland  v.  Miller,  9; 
chase-money.  It  was  held  that  this  Ind.  387;  48  Am.  Rep.  730;  Weed  r. 
action  constituted  no  waiver.  Dyer,  53  Ark.   155;  Bushman  v.1*.y 

«.  Kent  &.  Friedman,  101  N.  Y,  616;  lor,  a  Ind.  App.  12;  TacomaCotl  Co.i'. 

Fairbanks   Canning    Co.    i^.  Metzger,  Bradley,!  WaBh.600;  Halley  f.  Folsom, 

118  N.Y.  a6o;    16  Am.  St.  Rep.  753;  1  N.  Dak.  31.1;.  Com/a  re,  however,  Shi - 

Zabriskie  -v.  Central  VL  R.  Co.,  131  N.  der  v.  Blelstein,  115  N.  Y.  317;  Lesser 

Y.  72;  Parks  i;.  Morris   Axe,  etc..  Co.,  i'.PerkinB(SupremeCL),4  N.Y.Supp. 

54    N.    Y.  586;  Tacoma  Coal  Co.  v.  53;  Smithi^.  Servis,  58  Hun  (N.Y.)6oi. 

Bradley,  2   Wash.  600;  Morehouse  v.  The  early  case  of  Hopkins  f.  Apple- 

CoitiBtock,    42     Wis.    6j6;  English   «.  ^,    1    Stark.   477,   tried    before  LonJ 

Spokane  Commission  Co.,  48  Fed,  Rep.  Ellenborough,  opposes  the  rule  of  the 

197 ;   2   BcDJamln   on   Sales  (6th   Ami  text.     That    was  an  action  for  good) 

ed.),  }  477.  sold   and   delivered,  warranted  to_  l* 

An  agreement  to  sell  a  quantity  of  of  the  best  quality  of  Spanish  birills. 

coal,  warranted  to  be  of  the  same  qual-  The  defendant  had  accepted  the  sriicle 

ity  and  kind  as  that  furnished  the  buyer  on  delivery  and  consumed  it  in  marni- 

duringthe  precedlngyear,  is  practically  facturing,  without  giving  notice  of  u>7 

a  sale  by  sample,  and  an  acceptance  of  defects,  or  offering    to  return  It    He 

the   coal    does  not   preclude   the  pur-  attempted  to  show  that  the  true  qniii'J 

chaser   from  recovering  damages  for  a  of   the   article   was   not  ucerttiaible 
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But,  although  the  buyer,  even  in  executory  contracts  of  sale 
and  delivery,  is  not  bound  to  give  notice  of  any  defects,  or  to  re- 
fuse to  accept  the  goods,  it  is  generally  held  that  his  failure  to 
make  complaint  may  be  given  in  evidence  as  tending  to  show  that 
there  had  been  no  breach  of  the  warranty.* 

XVIII.  HZKBDIM  TOE  A  BbzaCH  OF  WabkutTT. — If  there  is  a 
breach  of  the  warranty  of  title,  the  vendee  may  sue  for  a  return  of 
the  purchase-money  paid,  or  may  maintain  an  action  on  the  war- 
ranty to  recover  damages  ;  and  this  latter  is  the  proper  remedy 
where  the  breach  of  warranty  has  occasioned  the  purchaser  other 
damage  in  addition  to  the  mere  loss  of  the  article.  If  the  price 
has  not  been  paid,  the  breach  of  the  warranty  of  title  will,  of  course, 
be  a  complete  defense  to  an  action  by  the  vendor  for  the  price.* 

If  the  warranty  is  one  relating  to  the  quality  of  the  goods  sold, 
the  vendee  may  pursue  any  one  of  three  remedies:*  If  the  title 
has  not  passed  to  him,  or  if  the  warranty  was  made  fraudulently, 
he  may  rescind  the  contract  and  refuse  to  accept  the  goods,  or  if 
he  has  received  them  already,  he  may  return  them  or  notify  the 

except  b;  actual  use  and  experiment;  an  executorj  sole.  Is  not  bound  to  re- 
but on  this  point  the  evidence  was  con-  turn  the  property  upon  discovering  the 
flicting.  It  was  held  that  he  should  breach,  even  when  he  has  the  rigbt  to 
have  ^ven  notice  of  the  defects  at  an  do  so." 

carlj  stage,  in  order  that  the  vendor  1.  Hotlae  af  Dafeata  or  of  ITan-Aitaept- 

might  have   had    an    opportunity    to  uie«. — Feari  v.  Hanna,  139  Pa.  St.589; 

remedy  them.     He  was,  therefore,  held  Weed  w.  Dyer,  53  Ark.  155.    In  Eastern 

liable  tor  the  whole  price.    This  case  Ice  Co.  v.  King,  86  Va.  io3,  the  court 

has  not  been  followed,   however,  and  said;    "The   true   rule   ia   that  nhere 

was  diitinctly  overruled  in  Poulton  v,  goods  delivered  to  the  buyer  are  in- 

Lattimore,  g  B.  &  C.  759;  17  E.  C.  L.  ferior  in  quality  to  that  which  was  war- 

373.     In  that  case,  the  buyer  neither  ranted  by  the  vendor,  the  buyer  may 

returned  the  seed  which  had  been  de-  bring  an  action  for  the  breach  of  the 

lirered   under  the  contract,  nor  gave  warranty  immediately,  without  return- 

»ny  notice  of  defects,  but  as  there  was  Ing  the  goods  or  giving  any  notice  to 

an  express  warranty  of  quality  which  the  seller;  though  it  has  been  held  that 

had  been  broken,  he  was  allowed  to  the  failure,  either  to  return  the  goods, 

set  up  the  breach  to   defeat   an  action  or  to  notify  the  vendor  of  the  defect  in 

by   the  seller  for   the    price.      Other  quality,  raises  a  presumption  that  the 

English  and  American  cases  set  up  the  complaint  of  defective  quality  is   not 

doctrine    as    stated    in  the   text.    See  well  founded.     Vincent  v.  Leland,  100 

Fielder  v.  Starkin,   1   H.   Bl.   17,   and  Mass.  431;  Fisk  v.  Tank,  li  Wis.  176; 

cates  ciled  above.  Day  v.  Pool,  53  N.  Y.  416 ;  i  Benjamin 

The  cases  of  Reed  v.  Randall,  39  N.  on  Sales  C6th  Am.  ed.),  I,  1354." 
Y.  358;  86  Am.  Dec.  305;  McCormick  S.  Harper  v.  Dotson,  43  Iowa  331. 
V.  Sarson.  45  N.  Y.  26^ ;  6  Am.  Rep.  See  also  Clavton  v.  Scott,  43  Vt.  553. 
80;  Neaffie  v.  Hart,  4  Lans.  (N.  Y.)  4,  The  buyer  o'f  personal  property,  vjth 
were  all  cases  in  which  there  was  no  covenant  of  warranty,  may  discharge 
warranty,  and  the  vendee's  only  rem-  an  existing  lien  upon  the  property 
edy  was  In  a  rescission  of  the  contract  purchased,  and  deduct  the  amount  from 
which  he  had  waived  by  accepting  the  the  unpaid  balance  of  the  purchase- 
goods.  Other  cases  are  explainable  in  money.  Harper  v.  Dotson,  43  Iowa  331. 
the  same  way.  See  Story  on  Sales  (4th  «.  Lyon  v.  Bertram.  10  How.  (U.  S.) 
149;  Cook  w.Gray,3  Bush(Kj-.)  131 ; 
CutterTi.Powell,6T.  R.3»o;  3  Smith's 


L*ttimore,  9  B.  &  C.  359 ;  17  E.  C.  L. 
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vendor  that  he  holds  them  subject  to  his  order ;'  if  the  title  has 
passed  to  him,  he  may  bring  his  action  [or  damages  caused  by  the 
breach  of  warranty  ;*  or  he  may  set  up  such  damages  by  way  of 
set-off  or  counterclaim  to  the  vendor's  action  for  the  price.* 

The  remedies  of  the  buyer  where  there  is  no  warranty,  for  a 
failure  to  deliver  goods  of  the  quality  and  character  contracted 
for,  are  examined  in  a  previous  article.*  There  is  no  remedy 
in  equity  for  a  mere  breach  of  warranty,  except  in  peculiar  cases 
of  fraud." 

1.  EewliKon— (?.  Right  to  Rescind.  —  While  there  is  some 
conflict  in  the  authorities,  the  better  rule  appears  to  be  that,  in 
the  absence  of  fraud  on  the  part  of  the  seller,  a  mere  breach  of 
warranty  does  not  authorize  a  rescission  of  the  contract  of  sale  by 
the  buyer,  after  the  contract  has  become  executed ;  the  buyer's 
remedy  is  confined  to  his  action  on  the  warranty,  unless  he  can 
prove  fraud  or  the  previous  consent  of  the  seller  to  a  rescission.* 

373 :  Pisk  f.  Tank,  I3  Wig.  rj.     See  lo   S.  Car.  164.     See  infra,  thta  title 

also  English  v.  Spokane  Commission  Rigil  to  Set  Off  Damages  in  an  Aclin 

Co.,  57  Fed.  Rep.  451.  for  He  Price. 

1.  Bryant     v.     Isburgb,     13      Gray  t.  See  Salks,  vol.  3t,p.6i3.    Where 

(Mass.)  607;  74  Am.  Dec.  655;  Pen-  an  article  inferior  to  the  one  contrtcted 

nock  V.  Stjgles,  $4  Vt.  316  ;  Tliorntoa  and  paid  for,  Is  delivered,  and  the  kcIIct 

V.  Wynn,  it  Wheat  (U.  S.)  :83  ;With-  U  notified  that  it  must  be  taken  away, 

ere  V.  Greene,  9  How.  (U.  S.)  313.  but  neglects  to  do  ao,  Ihe  buver  may 

a.  See  infra,  this  title.  Action  on  tie  dispose  of  it  and  claim  the  dlffercace 

'        "                   ------  ^  tween  what  it  wu  worth  and  what  he 

IS  obliged  to  pay  for  a  good  article  to 

In  Bxohaase  of  OluLtttfii. — In  the  case  supplr  Its  place.     Yonghioghenj  Iron, 

of  an  exchange  of  personal  property,  etc.,  Co.  v.  Smith,  66  Pa.  St.  340. 

where  there  Is  a  breach  of  warranty  B.  Ho  Belief  In  Bqnlty. — Linn  c.  Gnnn, 

unmixed  with  fraud,  the  remedj  Is  by  56  Mich.   447;   Lawrence  u.  Vick,  10 

suit  on  the  warranty  ;  but  where  there  Humph.   (Tenn.)   385.      In  this  latter 

has  been  actual  fraud  mixed  with  deceit,  case,   after  an   action   at   law  by  the 

the  party  defrauded  has  his  election  to  vendee   for   a  breach   of  warrantv  of 

bring  an  action  on  the  warranty,  or  soundness  made  on  the  sale  of  a  alare, 

trover  for  the  property  sold  by  him.  the  vendor  filed  a  bill  seeking  to  hare 

Dawson  v.  Pennaman,  6j  Ga.  698.  her  restored  to  him  on  the  ground  that 

In  an  action  for  a  breach  of  warranty  the  full  value  of  the  slave  was  recovered 

of  a  jaclt,  given  as  part  payment  on  a  In  the  action,  and  that  one  of  the  plsln- 

aale  of  land  wherein  the  plaintiff  had  tiff's  attorneys  had  argued  the  cue  be- 

{^iven  bond  for  title,  taking  for  the  bal-  fore  the  jury  as  if  the  slave  was  wortb- 

ance  of   the   purchase-money   a    note  less,and  hadasGerted  that  thedeCendint 

which  he  had  assigned  before  bringing  (the  complainant  in  equity)  might  come 

the  action,  it  appearing  that  the  jack  and  take  her.   It  was  held  that  the  com- 

wae  "hipped"  and  comparatively  worth-  plalnant  had  no  ground  for  equitable 

less  at  the  time  of  the  sale,  and  that  relief,  that  hia  only  remedy  was  io  aa 

the  defendant  had  declined  the  plain-  application  for  a  new  trial. 

tiff's  offer  to  rescind  the  contract,  it  was  8.  Street  v.  Blaj,  a  B.  &  Ad.  456;  31 

held  that  the  plaintiff  was  not  restrict-  E.   C.   L.   I3i;   Lyon   c    Bertram,  m 

ed  In  his  remedy  to  a  suit  for  rescis-  How.  (U.  S.)  T49;  Dawaon  v.  Penns' 

■Ion,  and  that  he  was  not  bound,  in  man,  65  Ga.  69S;  Crabtree  v.  Kile,  >■ 

order   to  maintain  his  action   on    the  111.  iSo;  Hoover  v.  Sldener,98  Ind.igo; 

warranty,  either  to  return  the  animal  Prentiss  v.  Ross,  t6  Me.  30;  Merrick  v. 

or  to  tender  a  conveyance  of  title  to  Wiltse,   37   Minn.    41 ;    Kimball,  etc, 

the  land.  Smith  v.  Oldham,  26Tex.  533.  Mfg.  Co.  p.  Vroman,  35  Mich.  310;  if 

S.  Henkel  v.   Burke   (Me.  1887;,   lo  Am,  Rep.  558  ;  Bunce  f.  Beck,  43  Mo. 

Atl.  Rep.  249;   Trimmier  v.  Thomson,  179;  Voorhees  v.  Earl,  3  Hill  <n.  VJ 
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Where,  however,  it  is  a  part  of  the  original  agreement  that  the 
buyer  shall  have  the  right  to  return  the  article  and  to  receive  back 

388;  38  Am,  Dec.  sSS;  McCormtck  v,  3  Tread.  Const  (S.  Car.)  750;  Merrill 
Sarson,  45  N.  Y.  365;  6  Am.  Rep.  80;  v.  Nightingale,  39  Wie.  247.  Comfare, 
Day  V.  Pool,  53  N.  Y.  416;  11  Am.  as  to  the  tuXc  \a  Slaataciusetls,  Dick- 
Rep.  710;  Ka«e  V.  John,  10  Watts  (Pa.)  inson  v.  Lane,  107  Mats.  548,  in  which 
107  ;  36  Am.  Dec.  14S ;  Houston  v.  the  vendee  was  not  allowed  to  recover 
Cook,  153  Pa.  St.  43;  Kauffman  Mining  In  an  action  against  the  vendor  Tor 
Co.  I'.  Sluckey,  37  S.  Car,  7 ;  Allen  v.  money  had  and  received ;  such  money 
Anderson,  3  Humph.  (Tenn.)  581 ;  39  havingbeen  paid  as  the  purchase  price 
Am.  Dec.  553;  Wright  v.  Davenport,  of  a  horse,  although  the  vendee  claimed 


44  Tex.  164;  Biythe  v.  Speak,  33  Tex.  to  have  rescinded   Che  contract  of  sale 

439;  West  n.  Cutting,  19  Vt.  536;  Pierce  forabreachof  a  warrant/ and  had  re- 

II.  Carey,   37    Wis.   333;   Thornton   v.  turned  the  horse. 

Wjnn,  13  Wheat.  (U.  S.)  183.    See  also  In    the  case   of  Lawton  v.  Kell,  6t 

L^btburn  v.  Cooper,  i  Dana  (Kj^.)  273.  Barb.  (N.  Y.)  558,  it  is  said  that  where 

In  Merrick  11.  Wiltse,  37  Minn.  41,  the  the  sale  is  of  a   specific  article  in  pos- 

court  said:  "  Under  the  rule  as  eatab-  session  of  the  seller,  the  representations 

lUbed  in  this  state,  the  vendee  cannot  may  amount  to  a  warranty  ;  but  if  there 

rescind  and  return  tbe  property  for  a  fa  merely  an  agreement  to  sell  a  quan- 

breacb  of  warranty  merely,  there  lieing  tity  of  goods  which  are  sound  Inqualltv, 

no  fraud.  Minneapolis  Harvester  Works  the  remedy  of  the  purchaser  is  to  re- 

v.  Bonnallle,  39Minn.  373.    The  title  to  fuse  to  accept  on  delivery,  or  If  he  dis- 

tbc  property  passes,  and!!  the  warran-  cavers  the  defect  afterward,  to  rescind 

ty  ia  false,  a  cause  of  action  accrues  !m-  the  contract  and  return  the  goods, 

mediately,  and  compensation  In  dam-  In  the  cage  of  Rogers  v.  Hanson,  35 

ages  is  due  at  once.     Muller  v.  Eno,  14  Iowa  383,  the  court  conceded  that  the 

N.  Y.  597."  weight  of  authority  was  in  favor  of  the 

It  must  be  conceded,  however,  that  rule  as  stated  in  the  text,  but  considered 

there   are  a   number  of  cases  of  high  that  the  doctrine  of  the  Matsackusitia 

authority,  in  which  it  has   been   held  courts  was  more  In  accord  with  prin- 

constantly  that  the  vendee  may  rescind  ciple. 

the  contract  for  a  breach   of  warranty.  In  I  Parsons  on  Contracts  (7th  ed.), 

This  appears  always  to  have  been  the  pp.  sga,  593,  the  author  states  the  rule 

rule  in   Moisackuselti.     See   Bradford  to  be  that  the  purchaser  may,  upon  a 

V.  Manly,   13  Mass.  139 ;  7  Am.   Dec.  breach   of  the   warranty,  "  return   the 

133;  Conner  v.   Henderson,   15   Mass.  goods  forthwith,  and  if  hedoes  sowltb- 

319;  S  Am.  Dec.  103;  Perley  v.  Batch,  out  unreasonable  delay,  this  will  be  a 

33  Pick.  (Mass.)  383;  34  Am.  Dec.  56;  rescission  of  the  sale  and  he  may  sue  for 

Bryant   v.   labiirgh,  13  Gray    (Mass.)  the  price  if  he  paid  It,  or  defend  against 

607;  74  Am.  Dec.  6ss;  Morse  v.  Brack-  an  action  for  the  price  if  one  be  brought 

ett^  Mass.  309.      In  Dorr  v,  Fisher,  by   the  seller."     He  admits,  however, 

I     Cush.  (Mass.)    371,    Shaw,    C.   J.,  that  "some  authorities  of  great  weight 

speaking  (or  the  court,  said :  "  A  war-  limit  his  right  to  return  the  goods  for  a 

ranty  is  not  strictly  a  condition.     .     .     .  breach  of  warranty,  to  cases  of  fraud  or 

But  to  avoid  circuity  of  action,  a  war-  where  there  was  an  express  agreement 

ranly  may  be  treated  as  a  condition  aub-  between  the  parties."     See  also,  as  the 

sequent,  at  the  election  of   the  vendee,  view  expressed  by  Mr.  Parsons,  Hyatt 

who  may,  upon  a  breach   thereof,  re-  v.  Boyle,  s  Gill  &  J.  (Md.)  121 ;  35  Am. 

scind  the  contract   and   recover    back  Dec.  376;  Franklin  v.  Long,  7  Gill  & 

the  amount  of  his  purchase -monev  as  J.  (Md.)407;  Marstonf. Knight  39  Me, 

in   case    of  fraud."     See   also   Dill  v.  341 ;  Scranlon  v.  Tilley,  16  Tex.  183; 

O'PerTcll,  45    Ind.    368;  Jack   v.  Des  Kuntaman  v.  Weaver,  30  Pa.  St.  431; 

Moines,  etc^  R.Co^  53  Iowa  399;  Gale  59  Am.  Dec.  740. 

Sulky  Harrow    Mfg.  Co.  i>.   Stark,  45  The   warranty,  however,   is   only  a 

Kan.  606;  33  Am.  St.   Rep.  739;  Mar-  collateral  undertaking  on  the  part  of 

shall  v.Perry,67Me.  78;  Hornu.Buck,  Chevendor;lt  ia  not  an  essential  part 

48  Md.  358;  Jaeers  v.  Griffin,  43   Miss,  of  the  contract,  and  it  is  difficult  to  see 

134;  Youghiogheny  Iron,  etc.,  Co.  v.  how  the  breach  of  such  an  undertaking 

Smith,  6d  Pa.  St.  340;  Martin  v.  Howlt,  can  justify  a  rescission  and  repudiation 
38  C.  of  L.— 53                         817 
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the  purchase-money  paid,  in  case  the  article  fails  to  satbfy  the 
warranty,  he  may,  of  course,  rescind  the  contract.*  And  where 
the  representations  constituting  the  warranty  were  fraudulently 
made,  and  with  intent  to  defraud  the  buyer,  the  contract  may  be 
rescinded  at  the  will  of  the  buyer;  the  rule  is  well  recognized 
that  fraud  will  vitiate  any  contract  into  which  it  has  entered,  or 
which  was  induced  by  means  of  it.*  The  fraud  may  consist  of 
false  representations  as  to  some  positive  quality  of  the  article,  or 
of  the  fraudulent  concealment  of  defects  known  to  the  seller.' 
Only  positive  misrepresentations,  however,  are  considered  in  this 
connection,  the  general  subject  of  fraud  having  been  dealt  with  in 
a  previous  article.* 

The  rule  that  a  mere  breach  of  warranty  does  not  authorize  the 
vendee  to  rescind  the  contract,  does  not  apply  to  cases  in  which 
the  contract  is  executory  merely,  but  is  confined  to  contracts  ex- 
ecuted.* Thus,  where  an  article  is  ordered  from  a  manufacturer, 
who  engages  that  it  shall  be  of  a  certain  quality,  or  fit  for  certain 
purposes,  and  the  article  sent  as  such  is  never  completely  accepted 

of  the  entire  contract.    The   view    ex-  tiheep,  under  a  warrantj  of  (oundoen. 

pressed  In  the  text  has  tbe  Indorsement  the  buj'er  tnaj  cither  retcind  the  con- 

of  Mr.  Story  (Story  on  Sales  (4th  ed.),  tract  and  then,  on  returning  tbe  pnp- 

}  411),  and  is  in  accord  with   principle  erty,  recover  back  tbe  price  paid,  or  he 

and  tlie  great  weight  of  authority.  may   affirm  the  contract  and  recover 

1.  Smith's  Mer.  Law   (3d  Am.    ed.),  damages  in  an  action  on  the  wirrsnly. 

p.  634.     But  in  such  cases  the  vendee,  Marsh  -u.  Webber,  16  Minn.  37;. 

where  he  has  sustained  injury  in  con-  Anaction.by  thepurchaserof  awtr- 

sequence  of  the  breach  of  warranty,  ranted  machine,  brought,  after  he  bad 

cannot  i>e  compelled  to  elect  between  a  returned  it,  against  the  vendor  and  hii 

return  of  the   property   and  damages,  guarantor,   claiming   a  recovery  of  a 

but  may  be  entitled  to  both.    The  re-  greater  amount  than  the  sell  1  tig  pric^ 

covery  of  the  purchase  price  may,  in  Is  an  action  for  the  rescission  of  (be 

many  cases,  not  be  sufficient  to  make  contract,  and  not  for  damages  merely. 

good  all  his  losses ;  and  the   return  of  Clarke  t.  McGetchle,  49  Iowa  437. 

property  which  is  unfit  for  use  may  be  The  law  requires  good  faith  and  fair 

onerous   and    ruinous.     See    Kimball,  dealing  between  the  parties  to  a  con- 

etc^  Mfg^  Co.  I'.  Vrotnan,  35Mlch.  315;  tract;  and  it  is  well  settled  that  the  sale 

34  Am.  Rep.  55S.  of  a  chattel  may  be  avoided  for  1  fraud- 

Bui  a  provision  in  the  contract  that,  ulent  concealment  of  a  defect  known 

on  the  failure  of  the  article  to  comply  to   the  vendor,   and   not  discoverable 

with  the  warranty,  the  vendee  may  re-  on  ordinary  inspection  by  tbe  vendee, 

turn  it,  does  not  compel  him  to  choose  Turner  ».  Hugglns,  14  Ark.  ji. 

that  remedy;  he  may  still  elect  to   re-  S.     Montgomery  v.   Bucynis  Mich, 

tein  the  article  and  sue  on  the  war-  Works,  ga  U.  S.  257  :   Potter  v.  Tsg- 

ranty.     Mnndel  -o.  Buttles,    zi    Minn,  gart,  54  Wis.  395  ;  Alexander  p.  Den- 

391;  Douglas  Axe  Mfg.   Co.  r.  Card-  nis.oPort.  (Ala.)  74  ;  33  Am.  Dec. 309; 

ner,  10  Cush.  [Mass.)  &i.  Bridge   v.  Penniman,  loj    N.  Y.  64). 

a.  See  Rescission,   vol.   31,   p.   49;  *.  See  Rbscission,  vol.   11,  p.  m- 

Fraud,   vol.  8,   p.   650  ;  Slaughter   v.  9.  Smith's  Mer.  Law  (id  Am.  ed.), 

Gerson,  13  Wall.  (U.  S.)  379;  Norton  0.635;  Okell  v.  Smith,  i   Stark.  107; 

Ti.  Young,  3  Mc.  30;  Sibley  r.  Hurlbert,  Cook  v.   Gray,   a    Bush    (Ky.)    iii; 

15  Gray  (Mass.)  509;  Kimball  u.  Cun-  Norton  i/.  Dreyfiias,  106  N.  Y. 90.   See 

n'ingham,  4  Mass.  501;  3  Am.  Dec.  330;  also  Field  i'.Kinnear,4  Kan.  409,  where. 

Miller  r.  Barber,  66   N.  Y.  558;  Paeti  in   an  execulory  contract  of  »ile  by 

f .  Stoppleman,  75  Wis.  510;  Sparling  sample,  it  was  held   that  ttie  vendee 
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by  the  party  ordering  it,  the  latter  may  return  it  as  soon  as  he 
discovers  the  defect  in  it,  provided  he  has  done  nothing  more  in 
the  meantime  than  was  necessary  to  give  it  a  fair  trial.*  Nor 
would  the  purchaser  of  a  commodity  to  be  delivered  afterward, 
according  to  a  sample,  be  precluded  from  returning  the  bulk,  if  it 
proves  to  be  not  in  accordance  with  the  sample,  within  a  reason* 
able  time  for  examination  and  comparison.^ 

Another  exception  to  the  general  rule  has  been  made  in  cases 
■where  the  breach  of  warranty  is  such  as  to  amount  to  a  total  fail- 
ure of  consideration,  as  where  the  article  delivered  proves  to  be 
absolutely  worthless,  or  entirely  different  from  what  the  contract 
calls  for ;  in  such  cases  the  vendee  may  return  the  article,  and  re- 
cover the  purchase-money  paid.*  It  seems,  however,  that  this 
exception  is  but  an  extension  of  the  rule  stated  above,  which  al- 
lows a  rescission  on  the  ground  of  fraud,  the  fraud  being  presumed 
from  the  entire  worthlessness  of  the  article. 

A  mere  offer  to  return  the  property  sold  because  it  fails  to  com- 
ply with  the  warranty,  does  not,  of  itself,  constitute  a  rescission 
of  the  contract,  and  the  vendee  may,  after  such  offer  has  been 
made  and  refused,  still  elect  to  sue  upon  the  warranty,  thereby 
affirming  the  contract.* 

The  right  to  rescind  the  contract  for  a  breach  of  warranty  is, 

1.  Smith's   Mer.  Law  (3d  Am.  ed,),  tain   whether  the  warranty   has   been 

p.  ^35  1  Street  v.  Blaj,  2  B.  &  Ad.  456 ;  complieJ  with ;   and  if  it  has  not,  he 

M  E.  C.   L.  13J  ;  Cooper  v.  Halt,  it  may  reject  the  cargo  altogether.     But 

Neb.   16S  j    Brigg  v.  Hilton,  99  N.  Y.  if  the  cargo  is  once  delivered  to  him,  he 

J  17  ,53  Am.  Rep.  63;  Norton  v.  Diej'  has  no  right  to  return  it,  on  the  ground 

Liss,   106    N.  Y.    90;  Warren    Glass  that  it  doei  not  correspond   with  the 

Works  Co.  V.  Keystone  Coal  Co.,  6j  warranty.    Toulmin  v.  [ledley,  a  C.  & 

Md.  547.  K.  iS7;6i  E.  C.  L,  157.    The  right  to 

Tbe  vendee,  in  such  cases,  notwith-  return  a  chattel  sold  with  a  warranty 

ttanding  the  failure  to  meet  the  war-  which   proves   Incorrect,   is   not  talcen 

rantj,   may   retain    it    and    bring   an  away  b^  the  fact  that  the  buyer,  before 

action    on    the    warranty;   he   has    a  removingthe  chattel,  might  have  found 

choice  of  remedies,  and  may  demand  a  out  that  the  warranty  was  untrue,  or 

rescission  or  may  proceed  on  the  con-  by  the  fact  that  the  chattel,  while  it  was 

tract  of  warranty  ;  but  he  cannot  pur-  in  the  buyer's  possession,  was  injured, 

sue  more  than  one  of  such  remedies,  without  fault  on  his  part,  by  anaccident 

Norton   v.    Dreyfuss,    106   N.   Y.  90  ;  arisine  from  a  defect  inherent  in  the 

Brigg  V.  Hilton,  99  N.  Y.  i;i7  ;  51  Am.  chattel.     Head  v.  Tattersall,  30  W.  R, 

Rep.63;   Warren  Glass  Works  Co.  f.  115  ;  as  L.  T.  N.  S.  631. 

Keystone  Coal  Co,,  65  Md,  547.     But  S.  Voungu,  Cole,  3  Bing.   N.  Cas. 

he  may  refuse  to  accept  the  article  if  714;  3*  E.  C.  L.  303.     The  correct  rule 

it  is  defective,  even  though  it  has  some  is  that  the  buyer  has  no  right  to  rescind 

value.     Cooper  V.  Hail,  33  Neb.  t6S.  thecontractof  sale,  unless  first,  the  con- 

9.  Smith's  Mer.  Law  [3d  Am.  ed.),  tract  itself  confers  the  right,  or  second, 

p.  635:   MansHeld  t'.  Trigg,  113  Mass.  there   is   fraud,  or  third,  there   is  an 

350;  Morgan  v.  McKee,  77  Pa.  St.  338.  entire  failure  of  consideration.    Kauff- 

If  a  party  buys  a  specific   cargo   of  man    Milling   Co,  n.    Stuckey,  37    S. 

goods  expected  to  arrive  by  a  particular  Car.  7;  Carter  v.  Walker,  a  Ricn.  (S. 

ship,  and  which  are  to  be  of  a  particu-  Car.]  40, 

larquality,  be  has  a  right,  on  the  arrival  V  Graham  v.  Bardin,   i  Patt.  &  H. 

at  the  ship,  to  Inspect  such  cargo  before  (Va.)  306.   See  generally  Rescission, 

it  Is  delivered  to  him,  in  order  to  ascer-  vol,  31,  p.  35. 
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when  it  exists,  a  mere  privilege  of  the  buyer's ;  he  is  not  confined 
to  it,  but  may  waive  it,  and  bring  his  action  on  the  warranty.^ 

i.  Vendee's  Duty  in  Rescinding  the  Contract.— The 
general  rules  governing  the  duty,  in  the  premises,  of  a  party  seek- 
ing  to  rescind  a  contract,  have  been  reviewed  in  a  previous  article, 
to  which  reference  is  made.*  The  first  duty  of  the  vendee  who 
seeks  to  rescind  a  contract  of  sale,  is  to  return  the  article  which 
was  the  subject  of  the  sale ;  in  no  case  can  he  retain  it  and 
have  the  contract  rescinded,  unless  the  article  has  no  actual  value; 
a  rescission  contemplates  that  both  parties  shall  be  placed  instalu 
guo.^  The  vendee  must  act  with  vigor  and  promptness  in  making 
the  rescission,  and  in  returning  the  article  sold  ;  if  he  retains  the 
article  for  a  longer  time  than  is  actually  necessary  for  the  pur- 
poses of  examination  and  inspection,  his  right  to  rescind  is  waived, 
and  he  will  be  confined  to  his  remedy  by  action  on  the  warranty,* 

1.  Blcbt  to  Baeclnd  Is  •.  Hera  FtIt-  not  be  returned.     See  Authorities  col* 

Use*. — Taylor  v.  Saxe,  134  N.   Y.  67;  lected  in  Rescission,   vol.   ii,  p.  B9, 

Underwood  v.  Wolf,  131   III.  4JJ ;    19  note.     Sec  also  Pacific  Guano  Co,  r. 

Am.  St.  Rep.  40.  Mullen,  66  Ala.  581;  Trippe  r.  Mc- 

In  Benjamin  on  Sales  (4tb  Am. ed.),pt.  Lain,  87  Ga.  1:36. 
II,  I)  90T ,  the  author  sa/s :   "The  bujer        A.  Dill  v.  Cfamp,  13  Ala.  349:  Dirii 

vill  also  loose  his  right   of  returning  v.  Dtckej,  it  Ala.  848;   McCuUoch  r. 

goodsdelivered  tohlmunderawarranty  Scott,  13  B,  Mon.  {  Ky.)   173;  jfi  Am. 

of  quality,  if  he  has  shown  by  his  con-  Dec.  561 ;  Roebling'a  Sons  Co.  v.  Win' 

duct  an   acceptance   of  them,  or  it  he  throp    Hematite   Co.,   70  Mich.   J46; 

has  retained  them  a  longer  time  than  Oketl  v.  Smith,  i  Stark.  107 ;  Oxendile 

naa  reasonable  for  a  trial,  or  has  con-  v,  Wetherell,  9  B.  &  C.  386;   17  E.  C. 

aumed  more   than   was   necesgary  for  L.  401;  Jordan  *.  Norton,  4  M.  &  W. 

testing  them,  or  has  Mercieed  acta  of  155;  Smith's  Mer.  Law   (3d  Am.  ed.), 

ownership,  as  by  offering  to  resell  them,  p.  653. 

all  of  which  acts  show  an  agreement  to         A  party  who  seeks  the  rescixton  of 

accept  the  goods,  but  do  not  constitute  a   contract,    on   the  ground  of  fnod. 

an    abandonment   of   his   remedy    bj  must  act  with  vigor  and  pnHnptnm 

cross-action,  or  now  by  a  counterclaim  on  the  discovery  of  It,  by  an  offer  10 

in  the  vendor's  action  for  the  price."  return  the  property  within  a  reasonable 

1.  See  Rescission,  vol.  ai,  p.  S4  et  time,  if  the  parties  live  at  •  diitaoce 

lea.'  from  each  other;   or  by  an  actull  rede- 

>  Fed.  livery,  if  they  reside  near  each  other, 

'"     "^^  and  the  property  is  susceptible  of  ei'r 
transportation.     If  the  vendee  letaim 

».  O'Hara,  3  Nott  &  M.  (S,  possession  of  the  property  «fleranoff« 

Car.)   6s;    Warner  v.  Wheeler,  i   D.  to  return,  or  a  tender  with  a  view  of  r« 

Chip.  (Vt.)  159;  6  Am.  Dec.  717.  delivery,  he  is  merely  the  bailee  of  the 

The  article  must  be  returned  to  the  vendor,  and  must  avoid  the  use  or  thf 

vendor  and  not  to  another  person   not  employment  of   the    property  in  »nv 

his  authorized  agent.    Thus,  one  who  manner  Inconsistent  with  the  veodor't 

purchases  a  manufactured  article  f^om  'rights.     Dill  -u.  Camp,  33  Ala.  149. 
a  dealer,    taking    at  the  same  time  a         Where  a  machine  is  purchased  under 

collateral    contract   of  guaranty  from  a  warranty  for  a  year,  the  purchav 

the  manufacturer,  cannot,  by  tender-  may,  upon  discovering  that  It  does  not 

ing  the  property  to  the  manufacturer,  work  as  it  was  warranted  to  do,  dihsr 

recover  from  him  the  money  paid  to  rescind  the  contract  by   returning  the 

the  dealer  for  the  article,     Johnson  w.  machine,  or  sue  on  the  warranty  (or  Ihe 

Whitman    Agricultural   Co.,    30    Mo.  recovery  of  damages.     Butlfhe  elcfii 

App.  100,  to  rescind,  he  must  do  so,  and  return 

Worthless  Oooda.— Where  the  goods  the  machine  within  a  reasonable  lime 

•old  are  absolutely  worthless  they  need  after  be  discovers  the  breach :  and  be 


on,  30  Fed. 
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He  cannot  return  the  article  where  he  has  done  with  it  anything 
more  than  is  consistent  with  a  (air  trial.*  But  he  is  entitled  to 
retain  it  long  enough  to  make  a  fair  test  of  its  merits,  and  if  his 
retention  is  no  longer  than  is  reasonably'  necessary  for  such  a 
purpose,  it  cannot  be  considered  as  an  acceptance  and  a  waiver  of 
his  right  to  rescind.* 

The  whole  of  the  commodity  purchased  must  be  returned ;  the 
vendee  cannot  select  from  the  bulk  such  part  of  it  as  he  may  sup- 
pose corresponds  with  the  warranty,  and  rescind  the  contract  as 
to  the  remainder;  the  rescission  must  be  of  the  entire  contract  or 
not  at  all.'  But  where  the  goods  sold  are  to  be  delivered  by.  in- 
stallments, made  from  time  to  time,  the  fact  that  the  vendee  re- 
ceives and  accepts  some  of  the  installments,  which  answer  the 
warranty,  will  not  oblige  him  to  accept  subsequent  installments ; 
he  may  rescind  the  contract  as  to  subsequent  installments, 
although  he  may  have  used  and  appropriated  those  previously 
delivered,  so  as  to  be  unable  to  return  them,* 

It  seems  that  it  is  sufficient  if  the  vendee,  after  giving  notice  of 
the  rescission,  tenders  a  return  of  the  article  or  goods  ;  he  is  not 
bound  to  make  an  actual  redelivery  to  the  vendor,  except  where 
the  contract  specifically  provides  therefor.*     He  must,  however, 

hai  not  the  vhole  year  for  which  the  v,  DreyruiB,  io6  N.  Y.  901  McCormlclc 

marhine  is  warranted,  in  wblch  to  ex-  Harvesting  Mach.  Co.  v.  Cochran,  64 

erclK  hU  election.     Upton  Mfg.  Co.  v.  Mich.  636.    Thus,  where  the  vendee  i« 

Huiske,  69  Iowa  557.  unable  to  determine  the  real  quality  of 

The  delaj  In   making   the   return  Is  the  goods  furnished  under  the  contract, 

immaterial,  however,  it  the  seller  ac-  except  by  using-  a  part  of   them,  the 

cepts  the  article  back  without  objection,  fact  that  he  uses  apart  of  them  to  make 

Aultman  v.  Miller,  51  Kan.  60.  a  test,  does  not  preclude  him  from  re- 

1.  Jessop  f.  Ivory,  15S   Pa.   St.  71.  sclnding   the    contract    as  to   the   re- 

Thus,  where  the  vendee  has  resold  the  matnder.     Cooper  v.  Hall.  23  Neb.  170. 

article  at  a  profit,  and  delayed  his  offer  See  also  Blackwood    i^.   Cutting,  etc., 

to  return  it  until  it  has  come  a  second  Co.,  76  Cal.  312;  9  Am.  St.  Rep.  199. 

time  Into  his  possession,  he  cannot  be  8.  Sigerson  v.  Harker,  15  Mo.   101 ; 

allowed  to  claim  a  rescission  oftheorig-  Morse  k.  Brackett.gS  Mass.  205;  Young 

'   -'  --— Street!'.  Blay,   a   B.   fc  Mfg.   Co.  v.  Wakefield,  tai  Ma«a.9i; 

E.  C.  L.  laj.  See  aUo  Carpenter  p.  Minturn,  65  Barb.  (N.  Y.) 
ag7;  Weston  n.  Chamberlain,  56  Barb. 
(N.  Y.)  415;    Mo^an  v.   McKee,  77 

,,            ,                           „,  Pa.  St.  338;  Costi^n  V.  Hawlcins,  33 

&  El.  401  28E.  C.L.  39,  Wis.  74;  94  Am.   Dec.  1:83;   Lyon   v. 

So, also, a  vendee,  who  has  purchased  Bertram,  3o  How.    (U.  S.)   149.     See 

a  wagon,  will  have  no  right  to  return  It  numerous  authorities,  on  the  general 

as  not  complying  with   the  warranty,  proposition  of  the  text,  in  Rescission, 

after  having  misused  and  greatly  dam-  vol,  3(,  pp.  91,  92  notes. 

aged  it ;  and  where  He  alleges  a  return,  4.  Sigerson  v.  Harker,  i^   Mo.   loi ; 

the  vendor  may  plead  and   prove  such  Mansfield  1'.  Tri^g,  113  Maai.  350.  See 

misuse,  as  an  cicubc  for  not  accepting  also  Bornum  v.  Garland,  9  Ala.  452. 

ft.     Such  a  use  of  the  article  amounts  B,  Oflar  to  Batnm  EqnlTalent  to  *  Ba- 

to  an  acceptance  of  it,  and  the  vendee  twn.— Thornton  v.  Wynn,  11  Wheat. 

mun  be  confined  to  his  remedy  on  the  (U.  S.)  183;  Barnett  t'.  Stanton.  2  Ala. 

warranty.     Bradley  v.  Palen,  78  Iowa  181;  Beecher  v.  Mayall,  i6Gray  (Mass.) 

136.  ^6;  Osborne  v.  Ehrhard,  37  Kan,  414; 

S.  Kevstone  Implement  Co.  V.  Leon-  Thayer  f.  Turner,  S  Met,  (Mass.)  i;^o; 

ard,  40  fdo.  App.  477.    Seealao  Norton  Sycamore,  etc.,  Marsh  Harveeter  Co. 
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not  only  tender  a  return,  but  stand  ready,  at  any  time,  to  make 
it,  and  if  he  afterward  uses  the  property,  his  conduct  is  equiva- 
lent to  an  acceptance,  which  will  bar  his  right  to  insist  upon  a 
rescission.* 

Notice  of  the  rescission  must  be  given  to  the  vendor,  and 
within  a  reasonable  time.* 

Where  the  property  is  'sold  on  conditions,  and  it  is  stipulated 
expressly  that  the  notes  given  for  the  purchase  price  arc  to  be 
returned  in  case  the  property  is  not  as  it  is  warranted,  the  war- 
ranty having  failed,  a  return  of  the  property  may  be  a  sufficient 
demand  for  the  notes.* 

S.  Action  on  the  Wunuty  fbr  Bamaget. — The  warranty,  being  an 
undertaking  or  contract  on  the  part  of  the  vendor,  the  vendee 
is  entitled  to  recover  such  damages  as  are  sustained  by  him  as  a 
direct  consequence  of  the  breach  of  such  contract.  In  this  re- 
spect the  warranty  may  be  regarded  as  an  undertaking  separate 
and  distinct  from  the  contract  of  sale.*  The  law  relating  to  such 
action  is  not  peculiar,  the  same  rules  prevail  as  in  ordinary  actions 
for  breach  of  contract,  and  the  measure  of  damages  recoverable 
in  such  cases  is  examined  further  on.* 

V.    Grundrad,     r6    Neb.    519,    r  caee  1.  Login   v.    Berkshire   AputDKOt 

where  the  vendor  refused  to   accept  a  Asboc^  **  N.  Y.  Supp.  776. 

return  when  It  was  tendered;  Lewli  v.  S.  Rescission,  vol. 31, p. 84;  Pirm- 

CoKgrave,  3  Taunt.  ];  Champion  Mach.  lee  v.  Adolph,  28  Ohio  St.  10;  Ljoor. 

Co.  V.  Mann,  42   Kan.  37».     See   also  Pollard,  ao  Wall.  (U.  S.)  403. 

Walls  Ti.  Gates,  6  Mo.  App.  343;  Car-  In  the  caseof  Foulkv.  Ecken,6i  III 

ter  V.   Walker,  1   Rich.  <S.  Car.)  40.  3i8,it washeld.however.thalwherelhe 

And  Bee  Campbell   v.   Wray,   j    Ind.  vendeedid  notsee  thearticlepurchHCd, 

App.  ijj,  where  a  mere  notice  o£  de-  but    took    it    upon    the    faith  of  ibe 

fecta  was  held   equivalent  to  a   return  vendor's  representations  which  proved 

or  tender.  And  see  Paulson  v.  Osborne,  to  be  untrue,  he  was  not  hOuiul  to  eire 

37  Minn.  19,  as  to  what  Is  a    sufficient  notice  of  rescission   in  order  to  defend 

return.  an  action  for  the   price.     Nor  where  a 

For  the  purposes  orresclsGlon  of  a  sale  machine  was  bought "  on  appronl"  »u 

of  personal   property   for  a  breach  of  the  vendee  bound  to  give  notice  of  hii 

warranty,  it  ia  lufKcient  if  the  vendee  dissatisfaction,  nor  opportunitr  lo  the 

has  notified  the  vendor  of  his  intention  vendor  to   remedy  the    detect),  liefore 

to  rescind,  and  has  returned,  or  offered  maintaining  an  action  for  the  retutn  of 

to  return,  the  property.   Closeu. Cross-  the  pure  base- money.     Aiken  p.  Hjdt, 

tand,  47  Minn,  500.    The  rule  is  other-  99  Mass.  183. 

wise  where  the  contract  of  sale  specif-  a.  Fuller  v.  Schroeder.  30  Neb.  iiy 

ically  provides  for  an  actual  return  of  4.  See  Walker  i'.  Hoisington,  43  Vl. 

the  property.   Thus,  where  a  harvester  608;    Plant   v.   Condit,  ai   Ark.  4S4; 

was  bought  upon  a  warranty  that  if  it  Lyon  v.  Bertram,  30  How. (U.S.)  Ul- 

were  not   as  good  as  another  kind  of  Cutter  ip.Powell,6T.  R.3jo:iS(niili'f 

machine    Gpecihed,    the    buyer    could  L.  Gas.  i,  and  note ;  Allen  s.  Hookn. 

"bring   it  back,    and    get    his   monev  3.s  Vt,  117;  Gatling  v.  Newell,  9  IkJ. 

back,^itwaB  held  that  the buyercoul'd  57a;  House  v.   Fort,  4  Blsctf.  (Ir>dJ 

not  rescind  the  sale  without  proving  a  39-;.    See  lufra.  this   tilte,  Ii  '  Ctl- 

breachof  the  warranty,  and  that  he  had  lateral  UndrrlatiHg. 

actually  returned  the  machine;  it  is  not  B.  See  infra,  this  title,  Mevnri'f 

sufficient  for  bim  to  prove  merely  that  Damagei. 

he  had  tendered  it  subject  to  the  vend-  To  recover  tor  the  breach  of  a  «r- 

or's  order.     Edgerly  i'.  Gardner,  9  Neb.  ranty,   the    action   must    be    (ouniM 

130;  Pitt's  Sons  Mfg.  Co.  ».  Spitznogle,  expressly  on  the   warrantv.    Tiiomp- 

54  Iowa  36.  son  v.  Ashton,  14  Johns.  <N.  V.)  J'*l 
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BMudlw  far  ft  BtmA.  warranty.  Anton  fur  DuugM. 

It  is  not  necessary,  in  such  an  action,  to  show  that  the  vendor 
made  the  misrepresentations  knowing  that  they  were  untrue.* 
Such  proof  is  necessary  only  where  the  action  is  based  upon 
fraud.  Nor  is  the  vendee  bound  to  show  that  he  offered  to  re- 
turn the  property,  or  gave  notice  of  the  defects,  unless  required 
by  the  terms  of  the  contract.*  And  ff  the  article  purchased  fails 
to  comply  with  the  warranty,  it  is  no  defense  that  the  failure  was 
not  due  to  the  defendant's  negligence.* 

The  vendee,  by  bringing  his  action  on  the  warranty,  thereby 
affirms  the  contract,  and  admits  his  liability  for  the  price,  less  the 
damages  sustained  by  him  in  consequence  of  the  breach  of  the 
warranty.* 

a.  Form  of  the  Action. — The  original  remedy,  where  the 
warranty  proved  to  be  untrue,  was  an  action  on  the  case  sounding 
in  tort.  The  distinction  between  actions  in  assumpsit  and  on 
the  case  has,  however,  been  largely  done  away  with,  and 
the   present   doctrine   is   that  the   buyer  may  have  his  remedy 

Carter  V.   Walker,   a   Rich.  (S.  Car.)  prese  wsrranty  that  a  hone  was  quiet, 

40.  See  alao  TrEce  i>.  Cochran,  S  Gratt.  If  the  declaration  alleges  that  the  de- 
(Va.)443;  56  Am.  Dec.  151;  Tyre  v.  tendant  well  knew  him  to  be  unquiet. 
Causey,  4  Hurr.  (Del.)  4:5;  Kimball  this  is  an  unnecessary  averment,  and 
V.  Cunningham,  4  Maes.  50a;  3  Am.  neednot  be  proved.  G resham  11, Postan, 
Dec.  330;  EvertBon  v.  Miles,  6JohnB.  a  C.  &  P.  540;  11  E.  C.  L.  150. 
(N.  Y.)  138;  Culler  V.  Cm,  a  Blackf.  But  where  the  property  is  warranted 
(Ind.)  178;  18  Am.  Dec.  ija;  Moyer  v.  to  be  sound  to  the  entent  of  the  waC- 
Shoemaker,  5  Barb.  (N.  Y.)  319;  Vail  rantor's  knowledge  and  belief,  then  In 
r.  Strong,  10  Vt.  457.  Aa  to  the  rem-  order  to  prove  a  breach  of  the  war- 
edy  in  Louisiana^  see  Richardson  v.  ranty.  it  must  be  shown  that  the  war- 
Johnson,  I  La.  Ann.  3S9.  rantor  knew,  or  had  reason  to  believe, 

The  buyer  must  allege  a  promise  or  the  property  was  unsound.     Hubby  v. 

undertakiag  on  the  part  of  the  seller,  Stokes,  12  Tex.  317. 

and  not  merely  that  the  seller  induced  S,  Lewis   v.    Rountre^  78   N.   Car. 

the   purchase  by  a  false  representation  323;  ButTalo  Barb  Wire  Co.  t'.  Phillips, 

of  the  quality  of  the  article.     Cooper  67  Wis.  129;  Rose  r.  Barker,  30  Mo.  383. 

V.  London,  10a  Mbbh.  58.  I.  In   Randall   i'.   Newson,  a  Q^  B. 

K«medy  on  Wazranty  In  BscbsjiEa  of  Div.  10a ;  46  L.  J.  Q^  B.  Olv.  2^9,  re- 

Proparty. — If  money  and   a  horse  are  versiap  34  L.  T.  N,  S.  537,  it  appeared 

given   in   exchange  for  another  horse  that  the  plaintiff  ordereci  and  bought 

which  was  warranted  sound,  but  which  of  the  defendant,   a  coach   builder,   a 

was  unsound  at  the  time,  an  action  for  pole  for  the  plaintiff's  carriage.     The 

money  had  and  received  is  not  a  proper  pole  broke  in  use,  and  the  horses  be- 

action    to   try   the  warranty;    nor  will  came  frightened  and  were  injured.     In 

troner  lie  for  the  horse   given   in  ex-  an  action  to  recover  for  the  damage, 

change,  because  the  property  is  altered,  the  jury  found  that  the  pole  was  not 

Power  V.  Wells,  Cowp.   818;  1  Dougl.  reasonably  fit  for  the  carriage,  but  the 

34,  n.     And  see  Cooke  v.  Munstone,  I  defendant  had  been  gulllj  of  no  neg- 

N.  R.  151;  Emanuel  v.  Dane,3  Campb.  llgence.     It  was  held  that  the  plaintiff 

399.  was  entitled  lo  recover  the  value  of  the 

1.  Proof  of  Bclentw    OnneoeHarr.—  pole,  and  also  tor  damage  to  the  horses, 

Shippen    V.    Bowen,     122     U.    S,    575;  It  the  jury,  on  a  second  trial,  should  be 

Schuchardtf.  Aliens,  i    Wall.  (U.  S.)  of  opinion  that  the  injury  to  the  horses 

368;   Vail   I'.  Strong,  TO  Vt.  4i;7;    Wil-  was    the    natural    consequence    of    the 

Uamson  v.  Allison,  2  East  446;  Gresham  defect  in  the  pole. 

V.  Postan,   a    C.   &  P.  540;  Dowding  *.   Weybrtch  v.  Harris,  31   Kan,   92. 

V.  Mortimer,  3  East  450.  See  also  Rutter  v.  Blake,  1   Har.   &  J. 

In  ttn  action  for  ■  breach  of  an  ei-  (Md.)  353;  3  Am,  Dec.  550. 
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by  an  action  on  the  warranty  sounding  either  in  tort  or  in  con- 
tract.* 

d.  Parties  to  the  Action. — It  seems  that  no  one  can  be 
properly  a  party  to  the  action,  either  as  plaintiff  or  defendant, 
except  tiie  buyer  and  the  seller  ;  and  where  an  article  has  been  re- 
sold by  the  first  purchaser,<he  remedy  of  the  second  purchaser  is 
against  his  immediate  seller,  and  not  against  the  original  one.* 
A  vendor  who  sells  an  article  warranted  to  be  sound,  and  whicii 
he  believes  to  be  sound,  though  it  is  not  so,  cannot  be  held  liable 
for  an  injury  sustained  by  a  third  person,  not  a  party  to  the  con- 
tract, in  consequence  of  the  unsoundness  of  the  article,* 

1.  Stuart  V.  Wilklns,  I  Dougl.  i8;  chine  from  the  a^nt,  ag;recing  Id  gire 
Williameon  v.  Allison,  a  Bast  +47.  In  tn  payment  therefor  his  notei,  Mde 
the  ease  of  Schuchardl  v.  Aliens,  i  pavable  to  the  companj  for  which 
Wall.  (U.  S.)  359,  it  was  eaid  :  "The  the  plain  tiff  was  agent,  and  in  return 
remedy  by  assumpsit  i«  comparatively  received  a  warranty  of  the  machine  bj 
of  modern  introduction.  In  William-  the  companv.  It  waa  held  that  in 
■on  V.  Allison,  1  East  447,  Lord  Ellen-  order  for  the  plaintifT,  the  ajtnt,  to 
borough  said  It  had  'not  prevailed  gen-  recover  in  hii  own  name,  he  niqtt  iTcr 
erally  above  forty  veara.'  In  Stuart  v.  and  prore  an  assignment  of  the  notes 
Wilklns,  I  Dougl.  iS,  Lord  Mansfield  re-  or  contract  to  himeelf.  See,  in  thiscoo- 
garded  it  as  a  novelty  and  heeitated  to  nectlon,MusgelmBn  o.  WisF,84lDd.]^ 
give  it  the  sanction  of  his  authority.  It  Where  a  false  represenUtion  at  to 
ie  now  well  settled,  both  in  English  and  the  value  of  a  certain  business,  vhidi 
American  jurisprudence,  that  either  had  been  made  by  Ato  B.watcanimuni- 
mode  of  procedure  may  be  adopted,  catcd  by  B  to  C ,  with  notice  to  A,  and 
Whether  the  declaration  be  in  aasump-  C  acted  upon  it  in  purchasing  the  bun- 
alt  or  tort,  it  need  not  aver  a  scienler.  ness,  au  action  mav  be  brought  by  C 
And  if  the  averment  be  made  it  need  against  A,  for  the  false  representation. 
not  be  proved.  Gresham  11.  Poatan,  3  Pilmore  *.  Hood,  5  Bing.  N.  Ca*.  gj; 
C.  &  P.  540;  II  E.  C.  L.  ito;  Hoi-  6  Scott  937;  35  E.  C.  L.  43. 
man  V.  Dord,  ri  Barb.  (N.  Y.)  336;  When  the  purchaser  of  personal 
Lasslter  i>.  Ward,  11  Ired.  (N.  Car.)  property,  sold  with  warranty  of  title,  it 
443.  .  .  .  One  of  the  considerations  sued  therefor  by  a  third  patty,  titc 
which  led  to  the  practice  of  declaring  seller  has  the  right  to  intervene  ind 
in  assumpsit,  was  that  the  money  defend  the  suit.  Parker  v.  Nolan,  3; 
counts  might  be  added  to  the  special  Tex.  85. 

counla  upon  the  warranty.  William-  Jotat  tnnvn. — One  of  two  joint 
■on  V.  Allison,  a  East  441.  If  the  dec-  owners  of  certain  personal  property  is 
laration  be  in  tort,  counts  tor  deceit  not  liable  to  a  purchaser  of  such  prop- 
may  be  added  to  the  special  counts,  erly,  for  the  false  representations  of  hit 
and  a  recovery  mav  be  had  for  the  false  co-owner,  on  the  faith  of  which  iht 
warranty  or  for  the  deceit,  according  purchase  was  made,  unless  the  repi*- 
to  the  proof.  Either  will  sustain  the  sentations  were  eiprcsslv  authorded 
action.  Vail  v.  Strong,  10  Vt.  457 ;  by  him.  Holmes  r.  Wooi  3a  Ind.  10.. 
Brown  v.  Edgington,  3  M.  &  G.  279."  Hnabanll  ajul  WUa. — A  husband  who. 
See  also,  as  sustaining  the  rule  of  the  while  building  a  house  tor  himself  ind 
text.  House  v.  Fort,  4  Blackf.  (Ind.)  family,  purchased  lumber,  taking  1 
393;  Trice  I/.  Cochran,  8  Gratt.  (Va.)  warranty  of  quality  therefor,  may  set 
449;  j6  Am.  Dec.  I^t;  Vanleer  v.  up  such  warranty  in  an  action  for  the 
Earle,  a6  Pa.  St.  377;  Duahane  n.  Ben-  price,  and  counterclaim  damages  for 
edict,  1 10  U.S. 630;!  Chitlr's Plead.  137.  its  breach,  though  he  was  building  on 

3.  See    Lyon   v.    Bertram,    20    How.  his    wife's  land.     Driggs    i:    Schurler 

(U.   S.)    149;   Parties  to  Actions.  (Supreme  Ct.),  i  N.  V.  Supp.  495.  See 

vol.  17,  p.  i;i8.     In  the  case  of  Weston  also  Longmeid    -v.    Hollidav,  6  Eich. 

V.  Card.  96  Mich.  373.  the  purchaser  of  761 ;  20  L.  J.  Exch.  430,  examined  in 

a  machine  was  sued  for  the  purchase-  the  note  immediately  following, 

money  by  an  agent  of  the  seller.     It  S,  Third  FartlH. — Longmied  r.  Hol- 

■ppeared  that  he  had  ordered  the  ma-  llday,  6  Each.  761 ;  30  L.  J.  Exdt.  43l>. 


)v  Google 


X«mKUM  for  ■  Biwkoli.                  WARRANTY.  KlgAt  to  M  Off  Buiugw. 

3.  Bight  to  Set  Off  Dsmaget  in  on  Action  for  the  Price. — The 
vendee  may  waive  his  right  to  proceed  on  the  warranty  where 
the  purchase  price  has  not  been  paid,  and  may  set  up  the  breach 
of  it  in  defense  to  an  action  by  the  vendor  to  recover  the  price, 
The  damages  resulting  from  the  breach  of  warranty  may  go  in 
reduction  of  the  amount  to  be  recovered  by  the  vendor,  to  the 
extent  to  which  the  article  has  been  diminished  in  value  by  non- 
compliance with  the  warranty.*  In  such  cases  there  need  not  be 

In  thU  caBc  the  decUration,  filed  by  a  ling's  Sons  Co.  v.  Winthrop  Hematite 

husband  and  wife,   alleged  that  the  de-  Co.,  70  Mich.  346;  Wilton  v.  HughcG, 

fendant,  whowasa  maker  of  and  dealer  94  N.  Car.  i8j;  Trimmiert..  Thomson, 

in  a  certain  kind   of  lamps,  sold  to  the  10  S.  Car.  164;  Buffalo  Barb  Ware  Co. 

husband  one  of  theie  lamps  to  be  used  v.    Phillips,  67  Wit.    139;    Poulton  v. 

by  his  wife  and  himself  in  his  shop,  and  Lattimore,  9  B.  &   C.  359]  4  M.  &  R. 

iraudulently  warranted  that  it  was  rea-  30S;   Lewis    e.    Coagrave,    a  Taunt,   I. 

•onablj-  fit  for  that   purpose ;  that  the  Compare  Smith  v.  Pettee,  70  N.  Y.  13. 

wife,   confiding   In  that   warranty,  at-  In  some  cases  the  recoupment  may 

tempted   to   use  it,  but  that  in  conse-  entirely    defeat    the   plaintiff 's   claim. 

quenceofthelnGufficient  materials  with  See  Mean  v.  Nichols,  41  III.  307;  89 

which  it  was   constructed  it  eiploded.  Am.  Dec.  381.     In  the  case  of  Smith  v. 

and  burned  her.     At  the  trial  the  jury  Stelnkamper,  16  Mo.  i;a,  A  let  B  have 

found     that     the    accident     had  been  a  horse  in  exchange  for  a  yoke  of  oxen 

caused  by  the  detective   nature  of  the  and    ten    dollars,      A    warranted    the 

lamp,  but  that  the  defendant  was  igno-  horse  to  be  sound  and  good  to  work, 

rant  of  this  unsoundness,  and  had  sold  and,  if  he  was  not,  agreed  to  lake  him 

the  article  in  good  faith.     It  was  held  back  and  give  up  the  oxen.     B  did  not 

that  the  fraud  on  the  part  of  the  de-  pay  the  ten  dollars  and  the  horse  prov- 

fendant  having  been  negatived,  the  sc-  ing  unsound,  B,  as  soon  as  he   found 

tion  was  not  maintainable  by  the  wife,  him  to  be  so,  offered  to  return  him  and 

who  was   not  a  party  to   the  contract,  demanded  his  oxen.     A  refused  to  give 

Compart  George  v.  Skivington,  L.  R.,  them  up,  and  sued  B  for  the  ten  dol- 

LExch.   i;  39  L.  J.  Exch.  8;  Levy  v.  lars.     It  was  held  that  B  might  setoff 

ngridge,  3    M.  &    W.   519;   nffirmtd  and  recover  the  value  Of  the  oxen. 

4  M.  &  W.  337;  I  H.  A  H.  335.   In  this  When  there  Is  an  agreement  to  fur- 

laiter  case,  the  buyer's  son  having  been  nish  a  Cord  binder  '^aranlied  to  work 

injured  in  consequence  of  the  inferior  satisfactorily,"  and  at  the  trial  it  fails  to 

make  of  a  gun,  warranted  to  be  sound  work  so,  it  is  a  sufficient  defense,  in  an 

and  of  a  certain  tine  make,  the  court  action  for  the  price,  for  the  vendee  to 

held,   in   an  action  by  the  injured  son,  show  that  within  a  reasonable  time  he 

that  his  action  was  maintainable,  the  notified  the  vendor  of  the  failure  of  the 

damage  being  a  consequence  of  the  rep-  machine   to    work    satisfactorily,   and 

resenlation   while  the   instrument  was  that  he  declined  to  accept  it.     McCor- 

in  the  possession  of  a  party  to  whom  mick  Harvesting  Mach.  Co.  v.  Ches- 

the     defendant's     representation    was  rown,  33  Minn.  31. 

either  directly  or  indirectly  communi-  In  such  cases,  all  evidence  tending  to 

cated,  and  for  whose  use  he  knew  the  show  what  it  would  cost  to  supply  the 

instrument  was  purchased.  defect   complained   of    in    the    article 

1.  Davis   ».   Dickey,    13    Ala.   848;  sold,  is  admissible.    Wheeler,  etc.,  Mfg. 

Taylor  v.  Griswold,  33  fJa.  569;  Gibbs,  Co.  v.  Thompson,  33  Kan.  491. 

etc..    Mfg.    Co.    V.    Kaszezyki,  iS  111.  In   the  case  of  Barrett  v.  Wheeler. 

App. 633;  Mears I'.  N'ichois,4i  111,307;  7'   Iowa  663,  it  appeared  that  the  de- 

89  Am.  Dec.  381;   Wright  -u.   Findley,  fendant  had  ordered  from  the  plaintiff 

31   Ga.  i;9l  Steel  v.  Blay,  3  B.  &  Ad.  a  large  quantity  of  cider  for  the  pur- 

456;  Alien  V.  Cameron,  i  C.  &  M.  833.  pose  ot   bottling  it  up  for  resale;  in 

In  Hillenbrand  v.  Stockman,   133  Ind.  the    same    order   they   requested   the 

598,  it  was  held  that  no  offer  to  return  plaintiff  to  have  printed  for  them  some 

the  property  was  necessary.     Lewellen  show  cards   and  labels  to  be  used  in 

f.  Crane,  113  Ind.  189;  Henkel  r.  Burke  selling  the  cider.    The  cards  and  labels 

(Me.  1889),   10  Atl.  Rep.   349;    Roeb-  were  sent  as  ordered,  being  paid  for  by 
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a  return,  or  offer  to  return  the  property,  nor  is  the  vendee  or  de- 
fendant bound  to  prove  the  warranty  fraudulent.  If  the  breadi 
of  warranty  is  proved,  the  vendor,  or  plaintiff,  can  recover  only 
the  actual  value  of  the  article.*  And  even  where  the  vendee 
gives  his  note  in  renewal  of  a  prior  note  given  for  the  purchase 
price,  he  may  set  up  a  breach  of  warranty  in  an  action  on  the 
renewal  note,  though  such  note  was  given  after  knowledge  that 
the  warranty  had  been  broken.* 

The  right  of  the  defendant  or  vendee  to  set  up  a  breach  of 
warranty  of  the  quality  of  an  article  sold  to  him,  by  way  of  de- 
fense, either  by  set-off,  recoupment,  or  counterclaim,  in  an  action 
upon  the  contract  of  sale,  to  recover  the  price,  does  not  restupoo 
a  failure  of  the  consideration  of  such  contract,  but  such  plea  is 
the  setting  up  of  one  distinct  claim  against  another.     The  vendee 

the  plaintiff,  hut  were  usel«m  on  ac-  ingCo.,  65  Md.  27;  McKinnon  d.  Mc- 

count  of  the  cider  proving  to  be  unfit  Intosb,  9S  N.  Car.  89. 

for  sale,  it  noL  being  be  warranted.    It  Where  the  defendants  have  bought 

was  held  that  the  breach  of  warranty  and  paid  for  belting  with  a  wairanlj 

of  the  cider  could  not  be  set  up  in  de-  of  quality,  and  it  proves  worthless,  thef 

fense  to  an  action  by  the  seller  for  the  can  set  off  its  price  in  an  action  Cor  the 

cost  of  the  cards  and  labele.  price  of  belting  afterward  purchased 

Under  the  Pennsylvania  statute,  in  from  the  plaintiff  and  it  i«  error  to  in- 
an  action  by  the  seller  for  the  price  of  struct  the  jury  that  if  the  warranted 
goods  sold,  the  buyer  can  avail  himself  belting  had  any  value  they  should  de- 
only  of  a  claim  sounding  in  contract,  duct  that  from  the  defendant's  claini  of 
in  the  nature  of  assumpsit  on  tbe  set  oS.  Gutta  Percha,  etc.,  Mfg.  Co.i'. 
alleged  warranty ;  the  Btaiute  does  not  Wood,  84  Mich,  451.  Comfart  Barrett 
extend  to  claims  sounding  only  in  tort.  v.  Wheeler,  71  Iowa  663. 
Dushane  v.  Benedict,  I ao  U.-S.  630.  3.  Wheelock  v.Berkeiev,  ijSHUiSj; 
In  this  case  the  vendee,  having  lieen  McClure  v.  Williams,  65  'lit.  390.  See 
sued  for  the  price  of  raga  bought  by  tupra,  this  title,  Waiver  of  Warramtr. 
him,  was  allowed  to  set  otf  the  damages  The  right  to  set  off  a  breach  of  wir- 
cau9ed  to  the  mill  and  his  business,  ranty  against  an  action  for  tbe  price 
from  the  rags  having  been  infected  existaonlyasagainst  the  vendor.  Thut, 
with  disease  germs,  causing  sickness  in  the  case  of  AdJer  v.  Robert  Portner 
among  his  employees.  The  court,  after  Brewing  Co.,  65  Md.  VJ,  it  appeared 
reviewing  the  general  doctrine  at  some  that  P.  sold  to  A.  a  refrigerating  ma- 
length,  said  :  "  By  way  of  recoupment  chine,  which  was  duty  delivered.  After 
or  equitable  defense,  which  is  limited  having  had  possession  of  the  micblnc 
to  defeating  the  plaintiff's  action  in  for  about  eight  months,  A.  sought  lo 
whole  or  in  part,  the  defendants  may  obtain  a  further  credit  bv  giving  hit 
avail  IhemselveB  of  any  evidence  tend-  notes  to  P.  for  the  purchase  -  money, 
ing  to  show  that  by  reason,  either  of  a  The  claim  against  A.  and  his  nolei  vers 
breach  of  warranty,  or  of  a  fraudulent  assigned  by  P.  to  a  brewing  compaaj- 
representation,  the  goods  are  worth  InanactionbvthecompBnTagaiiut A. 
less  than  they  would  have  been  if  they  to  recoveron  the  notes,  forthe  purcbsK- 
had  been  such  as  they  were  warranted  money  of  the  machine,  the  court  held 
or  represented  to  be  ;  as  well  as  of  any  that  the  defense  of  an  alleged  breach  i^ 
evidence  tending  to  show  that  the  de-  warranty  of  the  machine  could  not  be 
fendants  suffered  damages,  whfch.  In  set  up  in  bar  of  a  recovery, 
the  contemplation  of  the  parties,  or  The  unsoundness  or  worthlessnessof 
Mccordtngto  the  naturalorusualcourie  an  article  purchased,  is  no  delenie  to 
of  things,  were  the  consequences  of  an  action  for  the  price,  where  no  «ar- 
the  breach  of  warranty  or  the  fraudu-  ranty  is  shown,  and  there  is  no  false 
lent  representation."  representation,  or  fraudulent  conceil' 

1.  Trlmmier  i'.  Thomson,  10  S.  Car.  ment      Preston  v.  Dunham,   $1  Ala. 

164;  Adler  v.  Robert   Portner  Brew-  »i7;  Bolt  v.  Maybin,  51  Ala.  151. 
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is  entitled  to  such  damages  as  result  to  him  from  the  breach  of 
the  warranty,  and  has  the  right  to  set  off  these  against  the 
amount  due  him,  for  the  price.'  The  vendor  is  entitled  to  re- 
cover, however,  the  real  value  of  the  article,  less  the  damage 
actually  sustained,  although  it  may  prove  to  be  totally  unfit  for 
the  uses  for  which  it  was  purchased,* 

4.  Where  Contract  Providet  a  Special  Remedy. — In  the  sale  of 
certain  classes  of  articles,  the  contract  of  sale  frequently  specifies 
the  buyer's  remedy  in  case  the  warranty  is  not  complied  with. 
The  buyer  is  not  concluded  by  such  a  provision,  however,  but 
may  waive  the  special  remedy  and  proceed  as  if  the  contract  had 
been  silent  in  that  particular.'  The  special  remedy  usually  allowed 

1.  Rosebrook  V.  Runils,  15  WI«.4:5.  which  It  wfts  made,  Chat  it  is  whollj 
W«iT«nty  on m BTclmme 6t  Property,  valueless  ;  and  the  vendee  who  retains 
— It  has  been  held  in  North  Carolina,  the  chattel  purehued,  without  offer  to 
(hat  in  an  action  for  deceit  In  a  war-  return  the  same,  can  on\y  hare  a  full 
ranty  on  the  exchange  of  boraes,  it  is  and  perfect  defense  to  the  vendor's  ac- 
not  competent  for  the  defendant  to  tion  for  the  price,  when  he  is  able  to 
g^ive  in  evidence  the  defects  of  the  prop-  show  that  the  article  so  purchased  doea 
erty  which  he  received  from  the  plain-  not  answer  the  purpose  for  which  it  was 
tifL  Odom  V.  Harrison,  I  Jones  (N.  purchased,  and  that  it  is  entirely  vat- 
Car.)  40].  ueless.  If  the  article  Is  of  any  value, 
1.  UnfltBsaaof  tlMArtlolaaaaDafaiiie.  either  to  himself  or  to  the  vendor,  he 
— In  the  case  of  Warder  w.  Fiiher,  48  must  return,  or  offer  to  return  it,  in 
Wis.  3]8,  which  wae  an  action  for  the  order  to  make  a  tiill  defense  to  the 
price  of  a  machine,  the  trial  court  in-  action  for  the  price." 
Etructed  that  "if  the  machine  was  B.  Mandel  v.  Buttles,  ai  Minn.  391; 
wholly  unfit  for  the  uses  for  which  it  Fitipatrlck  v.  Osborne,  co  Minn.  361; 
was  purchased,  there  was  an  entire  Shupe  v.  Coliender,  56  Conn.  489 ; 
failure  of  consideration,"  and  the  vend-  Cook  n.  Tavener,  41  111.  App.  64a; 
or  could  recover  nothing.  The  su-  Kemp  v.  Freeman,  42  III.  App.  500; 
premecourt,  inholdinglhis  tobeerror,  McCormick  i>.  Dunville,  36  Iowa  64;; 
said,  by  Taylor,  J. :  •■  The  true  rule  is  Hefner  v.  Hayne*  (Iowa,  1894),  57  N. 
that  in  the  case  of  the  sale  of  chattels  W.  Rep.411;  LoTen.  Ross  (Iowa,  1893), 
with  a  warranty,  expressed  Or  implied,  <{b  N.  W.  Rep.  jiS;  Douglas  Axe  Mfg. 
in  the  absence  of  fraud  on  the  part  of  Co.  v.  Gardner,  lo  Gush.  (Mass.)  88 ; 
the  vendor,  if  the  thing  purchased  does  Perrine  v.  Serrell,  30  N.  J.  L.  454;  Os- 
not  answer  the  terms  of  the  warranty,  borne  v.  McQueen,  67  Wis.  39a. 
the  purchaser  may  return,  or  offer  to  Thus,  in  the  case  of  Park  v.  Richard- 
return,  the  property  within  a  reason-  son,  81  Wis.  399,  the  vendee  sold  a 
able  time,  and  thereby  defeat  the  right,  furnace  on  a  written  contract,  and 
on  the  part  of  Ihe  vendor,  to  recover  guarantied  it  "  to  work  EBIisfactorily  if 
any  part  of  the  purchase  price  agreed  properly  used  ;  otherwise,  we  will  sub- 
upon  ;  or  he  may  keep  the  property,  stitute  a  size  that  vrill  do  the  work, 
and,  when  sued  by  the  vendor  for  the  or  we  will  remove  said  furnace  and 
price,  may  set  up  the  breach  of  the  refund  the  amount  paid  for  same,  as 
warranty 'in  recoupment  of  the  plain-  may  be  agreed."  The  court  held  that 
tiS'9  damages;  but  in  such  actions  the  in  case  the  furnace  proved  substanti  ally 
vendor,  notwithstanding  the  breach  of  defective,  the  vendee  might  pursue 
warranty,  may  recover  the  value  of  the  either  of  two  remedies:  First,  he  might 
chatlei,  if  it  has  any  value,  notwith-  avail  himself  of  the  contractual  prov)- 
standing  its  unfitness  for  the  uses  for  ilon  by  notifying  Ihe  vendor  and  de- 
whicfa  it  WHS  purchased,  i  Schouler  on  manding  its  removal,  and,  In  case  of  the 
Pers.  Prop.  610,  611 ;  Perley  v.  Baich,  failure  to  furnish  a  new  furnace,  bring 
13  Pick.  (Mass.)  884 ;  34  Am.  Dec.  56.  an  action  to  recover  the  price  paid;  or, 
...  It  does  not  follow,  because  a  second,  he  might  waive  the  benefit  of 
machine  or  other  personal  chattel  is  the  special  provision  and  bring  an 
wholly  useless  for  the  purposes  for  action  on  Ihe  warranty  for  damages. 
827 
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in  such  contracts  is  the  privilege  of  returning  the  article,  if  it  proves 
not  to  be  as  warranted,  and  receiving  back  the  price  paid,  A 
failure  to  exercise  the  privilege  within  the  time  limited,  or  within 
a  time  reasonably  sufficient  for  the  discovery  of  defects,  operates 
as  a  waiver  of  the  special  remedy  and  limits  the  vendee  to  his  or- 
dinary remedy  at  law,^  unless  the  retention  was  at  the  Tender's 

But  both  of  these  remedies  cannot  be  t<on  of  the  sale  was  that  if  the  michine 

pursued,  and  in  an  action  In  which  the  did  not  work  as  warranted,  tile  rend« 

complaint   U   broad   enougti   to   cover  was  to  store  and  safely  deliver  it  lo  the 

both  causes  of  action,   it   Is   error   to  vendors  or  their  agent.     It  falls  more 

instruct  the  jury  that  the  plaintiff,  the  nearly  within  ibe  principlesoIAultniaB 

vendee,   might  recover    the    purchase  w.  Th'eirer,  34  Iowa  171." 

price,  and   also   other  damages   for  a  1.  Birdsall  v.  Carter,  13   Neb.  146; 

breach   \A  the   warranty.      In   such   a  Hercules   Iron  Works   v,   Dodswortb. 

case,  the  vendee  must  be  required  to  57    Fed.    Rep,    t,tfi\  Harrisburgh  Car 

elect  beforehand  upon  which  cause  of  Mfg.  Co.  t>.  Sloan,  laolnd.  i56;BrowD 

action  he  wiil  rely,  i>,  RuGsetl,  105  Iiid.  46. 

In  Douglas  Axe  Mfg,  Co.  v.  Card-  Thus,  where  the  purchasers  of  war- 
ncr.  10  Cush.  (Mass,)  88,  Metcalfe,  J.,  ranted  machinery  under  a  special  con- 
speaking  for  the  court,  said:  "The  tract,  do  not  return  it  at  the  expiration 
buyer  has.  IT  not  a  double  remedy,  at  of  the  time  given  for  trial,  but  noiifj 
least  a  choice  of  remedies,  and  may  the  vendor  that  unless  he  puis  tbe  ma- 
elther  return  the  property  within  a  chinery  into  "  satisfactory  working  con- 
reasonable  time,  or  keep  It  and  main-  dition ''  they  wdl  have  it  done  at  his 
tain  an  action  for  a  breach  of  the  war-  expense,  they  elect  to  keep  it,  and  are 
ranty,"  liable  for  the  price,  less  the  amount  re- 
in McCormIck  v.  Dunville.  16  Iowa  quired  to  put  it  into  satisfactory  voit- 
645,  the  whole  evidence  of  the  war-  Ing  order,  Stutz  i>.  Loval-HannaCoal, 
ranty  of  the  machine  was  the  testimony  etc.,  Co.,  131  Pa.  St.  367. 
ofthe  vendee  that  "he  agreed  thatl  In  the  case  of  Phelps,  etc.,  Windmill 
should  take  ft  home  and  give  it  a  trial,  Co,  v.  Piercy,  41  Kan.  763,  the  vendee 
and  if  it  did  not  work  as  represented  bought  a  windmill  under  an  agreement 
and  warranted,  he  would  take  it  back."  that  he  should  notify  (he  vendor  ol  any 
The  court,  in  holding  that  the  vendee  defect  within  thirty  days  after  its  erec- 
had  a  good  cause  of  action  on  the  war-  tion.  He  complained  of  one  delect 
ranty,  said;  "The  pUintifT,  through  within  that  time,  which  was  promptlv 
his  agent,  agreed  to  take  the  machine  remedied.  It  was  held  that  he  could 
back  if  it  did  not  work  as  warranted  ;  not  refuse  to  keep  the  mill  for  the  sole 
but  it  does  not  seem  that  it  was  made  a  reason  that  it  was  defective  in  a  part 
condition  of  the  defendant's  right  of  about  which  he  had  made  nocomplaint 
recovery  for  a  breach  of  warranty  that  until  after  the  thirty  davs  had  etipsed. 
he  should  return,  or  offer  to  return,  the  The  Vendor  may  waive  the  forfeiture 
machine.  In  this  respect  the  warranty  of  the  special  remedy  bv  extendinglhe 
differs  from  that  construed  in  Bomber-  time  for  return.  Kansas  Mfg.  Co,  r. 
ger  Ti.  Griener,  18  Iowa  477,  in  which  Lumry,  36  Neb.  123,  And  where  the 
there  was  an  express  agreement  that  vendor  announces  that  hewillnotac- 
the  machine  should  be  returned  if  It  cept  the  machine,  the  vendee  it  not 
failed  to  work  as  warranted.  This  case  bound  to  return  II,  or  toofferto  retuni 
differs  also  from  Gammar  v.  Borgain,  it.  Champion  Mach.  Co.  v.  Mann,  4] 
17  Iowa  369,  in  which  It  was  sought  to  Kan.  373. 

defeat  the  recovery  entirely  by  simply  Saaaoiiable  Tine  —  QnutlOD  tin  U* 

showing  a  breach  of  warranty,  without  Jury— In  Skeen  v.  Springfield,  tie.  Co„ 

any  offer  to  return  to  the   place  stipu-  34  Mo.  App,  48,1;,  the  warranty  provided 

lat'ed ,  the  order  for  the  machine  stating  that  if  the  maciiine  failed  to  come  up  Co 

that  if  It  did  not  answer  the  warranty  the  warranty,  a  written  notice  shoold 

it  was  to  be  returned  to  Cedar   Falls  be  given  to  the  vendor  statjjig  wherein 

free  of  charge.    This  case  Is  also  dis-  llwasdefective,and  that  if,*afteram- 

tinguishable  from  Williams  v.  Donald-  aonable  time."  it  was  not  made  to  till  >ht 

son,  8  Iowa   loS,  in  which  the  condi-  warranty,  it  might  be  returned  10  tlte 
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instance,  or  otherwise  consented  to  by  him.*  Such  retention  does 
not,  however,  affect  the  buyer's  remedy  at  law.* 

Where  the  vendor  reserves  the  right  on  a  breach  of  warranty  to 
have  the  article  sold  returned  to  him  and  the  contract  rescinded, 
or  to  replace  it  with  a  new  one,  he  must    exercise   his   right 

promptly  upon  complaint  and  proof   of  the  breach,  and   if  he 

delays  an  unreasonable  length  of  time  his  right  of  election  is 
waived.* 

vendor,   Inanaclionon  thewarranly.it  to  test  the  machine  «eajii,  without  be- 

■ppearcd  that  there  was  a  defect  in  the  ing  charged  with  its  nnal  acceptance, 

machine  which  the  vendor  undertook  to  Osborne  v.  McQueen,  67  Wia.  mi. 

remed}-,  and  that  the  vendee,  believing  1.  Snodjr  t>.   Shier,   88   Mich.    304; 

that  Ithadbeenremedied.storedituntil  Skeec  t.  Springfield,  etc.,  Co.,  34  Mo. 

the  next  season.   It  wa«  held  tliat  it  was  App.  48^. 

for  the  jurj  to  determine  the  reason-  Rul«  WtiMt  Retim  Ii  ImvoMlllla. — 

ablenees  0I  (he  time  within  which  the  See  Snody  v.  Shier,  88  Mich.  ^04. 

vendee  might  return  the  machine  as  a.  Brown   v.   Rusaell,   105   Ind.   46. 

provided.     Comfare  Allen  v.  Todd,  6  But   the  contract    maj   provide    that 

Lans.  (N.  Y.)  111.   Sec  aUo  Selberling  there  shall  be  no  remedj'  on  the  war- 

V.  Brauer,  14  Neb.  510.  ranty  or  otherwise,  unless  notice  of  dc- 

A  harvesting  machine  whs  sold  under  fects  is  given  within  a  prescribed  lime. 
a  WBrranty  which  provided  that  "It  it  See  Peerless  Reaper  Co.  v.  Conwaj, 
could  not  be  made  to  work  well  it  79  Wis.  6]i.  Sec  jur/ni,  this  title,  ^far- 
would  be  taken  back,  If  returned  Im-  ranly  DistingnUhtdfroiH  MtrtStif*- 
medlately  to  the  agent  of  whom  pur-  laliom. 

chased,  and  the  cash  payment  refunded,  S.  Davis  i>.  Bulrick,  68  Iowa  94.  In 
and  the  notea  given  therefor  returned."  TurnbuU  v.  Seymour,  31  Minn.  196, 
It  was  held  that  after  the  purchaser  had  the  defendants  sold  a  machine  to  the 
used  the  machine  for  a  part  of  two  plaintiff  with  a  warranty  as  to  its  en- 
harvests,  he  could  not  reecind  the  con-  pabillty,  and  with  the  ezpresa  agree- 
tract,  even  though  the  machine  failed  ment  that  if  It  could  not  be  made  to 
to  comply  with  the  warranty,  and  set  work  as  guarantied,  it  should  be  re- 
up  such  rescission  In  defense  of  an  ac-  turned  and  a  new  machine  given  in  its 
tlon  for  the  price.  Clark  v.  Deering,  place,  or  the  notes  given  for  the  price 
39  Neb.  303.  In  this  case  the  defendant  should  be  refund^.  The  machine 
set  up  in  his  answer,  as  a  counterclaim,  could  not  be  made  to  work  as  repre- 
damages  In  the  sum  ofliis,  on  account  sented,  and  was  returned  to  the  defend- 
of  being  deprived  of  the  use  of  the  har-  ants.  It  was  held  that  the  obligation 
Tester  during  a  part  of  two  seasons,  in  rested  upon  the  defendants  to  perform 
consequence  of  the  plaintiff's  not  put-  their  agreement  in  one  of  the  modes 
ting  it  In  good  order  and  supplying  miss-  specified;  that  by  neglecting  to  eier- 
ing  parts.  As  to  this  the  court  in  effect  ciae  their  right  of  election  at  to  the 
■aid  :  It  is  obvious  that  these  matters  mode  of  performance,  It  was  at  an  end, 
cannot  be  set  up  as  counter-claim;  and  the  plaintiff  might,  without  pre* 
such  elements  of  damage  were  not  con-  vlous  demand,  recover  the  notes, 
templated  when  the  contract  was  made.  The   fact  that   the   purchaser  of   a 

Impllad  Bxtaniion  of  TIum  for  Belnm.  warranted  machine,  after  having  noti- 

—  The    vendee's    right    to    return     a  fied  the  vendor  to  repair  it  or  take  It 

machine  under  the  special  provisions  back,  and  while  waiting  for  him  to  do 

of  thecontract,  Is  not  lost  by  hlsfailure  so,  mortgaged   It  to   a   third   person, 

to  return  it  within  the  time   limited,  does  not  bind  the  purchaser  to  keep 

where  his  failure  is  due  to  the  request  the   machine,  where   the   vendor   did 

of  the  vendor  who  assures  him  that  the  not  repair  It  according  to  the  warranty, 

defects  will  be  remedied.     Massachu-  and  the  purchaser  again  notified  htm 

setts    L.    &    T.    Co.     V.     Welch,    47  to  take  it  back,  the  mortgage  being  re- 

Mlnn.  183.  leased  about  the  same  time.     Osborne 

Where  a  machine  warranted  to  work  v.   McQjieen,  67  Wis.  393.     See  also 

well  fails  to  do  BO  and  la  repaired  by  Weston  i>.  Card,  96  Micti.  373 ;  Swaan 

tbe  vendor,  the  vendee  Is  entitled  to  v.  Lowe  (Tez.  App.  1893),  18  S.  W. 

a  reasonable  time  thereafter  In  which  Rep.  789. 
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6.  Conditiotu  Precedent  to  Tendee'i  Bight  of  Action — a.  Gener- 
ally.— The  terms  of  the  express  contract  of  sale  are  to  govern  in 
all  cases,  and  the  vendee's  right  of  action  for  a  breach  of  the  war- 
ranty does  not  exist  until  he  has  discharged  the  conditions  preced- 
ent imposed  by  such  contract.^  A  condition  commonly  imposed 
is  that  upon  the  vendee's  discovery  of  any  defect  he  shall  give 
notice  thereof  to  the  vendor  within  a  specified  time,* 

The  failure  to  comply  with  reasonable  conditions  imposed  by 
the  contract  of  sale  is  fatal  to  the  vendee's  remedy  for  a  breach  of 
the  warranty,  whether  he  attempts  to  exercise  it  by  an  action  on 
the  warranty,  or  by  setting  up  the  breach  of  warranty  in  defense 
of  an  action  for  the  price  by  the  seller,* 

But  while  the  vendor  may  attach  any  reasonable  conditions  to 
his  warranty,*  the  discharge  of  which  shall  be  a  condition  preced- 
ent to  the  vendee's  right  of  action,  such  conditions  cannot  be 
insisted  upon  when  they  are  not  reasonable.  Thus,  he  cannot  re- 
quire that  claims  for  damages  for  a  breach  of  the  warranty  shall  be 
presented  immediately ;  in  such  acase  the  vendee's  right  of  action 
would  rot  be  affected  if  he  presented  his  claim  within  a  reasonable 
time.* 

1.  Nichols  r'.  Hall.  4  Neb.  aio;  Rej-  inanimmateriKlpmrticnlar.orirheretbe 

nolda  V,  Robert*,  57  Vt.  391;  Himei  v,  warrant  waa  not  conditioned  upon  a 

Klehl,  :,i;4  Pa.  St.  190.  compliance  with  luch  proTltion».  Thui, 

In  Hills  V.  BanniEter,  8  Cow.  (N.  Y.)  where  in  the  sale  a(  a  machine,  it  wu 

31,  a  manufacturer  sold  a  chuch  bell  provided  that  the  vendee  ihould  be  ul- 

with   a   wamntj'   that   it    ihould    not  Isfied  with  it,  and  that  if  it  did  not  tuit 

crack  within  a  jear.and  that  if  iCihould  him  he  could   return  it,  and  that  the 

crack  within  that  tlcne  he  would  recast  vendor  was  to  rurniah  a  man  to  wt  the 

it.     It  was  held  that  he  was  not  liable  machine  up,  an  InatructEon  that  the  act 

on  the  warrant  J  except  upon  proor  that  of  the  vendee  in  letting  themacbineup 

notice  of  the  cracking  of  the  bell  was  before  the  arrival  of  the  agent  wu  1 

given  him,  and  that  after  such  notice  Tiolation  of  the   contract,  and  that  he 

he  failed  to  recast  it.  wac  then  bound  to  accept  it,  is  error,  it 

Upon  the  Bale  of  a  combined  reaper  not  being  shown  that  anj  injury  re- 

and  mower,  with  warranty  to  put  It  in  suited  to  the  machine  from  the  bujer'i 

order  on  notice  that  upon   one   day's  act.  Piatt  u.  Broderick,  70  Mich.  577. 
trial  It  did  not  work  well,  the  buj'er  is         When,  bj  the  terms  of  the  conlnct 

not  bound  to  give  notice  until  he  has  of  tale,  the  bujer  Is  required  to  give 

tried  It  for  use  both  as  a  reaper  and  a  written  notice,  as  therein  speciSed,  ol 

mower.     McCormicki'.  Basal,  50  Iowa  the  failure  of  the  machine  to  satiifj 

533.     Notice  of  defects  is  not  necessary,  the   warranty,  and  he  n^lects  to  da 

however,  eicept  where  expressly  stip.  so,  he   cannot  set  up  a  breach  ol  wir- 

ulated   for.      McCeney   v.   Duvall,   3T  ranty  as  a  defense  to  an  action  for  the 

Md.  166.  price.  Nichols  p.  Wyman,  71  lowi  ita 

S.  Brown   v.    Russell,    105   Ind.  46;         SUpulation  u  to  Time  of  Aiittnu 

Esterly,    36    Kan.    539.  Brwwb. — A  stipulation  in  a  conlnct  of 


ofice  of  Dffecti.    sale,  that  no  action  for  breach  of  w 

n,  71   lo»       ' — 


Nichols  V.  Wyman,  71   Iowa  160;  ranty  should  be  made  after  tbe  ri 

Ru««elli'.MuTdock,79lowaiOTiiS  Am.  the  sale,  cannot  deprive  the  pure batet 

St.  Rep.  348 ;  Furneaux  -v.  Esterly,  36  of  his  defense  on  the  warranty,  In  an 

Kan.  539;  Swann  v.  Lowe  (Tex.  App.  action   on    the   purchase   price  notei. 

1893),   18  S.  W.  Rep.   7S9;   Staver   v.  Ohio  Thresher,  etc..  Co.  r.  Heniel  (I»i 

Rogers,  3  Wash.  603.     But  a  failure  to  App.  1S94),  36  N.  E.  Rep.  716. 

discharge   conditions   imposed  by   the  4.  Furneaux  v.  Esterly,  36  Kan.  539; 

contract  does  not  annul  the  warranty,  Staver  u.  Rogers,  3  Wash.  603, 

irbere  it  appears  that  such  failure  was  6.  Beane  v.  Tinkham,  14  R.  1. 197. 
6S0 
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The  payment  of  the  purchase-money  is  not  a  condition  precedent 
to  a  right  of  action  on  the  warranty.* 

Where  an  executory  contract  for  the  sale  of  material,  to  be 
manufactured  into  articles  of  merchandise,  is  with  a  warranty  of 
its  fitness  for  the  purpose  intended,  the  vendee,  upon  receipt  of 
it,  is  bound  to  apply  tests  before  using;  but  if  defects,  not  open 
and  visible,  are  discovered  afterward,  which  amount  to  a  breach 
of  the  warranty,  his  remedy  by  an  action  on  the  warranty  is  not 
affected* 

b.  Special  Provisions  in  the  Contract  of  Sale— (i)  No- 
tue  of  Defects.  —  A  condition  frequently  exacted  in  special  con- 
tracts is,  that  upon  the  vendee's  discovery  of  any  defect  in  the 
article  covered  by  the  warranty,  he  shall  give  notice  thereof  to 
the  vendor  within  a  specified  time  ;  where  such  a  condition  is  a 
part  of  the  contract,  the  vendee  can  maintain  no  action  on  the 
warranty,  except  upon  proof  that  the  condition  has  been  complied 
with,'  or  that  it  is  an  agreement  distinct  from  and  independent 

1.  Payment  of  Pilee  irot  »  ComUtlos  55  N.  W.  Rep.  580.  See  al»o  Hlmea 
Prwcadant. — Thoregon  v.  Minneapolis  i>.  Kiehl,  154  Fa,  St.  190;  Aultman  i'. 
Harvester  Works,  39  Minn.  341 ;  Fitz-  McKinney  (Tei.  Civ.  App.),  a6  S.  W. 
Patrick  -v.  Oeborne,  50  Minn.  a6i;  Rep.  267;  BcHslev  v.  Hayett,  etc.,  Co. 
Atkins  %\  Cobb,  56  Ga.  B6;  Wiggins  v.  (Ga.  1&94),  18  S.E.  Rep.  410. 
Hunter,  Harp.  (S.  Car.)  So.  Wliore  ITotic*  la  Framatuzfl. — Where 
Thus,  the  vendee  of  a  chattel  paid  the  warranty  of  a  machine  provides 
for  bj  a  negotiable  note,  which  has  that  "  if  upon  one  day's  trial"  it  does 
been  traniferred  to  a  third  party,  may  not  work  well,  the  vendee  shall  give 
recover  on  a  warranty,  although  the  immediate  notice  to  the  vendors,  or 
note  has  gone  to  judgment  at  law,  their  agent,  a  notice  that  It  did  not 
which  judgment  remains  unpaid.  Vol-  work  well,  given  by  the  vendee  to  the 
land  V.  B^er,  33  Neb.  391;  Parker  v.  agent  after  about  one-half  day's  trial, 
Roberts,  63  N,  H.  431.  See  also  Case  is  premature  and  not  in  compliance 
Threshing  Mach.  Co.  v.  Smith,  16  with  the  contract.  McCormick  Har- 
Oregon  381.  Butpayraentof  the  price  vesting  Mach.  Co.  v.  Bromer  {Iowa, 
may  iw  made  a  condition  precedent  by  1893),  55  N.  W.  Rep.  537. 
contract.  Engtiah  v.  Hanford,  75  Hnn  Wherenoticeas  reqitiredisnolglven, 
(N.  Y.)  418.  it  is  error  to  allow  evidence  of  the  war- 
Payment  of  the  price  within  a  cer-  rantj  in  an  action  for  c)ie  price.  Deere 
tain  time,  mav  be  made  a  condition  i>.  Hucht,  37  Mo.  App.  i. 
precedent  to  the  existence  of  any  war-  Whan  Compliance  Ii  Unaeoeiiary. — 
ranlj,  but  only  by  special  provision  in  Where  it  appears  that  compliance  with 
the  contract  See  Case  Threshing  the  conditions  imposed  is  Impossible  or 
Mach.  Co.  f.  Smith,  16  Oregon  38a.  absolutely  useless,  it  may  be  dispensed 
S.  Dounce  v.  Dow,  57  N.  Y.  16;  with.  Thus,  in  the  case  of  Waters  Pat- 
Gmmer  v.  Atlantic,  etc^  R.  Co.,  58  N.  ent  Heater  Co,  v.  Smith,  no  Mass.  444, 
Y.  358.  it  appeared  that  the  defendant,  S., 
S.Brown  v.  Ruuell,  105  Ind.  46;  ordered  a  machine  on  an  agreement  to 
Fumeaux  v.  Esterly,  36  Kan,  539;  try  it  within  sixty  days  from  receipt 
Lewis  -o.  Hubtiard,  i  Lea  (Tenn.)  according  to  certain  directions,  and  to 
436;  37  Atn-  Rep.  775;  Aultman  v.  pay  for  it,  unless  it  should  fail  to  work 
York,  1  Tex.  Civ.  App.  484;  Nichols  v.  as  represented  by  the  vendor.  It  was 
Wyman,  71  Iowa  160;  Russell  v.  Mur-  held  that  !f  it  had  been  ascertained  by 
dock,  79  Iowa  101 ;  18  Am.  St,  Rep,  actual  trial,  that  machines  exactly  sim- 
34S ;  Havana  Press  Drttl  Co.  -v.  Scur-  ilar  were  necessarily  incapable,  from 
lock,  23  III.  App.  426;  Staver  v.  Rog-  their  conatruction,  of  doing  what  was 
ers,  3  Wash.  603;  Fahey  v.  Eslerley  promised  for  them,  S.  was  not  bound 
HarvetUng  Mach.  Co.  (N.  Dak.  1893],  to  put  the  one  sold  to  him  to  the  test 
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of  the  contract  of  warranty,*  or  that  it  has  been  waived  by  the 
vendor. 

The  notice  is  not  necessary  where  the  seller's  agent  is  present 
at  the  trial  of  the  machine,  and  sees  its  failure  to  work  as  warranted, 
or  where  he  otherwise  impliedly  waives  notice,  as  by  attempting 

to  remedy  defects.*  And  the  general  rule  that  notice  to  the 
agent  is  notice  to  the  principal,  applies  in  this  connection,  except 
where  it  is  provided  expressly  that  notice  to  the  agent  shall  not 
be  sufficient.* 

of  actual  experiment.     See  hIeo  Ault-  longer,  if  he  returned  it  within  a  week, 

man  v.  Stichler.  21  Neb.  79.  that  being  a  reasonable   time.    S«iid- 

VlMn  Bnrar  Cuuot  SmuI  or  WrlU. —  wich  Mfg.  Co.  v.  Trindle,  71  Iowa  600. 

Where  there  is  a  complete  failure  of  On  a  sale  of  a  harvesting  machine,  the 

the  machine  sold  to   complj  with  the  requirement  of  a  written  notice  of  (li!- 

warrantj,  notwithstanding  repeated  ef-  ure  of  the  machine  to  work,  is  waived 

forts  by  the  seller  to  remedy  detects,  by  the  agreement  of  the  agent  to  send 

and  the  buyer,  after  full  trial  with  the  some  one  to  make  it  work.     Sandwicii 

seller's  agent  to  assist  him,  gives  Ter-  Mfg.  Co.  v.  TcSiTy  (Neb.  169^),  5S  N. 

bal  notice  to  such  agent,  being  unable  W.  Rep.  713. 

either  to  read  or  write,  and  then  leaves  So,  also,  where  the  contract  for  tbt 
the  ma  chine  with  him,  the  seller  cannot  sale  ofa  machine  provides  Ihat  if,  within 
recover  the  price,  although  the  con-  three  days  after  the  machine  Is  setup 
tract  of  sale  provided  for  a  written  and  started,  it  shall  not  work  as  war- 
notice.     Aultmant'.  Trout,  17  Neb.  199.  ranted,  the  buyer  shall  at  once  disfon- 

1.  In  Perrlne  v.  Serrell,  30  N.  J.  I.,  tinue  its  use  and  notify  the  seller  in 
454,  it  appeared  that  a  horse  had  been  writing,  and  wait  for  the  seller  to  send 
sold  with  B  warranty  of  soundness,  and  a  man  "  to  right  it,"  and  within  that  time 
that  there  was  an  agreement  that  if  it  an  agent  representing  the  seller,  and 
did  not  Buit,  the  vendor  should  take  It  authorized  to  make  the  necessary  n- 
back  and  send  another  one.  The  court  pairs  or  changes,  appears  and  under- 
held  that  the  warranty  of  soundness  was  takes  to  make  them,  the  required  notice 
independent  of  theagreement,  although  is  waived.  Massachusetti  L.  &T.  Co. 
both  were  contained  in  the  same  letter,  v.  Welch,  47  Minn.  183. 
and  that  the  vendee  could  recover  for  a  A  provision  In  a  contract  of  sale,  re- 
breach  thereof,  the  horse  having  died  of  quiring  the  buyer  to  notify  the  seller  of 
a  disease  contracted  before  the  sale,  al-  defects  In  the  machine  at  once,  after 
though  he  did  not  ask  the  vendor  for  giving  the  same  a  trial  of  ten  days,  is  not 
another  horse.  Compare^  however,  waived  by  an  attempt  on  the  part  of  tiie 
Himes  v.  Kiehl,  154  Pa.  St.  190 ;  Lewis  seller  to  remedy  defects  pursuant  to  1 
«.  Hubbard,  i  Lea  (Tenn.)  436;  37  Am.  notice  given  long  al^er  the  sdpalated 
Rep.  775.  period,  where  there  is  an  eiprets  pro- 

g.  vaadioi'a  WalTsr  of  Sollee. — Sand-  vision  in  the  contract  that  such  attempt 

wIch  Mfg.  Co.  T'.  Trindle,7i  Iowa6oo;  shall  not  have  this   effect.     Boycr  r. 

Champion  Mach.  Co.  v.  Mann,  4a  Kan.  Neel,  50  Mo,  App.  16. 

371;  Warder  v.  Robertson,  75  Iowa  585.        "  -----"■ • "■-- 

Where  a  machine  was  sold  under  a  ,  ^^             „  ., . 

warranty  providing  that  the  purchaser  rlck,6SIowB94;Springfleld  Engjne,etc. 

should  have  one  day  in  which  to  give  Co.v.Kennedy,  7  Ind.  App.503;  Acker 

it  a  fair  trial,  and,  if  it  did  not  work,  ti.  Kimmie,  37  Kan,   376;  Campbell  v. 

written  notice  to  that  etfect  should  be  Wray,  t,  Ind.  App.  155.    See  also  Uie 

given,    and   where   the  agent  making  case*   cited   In   the   note  immediately 

the  sale  was  on  the  ground  and  saw  preceding. 

the  failure  of  the  machine  to  work  cor-  The  requirement  that  thevendeeshill 

rectly,  and  encouraged  the  purchaser  give  prompt  notice  of  any  defect  in  the 

to  keep  it  until  another  day,  when   he  articlesold,  is  sufEcientlymet  wbeielbe 

would    be     present,    the     purchaser's  vendor's  agent  makes  a  voluntary  n- 

rights  under  the  warranty  were  not  for-  aminalion  and  attempts  to  remedy  the 

felted  by  a  failure  to givenotice,  or  by  his  defect.     Flstt  v.  Osl>orne,  33  Minn-qS. 

attempt  to  use  the  machine  a  few  days  So,  also,  such  a  requirement  bfiilly  met 
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(2)  Opportunity  to  Remedy  Defects. — Special  contracts  in  the 
sale  of  machinery,  reapers,  and  similar  articles,  often  provide  that 
in  case  of  any  defect,  notice  thereof  shall  be  given  within  a  limited 
time,  and  that  the  vendor  shall  have  an  opportunity  to  remedy 
it.  If  the  vendor  acts  with  reasonable  promptness,  after  notice,  in 
sending  an  agent  to  remedy  the  defects  complained  of,  the  vendee 
waives  all  rights  under  the  warranty  if  he  refuses  to  allow  the 
repairs  to  be  made.  * 

c.  Vendee's  Duty  to  Return  the  Article  Purchased. — 
In  an  action  upon  a  warranty  for  a  breach  of  it,  the  vendee  is  not 
bound  to  return  the  article  purchased,'  and  his  retention  of  it  is 

where  It  is  shown  that   the   machine  br  an  agreement,  made  b/  a  sub-agent 

brake  down  the  first  day  of  ita  use  in  ot    the    vendor,   to    give    the    notice, 

the  presence  of  the  veador'B  agent,  who  Nichols  v.  Larktn,  79  Mo.  264. 

agreed  to  come  back  and  repair  it.   Mc-  1.  Sandwich   Mfg.  Co.  -o.  Feary,  la 

^Tmick  Harvester  Co.  v.  Embrec,  94  Neb.  53 ;  34  Neb.  41 1 ;  Slaver  v.   itog- 

Ind.  Sj.  era,  3  Wash.  603  ;   Nichols  «.  Wjman, 

The  bujer  may  give  notice  bj  his  71  Iowa  t6o;  Lewis  v.  Hubbard,  i  Lea 
agent, whoisalsoanaKentof  theseller.  (Tenn.)436;  37  Am.  Rep.  775;  Hills 
Nichols  V.  Root,  3;  Minn.  363.  And  i'.BanniBter,8Cow.(N.Y.>3T.  Seealso, 
although  a  notice  in  writinK  may  be  in  this  connection,  McCormick  Har- 
requlredb7thecontract,j'etif  theseller  vesting  Mach.  Co.  v.  Russell, 86  Iowa 
responds  to  an  oral  notice  given  to  an  556 ;  MinnesotI,  etc.,  Mfg.  Co.  f.  Han- 
agent,  he  thereby  waiTes  his  right  to  a  son  (N.  Dak.  1891),  54  N.  W.  Rep. 
notice  in  writing.  Davis  i>.  Butrlck,  68  -iw;  tufra,  \\Ai  AUt,  Notice  ef  Df 
Iowa  94.     Or,  if  oral  notice  be  given  to  fects. 

the  agent,  who  put*  It  in  writing  and  9.  VmuIm   Hot  BMud    to  Mtom  tat 

forwards  it  to  t)ie  principal,  there   la  Mara  Braa^   of  WaxruitT. — Milton  v. 

a   sufficient    compliance.      Springfield  Rowland,   11    Ala.  732;    Korn^ay  v. 

Engine,  etc.,  Co,  v.  Kennedy,  7  Ind.  White,  10  Ala.  35.S ;  Plant  v.   Condit, 

App.  i;oi.  33  Ark.  454 ;  WoodruET  v.  Graddy  (Ga. 

Wlton  IMlO*  to  Ann*  >ot  BnfBolmt.—  1893),  17  S.  E.  Rep.  364;  Mears  v. 
Notice  to  the  agent  is  not  sufficient  Nichols,  41  111.  107 ;  Brown  d.  Rein- 
where  the  contract  provides  that  writ-  holdt,  41  111.  App,  599;  89  Am.  Dec 
ten  notice  shall  be  given  to  the  agent  of  181;  Short  v.  Matteson,  81  Iowa  6^; 
the  seller  and  also  to  the  seller  at  a  Storrs  v.  Emerson,  73  Iowa  390;  Car- 
named  place.  Welse».Bltd»all,35Mo.  ter  v.  Stennet,  10  B.  Mon.  (Ky.)  350; 
App.  139.  Cook  tr.  Grar,  3  Bu«b  (Ky.)  lai;  Lane 

Where  the  contract  of  sale  contain-  o.  Lantz.  37 'Md.  311;  Clark  v.  Baker, 

log  the  warranty  is  executed  in  dupli-  5  Met.  (Mass.}  451;  Martin  v.  Roberts, 

Cate,  one  copy  of  which  U  retained  by  j  Cnsh.  (Mass.)  136;  Hull  v.  Belknap, 

each  par^,   and   provides   apecifically  37   Mich.  179;  Thompson  v.   Botts,  8 

that  no  agent  has  authority  to  change  Mo.  710;  Ross  ti.  Barker,  30  Mo,  385; 

the  warranty,  it  Is  a  notice  to  the  pur-  Martin  v.  Maxwell,  18  Mo.  App.  176; 

chaser  ot  a  limitation  on  the  authority  Boonnan  v.  Jenkins,  11  Wend,  (N,  Y.) 

of  the  seller's  agents,  and  they  cannot  566;    37   Am.    Dec,    ij8;    Waring  v. 

waive  or  dispense  with  any  express  con-  Mason,  18  Wend,  (N,  Y,)  435;MeBien- 

dition   of  the  contract.     Fumeaui  -v.  ger  »,   Pratt,    3    Lans.   (N.  Y,)   334; 

E8terly,36  Kan.539.     See  also  Nichols  Brigg  i>,  Hilton,  99  N.  Y.  517;  53  Am, 

V.  t.arkin,  79M0.  364;  NicboU  V.  Hail,  Rep,  63;  Chase   v.  Evarts    (Supreme 

4Neb.iio;  MUler  v.  Nichols,  5  Neb.  Ct.),  19  N,  Y,  Supp.  987 ;  Borrekins  i'. 

478;    Bomberger  v.  Griener,  18   Iowa  Bevan,   3  Rawle    (Pa.)  33;  Parker   v. 

J 77;  Dewey  f,  Erie,  14  Pa.  St.  311;  53  Prlngle.  3  Strobh.  (S.  Car.)  143 ;  Hou- 

Lm,  Dec.  533,  chins    v.    Williams    (Tei.    Civ.  App. 

The   condition   in  a  warranty  of  a  1894},  31;  S.  W.  Rep.  730;  Hayden  v. 

tbrcflhing  machinethat.on  discovery  of  HouKhtbn  {Tex,  Civ.  App.  1894),  34  S, 

any   defect,  written  notice  should   be  W.  Rep.  803;  Houghton  v.  Carpenter, 

given  to  the  vendor,  cannot  lie  waived  40  Vt,  58S ;  Gettf  v.  Rountree,  a  Chand. 
j8  C.  of  L.— S3                         888 
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material  only  as  affecting  the  measure  of  damages  recoverable.* 
The  only  cases  in  which  a  return  of  the  property  is  necessary,  are 
cases  where  the  vendee  rescinds  the  contract  of  sale,  or  where  the 
contract  specifically  provides  for  such  a  return,  if  the  property 
proves  to  be  not  as  represented.'  In  the  first  of  these  cases,  the 
contract  is  repudiated  and  the  action  is  not  on  the  warranty,  since 
that  is  a  part  of  the  repudiated  contract,  but  is  for  the  fraudu- 
lent misrepresentations,  and  a  return  of  the  property  is  always  a 
condition  precedent  to  the  validity  of  a  rescission,'  unless  the  ar- 
ticle is  of  no  value.*  In  the  other  class  of  cases,  where  the  con- 
.tract  provides  fora  return,  the  vendee  sues  upon  the  contract,  and 
of  course,  can  assert  no  rights  under  it  except  after  compliance 
with  its  provisions." 

rf.  What  Is  Sufficient  Compliance  with  Conditions.— A 
substantial  compliance  with  the  conditions  imposed,  either  by  law, 
or  by  the  special  contract,  is  all  that  is  required,  and  the  jury  ^ouki 
be  instructed  so.* 

(WU.)  138;  u  Am.  Dec.  138;  Ftek  v.  an;  53  Am,  Dec.  533.    In  W«U«  ». 

Taok,  11  WTb.  376;  78   Am.  Dec  737;  Gates,  6  Mo.  App.  143;,  Uwre  mt  to 

Terry  v.  Allis,  16  Wi»,  47B.  eiprew   SKreemenC   to  rescind.   Fleel- 

If  the  warranty  ii  broten,  tbe  vendee  wood   v.  Dorsey  Mach.   Co,,  95  Ind. 

may  bring  an  action  for  the  breach,  or  401.     Coiii/iir«SpringfieId  Enguie.rtc, 

teccup  the   dama^i    in  an   action  by  Co.  v.  Kennedy,  7  Ind.  App.  503;  Hcr- 

the  vendor  for  the  price,  and  in  neither  chanta',  etc.,  Sav,  Bank  v.  Fraie  llod 

«aseia  a  return  or  offer  to  return  neces-  App.  1894),  36  N.  E,  Rep.  378. 

4ary.     Murray  v.   Smith,   4  Daly  (N.  A  change  In  the   place  of  deiiTciT 

Y'l  377;  Parker  V.   PHngle,  3   Strobh.  after  the   contract  of    sale    hai  been 

<S.  Car.j  341.  made,  doe*  not  releaae  the  vendee  (niai 

A*    to  the  vendee's  duty  to  return,  hia  obligation  to  return  in  luch  caMt. 

where  the  contract  expressly  provides  G«minar    o.    Borgaln,    a?    Iowa   ]6^ 

for  a  return,  see  infra,  this  title,  Ven-  CoMpart     Osborne    -o,     Rawton,    47 

dta'a  Duty  in  Reicinding  tkt  Contract.  Mich.  306. 

t.  Hull  V.   Belknap,  37  Micb.    179;  But  even  in  such  a  daaa  of  cases,  Uw 

RichardEon  v.  Grandy,49  Vt.  22;  Ault-  vendee  may  waive  hia  right  to  a  return, 

nan  v.  Johnson,  45  111.  App.  313.     See  and  may  thus  keep  the  article  aod  sue 

infra,  this  title.  Measure  of  Damage!,  on  the  warranty ;  the  right  to  return  is 

9.  Ferguson  v.  Oliver,  8  Smed.  &  M.  a  mere  privilege,  and  a  failure  to  make 

(Miss.)  333;   Coizins  v.   Whltaker,  3  useof  it  cannot  affect  the  veudee'i  legal 

Stew.   &    P.   (Ala.)    333 ;    Waring  ti.  remedy.      Mandel  v.  Butties,  ai  Minn. 


.  (N.  Y.)  435;  Parks  391;  Park  v.  Richardson,  81  Wis.  m; 
V.  Morns  Aie.  etc.,  Co.,  54  N.  Y.  586;  Warder  v.  Fisher,  48  Wft  338;  Mc- 
Rbscisbion,  vol.  3i,p.84.     Theruleof    Cormlck   v.   Dunville,    36   Iowa  645; 


;it  is  true  even  where  the  proper-  Thomton  v.  Wynn,  la  Wheat.  (U.  S.) 

tj  li  bought  on  inspecUon.     Houghton  183 ;  sufra,  this  title,  Whert  Cntrad 

t/.  Carpenter,  40  Vt.  588.  Providet  a  Special  Remedy. 

t.  See   Rescission,   vol.  3i,  p.  81;  •.  Sandwich  Mfg.  Co.  t).  Trindle,  71 

tnfra,    this    title,     Vaadee'a   Duty   ■«  Iowa  60a.    Thus,  where  it  is  reqnited 

Reicinding  the  Contract;  Gale  Sulky  that  the  veitdee  shall  give  notice  "bf 

Harrow  Cfo.  v.  Moore,  46   Kan.   334 ;  registered  letter,"  a  notice  sent  by  owl 

Cookingham  v.  Dusa,  41  Kan.  339.  ii  not  lnvalidat)Bd  by  the  £act  UmI  it 

4.  Smeltzer  o.  White,  93  U.  S.  390;  was   sent   in    a   leltn-  not  rcgistend. 

Dill  w.  OTerrell,  45  Ind.  368.  Badgctt  v.  Frick,  38  S.  Car.  176. 

B.  Hoover  v.   Doetach,  45   111.   App.  A  reaping  machiae  was  aold  on  con- 

631 ;  McCormlck,  etc.,  Co. «.  Hartman,  dition  that  If  it  failed  to  work  ai  >ar- 

J5  Neb,  639;  Gamtnar  v.  BorMln,  37  ranted,  the  buyer  might  tetum  it,  and 

bwa  369;  Dewey  v.  Erie,  14  Pa.  St,  thereupon  be  entitled  to  receive  back 
8H 
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XIX.  Dnrnran  to  Acmn  Oir  WABSAVrr.— The  only  defenses 
admissible  in  an  action  for  a  breach  of  warranty  are,  that  there 
was  no  warranty,  or  that  there  has  been  no  breach  of  it,  or  that, 
although  the  warranty  and  a  breach  of  it  had  existed,  the  plaintiff 
had  waived  his  rights  under  it.*  The  seller  cannot  defend  on  the 
ground  that  when  the  sale  was  made  he  was  ignorant  of  the  de- 
fects complained  of ;  such  knowledge  is  immaterial  except  in  ac- 
tions based  on  fraud  or  willful  deceit.*  Nor  can  he  set  up  in  defense 
the  impossibility  of  a  compliance  with  the  warranty,  unless  the 
impossibility  was  brought  about  by  the  act  of  the  buyer.* 

It  is  no  bar  to  an  action  for  damages  for  a  breach  of  warranty  ^ 
that  the  plaintiff  did  not  insist  upon  his  claim  in  diminution  of 
the  recovery  against  him  in  an  action  for  the  price  of  the  article, 
and  that  fact  cannot  be  set  up  as  a  defense.* 

A  warranty  is  a  guaranty  of  soundness  or  good  quality,  and  not 
of  indemnity  against  loss  on  a  resale ;  for  this  reason  the  seller  is 
liable  immeidiately  on  a  breach  of  it,  and  cannot  defeat  the 
action  by  showing  that  the  buyer  has  suffered  no  loss,"  though 
such  fact  may  be  shown  to  prevent  the  recovery  of  more  than 
nominal  damages. 

The  seller  may  show  by  way  of  defense  that  no  valid  warranty 
existed,  as  where  there  is  a  want  or  failure  of  consideration  ;*  and 
in  such  cases,  where  a  partial  as  well  as  a  total  failure  of  consider- 
ation is  set  up,  the  court  must  allow  the  jury  to  consider  both  de> 
fenses.'     He  may  defend  also  on  the  ground  that  the  breach  of 

Oie  coniideration.     It  so  failed,  and  on  Is  no  defense,  where  thej  were  ordered 

return  to  the  seller,  he  refined  to  re.  for   a  resale  and  the  burer's  business 

celre  It,  but  agreed  to  test  It  further,  was  injured  b^  Mlllne  tlie  wrong  ar. 

The  bujer  took  it  back,  and  on  such  tides.     Lovegrove  v.  PIslier,  3  P.  ft  F. 

further   test   bj   the   seller's   agent,   ft  118. 

■till   failed   to    work,    whereupon    the  S.  Page   v.  Ford,   11  Ind.   46;  Wtl- 

bujer   drove  It  Into   his   jard,   left   it  liams  v.  Harris,  a  How.  (Miss.)  637. 

there,  and  notified  the  seller  to  take  it  S.  See  Glipin   d.   Consequa,   i '  Pet. 

away.     It  was  held  that  this  wasasuffi-  (C.  C.}  85. 

cient  return  to  entitle  the  buyer  to  re-  4.  Cook  v.  Moseley,   13  Wend.  (N, 

cover  back   the   purchase- money   paid  Y.)  177. 

bj  him.     Hall  v.  Aetna  Mfg.  Co.,  30  6.  Muller  v.  Eno,  14  N.  Y.  597. 

iowB  315.  4.  Foster   v.   Calhoun,    Dudlej'   (S. 

1.   In  a  suit  for  a  breach  of  warrantj  Car.]  75;  Skipper  i>.  Johneon,  31  Ga. 

In  the  sale  of  clover  seed,  the  special  310  ;     Brewster    i>.    Countryman,    13 

damage   laid  being  for  Injury  to  the  Wend.  {N.  Y.)  446;  Hoglns  v.  Piymp- 

crops  merely.  It  is  not  competent  for  ton,  it  Pick.  (Mass.)  07;  ss/ra,  this  title, 

the  defendant  to  Inquire  what  was  the  Consideration  for  Warranty.  ■ 

plaintiff's     interest    In    the    freehold.  The  seller  of  an  article,  who  has  In- 

Vannoy  v.  GIvens,  33   N.  J.   L.   301.  serted  a  warranty  of  Its  quality  In  a 

And  In  an  action  for  deceit  In  a  false  receipted  bill  therefor,  cannot,   in  an 

irarranty  on  the  exchange  of  horses,  It  action   against  him  on  the   warranty, 

is  not  competent  for  the  defendant  to  give  evidence  of  a  prior  bargain  for  a 

give   in   evidence   the   defects  of    the  sale  of  the  thing   at   the   same  price 

property  which  he  received  from  the  without  a  warranty,  for  the  purpose  of 

platntln.    Odom  v.  Harrison,  1  Jones  showing  that  the  warranty  was  with- 

(N.  Car.)4oz.  out  consideration.    Davis  v.  Bait,   6 

The   fact   that  the  goods  furnished  Gush.  (Mass.)  505  ;  53  Am.  Dec.  53. 

are  more  valuable  than  those  ordered,  T.  Skipper  v.  Johnson,  31  Ga.  310. 
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the  warranty  was  caused  by  the  buyer's  negligence,  as  where  notes 
are  sold  and  warranted  as  collectible,  and  the  buyer  fails  to  make 
proper  effort  to  collect  them  until  the  maker  becomes  insolvent.' 

The  defense  of  infancy  is  available  as  in  the  case  of  other  con- 
tracts, and  the  same  rules  govern  such  defense  in  this  connection 
as  in  other  cases.* 

Where,  as  in  the  case  of  the  sale  of  wood,  there  is  an  issue  of 
fact  as  to  the  quality  of  the  wood  furnished,  and  the  buyer's  tes- 
titnony  is  to  the  effect  that  it  was  unsound  and  of  poor  quality, 
the  seller  may  show  that  the  standing  timber  from  which  the 
wood  was  cut  was  a  good  lot  of  timber*  The  same  rules  prevail 
as  to  similar  evidence  offered  by  the  buyer.* 

An  offer  by  the  seller  to  return  the  price  paid,  and  rescind  the 
contract,  which  is  refused,  does  not  affect  the  buyer's  ri^t  of 
action  on  the  warranty,* 

XX.  Measubi  of  Daxasib — 1.  Th«  Oenwtl  Deotrin*. — Where  the 
vendor  makes  the  warranty  in  good  faith  and  not  fraudulently,  or 
withia  knowledge  that  itisuntrueor  likely  to  prove  so,  the  measure 
of  damages  recoverable  by  the  vendee  is  governed  by  the  rule 
applying  in  other  cases  which  involve  nothing  more  tluoi  a  mere 
breach  of  contract.  This  rule,  as  laid  down  in  a  leading  case,  and 
steadily  adhered  to  ever  since,  is  that  "  when  two  parties  have 
made  a  contract  which  either  of  them  has  broken,  Uie  damages 
which  the  other  ought  to  recover,  in  respect  to  such  breach  of 
contract,  should  be  either  such  as  may  fairly  and  reasonably  be 
considered  as  arising  naturally,  that  is,  according  to  the  usual 
course  of  things,  from  such  breach  of  contract  itself,  or  such  as 
may  be  reasonably  supposed  to  have  been  in  contemplation  of 
both  parties  ^t  the  time  they  made  the  contract,  as  the  probable 
result  of  a  breach  of  it."*    The  effect  of  this  rule  is  to  exclude 

1.  BiWMili  of  Waxraatr  IHm  to  Bnjv'i  eradOD  of  the  ule,  he  cannot,  upon  Ut 

XagUf«nM. — ThuiiWhereapartyUaued  plea  or  Infancy,  preclude  the  defend- 

OD  a  wsrraDl^  of  a  note  as  being  "  col-  ant  from  taking  advantage  of  a  breach 

lectlble, "  he  maj  defend  bjr  ihowitig  of  watrantv  in  any  proper  manner  ait 

that  at  iti  maturitj  the  maker  had  suffi-  defense.     Jifonill  ».  Aden,  ig  Vt  nj. 

cieot  attachable  property.     Meeker  v,  B.  Green  ti.  Donsldton,  i6  VL  IM. 

Denson,  Brajt.  (Vt.)  137.  «.  Thui,  where  one  of  thequeclioni 

If  the  plaintiff,  the  bolder  of  certain  of  fact  arising  In  an  action  for  the  price 

town  coupon  bonds,  could,  by  due  dili-  was  as  to  the  germinating  qnalltV  of 

gence,  have  collected  them  herorethey  cotton  teed,   (old   by   the   pUlntl^  to 

Sad  been  decided  invalid  in  a  gao  nwr-  the  defendant,  erldence  which  tends  to 

raitte  proceeding,  he  was  bound  to  do  show  that  tome  of  the  plaintiff*!  cottoa 

M.     But  after  such  proceeding  he  was  seed  sold  at  the  same  time,  and  kept  tn 

not  bound  to  try  to  collect  or  (o  return  the  same  manner  u  that  sold  to  Ibe 

them  before  bringing  lult  on  a  war-  defendant,  would  not  germinale,  la  ad- 

ntnty.     Figge  v.  Hill,  61  Iowa  ^30.  miaaible  for  the  defendant.    BucbaiMD 

9.  Morrill  V.  Aden.  19  Vt.  505;  In-  v.  Collins,  43  Ala.  419. 

TANTs,  vol.  10,  p.  6]S.     But  the  infant  B.  Riley  v.  Hicka,  Si  G«-  a6^. 

must  either  affirm  or  avoid  the  entire  >.  TIio  0«k«nl  DoetrlBO, — titdlej  v. 

contract;  aad  if  he  cbooaet  to  affirm  it  Baiendale,  9  Exch.  341 ;  16  Eng,  C  & 

aflerhebecomesof  age,  by  bringing  an  Eq.  398.     See  ttilt  case  qnotM  from, 

action  upon  the  notes  given  In  consld-  and  its  doctrine  applied  ui,  Syonore 
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the  consideration  of  all  remote  and  speculative  damages,  or  those 
depending  upon  mere  contingencies.*  It  embraces  two  distinct 
classes  of  damages  :  First,  those  which  are  a  natural  and  necessary 
result  of  the  breach,  and  second,  those  which  the  parties  may  be 
supposed  reasonably  to  have  had  in  contemplation,  when  the  sale 
was  made,  as  a  probable  result  of  a  breach.' 

Under  the  first  branch  of  the  rule,  the  exact  measure  of  dam- 
^cs  recoverable  for  a  breach  of  a  warranty  of  quality,  where  the 
vendee  retains  the  article  sold,  is  the  difference  between  the  actual 
value  of  the  article  at  the  time  of  the  sale,  and  what  its  value 
would  have  been  if  it  had  been  as  warranted.'     The  price  agreed 

Hanh  Harv ester  Mfg.  Co.  v.   Sturm,  ed.     An  Initance  falling  under  the kc- 

13  Neb.  311,  where  the  case  is  set  out  on d  branch  of   the  rule  is  where  one 

mt  length)  Aultman  v.  Stout,  15   Neb.  sells  and  warrants  a  thing  for  a  panic ' 

5S6;  Hintett.  etc.,  Mfg.  Co.  v.  Gray,  ular  use  upon  reaBonabic  ground   for 

III  N.  Car.  87;  MaDDiDg  v.  Fitch,  138  believing  that,  if  put  to  Buch  a  use,  a 

Mass.  273;  Hammer  v.  Schoenfelder,  certain  loss  to  the  bujer  wiU  be  the 

47   Wis.  455;   Paine  -v.  Sherwood,   31  probable  result  if  the  wBrrantj  is  un- 

Minn.  315 ;  Wilson  v.  Reedy,  33  Minn.  true.     In  such  circumstances  the  seller 

S>3  (damages  referred  to  date  of  sale)  ;  is,  under  the  warrantj,  chargeable  with 

riilin  v.  Colver,  16  N.  Y.  4S9:  69  Am.  the  loss,  as  one  which  may  reasonabljr 

Dec.    71S;    Beresford    v.   McClure,  I  be  supposed  to  have  been  in  contempla- 

Clnc. Super.Ct. (Ohio)  50;3  Benjamin  tlon  of    theparties  when  making  the 

on  Sales  (Corbio's  ed.),  44  1307,  1356;  contract,     llie   case    where   one  sold 

Damages,  vol.  ;,  p.  13;  Tblegraphs  and   warranted   a  ship's   cable,   to  b« 

AMD    Tblefhombs,    vol.    35,   p.  745;  used  for  holding  an   anchor,  and,  in 

Sai.es,  vol.  11,  p.  613.  consequence   of   defects   In   it   (which 

In  an  action  for  the  price,  where  the  were  warranted  against),  the  buyer  lost 
defendaDt's  plea  of  breach  of  warranty  the  anchor  attached  to  i^  and  the  sell- 
is  not  sustained,  the  court  may  proper-  er  was  charged  with  the  loss,  falls 
\y  refuse  to  instruct  the  jury  as  to  the  within  this  second  branch  of  the  rule. 
measure  of  damages  for  a  breach  of  Borradailc  c  Brunton,  8  Taunt.  535." 
warranty.  Whitney  Iron  Wks.  Co.  v.  See  also  Edwards  v.  Collson,  j  Lans. 
Reuss,  40  La.  Ann.  iia.  (N.   Y.)  334 ;  Pasainger  v.  Thorbum, 

1.  Seejones  v.  George,  56  Tex.  149 ;  34  N.  Y.  633 ;  90  Am.  Dec.  733. 

g  Am.  Rep.  689;  Herring  11.  Skaggs,  ■.  Ksmsor*  of  DftmaiM  OrAlvarfly  Ii 
Ala.  iSo;  34  Am.  Rep.  4;  Henning  DUCargnea  Batvaait  the  Aotnal  asll  Uw 
f.  Withers,  3  Brev.  (S.  Car.)  458;6  WamnMd  ValOM.  — Faster  v.  Rod- 
Am.  Dec.  389;  Case  v.  Stevens,  137  gers,  37  Ala.  602;  WorthvT'.  Patterson, 
Mess,  351 ;  Connoble  v.  Clark,  38  Mo.  30  Ala.  173;  Marshall  i>.  Wood,  16  Ala. 
App.  476.  Ctmfare  George  v.  Skiv-  806;  Herring  n.  Skaggs,  61  Ala,  180; 
Ington,  L.  R.,  5  Etch,  i;  39  I,.  J.  34Am.  Rep.  4;  Murry  v.  Meredith,  35 
Exch.8.  Ark.  164;  McLennan  -o.  Ohmcn,  75 
S.  The  whole  doctrine  Is  set  out  in  Cal.  559;  Hook  v,  Stovall,3o  Ga.  418; 
the  apiiuon  of  the  court,  by  Berr/,  J^  Clark  v.  NeufvIUe,  46  Ga.  361;  Mc> 
in  the  case  of  Frohreich  v.  Gammon,  Clure  v.  Willlams,6q  III.  J90  (warranty 
38  Minn.  480.  After  stating  the  rule  that  sheep  sold  were  tree  from  disease); 
of  the  teit,  the  court  said :  "  Under  the  Thome  t.  McVeagh,  75  III.  81 ;  Whee- 
first  branch  of  this  rule  fall  the  dam-  lock  v.  Berkeley,  138  III.  i,i;3  ;  Miller 
ages  arising  from  the  fact  that  a  thing  v.  Law,  44  111.  App.  630  ;  Blacker  v. 
sold  and  warranted  ii  of  less  value  than  Slown,  [14  Ind.  311  ;  Aultman,  etc., 
it  would  have  been  if  the  warranty  Co.  -v.  Shelton  (Iowa,  [894],j7  N.  W. 
E  true.    These   damages    arise,  in  Rep.  857;    Nye  n.   Iowa    City,     -"- 


breach  itself:  that  is  to  say,  from  the  Short  v.  Matteson,  8t  Iowa  638;  Douk- 
breach  purely,  and  irrespective  of  con-  lass  v.  Moses  {Iowa,  1893),  56  N.  w. 
sequential  damages.  Their  measure  is  Rep.  371;  New  York  Central  Trust 
the  difference  in  values  before  indlcat-  Co.f.ArcticIceMacb.Mfg.Co.,77Md. 
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303;  Hornv.  BucV,^  Md.  3^8;  Max- 
ted  I-.  Fowler,  94  Mich.  106  (sale  of 
shares  of  stock)  ;  Minneapolis  Har- 
vester Works  V.  Bonnallie,  29  Minn. 
?73;  Merrick  v.  Wlltse,  37  Itfino.  41; 
lambrick  ii.  Wilkins,  65  Miss.  19 ;  7 
■    I.  St.  Rep.  631;  Thorns  v.  Dingley, 


Wilson,  37  Mo.  App.  636;  Hajner 
V.  ChurchiH,  2g  Mo.  App.  676;  Hogan 
u.  Shuart,  11  Mont.  49S;  Birdsall  v. 
Carter,  It  Neb.  143;  YouDg  v.  Filler, 
19  Neb.  545;  Brown  f.  Rogers.  10  Neb. 
547 ;  Lyon  V.  Moore,  35  Neb.  636;  Fisk 
v.  Hicks,  31N.  H.  S3s;  Perrine  v.  Ser- 
rell,  30  N.  J.  L.  454  ;  Edwards  -j.  Coil- 
son,  5  Lans.  (N.Y.)  314;  Comstock  V. 
Hutchinson,  10  Barb.  <N.  Y.)  iii; 
Sharon  v.  Mosher,  17  Barb.  (N.  Y.) 
518;  Wells  V.  Selwood,  61  Barb.  (N. 
Y.)  aaS;  Foi  ».  Everaon,  17  Hun  (N. 
Y.)  3S<;  ;  Hunt  v.  Van  Deusen  (Su- 
preme Ct),  3  N.  Y.  Supp.  75  ;  Mix  v. 
Staples     (Supreme    Ct.).     17    N.    Y. 


V.  Gruman,  4  Hill  (N.  Y.)  615;  40 
Am.  Dec,  199;  Milburn  v.  Belloni,  39 
N.  y .  53;  too  Am.  Dec.  403  ;  Aultman 
ti.  Ginn,i  N.  Dak.  401;  Bump  r. Cooper, 
20  Oregon  527;  Cothers  v,  Keever,  4 
Pa.  St.  168;  Seigworth  v.  Leffel,  76 
Pa.  St.  476;  Himes  ».  Kiehl,  154  Pa. 
St.  190;  McGavock  v.  Wood,  i  Sneed 
(Tenn.)  187  (see  this  case  as  to  con- 
sequential damages);  Miller  v.  Green- 
leaf  (Tex.  App.  1S91),  18  S.  W.  Rep. 
89.  In  Thornton  v.  Thompson,  4 
Gratt.  (Va.)  isi,  the  rule  was  hekl  to 
applj  whether  vendee  relumed  the  arti- 


miuating  Co,  v.  Western,  etc.,  Co.,  ija 
U.  S.  100;  Butkley  v.  Honold,  19  How. 
(U.  S.)  390.  In  Marsh  v.  McPherson, 
105  (U.S.)  709,  il  was  held  that  if  the 
articles  were  defective,  the  measure  of 
damages  was  what  It  would  cost  to 
supply  the  deficiency.  Reynolds  v. 
Palmer,  ii  Fed.  Rep.  433 ;  Jones  v. 
Just,  L.  R,  3  Q.  B.  197 ;  9  B.  &  S.  141 ; 
16  W.  R.  643;  Bridge  v.  Wain,  i 
Stark.  504;  Loder  V.  Kekule,  3  C.  B. 
N.  S.  uS;  91  E.  C.  L.  136;  4  Jur.  N.  S. 
93;  Dingle  v.  Hare,  7  C.  B,  N.  S.  145; 
97  E.  C,  L,  144;  6  Jur.  N.  S.  679;  a 
Sutherland  on  Dam.,  p.  415;  a  Benja- 
min on  Sales  (Corbln's  ed.),  i  1359.  and 

Thus,  in  an  action  upon  the  warranty 
of  a  note  assigned,  where  it  appears 
that  the  note  was  invalid  as  to  one  of 


the  signers,  by  reason  of  hit  insanity  at 
the  time  he  signed  it,  and  that  an  ac'tioa 
upon  the  note  had  been  succetsfnlly 
defended  by  him  upon  that  ground, 
and  that  the  other  algner  had  rcmorol 
from  the  state.  It  was  held  that  the 
plaintiff  was  entitled  to  recover  of  the 
assignor  the  difference  between  the 
actual  value  of  the  note,  and  the  amoant 
appearing  to  be  due  upon  it.  Thrall  r. 
Newell.  19  Vt.  201;  47  Am.  Dec.  GSi; 
Bicknall  TI.  Waterman,  5  R.  1. 43. 

But  only  actual  damages  are  recor- 
erable ;  therefore,  in  an  action  od  1 
warranty,  where  it  appears  that  the 
goods  sold  are  worth  much  lets  Ihaa 
thdr  warranted  value,  but  that  the 
purchaser  has  paid  on  account  of  the 
price  nothing  more  than  the  admit- 
ted value  of  the  goods  received  snd 
retained,  and  there  is  no  evidence  that 
their  value  as  warranted  exceeded  the 
price,  the  purchaser  cannot  recover 
anything  more  than  mere  nominal 
damages.  Cleveland  v.  Nellls  [C.  ?l.), 
18  N.  Y.  Supp.  448;  Ahcrini'.O'BiiFn 
(Supreme  Ct.),  18  N.  Y.  Supp.  811; 
Thompson  v.  Martin,  84  Ga.  11.  In 
this  last  case  there  was  a  breach  of 
warranty,  but  no  evidence  of  the  vslne 
of  the  animal  sold  was  given  at  any 
time,  and  no  recovery  was  allowed. 

The  actual  value  of  the  article  at  the 
place  of  sale  must  be  the  basis  Ibr  esti- 
mating the  damages.  So  held  in  an 
action  for  the  breach  of  warranty  of  a 
slave.  See  also  McDaniel  v.  Crsbtree, 
31  Ark.  431 ;  Thompson  v.  Bertraod,  ij 
Ark.  730. 

Wliare  Artlola  TnreliaMd  It  Part  ot 
A  Plant.— In  Wood  I'.  Carleton  (So- 
preme  Ct.},  6  N.  Y.  Supp.  865.  the 
vendee  of  a  water-wheel,  which  wti 
warranted  to  be  of  a  certain  power, 
brought  an  action  on  the  warranty.and 
sought  to  recover  as  damages  tlie  dif- 
ference between  the  renUl  value  of  bis 
mill  with  the  wheel  as  it  was,  and  the 
rental  value  with  the  wheel  as  II  «u 
warranted  to  be.  It  appeared,  however, 
that  the  vendee  used  and  occupied  Ihr 
mill  during  the  entire  time,  and  slu 
used  the  wheel.  It  was  held  thst  tfaia 
circumstance  would  defeat  bis  claim 
for  the  difference  in  rental  values.  I> 
was  held  also  that  as  the  vendee  con- 
tinued to  use  the  wheel,  and  made  no 
effort  to  return  It,  l>ecause  of  the  dtSttU 
the  cost  of  setting  it  up  shoulil  not  be 
allowed,  SeeaUoOBbornef.Carptnler, 


o  complaint  except  as  to  the  binder. 
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upon  at  the  sale  is  strong  evidence  of  the  latter  of  these  values,* 
but  it  is  not  conclusive ;  either  party  has  the  right  to  show  that 
such  valu'e  is  gfreater  or  less  than  the  price  paid  *  So,  also,  evi- 
dence of  what  the  article  was  afterward  sold  for  in  its  unsound 
state  is  good,  but  not  conclusive,  evidence  of  its  real  value.*  But 

-   1.  mca  «■  Brldanoa  of  EaprtMiited  enter  into  the  question,  except  tn  so  far 

Value. — Reggio  v.  Bra^iotti,  J   Cush.  as  it  assists  in  ascertaining  the  repre- 

(Mass.)  166;  FisV  v.   Hicka,  31   N.  H.  sented  tbIuc.     Scigworth  t-.  Leffel,  76 

Page   V.  Parker,   40   N.    H.   48;  Pa.  St.  476. 

V.  Stovall,  30  Ga.  418;  Sullivan  1.  Thus  the  vendee  may  show  that 
W.Goldman, igLa-Ann.ia;  Haynerr.  the  value  of  the  article,  if  it  were  08 
Churchill,  39  Mo.  App.  676 ;  Layson  represented  by  the  vendor,  would  b« 
V.  Wilson,  37  Mo.  App.  636;  William-  greater  than  the  price  he  agreed  to  pay 
son  V.  Canaday,  3  Ired.  (N.  Car.)  349;  for  it.  Willis  v.  Dudley,  10  Ala.  933. 
Tatum  V.  Mohr,  21  Arli.  349;  Teiada  "The  trial  court  was  right  In  hold- 
u.  Camp,  I  Walker  (Miss.)  150  (inter-  Ing  that  the  amount  which  the  plain- 
est allowed  from  date  of  safe)  ;  Min-  tiff  is  entitled  to  recover  for  the  breach 
neapolis  Harvester  Works  v.  Bonnallie,  of  warranty,  is  not  limited  by  the  price 
atf  Minn.  373;  Bump  v.  Cooper,  30  which  he  paid  or  agreed  to  pay  for  the 
Oregon  517;  Woiody  v.  Bennett,  88  harvester.  Whether  he  paid  or  agreed 
Cat.  341.  to  pay  one  price  or  another,  he  it  still 
The  price  paid  at  the  sale,  though  entitled  to  recover  the  difference  in 
not  conclusive  of  the  value  of  the  arti-  value  tiefore  indicated  ['.  «-<  the  dilfcr- 
cle  If  It  were  as  the  vendor  represented  ence  between  the  value  of  the  harvest- 
it,  "is,  however,  quite  persuasive  evi-  er  as  it  was,  and  aa  it  was  warranted]. 
dence  of  such  value.  The  price  paid  3  Greenleaf  on  Ev.  Ci4th  ed.),  1)  a6i; 
Is  regarded  as  strong  evidence  of  the  Field  on  Dam.,  ^f  3S1,  3S3 ;  i  Sedgwick 
value  of  ttie  animal  at  the  time  and  on  Dam.,  p.  387."  Berry,  J.,  In  Froh- 
place  of  purchase,  if  sound  and  of  the  reich  v.  Gammon,  38  Minn.  476. 
quality  represented  by  the  vendor."  Although  the  article  may  be  entirely 
Cary  r.  Gruioan,  4  Hill  (N.  Y.)  625;  inefficient  in  its  present  state,  and 
40  Am.  Dec.  299.  Thus,  where  a  hotse.  unfit  for  the  purpose  intended,  yet  if  it 
warranted  as  sound,  had,  at  the  time  of  can  be  put  into  proper  fix  by  the  ex- 
tbe  sale,  a  disease  of  which  he  died  a  penditure  of  a  small  sum,  It  cannot  be 
few  days  later,  the  measure  of  damages  considered  as  worthless,  so  as  to  relieve 
for  the  breach  of  warranty  is  the  price  the  purchaser  entirely  from  Hablllly  for 

Bid,  that  being  the  true  criterion  as  to  the  price.     Frippe  -o.  McLain.  87  Ga. 

s  value  as  represented  by  the  vendor.  536.      See  also  Osbome  v.  Huntington, 

Lane  v.  Lantz,  37  Md.  211.  37  Minn.  375. 

Where  It  appears  that  if  the  animal         In  an  action  for  a  breach  of  warranty, 

had  been  as  warranted  it  would   have  a   question   put  to  the  plaintiff  as   to 

been  worth  the  agreed  price,  it  is  no  whether  the  machine,  if  In  good  order, 

error  to   charge   that  the   measure  of  was   worth   the   price   paid   for   it,   Is 

damages  is  the  difference  between  the  without  prejudice   where    such    ques- 

actual   value   of  the   animal,   and  the  lion   is   answered    in    the    affirmative. 

agreed  price.  Beard  v.  Miller  (Tex.  Blackmore  v.  Fairbanks,  79  Iowa  383. 
App.  1S90),  16  S.  W.  Rep.  655,  ».  ETiaancB of  WUat  Article  Anerward 

In  determining  the  damages  recover-  Bold  for,  as  Proof  of  Its  Real  Valm. — 
able  for  a  breach  of  a  warranty  made  in  The  plalntilf,  in  an  action  for  a  breach 
an  exchange,  evidence  of  the  value  of  of  warranty,  may  shov;  what  the  article 
the  goods  given  In  exchange  for  the  sold  for.  as  evidence  of  Its  value  In  its 
warranted  chattel  is  admissible  as  tend-  unsound  state.  Houston  v.  Stames,  13 
ing  to  show  what  would  have  been  its  Ired.  (N.  Car.)  313^  Brock  v.  Clark,  60 
value,  if  as  warranted,  where  it  does  not  Vt.  551.  See  also  Stone  v.  Watson,  37 
appear  that  the  money  value  of  eltlier  Ala.  J79.  This,  however,  like  the 
the  warranted  article  or  the  property  other,  is  not  an  al)soIute  criterion,  and 
given  in  exchange,  was  settled  by  the  it  Is  error  to  Instruct  the  jury  unquali- 
parties  at  the  time  of  the  exchange,  fiedly  that  if  there  was  a  breach  of  war- 
Chaplin  V.  Warner,  33  Wis.  448.  rantj,  the  plalntilT  was  entitled  to  re- 

The  contract  price,  however,  cannot  cover  the  differeuce  between  the  price 
889 
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^nce  the  jury  may,  and  in  many  cases  should,  award  interest  on 
the  difference  between  the  actual  value  of  the  article  and  its  war- 
ranted value,  the  court  may  properly  refuse  an  instruction  that 
the  difference  between  these  values  is  the  sole  measure  of  the 
damages  recoverable,  even  where  there  is  no  claim  made  of  other 
damages.* 

This  difference  between  the  actual  and  represented  values  of 
the  article  sold,  together  with  interest  on  the  same,  while  applied 
in  the  greater  number  of  cases  as  the  correct  measure  of  damages, 
does  not  embrace  the  entire  damages  recovetable  by  the  injured 
vendee.  Under  the  second  class  of  cases  provided  by  the  rwle 
stated  above,  he  is  entitled,  in  addition  to  such  difference  in  values, 
to  remuneration  for  expenses  suffered  and  losses  sustained  as  an 
approximate  consequence  of  the  vendor's  breach  of  warranty, 
that  is,  for  all  such  damages  as  reasonably  may  be  presumed  to 
have  been  in  contemplation  of  the  parties  at  the  time  the  sale 
was  made.*      But   in  this  connection,   special  circumstances  as 

he  p&ld  Knd  the  amount  he  realized  on  480;  Strket  Railways,  toL  13,  p. 

s  resale  thereof.    Cotnatock  v.  Hutch-  1067,  note  4- 

Ineon,  10  Barb.  (N.  Y.)  111.    And  In  1.  JnrrlUr  Award  bUrMt.— Fotter 

Wheelock  v.  Berkeiej,  138  111.  153,  itf»  v.  Rod  gen,  37  Ala.  601;  Hook  !•■.  Sto- 

■aid  that  evidence  of  the  price  obtained  vatl,  30  Ga.  418;  Texada  v.  Camp,  1 

b^  the  vendee  at  a  subaeqiietit  sale  of  Walker  (MUs.)  150;  Merrick  v.  Wilisr, 

the  article  is  Inadmiaalble.      Hc^an  v.  w  Minn,  41;   Andcnon  i?.  Duffield.S 

Shuart,  II  Mont.  498.  Tex.  337. 

In  thecaae  of  Roe  v.  Hanson,  5  Lani.  Where  there  tianj  evidence  that  the 

(N.  Y.}  304,  the  rule  1»  laid  down  very  article  sold  baa  a  value,  the  quetlioa 

clearlj  that,  in  an  action  for  a  breach  aa  to  what  auch  value  ia,   U  for  the 

of  warranty,  the  price  for  wblch  the  jury.     Maxted  v.  Fowler,  94  Mich.  106. 

vendee  resold  the  article  is  not  admla-  3.  All  DamagM    aseoir arable   WUA 

Bible  aa  an  evidence  of  its  real  value.  Besnlt  as  AppnntaBAte  OousqsaMt  <( 

The    price    realized    hy    auch   a  sale  theBraaoh. — Snow^.  ScbomackerM%. 

might  be  fixed  by  fraud  and  conniv-  Co.,  69  Ala.   112;  44  Am.  Rep.  509; 

ance    between   the   partiea   to   it,  and  McLennan    v.    Obtnen,  75    CaL  ;j9; 

would  furnish  means  of  manufacturing  Van  Winkle  v.  Wilkins,  8r  Ga.  93;  19 

testimony  in  the  suit  for  the  breach  of  Am.  St  Rep.  199;  McKay  v.  Lane,  5 

warranty.     It  would  be,  in  fact,  so  the  Fla.   a68;  Thoma  v.  Dingley,  70  He. 

court  urged,  an  act  of  the  party  in  his  100;  35  Am.  Rep.  310  (provided  they 

own  favor,  which  U  never  admlBEible  were   declared  for  In  Uie  pletdinp); 

In  evidence.  But  notwithstanding  these  McGavock  w.  Wood,   i   Sneed  [Tenn.) 

case*,  it  is  believed  that  the  doctrine  of  181.     Thus,   where    an    engine  boiler, 

the  text  is  well  founded  in  principle,  warranted  to  be  sound,  is  not  M,  and 

and  Is   certainly  better   supported  by  explodes,  owing  to  a  defect  in  it,  ool 

authority.  only  the  value  of  the  boiler,  but  alio  of 

Bvldenoa  of  Vbat  Teudae  Was  OSand  all  the  property  injured  by  its  ciplosiaa, 
for  the  ArtiDla. — Evidence  of  the  fact  la  recoverable  in  an  actio'n  for  a  breich 
that  since  the  commencement  of  the  of  the  warranty.  Page  v.  Ford,  11 
action,  a  "good  and  responsible  party"  Ind.  46;  Sinker  o.  Kidder,  ijjind.  518- 
oSered  the  vendee  a  certain  aum  ^r  A  lot  of  hams  were  sold  In  Chic^o, 
the  article  sold,  which  offer  was  re-  warranted  to  be  hrat  class,  the  pur- 
fused,  is  not  admlasible  to  prove  the  chaser  not  seeing  them,  the  vendor 
actual  value  of  the  article.  Finley  v.  knowing,  however,  that  they  were 
Quirk,  9  Minn.  194;  Johnson  v.  Hill-  bought  for  a  customer  of  the  piirdiaser 
Strom,  37  Minn.  132;  86  Am.  Dec.  93;  in  S., under  a  contract  al read r  entered 
Keller  *.  Paine,  34  Hun  [N.  Y.)  177;  into.  The  vendor  shipped  then  to  S. 
Hine  i;.  Manhattan  R,  Co.,  133  N.  Y.  for  the  purchaser,  the  latter  paving  the 
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affecting  the  measure  of  damages  cannot  be  considered,  unless  it 
can  be  shown  by  the  party  offering  them  that  they  were  known 
to  both  parties  when  the  contract  was  entered  into.* 

freight ;  but  the  hams  proving  not  to  be  fercnce  between  the  value  of  the  dtitt 

of    the   quality  repreiented,   but   of  >  sold  bj  him,  and  the   value  It   vrould 

rerj  inferior  qualitj,  the  cu«tamer  re-  have  had  if  it  had  been  pure  *i  war- 

fiifed   to  take  them,  lo  that   the  pur-  ranted. 

chaser  lost  the  beneSt  of  the  resale.  In  Eipense  incurred  by  the  vendee  in 

an   action  on   the  warranty,  the   pur-  doctoring  a  horse,  may  be  recovered  In 

chaser  was  allowed  to   recover,  In  «d-  an  action  for  a  breach  of  a  warranty  of 

dition  to  the   difference    between  the  soundness,  and  this,  in  addition  to  the 

price  paid   at  Chicago  and  the  actual  difference  between  the  actual  and  the 

value  of  the   hams,  the    freight    from  repreiented  value  of  the  animal.     Per- 

Chicago  to  S.  and  the  profits  which  he  rine  v.  Serrell,  30  N.  J.  L.  454. 

reasonably  might  have  expected  from  In  Dushanev. Benedict,  no  U.S.630, 

the  resale  at  S.     Thome  v.  McVeagh,  Gray,  J.,  speaking  for  the  court,  said : 

75  III.  Si.     Cemparw   English  v.  Spo-  "The  damages  recoverable  for  a  breach 

Kane,  etc.,  Co.,  57  Fed.  Rep.  451,  of  warranty,  or  for  a  false  repre»enta- 

Where  the  defense,  in  an  action  for  tion,  include  all  damages  which,  in  the 

the   contract  price  of  a  piece  of  ma-  contemptationof  the  partics,oTaccord- 

chinerj,  which  cannot  be  bought  In  the  Ing  to  the  natural  or  usual  course  of 

market,  is  breach  of  warranty,  evidence  things,  may  result  from  the  wrongful 

showing  the   loss,  by    reason  of  such  act.    For  instance.  If  a  man  sells  hay  or 

breach,  of  an  actual  contract  by  the  pur-  grain  for  the  purpose  of  being  fed  to 

chaaer   with   a   third  person,  and  the  cattle,  or  »uch  as  is  ordinarily  used  to 

dlSerence  between  what  it  would  have  feed  cattle,  and  It  contains  a  substance 

coat  to  execute  the  contract,  and  the  which  poisons  the   buyer's  catlle,  the 

price  agreed  to  be  paid  tor  10  doing.  Is  seller   is   responsible    for   the    injury, 

admiulble.  Carroll-Porter  Botler,etc.,  French  f.Vlning,  101  Mass.  133;  3  Am. 

Co.  v.  Columbus    Mach.  Co.,   <5  Fed.  Rep.  440 ;  Wilson  v.  Dunrllle,  L.  R.,  4 

Rep.  451.  See  also  McHom  f.  Fulmer,  Ir.  349;  L.  R.,61r.iio.   So,  if  one  sella 

73  pL  St.  365,  an  animal,  warranting  or  representing 

Wherea  retail  dealer  Is  obliged  tore-  it  to  be  sound,  which  Is  in  fact  infected 
fund  the  price  and  remove  coal  sold  to  with  disease,  he  is  responsible  either  In 
bis  customers,  relying  upon  his  selling  an  action  of  tort  for  the  false  reprenen- 
warranty,  because  the  coal  did  not  cor-  tation,  for  the  damages  resulting  from 
respond  therewith,  he  may  recover  a  communication  of  the  disease  to  the 
the  cost  of  delivering  and  removing  buvcr's  other  animals,  Mullett  v.  Ma- 
such  coal,  and  the  loss  of  profits.  Hodg-  son,L.R..i  C.  P.  \<^ii\  Jeffrey  v.  Bige- 
man  v.  State  Line,  etc.,  R.  Co.,  45  low,i3  Wend.(N.Y.)  ;i8;  16  Am.  Dec. 
III.  App.  39j.  476;  Faris  v.  Levris,  '1  B.  Mon.  (Ky.) 

Where  cotton  is  sold  by  sample,  with  371;:  Sherrod  v.  Lanadon.  11  Iowa  jiS; 
warranty  of  quality,  and  an  Inferior  Marsh  v,  Webber,  i5  Minn.  41B;  or  in 
grade  is  delivered  which  makes  it  nee-  an  action  on  the  warranty  either  in  tort, 
escary  to  resell  and  purchase  other  Packard  v.  Stack,  31  Vt.  9;  Smith  v. 
cotton  to  replace  it,  the  purchaser  may  Green,  i  C.  P.  Dlv.  91;  or  even  in  con- 
recover  as  damages  the  cost  of  such  tract.  Black  -v.  Elliot  I  F.  &  F.  59;. 
reselling  and  replacing.  Hudmon  v.  Sec  also  Randall  -u,  Newson,  1  Q,  B. 
Cuyas.  57  Fed.  Rep.  385,  Dlv.  loi." 

So,  also,  in  Milburn  v.  Bellonl,  39  N.  1.  SpscUl  OtreTunrtMioes  as  AtfbotlBg 

Y.  53 ;  100  Am.  Dec.  403.  in  an  action  tha   Xeaanra  of  Damaces— See    Dam- 

on  a  warranty,  it  appeared  that  the  de-  ages,  vol.  c,  p.  14.     "  But  on  the  other 

fendant  sold   coal  duit  to  be.  used  la  band,   if   these   special  circumstances 

making  bricks,  warranting  it  to  be  free  were    wholly   unknown   to    the   party 

from  aoft  coal  dust,  knowing  that  such  breaking  the  contract,  he  at  most  could 

dust   would  destroy   the  value  of  tbe  only  t>e  supposed  to  have  had  in  con- 

bricka.     It  was  held  that  he  was  liable  temptation  the  amount  of  Injury  which 

for  damage  to  the  bricks  caused  by  the  would  arise  generally,  and  in  the  great 

presence  of  toft  coal  dust  in  tbe  bricks  multitude  of  cases,  not  affected  by  any 

sold  by  him,  and  not  merely  for  the  dif-  special  drcumstances,fiomsuchhreacn 
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Applying  these  rules,  it  is  held  that  where  an  animal  is  sold, 
warranted  free  from  disease,  and  it  turns  out  to  have  an  infectious 
disease,  which  it  communicates  to  other  of  the  vendee's  animals 
with  which  he  placed  it,  the  vendee  may  recover  for  the  loss  of 
such  animals,  occasioned  by  a  communication  of  the  disease,  pro- 
vided he  can  show  that  the  vendor  knew,  or  ought  to  have  known, 
that  the  animal  would  probably  be  put  with  the  vendee's  flock.' 
So  where  a  horse  is  sold  for  breeding  purposes,  and  is  warranted, 
and  he  proves  to  be  worthless  for  such  purposes,  the  vendee,  in 
an  action  on  the  warranty,  may  recover  not  only  the  difference 
between  his  actual  value  and  that  as  represented,  but  also  expenses 
incurred  while  acting  on  the  faith  of  the  warranty,  as,  for  exam- 
pie,  the  expense  of  advertising  the  horse,  and  of  keeping  and 
standing  him.*    But  the  vendee  may  not  recover  for  loss  of  pros- 

of  contract.     For,  had  the  epccUl  cir-  III.  390;  Randall  v.  Newson.a  Q^  B. 

cumstancea    been  known,  the   partin  Div.  loa;  Hill  o. Baits,  a  H.  ft  N-199; 

might  have  CBpeciallj  provided  for  the  Knowles  v.  Muma,  14  L.  T.  N.  S.  W- 

breach  of  contract  b^  ipecial  terms  u  The  case  of  Mullett  •o.  Maaon,  L.  R, 

to  the  damages  in  that  case, and  of  IhlE  I  C.  F.  559;  i  H.  ft  R.  779;  isJnr.N. 

advantage  ft  would  be  unjust  to  deprive  S.  547,  Is  an  exactly  slmiUr  one  (o  that 

them."     Hadley  v.  Bazendale.  9  Exch.  just  stated, 

341;  ^6Eng.  L.&  Eq.398.     See  Good-  %.  HorMVunstodtoBvkOODdbMl- 

kind  -v.  Rogan,  8  111.  App.  413 ;  Illfnois  «.— Short  is.  Matteaon,   Si   loita  63S; 

Cent.  R.  Co.  v.  Cobb,  64  III.  isS.  Lore  v.  Ross  <Iowa,  1893],  56  N.  W. 

1.  WHers  Animal  Warranted  Sound  Rep.  08;  Woody  v.  Bennett,  SB  CsL 
CommnnleataiDlBaKMtoVe&dM'anoek.  141;  Mcwberry  v,  Bennett,  j8  Fed. 
— Broquet  v.  Tripp,  36  Kan,  700.  In  Rep.  308.  But  loss  of  profits  which 
McKee  v.  Jones,  67  Miss.  405,  it  was  would  have  been  secured  from  Uanl- 
held  that  the  vendor  could  not  defend  Ing  the  hone,  is  too  remote  and  coa- 
on  the  ground  that  he  did  not  know  tingent toconstitute an elementof dun- 
that  the  animal  was  afflicted  with  the  age.  Connoblc  v.  Clark,  38  Ho.  App. 
disease.     Marsh  v.  Webber,  16  Minn.  476. 

418  (a  case  of    fraudulent  warrantji);  In  Hambrlck  ii.  Wilkins,  6s  Mlu.  19; 

Bradley  v.  Rea,  14  Allen  (Mass.)   30;  7  Am.  St.  Rep.  631,  the  platntil!;  W, 

Long  V.  Clapp,  15  Neb.  419;  WIntx  ti.  having  been  defisuded  in  the  punJuM 

Morrison,   17  Tex.  372 ;  67  Am.   Dec.  of  a  jack,  warranted  to  be  •  Sure  foal 

65S;  Dushane  v.   Benedict,  110  U.  S.  getter,"  rescinded  the  sale,  and  □ffered 

637;   3  Benjamin   on   Sales   (Corbin'a  to  return  him   to  the  defendant,  who 

ed.l,  fijfil'  refused  to  accept  him.     W.  tlien  left 

Inlhecaseof  Smith  v.  Green,  iC.  P.  him  with  a  sUble  keeper,  and  (flet- 
Div.  93;  16  Moak's  Rep.  441,  the  de-  ward  gave  him  to  the  keeper  top*/ 
fendant.  A,  sold  a  cow  to  B,  a  farmer,  for  his  board.  In  an  action  on  Ihe 
warranting  her  to  be  free  (Vom  ibot  and  warrantj,  it  was  held  that  the  damages 
mouth  disease.  B  placed  the  cow  to  be  recovered  hy  W.  were  ihe  diflcr- 
(which  realtj  had  the  disease)  with  ence  between  the  actual  and  tiie  rep- 
other  cows  of  his,  and  some  of  these  resented  value  of  the  jack  (in  this  in- 
became  Infected  with  the  disease  and  itance  the  price  paid),  less  the  co«l  of 
died,  as  aUo  did  the  cow  in  question,  keeping  him. 

It  was  held  that  A  was  liable  In  dam-  Where  a  hone  is  sold  for  breeding 

ages  for  the  entire  loss,  if  when  he  sold  purposes,  evidence  of  his  unfitnest  for 

the  cow  he  knew,  or  had  reason  to  be-  that  purpose  is  admissible  on  the  qne»- 

lieve,  that  B  was  a  farmer,  and  that  he  tton  of  damages,  as  is  also  evidence  of 

would,   therefore,  or  probably  might,  (he  nature  and  probable   duration  of 

place  the  Infected  cow  with  the  others  his  blemishes.     Woody  o.  Bennett,  8S 

of  hie  herd.     See  also  Jeff^rey  v.  Bige-  Cal.  341.  See  also  Fitigerald  r.  Evanl. 

low,  13   Wend.   (N.   Y.)  518;  28  Am.  49    Minn.    541.     In    this   latter  ax, 

Dec.    476;  McClure   v.    Williams,   65  which  was  an  action  on  awamDtjoI 
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pective  profits,  which  he  might  have  realized  had  the  warranty 
proved  true.* 

Where  seed  is  sold  with  a  warranty  that  it  is  of  a  particular 
kind,  in  an  action  for  a  breach  of  the  warranty,  the  vendee  may 
recover  the  price  paid  for  the  seed  if  it  proves  worthless,  and  his 
expenses  in  preparing  his  land  for  planting,  together  with  the 
loss  sustained  from  having  his  land  lying  idle  for  the  year,  or  for 
such  time  as  the  use  of  it  was  lost.^  Where  material  sold  for 
manufacturing  purposes  is  warranted  to  be  of  a  certain  quality, 

B  hone,  the  court  held  that  statements  raised,  and  of  that  which  he  would  have 
and  representations  of  the  vendor,  raised  had  all  the  roots  been  Temale  or 
made  at  the  time  of  the  sale,  aa  to  productive  roots  as  represented.  Schutt 
Oie  Ttlne  of  the  horac,  were  compc-  v.  Baiter,  9  Hun  (N.  V.)  y6;  RBndall 
tent  evidence,  as  belDg  admiaalona  v.  Raper,  i  El.  Bl.  Sc  El.  S4;  96  E.  C. 
bearing  on  the  question  of  dam-  L.  S3;  4  Jur.  N.  S.  66z.  Comfort 
ages;  also,  that  the  defect  complained  Brooks  «.  McDonnell, 41  Wis.  139. 
m  being  a  spavin,  evidence  that  the  In  an  action  npon  the  warranty  that 
horse,  if  sound,  would  have  been  certain  seed  would  produce  Bristol  cab- 
eipeciallj  valuable  for  breeding  pur-  bages.  It  was  held  that  the  damages  re- 
poses is  admissible.  coverable  would  he  the  value  of  a  crop 

1.  Such   loss   Is  too  remote,  contin-  of  Bristol  cabbages,   such  as  ordinarily 

gent,  and  speculative,  to  constitute  an  would  have  been  produced  that  jear, 

element    of     damage.      Connoble    v.  less   the  expense   of  raising,    and  the 

Clark,  38  Mo.  App.  476 ;   Love  v,  Ross  value  of  the  crop   actually  raised  from 

(Iowa,  1893),  56  N.  W.  Rep.  ,^38.  the  seed  sold.     Paasinger  v.  Thorburn, 

a.  Sale  of  He«<l — Br««eli  of  Warranty.  34  N,  Y,  634 ;  90  Am,  Dec.  753. 

— Butler  V.  Moore,  68  Ga.  780;  45  Am.  In   the  case  of  Walcott  v.  Mount,  38 

Rep.    508.     But    loss    of     prospective  N.  J.  L.  501 ;  30  Am.  Kep.  435,  affirm- 

profits,  to   be   secured   from  a  sale   of  inff  36  N,  J.  L,  36a;  13  Am.   Rep.  438, 

crops  expected  to  be  raised   from  seed,  there  was  a  sale  of  seed  warranted  to 

cannot   be  considered   as   an   element  be  turnip  seed  of  a  certain  variety,  but 

of  damage.     Butler  u.  Moore,  68  Ga.  which   turned   out  to  be  of  a  different 

780;    45   Am.   Rep.   50S;    Randall    v.  variety  from  that   represented.     In  an 

Raper,  I  EI.  Bl,  ft  El.  84;  96  E.  C.   L.  action                                  ■        ■■ 

"-     4  Jur.  N.  S.  66a  ;   Page  v.  Pavey,  8  held  thi 

!e  p.  769;  34  E.  C.  L.  6»8.     Sec  the  the  vain 

e  measure  of  damages  allowed  for  been  raised  had  the  seed  been  a 

breach  of  warranty  of  a  seeder,  or  ma-  ranted,  less  the  value  of  the  crop  ai 


cblne    for  sowing.     Gale   Sulky  Har-     ally  produced.    Beasley,   J.,  delivering 
'Ow  Mfg.  Co.  V.  Moore,  46  Kan.  11;.         the   opinion  of    the  court  of  anoeals. 
In  Fox  ti.  Evereon,  37  Hun   {If.   Y.)     said:  "The   defendant  at  the  t 


355,  the  seed  sold  was  plantain  seed,  the  sale  was  possessed  of  all  the  facts. 
though  it  was  warranted  to  be  clover  He  knew  the  business  of  the  plaintiff, 
•«ed.  It  was  held  that,  in  addition  to  and  the  use  to  be  made  of  the  thing 
the  itetni  already  stated  as  recoverable,  sold.  He  was  in  a  situation  to  fore- 
the  vendee  could  recover  also  for  the  see,  with  entire  certainty,  the  loss  that 
damage  to  his  land,  caused  by  the  plan-  would  fall  upon  the  plaintiff  if  the  war- 
tain  seed  sowed  on  It.  ranty  should  he  broken.  Nor  are  the 
A  sold  some  hop  roots  to  B,  and,  gains  which  have  been  lost  subject  to 
knowing  that  B  purchased  them  for  any  uncertainty.  The  seed  sold  was 
cultiTatloti,warranted  them  to  be  female  planted  and  catne  to  maturity;  the 
or  productive  roots,  when,  in  fact,  seed  stipulated  for  would  have  done 
very  many  of  them  were  male  or  un-  the  same,  only  the  value  of  the  product 
productive  roots.  B's  crop  proved  to  would  have  been,  to  a  delinite  amount, 
be  a  failure,  and  he  sued  A  for  a  breach  greater.  In  such  an  injury  there  Is 
of  the  warranty.  It  was  held  that  he  nothing  speculative  or  contingent. 
was  entitled  to  recover  for  all  the  dam-  There  are  a  number  of  authorities 
•  age  sustained,  including  the  difference  which  sanction  the  recovery  of  profits 
between  the  value  of  the  crop  actually  of  a  much   more  uncertain   character 
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and  it  proves  to  be  of  an  inferior  quality,  the  measure  of  damages 
is  the  diRerence  between  the  value  of  the  manufactured  article 
made  from  the  defective  material,  and  the  value  which  the  article 
would  have  had  if  made  from  the  material  as  represented  ;*  it 
seems,  however,  that  this  rule  cannot  be  applied  where  the  pur- 
chaser discovers  the  defect  in  the  material  before  he  has  used  it* 

Where  the  article  was  sold  by  sample,  with  a  warranty  of  qual- 
ity, and,  an  inferior  quality  having  been  delivered,  the  vendee  b 
obliged  to  resell  it,  and  purchase  other  material  to  replace  it,  he 
is  entitled  to  recover  the  cost  of  the  reselling  and  replacing.' 

In  the  case  of  the  sale  of  machines,  the  purchaser,  in  an  action 
on  the  warranty,  may  recover  the  difference  between  the  actual 
and  the  represented  value  of  the  machine,  together  with  expenses 
incurred  in  a  proper  effort  to  make  it  available,  and  also  losses 
sustained  from  having  acted  on  the  faith  of  the  warranty*  If  the 

than  these.  Dbtir  v.  Talcott,  14  Barb,  relieve  blmself  agaiiut  the  bad  qnalitj 
(N.  Y.)  611."     See   alio  Van  V/yck  v.    of  the  paint,  auch  liabUi^oi 


Alien,  6  Dalf  (N.  Y.)  376.  II  certain,  fixed,  or  liquidated,  vheUwc 
1.  Tarrui^  of  Katnlal  Ua*d  In  Man-  paid  or  not,  const Itutes  an  eleiDcatar 
nfketnrlBC.  —  Greene  i>.  Wltte,  5  Ind,  damage  for  which  he  mar  recorer. 
App.  343;  Park  v.  Morris  Axe,  etc.,  Appljinj; thi«Tute,ltwasheldinTbomi 
Co.,  41  How.  Pr.  (N.  Y.  Supreme  Ct.),  v.  Dinglej.  70  Me.  100;  35  Am.  Rep. 
18;  Milburn  v.  Belloni,  39  N.  Y.  53;  310,  that  where  the  purchaser,  a  car- 
lo© Am.  Dec.  403 ;  Wait  v.  Borne,  133  rtage  manufacturer,  was  oblignl  to  re- 
N.  Y.  593,  reversing  5  N.  Y.  Supp.  place  defective  springs  in  carrfagn 
t63 ;  T.icoma  Coal  Co.  v.  Bradlej,  3  which  he  bad  sold,  he  could  recover  of 
Wnsh.  600.  his  vendor  for  the  expense  of  taking 
In  Moore  v.  King,  134  N.  Y.  596,  out  and  replacing  the  iprlngs,  whldi 
fl^rmi'n^ (Supreme  Ct.)  loN.Y.  Supp.  bad  been  warranted  by  the  vendor. 
^I,  varnish  was  sold,  warranted  to  be  B.  The  warrantee  owes  It  to  his  wir- 
01  a  certain  qualitj.  It  wa«  shown  that  rantor  to  make  the  damages,  reanltlng 
the  mouldings  on  which  the  varnish  was  from  the  breach  of  warrantj,  ■«  lifbt 
used  would  have  been  worth  ten  cents  as  possible,  and  it  docs  not  seem  thai  fae 
per  foot  If  it  had  been  as  warranted,  but  would  have  any  right,  after  dlacoveriag 
the  varnish  being  faultj  thej'  were  the  defect,  to  continue  using  the  defect- 
worth  only  five  cents,  and  that  this  dlf-  ive  material,  and  thua  increase  Ibe 
ference  01  five  cents  would  be  equal  to  amount  of  damages.  See  infra,  thit 
the  expense  of  taking  ofl  the  old  varnish  title,  Vendee's  Duly  to  Render  Dem- 
and  putting  on  the  new.  The  vendor  .-»■.-  ^  -..  —  .  t.  .,.._ 
knew  that  the  varnish  was  to  he  used  ^  .  _,  , 
for  Tnoutdinga,  and  it  was  shown  that  125.  Compere,  however,  the  case  oE 
the  defect  was  not  discovemble  until  Waltv.  Borne,  lai  N.Y.  59],r(iwrj('>/ 
afler  application.  It  was  held  that  a  (Supreme  Ct)  5  N.Y.  Supp.i6S,  which 
verdict  in  favor  of  the  vendee,  award-  held  that  where  tlie  vendee  retains  the 
ing  five  cents  per  foot  as  damages,  was  material,  after  discovering  the  defectSi 
proper.  the  measure  of  damagesls  the  dUeience 
In  the  case  of  Hammar  Paint  Co.  -o.  between  the  value  of  the  carpets  mail* 
Glover,  47  Kan.  i  ;,  there  was  a  sale  of  from  tiie  defective  material  and  tbtit 
paint  warranted  to  be  good.  The  court,  value  bad  tbej  been  made  with  good 
after  stating  the  rule  that  possible  or  materials. 

future   contingent   damages  were   not  1.  Hudman  v.  Cuyas,  57  Fed.  Rep. 

recoverable  in  an  action  on  the  war-  355. 

rant7,wenton  toboldthatifthebreach  4.  TMiwntr  la  *»•  Stfa  af  VmUW 

of  warranty  Involved   the  vendee  In  a  — IMmacaa. — Whitehead,    etc.,    Midi, 

legal  liability  to  pay  money,  or  In  ex-  Co.  v.  Ryder,  139  Mass.   366;  McLco- 

->enses  due  to  other  parties  for  whom  nan  v.  Ohmen,  75  Cat.   (59;   Melbr  %■■ 

le  did  work  with  the  paint,  in  order  to  Osborne,  33  Minn.  49a ;  Page  v.  Fort, 
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warranty  is  a  special  one,  and  embraces  a  guaranty  that  the  ma- 
chinery is  suited  for  a  particular  purpose,  the  measure  of  damages 
is  not  the  expense  incurred  in  changing  it,  so  as  to  make  it  con- 
form to  the  warranty,  but  is  the  loss  sustained  by  the  purchaser 
from  having  defective  or  worthless  machinery,  including  loss  of 
the  profits  of  his  business  for  which  the  machinery  was  purchased.' 

la  Iiid.46;  Smeed  v.  Foord,  t  El.  &  which  it  was  purchased.  Whitehead, 
El.  602;  101  E.  C.  L.6oo;Huyett,etc.,  etc.,  Mach.  Co.  p.  Ryder,  139  Mass. 366. 
Mfg.  Co.  V.  Salle,  45  III.  App.  561.  SftI«o[SBapmaiLdln>van. — InS^ca- 
Thus,  in  ftn  action  for  a  breach  of  more  Marsh  HarveEter  Mfg.  Co.  o. 
warranty  in  the  construction  and  sale  Sturm,  13  Neb.  310,  the  vendor  gave 
of  two  Bteam  boilers,  the  necessary  ex-  this  warranty  on  the  sale  of  a  reaper: 
penseof  repairing  them,  the  purchaser'*  "We  warrant  No.  6  to  be  a  good  grain- 
loss  of  time  while  so  engaged,  and  t lie  cutting  machine  and  a  good  mowing 
Increased  quantity  of  fuel  neceuarily  machine.  Should  the  mschine  fail  to 
CODSumed  In  order  to  generate  steam,  do  as  warranted,  then  we  are  to  be  no- 
are  recoverable  as  the  natural  and  proi-  tilled  and  given  time  to  make  the  ma- 
Imate  results  of  the  breach  of  the  chine  work.  Should  we  fall  to  make  it 
warranty.  Phelan  v.  Andrews,  5a  III.  work,  then  «c  agree  to  take  It  bacL." 
4S6.  And  Id  snch  a  case,  if  the  boiler  Upon  suit  being  brought  on  one  of  the 
explodes,  and  on  account  of  theexplo-  notes  given  for  the  purchase -money,  the 
•ioa  the  purchaser's  mill  ia  compelled  defendant  pleaded  a  breach  of  the  war- 
to  remain  Idle  for  some  time,  the  ranty  and  made  a  counter-claim  for 
lental  value  of  the  mill  for  that  time  loM  of  his  time  for  himself,  two  hands, 
is  to  be  considered  in  addition  to  other  and  team,  loss  of  grain  out  of  the  crop, 
elements  of  damage;  in  ascertaiDing  caused  by  delay  in  harvesting,  loss  in 
•och  rental  value,  it  is  proper  to  call  being  compelled  to  hire  extra  help  and 
wltneaaes  who  were  acquainted  with  another  machine  to  harvest  with,  and 
the  capacity  of  the  mill  and  its  work,  for  money  paid  on  the  machine  when 
from  day  to  day  down  to  the  time  purchased.  It  was  beld  that  by  the 
when  (he  boiler  exploded.  Sinker  i>.  last  clause  In  the  warranty,  the  vendee's 
Kidder,  133  Ind.  538.  But  as  to  this  damages  were  limited  to  the  recovery 
last  case,  see  Nye  ti.  Iowa  City,  etc.,  back  of  the  money  paid  on  the  contracL 
Works,  51  Iowa  119;  33  Am.  Rep.  13.  Sycamore  Marsh   Harvester  Mfg.  Co. 


Where  a  machine  for  planting  seed    v.   Sturm,    13  Neb.  no.      See  Hall 
turns  out  not  to  be  aa  warranted,  in     Aetna  Mfg.  Co.,  30  Iowa  aij.    Seeaiso 
that  it  failed  to  cover  the  seed  sown,  In     Prohreicb  v.  Gammon,  18  Minn.  476. 


consequence  of  which  there  was  a  loss  And   see    Johnston    Harvester   Co. 

to  the  purcbaaer,  not  only  of  the  *eed  Clark,  31  Minn.  165,  where  evidence  of 

•own  but  also  of  the  use  of  the  land  on  cost  of  repairing  the  reaper  waa  ad- 

which  they  were  sown,  the  purchaser  mltted. 

may  recover  so  much  of  such  lost  as  In  an  action  on  the  warranty,  one  of 

occurs  while  he  is  making  a  reasonable  the   plaintiff's  witnesses  having  testi- 

test  of  the  fitness  of  the  machine  for  fied  that  the  harvester  was  wortHless  or 

the  work  for  which   it  waa  purchased,  nearly  so,  the   expense  of  reasonable 

But  for  such  damages  as  accrued  after  changes    to   make  the  machine  work 

he  bad  discovered  its  uselessneas  there  with  another  binder  mav  be  shown  on 

can  be  no  recovery.     Gale  Sulky  Har-  cross-examination.     Melby  t>.  Osbomei 

row  Mfg.  Co.  V.  'illtXiTt,  46  Kan.  315.  33  Minn.  493. 

Where  a  machine  Is  purchased  from  1.  Beeman  v.Banta,  118  N.  Y.  538; 
an  English  manufacturer,  under  a  war-  16  Am.  St.  Rep.  779.  In  this  case,  a 
ranty  that  it  will  do  certain  work  in  refrigerator  was  bought  by  a  person 
Amtrica,  the  measure  of  damages  for  engaged  in  preparing  poultry  for 
a  breach  of  the  warranty  Is  the  differ-  markeL  It  was  held  that  the  purchaser, 
ence  between  the  contract  price  of  the  In  an  action  for  a  breach  of  the  war- 
machine  and  its  value  In  Amtrica  to  ranty  that  the  refrigerator  wassuitable 
the  purchaser,  including  expenses  In-  for  his  purposes,  could  recover,  in  ad- 
cnrred  by  the  purchaser,  for  altera-  dition  to  other  damages,  the  market 
tions  and  changes  made  in  the  machine  value  of  the  poultry  lost  throu^  th« 
In  order  to  get  It  to  do  the  work  for  defectiveness  of  the  machine,  less  the 
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The  general  rule  as  to  the  measure  of  damages,  as  previously 
stated,  has  been  applied  in  other  instances  to  which  reference  is 
made  in  the  subjoined  note.* 

2.  Remote  SftmajTM  ITot  BeooreraUe. — Damages  sustained  by  the 
purchaser  which  are  only  a  remote  consequence  of  the  breach  of 
warranty,  or  which  cannot  be  said  to  have  been  in  contemplation 

of  the  parties  at  the  time  when  the  contract  was  made,  arc  not 
recoverable.* 

cost  or  getting  them  to  market  and  the  while  trying  to  cure  her.  but  that  he 

leen  and  commlGslonB  charged  bj  his  should   be  charged  for  the  bCBcfit  of 

agentG  in  the  citv.     See  also  Frohreich  u«ing  her. 

V.  Gammon,  i8  Minn,  476.  In  an  action  on  a  warranty,  wbeie 

Upon    the   sale    of    an   engine    and  the  plaintiff  shows  a  return  of  a  mi- 

boiler  for  the  vendee's  saw  mill,  to  be  chine  to  the  place  where  he  received  it, 

placed  therein  in  running  order,  there  and  a  refusal  b;  the  defendant  \a  giTe 

was  a  warrantj  that  the  engine  would  up  the  notes  executed  for  the  purchue- 

run  a  mill  up  lo  a  certain  horse  power,  money,  the  measure  of  damages  recof 

and  that  the  engine  and   boiler,   with  erable  is  the  amount  the  plaintiff  vi* 

their  appurtenances,  were  sound  and  in  compelled  to  par  on  the  notea,  wbicb 

good  order  and  would  do  good  work  up  had   been   transferred  to   a   boms  Ii4t 

to  their  capacity.     It   was   held   that  purchaser   for    value,   without   notice^ 

this  did  not  amount  to  a  special  war-  Skeen  w.  Springfield,  etc,  Co^  34  Ma 

rantj  that  the  boiler  and  engine   were  App,  4S5. 

suited  to  the  mill,  but  that  the  warranty  a.  DamaffuBotBaoomaUa. — Huyett, 

was  general,  and  the  measure  of  dam-  etc.,  Mfg.  Co.  v.  Gray,  iii  N.  Car.  91; 

ages  was  simply  the  difference  between  Carroll- Porter  Boiler,  etc.,  Co.  v.  Co- 

the  actual  and  the  warranted  value  of  lumbus  Mach.  Co.,  55  Fed.  Rep.  451. 

the    engine   and   boiler.      Edwards   v.  In  an  action  for  a  breach  of  a  warnnty 

Collson,  5  Lans.  (K.  Y.)  334.  that  a   safe  was  "burglar  proof,"  tlic 

1.  Ottaar  InatanoM   of   Damas**   B«-  difference  in  its  real  and  represented 

ooTtraUa. — In  Wilson  v.  Dunville,  L»  values  is  the  measure  of  damages,  sad 

R.,  4  Ir,  149 ;    L.   R.,  6   Ir.  iio,    the  the  vendee  cannot  recover  for  the  loss 

plaintiff  bought  from  the  defendant,  a  of  valuables  taken  out  of  tlw  safe  by 

firm  of  distillers,  a  quantity  of  grains,  burglars  who  effected  an  entrance  into 

warranted  to  l>e  "distiller's  grains,"  and  it.     The  loss  of  such  valuaUcs  was  not 

which  are  commonly  used  for  feeding  a  proximate  consequence  ofthebreacb 

cattle.     It  turned  out  that  the  grains  of  warranty,  but  was  the  effect  of  an 

contained  an  admixture  of  lead,  so  that  efficient  Intervening  cauae.     Heningf. 

several  of  the  plaintilF'i  cattle,  which  Skaggs,  fa  Ala.  iSo;  34  Am.  Rep.  ^. 

fed  upon  them,  died 'from  the  poison.  On  the  breach  of  a  warranty  made  in 

Thejuryhavingfoundthatthc  warranty  the  sale  of  a   threshing   machine,  the 

was  broken,  though  there  was  no  fraud,  vendee  cannot  claim  damages  for  the 

the  plaintiff  was   allowed   to  recover,  lime  and  expense  incurred  in  experi- 

as  damages,   the  value   of  the    cattle  menting  with  the  machine,  after  it  hss 

killed,  on  the  ground  that  their  death  proved   to   be   defective.     Aultmui  v, 

was  the   natural   consequence    of   the  Stout,  15  Neb.  5S6. 

breach  of  warranty.      a  Benjamin  on  And  where  the  vendor,  knowing  Ihlt 

Sales  (Corbin'aed.),^  1361;  DusbaneTi.  the  vendee  wanted  It  for  immediate 

Benedict,  110  U.  S.  636.     For  a  some-  use,  warranted   a  harvesting  machiae 

what  similar  case,  see  French  v.  Vin-  sold  him,  injury  to  the  vendee's  grain 

Ing,  I07  Mass.  133;  3  Am.  Rep,  440.  from  a  delay  inharveating,  whilehewa* 

In  Horn  v.  Buck,  4S  Md.  358,  a  horse  experimenting  with  the  machine  and 
which  was  warranted  to  t>e  sound  trying  to  make  it  work,  cannot  be  con- 
proved  not  to  be  so,  but  tlie  vendee  used  sidered  In  eatitnating  damages  for  a 
her  a  month  or  more  before  it  was  breach  of  the  warranty.  Wilson  v. 
icertained  that  the  warranty  was  Reedy,  31  Minn.  356. 
,  and  during  this  time  under-  Inan  action  fordamages  forbteacbof 
went  Eome  expense  in  trying  to  cure  a  warranty  of  a  horse,  no  fraud  appear- 
her.  The  court  held  that  the  vendee  ing,  expenses  incurred  by  the  vendee, 
might  recover  for  the  expense  Incurred  for  medical  examination  and  treatment, 
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S.  Wbere  the  Goodi  Are  Betnmed. — The  cases  hitherto  considered 
have  been  those  in  which  the  purchaser  retained  the  property 
which  was  warranted.  As  has  been  seen,  however,*  he  has  a 
right,  in  certain  cases,  upon  discovering  the  breach  of  warranty, 
to  return  the  property  to  the  vendor,  and  where  this  is  done  the 
measure  of  damages  is  the  same  as  in  the  cases  already  consid- 
ered, except  that  no  deduction  of  the  actual  value  of  the  property 
is  to  be  made.  The  measure  of  damages,  therefore,  where  the 
vendee  returns  the  property  purchased,  is  the  value  of  such  prop- 
erty if  it  had  been  as  warranted,togetherwith  such  damages,  in  the 
nature  of  expenses  incurred  and  losses  sustained,  as  reasonably 
can  be  presumed  to  have  been  in  contemplation  of  the  parties 

are  not  recoTcrable  m  special  dam-  penses  Incurred,  etc.,  the  damages  re- 
ages  in  addition  to  general  damages ;  coverable  cannot  exceed  the  price  paid 
tbej  are  not  a  natural  result,  nor  can  for  the  article.  Sullivan  v.  Goldman, 
thej  be  said  to  have  been  in  contem-  19  La.  Ann.  11.  So  that  where  the 
plation  or  the  parties  when  the  sale  was  evidence  is  thnt  the  value  of  tbe  goods 
made,  as  a  probable  result  of  the  breach  is  mu^h  Irss  than  the  price  agreed 
of  the  varrantr.  Merrick  i>.  Wtltse,  to  be  paid,  but  It  does  not  appear  that 
17  Minn.  41.  ao,  also,  damages  for  the  the  vendee  has  paid  anj  greater  part 
breaking  of  the  vendee's  wagon  and  bar-  of  the  price  than  wa«  equal  to  the  value 
nest,  In  consequence  of  the  unkfndness  of  the  goods  retained  by  him.  or  that 
of  a  hone  sold  to  him  by  the  defend-  their  value  as  warranted  exceeded  the 
ant,  cannot  be  recovered  in  an  action  of  price,  there  is  no  ground  for  a 
tort  for  a  breach  of  a  warranty  that  ''  -  -  —  -  ..... 
the  tioraewat  kind,  which,  it  is  alleged, 
the  defendant  knew  was  false  when  Supp.  448. 
he  made  it.  Case  v.  Stevens,  137  Ii^nrr  liy  Bnnaway  Bona  Varrantod 
Mass.  551.  "Elnd," — Damages     for    personal   !n- 

In   the  case   of  Bagley   v.   Saranac  juries  received  bj  the  buyer  of  a  horse 

River,  etc.,  Paper  Co.,  6a  Hun  (N.  Y.)  warranted  to  be  kind  and  eentle,  are 

618;   135  N.  Y.  616,  it  appeared  that  not    recoverable   in   an  action  on  the 

the   plaintiff'  guarantied    that  certain  warranty,  where   It  Is  not  shown  that 

machinery  sold  by  it  to  the  defendant  the  seller  knew,  or  had  reason  to  know, 

would  "deliver  pulp  50  per  cent,  dry."  that  the  horse  was  vicious  or  unsafe. 

In   such  a  case,  the  extra  expense  of  Jones  v.  Rots,  98   Ala.  448.     See  also 

transporting   the  manufactured  prod-  Case  v.  Stevens,  137  Mass.  551. 

uct,  by  reason  of  its  Increased  weight,  oaman  Inatalned  by  VandM  of  Orlc- 

caused  by  the  failure  of  the  machin-  InalPnrehaaar. — Inanactionforabreach 

erj-  to   produce   pulp   as  dry  at  war-  of  warranty  In  the  sale  of  a  chain,  evl- 

ranted,  cannot  be  set  off  In  an  action  dence  of  injury  to  the  business  of  the 

by  the  vendor  for  the  price  of  such  ma-  vendee  of   the  original   purchaser,  In- 

chlnery.  curred  bv  the  loss  of  trade  by  reason  of 

In  an  action  for  damage*  resulting  the  breaking  of  the  chain,  is  not  adniit,r 

from  the  sale  of  unsound  meats,  the  slble,where  the  petition  claims  damages 

plaintllf  having  sold  some  of  the  dam-  for  the  cost  of  substituting  a  new  chain 

aged  meat  to  another  dealer,  who  re-  for  the  old  one  only,  and  the  testimony 

turned  it  and  was  allowed  a  sum  there-  fails  to  show  that  tlie  purchaser  was 

for  in  settlement,  is  not  entitled  to  re-  responsible  for  consequential  damages, 

cover  the  amount  eo  allowed,  without  or  that  the  defendants,  in  selling  the 

evidence  of  the  quality  or  value  of  the  chain,  were  aware  that  such  purchas- 

nneats,  since  such  a  settlement  is  not  er  had    agreed  to    incur   such    liabll- 

blndingon,  or  concluBlveas  to,  [he  de-  ity.     Sutherland    v.    Round,  57    Fed. 

fendant.     Copas  o.   Anglo    American  Rep.  467. 

Provision  Co.,  73  Mich.  541.  1.  See  mpra,  this  title,   Resciision; 

Where  the  purchaser  has  sustained  i  Benjamin  on  Sales  (Corbin's  ed.),  4^ 

no  special  damage  in  the  way  of  ex-  1347,  ttteq. 
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when  the  contract  was  made,  and  which  result  as  a  natural  con> 
sequence  of  the  breach.* 

4.  Where  Ooods  Are  Foichaaed  for  Benle. — Where  the  article  or 
goods  are  purchased  with  a  view  to  a  resale,  the  vendor  is  liable 
for  all  the  damages  actually  sustained  by  the  purchaser,  in  conse- 
quence of  his  having  to  compensate  his  own  purchasers  for  a 
breach  of  warranty  in  the  goods  as  sold  to  them.^  But  he  cannot 
recover,  as  damages,  compensation  paid  by  him  to  his  purchasers, 
where  there  was  no  legal  liability  on  his  part  to  pay  such  com- 
pensation.^ Nor  can  a  purchaser  recover,  as  damages,  the  loss  of 
profits  he  would  have  made  by  resale  of  the  goods,  had  they 
been  of  the  quality  represented.*  This  latter  rule,  however,  does 
not  apply  where  the  vendor,  knowing  that  the  purchaser  has  an 
existing  contract  for  a  resale  at  an  advanced  price,  and  that  the 
purchase  is  made  to  fulfill  this  contract,  agrees  to  supply  the  goods 
to  enable  htm  to  fulfill  it ;  in  such  a  case,  the  profits  which  would 
accrue  to  the  buyer  upon  carrying  out  his  contract  of  resale,  are 
recoverable  as  having  beep  within  the  contemplation  of  the  parties 
at  the  time  the  contract  of  sale  was  made.' 

6.  Where  th«  Warranty  It  Fraudulent. — If  the  vendor  makes  a 
warranty,  knowing  at  the  time  that  it  is  false,  the  vendee  may  sue 
in  tort  for  the  wrong  done,  and  in  such  cases  the  damages  assume 

1.  Wlun  PnrelUMT  Xatnnu  Uie  tatt-  vendor  ;  and,  tf  he  g>T«  notice  to  bit 

jMt  of  tbe  tale.— Tilman  v.  Stringer,  36  vendor  of  the  commencement  of  th>t 

G«.  171 ;  Birdsall  v.  CRrter,  ti  Neb.  143.  action,  he  m%y  alio  recover  hfi  taiible 

A  retail  dealer,  who  buy*  pUted  goodi  cdbIb  dierein.  but  he  can  In  no  c««e  re- 

from  a  wholesale  dealer,  under  a  war-  cover  counsel  fees  paid  for  the  defeme 

ranty  that  they  will  wear  five  years,  in  thereof.     Re^o  n,  Brageiotti,  7  Cuih. 

an  action  on  the  warranty  can  recover  (Mass.)  ifi6  (opinion  by  Shaw,  C.  J.). 

only  such  goods  as  fell  short  of  the  war-  Dubbcm  B«eova«Ua  WlMn  OOoOa  at 

ranty  given,  and  were  on  that  account  HOT*   Valua  tBan  Vboam    Ortfand   In 

returned.     Smith  v.  Sipe  (OhioC.  PI.),  FnmMMd.— An  action  fa  maintalniblt 

35  Wkly.  L.  Boll.  394.  by  ■  seed  merchant  against  seed  bro- 

S.  Wliara  Oooda  Ara  nrohkaMl  fbr  B«-  leers,  for  falsely  warranting  turnip  seed 

Ul*. — Regeio    v.    BmggtottI,   7   Cush.  to   be   grape    «eed,   although  sold  by 

(Mass.)  166;  Dlnffle  v.  Hare,  7  C.  B.  sample,  and  of  greater  value  than  tnr. 

N.  S.  145;  97  E.  C.  L.  144;  68  Jur.  N.  nip  seed,  the  purchaser  having  suitalatd 

8,697;  !  L.T.N.S.38.      See  also  Pen-  actual  loss  and  Injuir  In  hll  bndaesi 

nell  V.  Woodburn,  7  C.  &  P.  117;  ja  from  having  resold  it  as  gripe  teed. 

E.  C.  1>.  461 ;  Lovegrove  v.  Fisher,  1  F.  and  having  had  to  compencate  his  cm- 

&  F.  118;  Snow  v.Schomacker  Mfg.  tomers.      Lovegrove  r.  Fiaher,  a  F.  ft 

Co.,  69  Ala.  iii;  44  Am.  Rep. 509.  F.  118.     See  same  principle  In  WaAer 

The  measure  of  damages,  In  an  action  v.  Gooch.  4B  Fed.  Rep.  65^ 

brought  for  a  breach  of  an  implied  war-  Z.  loai   of  Proapaettva  PraBt; — Soth- 

ranty  of  the  genuineness  of  an  article  erland  v.  Round,   37   Fed.    Rep.  467; 

■old  as  opium,  is  the  value  of  an  article  Connoble  v.  Clark,  3S  Mo.  App.  ^Tt\ 

corresponding  to  the  warranty,  deduct-  Love  t>.  Rosa  (Iowa,  1893],  56  N.  W. 

in?  the  valu^  if  anything,  of  the  article  Rep.  538. 

sold ;   and   if  the  vendor  has.   In   the  4.  English  v.  Spokane  ConunlHlon 

meantime,  aold  the  article  with  a  like  Co.,  57  Fed.  Rep.  4CI. 

warranty,  the  Bnm  paid  on  a  judgment  B.  Carpenter  v.  First  Nat.  Bank,  119 

obtained    against    him,    In    an   action  III.  351;  Thome  f.McVeagh. 75 III.81. 

broug-ht  bj  his  vendee  for  a  breach  of  The  rule  of  the  text  should  not  be  tub- 

thatwarranty.is/rr'Ms/iiciVcvidenceof  mltted  as  Bnlnatn1ctJ0ntothcjut7.ua- 

tbe  amount  which  he  can  recoverof  his  leas  there  1*  evidence  that  the  contract 
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a  wider  range,  and  recovery  may  be  had  for  all  damages  of  which 
the  vendee  s  deceit  was  the  approximate  cause,  whether  they 
were  such  as  were  in  contemplation  of  the  parties  at  the 
time  of  the  sale  or  not ;  but  in  such  cases  the  action  is  not  on  the 
contntct  of  warranty,  but  for  the  fraud.*  The  vendee  may,  how< 
ever,  in  such  a  case,  waive  his  right  of  action  for  the  fraud,  and 
pursue  his  remedy  on  the  contract,  and  where  he  does  so,  the 
measure  of  damages  is  the  same  as  where  the  warranty  is  given  in 
good  faith.* 

6.  7or  BroBoh  of  Wamntr  of  Title.  —  If  there  is  a  breach  of  the 
warranty  of  title,  and  the  vendee  is  deprived  of  the  article  sold  by 
paramount  title,  the  measure  of  damages  is  the  price  paid  ^  or,  if 
there  is  not  a  complete  failure  of  title,  but  merely  an  incumbrance 
on  the  property,  fae  is  entitled  to  recover  the  amount  necessary 
to  discharge  the  incumbrance,*  unless  he  chooses  to  rescind  the 

of  resale  existed,  »nd  that  the  vendor  j^8  ;  Smetier  v.  White,  gj   U.   S.  390 

knew  of  its  existence.     Carpenter   ■v.  (breach  of  warrantj  of  genuineneu  of 

First  Nat.  Bank,  119  111.  351.  county warraiits);Electro-DynBmlcCo. 

1,  See  Damagbs,  vol.  5,  p.  13 ;  Farii  ii.   The  Electron,   56   Fed.   Rep.    304. 

D.  LcwIb,  3  B.  Mon.  (Ky.)  375.     Thus,  The  rule  of  the  text  applies,  although 

in  «n  action  to  recorer  damages  for  de-  the  article  maj  have  Increased  In  value 

celt  In  the  lale  of  a  hone,  the  plaintliT  since  the  eviction.     Arthur  o.  Mobs,  t 

harlngproved  that  the  defendant,  at  the  Oregon  193. 

tine  of  the  sale,  represented  the  hone  The  measure  of  damages,  In  an  ac- 
ts be  perfectly  gentle  and  Itind,  and  that  tlon  for  a  breach  of  an  implied  -war- 
the  defendant  knew  such  representation  rantyof  title  in  the  sale  of  a  horse,  is 
to  be  falie,  and  having  proved  also  the  price  paid,  the  interest  thereon, 
that  within  a  day  or  two  after  the  trade,  and  the  costs  recovered  ^pdnst  the 
and  for  ttie  first  time,  he  attempted  to  purchaser  or  his  vendee;  and  in  case  of 
use  the  horse  before  a  buggy,  when,  a  suit  by  the  owner  and  notice  by  the 
without  any  apparent  cause,  he  ran  vendor,  the  costs  of  the  defense  ere  Dot 
and  kicked  until  the  buggy  was  badly  recoverable.  Armstrong  v.  Percj,  5 
broken,  and  to  save  his  lUe  the  plain-  Wend.  (N.  Y.)  53s ;  Seibles  v.  Black- 
tiff  leaped  upon  the  ground  and  there-  well,  i  McMull.  (g.  Car.)  j6;  Glover 
tn-  broke  one  of  his  l^s,  It  was  held  v.  Hutsou,  i  McMull.  (S.  Car.)  109; 
that  it  was  competent  for  the  plaintiff  Brown  v.  Woods,  3  Coldw.  (Tcan.)  181. 
to  introduce  evidence  to  show  the  full  4.  But  only  actual  damages  are  re- 
nature  and  extent  of  the  injuries  to  hie  coverable.  O'Brien  i>.  Jones,  91  N.  Y. 
person  and  bis  vehicle,  and  the  expenses  193,  Thus,  in  the  case  of  Western  c 
neceaaarily  incurred  in  efiecUng  his  Short,  11  B.  Mon.  (Ky.J  tix,  A  sold  to 
cure  \  and  that  it  was  for  the  jury  to  say,  B  a  horse  for  which  B  pal^  The  an- 
as a  question  of  fact,  whether  they  re-  imal  turned  out  to  be  mortgaged  to  C, 
suited  from  tlic  viciousness  of  the  horse,  who  brought  suit  to  foreclose.  B  ez- 
aad  were  the  probable  and  natural  con-  ecuted  a  bond  to  have  the  horse  forth- 
■e<)uences  of  the  fraud  practiced  upon  coming  to  abide  the  result  of  the  suit, 
the  plaintiff  by  the  defendant.  Sharon  The  condition  of  his  bond  was  broken, 
t>.  Mosher,  17  Barb.  (N.  Y,)  518.  and  C  sued   B  thereon,  and  recovered 

%.  See  lufra,  this  title,  Mtasurt  of  the   amount  secured  by  the  mortgage, 

Damaget — Tht  General  Doctrin:  together  with  the  costs  in  both   suits. 

Where  the  vendee  elects  to  sue  on  In  a  suit  by  B  against  A  for  the  breach 

the   contract  of  warranty,  be  therebv  of  the  warranty  of  title,  It  was  held  that 

waives  the  fraud,  and  evidence  of  sucti  he  could  recover  from  A  the  amount 

fraud  is  not  then  admissible.   See  infra,  of  the  mortgage  and  costs  of  the  chan- 

K\\it  ^i^e.  Evidence  of  Fraad.  cerv  suit,  since  that  was   the  amount 

S.  Glover  i>.  Hutson,  a   McMull.   (S.  which A,aswarrantor,wasboundtopay. 

"   r.)  loq;  Closer.  CrosslaDd,47  Minn.  Where    property    is   exchanged,  as 
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contract,  in  which  case  he  may,  upon  returning  the  property, 
recover  the  price  paid.* 

If  the  vendee  defends  the  title  against  an  action  brought  by  i 
third  party,  of  which  the  vendor  had  notice,  he  may  recover,  not 
only  the  price  paid,  together  with  interest  thereon,  but  also  the 
cost  of  the  defense,  with  interest*  And  where  the  warranty  is 
fraudulent,  the  vendee  is  entitled  to  recover  for  all  other  dam- 
ages which  result  as  a  proximate  consequence  of  the  breach.* 

7.  Teadefl'fl  Duty  to  Be&der  Damages  u  Light  u  Foadble. — It  is  a 
fundamental  principle  that  a  party  cannot  recover  for  damages  to 
himself  which  he  might  have  prevented  by  the  exercise  of  reason- 
able care  ;  this  principle  is  the  foundation  of  the  rule  of  contribu- 
tory negligence,  and  applies  to  actions  for  a  breach  of  warranty 
as  well  as  to  other  cases.  The  vendee,  therefore,  owes  an  active 
duty  to  exercise  ordinary  care,  in  order  to  render  the  damage  re- 
sulting from  the  breach  of  warranty  as  light  as  possible.*  Nor 
can  he  recover  for  any  damages  which  are  the  consequence  of  bis 
own  negligence.* 

uDincumbered,   and   It  is  Incumbered,  is  chsrgesble  ta  the  psrtv  liable  Ibrtfie 

the  vendee  cannot  recover  more  than  injury  thug  ntitigaled ;  in  other  wonb, 

nominal  damaeeB,  until  he  has  paid  the  the   reasonable   cost   of   the  meamrcs 

amount  oflhelncumbranceor  baa  been  irliich  the  injured  partyis  bound  to  take 

deprived  of  the  poBsesElon.    Close  f.  to  lessen  the  damages,  whether  adopted 

Crosaland,  47  Mtnn.  500.  or  not,  will  measure  the  compenwdoa 

1.  See  RB8CI9SION,  vol.  21,  p.  8^;  the  party  injured  can  rw^ver  for  the 

aufra,  this  title,  Rescission.  injury,  or  the  part  of  it,  that  cuch  meai- 

3.  Rowland  v.  Shetton,  35  Ala.  317.  urea   have  or  would  have  prerented.'' 
In  an  action  for  a  lireach  of  warranty  Sutherland  on   Dam-    (ad  ed.},  f  88. 

of  title,  a  bona  fide  second  purchaser  Quoted  and  applied  in  Long  c  Ctappi 

■nay  recover  from  the  vendor  the  value  15  Neb.  430.     See  also  Miller  r.  Miri- 

of  the  chattels  reclaimed  from  him  by  ner's  Church,  7  Me.   ji ;  ao  Am.  Dec 

«   prior  purchaser,   who,  having  pro-  341 ;  Nye  v.  Iowa  City,  etc.,  Woriu,  51 

cured  the  sale  to  himself  by  fraudulent  Iowa  131 ;  33  Am.  Rep.  iii. 

repreientations,hssobCained  possession  Thus,  where  a  party  has  pnrcbaKd 

of  part  thereof,  provided  the  vendor  a  machine  for  piantinK  s«ed,  which  is 

bad    done    nothing   to   disaffirm   such  warranted   good,  but  which  turns  oU 

prior  purchaser's  title,  on  the  sround  ot  to    be  defective,    he    may  recover  in 

fraud.     Brown  t>.  Pierce,  97  Mass.  46 ;  damages  for  the  seed  wasted,  tbe  linw 

93  Am.  Dec.  57.  lost,  the  rental  value  of  the  land,  etc 

S.  Brown     v.      Woodi,     3    Coldw.  But  u  soon  as  he  ascertains  thai  it  b 

(Tenn.)  18].  defective,  it  is  hia  duty  to  abandon  the 

4.  "The  law  imposes,  upon  r  party  useof  it  atonce,and  be  cannotenhuKX 
Injured  by  another's  breach  of  con-  the  damagesbyeontinuing  to  sowwith 
tract  or  tort,  the  active  duty  of  mailing  it,  ruining  crop  after  crop  with  it  Gale 
reasonable  exertions  to  render  the  In-  Sulky  Harrow  Mfg.  Co.  v.  Moore, 46 
jury  as  light  as  possible.  If,  by  his  Kan.325  ;Birdsall  v.Carter.ia  Neb-i^ 
negligence  or  willfulness,  he  allows  the  Where  the  vendor  agrees  lorepUce 
damages  to  be  unnecessarily  enhanced,  the  horse  sold,  on  its  being  returned  to 
tbe  increased  loss,  that  which  was  him  in  case  It  should  prove  unfit  for 
avoidable  by  the  peri'ormance  of  his  breeding  purposes,  and  ample  evident* 
duly,  falls  upon  him.  This  is  a  prac-  of  itsunfitnessbaving  becngivenlathe 
tical  duty  under  a  great  variety  of  cir-  three  months  immediately  following 
cumstances,  and  as  the  damages  which  the  purchase,  the  vendee  should  retnrn 
are  aufiered  by  *  failure  to  perform  It  it  then,  and  he  cannot  recover  forei- 
are  not  recoverable,  it  is  of  great  Im-  penses  incurred  after  that  time.  Ke*- 
portance.  Where  it  exists,  the  labor  or  berry  v.  Bennett,  38  Fed.Rep.  toS, 
e^ense  which  its  performance  involvea  s.  OontrtbatoTyintflsMiM.— Seegcn- 

SGO 
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XZI.  PlMKDIISK. — In  all  cases,  a  breach  of  warranty  must  be 
pleaded  in  order  to  be  relied  on,  whether  such  breach  is  set  up 
in  an  action  on  the  warranty,  or  for  a  rescission  of  the  contract  of 
sale,  or  by  way  of  defense  to  an  action  by  the  seller  for  the  pur- 
chase-money. A  judgment  rendered  on  the  basis  of  a  breach  of 
warranty  cannot  be  sustained  on  appeal,  unless  the  breach  was 
specially  pleaded  originally,  or  by  way  of  amendment  at  the  trial.* 
In  such  cases  it  also  should  be  made  to  appear  in  the  pleadings 
that  the  warranty  was  made  at  the  time  and  in  consideration  of 
the  sale,*  and  further  that  as  a  result  of  the  breach  the  buyer  has 
suffered  pecuniary  damage.' 

cratly  CONTBiBUTORY  N«GLiG«ncB,  termB,iM'when,orby whom.orbywhat 

Tol.  4,  p.  15  tt  teq.;  Plnoej'  o.  Andrui,  Buthority  it  «*«  made.   Wile  v.  Onsel, 

41  Vt.631.  10  Pa.   Co.  Ct.  Rep.  659;   Voneiff  v. 

In  the  cate  of  Callahan  i>.  Monc,  37  Braunreuter,  11  Pa,  Co.  Ct.  Rep.  554; 
Mo.  App.  189,  a  water  tank,  built  to  MHrtinez  v.  Eamshaw,  143  Pa.  St.  479; 
order  but  tM>t  a»  warranted,  wb»  ac-  Bacon  v.  Scott,  154  Pa.  St.  350. 
«epted  bj  the  vendee;  it  afterward  a.  Penn  v.  Stuart,  11  Ark.  41 ;  John- 
hurat,  on  account  of  carelets  handling  son  v.  McDanlei,  15  Ark.  109;  Lincoln 
Iqr  him  and  not  becanae  of  any  defects  v.  Ragtdale,  7  Ind.  App.  354. 
covered  by  the  warranty.  The  vendee  An  allegation  that  the  pJaJntiff  ex- 
wai  not  allowed  to  recover  of  tbe  war-  changed  certain  property  with  the 
rantorforthe  damages  thuBoccasloned.  defendant,  for  ahorse"whlch  the  de- 
See  also  Gadsden  v.  Ray  so  r,  9  Rich,  fendant  expressly  warranted,"  etc, 
<S.  Car.)  276.  sufficiently   shows    that  the  warranty 

1.  Lamson  Consol.,  etc.,  Co.  v,  Har-  was  made  at  the  time  and  in  conridera- 

tung    (C.  PI.),  le  N.  Y.  Sapp.    143;  tlon  of  the  exchange.  Curtis f.  Moore, 

Martin  v.  Blodget,   1  Alk.  (Vt.)  37s;  15  Wis.  134. 

Cooper  o.  Landon,  103  Mass.  58;  Skeen  In  an  action  for  the  price  of  certain 

V.  Springadd  Engine,  etc.,  Co., 34  Mo.  Iron  sold,  an  averment,  in  the  affidavit 

App.  4S5 ;  Woodhouse  v.  Swift,  7  C.  &  of  defense,  that  the  plaintiff  sold  the  ore 

P.  310;  31  E.  C.  L.  jsi.  See  also  Allen  expressly    warranting    it   to   be    well 

V.  Swenson,  53  Mtnn.  133;   Brower  v.  roasted,  free  from  sulphur,  and  in  alt 

Nellis,  6  Ind.  App.  313.     A  defendant,  respects  equal  in  quality  to  a  certain 

action  for  goocu  bargained  and  lot  previously,  sold,  is  a  sufEcient  aver- 


flold  at  a  specific  price,  will  not  be  al-     ment  of  warranty,     Kaufman  v.  Coop- 
lowed  to  show,  either  in  bar  of  tbe  ac-    er  Iton  Mln.  Co.,  lOj  Pa.  St.  53. 
tion,  or  in  mitigation  of  damages,  that    '    1.  Hull  v.  Caldwell   (S.  Dak. 


ilse  representation  of  the  54  N.  W.  Rep.  too;  Meacham  v.  Coop- 
quality  of  Che  goods,  unless  speciallr  er,  36  Minn.  117. 
f leaded.  Woodhouse  v.  Swlf^  7  C.  &  In  an  action  for  damages,  for  a  breach 
'.  3101  31  E.  C.  L.  511.  of  warranty  of  tbe  soundness  of  a 
In  an  action  fora  breach  of  warranty  chattel  sold  and  delivered,  the  com- 
of  a  stable  horse,  represented  to  be  plaint  alleged  the  sale  of  the  chattel  at 
sound  and  perfect  In  all  respects,  an  an  agreed  value,  and  a  warranty  of  Its 
averment  that  the  horse  was  unsound,  soundness,  and  averred  unsoundness  at 
that  he  was  unable,  except  once  in  a  tbe  time  of  the  sale,  "  to  the  damage  of 
great  while,  to  perform  his  duty  as  a  the  plaintiff"  in  a  certain  sum.  It  was 
stable  horse,  Is  a  sufficiently  specific  held,  on  demurrer,  that  the  complaint 
allegation  of  a  breach  of  the  warranty,  sufficiently  alleged  that  snch  unsound- 
Scburtz  V.  Kleinmeyer,  36  Iowa  393.  ness  diminished  the  value  of  the  chattel. 
See  also  Bergelei  v.  Michael,  84  Wis.  Ferguson  v.  Hosier,  58  Ind.  438. 
637.  In  an  action  tor  a  breach  of  warranty 
Tbe  ajndavit  of  doftaue  reqnired  In  the  sale  of  a  mare,  allegations  that 
tinder  the /'<iii»y'veiii'ii  practice  Is  In-  she  was  of  "little  or  no  value,"  but 
sufficient  where  it  merely  sets  up  the  would  have  been  worth  the  price  It 
warranty  without  showing  whether  It  "  sound  and  all  right,"  are  sufficiently 
was  express  or  implied,  what  were  Its  definite  to  determine  the  value  of  the 
851 
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A  breach  of  a  warranty  of  soundness  is  sufficiently  set  out  by 
negativing  the  words  of  the  warranty ;  the  particulars  of  the  war- 
ranty and  of  the  breach  need  not  be  alle^d,  though  if  allied, 
they  must  be  proved.* 

Where  a  general  warranty  is  relied  on,  it  is  not  necessary,  in 

pleading,  to  state  whether  it  is  an  express  or  an  implied  one.' 
It  has  been  seen  already  that  an  action  for  a  breach  of  warranty 
is  entirely  different  from  an  action  for  fraudulent  misreprescnta> 

tions ;  the  one  is  an  action  ^x  contractu  while  the  other  is  ex 
delicto;  in  the  one  allegations  or  proof  of  fraud  are  unnecessary, 
while  in  the  other  fraud  must  be  alleged  and  proved.'  Allega- 
tions or  proof  of  fraud  being  unnecessary  in  an  action  on  uie 

mare  and  the  damage  sustained.   Mean*  should  relj  on  sucb  falie  reptcwot*- 

V.     MeanB,    88    Ind,    196.      See    also  tlons.     Such  a  complaint  Is  alui  defi- 

Wheeler  v.  Reed,  36  111.  81.  d«nt  in  that  it  laiU  to  alle^  a  breach 

1.  Leeper  v.  Shawman,  13  Ind.  463;  of  the  warranty,  or  tbat  the  stalemenl 

Springfield  Enxine,  etc.,  Co.  v.  Ken-  constitutingthe  warranty  wasaDDiulec- 

nedj,   7   Ind.   App.   joi ;    Webiter   ».  taking  made  by  the  seller  as  t  part  lA 

HodgkinG,  35  N.  H.   izS;  Johnson  v.  the  contract  of  sale,  with  intent  Uiat  tt 

McDanlel,  15  Ark.  109.     See  also  Ault-  should  be  relied  on,  andthat  itlndnced, 

man  v.  Selcliting,  116  Ind.  137 ;  Parlln  orwai  in  consideration  of,  the  pnrcliaK. 

V.  Bundj,  18  Vt.  582 ;  Goodenough  v.  Lincoln  v.  Ragldale,  7  Ind.  App.  154. 

Snow,  37  Vi.  730;  Button  1:  Corder,  7  But  an  to  the  first  objection  to  swA  a 

Taunt.   405;  3   E.C.L.403;  i  Moore  complaint,  see .fa/ro,  this  title, /al<M- 

109!    Cater  ti.  Wood,   19  C.  B.  N,  S.  lio»  to  Warrant. 

386;  IIS  ^-  C.  L.  386.  3.  Hoe  V.  Sanborn,  a\  N.  Y.  ;»;  78 

In  the  case  of  Ferris  v.  Comstock,33  Am.  Dec.  163;  Longo.  AnjisbjCa_4J 

Conn.  513,  which  wag  an  action  on  a  Mo.  App.  353. 

warranty,  the  declaration  allee;ed  that  It  was  held,  however.  In  Douglas  v. 

the  defendant  sold  the  plaintiff  sixteen  Moses  (Iowa,  1893),   56  N.  W.  Rep. 

poundsof  onion  seed  forsiiteendollara,  371,  that  where  the  complaint  slated 

which  amount  the  plaintiff   paid,  and  the  cause  of  action  as  being  (or  tbe 

that  in  consideration  of  the  premises,  breach  of  an  express  warranty,  there 

the  defendant  warranted  the  seed  to  be  was  no  error  In  an  instmctlon  ttaat*Vm> 

■*  fresh,  genuine,  and  the  product  of  the  representations  were  made  at  tbe  time 

preceding  year."    The  proof  was  that  ofthesale" theplaintitfcannotrecoTeri 

the  sum  paid  was  eight  dollars,  and  that  theobjection  that  It  withdraw*  from  the 

tbe   warranty  was   that   the  seed  was  jury  the  question  aa  to  a  breach  o(  the 

"good,  fresh,  and  such  seed  as  would  Implied  warranty  is  not  valid,  since  ibM 

Sow."  It  appeared  that  tbe  terms  of  question  does  not  arise  on  stich  plcad- 
e  warranty  alleged,  and  those  proved,  Ings.  See  also  Wile  v,  Onsel,  to  Fa. 
Knerally  were  understood  and  used  as  Co.  CL  Rep.  659. 
ving  tbe  same  import.  It  was  held  ■.  Fraod.— See  imfra.  thU  titie,  Da- 
that  there  was  a  fatal  variance  as  to  the  tiwnUied  from  Framd.  See  ilw 
consideration,  but  that  there  was  no  infra,  this  title,  Evideuct  of  Frni; 
variance  as  to  the  warranty.  Brink  e.  Winguard,  3  C.  &  K.  656;  61 
In  an  action  for  the  breach  of  a  war-  E.C.  L.  656;  Rose  v.  Hurley,  39  Ind.  77; 
ranty  of  the  soundness  of  a  hone,  It  Is  Wallace  n.  Wren,  33  111.  146.  In  Mom- 
•nfficient  to  allege  In  the  declaration  mery  -u.  Paul,  1  C.  B.  316;  50  E.  CL. 
that  the  borse  was  unsound,  without  314;  3  D.&  L.  58a;  14  L.  J. C.  P. 9, the 
specifying  the  particular  kind  of  un-  declaration  alleged  that  tbe  plaintlS' 
soundness.  Wheeler  v.  Wheelock,  33  bai^ained  with  the  defendant  to  boy 
VL  144;  78  Am.  Dec.  6:7.  bis  interest  In  a  lease  and  fixture*  and 
A  complaint  for  an  alleged  breach  of  the  good  will  of  a  boslness;  and  tbat  tbe 
warranty,  which  alleges  false  represen-  defendant,  by  falsely,  fraudnlentJy.snd 
tatlons  made  by  the  defendant,  islnsuf-  deceitfully  pretendingand  repreienting 
Sclent  when  It  does  not  allege  that  the  to  the  pfainUff  that  the  amonnK  re- 
defendant   intended  that  the   plaintiff  ceived  forcommlsaioos  in  thccoancof 
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warranty,  it  is  improper  to  instruct  the  jury  as  to  what  would 
constitute  fraud.^ 

In  an  action  on  the  warranty,  a  general  allegation  of  damage 
IS  sufficient  to  admit  proof  of  general  damages,  that  is,  such  dam- 
ages as  necessarily  accrue  from  the  breach.  But  if  special  dam- 
ages are  claimed,  the  facts  entitling  the  party  to  them,  as  a  rule, 
must  be  pleaded.' 

A  special  count  in  assumpsit  for  a  breach  of  warranty  in  the 
sale  of  an  article,  and  a  second  count  for  the  recovery  of  money 
paid  without  consideration,  setting  up  the  circumstances  under 
which  it  was  obtained  and  that  the  article  purchased  was  abso- 
lutely worthless  and  without  any  value,  are  not  inconsistent,  and 
the  plaintiff  cannot  be  compelled  to  select  upon  which  of  the  two 
he  will  proceed.* 

It  is  not  essential  that  the  declaration  should  allege  that  the 
vendor,  in  making  the  representations,  intended  to  give  a  warranty, 
where  there  is  a  positive  affirmation  relied  on  by  the  buyer ;  in 
such  cases  the  intention  to  warrant  is  presumed  conclusively.* 

Various  other  cases  involving  particular  questions  of  pleading 
and  practice  in  actions  of  this  nature  are  reviewed  in  the  subjoined 
note.* 

9  an  action  on  the  ca*e  for  a  breich 
warrantj,  a  count  in  deceit  for 
to  inc  piHintm  uic  ichbc  Hnu  nxcurcs,  Knuwlngly  miflrepresentiriK  the  quality 
and  the  good  will  of  the  buBlnese;  it  of  a  chattel,  maj  be  joined  with  a 
then  went  on  to  allege  that  the  repre-  count  for  a  breach  of  the  warranty, 
■cntation  was  false,  and  occasioned  a  LatBlterc.  Ward,  ii  Ired.(N.  Car.)  443, 
consequent  damage  to  the  plaintifT,  It  4.  DaeUrkUon  MMd  Hot  AUcga  In- 
waaheld  that,  under  a  plea  of  not  gulltj,  tentlaii  to  Wunuit. — In  McCllntockii. 
the  plaintiff  was  bound  to  prove  a  sale  Emick,  87  K*.  166,  the  court,  by  Holt, 
bj  producing  the  agreement  between  J.,  said :  "  If  It  be  conceded,  that  a 
the  parties,   which  appeared  to  be  in    cIear,positlveaflirn)atlonbjlheTendor, 


lent  Tcpresentation;  and  that  Itwas  not  article   is   sound,  be   an  express  war- 

enongh  lo  prove  an  assignment  of  the  ranty,  tbat  It  is  as  much  so  as  If  he 

lease,  flxtum,  and  good  will.  were  to  say  :  '  I  warrant  it  to  be  sound,' 

Bclenter   K««d    Hot    Be    AU*B«d    or  then   is  it    required  of  the  vendee,  in 

rrOTad. — In  an  action  on  the  warranty,  suing  upon  it,  to  aver  that  the  vendor 

no    teieuter    need    be     alleged,     even  intended  he  should  rely  upon  ilP     If 

though  a  declaration  In  deceit  for  the  the    vendor    eipresely    warranted  the 

aatne  cause  of  action  Is  joined.     Ship-  article  to  be  sound,  and  did  not  merely 

pen  V.   Bowen,  im  U.  S,  575;   Schu-  eipreis  a    belief  as  to  it,    then  he  la 

chardt  V.  Aliens,  i  Wall.  (U.  S.)  368 ;  liable  without  regard  to  his  inUndon. 

Lassiter  v.  Ward,   11   Ired.  (N.  Car.)  He  has  lulled  the  vendee  into  security 

443;  House  ii.  Fort,4  Blackf.  (Ind.)  393.  as   to   its  condition,  and  he  will  not. 

In  this  last  case,  the  court  said :   "But  as  and  ought  not,  in  good  morals,  to  t>e 

to  a  srieiiler,  thai  it  is  not  necessary  to  heard  to  My  that  he  did  not  intend  the 

be  laid  when  there  is  a  warranty,  even  purchaser  to  rely   upon  the  warranty. 

thou<:h  the  action  be  in  tort ;  and  if   It  This  being  so,  is  It  necessary  to  the 

be  laid  In  such   a  case,  there  is  no  ne-  sudiclency  of  the  pleading  to  aver  what 

cesstty  of  proving  it."  the  vendor  will  not  be  allowed  to  dls- 

1.  Wallace  ».  Wren,  31  III.  146.  pute  ?    We  think  not."     CUi»g  Hawk- 

*,  Meacham   v.    Cooper,  36   Minn,  ins  r.  Pemberton,  51  N.  Y.  198;  10  Am. 

317 ;  Huyett,  etc.,   Mfg,   Co.  v.  Gray,  Rep.  sgj. 

Ill  N.Car.93.  e.  DtaiiMMaary  ATWiiMOti. — A  claim 

S.  Murphy  v.  McGraw,  74  Mich.  31S.  for  expenses  which  cannot  be  recovered 
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TCTTTT  EmmiOB. — The  rule  as  to  the  admission  of  parol  evi- 
dence, where  the  contract  of  warranty  is  in  writing,  has  been  ex- 
amined in  a  preceding  section  of  this  article.'  The  cases  in  which 
questions  of  evidence  in  actions  on  warranties  have  been  passetf 
upon  are  almost  innumerable,  but  in  this  section  all  of  those  of 
practical  value  are  reviewed. 

Experts  may  testify  as  to  the  character  and  extent  of  any  de- 
fects complained  of  in  the  article  sold  ;  in  such  cases,  faowero-,  it 
is  necessary  first  to  show  the  capacity  of  the  witness  offered,  to 
form  a  correct  opinion  on  the  matters  submitted  to  him.*    But  it 

In  an  action  against  the  teller  for  false  do  the  work  It  was  warranted  to  do. 

TCpretentations,  or  for  a  breach  of  war-  Tlie  motion  having  been  denied.  It  wu 

ranty,  will  not  vitiate  a  pleading  which  held  on  appeal  that  there  wu  no  emr 

states  a  good  cause  of  action  exclusive  in  the  denial.     Rogera  v.  Hanaoo,  jj 

of  such  averment.    Bj^ard  r.  Harhrider,  Iowa  283. 

108  Ind.  376.  1.  See  tufra.  thia  tHle,  Oral  War- 

AdmiiBhmof AU«Ktioniliiflom^alat.  ranty  Whtrt  Contract  Iain  Writittg. 

— In  MandevIUe  v.  Newton,  119  N.  Y.  1.  BcpntBvUaiMa. — Dunhnn  v.Rii, 

to,  which  waa  an  action  for  a  breach  of  EK  Iowa  300 ;   Woodrum  -o.  Grou  {Va. 

warrantj  made  on  the  sale  of  certain  1893),  17  S.  E.  Rep.  764;  Albanj,  etc, 

promiasorj  notes,  the  complaint  alleged  Co.  v.  Lundberg,  ili  U.  S,  4Si> 

that  the  transaction  was  a  Acsa^ffepur-  A.  witnes*  who  had  been  accustomed 

chase  of  the  notes,  and  that  thejr  had  to  handle  and  care  for  horses  for  iStf 

lieen  paid,  and  that  defendant's  testa-  jeai«,hBd  succeufullj  treatcdthemfor 

tor,  the  vendor,  knew  thej  bad  been  many    diseases,    had    himself    cmed 

paid.    The  answer  made  no  direct  de-  many  horaeE,  and  wM  acquainted  with 

nial  of  tbls,butset  forth  the  transaction  the  horse  in  question,  la  competent  to 

In   detail,  and    concluded  by  denying  testify   wheUier   the   horse   was  foui- 

that  the  defendant's  testator  "made any  dered.    VatesT>.  CoTiieliuB, 59  WtK.615. 

other  or  different  transfer  of  said  notes  See  also,  In  this  connection.  Finch  s. 

than  as  herein  stated."     No  objections  PhiUipa,  41  Wis. 387,  where,  the  vendte 

were  madeto  the  admission  of  evidence  having  shown  that  soon  after  the  sale 

of  the  transaction.   It  was  held  that  the  the    mare   was  found   to   have    bone 

referee  was  justified  in  refusing  to  find  spavin,    the    vendor   was    allnwed  to 

that  the  defendant  admitted  the  allega-  testify  that  he  did  not  think  it  posiihle 

tlons  of  the  complaint.  that  when  he  sold  her  she  could  have 

JolndOT  of  P»rU«r — The  general  rules  had  a  tione  spavin  without  his  knowing 

relative  to  the  joinder  of  several  parties  it.     See  also  Earl  -b.  Lcfler,  46  Hun 

as    plaintiBs   or    defendaots,  and    the  (N.  Y.)  9. 

etlect  of  misjoinder  or  nonjoinder,  has  dhendaf  a  AnalraiB  af  FartUlMiL — In 
already  been  examined.  See  Partibs  an  action  for  the  price  of  a  fertilizer, 
TO  Actions,  vol.  17,  pp.  607-611.  sold  under  an  agreement  stipnlatii^ 
Where  the  action  Is  agBinBt  two  defend-  that  it  was  bought  and  accepted  en- 
ants,  and  is  txdtlicto,  judgment  may  be  tirely  upon  Its  analytical  statidard,  Uie 
rendered  against  one  defendant  and  the  seller  In  no  case  to  be  responsible  for 
other  discharged,  though  the  rule  is  its  practical  results,  itr was  heldtbala 
otherwise  where  the  action  la  en  con-  chemist's  analysis  of  a  sample.  Iboogh 
traciu,  unless  there  la  a  special  statu-  imperfect,  the  state  of  preservation  of 
tory  provision.  Carpenter  v.  Lee,  5  the  sample  being  unknown,  and  llie 
Yerg.  (Tenn.)  165 ;  Darwin  v.  Cox,  5  date  of  the  analysis  not  given,  was  ad- 
Yerg.  (Tenn.)  3t,-j.  missible.in  connection  with  otb«'e>i- 

Kotlon  to  H«ve  Kaelilse  Taited  Be-  dence    that   might   be    fntrodDced,  (o 

llDTe  Trial. — In  an  action  on  a  breach  make   a   complete  defense;  and  ^t 

of  warranty  In  the  sale  of  a  threshing  testimony  as  to  the  practical  results  of 


:    defendants,   before    an-     the  use  of  the  fertilizi 

swering,  moved  the  court  for  permis-     for  the  purpose  of  throwinglightapon 

slon  to  use  the  machine  In  question  for    the  question  as  to  whether  the  fertili- 

the  purpose  of  testing  its  capacity  to     zer  delivered  came  up  to  the  analytical 

864 
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is  error  to  allow  a  non-expert  to  state  his  opinion  as  to  a  matter 
of  fact  which  properly  is  to  be  determined  by  the  jury.' 

The  fact  that  similar  articles  sold  by  the  vendor  in  the  same  lo- 
cality had  given  satisfaction,  is  no  evidence  that  the  particular  article 
sold  to  the  vendee  complaining  was  free  from  defects,  and  evi- 
dence asto  the  sufficiency  of  such  other  articles  is  not  admissible.* 
It  seems,  however,  that  either  party  may  show  the  quality  of  the 
lai^er  lot  of  goods  from  which  those  sold  were  taken." 

■tandard.    DeLonch  v.  Hardee,  6<  Ga.  of  onlong,  evidence  U  tnadmiulble  to 

94.     See  aI*o,  as  to  effect  at  evidence  show   that  other  onions,  odeinallj  of 

01  chemfit'i  analyses,  Wlkox  v.  Hall,  the  same  lot,  were  unripe  and  improp- 

j3  Ga.  635-  erly  cured,  unleu  it  appean  that  Ihoee 

1.  Id  an  action  for  t,  breach  of  war-  had  been  subject  to  the  lame  condition! 
ntntyon  the  sale  of  a  stallion,  where  it  in  harvesting,  storing,  etc.  Lalte  v. 
!■  shown  that  the  Keller  refused  to  ac-  Clark,  97  Mass.  346. 
crept  aretumofthe  stallion,  as  provided  In  a  suit  for  the  price  of  a  harvesting 
In  the  contract  in  case  he  did  not  come  machine,  where  the  defendant  sets  up  a 
tqi  to  the  warranlj,  on  the  ground  that  breach  of  the  warrantj  that  the  ma- 
he  was  not  in  as  good  condition  a«  chine  could  do  as  good  worli  as  other 
when  sold,  it  is  error  lo  permit  non-ex-  machines,  a  comparison  between  the 
pertwitnestes  to  testifjas  to  theborse's  work  done  b;  the  machine  in  question 
condition  when  offered  to  l>e  returned,  and  the  other  machines  Is  competent 
tbattieing  aquestlon  for  tfaejurj.  Dun-  evidence,  and  evidence  of  the  working 
bam  v.  Rlx,  86  Iowa  300.  of  the  machine  during  several  harvests 

S.  %fi6mmoa  as  to   latlB&otDrlsMB  of  Is   also   admissible.     Osborne   v.    Car- 

Olkac  AitlelM;  OompHlMHU. — Murraj  penter,  37  Minn.  331. 

V.  Brooks,  41   Iowa  45.     In  this  case,  A  harvesting  machine  sold  under  ft 

wbich   was  an  action  on  a   warranty  warranty,  having  proved  defective,  the 

given  on  the  sale  of  a  reaper,  the  de-  vendor    attempted,    both    during    the 

fcndant   oRered    to    prove    that  sixty  season  In  which  it  was  sold  and  during 

•imllar  machines  sold  In  the  same  vicin-  the  following  year,  to  remedy  the  defects 

ity,  had  given  satisfaction.     It  was  held  by  repairs  and  improvements.     In  an 

that  it  was  incompetent.     See  also,  as  action  for  a  breach  of  the  warranty,  It 

•uatainii^  the    view    of  the  text,  Os-  was  held  thai  evidence  of  the  value  of 

born«  V.  Bell,  61  Mich.  114,  in  which  the  machine  in  each  of  said  7eara  was 

the   rule   applied  where  a  breach  was  admissible.    Osborne  v.  McQ^en,  67 

•ct  up  in  defense  of  an  action  tor  the  Wis.  393. 

price.  Fox  v.  Stockton,  etc.,  Agricul-  *.  IvtitatiDs  u  to  Qnalitr  of  Othar 
tnral  Works.  83  Cal.  333 ;  Albany,  etc.,  Ooods  of  lama  Lot. — Green  v.  Don- 
Co.  ti.  Lundberg,  131  U.  S.  451,  di'j-  aldson,  iSVt.  16a;  Buchanan  v.  Collins, 
timgaisMiMg'  Ames  v.  Qulmby,  106  U.  4J  Ala.  419;  Raynor  v.  Bryant,  43  Kan. 
S.  341.  Compart  Raynor  v.  Bryant,  492;  Ames  v.  Quimby,  106  U.  S.  341. 
43  Kan.  493;  Aultman  v.  Weber,  18  On  the  trial  of  an  acUon  for  the 
Itl.  App.  91 ;  Larrison  v,  Payne  (Su-  price  of  a  Marsh  windmill,  sold  with  a 
preme  CL),  j  N.  Y.  Supp.  azi.  warranty  as  Co  its  capacity  for  pumpliw 

Where  a  threshing  machine  has  been  water,  the  defense  being  that  the  mill 

rejected  becaust  of  Its  failure  to  do  the  failed  to  come  up  to  the  requirements 

work   intended,  it  Is  proper  to   admit  of  the  warranty,  testimony  showing  the 

evidence  comparing  it  with  a  good  ma-  worthless  character  of  another  mill  of 

chine   afterward   used   by  the  defend-  the  same  name,  and  purchased  by  the 

ants,  as  showing  that  it  did  not  com-  witness    from   the   same   parties   from 

ply  with  the  conditions  of  the  warranty,  whom  the  mill  in  controversy  was  ob- 

Davls  I'.   Sweeney,  80   Iowa  391.     In  talned,  la  Irrelevant  and  inadmissible. 

this  case  it  was  held  proper  to  permit  Marsh  v.  Snyder,  14  Neb.  137. 

a  witness  to  testify  that  he  had  never  Where  a  machine  Is  warranted  to  do 

seen  a  machine  that  did  not  do  better  as  good  work  as  that  of  the  purchas- 

work.  er's    brother,   evidence     that    the   ma- 

On  the  Issue  whether  there  was  a  chine  is  as  good  as  any  in  the  mar- 
breach  of  warranty  in  the  sale  ol  a  lot  ket  Is  properly  excluded.     McCormlck 
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Evidence  as  to  the  existence  and  character  of  the  warranty,  or 
as  to  the  breach  of  it,  must  be  confined  to  the  time  when  the 
warranty  was  made  or  when  the  breach  of  it  took  place,  and  evi- 
dence of  facts  remote  in  point  of  time  cannot  be  introduced 
except  in  peculiar  cases. ^ 

Evidence  of  a  usage  of  the  particular  trade,  or  of  the  vendOT.to 
give  a  warranty  in  the  sale  of  certain  classes  of  goods,  is  admissU 
ble  to  prove  a  warranty*  And  any  evidence  which  has  a  Inti- 
mate tendency  to  satisfy  the  jury  that  the  warranty  was  not 
broken,  or  which  may  be  material  upon  the  question  of  damages, 
is  admissible.*  So,  also,  any  evidence  on  the  part  of  the  pur- 
chaser, bearing  directly  on  the  question  whether  the  warranty  was 

Harvesting  Macb.  Co.  v.  Cochran,  64        Where  the  cotnmodttjr  U,  ij  it)  ni- 

Mich.  636.  ture,  subject   to  change  or  deterion- 

In  a  suit  for  a  breach  o(  warrantj,  *  tion,  anil  no  fraud  or  conccatmral  ft 

written  contract  relating  to  a  different  shown,  the  buyer,  to  make  out  a  breach 

transaction  from   the   one   sued   on  Is  of  warrantr,  must  show  that  the  defect 

iroperly   excluded.     Harrisburgh   Car  or  deterioration  existed  at  the  time  ot 

Tg.  Co.  V.  Sloan,  130  lad.  156.  the  sale,  or  that  it  was  discoreredss 

1.  BrUane*  Knat  Rot  M  Kamota  In  soon  as  it  was  practicable  to  make  an 

Point  of  Ttme. — Myers  v.  McFarrlane,  examination.     Hall  v.  PlaMan,  19  La. 

3  Brev,  (S,  Car.)  513;   Po«te1  v.  Oard,  Ann.  11. 

1  Ind.  App.  zji;  Miller  v.  McDonald,        I.  Brldenes  of  Itnc«  of  Tnda.— Kir- 

13  Wis.  673;  Brisbane  v.  Parsons,  33  ris  v.  Nassits,  33  La.  Ann.  4J7.    Cm- 

N.  Y.  333.  In  thU  last  case,  which  was  fare  Rice  v.  Codman,  i  Allen  (Mao.) 

an  action  on  a  warranty  of   a  horse,  377  ;  DeWitt  v.  Berrv,  134  U.  S.  306. 
declarations  ot  a  former  owner  of  the         In  Canestoga  Cigar  Co.  r.  Finke.  144 

horse,    made   to   the  defendant   some  Pa.   St.  159;  ^9  W.  N.  Cas.  71,  it  «p- 

months  previous  to  the  time  of  the  sale  peared  that  the  plalnttBT  purchased  Inf 

and  warranty,  were  held  to  have  been  tobacco  by  sample,  from  a  dealer  who 

properly  excluded.  had    purchased    from   the  defendintt, 

But  In  a  suit  on  a  warranty  of  a  each  sample  having  on  it  one  of  defend- 
horse,  evidence  that  two  years  alter  he  ant's  tags,  inscribed  "  Stripped  and  tan- 
was  bought  he  killed  himself  in  a  Rl  of  pie  warranted."  In  an  action  to  rKixt' 
balking,  is  not  too  remote,  If  It  is  shown  for  breach  of  warranty,  it  was  held  thit 
that  his  balking  was  a  common  habit,  evidence  was  properly  received  to  (bor 
extending  through  the  whole  lime.  In  that,  by  the  usage  of  trade  and  of  Ike 
such  a  case,  evidence  may  also  be  defendants,  the  warranty  on  the  tag  in- 
given  that  he  was  balky  three  years  be-  ured  to  the  benefit  of  purchasen  from 
fore  the  sale.  Danlells  v.  Aldrich,  4a  the  defendant's  vendee,  though  tbere 
Mich.  58:  FInley  v.  Quirk,  9  Minn,  was  no  privity  of  contract  bctweeo  tbc 
J94;  86  Am.  Dec.  93.  Comfare  Myers  defendant*  and  such  purchasers. 
V.  McFarrlane,  3  Brev.  (S.  Car.)  513.  Ot  TMlmlaal  Trade  Tacmi.— Tiu!. 
So,  also,  in  an  action  for  a  breach  of  a  where  timber  was  sold  wamntrf 
warranty  of  the  soundness  of  a  slave,  **  sound,"  and  an  issue  wvs  taken  ai  to 
evidence  is  admissible  to  show  the  whether  it  was  soundinr  not,  eridence 
value  of  the  slave  a  few  months  after  was  allowed  to  be  given,  with  1  tic* 
the  sale,  as  shedding  light  on  the  quea-  to  showing  that  in  the  timber  trade  tbc 
tionof  hie  value  at  tbetimeofthesale.  word  "sound"  had  a  technical  »d 
Stone  V.  Watson,  i  Ala.  Sel,  Cas.  336.  conventional  meaning.  WoodhouKr. 
See  also,  in  this  connection,  Moore  v.  Swift,  7  C.  &  P.  310;  ja  E.  C.  L.  5". 
Haviland,  61  VU  58.  And  proof  that  See  also  Powell  r.  Horton,  a  Hodps 
a  horse,  upon  the  trial  a  few  dajs  after  11 ;   a   Bing.  N.  Caa.  668;  19  E.  C.L. 


&" 


his  purchase,  was  balkv.  Is  proof  that    45a;  3  Scott  1 

he  wsB  balkv  at  the  time  of  the  gale,  1.  Lytle  v.  Brwln,  z6  How.  Pr.  (N. 

unless  the  balking  was  caused  by  pe-  Y.  SupremeCt,)49i;  Esterly  v.  Eppd- 

culiar  circumstances,     Finley  v.  Quirk,  shelmer,  73  Iowa  260.     A  written  con- 

9  Minn.  194 ;  86  Am.  Dec.  93.  tract  of  sale,  containing  a  watranty  of 
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broken,  and  to  what  extent,  is  admissible,  unless,  of  course,  it 
violates  the  fundamental  rules  of  evidence,  as,  for  example,  those 
excluding  hearsay  evidence,  etc' 

The  general  rule  of  law  excluding  all  evidence  which  is  not  perti- 
nent or  material,  or  which  is  mere  hearsay,  has  been  applied  in 
numeraus  cases,  a  brief  statement  of  which  is  given  in  the  note 
below.'     The  fact  that  the  defendant  objects  to  certain  evidence 

■oundnetR,  ii  the  highest  and  best  evf-  paid  lor  a  chemfcal  preparation  to  be 

dence   of  that  trarrnnty,  and,  as   such,  uied   ai  a  fertlllier,  the   defense   va« 

kdmissible  to  prove  It,  In  a(sump«it,  for  that  the  article  was  not  of  the  quallij- 

Its  breach,  although  the  consideration  warranted.     It  was  held  that  the  de- 

averred  In  the  declaration  Is  a  certain  Tendant  might  exhibit  to  the  jurv  ma- 

tum  of  money,  while  that  expressed  in  tcrial  represented  to  be  of  the  substance 

the  written  contract  U  the  defendant's  sold,  although  admitting  that  the  dlrec- 

■cceptance  of  that    sum.     Brown    t>.  tions  ot    the   vendor   ^r    compoaling 

Jones,  34  Ala.  463.  had  not  been  entirelj'  followed.     Rob- 

1.  Whittier  Machine  Co.  t>.  Graifam,  son  t>.  Miller,  13S.  Car.  5S6.     So  where 

156   MaM-  415 ;  Hodgea  v.  Wilkinson,  the  defendant   resists  recovery  on  the 

III    N.  Car.  56;  Blackmore   v.  Fair-  ground  that  the  article  purchaaed  as  a 

bank,   79   Iowa   383 ;    McGaughey    v.  feitllizer  w«s  not  what  he  ordered,  and 

Rkhardson,  148  Mass.  6ic   (advertise-  was  worthleti,  he  mar  testlfj'  as  to  the 

mentor  an  auction  sale);  Guttapercha,  manner  and  effect  of  hia  uae  of  It  in 

etc.,  Mfg.  Co.  V.  Wood,  84  Mich.  453;  the  cultivation  of  the  crop.    Clagbom 

Tones  r.  Ross,  9B  Ala.  44S.     Cemfart  v.  Lingo,  61  Ala.  330. 

McCormick   Harvesting  Mach.  Co.  v.  9.  Immaterial   or    Imparttiiant   Brl- 

Brower<Iowa,i893),s5  N.  W.  Rep.537.  dene*, — Thus,    In    an    action    for   the 

In  an  action  for  breach  of  warranty  price  of   a  harvester,  where  damage* 

of  loundncM  of  a  horte,  where  it  was  caused  by  a  breach  of  the  warranty  are 

•ought  to  show  that  the  horse  had  the  let  up  by  way  of  counterclaim,  it  Is  a 

glanders,  it  appearing  that  the  disease  reversible  error  to  admit  evidence  of 

waa  contagious.  It  was  held  proper  to  statements  made  by  the  vendee  to  the 

allow  the  plaintiff  to  prove  that  a  mule,  vendor's  agent,   when  negotiating  (or 

which  bad  worked  with  the  horse,  took  the   machines,  as    to    the    number  of 

that    disease    and    died.     Wallace    v.  acres  the  vendee  had  to  harvest.   Aull- 

Wren,  33  111.  146.  man  v.  Falkum,  47  Minn.  414.     See,  in 

Where  the  vendee,  on  being  sued  for  this  connection,  Troy  Laundry  Mach. 

the  purchase  price,  sets  up  a  breach  of  Co.  v.  Henry,  23  Oregon  331 ;  Levi  v. 

warranty  by  way  of  defense,   alL  evl-  Dlmmick,  99  Cal.  490;  Halley  v.   Pol- 

dence  tendmg  to  show  what  it  would  som,  1  N.  Dak.  315  (evidence  of  poor 

coat  to  supply  the  defect  complained  of  credit  of  vendee  incompetent), 

in  the  machine.  Is  admissible.   Wheeler,  Where,  In  an  action  to  recover  for 

etc.,  Mfg.  Co.  v.  Thompaon,  33   Kan.  certain   hogs  sold  and  delivered,    the 

4Qt.      See  also   Hull   v.   Belknap,   37  defendant  sets  up  and  relies  solely  on 

Mich.  179.  a   warranty   by  the  plaintiff  that  they 

In  an  action  by  a  farmer  against  a  were  to  be  "hard  or  corn-fed  hogs,  and 

chemist,    for    vending    a    sheep-wash  suitable  for  the  New  York  City  mar- 

which   killed  his  sheep,   the   evidence  ket,"  It  Is  not  error  to  exclude  testl- 

being  that  It  was  used  according  to  the  mony  offered  by  the  defendant  to  show 

chemist's  directions,  and  that  the  sheep  the  object  for  which  he  purchased  the 

died   from   the  absorption   of   arsenic  hogs;  the  only  question  In  such  a  case 

contained  In  It,   although  it  was  also  is  what  the  plaintiff  said  or  did.     Bart- 

■hown  that  the  same  mixture  had  been  lett  v.  Hoppock,  34  N.  Y.  118.     So,  In 

•old  by  Ihe  chemist  for  many  years  and  an  action  on  a  warranty  In  the  sale  of 

used  with  impunity,  the  jury  was  di-  a  certain  lot  of  cowi,  evidence  that  the 

rected   that  they   might   And   for  the  purchaser,  who  resold  them,  did  not 

plaintiff   on   this   evidence.     Black   v.  warrant  them  so  fully  as  his  own  vend- 

BUiot,  I  F.  &  P.  591;.  or  had  done,  Is  Immaterial  and  incom- 

In  Salai  af  FntlUHt*.— In  a  suit  to  petent.  Richardson  v.  Mason,  53  Barb, 

recover  purchase- money  agreed  to  be  (N.  Y.)  601. 
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offered  by  the  plaintiff,  on  the  ground  that  it  is  immaterial,  docs 
not  estop  him  afterward  to  offer  it  in  his  own  behalf.* 

1.  Evidence  of  Prand. — It  is  not  essential  to  a  recovery  on  the 
warranty  that  it  should  have  been  fraudulently  made,  and  there- 
fore proof  of  fraud,  where  the  action  is  on  the  warranty,  is  unnec- 
essary and  incompetent  *     But  where  the  action  is  not  on  the 

In  McCenejr  «.  Duvall,  ii   Md.  166,  Itj  warrKnted.    OckcrshauKD  c.  Dn- 

whichwaSBit  action  for  the  breach  of  a  rant,  141  MaM.  338. 

wBiranty  of  a  slave,  the  attendant  phj-  HMxaay  BfUmo*. — In  an  actioa  00 

sician  of  the  defendant's  alavee  testified  the  warranty  of  a  horse  sold  by  the  ton 

that  he  never  was  called  to  see  the  slave  of    the   defendant,    as    agent  (or   his 

in  question.   He  was  then  asked  whether  father,  a  part  of  the  defense  iielDg  that 

the  defendant  was  In  the  habit  of  send-  the  ton  had  no  authoritj-  to  warrant,  it 

log  for  a  physician  when  his  slaves  were  was  proposed  to  ask  a  witoeta  whether, 

at  all  sick.     It  was  held  that  the  ques-  on  the  day   on  which   the    sale   tool: 

''    -      -I  Inadmissible,  as  the  evidence,  place,  the  defendant's  son  did  not,  ia 
'1  question  put  br  the  wit. 
he  price  of  the  tx""    "" 
Id   warrant  the  b< 

sold,  if  any  such  presumption  had  been  was  held  that  such  evidence  was  iDid- 

raised  hy  the  plaintiff's  evidence.  misaible,  as  being  a  conversation  vitb 

The  case  of  Gates  v.   Moore,  51  Vt.  a  stranger;  but  that,  i(  the  defendant's 

331,  was  an   action  on  a  warranty  that  son,  in  offering  the  horse  for  sale,  had 

a  horse  would  "worli  well  in  a  team  offered  a  warranty,  it  might  have  been 

drawing  heavy  loads,"  and  it  appeared  otherwise,  as  that   would  have  been  a 

that  the  plaintiff  gave,  in  exchange  for  statement  accompanj'ing  an  act  doac 

the  horse,  a  colt  and  a  note  again&t  A.  in  the  course  of  his  agency.    Allen  t. 

' "leld  that  as  it  was  not  claimed  Denstone,  8  C.  &  P.  760;  34  E.  C.  L. 


that  the  contract   In   evidence  varied  62%.     See  also  Smith  v.  Groneweg,  40 

from  that  in  the  declaiation,  testimony  Minn.  178. 

by  A  to  show  that  the  note  was  condl-  In  an  action  for  a  breach  of  the  war- 

tional  was  inadmissible,  and  that  evi-  ranty  of   the  soundness  of  a  hone,  a 

dence  that  a  horse  trainer  said  to  the  witness  may  be  asked  the  name  of  the 

Elaintiff  that  he  would  Wbdue  the  horse  in  order  to  identify  him,  but  an 
orse  and  make  him  work  well  for  answer  that  he  had  heard  him  called 
$5.00  was  also  inadmissible.  "  the  big-legged  runaway  horse" 
oooda  Bought  for  BpeolAe  ptirpoia  ;  should  be  eiduded  as  mere  hearsay, 
sndenoa  of  Markst  Value.— Where  the  Jones  v.  Ross.  98  Ala.  448. 
goods  are  bought  for  a  special  purpose,  '  What  the  purchaser  of  goods  from 
and  the  action  is  for  damages  for  the  the  vendee  may  have  said  as  to  the 
failure  of  the  vendor  to  supply  goods  quality  of  the  goods,  is  mere  hearsay, 
suitable  for  that  purpose,  evidence  of  on  the  question  of  a  breach  of  warraoty 
the  market  value  of  the  thing  actually  as  between  the  original  vendor  and  ven- 
Bupplled  is  incompetent;  and  the  error  dec.  Barrett  v.  Wheeler,  71  Iowa  66]. 
of  receiving  it  is  not  cured  by  stating  Ttoot  of  NolM  or  Other  WHtliica.— 
to  the  jury  a  proper  rule  of  damages,  The  rule  that,  before  any  written  in- 
if  they  are  not  told  expllcitlv  to  disre-  strument  can  be  admitted  as  evidence, 
eard  the  evidence  of  market  value,  its  execution  must  be  proved,  was  ap- 
Wing  V.  Chapman,  40  Vt.  33.  plied  in  McHugh  i'.  Brown.  3J  Mich. 
So  where  the  question  is  one  offset  2,  where,  in  an  action  upon  a  wamnty 
as  to  whether  a  sale  was  made  with  of  title,  free  from  incumbrances,  of  a 
warranty,  evidence  of  the  market  value  span  of  horses  sold  by  the  defendant 
of  the  goods  sold  is  not  admissible,  for  to  the  plaintiff,  it  was'held  error  to  re> 
the  purpose  of  showing  that  the  price  ceive  in  evidence,  against  objection,  a 
paid  by  the  plaintiff  was  below  that  of  note  and  mortgage  on  the  horses,  par- 
the  market  value  of  the  goods  suitable  porting  to  be  executed  bv  the  defend- 
forth  e  vendee's  purposes,  and  so  far  ant.tvithoutany proofof theireiecutlon. 
below  it  as  to  raise  a  presumption  that  1.  Hadley  v.  Bordo,  61  VL  i8j. 
they  could  not  have  been  of  the  qual-  S.  Wi^nsv.Long,9Humpb.(Tena.) 
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warranty,  but  independent  of  it,  and  is  bued  on  the  fraudulent 
representations  of  the  vendor,  the  fraud  must  be  proved,  and  it  is 
essential  to  prove,  not  only  that  the  representations  were  not  true, 
but  also  that  the  defendant  knew  they  were  untrue  when  he 
made  them.'  In  this,  as  in  alt  other  cases  in  which  fraud  is 
relied  on  as  the  basis  of  recovery,  the  proof  must  be  clear  and 
convincing* 

^TTTTT  Pwxw,— Proof  of  a  warranty,  where  the  contract  is  in 
writing,  cannot  be  made  by  parol,  but  must  be  shown  from  the 
written  contract,  unless  the  case  is  within  one  of  the  exceptions 
mentioned  in  a  previous  section.*  The  sufficiency  of  the  proof,  in 
any  given  case,  must  depend  upon  the  circumstances  and  upon  the 
character  and  weight  of  the  evidence  adduced.  Where  the  buyer 
sets  up  the  warranty  and  the  seller  denies  it,  and  there  is  no  corrobo- 
rating evidence  on  cither  side,  the  warranty  is  not  established; 
something  more  than  the  bare  testimony  of  the  buyer  is  necessary 
to  prove  It.*     Where  it  is  alleged  that  the  warranty  was  made  by 

140;    McKlnDon  «.  Mclntoah,  98  N.  In  ord«r  to  msintaln  an  action  for 

Car.  89;  GerstK.  Jonet,  jiGratt.  (Va.)  fraudulent  deceit,  the  fraudulent  Intent 

C18 ;  34  Am.  Rep.  773 ;  Bartholomew  v.  must  be  eitabKshed,  but  It  may  be  In- 

Bushnell,  3o  Conn.  171 ;  53  Am,  Dec.  ferred,   however,   from    the   fact  that 

43S.  See  also,  In  this  connection.  Hum-  material  false  Etatements  are  made  with 

bert  V.  Larson  (Iowa,  1893),  56  N.  W.  a  knowledge  of  their  falsity;  and  where 

Rep.  4J4  ;    House   v.  Fort,  4   Blackt.  a  party  who  is  fn  a  position  to  know 

<Iud.)Z93;  MaBst«  Ti.  Crawford,  3  T.  B.  the  tmth,  deUbcrately  makes  unquali- 

Mon,  (Ky-)   aiS;  Tipton  v.  Triplett,  i  fied   representations  In  reference  to  a 

Mete.   (Kr.)   570;    McLeod  v.  Tutt,   I  material  matter,  which  representation* 

How.  (Miss.)  38S ;  Ross  v.  Mather,  47  are  not  true,  a  fraudulent  Intent  is  pre- 

Barb.   (N.  Y.)   582;  Van  leer  v.   Earle,  sumed.     But  ordinarily  the  question  of 

36  Pa.  St.  177.  fraudulent  intent  is  one  for  the  juij. 

In  an  action  for  a  breach  of  warranty  Haven  c,  Neal,  43  Minn.  315. 

In  the  sale  of  a  horse,  It  would  be  im-  Where   cotton  was  sold   by  sample, 

proper  to  instruct  the  jury  what  would  upon   a   representation   that  the   tnilk 

constitute  a  fraud  on  such  sale.  In  such  corresponded  with  the  sample,  but  no 

an   action,  the  jury  has  nothine  to  do  warranty  was  taken  by  the  purchaser, 

with  the  question  of  fraud.   Wallace  v,  and  the  bulk  of  Che  colton  turned  out 

Wren,  31  III.  146.     And  where  there  is  to  be  of  inferior  quality,  and  to   have 

an  action  for  the  price  and  the  defend-  been  packed  falsely,  though  not  by  the 

ant  pleads,  by  way  of  defense,  a  breach  seller,  an  action  for  a  false  and  fraud- 

of  the  warranty,  no  fraud  being  alleged,  ulent   representation  is  not  malntaln- 

It  is  reversibleerror  toglve,  threetlmes,  able,  without  showing  that   such  rep- 

an  Instruction  that  a  raVlure  of  consider-  resentation   was   false,   to   the   knowl- 

Btion,  or  a  breach  of  warranty,  or  fraud,  ed^   of  the  seller,  or  Chat   he  acted 

is  a  valid  defense.   Farmers',  etc..  Bank  fraudulently   or   against  good  faith  In 

V.  Upham,  37  Neb.  417.  making  it.     Ormrod  v.  Huth,  14  M.  & 

1.  Bartholomew  IP.  BoshncU.ao  Conn,  W.  6ji ;   14  L.  J.  Eich.  366.      Cemfart 

^7'  ;  .'53  Am.  Dec.  338.  Jones  v.  Bowden,  4  Taunt.  847. 

a.  Proof   of   mma.— Martin  v.  Ed-  »,  See  aufra.  this  title,  Oral  War- 

wards,   II    Humph.    (Tenn.)    374      See  raaty  Where   Contract  Is  in   Writing. 

Fraud,  vol.  8,  p.  654;  West  f.  Emery,  *.  Raines  TP.  Totman,  64  How.  Pr.  (N. 

17  Vt.  583;  44  Am.  Dec.  356.  Y.  Supreme  Ct.J  493,   See,  in  thlscon- 

The    misrepresentations     must     be  nection,  Rouple  v.  McCarty,  i  Bay  (S. 

proven,  and  it  must  also  be  shown  that  Car.)   480.     A  declaration,   In   a  war- 

tbey  were  willfully  made.     A  icien/er  ranty,  that  a  lot  of  tobacco  contracted 

I*  the  basis  of  such  an  action.    Stevens  to  be  delivered  by  the  defendant  to  the 

V.  Webb,  7  C.  &  P.  60;  33  E.  C.  L.435.  plaintiff,  was  good   and  sound,  is  not 
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a  firm,  it  is  sufHcient  to  show  that  the  sale  was  by  the  finn  and 
that  a  single  partner  gave  the  warranty.* 

The  burden  of  proof  always  rests  on  the  buyer  who  sets  up  the 
warranty,  to  establish  the  fact  that  it  was  made  and  that  a  breach 
of  it  has  occurred.*  But  where,  in  a  sale  by  sample,  the  buyer 
refuses  to  accept  the  goods,  on  the  ground  that  they  are  not  as 
represented,  the  burden  of  proving  that  they  correspond  with  the 
sample  is  on  the  seller.' 

Proof  of  a  mere  qualified  or  conditional  warranty  will  not  sup- 
port a  declaration  on  an  absolute  warranty.* 


supported  by  a  repreeentalion  merdr, 
about  the  time  the  contract  was  made, 
that  the  tobacco  was  of  a  good  qtial- 
ftv.  Moor  V.  Dewees,  Litt.  Sel.  Cm. 
<Ky.)  S27. 

1.  VuT«ityOlTen1>TaPMtneratalp. — 
Eldridge  v,  Hargrcaves,  30  Neb,  638. 

3.  Cook  f.Tavener,4i  III.  App.643; 
Morris  1:  Wibaux,  47  111.  App.  630; 
Cunningham  v.  Hall,  4  Allen  (Mass.) 
a6S;  Tacoma  Coal  Co.  ii.  Bradley,  1 
Wash.  600;  Piano  Mfg.   Co 


301  ;  Palmer  v.  Mt.  Sterling  Nat.  Bank 
(Kj,  1B92),  18  S.  W.  Rep.  334;  Mc- 
Kendrj  v.  Sinker,  I  Ind.  App.  163; 
Mailan  v.  Radloff  17  C.  B.  N.  S.  588; 
III  E.  C.  L.  587.  Compare  McCormick 
Harvesting  Mach.  Co.  v.  Brower 
(Iowa,  1893),  55  N.  W.  Rep.  537- 

Thus,  in  an  action  upon  a  warranty 
of  a  machine,  the  plaintiff  must  show 
In  what  particular  the  machine  failed 
to  do  the  work.  First  Nat,  Bank  t. 
McCann,  4  111.  App.  250. 

Proof  of   a  conditional  or   qualified 


that  hit  part  of  the  contract  hid  been 
performed,  while  on  an  executed  eon- 
tract,  it  is  onlj'  neceasarj  for  the  plain- 
tiff to  prove  its  execution,  and  it  ii  then 
for  the  defendant  to  show  that  tlie 
goods  were  inferior  to  the  quality  slipo- 
lated  for,  in  order  to  reduce  the  price 
to  be  paid  for  them.  Here  the  plain- 
tifr  sues  upon  an  executed  contract 
He  may  do  this,  If  he  can  show  Id  pdn( 
of  fact  it  has  been  so  far  executed  11 10 
create  a  debt  against  the  defendant  for 
which  indebitatus  assumfiil  wiU  lif, 
and  he  can  do  this  In  one  of  two  vije  ; 
he  may  show  a  delivery  of  the  goodi, 
and  an  acceptance  of  them  bj  the  ie- 
fendant,  either  expressly  or  by  retain- 
ing thera  for  an  unreasonable  time,  or 
an  appropriation  of  thei 


r  hen 


absolute    warranty.       Deming     v. 

Foster,  42  N.  H.  165. 

Bui  where  there  Is  some  evidence 
of  a  warranty,  it  becomes  a  question 
for  the  jury  as  to  whether  there  was 
any  actual  warranty,  and  it  is  error 
in  such  a  case  to  nonsuit  the  vendee  In 
an  action  on  the  warranty.  Wilbur  v. 
Cartwright,  44  Barb.  (N.  Y.)  536. 

S.  Penn  i..  Smith,  98  Ala.  560;  Mer- 
:>.  Chapman,  31  Conn.  146.     In 


this 


E  the 


1  had  been  brought  upon  the 
executory  contract,  for  not  accepting 
and  paying  for  the  goods.  It  Is  appar- 
ent that  in  order  to  prove  hie  whole 
case,  the  plaintitf  must  show  that  the 
goods  correspond  with  the  sample, 
since  otherwise  it  would  not  apfnear 


his  part  by  the  delif- 
eiy  of  the  goods  corresponding  in 
quality   with   the    stipulations  of  the 

Thus,  In  an  action  to  recover  the 
price  of  a  gas  governor,  for  which  Ibt 
defendant  had  promised  to  pay,  pro- 
vided it  would  show,  after  sixty  iijt' 
use,  a  saving  of  from  fifteen  tofortj  per 
cent,  in  gas,  the  burden  of  proving 
that  the  proviso  has  lieen  complied  widi 
is  on  the  seller.  Patterson  Gu  Goi- 
ernor  Co.  v.  Glenby  [C.  Pi.),  14  N.  V 
Supp.575.  But  see  Bringham  c.  Ret- 
elidorf  73  Iowa  71a,  where  it  wu  iiflil 
that  one  buying  goods  by  sample  bu 
the  burden  to  show,  if  he  so  alleges, 
that  they  do  not  correspond  to  tht 
sample,  and  all  evidence  tending  so 
to    show   Is  admissible   for  that   pur- 

4.  Deming  r.  Foster,  43  N.  H  16}. 

In  assumpsit,  on  a  warranty  thst  1 
horse  was  not  over  seven  jesn  old, 
proof  of  a  warranty  that  he  woold  I* 
seven  j'ears  old  the  next  spring  afttr 
the  sale  is  no  variance.  Henry  r. 
Henry,  1  D.  Chip.  (Vt)  ^65. 
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WASTE.— {See  also  ESTATES,  vol.  6,  p.  875 ;  Injunction,  vol. 
10,  p.  777;  Landlord  AND  Tenant,  vol.  12,  p.  658;  Mortgages, 
vol.  IS,  p.  725 ;  Questions  of  Law  and  Fact,  vol.  19,  p.  598 ; 
Trespass,  vol.  26,  p.  568.) 


I.  Definition,  S63. 
IL  KiiidB  of  Waate,  863. 

I.   Voluntary      or      Commiuivt 

Wail;  863. 
3.  Ptrmiitive  WaiU,  863. 

3.  Bqnitable  Waatt,  S64. 

«.   Witkant     lMteachmt»t     of 

Waste,  864. 
h,  Ornamtntttl      and      Shad* 

Trees,  866. 
e.   Timber  and   Undergrowth, 

866. 

d.  Destrnction    of    Buildings, 

866. 
a.  Partite   Having  EqnitabU 
Rights  Only,  B». 

4.  Collusive  Waste,  866. 
c.  Eventual  Waste,  867. 

6.  Meliorating   Waste,  867. 

III.  Waste  DlBtiacuiihcd  tram  Tru- 
paai,  867. 

IV.  Waate   Dia 


Permitsiv* 


biatinguiahed  from  De- 


V.  What  Conatitutea  Wute,  S68. 
I.  /*  General,  868. 

3.  Timier,S-}0. 

a.  Equitable  Waste  of  Timbtr, 
87s. 

b.  Underwood,  ^TJ. 

c.  Orchards  and  Fruit  Trees, 
878. 

J.  Proceeds  of  Timber  Eight- 

fuUy  Cut,  878. 
e.  Proeeedt  of  Timber  Wrongs 
fully  Cut,  879. 
J.  Land,  879. 

a.  Husbandry,  S79. 

b.  Dicing  Clay  and  Gravel, 
88t. 

c.  Ofemiug  Mines  and  Quar- 
ries, 881. 

4.  Buildings,  884. 

a.  Destruction,  S84. 

b.  Alterations,  S»i. 

e.  Ertclion  of  Nsvi  Buildings, 
88s- 

d.  Removal,  886. 

«.  Failure     to     Refatr;     Im- 

frofer  Use,  887. 
/.  Equitable  Waste  of  Build- 

c.  Fiuturee,  889. 
6.  Non-faymeut  of  Taxes,  890. 
VI.  Who  Uxt  Comnut  Waate,  891. 
t.   Tenants  for  Life    or    Tears, 


a.  Liability 
Waite,  891. 

b.  License  from  Remainder- 
man, S93. 

c.  Presnmftion  in  Favor  of 
Tenant,  893. 

d.  Liable  for  Waste  by  Whom- 
soever Committed,  891. 

3.   Tenants  in  Dower  and  Curtesy, 
893- 

a.  Dower  in   Wild  Lands,  893. 

b.  Discrim  iualion  Between  Re- 
versionary /nlereits,  803. 

c.  Customary  Use  of  Land, 
894. 

d.  Liability    for    Permissive 

Waste.  894. 
«.  Forfeiture  of  Dower  Estate, 

894- 
/.   The  Husband  of  a  Tonant 
in  DoTver,  895- 

3.  Tenants  in  Common,  895. 

4.  Mortgagors  aud  MortgageeSf 
896. 

c.   Vendors  and  Vendees,  SgS. 

6.  Tenants  at  Will,  898. 

7.  Mere  Possessors  or  Trespass- 
ers,  Sg9. 

a.  By  One  in  Possession,  899. 

b.  By  One  out  of  Possession, 
899^ 

8.  Tenants  in  ^ualifed  Fees,  899. 

a.  Tenant  in  Fee  with  Enecu- 
tery  Devise  Over,  899. 

b.  Contingent  Interest   in   the 

9.  Tax  Deiiuqueuts 

10.  Purchasers  ^  St 

11.  Judgment  Debtors, 
13.  Guardians,  qoi. 

13.  Enecutors  and  Adminittraters, 

14.  Truslees,qai. 
IS-  Cofyholdere,  903. 

16.  Municifalities,  903, 

17.  yointresses,  903. 
[I.Kemcdiea,  903. 

'  a.   \ 

Attachment,  904. 

b.  Writ  of  Waste,  904. 

(I)    When    and    By     Whom 
Maintainable,  904. 

c.  Action  of  Trespass  on  the 
Case  in  the  Nature  of 
Waste,  90& 
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(I)    WktH    and   by    W*em 

(«)   T4ma»t  far    Lift, 

MainlaiKabU,  909. 

(d]  ^nant  in   Det-ir. 

d.  Against    Wiem   Acliims  of 

Wojia  and  of  Case  in  tie 
JValmre  of  wistt  art  Main- 

919. 

(0    Tenant  hyfke  Cnr- 

tainable,  <)ii. 

tesy,93li. 

{i)    Tenant  for  Life,  ql\. 

(d)   Tenant  in  Cemmen. 

(j)    Tenant  in  Dovitr,t)\i. 

<«}  Tenant  ftr   Year,, 

(3)   Tenant  by  the  Cnrtuy, 

(4)   Tenant  in  Common,  gtj. 

W  Imfrofer     t« 

(5)  Tenant  for  Teart.  914. 

(6)  Mortgagor  and   Mert- 

>J  Leas.i 

Premises. w. 

gagee,  9IJ. 

(a)  Injnnctie, 

(7)  Vender  and  Vende«,wt. 

(8)  Tenant  at  Wilt,  91J. 

Granted   le 

Lessee,  933. 

(9)  Possessor  or   Treafast- 

(f)Mortgagore.J 

er,  918. 
(10)  Bxeculors  and  Admin- 

f^r^Tbfber. 

istrators,  918. 

gagtr  In   Pos- 

<li) Gnardians,  qi%. 

session.  933. 

(13}   Tenant  by  Elegit,  t)l%. 

(a)    Wttstebj  itert- 

e.  Penalties  at  Lam,  919. 

gagee  in    Pes- 

(I)    Treble  Damages, gl^ 

(3)  Porfeitnre,  tfio. 

(g)   Vendor  and  VenJu, 

f.    IfrilefEstrefemmt.tfit. 

<*)  W.  Possessor  or 

3.  In  Equity,  913. 

a.  /■/'H»(-/ii>fi(SeeaUolNjuMc- 

Tresfaseer,  938 

TioNs,  »ol.  10,  p.  817),  9J3. 

(0   Tenant   in   fmeli- 

(1)    JVien  MaintainabU^24. 

JleaFee,93^ 

(a)  Lands    in    Foreign 

Country,  at  a. 
(b)   Timber   Already 

(i)  ^dgmenl    Debtor. 

Cnt,  914. 

(l)V^,*oUer.w 

(e)  Privity  of  Parties, 

915.                     [9J8. 
<3)  By  Whom  Maintainable, 

(m)  Mnnicifttlity.  941. 

(m)  Bxetntrin,i)\\. 

(a)   Owner  of  Inkerit- 
antear  Remainder- 

(I)   W»o^'<^-tiedto.^3. 

man,  938. 

(a)  Tenant  In  Cemmn, 

{b)  Reversioner,  918. 

(»)  ^««    Remaieder- 

(<)  Devisees  and  O-un- 

trs    of    Eaecntory 

manforLif,,Vfi. 

(c)  B*tCntor,t)ifl. 

Contingent    Inter - 

(d)  Legvtee  or  Demste, 

(3)  Against    Whom  Main- 

(«> ?^«»(   f»r    Life, 

tainable,  919. 

943. 

L  DfFUilTlOS. — Waste  is  any  permanent  or  lasting  injury  done 
or  permitted  to  be  done,  by  the  holder  of  the  particular  estate,  to 
the  inheritance,  or  to  the  prejudice  of  anyone  who  has  an  interest 
in  the  inheritance.' 

1.  Duvall  V.  Watcrt,  i  BIbikI  (Md.)  ham,  4  Utah  107;  McCullough  e.  Ii^ 

569;   18  Am.  Dec.  350;  Lander  i>.  HaU,  vine,  13  Pa.  St.438;  WoodmuiD.Good, 

69  WU.  316;    Alexander  v.  Fisher,  7  6  W,  &  S.  (Pa.)   169;    Davenport  i-. 

Ala.  514;  McDaniel  v.  Callan,  75  Ala.  Magoon,  13  Oregon  3;   s7  Am.  Rep.  i; 

337 ;  Smith  V.  Shirpe,  Busb.  (N.  Car.)  Hamilton  o.  Austin,  3^  Hns  (N.  Y.) 

91;  57  Am.  Dec  574;  Dooly  v.  String-  138;  Elwell  v.  Btunaide,  44  Barii.  (N. 
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XL  Ems  or  Wun — 1.  Volnntvy  or  ComjnlMiTe  Watte. — Volun. 
tary  waste  consists  in  the  commission  of  some  positive,  unreason- 
able act,  of  a  kind  likely  to  cause  injury  to  the  estate  in  remainder 
or  reversion.*  Generally,  it  is  that  kind  of  waste  which  is  done 
by  actual  design  of  the  party  committing  it.* 

%.  pemiiHive  Wut«. — Permissive  waste  consists  in  the  negligent 
or  willful  omission  to  do  what  is  required  to  prevent  injuiy  to  the 
estate.'     The  term  seems  to  include,  also,  not  only  all  destruction 

Y.)  447;  Childs  V.  Kansas  CItj,  etc.,  R.  omlnion  to  do  what  1*  required  to  pre- 

Co.   (Mo.   1891),  17  S.  W.   Rep.  954;  vent  an  injury  to  demised  premiseE,  at, 

Proffilt    V.    Henderson.   29    Mo.   31,;;  to   suffer   the    demised  premises,  or  a 

Clemencef.  Steere,  I  R.  1. 373;  53  Am.  part   thereof,   to  go   to  decay  for  the 

Dec.  631;  Cooler  on  Torts  (3d  ed.),p.  want  of  repairs.     Voluntary  or   com- 

391;  I  Minor's  Insts.  [ad  ed.),  p.  538;  missive  waste  conaists  of  injury  to  the 

Walhburnon  Real  Prop,  (.ijtb  ed.),  vol.  demised  premises,  or  some  part  thereof, 

I,  p.  146;  Injunctions,  vol.  10,  p.  817.  when  occasioned  by  iome  deliberate  or 

1.  Yool  on  Law  o(  Waste  and  Nul-  voluntary  act,  as,  for  instance,  the 
a«nce,p.3;  Cooleyon  Torte(3d  ed.},p.  pulling  down  of  a  house,  or  the  re- 
Ma  ;  Powell  V.  Dayton,  etc.,  R.  Co.,  16  moval  of  wainscots,  floors,  benches, 
Oregon 33;  8  Am.  St.  Rep.sji;  Stevens  furnaces,  windows,  doors,  shelves,  or 
V.  Rose,  69  Mich.  159.  other  things  fixed  to,  and  constituting  a 

The   placing  in  a  bam  of  a  weight  materia]  part  of,  the  freehold." 


which  is  cxceulve,  whereby  damage  to  >.  Regan  w.  Luthy,  16  Daly  (N.  Y.) 
the  barn  results.  Is  voluntary  waste.  413;  White  o.  M'Cann,  i  Ir.  C.  L.  305; 
Chalmers  v.  Smith,  153  Mass.  jGi.  Yool  on  Law  of  Waste  and  Nuisance, 


Detaching  from  a  ginhouse, and  sell'  p.  3;  i  Washburn  on  Real  Prop.  (5  th 

Ing,  the    running  gear  or   machinery  ed.),  p.  146;  a  Minor's  Insfs.  (3d  ed.), 

thereto   belonging,    suffering   the   gin  pp.  528,  543. 

house  to  be   partiallj- dismantled,  and  Permissive  waste  <■  that  arising  from 

allowing  land  to  become  forfeited  for  mere    negligence    and    want   of  care, 

non-payment  of  taxes,  are  three  acts  of  Stevens  v.  Rose,  69  Mich.  359. 

nnmuitakable  voluntary  waste.  Cannon  "To  do  or  make  watte   Includes  aa 

v.  Barry,  59  Miss.  2S9.  welt  permissive  waste,  which  Is  waste 

1.  Stevens    ti.    Rose,  69    Mich,  sra,  by  reason  of  omlssloD,  or  not  doing  (as 

See  4  Kent's  Com.  77;  3  Co.  LItt.  iifi;  for  want  of  reparation),  as  waste   by 

Bacon's  Abr.,  "Waste" (H)  i.  reason  of  commlsalon,  as  to  cut  down 

"  Waste   is  either  voluntary,  which  trees,  or  prostrate  houses,  or  the  like." 

fa  an  act  of  comtnlssloQ,  as  by  pulling  i  Co.  Inst.,  p.  145. 

down  a  house  or  cutting  down  timber;  The  buildings  constituting  the  par- 

or  It  is  permissive,  being  such  spoil  or  tlcular  estate  must  be  kept  in  repair, 

destruction  as  arises  from   omis^on  or  and  failure  to  do  so  will  be  permissive 

neglect  only,  aa  by  suffering  a  house  waste.    Schulttng  v.  SchulUng,  41   N. 

to  fall  for  want  of  necessary  repara-  J,  Eq.  130. 

tlona,  or,  as  Is  believed,  from  the  act  or  It   Is  permissive   waste   to   suffer  a 

neglect  of  strangers."     3  Minor's  Insts.  mansion  to  go  to  decay.     Cannon   v. 

(jd  ed.),  p.  528.  Barry,  59  Miss.  3S9. 

In  a  case  where  a  tenant  of  a  house.  Where  the  neglect  and  omissions  of 

from  year  to  year,  moved  out  and  closed  lessees  to  perform  their  obligations  un- 

the    premises    against    intrusion,    but  der  a  lease.  If  permitted  to  continue,  must 

within  a  few  days  thereafter  the  plumb-  eventually  result  in  the  ruin  and  destruc- 

ing  work  was  cut  out  and   stolen  by  tlon  of  its  subject-matter,  they  const!- 

peraons  unknown.  It  was  held  that  the  tute  waste.    Anderson  i'.  Hammon,  19 

waste  was  voluntary  or  commissive  and  Oregon  446  ;  30  Am,  St.  Rep.  833. 

not   pennisslve.      Regan  t>.  Luthy,  16  The  decay  and  dilapidation  of  a  fence 

Daly  (N.  Y.)  413.     "Ttie  court.  In  this  caused  by  negligence  to  repair,  on  the 

case,  ciViM^  Wash  bum  on  Real  Prop.,  part  of  adoweress,  does  not  constitute 

p.  136,  par.  3;  2  Baurter's  Law  Diet.,  permissive  waste,  It  seems,  within  the 

tit.   "Waste"  said :  "  Permissive  waste  meaning  of  the  statutes  of  Delaieart. 

consiata    In    the    negligent  or   willful  Richardsi'.Torbcrt,3Haust (Del.}!?]. 
868 
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Kind*  irf  WMiM.  WASTE.  mpium. 

arising  from  neglect  of  the  necessary  reparations,  but  also  such  as 
proceeds  from  all  casualties,  not  occasioned  immediately  by  an  act 
of  God.* 

3.  Eqnitable  Wutft. — Equitable  waste  consists  in  the  doing  of 
such  acts  as  are  not  considered  waste  at  law,  because  not  inconsist- 
ent with  the  legal  rights  of  the  party  committing  them,  but  which 
are  deemed  waste  in  equity  on  account  of  their  manifest  injury  to 
the  inheritance.*  A  bad  motive  for  doing  such  acts  is  not  neces- 
sary to  constitute  equitable  waste.' 

a.  Without  Impeachment  of  Waste. — If  a  tenant  for  life 
holds  an  estate  without  impeachment  of  waste,  but  commits  acts 
especially  destructive  to  the  inheritance,  or  acts  of  wanton  and 
malicious  mischief,  the  law  holds  that  his  legal  power  to  commit 
waste  is  being  used  unconscientiously,  and  he  may  be  restrained 
in  equity,  although  no  action  of  waste  at  law  would  lie.* 

The  intention  of  the  clause,  "  without  impeachment  of  waste," 
is  to  enable  the  tenant  to  do  many  things,  such  as  cutting  wood, 

Permleaive  wute  conalits  in  suffering  a  bid   motive  will  not  alone  enable  m 

that  to  take  place,  to  the  injurj'  of  the  to  draw  any  ■atiafaclory  line  betweca 

Inheritance,  wUct)  ordinate  care  would  what  i*  to  be  considered  malidoo*,  and 

prevent.     Coolejr    on   Torts   (id   ed.},  what  is    to    be    consldcrvd  equltaUe, 

P'3S^'  waste;  and  no  line  to  regulate  the  in- 

Tne  law  impliea  an  obligation,  on  the  terposition  of  a  court  of  cquitv  by  in- 

part  of  a  tenant,  to  use  the   premises  junction  can  well  be  drawn,  ouier  than 

leaeed  in  a  proper  and  tensntable  man-  the   recognized    and   well   esUUished 

ner,  and  not  to  expose  the  buildings  to  line  between  legal  and  equitable  waste, 

ruin  or  waste  bj  acts  of  omisston  or  The  application  of  this  to  tlie  facts  ol 

commlsgion.     Powell   v.  Dayton,  etc.,  particular    cases    may    sometimes  be 

R.    Co.,    i6    Oregon    33;   8  Am,  St.  attended  with  difficulty;  but  (be  priad- 

Rep.351.  pie  on  which  the  line  is  to l>e  traced ii 

1.  4  Kent's  Com.  77;  3  Co.Litt.  148;  known  and  inTariable." 

Bacon's  Abr.,"WBste"  (H)  1.  4.  Yool  on  Law  of  Waste  and  Nni> 

"  Thus,  it  is  permissive  waste  if  the  sance,  p.  i.^;  10  Bacon's  Abc„  p. 468;! 

tenant  suffers  the  sea  wall  to  be  In  de-  High  on  Injunctions  (3ded.)^o;  Bilier 

cay,soaB,b7theflowlngandreflowingof  v.  Sebright,  13  Ch.  DIt.  179;  49  L.J. 

the  sea,  the  meadow  or  marsh  becomes  Ch.  65 ;  41   L.  T.  614;  38  W.  R.  177; 

sedgy  and  unprofitable."  3  Minor's  Instl.  Vane  v.  Bernard,  i  Salk.  161;  ClemcDl 

(3d  ed.),  p.  543.  v.  Wheeler,  35  N.  H.  361. 

1.  3  Story'sEq.  Jur.dtth  ed.),49i5;  "So   If   there   be  a   tenant  for  life 

I   High  on  Injunctions  (3d  ed.)  rao;  3  without  impeachment  for  waste,  and  he 

Minor's  Insts.  (id  ed.)  543;   Imjukc-  should  pull  down  houses,  or  do  other 

TioNs,  vol.  10,  p.  814.  waste  wantonly  or  malicioasly,  a  court 

9.  In  Turner  v.  Wright,  19  L.  J.  Ch.  of  equity  would  restrain  him ;  for  It  it 
598,  Campbell,  L.  C,  said ;  "  But  equi-  said  a  court  of  equity  ought  to  modet- 
table  waste  is  that  which  a  prudent  ate  the  exercise  of  such  a  power,  and 
man  would  not  do  in  the  management  fre  bone  fublieo  restrain  extraragsnt 
of  his  own  property.  This  court  may  humorous  waste.  Upon  this  gronnd, 
interfere  where  a  man  unconscientious-  tenants  for  life  without  impeachment 
ly  exercises  a  legal  right  to  the  prejudice  for  waste,  and  tenants  in  tall,  after  po- 
of another;  and  an  act  may  in  some  slbility  of  issue  extinct,  hare  been  re- 
sense  be  regarded  as  unconscientious,  strained,  not  only  from  acts  of  waste  to 
if  it  be  contrary  to  the  dictates  of  pru-  the  destruction  of  the  estate,  but  sin 
dence  and  reason,  although  the  actor,  from  cutting  down  trees  planted  for  tbe 
from  bis  peculiar  frame  of  mind,  does  ornament  or  shelter  of  Uie  preinlus- 
the  act  without  any  malicious  motiTc,  In  all  such  cases,  the  party  is  deemed 
.  ,  .  The  presence  or  absence  of  guilty  of  a  wanton  and  uncomdenlioas 
864 
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Opening  new  mines,  etc.,  which  would  otherwise,  at  the  common 
law,  amount  to  waste  ;  but  the  words  are  not  to  be  treated  as  im- 
porting a  license  to  destroy  or  injure  the  estate,  but  to  do  all  rea- 
sonable acts  consistent  with  the  preservation  of  the  estate,  which 
otherwise  in  law  might  be  wasted 

No  particular  form  of  words  seems  to  be  required  to  make  an 
estate  dispunishable  of  waste.*  And  if  the  estate  is  made  dis- 
punishable of  waste,  permissive  waste  of  the  life  tenant  is  excused,* 

In  several  instances  estates  granted  "in  strict  settlement,"*  or 

«buH  of  his  rights,  ruinous  to  the  In-  containingarescrvBtion  in  these  words: 

tet«*U   of   other    parties."     i   Storj^'s  "  ReHrving  all  the  right,  title,  ftnd  )n- 

Eq.  Jur.  (13th  ed.),  4  9)5-  terest  In  and  unlo   the  above    named 

1.  In  Slevens  v.  Rose,  6g  Mich.  359,  land  and  buildings,  for  and  during  my 
the  court,  by  Long,  J.,  said:  "But  these  natural  life,"  does  not  reserve  to  the 
words  do  not  operate  as  a  license  to  tenant  for  life  the  right  to  cut  down 
the  teuADt  to  dectro;  the  estate,  or  to  and  sell  wood  and  timber.  Webster  v. 
commit  malicious  waste,  such  as  cut-  Webster,  33  N.  H.  i S ; 66  Am .  Dec. 705. 
ting  down  fruit  bearing  trees,  or  trees  I.  Duncombe  v.  Felt,  81  Mich.  332. 
irhlch  serve  for  shade  or  ornament.  If  4.  If  an  ezecutorj  trust  for  the  set- 
be  1*  tenant  'without  impeachment  of  tiement  of  freehold  estates,  "  in  strict 

waste'  he  has  the   same   right   tc        -  -— ■-      -■■>    '■ -^" 

timber,  work  mines,  etc.,  for  his 

u«e,  as  the  owner  of  the  inheriit 

but  those  words  do  not  justify  him  in  take  life  estates,  the  use  of  the  words 

demolishing  the  buildings,  or  doing  that  "  in  strict  settlement  "does  not  make  the 

which  operates  m  destructive  or  ma-  tenants  tor  life  dispunishable  of  waste. 

licious  waste."  Stanley  v.  Coulthurst,  L.  R.,  lo  Eq. 

a.  Webster  v.  Webster,  33  N.  H.  11 ;  339;  39  L.  J.  Ch.  650;  18  W.  R.  969; 

66  Am.  Dec.  705.  33  L.  T.  N.  S.  761.     In  this  case,  Mal- 

"To  have  and  lo  hold,  and  to  use  and  lins,  V.  C.,sald :  "The general  doctrine 

control  as  the  lessee  thinks  proper,  for  ofthecourt  lE.that wherelbeexecutor/ 

his  benetit  during  his  natural  life,"  are  trust  is  in   such  a  form  as  would  give 

words  which  clearly  import  a  leasing  the  first  taker  an  estate  of  Inheritance, 

for  life  without  impeachment  of  waste,  but  the  general  object  of  Ihe  trust  cao 

Stevens  v.  Rose,  69  Mich.  359.  only  be  effected  by  cutting  down  that 

In  Goodrlght  v.  Barron,  11  East  310,  estate  to  an  estate  for  life,  as  in  Leon- 

a  will  was  executed  with  this  clause :  ard  v.  Earl  of  Sussex,  z  Vern,  ^36,  and 

"Also,  1  give  and  bequeath  to  my  wife,  all  that  long  line  of  cases  referred  to  in 

Elizabctli,  whom  I  Likewise  make  my  Featne    on   Contingent    Remainders, 

sole  executrix,  all  and  singular  my  lands,  in  which   the  general  intention   could 

messuages  and  tenements,  by  her  freely  only  be  effected  by  limiting  estates  to 

to  be  possessed  and  enjoyed."   In  an  the   issue  as  purchasers,  there  the  life 

action   of  ejectment,  the  court,  in  ref-  estates   are  made    unimpeachable  for 

erence  to  this  clause,  by  Ellenborough,  waste.     But  no  one  could  suppose  that 

J^  said:  "But   these   words   may  have  if  a  testator  were  to  direct  a  settlement 

been  meant  to  ^ake  her  dispunishable  to  be  made  on  A  for  life  with  remain- 

of  waste,  fnr  which,  as  tenant  for  life  der  to   his    issue,  without  adding  the 

only,  she  would  have  been  liable.    .    .    .  words  'in  strict  settlement,'  A  would 

If  the  words,'duringher  life,' bad  been  be  impeachable  for  waste;  but  that  If 

added,  that  would  have  made  the  Intent  the  testator  bad  directed  a  settlement 

clear  in  one  way."  in  precisely  the  same  terms,  but  added 

A  conveyance  by  quitclaim,  releasing  the    words    'in    strict  settlement,'    A 

all  right  to  the   premises  to  another,  would  be  unimpeachable  of  waste.   On 

during  the  grantor's  life,  leaves  the  life  the  contrary,  in  my  opinion,  the  addi- 

estate  subject  to  impeachment  for  waste,  tion  of  the  words  *in  strict  settlement' 

unless  there  is  an  express  provision  to  would   rather  cut  down   than  enlarge 

the  contrary.    Chase  v.  Hazelton,  7  N.  the   measure  of  ownership  to  be    al- 

H.  171.  lowed  to  the  tenant  for  life."     See  also 

A  deed  conveying  land  in  fee  simple  Davenport  v.  Davenport,  33  L.  J.  Ch. 
aS  C.  of  L.— j5                        866 
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with  restraint  on  anticipation,  have  been  held  to  be  impeachable 
of  waste.* 

d.  Ornamental  AND  Shade  Trees. — The  common-Uw  courts 
refused  to  grant  relief  for  waste  committed  by  the  destruction  of 
ornamental  and  shade  trees,  or  very  young  trees,  and  those  seek- 
ing such  relief  were  compelled  to  go  into  courts  of  equity,  which 
now  enjoin  such  destruction,  on  the  ground  that  it  constitutes 
equitable  waste.' 

£.  Timber  and  Undergrowth. — The  destruction  of  timber* 
and  undergrowth*  may  also  be  prevented,  on  the  ground  that  it  is 
equitable  waste. 

d.  Destruction  of  Buildings. — Pulling  down  the  mansion 
house,'  or  other  houses  or  buildings  on  the  estate,*  arc  other 
instances  of  waste,  against  which  relief  may  be  had  in  equity, 
although  there  may  be  no  remedy  at  law. 

e.  Parties  Having  Equitable  Rights  Only. — Another  in- 
stance  of  equitable  waste  is  where  the  party  aggrieved  has  equi- 
table  rights  only ;  and  it  has  been  said  that  courts  of  equity  will 
grant  an  injunction  to  stop  waste  more  readily  where  there  is  a 
trust  estate.''  Thus,  in  the  case  of  mortgages,  if  the  mortgagor 
or  mortgagee  in  possession  commits  waste,  or  threatens  to  com- 
mit it,  an  injunction  will  be  granted,  although  there  is  no  remedy 
at  law.* 

4.  CoUudTe  Waste. — If  waste  be  of  such  a  nature  that  there  is 
no  remedy  at  law,  but  a  bill  for  an  account  will  lie,  as  where  the 
waste  has  been  committed  by  collusion  and  fraud  between  the 

33;  9  L.  T,  N.  S.  370 ;  lo  Inr.  N.  S,  35 ;  Madd.  ng;  Bubb  c.  YelTerWn,  L.  R, 
II  W.  R.  6;  I  H.«M.77S;3N.R.  36.  10  Eq.  465;  40  L.  J.  Ch.  38;  18  W.  R. 
1.  In   Clive   v.   Cllve,   L.   R.,  7  Cb.     1146;  Packingtoa's  Case,  3  Atk.  3i«; 


App.  Ca»,  433 ;  41  L.  J.  Ch.  386;  20  W.  Morris  v.  Morris,  15  Sim.  503 ; 

R.  477;i6L.  T.  N.  S.  409,  James,  L.  J.  Ch.  N.  S.aoi;   11  Jur.   i^S;  Marier 

J.,  said  :  "The  testator  has  directed  the  v.  Marker,  9  Hare  i:  lo  L.  J.  Ch.  N. 

truBtees  to  settle  the  propertji'  on  his  S.  246;  15  Jur.  663;  Wombwell  f.  Bd- 

grand  da  ug  ill  er   for   her   separate   use,  asyse,  6  Ves.  no;  Dounshire  !■.  Saodji, 

■without  power  of  anticipation,  and  has  6  Ves.  107;  Day  n.  Merry,  16  Yes, Jr. 375; 

expresslj' authorized  them  to  give  power  2  Minor's   InslB.  (3d  ed.)  544;  t  High 

toher  husband  to  commit  waste,  but  has  on  Injunctions  (3d  ed.),  4{  (ei-683. 

authorized  nothing  of  the  kind  with  re-  S.  Duncombe  i'.  Felt,  81  Mich.  331; 

spect  to  the  granddaughter  herself.     It  Stevens  v.  Rose,  69  Mich.  159. 

appears  to  me  difficult  to  conceive  how  t.  Aston  v.  Aston,  1  Ves.  264;  Brjd- 

a  power  to  commit  waste  can  exist  con-  ges  z:  Stephens,  6  Madd.  179. 

sistentlj  with  a  restraint  on  anticipa-  H.  Vane    v.    Barnard.  2   Vern.  738; 

tion.    The  very  object  of  the  restraint  Prec.  Ch.  454;  Gilbert's  Eq.  Rep.  la?; 

Is  to  protect  the  property  against  the  i  Eq.  Abr.  399;  I  Salk,  161. 

husband,  but  if  the  power  to  commit  6.   Aston  v,  Aston,  i  Ves.  163  ;  I*"'' 

waste  was  given,  all  the  timber  on  the  v,  Somerville,  3  Eq.  Ab.  739. 

estate  might  be  swept  away  to  pay  the  T,  Robinson  1'.  Litton,  3   Atk.  209; 

husband's  debts."  Garth  v.  Cotton,  i   Dick,  183;  i   Ves. 

3.  Chamberlayne  v.  Dummer.  i  Bro.  553 ;  Stansfield  v.  Habergham,  lO  Vet. 

CO.  166;  3  Bro.  CO.  548;  Aston  I'.  377;  2   Story's  Eq.  Jur.,  jg't;  '  Mi- 

Aston,  I  Ves.  263;  Packington  t.  Pack-  nor"*  Insis.  (2ded.)  343. 

Ington,  Dick.  loi;  Williams  t>.  M'Na-  B.  Fnrrant    v.    Lovell,   3  Atk.   713; 

mara,  8  Ves.  70;  TamworthT.  Ferrers,  Humphreys  v.  Harri!«n,  i  J.  &  W,58i; 

6  Ves.  419;  Lushington  v.  Boldero,  6  3  Story's  Eq.  Jur.  (13th  ed.)i  i  914- 
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owner  of  the  particular  estate  and  the  remainderman,  it  is  called 
collusive  waste.* 

Where  the  waste  was  alleged  to  have  been  committed  by  the 
tenant  for  life,  who  was  also  the  remainderman  in  fee  at  the  time, 
the  charge  of  collusion  was  held  not  to  be  supported,  the  tenant 
having  laid  out,  upon  permanent  improvements  of  the  inheritance, 
a  sum  far  in  excess  of  that  realized  by  the  acts  of  waste.* 

8,  Eventual  Waste. — Eventual  waste  may  be  defined  to  be  that 
done  by  an  admitted  particular  tenant,  after  the  institution  of  a 
suit  involving  the  title,  or  a  partition  suit.' 

6.  Keliorating  Waita.  —  Meliorating  waste  is  an  act  which  in- 
creases the  value  of  an  estate,  but  which  damages  the  inheritance 
by  increasing  the  burden  upon  it,  or  by  impairing  the  evidence  of 
title* 

m.  Wabtz  DuTntsiniHil)  tbok  Tbbvam.  —  Waste  is  distin- 
guished from  trespass  in  that  the  latter  is  committed  by  strangers 
to  the  title,  who  have  no  right  of  possession,  and  consists  usually 
of  one  or  more  distinct  acts  of  destruction.* 

1.  In  Garth  v.   Cotton,  i  Ves.  ^14,  a  tsge  of  his  Own  wrong  bj  taking  the 

tenant    lor    ninetj-nlne    yea,TS,    if   he  timber  thus  cut. 

should  to  long  live,  without  impeach-  S.  Birch   Wolfe  v.  Birch,  18  W,  R. 

tnent  of  waste,  except  voluntary  waste,  594 ;  L..  R.,  9  Eq.  683. 

remainder  to  trustees  to  preserve  con-  S.  Duvall  v,  Waten,  1  Bland  (Md.) 

lingent   remainders,  remainder  to  his  569;  t8  Am,  Dec.  350. 

first  son  In  tall,  remainder  to  A  in  fee,  4.  Green  v.  Cole,  i  Wm.  Saund.  159; 

having   no   son  at  the   time,   colluded  Simmons  v.  Norton,  7  Bine.  640;  10 

with   A   to  fell  the  timber,  and  divide  E.   C-    L.   273;     Vfild   v.   Straddling, 

-with   him  the   proceeds.     The    tenant  Finch    135;   Ligo  v.  Smith,  1   Vern. 

■ftcrward  had  a  son,  who,  as  owner  of  263;  MolUneux  t.  Powell,  3  P.  Wms. 

the  ioheritance,  was  held  to  be  entitled  zffln;  Barry  r.  Barry,  i  J.  &  W.e^i; 

-  what  A  so  received.    In  this     Leeds  ti.  Amher-    -   "'-    »»-— ^- 


CMc,  the  court,  by  Hardwicke,  L.   C,    t,  Morris,  3  De  G.  &  J.  333  ;   Coppin- 
■•     ■■  "   ■   this  was  a  collusion   with     ger  f.  Gubblni,  3  J,  &  L.  '     " 

lerman.     Where    a     legal     304 ;  Doran  v.  Carri 
acquired  by  collusion,  this  court 
cl^ll   enjoin    or    give    a    recompense. 


■aid  :  "  But  this  was  a  collusion  with  ger  v.  Gubblns,  3  J,  Sc  L.  397;  9  Ir.  Eq. 
the  remainderman.  Where  a  legal  304;  Doran  v.  Carrol],  11  Ir,  Ch.  397; 
rightisacqulred  by  collusion,  this  court     Yool  on  Law  of  Waste  and  Nuisance, 


rill  adhere,  as  far  as  1  can,  to  the  B.  DlaUUKnlilisd  from  TrMMM.— See 

rule  aqHilns  sequilar  legem;    though  Injunctions,  vol.  10,  p.  817  , 

till  the  remainder  Is  vested,  no  action  In  Lander  v.  Hall,  69  Wis,  326,  the 

of  waste  lay,  yet  a  remedy  Is  given."  court,  by  Cole,  C.  J.,  said  :  "  It  will  be 

In  Williams  v.  Bolton,  i  Cox  72,  the  observed  that  only  one  wrongful  act  U 

))artlciiUr  estate  and  the  remainder  in  complained  of,  which  was  committed 

fee  were  united   in  the   same   person,  by  parties  who  were  strangers  to  the 

who,  so  to  speak,  colluded  with  himself'  title,  and  had  no  right  of  possession, 

in  his  double  character.    The  case  was  It  was  a  naked  trespass,  and  the  parties 

as  follows:  B.  was  tenant  for  life   in  guilty  of  the   tort  were   merely  trea- 

possession  of  the  estate,  remainder  lo  passers," 

his  first  and  Other  sons  in  tail,  re-  In  Duvall  r.  Waters,  i  Bland  (Md.) 
mainder  to  O.  for  life, remainder  to  O.'a  569;  18  Am.  Dec.  350,  the  court,  by- 
first  and  other  sons  in  tail,  remainder  Bland,  C,  said  :  "  In  general,  waste  is 
to  B.  in  fee.  O,  had  a  son,  who  died  an  the  abuse  or  destructive  use  of  prop- 
infant.  B.,  relying  perhaps  on  O.  con-  erty  by  him  who  has  not  an  slwoluie, 
tlnuing  childless,  and  having  no  child  unqualified  title.  And,  in  general, 
of  bis  own,  committed  waste,  but  after-  trespass  is   an   injury,  or   use  without 
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IV.  Waste  DinnreuiSHlD  ntos  Detabutit. — The  term  waste, 
when  confined  to  its  strict  technical  meaning,  may  be  said  to  be 
distinguished  from  the  term  devastavit,  as  that  word  is  used  in 
legal  terminology,  the  term  devastavit  being  used  to  denote  the 
wasting  of  an  estate  by  the  executor  or  administrator,  whether 
real  or  personal.' 

V.  What  ComriTtrTM  Wastx — 1.  In  GenBral. — The  criterion  of 
waste  is,  do  the  acts  complained  of  do  a  lasting  damage  to  the 
freehold  or  inheritance,  and  tend  to  the  permanent  loss  of  the 
owner  in  fee,  or  to  destroy  or  lessen  the  value  of  the  inheritance.* 

While  this  criterion  is  uniform,  its  application,  depends  upon 
the  condition  and  usages  of  the  place  where  it  is  to  be  niad& 
Thus,  many  acts,  which  in  England  would  constitute  waste,  are 
not  considered  as  such  in  the  United  States,  owing  to  the  difference 
in  the  condition  of  the  two  countries.* 

"  The  distinction  between  waste  and  Washbum   on   Real   Prop,   (stfa  ed.}, 

trespaBS  condsts  in  the  former  being  p.  147.                  * 

the  abuse  or  destructive  use  of  prop-  That  onlj"  is  to  be  considered  waste 

ertj  bj  one  who,  while  not  possessed  of  which  Is  subttantiallT  an  injury  to  the 

the  absolute  title  thereto,  has  yet  a  right  inheritance.     Therefore,  if  tlie  jurj,  in 

to  its  legitimate  use ;  trespass  being  an  an  action  of  waste,   find  insigiiificaat 

injury  to  property  by  one  who  has  no  damages,   judgment  shall  be  arretted, 

right  whatever  to  its  use."     i  High  on  Sheppard     -v.     Sheppard,     a     Hayw. 

Injunctions  (3d  cd.),  4  650.  (Tenn.)  381. 

1.  See,  for  a  definition  of  devastavit.  In  an  action  by  the  owner  of  the  fee. 
Executors  ahd  Administrators,  against  the  owner  of  the  life  estate,  to 
vol.  7,  p.  3*5.  enjoin  the  commission  of  waste  hy  cut- 
in  a  Massachusetts  case,  the  same  ting  timber,  the  court  instructed  the 
distinction  was  taken  In  elfect,  a  statute  jury  as  follows :  Waste  is  whatever  does 
having  provided  that  "the  supreme  ju-  alastingdamage  to  the  inheritance,  and 
dicial  court  shall  have  exclusive  juris-  tends  tothepermanentlosaoftheowaer 
diction  of  all  actions  of  waste,  and  all  in  fee,  or  to  destroy  or  lessen  the  value 
actions  of  the  case  111  the  nature  of  of  the  inheritance.  So  what  might  be 
waste,"  and  the  court  said:  "We  can-  for  the  good  and  convenience  of  the 
not  doubt  that  it  [the  statute)  applies  tenant  for  life,  by  clearing  parts  of  tbe 
solely  to  the  action  of  waste  technically  land,  might  at  the  same  time  be  to  the 
known  as  such  — the  action  of  waste  permanent  iocs  of  the  owner  in  fee  sim- 
given  to  the  reversioner,  or  him  who  pie,  and  consequentlj  waste.  If  the  jury 
has  the  Immediate  remainder,  against  believe  that  the  contemplated  cnltinf, 
a  tenant  for  life  or  years,  for  the  recov-  ifdone,  would  lessen  the  value  of  tbe  fee 
ery  of  the  place  wasted,  with  treble  after  the  death  of  the  life  tenant,  thej 
damages,  as  authorized  by  the  ancient  should  find  for  the  plaintiff;  if  not,  then 
Englieh  statutes,  and  recognized  as  for  the  defendant.  It  was  held  that  the 
adopted  into  our  code,  but  now  modi-  instruction  was  a  correct  enunciation  of 
Bed  and  regulated  by  Massachusetts  the  law,  on  the  subject  of  waste.  M 
Rev.  Stat.,  ch.  loj."  The  court  also  recognized  in  the  f7iiiVn/ S/afcj.  Daw 
held  that  the  statute  did  not  apply  to  son  v.  CofTman,  a8  Ind.  110. 
an  action  against  an  executor  or  ad-  B.  Appllcatloii  of  Law  of  Wuta  DlflWi 
tnlnistrator,  for  wasteful  management  In  United  States  and  Bntfand.— 3  Dane's 
of  the  property  of  his  testator  or  In-  Abr,  131 ;  Pynchon  v-  Steams,  11  Met 
testate.  Wilbur  -v.  Wilbur,  7  Met.  (Mass.]  304 ;  45  Am.  Dec.  107;  Kecler 
(Mass.)  149.  V.  Eastman,  11  Vt.  393;  Jackson  v. 
a.  McGregor  11.  Brown,  10  N.  Y.  Tibbits,  3  Wend.  (N.  Y.)  341 ;  Jsckson 
114;  King  -v.  Miller,  99  N.  Car.  583;  v.  Brownson,  7  Johns.  (N,  Y.)  J17;  \ 
Protfitt  V.  Henderson,  JO  Mo.  335;  Am.  Dec.  3j8;  Kidd  u,  D en n lion,  6 
Alexander  v.  Fisher,  7  Ala.  514;  Wa-  Barb.  (N.Y.)  9;  BIwell  v.  Burnslde.  44 
plea  V.  Waples,  1  Harr.  (Del.)  381;  i  Barb.  (N.  Y.)  447;  Chase  r.  Huelton, 
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Therefore,  the  word  "  waste  "  is  not  an  arbitrary  term  to  be  applied 
inflexibly,  without  regard  to  the  quantity  or  quality  of  the  estate, 
the  nature  and  species  of  the  property,  or  the  relation  to  it  of  the 
person  charged  to  have  committed  the  wrong  ;*  and  the  question 

7  N.  H.  177 ;  note  to  Miles  v.  Miles,  31  struction  of  timber,  the  law  must  nec- 
N.  H.  147;  64  Am.  Dec.  361;  Drown  euarity  be  varied  in  Ihiscountry  from 
V.  Smith,  S3  Me.  141  ;  Ward  v.  Sbep-  the  English  doctrine.  There,  we  could 
Mrd,  3  Ha;w.  (N.  Car.)  383;  3  Am.  not  well  conceive  of  the  destruction  of 
bee.  635-  Shine  v.  Wilcox,  i  Dev.  &  B,  timber  without  attaching  to  it  the  idea 
Eq.  (N.  Car.)  631 ;  Sajers  v.  Hoskinson,  of  an  injurj  to  the  estate  ;  as  timber  U 
no  Pa.  St.  473;  Cannon  v.  Barrj.  (9  scarce,  and  forest  trees  are  planted  and 
HUi.289;  McCordi'.  Oakland  Quick'  raised  for  fuel  and  for  timber,  it  Is  of 
•ilver  Min.  Co„  64  Cal.  134;  49  Am.  too  much  value  to  permit  Its  unneces- 
Rep.  686 ;  Proffitt  v.  Henderson,  39  Mo.  sary  destruction.  That  not  being  the 
31s;  Bond*.  Lockwood,  33  III.  »i».  state  of  things  here,  but  on  the  con- 
In  King  V.  Miller,  ^  N.  Car.  583,  trary,  aa  a  benefit  often  results  to  the 
thecourt.bj  Smith,  C.  J., said: "While,  estate  from  clearing  away  the  timber. 
In  its  essential  elements,  waste  is  the  it  would  be  absurd  to  apply  tbe  rigid 
same  in  tbis  country  and  in  England,  principlesof  the  English  law  to  a  state 
being  a  spoil  or  destruction  In  houses,  of  things  wholly  variant  from  theirs." 
trees,  and  the  like,  to  tbe  permanent  Waste  is  a  spoiling  or  destro3-ing  of 
injury  of  the  inherilance,  yet.  In  respect  the  estate  with  respect  to  buildings, 
to  acts  which  constitute  waste,  the  rule  wood,  or  soli,  to  the  lasting  injury  of 
that  governs  In  a  new  and  opening  the  inheritance;  but  the  acts  done  or 
land,  covered  largely  with  primeval  permitted  that  constitute  such  injury, 
growth,  must  be  very  different.  Where  differ  according  to  the  condition  of  the 
the  proportions  of  arable  and  wood-  country.  The  clearing  of  land  by  a 
land  are  adjusted  to  give  the  greatest  life-tenant  is  waste  in  England,  but  Id 
value  to  the  farm  in  its  present  condl-  this  country,  It  Is  left  for  the  jury  to 
tion,  a  conversion  of  one  kind  Into  an-  say  whether  the  life-tenant  has  dealt 
other  may  be  In  Itself  a  waste  com-  with  the  land  in  a  husbandman -I  ike 
mttted,  while  here  the  clearing  of  the  manner,  and  has  observed  the  proper- 
forest  growth,  and  fitting  the  virgin  tions  of  cleared  and  woodland  as  a  pru- 
•oil  which  it  covers,  for  cultivation,  dent  owner  In  fee  would  in  the  man- 
which  Is  ordinarily  an  improvement  agement  of  his  own  land.  Sherrill  t: 
most  valuable  to  the  property,  and  Is  Connor,  107  N.  Car.  630. 
not,  nor  can  it  be,  injurious  to  the  sue-  The  fact  that  a  large  portion  of  In- 
ceedlng  estate  In  fee."  diana  consists  of  vast  forests,  requiring, 
'  '  '  nson  V.  Johnson,  3  Hill  Eq.  in  the  advance  of  improvcmenU  and 
377;  39  Am.  Dec.  73,  tbe  tbe  increase  of  population,  that  these 
.  by O'Neall, J.,said:  "According  forests  should  be  turned  into  cultivated 
to  English  authorities,  cutting  down  fields,  makes  the  rule  of  the  common 
woodland,  interspersed  as  our  forests  law,  that  the  cutting  of  a  standing  tree 
universally  arc  with  timber  trees.  Is  waste,  wholly  inapplicable  in  that 
would  be  waste.  But  there  has  been  state.  Dawson  v.  Coffman,  38  Ind.  3lo. 
tome  modification  of  this  rule  In  ibis  The  common-lawdoclrlneas  towastc 
State."  can  have  no  application  to  the  mem- 
As  the  law  of  waste  in  England  bers  of  a  b«nd  of  Indians,  occupying  a 
varies  and  accommodates  itself  to  the  large  tract  of  wild  land  \n  Indiana, 
varying  wants  and  situations  of  the  dlf-  granted  to  Ihem  by  the  United  Sialei. 
ferent  cflunties  of  that  country,  so  the  It  is  competent  for  them  to  change  the 
taw  of  waste,  in  its  application  here,  forest  Into  cultivated  Gelds,  to  build 
varies  and  accommodates  itself  to  the  bouses  on  the  land,  to  occupy  and  cul- 
sltuation  of  our  new  and  unsettled  tivate  It  in  convenient  portions,  and  In 
country.  Findlay  v.  Smith,  6  Munf.  short,  to  use  it  as  a  prudent  farmer 
(Va.)  134;  8  Am.  Dec.  733.  would  his  own  land.     Wheeler  v.  Me- 

In  Owen  u.  Hyde,  6  Yerg.   CTenn.)  shing-go-me-sia,  30  Ind.  403, 

314;  37    Am.   Dec.  467,  the  court,  by  1.  McCord  v.   Oakland   Quicksilver 

Green,  J.,  said  :  "In  respect  to  the  priv-  Min.  Co.,  64  Cal.  134^49  Am.  Rep.  686. 

liege  of  a  tenant  for  life,  in  the  de-  To  remove  timber  prostrated  by  a 
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as  to  whether  it  has  been  comniitted  isoneof  facttobedetennined 
by  the  jury.' 

To  constitute  waste,  the  acts  complained  of  must  either  dimin- 
ish the  value  of  the  estate,  or  increase  the  burdens  upon  it,  or 
impair  the  evidence  of  title  of  him  who  has  the  inheritance,* 

Destruction  occasioned  directly  by  the  act  of  God,  or  ol  a  pub. 
lie  enemy,  without  any  default  on  the  tenant's  part,  does  notcon- 
stitute  waste." 

2.  Timber. — Trees  are  parcel  of  the  inheritance,  and  general 
ownership  in  them  remains,  therefore,  in  the  proprietor  of  the  in- 
heritance ;  if  they  are  severed  by  the  tenant,  or  any  other  person, 
or  by  tempest  or  otherwise,  they  belong  to  the  owner  of  the  in- 
heritance,* But  a  tenant  for  life  or  years  is  entitled,  of  common 
right,  to  take  prudently  sufficient  estovers,  unless  restrained  by 
particular  covenants,  or  exceptions  in  the  lease ;  but  not  to  sell 
the  timber.* 

tempMt  fs  not  waate,  where  the  timber  alleged  Injurlec,  it  vbb  held  that  whflh- 

U  valueleM,  but    it  In   fact  an  ameli-  er  the    acta    the  defeTiitant  did  reiltj 

oration,  and  In  such  case  the  technical  cauted    lnjur7    to    the     revenion,   or 

doctrine   of  waste   which   p^e^■aila   in  whether  they  were  reasonable  for  the 

^nWoHi/ would  not  apply.     Houghton  enjoyment   of   the  pre miaes  according 

V.  Cooper,  6  B.  Mon.  (Ky.)  381.  to  the  buaineM  which  waa  earned  on, 

1.  Taat*  A  Qnaatlan  of  Fact  for  tlw  could  not  be  determined  as  a  queition 

Jury. — Drown  v.  Smith,  51   Me.   141;  or  law,  but  was  rather  a  matter  of  Tact, 

King  V.  Miller,   99N.Car.s83;   Web-  and,  as  such,  waa  a  question  for  the  jury. 

Bter  t.  Webster,  33  N.   H.   18;  66   Am,  Agate  u.  Lowenbein,  57  N.  Y.  604. 

Dec.  705;  McCulIough  v.  Irvine,  13  Pa.  Wbat  is  waste  Is  properly  a  question 

St.  438 ;   HastingB    v.    Cmnckleton,  3  o!   law,  and   the  facts  which  may  be 

Yeates  (Pa.)  361 ;  Lynn's  Appeal,  31  held  at  law  to  constitute  waste  are  lo 

Pa.  St.  46;  72  Am.  Dec.  721;  kidd  v.  be  passed  upon  and  determined  br  a 

Dennlson,  6  Barb.  {N.  Y.)   9;  Jackson  jury.     A  court  of  equity  will  not  inter- 

V.  Brownson,  7  Johns.  (N.  Y.)   327;   5  fere  with,  or  restrain,  a  suit  for  thatob- 

Am.  Dec.  3(8;   Harder  t.  Harder,  36  ject     Van   Syckel   v.  Emery,  18  N.J. 

Barb.    (N.    V.)     409;      McGregor    v.  Eq.  387. 

Brown,  10  N.  Y,  114;  Jackson  v.  Tib-  S.  Huntley  r.Rusaell,  130^8.573;  1 
bits,  3  Wend.  {N.  Y.)  341;  Morehouse  Bl.  Com.  jSi;  j  Dane  Abr.  115;  i 
IT.  Cotheal,  21  N.  },  L.  521;  Keeler  v.  Washburn  on  Real  Prop,  (sth  ed.), 
Eastman,  II  Vt.  J93;  Proffitt  v.  Hen-  p.  147;  Injunctions,  vol.  10,  p. SiS. 
derson,  29  Mo.  3251  Davis  v.  Gilliam,  >.  2  Minor's  Inste.  (2d  ed.),p.539; 
5  Ired.  Eq.  (N.Car.)  308;  Pynchon  v.  Injunctions,  vol.  10,  p.  824. 
Stearns,  11  Met.  (Mass.)  304 ;  45  Am.  4.  2  Minor's  Insts.  530.  See  also  Far- 
Dec.  207;  Crockett  V.  Crockett,  2  Ohio  rington  v.  Birdsall,  t  Wkiy.  Dig.  (N. 
St.   180;   Machen  v.   Hooper,    73  Md.  Y.)  421. 

342;    Injunctions,    vol.    10,    p.   818;  D.  TaMng  SatOT«n  U  Rot  WmU.— 

C^LRSTioNH  OF  Law  AND   Falt,  vol.  3  Co.  Lilt.  339;  Let   V.  AlstoD,  1  Ves, 

19.  p.  598.    See  also  Eysaman  v.  Small,  Jr.  78;  2  Minor's  Insts.  531;  Loudon  d. 

61  Hun(N.Y.)6i8;  isN.Y.Supp.  )88.  Warfieid.s  J.  J.MarBti.(Ky.)  196;  Har- 

A   lease    authorized    the    lessee    to  ris  w.    Goslin,    3     Harr.   (Del.)    340; 

malceany  Insidealterations  to  Iheprem-  Clemence  v.    Steere,  1    R.I.  27a;   53 

Ises     that    be    might     think     proper.  Am.   Dec.  6ai ;  Alexander  tf.  Fisher, 

provided  the  same  did  not  injure  said  7  Ala.  514;  Estates,   vol.   6,  p.  883; 

premises.    The  assignees  of  the  lessee  Estovers,  vol.  7,  p.  33;  Injunctions 

made     extensive     alterations,     taking  vol.  to,  p.  823. 

down  and  removing  a  number  of  parti-  Where  no  custom  is  alleged  of  a  ten- 


tions  and  doors,  gaa  fixtures,  chande-  ant's  power  to  cut  down  timber,  it 
Hers,  etc.  In  an  action  by  the  lessors  must  be  taken  according  to  the  com- 
against  the   tenant,  to  recover  for  the     mon  law,  by  which  he  has  no  power 
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The  tenant  may  not  only  cut,  but  sell,  timber,  however,  where 
to  clear  the  land  is  worth  more  than  the  timber  and  wood  upon 
it,  so  that  cutting  timber,  instead  of  being  an  injury  to  the  inher- 
itance, enhances  its  value.^  If  the  cutting  of  timber  can  be  jus- 
tified as  good  husbandry,  therefore,  it  is  immaterial  that  the 
tenant  profits  by  its  sale.'  And  land  may  be  cleared  for  cultiva- 
tion, without  the  commission  of  waste,  if  sufficient  timber  for  the 

over  It.     Edwmrda  v.  Heather,  Sel.  Cb.  trees    growing  on    the   premltes,   the 

C*s.  3-  right  must  be  exercised  in  a  prudent 

A  tenant  for  life  of  a  rarm  of  one  manner.  Rutherford  v.  Aiken,  3 
hundred  and  dity- five  acres,  is  not  en-  Thomp.  &  C.  (N.  YO60.  In  this  case, 
titled  to  Grebote  (or  the  dwelling  of  a  the  court,  bj  Miller,  J.,  said;  "It  ia 
farmer  or  laborer  in  addition  to  Hre-  manifeBt  from  the  findings  of  fact, 
bote  for  the  mansion.  Sarles  v.  Sarles,  that  green  IrecB  were  cut  for  fuel, 
3  Sandf.  Ch.  (N.  Y.)  604.  But  a  ten-  while  other  timber  could  have  been 
ant  in  dower  has  the  right  to  take  wood  used  for  that  purpose  without  anj  in- 
to supply,  not  only  the  house  which  she  jurv  to  the  Inheritance,  and  It  may  well 
occupies,  but  also  that  of  her  servant  follow  as  a  conclusion  of  law,  from  the 
who  cultivates  the  land,  Gardiner  v,  character  of  the  trees  which  were  cut, 
Derring,  i  Paige  (N.  Y,)  573.  as  well  as  the  timber  which  could  have 

A  tenant  cannot  cut  down  trees  (or  been  used   for    fuel,    that    good    hua- 

repaira  and  sell  the  same;  he  must  use  bandry  demanded   that  the  defendant 

the  timber  itself  In  repairs,  the  sale  be-  should  not  have  cut   the   green   trees, 

ing  waste.     Gower  *,  Eyre,  Coop.  16a  and  that  such  cutting  was  waste." 

A  tenant  for  life  has  no  right  to  ex-  1.  3  Minor's  Tnsts.  531 ;  Cramley  t'. 

change  timber  growing  on  the  farm,  Timberlake,  1  Ired.  Eq.  (N.  Car.)  460; 

for  lumber  with  which  to  make  repairs  Ward  v,  Sheppard,  x  Hayw.  (N.  Car.) 

upon  buildings  which  it  is  the  duty  of  28y,  i  Am.  Dec.  625;  King  v.   Miller, 

the  tenant  lo  make,  unless  it  is  clearly  99  N.  Car.  583;  Crockett  v.  Crockett,  1 

more  economical  to  buy  or  exchange  Ohio   St.    iSo;  Keeler  i>.  Eaatmao.  11 

timber   for   lumber,  than   to  take  the  Vt.  lt)3 1  Proffitt  v.  Henderson.  39  Mo. 

timber  from  the  farm  at  that  time,  with  325  ;  Hancock  v.  Day,  t  McMull.  Eq. 

which  to  make  such  repairs.     Miller  v.  (5.  Car.)  69. 

Shields,  55  Ind.  71.    To  the  same  effect  In  Davis  v.  Gilliam,  5  Ired.  Eq.  (N. 

ULootnisi'.Wilbur,sMa»on(U.S.)i3.  Car.)  308,  the  court,  by   Ruffin,  C.  J„ 

Where,  by  devise  of  her  husband,  a  said :  "We  should  hold,  as  the  state  of 

wife  has  an  estate  for  life,  she  is  entitled  the  countrv  now  U,  that  a  tenant  for 

to   take   from   the   land   a    reasonable  life  of  land  entirely  wild,  might  clear 

quantity  of  wood  for  fuel,  for  the  sup-  as  much  of  it  for  cultivation  as  a  pru- 

port  of   herself  and   family  upon   the  dent  owner  of  the  fee  would,  and  might 

premises,  to  be  cut  and  removed  in  a  sell  the  timber  that  grew  on  that  part 

prudent  and  proper  manner,  including  of  the  land.     Clearing  for   cultivation 

a  reasonable  supply  for  necessary  serv-  has.  according  to  the  decisions,  peculiar 

ants  employed   to  iarry  on  the  farm ;  claims  for  protection ;  and  a  sale  of  the 


and  the  fact  that  such  persons  are  paid  timber  from  the  field  cleared  may  I: 
by  a  share  of  the  crops,  as  tenants  at  justly  made,  in  compensation  for  clcai 
the  halves,  and  in  cold  weather  keep  a    ing   and   bringing  it   into   cultiv 


separate  fire,   does  not  of  itself  prove  But  it  seems  altogether  unjust  that  a 

that  the  quantity  used  is  unreasonable,  particular  tenant  should   take  off  the 

Smith  V.  Jewett,  40  N.  H.  530.  timber,  without  any  adequate  compen- 

If  there  isa  house  upon  the  land,  the  sation  to  the  estate  for  the  loss  of  it, 
tenant  in  dower  is  entitled  to  take  fire-  For  he  takes,  in  that  case,  not  the  prod- 
wood  and  timber  which  is  necessary  uct  of  the  estate  arisingin  hisown  time, 
for  the  repair  of  buildings  on  the  dower  but  he  takes  that  which  nature  has  been 
estate.  Alexander  v.  Fisher,  7  Ala.  elaborating  through  ages,  being  a  part 
514;  Calvert  v.  Rice.  91  Ky.  i;33.  of  the  inheritance  itself,  and  that,  too, 

Balonn  Koot  Be  PmdeiiUy  Taken. —  which  Imparts  to  It  Its  chief  value." 

Although  the  tenant  for   life   has   the  3.  Wilkinson  v.  Wilkinson,  59   Wis. 

right  to  take  necessary   fuel  from  the  557. 
871 
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permanent  use  of  the  estate  is  left.'  Trees  may  be  cut  down  also, 
if  they  impede  cultivation,  and  if  good  husbandry  requires  their 
removal.*  Dead  and  decaying  timber  may  be  cut  and  felled  with> 
out  the  commission  of  waste.^ 

But  it  is  waste  if  the  timber  is  cut,  not  for  the  purpose  of  improv- 
ing the  land,  but  for  sale  ;*  and  the  tenant  is  liable  to  account  for 

Enla  tu  to  OntUng  TlmlMT. — In  the  ^3  Am.  Dec.  611 ;  Davis  v.  GillUm,  5 

United  States,  yshtrt  timber  in  manj'  tred.  Eq.   (N.   Car.}   308;  Dotvct  f. 

places  Is  a  hindrance  to  the  enjoyment  Moore,  too  N.Car.4ii  Parklnaf.doic, 

of  the  estate,  whether  it  be  for  fire  or  in  3    Hayw.   (N.   Car.)   339;  Fleming  r, 

fee,  the  law  is  that  culling  timber  for  Collins,  a  Del.  Ch.  130;  Kidd  f.  Den- 

the  purpose  of  cultivation  (if  it  doe*  nigon,  6   Barb.   (N.   Y.)  9;  Chwe  v. 

not  IcBsen  the  value  of  the  inheritance),  Haieiton,  7  N.  H.  171. 
is  a  privilege  following  a  tenancy  for  life,         In  Proffitt  v.  Henderson,  19  Mo.  315, 

when  it  is  necessary  for  the  properand  the  court,  by    Ewing,  J^    said  :  "It  i« 

reasonable  enjoyment  of  the  estate,  and  conceived  that  the  profitable  enjoyment 

as  long  as  the  tenant  only  acts  in  so  of  the  land  is  not  the  proper  criterion 

doing  in  conformity  to  good  husbandry,  to  determine  the   question  of  waste. 

regard  being;  had  to  the  situation  of  the  There  may  be   waste   where  there  il 

country  and  the  comparative  value  of  such  profitable   enjoyment,  and  thert 

the   timber.    But   this   is    a   privilege  may  be  profitable   enjoyment  without 

which   can  only   be  exercised  for  the  waste.     The  cutting  of  the  timber  niij 

purpose  mentiDned,  >.  e.,  the  proper  en-  have  been  necessary  to  tbe  profitable 

joyment  of  the  estate  which  is  hindered  enjoyment  of  the  land,  according  to  lh« 

by  the  timber.    Therefore,  cutting  and  tenant's  standard  of  profit,  and  yet  haie 

destroying  timber,  not  for  firewood,  re-  been  a  great  outrage  upon  the  rights  of 

pairs  to  the  premises,  or  for  cultivation,  the  reversioner." 

but  for  the  purpose  of  converting  it  into        Where  a  person  in  possession  of  land, 

railroad  ties  for  the  market,  will  con-  as  tenant  from  year  to  year  of  one  who 

stitute  waste  for  which  the  tenant  will  had  a  life  estate  In  the  land,  cut  down 

be  liable.     Davis    v.    Clark,    40    Mo.  the  timber  thereon,  not  in  the  ordiniiy 

■*-PP-  S'S-  course  of  husbandry,  for  the  pnrpou 

The  cutting  of  timber,  not  for  the  of  clearing  the  land  for  cultivation,  or 
purpose  of  husbandry  nor  tor  the  pur-  for  firewood,  but  to  be  sawed  into  Inm- 
pose  of  clearing  the  land,  constitutes  ber  for  sate  in  the  market,  it  was  held 
waste,  and  particularly  where  it  is  that  such  cutting  was  waste.  Weather- 
done  In  denial  of  the  rights  of  the  com-  by  t;  Wood,  39  How.  Pr.  (N,  y.)^in- 
plainants  in  a  bill  tiled  to  restrain  the  Selling  or  otherwise  usingtimberDi' 
commission  of  waste  on  the  land,  and  is  necessarily  is  waste.  Brasheari'.  Mscej, 
euflictent  in  itself,  in  the  absence  of  3  J.  J.  Marsh.  (Ky.)  93. 
denial,  to  justify  the  inference  that  the  It  is  committing  waste  for  a  tensol 
defendant  is  liable  to  continue  to  com-  for  life  Co  sell  and  authorize  thecnltini 
mit  waste,  and  to  authorize  the  issuance  and  removal  of  valuable  timber  trees 
of  an  injunction  to  restrain  such  waste,  growing  on  the  land.  Modlin  v.  Keo- 
Webster  v.  Feet,  97  Mich.  3^6.  nedy,  53  Ind.  267. 

1.  Ward  V.  Sheppard,  1  Hayw.  (N.  It  is  waste  for  a  penon  to  Uke  tim- 
Car.)  283  ;  3  Am.  Dec.  615 ;  Owen  *.  ber  from  a  tract  in  which  he  has  cur- 
Hyde,  6  Yerg.  <Tenn.)  334;  17  Am.  tesy,  to  make  improvements  on  a  liaci 
Dec.  467;  King  v.  Miller,  99  N.  Car.  of  land  of  which  he  is  owner,  Ann- 
583.  But  see  Cflark  v.  Holden,  7  Gray  strong  v.  Wilson,  60  III.  216. 
(Mass.)  S;  66  Am.  Dec.  450.  It  is   waste   for  the  tenant  for  lire  to 

3.  Sayers  v.  Hoakinaon,  1 10  Pa.   St,  sell  wood  upon  the  estate,  for  the  ptj-- 

473;   Keeler  v.  Eastman,  11  Vt.  293.  ment  of  thecipenae  of  cutting  and  eon ■ 

3.  Sayersr.  Hoskinson,  110Pa.St.473;  veylng  to  her  house  the  fueltowhich 

Keeler  v.  Eastman,  ii  Vt.  393;  Hough-  she  is   entitled.     Johnson  v.  Johnton. 

lonif.  Cooper,  6  B.Mon,<Ky.)3Si.  18  N.  H.  594. 

«,  Loudon  TJ.  Warfield,  sJ.  J.  Marsh.        Daftnie  to  ui  Aetlon  tbr  ITHta.— Hit 

(Ky.)  196;  Lester  !■- Young,   14   R.  I.  no  ground  of  defense  or  recoupment. 

S79;  Clemence  r.  Steere,  I  R.  I.   372;  in  an  action  against  the  tenant  for  life, 
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the  value  of  trees  wrongfully  cut  by  him  from  the  estate,  with  in- 
terest from  the  time  when  they  were  cut ;  and  he  is  not  entitled, 
when  held  to  account  for  their  value,  to  deduct  sums  expended 
in  procuring  from  other  sources  wood  to  be  used  for  fuel  upon  the 
premises,  and  the  fact  that  new  growth  upon  the  land  is  as  valua- 
ble as  the  increased  growth  of  the  trees  which  are  cut,  is  imma- 
terial.* The  tenant  will  be  held  liable  for  waste,  if  timber  is  cut 
to  the  detriment  of  the  remainder  or  the  reversion;*  or  if  the 
clearing  of  land  is  found  by  the  jury  to  be  bad  husbandry  ;*  or 
unauthorized  by  the  terms  of  the  lease* 

by  the  reversioner,  for  waste  In  selling  partiei  will  be  held  to  have  Intended 

timber  growing  on  the  land,  that  he  that  the  IcMce  should  be  at  liberty  (o 

has  at  his  own  expense  made  vnluable  Tell  part  of  the  Umber,  In  order  to  fit 

Improvements  on  the  eMate,  which  he  the  land  for  cultivation ;  but  this  right 

wag   not   bound    to  make.    Miller    v.  will  not  authorize  the  lenee  to  dettroj 

Shields,  .^5  Jnd.  71.  all  the  Umber,  and  thereby  irreparably 

1.  Fhilllpa  v.  Allen,  7  Allen  (Mass.)  injure   the   premises,  or   permanentlir 

115.     But  see  Sarles  V.  Sarles,  3  Sandf.  diminish  their  value;  nor  will    he  be 

Ch.  (N.  Y.)  604,  where  it  wan  held  that,  permitted,  just  before  the  expirtllon  of 

in  an  account  decreed  againtt  a  tenant,  his  lease,  to  cut  down  timber,  upon  the 

for wasteoftimberhemight beallowed,  pretcit  of  gradually   clearing  up   the 

Id  mitigation,  for  firewood  and  timber  land  and  preparing  it  for  cultivation, 

furnished  by  him  for  the  farm,  from  Kidd  v.  Dennlion, 6  Barb.  (N.  Y.)  9. 


VHawley  v.  Clowe*,  2  Johns.  Ch.  (N.  actually  used  or  employed  on  the  farm, 

.)   Ill ;  Elwell  V.  Burnside,  44  Barb,  and  that  he  would  not  make  any  man- 

(N.  Y.)  447 ;  Proffilt  v.  Henderson,  ag  ner  of  waste,  sale,  or  destruction  of  the 

~    ;  Alexander  v.  Fisher,  7  Ala.  wood  or  timber,  it  is  waste  for  him  to 

'VaBon,7N.  H,34r;  Sher-  cut  down   and  use  wood   growing  on 

[07  N .  Car.  541 ;  Davis  v,  the  demised  premises  to  burn  brick  for 

Gilliam,   j   Ired.   Eq.   (N.  Car.)   308;  sale.  Livingston t.  Reynolds,  16  Wend. 

Crawley  r.  Timberlake,  1  Ired.  Eq.(N.  (N.  Y.)  iis- 

Car.)  460 ;  Calvert  v.  Rice,  91  Ky.  533 ;  A  tenant  who  has  leased  a  lead 


Mo.  335 ;  Ale 
SI,;  fuller  i-.l 
fliri..Connor, 


Loudon  V.    Warfield,   j   ].  J.   Marah.    with  liberty  to  smelt  ore,  is  entitled 
'"     '  1964  Moses  T>.  Johnson,  88  Ala.     use  so  much  timber  as  mav  be  nee 

6   Am.   St.   Rep.   58 ;    Clow   ti.    sary  for  that  purpose,  but  11  such  tcn- 


(Kj.)  1964  Moses  T>.  Johnson,  88  Ala.  use  so  much  timber  as  mav  b 
517  i  16  Am.  St.  Rep.  58 ;  Clow  ti.  sary  for  that  purpose,  but  11  si  . 
Plummer,   85   Mich.   5^0  ;  Johnson  v,    ant  use  more  timber  than  is  necessary. 


Johnson,  1  Hill's    Eq.  (S.Car.)  177;  19  It  cannot  be  recovered  by  the  landlord 

Am.  Dec.  71 ;  Hancock  v.  Day,  )  Mc-  In  an  action  upon  the  contract  for  the 

Mull.  Eq.  (S,  Car.)    69;   Maxwell    i>.  rent,  though  it  may  in  a  separate  suit 

Maxwell,  31  Me.184.  forthewaste.  Wilson  i>.  Smith,  5  Yerg. 

Cutting  timber  trees  on  woodland  by  (Tenn.)  381. 
a  tenant  In  dower,  not  for  the  use  of  In  Sheridan  t<.  McMullen,  11  Oregon 
the  estate,  is  waste,  although  done  with  150,  the  defendant  sought  to  justify  the 
the  intention  of  restoring  the  land  to  cutting  ol  timber  by  claiming  that  a 
the  condition  of  pasture  land,  in  which  grove  adjacent  to  the  house,  In  which 
It  Fas  when  the  estate  for  life  com-  the  lease  prohibited  him  from  cutting 
menced ;  and  although  it  would  be  timber,  was  really  part  of  a  belt  <^ 
good  husbandry  in  an  owner  in  fee  so  timber  In  which  the  lease  did  allow  him 
to  restore  iL  Clark  v.  Holden,  7  Gray  to  cut  timber.  But  the  court  look  cog- 
(Mass.J  8  ;  66  Am.  Dec.  450.  nlzance  of  the  fact  that  this  grove  had 
S.  Chase  ti.  Hazelton,  7  N.  H.  171,  peculiar  advantages  as  a  building  site 
4.  Where  the  whole  of  a  farm,  when  and  for  other  purposes,  and  in  char- 
leased,  is  in  a  wild  slate,  with  the  ex-  acter  and  identity  was  clearly  distin- 
ception  of  a  few  acres,  and  for  the  use  guishable  from  the  contiguous  timber, 
of  it  the  lessee  agree*  to  pay  a  rent,  the  and  was,  therefore,  under  the  lease,  to 
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Whether  the  cutting  of  timber  amounts,  in  any  instance,  to  waste 
depends  upon  the  relative  amount  of  cleared  and  wooded  land  on 

the  estate  ;*  what  prudent  men,  owners  of  the  fee,  would  do  in  a 

course  of  good  husbandry  ;  and  whether  lasting  damage  hasbeeo 
done  to  the  freehold  i'  and  the  custom  of  farmers,  the  situation 

be  protected  from  waste  committed  or  ESry  for  the  proper  cultivation  ol  tbe 

to  be  committed  by  the  tenant  Tor  jeari.  remainder;  and  also,  nece««ai7  for  ttie 

Ir  a  party  to  an  agreement  to  manage  support  af  the  widow  and  lier  cbildren. 

a  farm  on   iharee,  ■»   prevented   rrom  Joyner  r.  Speed,  68  N.  Car.  136. 

performing  it  by  the  actions  of  a  third  9.  Martyn  v.  Knowlljs,  S  T.  R.  («; 

person,  whose  perional  services  are  an  Arthur  v.  Lamb,    1   Dr.  &  Sm.  418; 

element  of  the  contract,  any  attempt  Clemence  v.   Steere,   i  R.  I.  171;  53 

by  the  former  to  cut  and  remove  timber  Am.    Dec.    611;    Johnson  c.  JohnKia, 

will   be   waste.     Litka   v.   Wilcox,  39  Hill's  Eq.  (S.  Car.)  277;  19  Am.  Dm. 

Mich.  94.  72 ;  Drown  v.  Smith,  51  Me.  141;  King 

1.  Woodmanr.  Good,6W.&S.(Pa.)  v.  Miller,  99  N.  Car.  583;   Woodmaa 

169;  HaEtingBT'.  Cruncklelon,  jYeates  r.  Good,  6  W,  &  S.  (Pa.)   169;  Sarert 

(Pa.)  261;  Shine   v.    Wilcoi,   i    Dev.  ii.  Hoskinson,  1 10  Pa.   St.  473;  Webs- 

&  B.  Eq.  (N.  Car.)  631.  ter  v.  Webster,  33  N.  H.   18;  66  Acd. 

Where   a  farm  of  two  hundred  and  Dec.    705 ;    Owen   v.   Hyde,  6   Yerg. 

seventy-six  acres  is  nearly  all  in  a  wild,  (Tenn.)  334;  27  Am,  Dec.  467;   Keeler 

uncultivated  state,  and  is  leased  for  a  v.  Eastman.   11   Vl.  293;  Wilkinson  v, 

valuable  consideration,  the   lessee  will  Wilkinson,   50  Wis.   557;    Fleming  r. 

be  presumed   to  have  the  right   to  fell  Collins,  2  Del.  Ch.  230. 

part  of  the  timber   to  fit  the   land  for  Under  a  plea  of  mulltim  vailaluK  in 

cultivation.   KIdd  v.  Denn<ion,6  Barb,  waste  for  cutting  trees,  the  dcfendsnl 

(N.  Y.)  9.  may  show  that  the  cutting  the  timber 

Where   a  farm  of  ninety  acres  con-  wasnot  tothedisadvant^eof  theeitate. 

tains  but  seventeen  acres  of  woodland,  Waples  v.  Waples,  2   Harr.  (Del.)  jSi. 

and  this  is  necessary  to  the  proper  use  In  Crawley  v.   Timberlahc,   i  Ired. 

of  the  farm,  and  for   the  shading  of  a  Eq.  (N,  Car.)  460,  the  court,  by  Ruffin, 

contemplated  house,  many  of  the  trees  C.  J.,  said  :  "A  vendor  cannot  cut  tiiti- 

being  large  and  old,  a  trespasser  who  ber  for  sale,  after  the  contract,  unlrtt 

cuts  any  of  them  commits  waste.     Po-  the  privilege  l>e  reserved.    On  the  other 

well   I'.  Cheshire,  70  Ga.  357;  48  Am.  hand,  if  a  vendor  is  to  retain  pofiseuioa 

Rep.  572.  of  land,  used  for  purposes  of  agrfcultutt. 

The  cutting  of  five  out  of  nine  acres  for  another  year.  It  must  be  auunied 

of  timber,  on  a  one  hundred   and  sixty  that  he  it  to  use  the  tract  for  cullivalion 

acre  tract,  Is  waste.    Duncombe  t.  Felt,  as  a  judicious  owner  himself  would  do, 

81  Mich.  332.  or  would  allow   a  tenant  to  do.  and, 

A   widow  has  a   right  to   clear  the  therefore.  If,  according  to  the  st»te  of 

lands   assigned   to  her  for  dower,  for  the  properly,  the  proportion  of  wood 

the  purposes  of  cultivation,  where  it  is  and  cleared   land,   and   the  course  of 

necessary  for  the  enjoyment  of  the  es-  crops  or  usages  of  agriculture,  in  the 

tate,  provided  it  is  done  with  due  re-  particular  part  of  the  country,  it  wonid 

gard  to  the   proportion   of  wood  and  be  prudent  and  proper  to  clear  the  land 

cleared  land.     The  clearing  of  sixteen  from    which    the    wood   was  cut,  ire 

acres  in  addition  to  thirty  acres  already  should  hold  that  the  wood  cut  in  thai 

cleared  in  a  tract  of  two  hundred  and  way  might  be  sold  by  the  vendor.    It 

forty  acres,  heavily  timbered,  is  not  out  may  be  for  the  benefit  of  the  vendee  to 

of  proportion  or  unreasonable  as  re-  open  the  land  and  prepare  it  for  culti- 

Eirds  the  rights  of  the  remainderman,  vation,  and,  at  any  rate,  it  it  one  of  the 

ambeth    ti.   Warner,    2    Jonea     Eq.  reasonable  advantages  reserved  by  the 

(N.  Car.)  165.  vendor  in  retaining  the  use  for  a  period. 

The  assignee  of   a  widow  who  wat  and  the  sale  of  the  wood  as  a  pait  of 

entitled  to  one  hundred  and  three  acres  the  fruit  of   his  labor  emplorrd  in  a 

ofland  as  dower,  has  a  right  to  clear  reasonable  use  of  tbe  land,    ft  stands, 

ten  acres  o(  such  dower  land,  where  the  we  think,  much  upon  the  same  ground 

clearing  of  the  timber  thereon  is  neces-  with   the    rule   laid    down   respectiag 
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of  the  country,  the  value  of  the  timber,  and  the  manner  of  its 
cutting.* 

The  tenant  may  acquire  a  right  by  contract,  express  or  implied, 
to  take  and  use  wood  or  timber  freely  ;  thus,  where  land  is  append- 
ant in  its  use  to,  and  let  with,  a  furnace  for  smelting  ore,  it  is  not 
waste  for  the  tenant  to  cut  wood  from  the  premises  to  supply  the 
furnace.'  And  the  same  rule  applies  in  case  the  tenant  uses  wood 
in  the  manufacture  of  salt  from  salt  wells  on  the  premises.* 

Oak,  ash,  and  elm  arc  timber  trees  throughout  England,  but 
other  trees  than  these  may  be  the  subject  of  waste,  if  they  con- 
stitute the  timber  of  the  country  where  they  grow.*  But  cutting 
oak  trees  for  fuel,  if  such  is  the  common  usage,  is  not,  in  itself, 
waste.*  And  trees,  even  of  the  kinds  that  may  become  timber, 
may  be  cut,  if  they  are  under  the  growth  of  twenty  years,  and  the 
cutting  is  done  seasonably.* 

a.  Equitable  Waste  of  Timber. — The  cutting  of  timber 
which  has  been  planted  or  left  standing  for  ornament  is  waste, 

mute,  at  between  a  tenant  for  life  aod  S.  Findlay  v.  Smith,  6  Munf.  (Va.) 

the  remainderman,  In  Shine  v.  Wilcox,  134;  8  Am.  Dec.  733, 

I   Dev.  &  B.  Eq.  (N.  Car,)  631."  4.  Jackson  ti.  Brawnson,  7  Johns.  (N. 

1.  DavU   V.     Gilliam,    s    Ired.   Eq.  Y.)  3i7;  5  Am.  Dec,  258;  Co.  Litt.  53a; 

(N,  Car.)  309;   Proffitt  v,   Henderson,  Comjn's  Dig.,  "  Waste,"  I>  5  ;  I  Roll. 

>g  Mo.  3i< ;  McCuUough  v.  Irvine,   13  aS  1  lo;  3  Dane's  Abr.  31S,  133;  Tudor'* 

Pa.  St.  436;  Haatlngg   *.  Crunckleton,  Lead.Cas.63. 

3  Yeate*  (Pa.)  361 ;  Jackson  v.  Brown-  Oak,  ash,  and  e)m  are  timber.  If  thej- 

son,  7  Johna.  (N.  Y.)   117 ;  j  Am.  Dec.  are  twenty  years  oC  age  and  are  not  too 

asS;  Harder  K.  Harder,  36    Barb.    (N.  old   to   have    usable    wood    in    them. 

v.)   409;    Morehouse   v.   Cotheal,  33  Honywood  r.  Ilonywood,  L.  R.,  18  Eq. 

N.  J.  L.   511 ;  Keeler   v.  Eastman,  11  306.     In  this  case,  the  court,  bj  Jessel, 

Vt.  293.  M,    R.,  said:    "Timber,   that   is,   the 

In   Dunn  11.   Bryan,  7   Ir,   Eq.   143,  kind  of  tree  which  may  be  called  tim- 

the  court,  by  Chatterton,  V.  C.,  said:  ber,  may  be  varied   by   local   custom. 

*'  The  principles  to  be  derived  from  the  There  is  what  is  called  the  custom  of 

cases  on  the  subject  appear  to  me  to  he  the  country,   that   is,   of  ,a   particular 

that  it  is  not  waste   in  a  lessee  to  cut  county  or  division  of  a  county,  and  it 

down  trees  not  timber,  unless  they  are  varies  in  two  ways.     First  of  all,  you 

planted  tor  the  ornament  or  shelter  of  may  have   Irees  called   timber  by  the 

the  house,  or  perform  some  important  custom  of  the  country — beech  in  some 

function,  such  a«  supporting  a  bank,  or  counties,    hornbeam     in    others,    and 

the  like;   and  provided,  also,   that  he  even  white-thorn  and  black-thorn,  and 

cuts  them  so  as  not  to  destroy  the  ger-  many  other  trees,  are  considered  timber 

minative  or  reproductive  power  of  the  la  peculiar  localities — in  addition  to  the 

■tools.     Also,  that  trees,  even    of  the  ordinary  timber  trees.     Then  again,  In 

kinds  that  may  become  timt>er,  do  not  certain  localities, arising  probably  from 

attain  that   character  till   they   are  of  the  nature  of  the  soil,  trees  even  twenty 

twenty  years'  growth;  from  which   it  years  old  are  not  necessarily  timber,  but 

would  follow  that  trees  even  of  these  may  goto  twenty-four  years,or  even  toa 

kinds    may,    if  under   the    growth  of  Uterperiod,  I  suppose,  if  necessary;  and 

twenty   years,  be  cut   by  a   leasee,   at  in  other  places  the  test  of  when  a  tree  be- 

leaat,  if  tbey  be  cut  seaaonablv,  that  is  comes  timber  is  not  its  age  but  its  girth." 

to    iay,   according   to  what  ^as  been  S.  Padeiford   f.   Padelford,   7    Pick. 

done   either   with    the    same  trees   if  (Mass.)   151;  Babb  u.  Perley,  1  Me.  6; 

■pringing    from    old   stools,   or  other  Lester  v.  Young,  14  R.  I.  ^79. 

trees  in  the  same  place,  or  in  the  same  6.  Dunn  o,   Bryan,   7   Ir.   Eq.    143; 

neighborhood,  on  former  occasions."  Honywood   v.    Konywood,   L.  R.,   18 

S.  Den  V.  Kinney,  5  N.  ].  L.  551.  Eq.  306. 
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against  which  equity  will  grant  relief,  even  though  the  tenant 
is  unimpeachable  of  waste.*  Equitable  waste  may  be  com- 
mitted  of  rides  extending  through  woods  at  a  considerable  distance 
from  the  mansion  house;'  of  clumps  of  firs  on  a  common  two  miles 
from  the  house,  they  having  been  planted  there  for  ornament* 
of  trees  planted  for  the  purpose  of  excluding  objects  from  view  ^ 
and  of  underwood,* 

But  equitable  waste  has  not  been  extended  beyond  trees  planted 
or  growing  for  ornament,  as  in  avenues  or  vistas,  to  timber  merely 
ornamental,  namely,  an  extensive  wood  ;*  and  in  case  of  doubt  it 
is  necessary  to  show  some  act  of  the  settlor  impressing  an  orna- 
mental character  upon  the  timber.' 

The  intention  of  the  settlor  will  govern  the  court  in  its  decision 
as  to  what  is  equitable  waste  of  ornamental  timber  ;*  and  such 

1.  ChamberlBjne  v.  Dummer,  i  Bro.  In  cases  of  equitable  waste ;  and,  kc- 
C.  C.  l66;  3  Bro.  C.  C.  548;  Packing-  ondlj,  whether  the^  arc  ao  entitled, 
ton  V.  Packington,  Diu.  loi;  Astoa  under  the  apecfal  terms  of  thepartJenlar 
V.  Aston,  I  Ves.  365;  Williama  v.  deed  on  which  their  title  is  founded. 
M'Namara,  8  Vea.  jo;  Tamworth  v.  With  reference  to  the  first  point,  I  con- 
Ferrers,  6  Ves.  419;  Lushlngton  v.  aider  the  doctrine  of  the  court  appli- 
Boldero,  6  Madd.  149;  Bubb  v.  Velver-  cable  to  caaes  of  equitable  waste  10  be 
ton,  L.  R^  10  Eq.  465:40  L.  J.  Ch.  38 ;  perfectly  well  settled.  The  court  cod- 
18  W.  R.  1146;  Steven*  v.  Rose,  69  sidera  the  excessive  use  of  the  legal 
Mtch.  3i;9.  power,  incident  to  an  eatate  unimpeacb- 

The  court  will  restrain   a  tenant  for  able  of  waste,  to  be  inequitable  and  nn- 

llfe,   without   impeachment  of  waste,  just,  and  therefore  controls  It;  but  H 

from   cutting   down   trees  In  lines  or  exercises  that  control  with  reference  to 

avenues,  or  ridings  In   a  park,  as  thej  the  presumed  will  and  intention  ol  the 

are  for  ornament;  and  whether  the  trees  party  by  whom  the  power  was  created, 

grow  naturally,  or  are  planted,  if  they  and  not  to  any  fancied  notions  of  itt 

serve  for  ornament  or  shelter,  it  is  the  own ;   and,  therefore,  «e   to  omanien- 

same  thing,    Packington's  Case,  3  Atk.  tal   timber,  confines   its   protection  to 

315.  timber  planted  or  left  standing  for  or- 

9.  Wombwell  V. Belasrse, 6  Ves.  110.  nament.    Thequestion,therefore,iDatl 

S.  Downshire  ti.  Sandys,  6  Ves.  107.  such  cases,  is  a  question  of  fact,  and  the 

4.  Day  v.  Merry,  16  Ves.  Jr,  375.  main  difficulty  lies  In  the  evidence  nee- 
P.  Aston  r.  Aston,  I  Ves.  364;  Bryd-  essar;  to  establish  the  fact.     With  re- 

ges  V.  Stephens.  6  Madd.   179.  spect  to  the  second  point,  it  is.  sofarai 

«,  Burges  "■  Lamb,  16  Ves.  174.  I  am  aware,  a  somewhat  new  question. 

T.  HalRwell  v.  Phlllipps,  4  Jur.  N.  The  evident  intention  of  the  aettlemtot 

S.  607 ;  6  W.  R.  408.  is  to  preserve  the  beau^  of  the  pisee 

5.  In  Markerv.  Marker,9  Hare  i;  30  unimpaired ;  and  the  deed  as  evidenll; 
L.J.  Ch.  N,  S.  346;  15  Jur.  663,  a  ten-  refers  to  the  slate  of  the  propertr  at 
ant  for  life  was  restrained  from  cutting  the  time  of  its  execution,  'of  which  tim- 
timber.when  such  cuttingwould  impair  her  It  Is  hereby  declared  that  enougti 
the  beauty  of  the  estate,  contrary  to  shall  always  remain  to  preserve  Ibc 
the  provisions  of  the  settlement  provid-  beauty  of  the  place  unimpaired.'  May 
ing  that  enough  timber  should  always  it  not  be  considered  then,  that  the  set- 
remain  to  leave  the  beautj'  of  the  place  tier  has  setup  a  standard  of  beauty  de- 
unimpaired.  The  court,  by  Turner,  V.  fined  by  the  existing  state  of  the  place! 
Csald:  "Ihavefelt  myself  compelled.  And  although  there  will  be,  no  doubt, 
therefore,  to  consider  this  motion  upon  great  diflicult^  In  executing  a  trust  or 
the  substantial  merits  of  the  case,  and  1  enforcing  an  injunction  to  preserre  the 
think  it  may  well  be  considered  in  two  property  according  to  that  standard,  1 
points  of  view :  First,  whether  the  am  not  prepared  to  hold  that  the  diS- 
plaintiffs  are  entitled  to  the  Injunction,  culty  is  such  that  It  ts  beyond  the 
upon  the  ordinary  doctrine  of  the  court  power  of  the  court  to  grapple  with  it." 
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waste  is  not  to  be  judged,  therefore,  by  what  a  prudent  owner 
would  do  in  the  proper  or  ordinary  course  of  management,  for  the 
tenant  is  bound  by  the  taste  or  want  of  taste  of  the  absolute  owner 
by  whom  the  timber  may  have  been  planted,  or  left  standing.* 
And  if  a  testator  had  pulled  down  a  mansion  house,  without  any 
intention  of  rebuilding  it,  the  tenant  may  cut  down  ornamental 
trees  which  stood  around  it.' 

The  tenant  is  entitled  to  the  proceeds  of  ornamental  timber 
cut  by  him,  where  the  timber  so  cut  is  such  as  the  court  would 
itself  direct  to  be  cut  for  the  preservation  and  improvement  of  the 
remaining  ornamental  timber,  but  the  court  may  restrain  the  ten- 
ant from  such  cutting,  and  direct  it  to  be  done  under  the  super- 
vision of  the  court.^  But  the  assent  of  parties  beneficially  inter- 
ested should  be  secured,  before  ornamental  trees  alleged  to  be 
prejudicial  are  cut  down,* 

Equitable  waste  may  also  be  committed  of  timber  which  ts  not 
specifically  ornamental,  if  an  unreasonable  amount  is  cut  down  in 
proportion  to  the  amount  which  is  left  on  the  estate  ;  and  this  is 
the  case  even  though  the  tenant  be  without  impeachment  of 
waste.' 

d.  Underwood. — On  the  same  principle  that  the  cutting  of 
timber  of  insufficient  growth  is  waste,  the  cutting  of  underwood 

If  a  devise  U  made  without  Impeach-  tenant  for  life,  unimpeachable  of  waste, 

naent  of  waste,  except  the  timber  grow-  was  afterward  restrained  from  felllor 

Ing    in    the    park    avenues,    demesne  the  ornBmental  timber  in  the  park  and 

lands,  and  woods  adjoining  to  a  capital  frrouDds.     Wellesle/    v,    Welleslej,  6 

messuage,  the  restriction  as  to   cutting  Sim.  ^. 

timber  will  be  confined   to  the   prem-  S.  Balier   v.   Sebright,    13  Ch.   Div. 

Ites   speciSed  In   the  exception  claueo,  179 ;  49  L.  J.  Ch.  6j ;  41  L.  T.  614;  A 

and  will  not  be  extended  to  the  woods  W.  R.  17;. 

adjoining  to  the  excepted  parts,  nor  to  t.  Campbell  v.  Allgood,  17  Bear.  6]} 
the  avenues  made  by  the  testator  in  6.  In  Duncombe  v.  Felt,  Si  Mich. 
those  woods;  and  no  proceeding  for  33],  the  court,  by  Long,  J.,  said:  ''In 
equitable  waste  can  be  maintained  as  the  present  case,  it  Is  conceded  that 
to  trees  planted,  for  ornanient,  around  there  are  onl/  nine  acres  of  timber  on 
a  house  which  had  formerlj  been  a  the  whole  one  hundred  and  sixty  acre 
principal  maosioD,  and  having  gone  to  tract;  that  the  defendant  has  already 
decay,  had  been  restored  by  the  tenant  cut  about  five  acres,  and  threatens  to  cut 
for  life.  Newdlgate  v,  Newdigate,  8  and  carry  away  the  remainder.  .  .  . 
Bligh.  N.  S.  734;  I  01.  &  F.601.  There  can  be  no  doubt  that  the  de- 
li Ford  V.  Tynte,  1  De  G.  J.  &  S.  137.  fendant  in  the  present  case  has  much 
S.  Mickletbwait  v.  Micklethwait,  3  of  the  character  of  a  tenant  in  fee,  but 
Jur.  N.  S.  ia79;  a6  L.  J.  Ch.  73:;  1  De  he  cannot  destroy  the  Inheritance.  He 
G.  &  J.  50ti  5  W.  R.  861.  may  Uke  the  timber  for  his  own  use 
A  mansion  house,  park,  and  pleasure  and  do  all  those  acts  which  a  prudent 
grounds,  with  cartain  villas  on  the  tenant  in  fee  would  do.  He  cannot 
estate*,  were  limited  in  strict  settle-  pull  down  the  buildings  or  destroy 
ment ;  and  the  trustees  were  empow-  ttaem,  or  cut  and  destroy  fruit  trees,  or 
ered  to  grant  building  leases  of  the  those  plantedforornamentaDd  shelter; 
settled  estates,  and,  at  the  request  of  neither  can  he  t>e  permitted  to  entirely 
the  tenant  for  life,  to  pull  down  the  strip  the  land  of  all  timber,  and  convert 
mansion  house,  sell  the  materials,  and  It  into  lumber,  and  sell  It  away  from 
apply  the  procesds  in  paying  off  In-  the  Inheritance.  It  is  not  claimed  that 
cumbrances  on  the  estates.  The  house  the  timber  Is  being  used  for  betterments 
waa  accordingly  pulled  down,  but  the  on  the  premlsea,  but  it  Is  admitted  that 
877 


)vGoo'^lc 


Wlut  OsnidtrntM  WmM. 


WASTE. 


not  of  sufficient  growth,  according  to  the  custom  of  the  country, 
is  waste.' 

c.  Orchards  and  Fruit  Trees. — If  a  tenant  is  charged  with 
the  duty  of  caring  for  an  orchard,  his  neglect  is  waste." 

The  destruction,'  and  the  digging  up  and  removal,*  of  fniit 
trees,  is  likewise  waste.  But  it  is  not  waste  for  a  mortgagor  to 
remove  growing  nursery  stock,  if  it  is  done  in  the  usual  course 
of  business  and  in  good  faith.* 

dl  Proceeds  of  Timber  Rightfully  Cut. — Timber  felled 
under  the  direction  of  the  court,  or  in  such  manner  as  the  court 
approves,  is  said  to  be  rightfully  cut.*  The  proceeds  of  timber 
so  cut  should  be  brought  into  court  and  invested  according  to 
the  settlement,  and  the  dividends  should  be  paid  to  the  tenant 
for  life.'  Thus,  a  doweress  would  receive  one  third  of  the  income.' 


the  life-tenant  is  selling  it  for  his  own 
min  and  profit,"  See  also  Steven*  v. 
Roae.  69  Mich.  159. 

1.  Brydges  v.  Stephens,  6  Madd.  379; 
Aston  V.  Aston,  i  Yea.  364;  Y00I  on 
Law  of  Waste  and  Nuisance,  p.  40. 

As  to  whether  the  cutting  of  under- 
wood by  a  mortgagor  in  possesiion  is 
waste,  the  court,  in  Humpllreys  t>. 
Harrison,  i  J.  &  W.  581,  said:  "Under- 
wood is  always  considered  as  a  crop. 
The  defendsnl  must  not  cut  it  out 
of  the  usual  course ;  but  if  be  cats  it 
In  the  usual  course,  he  cannot  l>e  re- 
strained any  more  than  from  cuttine  a 
crop  of  corn.     It  would  lie  the 


thin; 


the  taking  of  proper  steps  to  remove 
iDtecl  pests,  which  sapped  their  liTe^ 
when  the  trees  are  so  infested." 

a.  Duncombe  v.  Felt,  Si  Mich.  331; 
Kaye  v.  Banks,  Dick.  431 ;  Bellon  f. 
McGinnis,  17  Ind.  64. 

4.  Sltva  V.  Garcia,  65  Cal,  591. 

5.  Robinson  v.  Russell,  34  Cal.  467. 
In  Hamilton  v.  Austin,  yb  Hun  (K. 

Y.)  138,  the  court,  bj  Follett,  J,  said: 
"It  is  not  waste  tor  a  mortgagor  of 
agricultural  lands  to  sell  timber,  re- 
move or  change  fixtures,  if  done  in 
good  faith,  in  the  usual  coune  of  good 
husbandry,  and  before  foreclosure  ii 
""" default  has  occurred  upon lh« 


ning  him  out  of  possession,     mortgage.     Nor  is  it  waste  for  hbn  tc 


But  where  (he 
ipt,  his 


m  cutting  it  contrary  to    erals  from  open  r 
e  of  hust^ndry  "  -       -. 


'tgagor  is  a  bank- 
underwood  wli!  be 
to  that  the  mortgagee  Tnay 
state  In  the  plight  in  which 
the  date  of  the  bankruptcy. 


»,  If  done  In  the 
usual  course  of  Such  business,  though 
the  product  removed  may  exceed  Ihe 
vBlueofthe  remaining  freehold.  These 
considerations  lead  to  the  conclusion 
that  it  is  not  waste  for  a  tenant  of 
nursery  grounds,  entering  subsequent 
to  a  mortgage,  to  remove  and  sell  in 
,  ,  .  .  good  faith,  and  in  the  usual  course  of 
gon    446;  ao   Am,    St.   Rep.   83J,   the     business,    growing    nursery    stock,   if 

.  ,._  I  __j   •    ._,j  .  .. .... I.  -        done  before  foreclosure  is  begun,  and 

not  in  apprehension  of  foreclosure,  or 
for   the  purpose  of  injuring  the  free- 
hold and  the  securitv." 
e.  Waldo  V.  Walifo,  11  Sim.  107. 
7.  Tooker  v.  Amesley,  5  Sim.  J3;; 
Belt,  I   Y.  &  C.C.C.  573: 


'8  P     It  would  St 


Con  sett  1 


that  Ihe  language  of  the  li 

sarily  included  attention  to  these  mat' 

ters  without  their  express  mention.    Tt 

trune  and  cultivate  an  orchard  accord- 
ig  to  the  best  horticultural  methods,  Tollemache  v.'  ToHemache, 
would  require  the  doing  of  all  those  4^6;  Fcrrand  v,  Wilson,  4  Hare  jSl; 
things  which  arc  essential  to  keep  the  Gent  i'.  Harrison,  Johns.  523 ;  Yoot  on 
trees  in  a  good  condition  and  preserve  Law  of  Waste  and  Nuisance,  p. «. 
their  fruit  -  bearing  qualities,  which  8.  Dicken  v.  Hamer,  1  Dr,  A  Sm, 
would  include  the  cutting  oif  of  suck-  184;  Bishop  v.  Bishop,  ;  Jur.  931  ;  to 
ers  and  water  sprouts,  when  necessary  L.  ].  Ch.  N.  S.  301.  See  also  i  Wuh- 
to  the  health  of  the  trees,  as  well  as  burn  on  Real  Prop,  (jth  ed.),  p.  168. 
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If  the  estate  of  a  tenant  for  life,  without  impeachment  of  waste, 
comes  into  possession  before  any  remainder  of  inheritance,  he  is 
entitled  to  receive  the  corpus  of  the  fund  produced  by  timber 
rightfully  cut.' 

A  Proceeds  of  Timber  Wrongfully  Cut. — When  a  fund  is 
formed  by  a  tenant  for  life,  without  impeachment  of  waste,  com- 
mitting equitable  waste,  as  by  wrongfully  cutting  ornamental 
timber,  he  will  not  be  allowed  any  interest  in  it,^  and  the  proceeds 
will  follow  the  uses  of  the  settlement,'  or  belong  to  the  first  owner 
of  the  inheritance,* 

8.  iMoA—a.  Husbandry. — In  England,  a  very  stringent  rule 
was  adopted  by  the  earlier  cases,  by  which  any  change  in  the 
course  of  husbandry  was  held  to  be  waste.'  For  example,  it  was 
waste  to  plow  up  an  old  meadow  and  convert  it  to  arable 
land  ;*  or  to  convert  closes  of  meadow  into  garden  ground.*  One 
reason  for  the  rule  was  that  these  acts  changed  the  descrip- 
tion of  lands,  and  thus  might  endanger  the  evidence  of  owner> 
ship.* 

But  lands  in  the  United  States  are  cultivated  differently  in  many 
respects  from  those  of  England,  and  the  rigid  rule  of  the  early 

1.  Waldo  V.  Waldo,    la   Sim.    107;  bamv.  SklpwItb.SBeaT.au.  See.coit- 

Pbilllp*  t/.  Barlow,  14  Sim.  163.  tra,  Martin  v.  Coggan,  1  Hog.  110. 

S.  Welleslej   v.   Welleslej,   6    Sim.  And  It  has  been  held  not  to  be  watte 

497;  Lushlneton  V.  Boldero,  15  Beav.  i.  to   plow  up  land   held   under   a  lease, 

S.  Welleslej  v,    Welleslej,   6    Sim.  if  the  land  wai  not   ancient    meadow 

^l ;  Lcedi  v.  Amhent,  16  Sim.  431  ;  3  or   pasture   at   the   date  of  the   lease. 

Phil.   135;    Lu«talngton  v.  Boldero,  13  In   fee-Bimple  estatet,  a    continuance 

Beav.  418  ;  15  Beav,  i.  In  pasture  for  twenty  jeara,  during  the 

4.  Rolt   V.   Somerville,   a    Bq.   Abr.  life  of  the  donor  or  tCBCator,  Impresae* 

759;    Butler   11.  Kynnemley,   5   Madd.  on  land  the  character  of  ancient   pas- 

369;  MOM  Ormonde  v.  Kvnnerslej  (see  ture.     If  the  period  ii  less  than  twentj 

Morse  v.  Ormonde,   $   Madd.   99)  ;   a  rears,  the  case  la  open  to  evidence  of 

Bligb  N.  S.  374;  7  L.J.  Cb.  150;  S  L.  intcDtion,  but  not  otherwise.     Morris 

J.  Ch.  67.     In  the  Hnt-named  case  the  v.  Morris,  1  Hog.  338. 

court   held   tbat   the   cutting   of  .such  It  Is  waste  for  a  tenant  to  cut  down, 

timber  as  was  tbriring,  and  too  good  to  injure,  or  destroy,  underwood,   hedges, 

be    felled,   was   waste,   and    its   value  or  fences ;  to  plow   ancient    meadow, 

■bould  go  to  him  who  was  next  ia  re-  or  old  pasture  land;  to  sow  land  with 

mainder  of  tbe  Inheritance;    and   that  mustard   seed  or  any  other  pernicious 

tbe  value  of  such  timber  as  was  un-  crop;  or  to  remove  from  it  ha3-,  straw, 

thriving,and  which  a  prudent  husband-  dung,   or   manure    produced    thereon. 

man   would   fell,   should   be   laid    out  Pratt  v.  Brett,  3  Madd.  373. 

according  to  the  settlement.  If   pastures    are    plowed  within  sis 

8.  Washburn   on     Real  Prop.    (5th  vears  before  the  commencement  of  a 

ed.),  p.  151.  lease,  the  lessee  will  not  commit  waste 

•.  Simmons  v.  Norton,   5  M.  &   P.  if  he    plows   them    aUo,  even  after  a 

645 ;  7  Blng.  640.  lapse  of  thirty  years  of  his  leasehold. 

Although  the  conversion  of  ancient  Goring  v.  Goring,  3  Swanst.  66t. 

meadow  into  arable  land  has,  tn  many  To  plow  a  rabbit-warren,   unless  it 

cases,  been  considered  waste,  and  is  al-  be  a  warren  bj  charter  or  prescription, 

ways  fritna  facie  considered  as  waste,  is  not  waste  at  common  law.     Lurting 

^et  the  plowing  up  of  a  meadow  infested  i>.  Conn,  i  Ir.  Ch.  Rep.  373. 

with  moss  and  weeds,  for  the  purpose  of  T.  Harrow  School  v.  Alderton.  1 B.  ft 

lajing  it  down   again  in  grass   vtben  P, 86;  Pindar  f'.Wadsworth,3  East  155, 

properly  cleansed,  IS  not  waste,    St.  Al-  8,  a   Bl.  Com.   i&i\  Comyn's   Dig., 
879 
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common  law  does  not  applyin  the  United  States.'^  The  question 
whether  any  change  in  the  course  of  husbandry  is  waste,  depends 
upon  whether  it  is  in  conformity  with  the  rules  of  good  hus- 
bandry, or  works  permanent  injury  to  the  remainder  or  reversion,* 
and  whether  the  husbandry  is  justified  by  the  usage  of  the  local- 
ity.' Thus,  it  is  waste  to  till  a  farm  contrary  to  the  established 
rotation  of  crops,  and  the  usages  of  good  husbandry  ;*  to  remove 
the  manure  made  on  the  premises  in  the  ordinary  course  of 

the  custom  of  the  countij.    Onriow  v. 


"Waste,"  D  4!  Darcy  r.  Afikwith,  Hob. 
934  a;  Co.  Llt(,  S3b. 

1.  In  Clemence  v.  Steere,  i  R.  I.  J71; 
n  Am.  Dec.  6lt,  the  court,  bj  Greene, 
C.  1..  said:  "The  defendant  IB  charged 
with  having  converted  meadow  land 
into  pasture  land.  In  England,  thli 
would  be  waste.  But  we  are  not  to 
appl;  the  English  law  too  strictly.  Our 
lands  are  in  manj  reEpects  cultivated 
differently  from  land  in  England;  and 
this  difference  Is  to  be  taken  into  ac- 
count. .  .  .  It  ia  said  that  the  pas- 
tures have  been  permitted  to  become 
overgrown  with  brush,  tn  England, 
that  would  be  waste,  but  you  would 
not  expect  so  high  a  state  of  cultiva- 
tion in  Burrillville  as  In  England,  or 
as  in  the  vicinity  of  a  populous  city," 

I.  3  Dane's  Abr,  319;  Crockett  r. 
Crockett,  a  Ohio  St.  180;  Keeler  v. 
Eastman,  11  Vt.  393;  Phillipps  v. 
Smith,  14  M.  &  W.  594;  McGregor  v. 
Brown,  10  N.  Y.  118;  Proffitt  i>.  Hen- 
derson, 39  Mo.  335 ;  Shaeffer  v.  Cham- 
bers, 6  N.J,  Eq.  548;  47  Am.  Dec.  an. 

B.  Jones  V.  Whitehead,  i  Pars.  Eq. 
Gas.  (Pa.)  304;  Sarles  v.  Sarles,  3 
Sandf.  Ch.  (N.  Y.)  601;  Webster  r. 
Webster.  33  N.  H.  35;  66  Am.  Dec. 
705;  Chapel  V.  Hull,  6c  Mich.  167. 

In  Shine  v.  Wikox,  i  Dev.  &  B,  Eq, 
(N.  Car.)  631,  the  court,  by  Gaston,  J., 
said :  "  We  hold,  also,  that  the  turning 
out  of  exhausted  lands  is  not  irastc. 
An  improved  system  of  agriculture  has 
commenced  with  us,  which  we  hope 
will  in  time  supersede  the  present 
slovenly,  and  as  it  respects  the  country 
at  large,  Injurious  course  of  husbandry. 
But  a*  yet  the  usage  is  almost  univer- 
sal, of  cultivating  the  cleared  land  un- 
til it  is  worn  out,  permitting  it  to  rest, 
and  grow  up  with  pines  and  scrubby 
oaks  m  order  to  shield  it  from  the  sun, 
and  return  by  their  straw  and  leaves  a 
portion  of  the  fertility  it  once  possessed; 
and  clearing  new  ground  to  supply  the 
place  of  that  given  back  to  nature," 

The  tenant  must  treat  the  land  In  a 
husbandllke  manner,  and  according  to 


.  16  Ves.  Jr.  173. 

4.  Darden  v.  Cowper,  7  Jones  [N. 
Car.)  »io;  75  Am.  Dec.  461, 

Grubbing,  improperly  cutting,  or 
allowing  cattle  to  destroy  the  germen 
of  a  hedge,  is  waste.  Dunn  v.  Bryan, 
7  Ir.  Eq.  Rep.  143. 

A  tenant  who  plows  about  one  hun- 
dred acres  out  of  one  hundred  xtA 
forty  acres  of  tillable  laod.  Including 
meadow  land,  uses  the  farm  In  so  an- 
husbandlike  manner,  cibausts  the  soil 
by  improper  tillage,  and  therdoit 
commits  waste.  Chapel  v.  Hull,  £0 
Mich.  167.  In  this  case,  the  court,  br 
Champlin,  J.,  said  :  "  There  is,  iu  thu 
case,  an  implied  covenantor agreemcDt, 
on  the  part  of  the  defendant,  to  use  the 
farm  in  a  husbandlike  manner,  and 
not  exhaust  the  soil  by  improper  till- 
age. A  due  proportion  of  meadow 
land,  upon  a  farm  of  the  size  and  kind 
in  question,  is  consistent  with  good 
husbandry  In  the  neighborhood,  u 
appears  from  the  record  before  lU ;  and 
upon  principle,  it  would  be  watte  for 
an  outgoing  tenant  to  plow  up  all  the 
meadow  land  upon  the  farm,  as  tnoch 
as  it  would  be  for  an  outgoing  tenant 
of  garden  ground  to  plow  up  ttran- 
berry  beds.  Wetherell  f.  Howelli.  i 
Campb.  127." 

In  Wilds  V.  Layton,  i  Del.  Cb,  226; 
13  Am.  Dec,  91,  it  was  held  ttasl  the 
working  of  a  field  two  years  sucfts- 
sively  In  Indian  com  was  waste,  be- 
cause It  was  contrary  to  the  estab- 
lished rotation  of  crops  on  it,  and  con- 
trary to  the  usage  01  that  part  of  tbe 

country. 

It  would  be  waste  to  suffer  paitum 
to  become  ovei^rown  with  brtoh. 
Clemence  v.  Steere,  i  R.  1.  373:53 
Am.  Dec.  610.  But  it  is  not  waste  lor 
a  tenant  in  dower  to  suffer  pasture  10 
become  woodland,  on  account  of  the 
growth  of  trees.  Clai^  d.  Holdeo,  1 
Gray  (MassO  8;  66  Am.  Dec  450. 

Mere  ill  husbandry  will  not  contd- 
tute   waste  on  the  part  of  a  tenant  in. 
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husbandry  -.^  to  remove  bog  grass  from  a  farm,  which  had  usually 
been  foddered  on  the  farm  ;•  or  to  cut  turf  for  sale  where  a  lease 
gives  a  right  of  estovers  only,' 

6.  Digging  Clay  and  Gravel, — The  opening  of  gravel  pits 
in  the  land,  and  the  digging  and  selling  of  gravel  therefrom,  or 
digging  and  selling  the  soil  or  clay,  or  digging  clay  and  making  it 
into  bricks  for  sale,  are  waste  ;*  unless  such  acts  constituted  the 
usual  method  of  enjoying  the  land  before  the  particular  estate, 
began.' 

c.  Opening  Mines  and  Quarries.— The  opening  of  lands  in 
search  of  mines,  unless  mines  are  expressly  demised  with  the  lands, 
is  waste,  as  is  the  opening  of  new  mines,  unless  the  demise  includes 
them*  But  the  holder  of  the  particular  estate  may  make  unlim- 
ited use  of  mines,  quarries,  and  minerals,  if  they  were  opened  and 

dower.     Richards  v.  Torbert,}  Houst  thereby    commit    waste.      Russell    v. 

(Del.)  17*.  Merchants'  Bank,   47   Minn.   286.     In 

Plowing,  burning,  breaking,  or  sow-  this  case,  the  court,  by  Vanderburgh, 

Ing  down  land  ^b  waste,      Worsley  v.  J.,  said :  "  It  may  lie  conceded  that  the 

Stuart,  4  Bro.  P.  C.  377.  unauthorized  digging  of  clay  by  a  ten- 

1.  Lewis  V.  Jones,  17  Pa,  St.  361 ;  55  ant  is  waste,  where  there  is  nothing  in 

Am.   Dec.  550;   Daniels   v.    Pond,  zi  the  situation  of  the  premises  or  other 

Pick.  (Mass.)  3^7:  3'   Am.  Dec.  269;  special  circumstances  to  take   the  case 

Onslow    V.   ,    16   Yes.   Jr.    17J.  out  of  the  general  rule.     .     .     .     And 

But  this  doctrine  applies  only  to  agri-  so,  in  specif  cases,  an  injunction  will 
cultural  tenants,  and  therefore  not  to  issue  to  restrain  Injuries  to  the  free- 
manure  made  In  a  livery  stable.  3  hold  in  the  nature  of  waste  between 
Minor's  Insts.  (zd  ed.), p.  53a.  tenants  in  common.    .    .    .    But  where 

S.  Sarles  V.  Sarles,  3  Sandf.  Ch.  (N.  works  of  the  character  described,  for 

Y.)6oi.  carrying   on   the   business   of   making 

S.  Courtowni'.  Ward,  i  Sch.  &Lef.8.  brick,  have  been  constructed  and  estab- 

4.  University  f.  Tucker,  31    W.  Va.  ""  " 
633;  Huntley  Ti,  Russell,  13  Q.   B.sgt; 

Livingston  v.    Reynolds,   1    Hill   (N.  we  are  of  the  opinion  that,  as  between 

Y.)  ^iT,   Smith   V.   Rome,  19  Ga.89;  the  subsequent  grantee  of  an  undivided 

63    Am.  Dec.  198;   Martin's     Appeal  interest  in  the  land  and  cotenanti  in 

(Pa-    1887),    9  Atl.  Rep,   490;   Taylor  possession,  it  is  not  waste  for  the  latter 

ot)  Landlord  and  Tenant  164;  Co.   Lit.  to  continue  the  bufliness  in  the  custom* 

53b;  Tudor's  Lead.  Cas.  65.  ary  way,  and   that  to  so  continue  the 

B.  Huntlev  v.  Russell,  13  Q.  B.  591 ;  manufacture  is  within  the   legitimate 

Knight  v.Moseley,AmbI.  176;  Tudor's  exercise    of    the    enjoyment    of   their 

Lead. Cas. 65;  Angier  u.  Agriew,g8Pa.  property  by  such  cotenanls." 
St.<S7.  t.  Op«nliisNawl[hiMliWa«t«,Unl«M 

Where  there  were  old  clay  pits  which  BipeolaUr  Anthorliad.— Co.  Llt.-53  b; 

had  not  been  worked  for  twenty  years,  3  Bl.Com.  iSl;  Cumyn's  Dig.,"Waste, 

and  it  was  alleged  that  the  last   owner  D    4;     Saunders'    Case,    j    Rep.    is ; 

had,  (or  some  purpose  or  other,  taken  Sloughton    -u,    Leigh,    1    Taunt.   410; 

clay  out  of  them,  and  had   made  some  Darcy  v.  Askwtth,  Hob.  334;  Viner  v. 

preparations  for   working    them,    yet  Vaughan,  a  Beav.  466;  U.  S.  v.  Gear,  3 

they  were  not  in  course  of  working  at  How.   (U.   S.)   J3o;   Chllds  v.    Kansas 

his  death,  it  was   held  that   It  was  not  City,  etc.,   R.  Co.,  117  Mo.  414.     See 

at  his  death  an  open  mine.     Ylner  o.  also  Williamson  f.  Jones  {W.Va.  1894), 

Vaughan,  2  Beav.  466.  19  S.  E.  Rep.  436. 

The  use  of  clay,  by  a  mortgagor  of        A  vendor  of  land,  who  remains  In 

an  undivided   interest  and   his  coten-  poesesaion  according  to  the  contract  of 

ant,  for  the  purpose  of  making  brick,  sale,  commits  waste  if  he  quarries  and 

may  be  continued  by  them  alter  the  removes  rock  therefrom.     Holmbergf. 

mortgage  is  given,  and  they  will   not  Johnson,  45  Kan.  197. 
a8  C.  of  L.— 56                        S81 


)vGoo'^lc 


t 


WhM  Oontdtntw  WuU.                   WA  S  TE.  luL 
in  use  at  the  beginning  of  the  particular  estate  ;*  or  may  sink  new 

I.  Onitomary  Ui*  oT  Hlii*!  Mid  Qrur-  been    n-orked    during    tbe  life  of  the 

Tlsi  U  Mot  Varta.— Flndla^  v.  Smith,  6  testator  for  the  use  of  the  faim  and  for 

Munf.   (Va.)    134;   8    Am.   Dec.   733;  sale  In  the    neighborhood.     Irwin  s. 

Sajrera  ii.  Hoakinson,   no  Pa.  St.  473;  Covode,  34  Pa.  St.  162. 

Lynn's  Appeal,  31  Pa.  St.  44;  7a  Am.  In  Ellas  v.  Griffith,   8   Ch.  Div.  «i, 

Dec.  721;  Neel  v.  Neei,  19  Pa.  81.314;  the  court,  by  Cotton,  L.  J^aaid:  "U> 

Ward  V.  Carp  River  Iron  Co.,47  Mich,  will  deal  fiwt  with  tbe  qtiestlon  of  law 

6<:    McCord   V.   Oakland   C^icksilver  raised  bj   the  plaintiffs,  namelj,  thit 

Min.  Co.,  64  Cat.   134;  49   Am.   Rep.  although  a  termor  may  lawfullr  work, 

686;  Stoughton  v.  Leigh,  i  Taunt,  410;  during   his  term,  mines    vhlcb   hne 

Crouch  f,  Puryear,  i  Rand,  (Va.)  158;  been  opened  bj  the   freeholder  befme 

10  Am.  Dec.  538;  Reed  v.  Reed,  16  N.  the  commencement  of  the  tenant'i  in- 

Eq.  J4S;  1  Bl.  Com.  38a;  Taylor  on  terest,   there  is  auch   a  difference  be- 

.andlord  and  Tenant  165.  tween    an   open    mine    and    an  open 

Coal  mines  which   were  opened  be-  quarry  that,  although    a  termor  may 

fore  the  life  estate  began,  may  be  used  lawfully  work  a  mine  opened  t^  thie 

by  the  tenant  for  life,  but  only  for  such  freeholder  before  he  acquires  poue*- 

purposes  as  those  for  which  they  were  8lon,hecannotworkaquarry»oopencd, 

used  before  the  beginning  of  the  life  In  our  opinion  there  is  no  such  distinc- 

estate.     Franklin  Coal  Co.  -v.  McMil-  tion.     To  enable  a  termor  or  tenant 

Ian,  49  Md.  549.  for  life,  punishable  for  waste,  to  work 

As  to   opening  mines  and  quarries,  mines,  it  must  be  shownthattheowoer 

and  cutting  timber,  the  privileges  of  a  of  the  inheritance,  or  those  acting  by 

life  tenant  under  the  laws  of  Pennayl-  his    authority,    have    commenced  tbe 

■vania  are  much  greater  than  under  the  working  of  the  mines,  with  a  riew  to 

common  law  oi  England,     Lynn's  Ap-  making  a  profit  from  the  working  sod 

peal,  31  Pa.  St.  44;  73  Am.  Dec.  731.  sale  of  what  is  part  of  tbe  inberitance. 

It  Is  not  waste  lor  a  tenant  (or  life  to  When  this  is  established,  tbou^  no 
work  a  mine,  quarry,  clay  pit,  or  sand  profit  has  in  fact  been  made,  the  mine 
pit,  which  has  been  opened  and  used  is  open  In  such  a  sense  as  to  jostif;  the 
by  tbe  former  owner.  It  is  a  mode  of  continuance  of  the  working  by  a  tenn- 
enjoyment  of  the  land  to  which  he  is  or.  When  it  is  established  thatsquirry 
entitled.  Reedu.Reed,  16N.J.  Eq.  348.  has  been  worked  by,  or  by  the  author- 
Where  a  lease  permits  the  opening  ity  of,  the  owners  of  the  inheritance, 
of  mines,  it  is  not  waste  to  work  them  for  the  purpose  of  making  a  profit  \n 
to  exhaustion.  GrifGn  v.  Fellows,  5  digging,  or  otherwise  raising  and  ttll- 
Leg.  Gaz.  (Pa.)  365;  1  Luz.  L.  Reg.  In g  part  of  the  Inberituice,  tbe  tame 
(Pa.)  147.  principle  applies.     There  ia,  howercr, 

liie  working  of  openmines  bj-a  ten-  this  difference  between  a  mineaoda 

ant    for    life    is    not   waste,   either  at  quarry,  namely,  that  stone  or  slate  b 

common  law  or  under  the  statutes  of  frequently,   dug    for    the    purpoK  of 

Ptnntylvania.     Nor  do  the  statutes  of  building   or  repairing    bouses  on  tbe 

.PeHKjy/KOHia  prescribe  any  [imitation  property',  and  not  for  the   purpose  of 

to  the  use  which  a  tenant  for  life  may  profit,   and    althoueh  this    is   in  one 

make  of  open  mines,  though  a  court,  sense  an  opening  of  a  quarry,  it  it  not 

by   virtue  of  its    common-law  power,  so  in  tbe  sense  necessary  to  enable  s 

might    restrain  unskillful   mining  and  termor  to  continue  the  workiDg.    It  i> 

wanton  injury  to  the  inheritance  by  a  not   an    opening  for    the  pnrpOM  <^ 

tenant  for  life,  yet  not  such  mining  aa  profit.'' 

is  subject  to  no   other  objection   than  In  Ward  o.  Carp  River  Iron  Co.,47 

Its   liability  to  exhaust  the  mine.     So  Mich.    65,   the    court,  by   Cooley,  J> 

where  a  tenant  for  life,  claiming  under  said  :  "  It  is  consistent  with  all  Ibsl  it 

a  will,  sold  to  a  coal  company  all   her  alleged,  that  the  debtor  in  the  decu- 

rlght,  title,  and  Interest  to  the  coal  In  tion  only  oontlnued  the  use  of  opened 

the  land,   without  limit  as  to  the  quad-  mines    in    the   cuatomary    way,  st  a 

tity  of  coal  to  lie  taken  therefrom,  it  dowress  might  have  done,    ...  or 

was  held  that  estrepement  did  not  lie,  any    other  tenant  for   life,    ...  or 

in  favor  of  those  entitled  In  remainder,  even  a  tenant  for  years.    .    .    .    And 

to  restrain  the  company  from  working  the  debtor's  righM    are  ccrtaloly  ■m' 

largely,   for   sale,  a  mine  which  had  less  than  those  of  a  tenantforrean,ia 
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shafts  to  reach  the  same  veins,  or  new  and  lower  strata.*  But  if 
the  mines  had  been  completely  abandoned  before  the  beginning 
of  the  particular  estate,  the  tenant  will  be  guilty  of  waste  if  he 
works  them.'*  Mines  abandoned  merely  for  want  of  a  market, 
however,  may  be  worked  by  the  tenant,  but  not  if  the  abandon- 
ment had  been  long  continued,  and  took  place  with  a  view  to 
advantaging  the  estate  thereby.' 

Where  the  very  purpose  of  the  lease  is  to  carry  on  mining  op- 
erations, the  lessee  will  not  commit  waste  by  conducting  them, 
and  by  building  houses  on  the  land  also,  if  such  erections  are  au- 
thorized by  the  lease.*  If  a  lessee  has  the  exclusive  right  to  drill 
on  land  for  natural  gas,  the  lessor  may  be  restrained  from  drilling 
also  on  the  leasehold,  on  the  ground  that  the  latter's  action  is 
threatened  waste.' 

Quarrying  rock  from  land  which  was  granted  to  a  municipality 
merely  as  a  right  of  way,  is  waste.*  But  if  a  valuable  mineral, 
such  as  marl,  be  removed  from  a  piscary,  which  is  thereby  im- 
ptx>ved,  it  is  not  waste.* 

aOT  particular.    He  ms^  not  open  new  suing  the  same  mean*  of  profit  from 

mines,  but  the  old   mines  he  taiij  con-  the  land  which  he  and  those  who  held 

tinue  to  work  In  the    customarj'  and  under  him  took." 

reasonable  way."  >.  Bagot   v.    Bagot,    31    Beav.   509; 

1.  Crouch  V.  Puryeat,  i  Rand.  (Va.)  Leggeu.  Legge,  3a  Beav.  51;. 

358;    lo  Am.    Dec.  5*8;  ClBTedng  v.  4.  Heil  f.  Strong.uPa.  St.  164. 

Clavering,  1  P.  Wins.  388;   Spencer  v.  B.  Under  a  lease  of  land  for  the  sole 

Scurr,  31  Beav.  334.  purpose  of  drilling  and  operating  for 

Where  a  vein  of  ore  has  been  opened  oil  and  gas,  the  lessee's  right  in  the 

and     worked     In   the   lifetime  of    the  surface  of  the  land  is  In  the  nature  of 

owner  of  the  fee,  the  life  tenant  may  an  eaEcment  of  entrj  and  «xaminBt!on, 

■Ink  newshafla  and  pursue  the  work-  with  aright  of  posseaeloD  arising  where 

Inga  upon  the  Tein  which  has  been  so  the  particular  place    of   operation    is 

opened.    Gaines  v.  Green   Pond   Min.  selected,  and  the  easement  of  ingress, 

Co.,  33  N.  J.  Eq.  603.  egress,    storage,    transportation,    etc., 

S.  The  V«rklii«  of  l.baadoii«d  lIlBaa  during  the  continuance  of  operations. 

Is  Waste. — Viner  V.  Vaughan,  a  Beav.  Therealsubjectof  possession  to  which 

466;   Franklin  Coal  Co.  11.  McMillan,  the  lessee  is  entitled,  is  the  oil  or  gas 

49  Md.  ^49;  Martin's  Appeal  (Pa.  1887),  contained  in  or  obtainable  through  the 

9  Atl.  ftep.  49a  landj  these  are  minerals  /era  nalurie. 

In  Gaines  v.  Green  Pond  Iron  Min.  and  are  part  of  the  land  and  belong  to 

Co.,  3a  N.  J.  Eq.  86,  Runyon,  C,  said  :  Its  owner  only  so  long  aa  they  are  in  it 

"  In  this  case  the  diggings  had  not  been  and  under  his  control;  the  lessee,  when 

worked  for  over  sixty  years  when  the  he  has  drilled  a  gas  well  and  controls 

company  took  possession.    The  owner,  the  gas  produced  tberebj'.  Is  in  possea- 

by  whom  they  were  made,  never  sup-  sion   of  all   the   gas   within  the  land. 

poaed  that  he  could  make  the  ore  avail-  Therefore,  the  lessor  will  be  restrained 

able  as  Iron  ore.     He  was  convinced  to  ai  for  threatened  waste,  If  he  drills  on 

the  contrary.     He  abandoned  the  use  the  leasehold,  the  rights  granted  to  the 

of  it  for  the  special  purposes  In  which  lessee    being      necessarily     exclusive. 

he  had  employed  It,  and   ceased  to  dig  Westmoreland,  etc.,  Natural  Gas   Co. 

for  or  use  It,  and  the  abandonment  was  v.  DeWitt,  130  Pa.  St.  335. 

complete  and  thorough,  and  continued  S.  Smith  t>.  Rome,  i9Ga.89;63  Am. 

for  sixty  years  and  more.     It  cannot  be  Dec.    398 ;    Dennlston    v.    Clark,  125 

said  that  iie  contemplated  making  profit  Mass,  3i6. 

of  the  substance  of  the  estate  by  mining.  T.  Smith  v.  Sharpe,  Busb.  (N.  Car.) 

The  company  cannot  be  said  to  be  pur-  91 ;  57  Am.  Dec.  574. 
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The  reigoval  of  a  barrier,  or  a  boundaty  between  two  mines, 
has  been  held  to  be  waste.' 

4.  Bnildingi  — a.  DESTRUCTION.  —  It  has  been  held  that  the 
destruction  of  buildings  is  waste,  even  if  such  destruction  is  made 
with  the  intention,  on  the  part  of  the  tenant,  of  replacing  the 
structures  with  others  of  as  good  or  better  character.*  Thus,  a 
tenant  for  years,  who  has  merely  a  power  to  make  certain  altera- 
tions, commits  waste  if  he  destroys  the  building,  even  though  he 
should  erect  a  better  or  more  expensive  one  in  its  place.'  The 
fact  that  a  house  is  not  tenantable  is  no  excuse  for  tearing  it 
down,  for  whatever  may  be  its  value,  the  reversioner  has  a  right 
to  it.* 

But  buildings  so  dilapidated  as  to  be  dangerous  to  life  may  be 

1.  Marker  v.  Kenrlck,  13C.  B.  tS8;  fBlli  b^  reason  of  iU  imperfect  on- 
21  L.  ].  C.  P.  139.  struction,  and  if  the  tenant  It  uiing  it  ia 


—Hunt-  a  proper  manner.     Machen  v.  H(x^>er, 

ley  t>.  Russell,  13  Q^  B.  588;  Cornish  -e.  73  Md.  343. 

Strulton,  S  B.  Rfon.  (Ky.)  586;  Durrett  Deatroying    a    dovecote    is    wltte. 

V.  Simpson,  3  T.  B.  Mon.  (Ky.)  517;  Kimpton  w.  Eve,  I  Veg.  &  B.  349. 

16  Am.  Dec.  115.  Fulling  down  buildings  and  carrying 

In  Dooley  v.  Stijagham,  ^  fJlah  107,  away  the  materials  just  before  the  end 

the  court,  by  Boreman,  J.,  said:  "Waste  of   the    term    is    waste.      I-aadoii   f. 

Is  substantial  damage  to  the  reversion,  Hedger,  18  Ves.  355. 

done  by  one  having  an  estate  of  free-  S.  Where  only  power  of  alteratloa  ii 

hold  or  for  years,  during  the  continu-  given, destructionia waste.     Davenport 

ance   of  the  estate.      JUams'    Equity  v.  Msgoon,  i3  0regon3;  57  Am.Rep.i, 

•ao8.     The  afEdavlts  show  the  building  In   this  esse,  the   court,   by   Lord,  ], 

to  be  of  value.     Its  destruction  would,  said  :  "  By  the  terms  of  his  lease,  1^ 

therefore,  be  'substantial  damage'  to  the  defendant  is  authorized  to  make  alter- 

revereion.     Whether    appellant   would  ations  In  the  building.    The  sUpulaiico 

ever  replace  It  with  a  better,  or  as  good  is,  that  he  'may  make  alterations  in  the 

a  building,  or  any  building.  Is  beyond  building  now  on   said  lands,  so  as  to 

our  province  to  Inquire.      It  might  be-  adapt  it  to  other  business  than  that  of 

come  an  impossibility,  no  matter  how  a  livery  stable.'      But  does  the  right  10 

willing  appellant  might  be."  make  alterations  in  the  building,  so  is 

In   Smyth   i>.   Carter,    18   Beav.   7S,  to  adapt  it  to  other  business  tlian  that 

Romilly,  M.  R.,  said:  "I  entertain  no  of  a  livery  stable,  confer  or  include  llie 

doubt  that   this   court  will   restrain  a  power  to  tear  down  and  destroy  tucb 

tenant  from  pulling  down  a  house  and  building,  and  to  erect  or  rebnlld  a  new 

building   another   which   the   landlord  or  different  structure  ?     To  alter,  or  to 

dislikes.     It  is  not  suHlicient   to  show  make  alteration' in,  a  bulldingorthii^ 

that  the  house  proposed  to  be  built  is  a  it  is  necessary  to  vary  or  change  the 

better  one;  and  the  fact  of  the  defend-  form    or   nature   of  such   bnlldbig  or 

ant's   lowing  that   the  landlord  does  thlDg  without  destroying  its  identitr. 

not  know  his   own   interest,  will   not  The   idea  is  that   the  Identity  of   tie 

affect  the  judgment  of  the  court  in  any  subject  is  preserved,  although  tlie  fonn 

respect  whatever.     The  landlord  has  a  or  nature  may  have  been  modified  or 

right  to  eierclse  his  own  judgment  and  changed.     (Abbotfs    Law    Diet.,   Ut. 

caprice,    whether   there   shall   be  any  'Alter.')     To  tear  down  atiuitdlngis 

change;   and   If  he  objects,  the   court  not   to   alter,   but  to   deatror  its  eiii- 

wltl  not  allow  a  tenant  to  pull   down  tence  as   such.      .                 The  effect, 

one    house    and   build   another   in   its  then,  of  making  alteratioiis  in  a  build- 

place."  ing,  is  to  change  or  modify   Its  Twin 

Placing    an    excessive   weight   in   a  without  destroying  its  identity  or  exlst- 

building,  because  of  which  it  falls,   is  ence." 

waste,   Chalmers  v.  Smith,  153   Mass.  4.  Clemencec.  Ste«re,  i   R.  I.  Vli; 

j6i ;  but  it  is  not  waste  if  the  building  53  Am.  Dec.  6]i. 
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torn  down.*  And  the  rule  of  the  common  law  that  the  destruc- 
tion of  buildings  is  waste,  even  if  better  ones  are  erected  in  their 
places,  has  been  modified,  it  is  believed,  both  in  Englattd  and  the 
United  States,^  so  that  the  propertest,  of  whether  the  destruction 
of  buildings  is  waste,  seems  to  be,  do  the  acts  result  in  tasting 
injury  to  the  inheritance  as  it  will  come  to  the  reversioner." 

*.  Alterations. — The  right  of  the  tenant  for  years  is  to  use 
the  buildings  as  they  are,  and,  therefore,  it  will  l>e  waste  if  he  at- 
tempts to  force  upon  the  reversioner  something  new  or  different 
in  the  place  of  them  ;  he  may  not  turn  a  dwelling  into  a  shop  or  a 
stable ;  nor,  on  the  other  hand,  may  he  make  over  a  shop  or  a  stable 
into  a  dwelling.*  Slight  changes  may  be  made,  however,  provided 
they  do  not  injure  the  inheritance,  but  preserve  the  estate  sub- 
stantially the  same.*  And  alterations  made  in  accordance  with 
the  stipulations  of  the  lease  are  not  waste.* 

c.  Erection  of  New  Buildings. — While,  at  the  common  law, 

1.  Clemence  v.  Steere,  I  R.   I.   371 ;  premiBc*,  subitantlBlly,  at  the  expfra- 

t\  Km.  Dec.  611.  tion  of  the  term.     Wlnitalp  v.  Pitts,  3 

i.  1   WMhburn  on  Real  Prop,  (sth  Paige  (N.  Y.)  as9- 

ed.),  p.  14.6.  Alteratlonsof  p&rtitlonsandremoval 

■.  Aota  KMt  Bamlt  In  Lartlm  Taiarj  of  mantels,  in  leased  premises,  are 
UUu  Inlurltana*  in  Ordar  to  OonitltuM  waste,  or  in  the  nature  of  waste.  Wot* 
WMte.— Young  i.'.  Spencer,  10  B.  &  C.  too  v.  Wise,  4?  N.  Y.  Super.  Ct.  51J. 
14; ;  3iE.  C.  L.  47;  Doe  v.  Burling-  In  Sweetser  v.  Emes,  3  Dane  Abr. 
toti,jB.&Ad.  507  ;  37  E.  C.  L.  117;  333,  it  was  held  not  to  be  waste  for  the 
Htstyv.  Wbeeler,i3  Me.434;  Philllpps  lesaee  of  ■  com  and  grist  mill  to  "turn 
T>.Sniitb,i4M.&  W.5as,n;Websterf.  the  mill  Into  one  for  grinding  dye- 
Webster,  33  N.H.  35; 66  Am.  Dec.  705;  woods,"  although  the  lessee  took  away 
McGregor  v.  Brown,  10  N.  Y.  118;  part  of  the  apparatus  for  grinding  corn, 
Jaclcson  i>.  Andrew,  18  John*.  (N.  and  substituted  others. 
Y.)  431.  H.  Cannon  v.  Barrv,  59  Mlas.  389. 

In  DavenpoR  v,  Magoon,  1 3  Oregon  t.  HaUrlal    Utariitioai,   AntboilMd, 

3;  57  Am.  Rep.  i,  the  court,  by  Lord,  J.,  Do  Mot  ContUtnta  Waata.— The  conver- 

•ald:  "  From  these  deiinltions,  to  const!-  slon  of  a  dwelling  bouse  Into  a  shop  is 

tnte  waste:,  the  injury  to  real  property  not  waste,  if  power  to  Improve  and  add 

muitbeofapermanentcharacter— some  to    demised    premises  is  given  in  the 

act  which   does  a  lasting  injury  to  the  lease.     Doe  t'.  Jones,  4  B.  &  Ad.  136; 

property,  or  tends  to  destroy   its  Iden-  34E.C.L.37. 

lity."  A  gave   B  a  lease  of  a  "store  and 

4.  Matorlal  Altaratlona, Unantboiliad,  cellar"  for  live  years.  If  not  sooner  de- 

Oonatltiitairaate.— CooleyonTortsfid  termined   by  the    lessor.     The    lessee 

ed.),  p.  301.;  Huntley  !•.  Russell,  13  Q^  covenanted    not    to   commit   strip  or 

B.573;  Bo  n  net  t  v.  Sadler,  14  Ves.  526;  waste,  but  was  to  iiave  the  right  "to 

HatmsellT'.  Hort,  11  Ir.  R.    Eq.  478,  repair,  alter,  and   Improve  the  prem- 

Al  law,  the  tenant  is  guilty  of  waste  iscs,  in  such  manner  as  should  be  for 

if    he    pulls    down    doors,    windows,  his  interest  and  benefit  " — and  "  all  fix- 

walnicots,   or  in   any   way   alters   the  tures  which  should   be   added  to  the 

material  form  and  features  of  the   de-  premises   should   remain  and   become 

miied    buildingE.     North    v.    Guinan,  the  property  of  the  lessor."    The  lessee 

Beat.  343.  entered,  raised  the  store  from   one  to 

The  tenant  has  no  right  to  pull  down  two  feet,  and  finished  off  a  victualing 

valuable  buildings,  or  to  make  improve-  cellar,  it  never  having  been  used  for 

ments  or  alterations  which  will  mate-  that  purpose  before,  and  made  other  al- 

rially  and  permanently  change  the   na-  terations.   It  was  held  that  this  did  not 

lure  of  the  property,  so  as  to  render  it  constitute  waste.     Hasty   v.  Wheeler, 

Impossible  for  him  to  restore  the  same  13  Me.  434. 
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the  erection  of  new  buildings  on  the  premises  was  generally  waste,' 
the  better  opinion  now  is  that  it  is  not  necessarily  waste.* 

d.  Removal. — A  structure  erected  by  a  tenant  for  years,  of 
whatever  size  or  material  it  may  be,  may  be  removed,  though 
erected  and  used  for  purposes  of  agriculture  or  manufacture,  if 
such  erection  and  removal  do  not  essentially  injure  the  inheritance, 
and  are  accomplished  during  the  term  ;'  and  should  a  tenant  for 
life  remove  a  building  erected  by  him,  but  not  afBxed  to  the  free- 
hold, except  as  merely  standing  upon  It,  it  would  not  be  waste.* 

But  permanent  improvements  annexed  to  the  freehold  become 
a  part  of  the  inheritance,  and  if  erected  by  the  tenant  for  life,  he 
may  not  remove  them.*  For  instance,  if  the  husband  of  a  tenant 
in  dower  erects  a  dwelling  house  upon  the  wife's  lands,  the  re- 
moval of  it  after  her  death  will  be  waste.*  Thus  it  seems  that 
a  tenant  for  years  is  not  held  to  the  same  accountability,  as  to 
the  removal  of  buildings,  as  is  a  tenant  for  life.' 

1.  If  a  lessee  for  years  builds  a  house  If   a  tenant   for   life    erects   a  new 

on  the  premises  leased,  It  is  wa»te,  and  smokehouse,  In  place  of  one  gone  to 

if  he   lets   it   fall,   It   is   a  new  waste,  decay,  from  materials  obtained  on  the 

Anonymous,  ii  Mod.  7.  homestead,  it  is  not  waste.    Sailei  c. 

To  build  a  cbitnney  without  the  land-  Sarles,  3  Sandf.  Ch.  {N.  Y.)  607. 

lord's  consent,  is  waste.    Brock  v.  Dole,  8.  Van  Ness  v.  Pacard,  a  Pet.  (U.  S.) 

66  Wis.  143.  137;  3  Dane  Abr.  332;  i  WaibtHim  on 

3.  EivoUon  of  M»r  Btilldingi  la  Sot  Real  Prop.  (5th  ed.),  p.  14S. 

Vut«  HMeiaaniy.  —  I    Washburn   on  4.  Clemencei'.  Steere,  i  R.  1.371;  53 

Real   Prop,  (sth  ed,),  p.  147;  Beers  v.  Am.  Dec.  63i. 

St.  John,  16  Conn,  329.  B.  Austin  v.  Stevens,  34  Me.  5I0. 

The  erection  of  houses  upon  land,  in  6,  Dozier  v.  Gregory,  i  Jones  (N. 

accordance  wilh  the  terms  of  a  mining  Car.)  100  ;    McCullough  v.  Irvloc,  13 

lease,  does  not  constitute  waste.     Heil  Pa.  St.  438. 

V.  Strong,  44  Pa.  St.  364,  In   Washburn  v.   Sproat,   16  M«», 

In  Winship  v.  Pitts,  3  Paige  (N.Y.)  449,  creditors  of  an  inlesute  sought  to 

359,   an   injunction   was   refused   to   a  have  a  building,  which  he  had  erectcil 

landlord  whose  tenant  was  proceeding  on  his  wife's  land,  made  subject  to  the 

to  erect  a  brick   building  on   the   de-  paymentof  theirclaims.    Butthecouit 

mised   premises.     The   court,  by  Wal-  held   Ihat  as  the   building  had   been 

worth,  C.,  said:  "  But  whatever  doubts  erected   voluntarily   by   the   husband, 

may  have  been  formerly  entertained  on  and   under   no   particular  contract.  It 

this  subject,  I   have  no  hesitation  in  became  a  part  of  the  realty,  and  could 

saying,  that  by  the  law  of  this  state,  not  be  removed. 

as  now  understood,  it  is  not  waste  for  T.  Power  of  Tonutt  fOr  Tmm  to  B«- 

the  tenant  to  erect  a  new  edifice  upon  mova   BnlldiACi,  Broader  Uwd  that  af 

the  demised  premises,  provided  it  can  Tonuit  for  UTe. — i  Washburn  on  Reil 

be  done  without  destroying  or  materi-  Prop.  (5th  ed.),  p.  14S. 

ally  injuring  the  buildings  or  other  im-  The  reason  for  holding  to  be  wute 

provements   already  existing   thereon,  the  removal  of  buildings  by  ■  tenant 

...     It  cannot  be  waste  to  make  new  for  life,  which  would  not  be  held  11 

erections  upon  the  demised  premises,  such  if  done  by  a  tenant  for  years,  msy 

which  may  be  removed  at  the   end  of  perhaps  be  found  in  the  following  ei- 

the  term  without  much  inconvenience,  tract :    In   McCullough  v.  IrHne,  I] 

leaving  the  property  in  the  same  situ-  Pa.   St.  438.  the  court,  by  Coulter,  j- 

ation  it  wss  at  the  commencement  of  said  :  "There  is  a  debt  due  to  the  land 

the    tenancy ;    and    the    materials   of  in  return  for  its  fruits  and  products. 

which    new   buildings,   if   leit   on   the  and  a  good  tenant  for  life  always  p<^' 

premises,  would  more  than  compensate  it.     He  manures  it.  fences  it.  and  buildt 

the  owner  of  the  reversion  for  the  ex-  a   habitation   on  it,  and  Ihey  become 

penses  of  their  removaL"  part   of  the  freehold,   and  thus  the 
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A  vendee  in  possession  of  land,  the  title  to  which  still  remains 
in  the  vendor  as  security  for  the  purchase  price,  may  build  houses 
on  the  land  and  sell  them  to  third  parties,  and  the  removal  of  the 
houses  will  not  necessarily  be  waste. ^ 

e.  Failure  to  Repair  ;  Improper  Use.— A  tenant  is  clearly 
liable  for  waste,  if  he  permits  a  house  or  fences  on  the  premises 
to  go  to  decay,  when  by  reasonable  diligence  he  is  able  to  prevent 
it.*  A  tenant  from  year  to  year  is  not  held  liable  to  make  good  the 
mere  wear  and  tear  of  the  premises  ;*  he  is  obliged  only  to  keep  the 
house  wind  and  water  tight.*  But  the  tenants  for  years  or  for  life 
are  bound  to  keep  the  premises  in  repair,  whether  there  is  such  a 
stipulation  in  the  lease  or  not ;'  and  although  some  of  the  earlier 
cases  held  that  such  tenants  were  not  liable  to  an  action  on  the 
case  for  permissive  waste,  because  of  failure  to  repair,  but  the 
remedy  was  upon  an  express  or  implied  covenant  to  repair  ;•  the 
modern  opinion  seems  to  be  that  the  action  on  the  case  will  lie, 
especially  if  there  is  an  express  covenant  to  repair,'  The  law 
implies  an  obligation  on  the  part  of  the  tenant  for  years  or  for  life,^ 
and  at  will,*  to  use  the  premises  leased  in  a  proper  and  tenantable 
manner;  and,  therefore,  any  exposure  of  buildings  to  ruin  or  de- 
terioration is  waste,  whether  it  be  accomplished  by  acts  of  omi^ 
sion  or  commission.*® 

iRlerest    of    agriculture   fs    promoted.  359;  31  Sol.  ].,p.  511;  34  Sol.  J.,p.  713; 

These  exertions  are  Ihe  voluntary  gift  Harnett  v.  \faftland,  16  M.  &  W.  257; 

of  the  life  tenant,  to  the  inheritance.  Whiten.M'Cann.i  Ir.C.L.ios;  Dotier 

He  dedicatee  them  to  the  inheritance  v.  Gregorj,  i  Jones  (N.  Car.)  100. 

vhen  he  haB  enjoyed  the  fruits  of  his  S.  A   tenant  in   poBSCEBion,  under  a 

labor.     A    good    iarmer    createE,   but  lease    containing    a   clause   conferring 

does  not  destroy ;  and  I  may  add  that  upon  him  the  privilege  of  purchasing 

this  rule,  jusl  in  Itself,  has  a  tendency  the  demised  premises,  having  failed  to 

to    liberalize   the   social  affections   as  eierciseBaidprivilegewiihinthetimeal- 

well    as    to    promote    agriculture.     It  lowed,  is  liable  for  waste  committed  on 

banishes  that  sordid  and  seliish  spirit  the  premises  during  his  possession.   He 

which   would  destroy   what  the  indi-  i«  bound  to  treat  the  demised  premiECS 

vidual  can  no  longer  enjoy."  In    such   manner   that   no   subitantial 

1.  Miller  u.Waddingham,  91  Cal.377.  Injury  shall  happen,  and  to  make  the 

9.  I   Washburn  on    Real   Prop.   (5th  tenantable  repairs.     Powell  11.  Dayton, 

ed.),  p.  149.  etc.,  R.  Co.,  16  Oregon  33;  8  Am,  St. 

9.  Torriano  ti.  Young,  6  C.  &  P.  8;  Rep.  25. 

35  E.  C.  L.  253;  Regan  v.  Luthj,  16  If  Imprudent  alterations,  or  the  stor- 

Dalj  (N.  Y.)  413.  Ing  of  an  excessive  quantity  of  goods  in 

4.  Anworth   v.  Johnson,  j  C.  &  P.  a   building,   by    a  lessee,   lead   to   the 

339;  34  E.  C.  L.  399.  destruction  of  the  building,  the  lessee 

B.  Schulling   V.  Schutting,  41    N.   J.  will  be  liable  for  the  waste  committed. 

Eq.  tjo;  Long  v.  Fitzsimmons,  I  W:  S  Machen  v.  Hooper,  73  Md.  342. 

S.   (Fa.)    530;    Caldwell   v.   Bavlls,   3  If  a  lessee  uses  a  building  in  a  rea- 

MeHr.  408;    Woodhouse  v.  Walker,  5  sonable  and  proper  way,  but  it  is  dam- 

Qi  B.  Div.  404.  aged  in  the  use,  he   is   not  liable   for 

«.  Heme  v.  Benbow.  4  Taunt.  764;  waste.     Saner   v.    Bilton,   7   Ch.   Div. 

Jones  11.  Hill,  I  Moore  100;  Gibson  v.  Sij ;  Machen  r.  Hooper,  73  Md.  342. 

Wells.  I  N.  R.  390;  Yellowly  c.  Gower,  9.  Chalmers  v.  Smith,  152  Mass.  561. 

11  Exch.194;  Turnerf.  BucK,22  VIner's  10.  Szpoanra  of  BiiiliUii(i  to  Detsrto- 

Abr„  Ht.  "Waste."  p.  1:33.  ration.— Powell  t;.  Dayton,  etc.,  R.  Co., 

T.  Woodhouse   t.   Walker,   j  li   B.  16   Oregon  33;  8  Am.   St.   Rep.  151; 

Div.  404;   Stevens  f.  Rose,   69   Mich.  Pratt  v.  Brett,  a  Madd.  373. 
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The  tenant  is  liable  for  waste  done  upon  the  premises  by  a 
stranger,  but  not  for  that  done  by  the  acts  of  God,  public  enemies, 
or  the  law  ;*  but  if  a  house  be  unroofed  by  a  tempest,  the  tenant 
may  not  suffer  it  to  remain  so  *  By  statutes  6  Anne,  ch.  31,  and 
14.  Geo.  III.,  ch.  78,  §  86,  tenants  in  England  were  exonerated  from 
the  consequences  of  fires  occurring  by  accident  in  their  own 
houses  ;'  and  in  the  United  States,  if  fire  occurs  while  the  tenant 
is  exercising  reasonable  care  and  diligence,  he  will  not  be  liable 
for  waste.* 

/.  Equitable  Waste  of  Buildings.— The  legal  powers  of  a 

tenant  for  life,  without  impeachment  of  waste,  to  d^  with  the 
buildings  as  he  pleases,  are  very  much  limited  by  the  doctrine  of 
equitable  waste."  Thus,  the  tenant  for  life,  even  though  be  is 
without  impeachment  of  waste,  may  be  decreed  to  repair  and 
rebuild  the  mansion  house  which  he  has  pulled  down  ;*  or  may 
be  restrained  from  pulling  down  the  farm  houses  on  the 
estate.^  And  where  a  tenant,  without  impeachment  of  waste,  is 
made  liable,  by  the  settlement,  for  all  voluntary  waste  in  pulling 

If  a  tenant  removes  from  a  house  be-  others,  so  In  the  other  case  the  carrier 

fore   the  expiration  of  the  term,  and  1b  charged  with  actual  default  and  n^- 

securely  closes  the  premises,  but  within  licence,  though  he  loses  the  goods  bja 

a   few   days   thereafter    the    plumbing  force  that  was  irresistible,  or  bv  fraud, 

work  is  cut  out  and  stolen  by  a  stranger,  against  which  no  ordinaiydegreeof  cm 

it  is  waste  for  which  the  tenant  it  liable  and  caution  could  hare  protected  him." 

to   the   landlord.     Regan  v.  Luthj,  16  1.  Co.  Litt.  54a;  3  Dane  Abr.  il6v 

Dalj  (N.  Y.)  413,  231 ;  Smith  on  Landlord  and  Tenaat 

1.  Wute  Committed  by  BtrauffBra  or  iQjn;  Pollard  c.  Shaffer,    i  Dail.  (U. 

Aot    of    Bod.  — I   Washburn    on    Real  S.)  310. 

Prop.  (5lhed.),p.  150;  Regan  v.  Luthy,  ».  Tilliter  t'.Phippard.ii  Qj,  B.  uj; 

i6DaIy  (N.y.)4i3;    Cook  u.  Cham-  i  Washburn  on  Real  Prop.   (5th  ed.), 

plain  Tranip.  Co.,  i  Den.  (N.  Y.}  91 ;  p.  150. 

Parrott  v.  Barney,  1  Abb.  (U.  S.)  197.  4.  Barnard  ti.  Poor,  ii  Pick.  {Mw«.) 

A    corporation    Is   liable   for   waste  37S;  Maull  v.  Wilson,   a   Harr.  (Del.) 

committed  on  land  leased  bj  it,  even  443;  Clark  t>.  Foot,S  Johns.   (N.  Y.) 

though  such  waste  was  committed  by  a  431;  Lansing  v.  Stone,   37   Barb.  (N. 

receiver  in  whose  hands  it  then  was.  Y.)  15,  which  holds  that  the  En^ish 

"        "       "     ■          ■   ,,  R.Co,  i6  0re-  statutes  (G  Anne,  ch.  31,  and  i         " 


gon  33 ;  8  Am.  St.  Rep.  251.  III.,  ch.  78)   have  become  part  of  the 

In  AttersoU  v.  Stevens,  i  Taunt.  183,  common  law  of  Jfew  I'orlt. 

the  court,  by  Heath,  J.,   said  :  "  It  is  B.  Yool  on  Law  of  Waste  and  Nuf- 

common  learning  that  every  leasee  of  sance.  p.  59. 

land,  whether  for  life  or  years,  is  liable  •.  Vane  v.   Barnard,  Prec.  Ch.  454; 

in  an  action  of  waste,  to  his  lessor,  for  2  Vern.  738;  Gilbert  Eq.  Rep.  117;  i 

all  waste  done  on  the   land  in   lease,  Eq.  Abr.  399;   i   Salk.  161.    This  case 

by  whomsoever  it  may  be  committed ;"  is  known   as  the  "  Raley  Castie  Casr," 

and  by  Chambre,  J.,  in  the  same  case :  which,  although  not  the  earliest,  is  the 

"The   situation   of  -  the   tenant   is   ex-  leading  authority  on  this  subject   The 

tremely  analogous  to  that  of  a  com-  decree  to  repair  and  rebuild  the  man- 

mon  carrier;  to  prevent  collusion  (and  sion  house  not  having  been  performed 

not  on  the  presumption  of  actual  col-  In    Lord  Barnard's   lifetime,   an  iuue 

lusion)  both  are  charged  with  the  pro-  was  directed  to  char^  hii  assets  with 

tectlon    of   the   property  intrusted   to  the  value  of  the  damages.   YoolonL*' 

them,  against  all  but  tlie  acts  of  God  of  Waste  and  Nuisance,  p.  59- 

and   the   King's   enemies ;   and  as  the  T.   Roll  v.  Somervllle,  a  Eq.  Ab,  759; 

tenant  in  one  case  Is  charged  with  the  Aston  v.  Aston,  i  Ves.  265;  Blake  r. 

actual   commission   of  waste  done  by  Peters,  10  W.  R.  8:6, 
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down  houses  or  buildings,  and  not  rebuilding  the  same,  or  others 
of  equal  or  greater  value,  a  court  of  equity  will  compel  the  re- 
building, if  the  original  house  is  being  torn  down.*  So,  where 
the  settlement  contemplates  the  abandonment  of  the  mansion 
and  the  building  of  another,  the  tenant  will  not  be  liable  to  an 
account  and  inquiry  as  to  the  application  of  the  materials  of  the 
old  mansion  house,  if  they  were  used  in  the  construction  of  the 
new  one.*  But  courts  of  equity  will  not  interfere  to  prevent 
merely  permissive  waste  on  the  part  of  a  tenant,  without  impeach^ 
ment  of  waste,'  nor  acts  which  do  not  amount  to  waste  and 
spoliation.^ 
6.  FixtnTM. — The  removal  of  things  not  affixed  to  the  freehold 

t.  H<ckletbwait  v.   Micklethwatt,    i  Powjs  v.  Blagrave,  4  DeG.M.ScG. 

Dc  G.  &  J.  504.  448 ;  L«nadowne  v.  Lentdowne,  i  J.  & 

S.  A  B«ImlldUiK  OouMmplktad  br  tbe  W.  513. 
tMOor  la  Mot  Vkata,  If  MaUrUU  of  Old  «.  Aeti  Not  SpolUUon  Ara  Mot  Bqvl- 
BaUdlns  An  Owd.— Morris  v.  Morris,  Ulilo  Vuto.— A  father  who  lioldi  an 
38  Jj.  J.  Ch.  319;  3  De  G.  &  J' 3>3;  d  estate,  without  impeachment  of  waste, 
W.  R.  437;  sJur.  N.  S.  319.  In  this  cannot  be  enjoined  by  his  eon,  who  ia 
case,  the  court,  bj-  Bruce,  L.  J.,  uld ;  tenant  in  tall,  from  removing  a  deal 
"ThU  is  not  a  question  of  injunction,  floor  which  he  (the  father)  had  placed, 
for  the  act  of  which  complaint  i>  made  and  joung  oalcs  he  had  planted,  break- 
was  done  mare  than  thirty  years  a^.  ing  up  meadow  land,  etc.,  if  such  acts 
It  Is  a  mere  question  of  equitable  dam-  do  not  amount  to  waste  and  spoliation, 
age,  end  In  considering  that,  we  must  Pelrsv.PeirB,!  Ve«,5ii.  In  thlscase  the 
look  at  the  peculiar  circumstances  of  court,  bj  Hardwicke,  L.  C,  said:  "The 
the  case.  That  it  was  a  reasonable,  a  clause,  without  impeachment  of  waste, 
judlctons,  and  a  beneflctal  thing  to  pull  is  generally  put  in  to  prevent  disputes 
down  the  house  at  Claremont,  and  to  of  thli  kind;  but  If  It  was  so  to  be 
use  the  materials,  so  far  as  they  could  made  use  of  that  a  son  should  have  it 
be  used,  for  building  at  Sketley,  is  per-  in  his  power  to  call  a  father  Into  a 
fectly  clear;  but  I  agree  with  Mr.  court  of  equity  (or  every  alteration  he 
Matins  that  an  act  may  be  reasonable,  makes  in  a  walk  or  avenue,  though  he 
maj  be  judicious,  may  be  beneficial  to  removes  the  trees  to  another  part,  and 
all  persons  Interested  in  a  settled  prop-  so  of  the  house,  it  would  be  such  a  fund 
erty,  and  yet  it  may  be  an  act  problb-  for  disputes  between  a  father  and  son, 
ited  to  a  tenant  for  life,  if  a  person  there  would  be  no  end  of  it ;  and  it 
fnteresled  la  the  remainder  chooses  to  would  be  better  for  the  public,  that 
interfere.  I  do  not  put  the  case,  there-  "  '  -■■—  •-^•-.--  ....•-^  j-  _ 
fore,  merely  on  the  reasonableness,  on 
the  judiciousness,  and  on  the  beneficial  made." 
nature  of  what  was  done;  but  those  The  non-operation  of  a  manufactur- 
conslderatlons.  are  ingredients  in  the  ing  plant,  covered  bv  a  mortgage, 
case.  The  property  has  been  bene-  under  an  agreement  with  other  raanu- 
fited  br  what  has  been  done,  and  facturers  to  restrict  production,  though 
the  plaintiffs  and  others  interested  in  attended  with  the  decay  and  dilaplda- 
the  remainder  are  receiving  the  bene-  tlon  incident  to  alt  such  works  when 
fit  of  it.  Still,  If  it  hod  been  shown,  disused,  is  not  such  destruction  or 
or  were  In  any  degree  probable,  that  waste  of  the  property  a*  would,  on 
any  part  of  the  mHterials  of  the  old  that  account,  entitle  the  mortgagee  to 
house  had  been  sold,  it  Is  very  pos-  ask  for  the  appointment  of  a  receiver, 
sible,  notwithstanding  the  much  larger  To  justify  such  appointment,  the  waste 
expenditure  upon  the  construction  of  must  be  serious  and  the  danger  of  de- 
tbe  new  mansion  house,  that  the  estate  struction,  or  impairment  of  the  secn- 
ofthe  second  baronet  would  be  held  rity,  imminent.  Union  Mut,  L.  Ins.  Co. 
liable  to  account."  v.   Union   MilU  Plaster  Co.,  37   Fed. 

S.  Cannon  v.  Barry,   59  Miss.  aSg ;  Rep.  386. 
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is  not  waste  ;*  nor  is  the  using  of  fixtures  waste,  if  it  is  the  usual 
and  legitimate  mode  of  their  enjoyment.* 

But  the  removal  of  machinery  which  is  intended  as  a  perma. 
nent  accession  to  the  freehold,  is  waste,'  unless  the  mill  b  so 
dilapidated  that  the  machinery  cannot  be  used  in  connection 
with  it.* 

6.  NoQ-payment  of  Tazu. — The  permission  by  the  tenant  for  life 
of  the  forfeiture  of  the  estate  to  the  state,  because  of  a  failure  to 
pay  taxes,  will  constitute  waste.'    If  a  tenant  deems  the  taxes 

1.  KlmptOQ  V.  Eve,  3  Ves.  &  B.  349.  said  :  "  If  a  mill  be  in   ninning  order. 

The  removal  and  sale  of  growing  and  one  of  the  tenant*  In  common  ii 
nursery  stock  In  the  ordinary  courie  of  about  to  use  it  to  grind  ttone  for  gold, 
business  !e  not.  waste.  Hamilton  v.  or  saw  soapstone  slabs,  he  may  be  en- 
Austin.  36  Hun  (N.  Y.)  13S;  Robin-  joined,  because  that  is  not 'a  usual, 
son  V.  Russell,  14  Cnl.  467.  legitimate '  mode  of   enjoymenL    So, 

S.  Dodd  u.  Watson,  4  Jones  Eq,  (N.  II'  he   removes   the   stones,  or  saw,  or 

Car.)  4S ;  73  Am  Dec.  577.  anything  necessary  for  the  use  of  tbc 

S.  KomOTal  of  ManMnsry  mUI   OUmt  mill.    Bat,  in  our  case,  the  mill  was  not 

FlztnrM  Oapftbls  of  ITS*  Ii  Waite, — Pat-  In  running  order;  on  the  contrary,  it 

terson  v.  Cunliife,  11  Phila.  (Ph.)  564.  had  been  suSered  to  go  down  for  the 

In  an  action  to  foreclose  a  land  con-  want  of  necessary  repairs,  and  was  in 

tract,  the  purchaser  in  possession  will  such  a  condition  that  it  could  Dot  be 

be    enjoined   from  committing  waste,  used.     So,  the  question  is,  must  all  tiit 

without  his  insolvency  lieing  ^own,  if  things  which  had   appertained  to  tlie 

he  removes  machinery  which   he  has  mill   lie  Idle  and  be  suffered  to  irot, 

placed  in  a  shop  built  by  him  (said  ma-  rot,  or  be  broken?  and  did  the  dcfend- 

chinerr  being  intended  as  a  permanent  ant,  by  removing  them  to  another  mill, 

accession  to  the  freehold),  if  sucb  re-  where  he  could  use  them,  so  far  ivAtit 

mova!  will   greatly  damage  the  prem-  the  rights  of  the  plaintiffs  as  to  entitle 

ises.    Taylor  11.  Collins,  51  Wis.  113.  them  to  the  interposition  of  this  court! 

In    Witmei's    Appeal,    4^    Pa.    St.  Both  questions  are  evidently  with  IlM 

455;   S4  Am.  Dec.  505,  Woodman,  J.,  defendant." 


said :  "  As  was  said  In  Hoskin  v.  B.  Stetson  v.  DRy,  51  Me.  43^ 
Woodward,  he  may  setl,  in  the  usual  In  Cannon  v.  Barry,  ra  Miia, 
way,  the'lumber,  firewood,  coal,  ore,     Chalmers,  C.  J.,  said :  "More  serlom 


truit,  or  grain,'  produced  by  his  land,  than  these  was  his  act  In  voluntarily 
without  violating  the  rights  of  lien  permitting  a  large  body  of  the  wood- 
creditors.  But  as  to  machinery,  which  land  to  Income  forfeited  to  the  Hate 
is  a  constituent  part  of  a  mil]  or  manu-  for  unpaid  taxes.  That  the  land  for- 
factory,  to  the  purposes  of  which  the  felted  was  unproductive,  that  there  re- 
building  has  been  adapted,  and  without  malned  belonging  to  the  estate  suf- 
which  it  would  cease  to  be  such  a  mill  ficient  wood  to  supply  its  wants  indefi- 
or  manufactory,  the  rule  is  different,  nitely,  that  the  land  had  been  orer- 
To  dismantle  such  an  establishment  on  valued  by  the  assessor,  and  that  the 
the  eve  of  bankruptcy,  Is  to  destroy  Its  defendant  had  tried  in  vain  to  have  tbe 
customary  use,  and  to  defraud  lien  cred-  valuation  reduced,  and  that  the  boini 
itors, whether byjudgmcntormortgage.  of  supervisors  in  making  the  levy  of 
Though  not  waste  under  our  statute,  it  county  taxes  bad  exceeded  the  limit  ot 
Is  so  at  common  law,  and,  like  other  their  authority,  afford  no  excuse  for 
acts  contrary  to  law,  is  restralnable  in  his  action.  He  took  the  estate  as  s 
equity."  In  this  case,  it  was  decided  that  whole,  and  was  l>ound  to  10  preserve 
the  severance  of  an  engine  and  macbin-  it.  He  cannot  segregate  the  profitable 
ery  was  a  fraud  upon  the  prior  judgment  from  the  unnroli table,  nor  the  sterile 
creditors  of  the  debtor.  from  the  fertile,  by  preserving  the  one 
<.  BemoTol  of  Flxtnras  Mot  Oavabl*  at  the  sacrifice  of  the  other.  The 
of  U**  Is  Hot  Taste.— In  Dodd  v.  Wat-  taxes  were  his  Individual  debt,  and  the 
son,  4  Jones  Eq.  (N.  Car.)  48;  73  Am.  fact  that  they  constituted  a  lien  on  both 
^)<c>   577i  the   cOurt,   bv    Pearson,  J.,  his  own  interests  and  that  of  the  re- 
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assessed  to  be  illegal,  notice  should  be  given  to  the  reversioner, 
and  he  be  indemnified  against  loss  if  payment  of  the  taxes  is  to  be 
resisted.' 

VL  Who  Mat  CoKmr  Waste — 1.  Tenants  for  Life  or  Tears. — At 
the  common  law,  a  tenant  for  life  or  years  was  not  liable  for 
waste,  because  it  was  presumed  that  the  demise  or  lease  creating 
his  estate  would  have  provided  against  waste  if  it  were  to  be  pro- 
hibited,* but  the  common  law  was  changed  by  the  statutes  of 
Marlbridge  (52  Hen.  3)  and  Gloucester  (6  Edw.  i.,  ch.  5),  and  ten- 
ants for  life  or  years  were  made  liable  for  waste.  These  statutes 
have  been  modified  and  some  of  their  provisions  reenacted  in 
some  of  the  states  of  the  Union,  or  are  considered  a  part  of  their 
common  law.* 

■nalndermen  made  it  hU  duty  to  keep  created   by   the  constitution  of  North 

them   down.     While  a  sale   for  taxes  Cufo/tna, 'is  a  determinable  fee,  and  the 

levied  in  excess  of  authority  would,  by  owner   thereof  is  not  impeachable  for 

the  law  then  in  force,  have  conveyed  no  waste.     Poe  v.  H«rdie,  65  N.  Car.  447. 

litte  to  the  purchaser  [see   Gamble  ti.  S.  Sackelt  v.  Sackett,  8  Pick.  (Mass.) 

Wfttf ,  55  Miss.  16),  it  would  have  cast  309;  Hasty  v.  Wheeler,  la  Me.  43S ;  4 

a  cloud  upon  the  title,  and  by  enabling  Kent's  Com.  79;  I  Washburn  on  Real 


the  purchaser  to  add  onerous  damages     Prop,  (4th  ed.),  p.  157,  and  n 

to  the  amount  paid  as  a  lien  on   the         In  Norli  Carolina,  the  word  "may" 

land  (see  Cogburn  v.  Hunt,  56  Miss,     has  been  substituted  for  "shall"  In  the 


71S;  57  Miss. 6S1),  It  would  have  added  old  statute  of  Gloucester.     Sherrill  v. 

to  the  burden  cast  upon  the  tenants  in  Connor,  107  N.  Car.  543. 

remainder."      See    also   Wilkinson    v.  In  Chase  v.  Hazleton,  7  N.  H.  171, 

Wilkinson,  59  Wis,  557,  where  it  was  the  court,  in  speaking  of  the  statutes 

decided  not  to  have  been  an  abuse  of  of  Marlbrid);e  and  Gloucester,  by  Up- 

discretion  to  refuse  to  permit  the  com-  ham,  ].,  said:  "Whether  these  statutes 

plaint  to  be  amended  at  the  trial,  so  as  constitute  a  portion  of  our  common  law, 

to   allege   non-payment  of  taxes  as  a  our  courts  have  not  been  called  upon  to 

ground  of  waste,  but  it  was  stated  that  decide.  They  are  considered  as  adopted 

such  non-payment  constituted  an  inde-  as  part  of  the  law  of  Mas3ackaieitt,e->i- 

pendent  cause  of  action,  for  which  the  cept  so  Jar  as  modlHed  by  their  statutes, 

plaintiffs  still  had  a  remedy.  Sackett  v.  Sackett,  8  Pick  (MasH.)  309." 

A   tenant   for  life^  who  neglects   to  The  material  parts  of  the  statutes  of 

cause  all  taxes  assessed  upon  Qis  estate  Marlbridge  and   Gloucester  have  been 

during  his  tenancy  to  be  paid,  is  liable  reenacted  in  North  Carolina.    Dozier 

to  an  action  at  law  for  waste.  Whether  v.  Gregory,  1  Jones  (N.  Car.)  100. 

equity  will  interfere  on  the  ground  of  In  Pennsylvania,  tenatits  for  life  are 

such  atRitxt.  quart.     Phelan  v.   Boy-  forbidden  by    the  statutes   to  commit 

Ian,  25  Wis.  679.  such  acts  as  at  common  law  constitute 

I.  Stetson  v.  Day,  51  Me.  434.  waste,eiceptthev  besucb  as  areneccs- 

9,  Moore  v.  Ellsworth,  3  Conn.  483.  sary,  in  the  judgment  of  the  common 
The  reason  was,  as  staled  by  Coke,  pleas,  to  the  reasonaljle  use  and  enjoy- 
in  3  Inat.  300:  "For  that  the  law  ment  of  the  estate.  Irwin  v.  Covode, 
created   their    [tenants   in   dower   and  34  Pa.  St.  163. 

by    the    curtesy  ]    interests,   therefore,  The  minister  of  a  pariah,  settled  for 

the    taw   gave   against   them    a    rem-  life  or  for  a  term  of  years,   is  seised  of 

edy ;    but  a   tenant   lor   life   or   years  an  estate  of  freehold  upon  condition  in 

came  in  by   demise   and   lease   of  the  ministerial  land,  and  is  answerable  for 

owner  of  the  land,  etc.,  and,  therefore,  waste.    Cargill  v.  Sewall,  19  Me.   288. 

he  might  in  his  demise  have  provided  Where  the  tenant  (or  life,  out  of  the 

against  the  doing  of  waste  by  his  lessee,  profits  of  the  estate,  has  erected  a  new 

and  if  he  did  not,  it  was  his  negligence  building  in  the  place  of  one  which  was 

and  default."  destroyed  by  the  act  of  God,  he  has  no 

The    estate    in    the    homeatead,    as  right   to  re-imburse  himself  for  such 
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a.  Liability  for  Permissive  Waste. — The  term  "  fermors " 
in  the  statute  of  Marlbridge  comprehended  all  who  held  by  lease  (or 
life  or  lives,  or  for  years,  by  deed  or  without  deed  ;  and  the  words 
"do  or  make  waste,"  as  used  in  both  statutes,  include  as  well 
permissive  as  voluntary  waste,  according  to  Lord  Coke.'  But 
some  of  the  earlier  cases  held,  that  the  action  on  the  case  for 
permissive  waste,  as  for  failure  to  repair,  would  not  lie,  as  the 
remedy  was  in  contract  for  breach  of  an  express  or  implied  cove- 
nant to  repair,  and  not  in  tort  as  is  the  nature  of  the  action  on  the 
case  for  waste.*  The  modem  opinion  seems  to  be,  however,  that 
an  action  on  the  case  for  permissive  waste  will  lie,  especially  if 
there  is  an  express  covenant  to  repair,"  But  it  seems  that  equity 
will  not  generally  relieve  in  the  case  of  permissive  waste,* 

6.  License  from  Remainderman. — The  tenant  for  life  may, 
with  the  license  of  the  remainderman,  do  acts  which  would  other- 
wise be  waste,  and  be  under  no  liability  therefor,' 

c.  Presumption  in  Favor  of  Tenant. — In  cases  of  alleged 
waste,  the  presumption  is  in  favor  of  the  tenant  until  the  con- 
trary appears.*  But  his  innocency  or  honesty  of  purpose  will  not 
excuse  the  commission  of  waste.' 

rf.  Liable  for  Waste  by  Whomsoever  Committed. — Both 
the  tenant  for  life,*  and  the  tenant  for  years,*  are  liable  for  waste 
by  whomsoever  committed. 


the  timber  growing  thereon.    Miller  v.  T.  Rutherford  v.  Aiken,  3  Thonip.& 

Shields,  S5  Ind.  71.  C.  (N.  Y-,)  60. 

1.  3  Coke's  In«t.  145.  In  Clark  t.  Holden,  7  Gray  (Mui.) 

3.  Heme  v.  Benbow,  4  Taunt.  764;  8;  66  Am.  Dec.  450,  the  court,  br  Bige- 
Tones  v.  Hill,  I  Moore  100;  Gibson  v.  low,  J^  said  :  "  A  tenant  for  lite  can- 
WelU,  I  N.R.a^o;  Yellowly  r.  Gow-  not  pull  down  buildinga,  cut  off  timber 
er,  I!  E:£ch.  2941  Turner  v.  Buck,  32  trees,  or  do  other  acta  irhlcb  tend  to 
Viner's  Abr,,  tit,  "Waste,"  p.  513.  In  the  disherison  of  the  remain dennin  or 
the  last  case  it  was  held  that  there  was  reversioner,  and  justifjr  them  on  the 
DO  remedy  in  law  or  equity,  as  a  gen-  ground  that  he  acted  in  good  failb. 
eral  rule,  for  permissive  waste,  after  without  any  purpose  of  permanently 
the  death  of  the  particular  tenant,  injuring  the  citate.     Such  acts,  in  law, 

S.  Woodhouse    f.  Walker,  5  (^  B.  constitute  waste  for  which  the  teatnt 

Div.  404 ;   Stevens  v.  Rose,   69  Mich,  for  life  is  liable,  however  innocent  or 

159;  Harnett  1'.  Maitland,  16  M.  &  W.  honest    may   have   been   the  purpote 

aS7 ;  White  v.  M'Cann",  i   Ir.  C.  L.  205;  with  which  they  were  done." 

DozierTi, Gregory, iJoneE(N.Car.)ioo.  Improvements  by  a  life  tenant  ire 

4.  Cannon  v.  Barry,  59  Miss,  189;  no  excuse  or  a  juetlBcation  for  com- 
Powys  V.  Blagrave,  4  De  G.  M.  &  G.  mitting  waste.  More  especially,  when 
448;  Lansdowne  f.  Lflnsdowne,  i  J.  &  the  waste  is^o  the  inhcriUince,  and  the 
W.  J31.  But  see  Caldwall  v.  Bavlis,  3  improvements  are  to  the  fertility  of 
Meriv,  408,  where  a  tenant  for  life  of  the  soil  which  may  be  exhausted  dor- 
copyholds  was  restrained  from  com-  ing  the  life  estate.  Van  Sydicl  t. 
milting  or  suffering  any  further  waste,  Emer*,  18  N.  J.  Eq.  387. 

at  the  suit  ot  tenants  in  common  of  B.  Handi-orii  and  Tbnaht,  voL  IJ, 

the  remainder  in  fee.     Also  Marsh   v.  p.  6S0. 

Wells,  2  Sim,  &  Stu.  87.  t.  Regan  v.  Luthy,  16  Daij  (N.  Y.) 

5.  Miles  I'.  Miles,  33  N.  H.  147;  64  413,  See  also  Lakdlokd  AifD  Tw- 
Am.  Dec.  363.  ant,toI.  I3,p.  715, 
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8.  Tenant*  in  Dower  and  Cnrtwy. — Since  the  law  created  the 
estates  of  dower  and  curtesy,  it  gave,  against  tenants  in  dower 
and  by  the  curtesy,  a  remedy  for  waste  at  the  common  law,  irre- 
spective of  any  statutes.* 

a.  Dower  in  Wild  Lands. — As  to  whether  a  widow  is  dowa- 
ble  of  wild  land,  the  decisions  are  not  altogether  uniform,  though, 
by  the  weight  of  authority,  it  may  be  said  that  she  is.  In  Mas- 
sackusetts,  it  has  been  held  that  she  is  not,» 

b.  Discrimination  Between  Reversionary  Interests.-^ 
If  the  dower  lands  assigned  to  a  widow  consist  of  different  par- 
cels of  the  same  original  estate,  but  the  reversionary  rights  in 
different  parcels  are  in  different  persons,  the  right  of  the  tenant 

I.  3  Coke's  Insta.    300;  Moore    v.  Y.)  317 ;  50  Am.  Dec.  358;  Croucbv. 

ElUworth,  3Conn.483;Bate«  v.ShfM-  Puryear,  1  Rand.  (Va.)   158;    10   Am. 

der,  13  Johns.  (N.  Y.)  360.  Dec.  p8\  Jackson  v.  Seltlck,  8  Johns. 

A  tenant  bj  the  curtesy  is  liable  for  (N.  Y;)  l6a\  Ballentlne  v.  Poyner,  3 

waste  on  the  same  principle,  in  point  of  Hayw.  (N.  Car.)  no;  ParWna  p.  Coie, 

reason  and  justice,  eu  a  tenant  In  dower.  2  Hayw.  (N.  Car.)  339;  Etllot  v.  Smith, 

Rose  w.  Hays,  I  Root  (Conn.)  344.  1   N.   H.  430;  Loomis   v.   Wilbur,   j 

9.  In  Conner  v.  Shepherd,  ij  Mass.  Mason  (U.  S.)  13;  Harrow  School  v. 
164,  It  was  adjudged  that  the  widow  Alderton,  3  B.  &  P.  87 ;  Jackson  v. 
was  not  dowable  of  land  in  a  wild  and  Andrew,  iS  Johns.  (N.  Y.)  431. 
uncultivated  state.  A  reason  given  for  To  the  point  that  if  there  is  no  house 
the  decision  was  that,  according  to  the  upon  the  land  when  the  dower  is  as* 
principles  of  the  common  law,  her  es-  signed,  the  widow  will  commit  waste  if 
tate  would  be  forTelted  if  she  were  to  she  takes  firewood  from  the  land,  see 
cut  down  any  of  the  trees  valuable  as  Fuller  v.  Wason,  7  N.  H.  341. 
timber.  The  court  said  :  "  It  she  did  In  support  of  the  doctrine  that  a 
not  improve  the  land,  the  dower  would  widow  may  be  dowable  of  wild  land,  and 
be  wholly  useless ;  if  she  did  Improve  may  clear  a  reasonable  proportion  for 
it,  she  would  be  exposed  to  dispute  with  purposes  of  cultivation,  see,  In  addition 
tbe  heirs,  and  to  the  forfeiture  of  her  to  the  cases  cited  above,  Alexander  v. 
estate  after  having  expended  her  dower  Fisher,  7  Ala.  514  ;  Parkins  v.  Coxe,  3 
upon  It."  This  doctrine  was  affirmed  Hayn.  (N.  Car.)  339;  Owen  n.  Hyde, 
In  Webb  w.  Townsend,  i  Pick.  (Mass.)  6  Yerg.  (Tenn.)  334;  ■^^  Am.  Dec.  467. 
31 ;  11  Am.  Dec.  131,  and  in  White  v.  See  also  Dowir,  vol.  5,  p.  891, 
Cutler,  17  Pick.  (Mass.)  34S.  In  Michigan,  it  not  being  waste  to 

In  White  V.  Willis,  7   Pick.   (Mats.)  clear  wild  land,  a  widow  is  entitled  to 

143,  it  was  held  that  a  lot  of  wild  land,  dower    in    such   lands.      Campbell   v. 

which  had  been  used  by  the  husband,  Clark,  3  Dougl.  (Mich.)  141. 
In  connection  with  his  house  and  cul-         Where  the  dower  assigned  to  a  widow 

tivated  land,  to  supply  wood  for  build-  consists  of  certain  wholly  unimproved, 

Ings,  fences,  and  fuel,  might  be  assigned  unproductive  town  lots  and  a  tract  of 

to  a  widow  as   part  of  her   dower,  to  unimproved    woodland,    she  may  sell 

enable  her  to  take  fuel  and   timber  for  timber  growing  on  the  woodland,  suiG- 

repalrs.  clent   to   raise  the  amount   of   money 

It  was  said  by  Mr.  Rand,  the  anno-  necessary  to  pay  the  taxes  already  due 

tator  of  the  MattackusetU  reports,  that  upon  the  lots  and  land,  and  the  taxes 

the  decision  in  Conner  o.  Shepherd,  15  that  have  become  a  Hen  thereupon,  and 

Mass.  164,  went  upon  the  assumption  to    pay   an   agent's   compensation   for 

of  what  was  not  true,  viz.,  that   a  ten-  making  the  sales,  paying  the  taxes,  and 

ant  for  life  can  derive  no  possible  bene-  overseeing     the    premises    to    protect 

fit  from  wild  lands  without  committing  them  from  trespasses  or  other  injury  \ 

waste.     And  see  Hastings  u.  Crunckle-  and  such  sale  is  not  waste.     She  is  not 

(on,   3  Yeates  (Pa.)   161  ;  Findlsy  c.  boundlopay  such  taxes  and  compensa- 

Smlth,  6Munfl  (Va.)  134;  8  Am.  Dec.  tlon  out  of  her  other  means.     Crock- 

733;  Jackson  V.  Brownson,  7  Johns.  (N.  ett  v.  Crockett,  2  Ohio  St.  18a 
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in  dower  to  cut  upon  any  one  of  them  is  not  thereby  affected; 
provided  she  treats  it  fairly  as  one  estate,  and  does  not  act  from 
mere  caprice  and  partiality  in  taking  wood  from  one  reversionary 
interest  rather  than  another.' 

c.  Customary  Use  of  Land. — The  widow  may  continue  the 
use  of  land  according  to  the  methods  of  enjoyment  pursued  be- 
fore  the  dower  estate  commenced ;  thus,  she  will  not  commit 
waste,  if  she  cuts  and  sells  staves  and  shingles,'  or  hoop  poles,* 
or  makes  turpentine  from  trees,  provided  these  are  the  usual 
and  ordinary  modes  of  managing  the  estate.* 

d.  Liability  for  Permissive  Waste. — The  better  opinion 
seems  to  be  that  a  tenant  in  dower  is  not  liable  for  mere  permissive 
waste,'  especially  if  she  deals  with  the  dower  estate  as  a  prudent 
man  would  deal  with  it  if  he  owned  it  absolutely.* 

e.  Forfeiture  of  Dower  Estate.  —  The  statutes  of  some 
states,  and  the  disposition  of  the  courts,  seem  to  be  opposed  to  the 
forfeiture  of  the  dower  estate  because  of  waste.'' 

1,  Padelfonl    V.   Fadelford,  7   Pick.  Ing  the  continiutfon  of  her  Mtate,do 

(Ma«s.)  153 ;  Datton  v.  Dalton,  7  Ired.  more  clearing  than  U  necesury  to  the 

Eq.  (N.Car.)  197.  In  the  Utter  case,  the  legal  and  proper  enjoyment  of  her  cs- 

court  was  of  the  opinion,  however,  that  tate   In   dovrer.      VanHoozer  v.  Van. 

If  the  widow  acts   from  mere   caprice  Hoozer,  18  Mo.  App.  19, 

and  partial  it  J,  in  taking  wood  from  one  4.  The  widow  has  no  right  to  make 

reversionary  Interest  rather   than   an-  turpentine  upon  the  land  assigned  to 

other,  in  equity,  she  maj  be  restrained  her  in  dower,  which  in  the  lifetime  of 

from  so  doing.  her  husband  had  not  been  cied  for  that 

In  Owen  v.  Hyde,  6  Yerg.  (Tenn.)  purpose.     But  she  maj  rightfully  use, 

334;  17  Am.  Dec.  467,   the  court,   by  in  tlie  ordinary  mode  of   making  tor- 

i^reen,  J.,  said ;  "She  was  not  bound  to  pentine,  trees  that  have  been  boied  w 

notice   any  division   which  may   have  tended  for  turpentine  in  hii  lifetirae: 

been  made  of  the  reversionary  interest  and  she  may  box  new  trees  as  thoie 

among'  the  heirs ;  she  took  the  dower  already  boied  become  unfit  for  use,  so 

estate  as  it  was  assigned  to  her   with  as  not  to  enlarge  the  crop  beyond  the 

the  right*  and  liabilities  which  attach  extent  which  It  had  when  the  dower 

to  that  as  a  whole ;  and  although  she  was  assigned.    Carr  v.  Carr,  4  Der.  & 

may    have    destroyed    all   the   timber  B.  (N.  Car.)  179. 

which  was  on  that  part  of  one  of  the  D.  Richards    v.    Torbert,    3   Homt 

lots  included  in  her  dower,  yet,  if  the  (Del,)  173 ;  Dozler  v.  Gregory,  1  Joo«» 

dower  estate  was  not  injured,  but  bene-  (N.  Car.]  100. 

filed  thereby,  she  would  not  be  guilty  6.  Harvey  v.   Harvey,    41   Vt.  37J. 

of  waste;  for  that  is  the  great  criterion  Like  other  tenants  for  life,  a  tenant  in 

by  which  to  determine  whether  waste  dower    Is   not    entitled  to  commit  or 

has  been  committed,  as  that  only  which  sufler  waste,  and  must  keep  the  prtni- 

does  a  lasting  damage  to  the  Inherit-  Ises  set  offto  her,ln  repair.  Hauleobeck 

ance,  or  depreciates  its  value,  is  waste."  v.  Cronkright,  8   N.  J.  Eq.  407. 

A  widow,  Co  whom  is  set  off  for  her  1,  Hickman  v.  Irvine,  3  Dana  (Ky.) 

dower  two  distinct  estates,  cannot  take  I3i;   Robinson   7.   Miller,!   R  Mod. 

from  one  of    them    firewood  for    use  (Ky.)    184;    Richards    r.    Torbert,  3 

upon    the   other.      Cook  v.   Cook,   it  Houst.  (Del.)  173. 

Gray  (Mass.)  123.  In  Georgia^   a    tenant    in    dower  it 

a.  Ballentine  v.   Poynor,   t     Hayw.  liable  for  waste  committed  00  the  es- 

(N.  Car.)  110.  tate,  but  she  does  not  forfeit  her  estile, 

S.  Clemence  11.  Steere,  i  R.  I.  371;  and  treble  damages  for  waste  cotnnit- 

53  Am.  Dec.  631.  ted,  as  provided  by  the  statute  of  Gloa- 

DntlM  of  DownH  Oonoamlac  Ta«U.  cester.     The    remedy    agaioit  ber   Is 

—A  dowress  mnst  not,at  any  time  dur-  either  by  an  action  on  the  case  in  the 
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/.  The  Husband  of  a  Tenant  in  Dower. — The  husband  of 
a  tenant  in  dower  commits  waste  if  he  removes  from  the  prem- 
ises, even  after  the  death  of  his  wife,  a  house  which  he  has  built 
himself.' 

3.  Teaanta  in  Common. — By  the  common  law,  one  tenant  in 
common  could  not  be  guilty  of  committing  waste,  and,  there- 
fore, the  same  acts  which,  committed  by  a  tenant  for  life  or 
years  would  constitute  waste,  would  not  be  waste  when 
committed  by  a  tenant  in  common.'  But  this  rule  has  been 
changed  by  statute  in  England*  and  in  many  of  the  states,* 
and  a  tenant  in  common  is  now  liable  for  waste.  These  stat- 
utes apply,  it  seems,  to  cases  where  the  tenancy  in  common  is 
not  admitted,  and  one  tenant  claims  title  to  the  whole  estate,  and 
commits  waste.' 

If  one  tenant  in  common  cuts  and  removes  timber  from  unoc- 
cupied lands,  he  will  be  guilty  of  waste,"  and  if  a  tenant  in  com- 
mon,  by  cutting  down  and  clearing  woodland  beyond  his  interest, 

nature  of  waste  to  recover  the  Actual  disseises  his  cotenant,  be  is  liable  to  «n 

damage  sustained,    or    bj  injunction,  action   for   rents    and  for  waste,  not- 

when  the  latter  remedj  shall  be  neces-  withstanding  the  fact  that  he  is  in  pos- 

Mrj  and  proper  to  restrain  her  from  session,  claiming   title  as  sole  owner, 

committing  waste.     Parker  v.  Chamb-  Dodge  v.  Davis,  85  Iowa  77. 
lis*,  II  G«.  335.  Where  one  tenant  In  common  oc- 

I.  McCutlough  V.  Irvine,  13   Pa.  St.  cupies  the  whole  of  the  land,  and  ez- 

438.     But   be  is    not    liable   tor   mere  eludes  his  cotcnant  from  entering  and 

permissive  waste,  after  Uie  death  of  his  enjoying  the  propertjr,  he  will  be  liable 

wife   and  after    the    surrender  of  his  to  such   cotenant  for  waste,  and  this 

possession.     Dozler    v.     Gregory,     I  without  regard  to  any  statute  like  that 

Jones  <N.  Car.)  100.  of  4  &  5  Anne.     Childs  f .  Kansas  Cilr, 

1,  Elwell  V.  Burnslde,  44  Barb.  (N.  etc.,  R.  Co.  (Mo.  1S91),  17  S.  W.  Rep. 

Y.)447;  McCord  v.  Oakland   Q^lck-  954.     See,  fDm/ra,  Prescotti'.  Neyers,4 

silver  Min.  Co.,  64  Cal.   134;  49  Am.  Mason  (U.  S,)  xi(>. 
Rep.  686.  Wherethedelendant,atenantlncom- 

%.  Stat,  of  Westminster  11^  ch.  as.  mon,  who  Is  in  possession  of  the  prem- 

4.  The  provision  of  the  Nsw  Terk  Ises,  denies  the  complainant's  right  to 
Statute,  as  to  waste  being  maintainable  a  share,  he  cannot  be  permitted  to 
by  a  tenant  In  common  against  his  CO-  commit  waste  by  cutting  the  timber  on 
tenant,  was  taken  originally  from  the  the  premises,  pending  the  proceedings 
English  statute.  Elwell  v.  Bumalde,  to  establish  the  title,  if  bis  portion  ap- 
44  Barb.  (N.  Y.)  447.  Such  statutes  pears  inadequate  to  answer  for  such 
have  also  been  adopted  In  Michigan!  waste.  Van  Fleet,  V.  C.,  In  Brown  v, 
»___^=,._.,- <,_....    181;  ai  Farley.Jan.,i883(N.J.). 

S.  BenedicIi'.Torrent,  83  Mich.  181; 
II  Am.  St.  Rep.  589. 
In  Etwell  11.  Burnslde,  44  Barb.  (N. 
,  -     -      r     Y")  447i  *^  court,  by  Marvin,  T.,  said : 

Cal.  134;  49  Am.  Rep. 686;  Kentucky:     "The    plaintifTs   and   four  defendants 
Nelson  v.  Clav,  7  J.  J.  Marsh.  (Ky.)     were  tenants  In  common  of  the  lands. 
-]9;  33  Am.   Dec.  387;  and   Mainti    They  were  not  partners  in  the  lumber 
azwell  V.  Maxwell,  31  Me.  184.  business.     The  principal  value  of  the 

In  South  Carolina,  a  tenant  in  com-  lands  consisted  in  the  timber  upon 
mon  Is  liable  for  waste.  Irrespective  of  them,  and  they  were  purchased  by  the 
anr  statutorv  provision.  Johnson  v.  partners  on  account  ot  the  timber,  and 
Johnson,  a  Hlli  Eq.  (S.  Car.)  377 ;  39  for  lumbering  purposes.  The  defend- 
Am.  Dec.  73.  ants,  without  the  consent  of  the  plala- 

5.  Where    one   tenant   In  common    tiffs,  entered  upon  the  lands  and  cut 
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has  greatly  injured  the  interest  of  his  cotenant,  he  will  be  liable 
for  waste.*  But  if  such  cutting  and  clearing  benefit  the  interest 
of  the  cotenant,  the  latter  can  recover  only  nominal  dam^es  at 
law* 

If  one  tenant  in  common  is  in  possession  of  a  fann,  and  cuts 
down  timber  growing  on  the  land,  and  not  needed  for  the  use  of 
the  farm,  he  will  commit  waste.* 

While  one  of  several  tenants  in  common  of  a  mine,  who  does 
not  exclude  his  cotenants,  may  work  the  mine  in  the  usual  way, 
and  extract  ore  from  it,*  he  will  be  chargeable  with  waste  if  he 
is  in  possession  to  the  exclusion  of  his  cotenants,  and  excavates, 
removes,  sells,  or  uses  the  contents  of  quarries,' 

4.  Kortjraffon  and  Hortptgeei.~-The  mortgagor  will  not  commit 
waste  by  using  the  products  of  the  estate  in  the  customary  way, 
if  the  security  is  not  rendered  inadequate.*  But  he  will  commit 
waste  by  using  the  estate  in  an  unauthorized  way,'  or  so  as  to 

and  removed  a  la^e  quantity  of  timber,  done  to  the  inheritance.     Martjo  f. 

and  converted  the  same  to  their  own  KnowUyt,  8  T.  R.  145. 

ute.    TheK   acts,   In   my  opinion,    in  3.  Hancock  v.  Day,  1   McMull.  Eq. 

view  of  all  the  cases,  constituted  wacte,  (S.  Car.J  69. 

and  I  tliink  that  they  are  such  acts  as  A  tenant  tn  commoD  In  poucuioa 

were  contemplated  by  6\e  statute,  and  will  not  commit  waste  if  he  cuts  timtwr 

the  parties  are  tenantg  in  common."  in  accordance  with  good  managemcDt. 

It  ig  no  invasion  of  a  privilege  tocut  Arthur  i>.  Lamb,  3  Dr.  &  Sm.  418. 

timber  for  the  use  of  a  saw  mill  owned  a.  Hawiej  v.  Clowes,  3  John*.  Cb- 

by  two,  that  one  of  the  owners  of  the  (N.  Y.)  laa. 

mill,  who  was  also  a  life  owner  of  the  i.  McCord   v.  Oakland  Quicksilver 

land,  cut  and  used  a  few  hundred  dol-  Min.  Co.,  64  Cal.    134;  49  Am.  Rep, 

lars  worth  of  timber,  having  left  an  6S6;  Smith  f.  Sharpe,  Bush.  (N.  Cat.) 

abundance  for  the  use  of  the  saw  mill  91 ;  57  Am.  Dec.  <74. 

and  for  all  other  purposes.     Dodd   v.  B,  Cbilds   v.   Kansas    Citv,  etc.,  R. 

WatBon,  4  Jones  Eq.    (N.    Car.)  48;  Co.  (Mo.  iSgi),  17  S.  W.  Rep.954. 

73    Am.  Dec.  ^77.  •.  In    Moriart/    v.    Ashwoith,    41 

In  Clow  V.  Plummer,  8t  Mich.  550,  Minn,  i;  19  Am.  St.  Rep.  J03,  the  land 

the  court,  by  Long,  J.,  said:  "  The  fact  mortgaged  constituted  four  acres,  it< 

that  the  timber  was  liable  to  destruc-  principal  value  being  a  granite  qoarrj 

tlon  by  fire  was  no  sufficient  reason  in  thereon.     It  was  held  uiat  while  tiii 

law  to  authorize  the  defendant  to  cut,  removal  of  that  material   depreciated 

take  awaj,  and  manufacture  the  com-  the  value  of  the  land,  the  quairjinK 

mon  propertj.   One  tenant  in  common  had  not  been  carried  on  to  such  in  ti- 

baa  no  right  over  the  property  of  his  tent  as  to  so  far  impair  the  value  of  the 

cotenant.    The  defendant  had  an  un-  land  as  to  render  it  insufficient  securilj 

doubted  right  to  compel  the  partition  for  the  debt. 

of  the  common   property,  but  he   bad  T.  A  mortgagor  In  poMessioo  held 

no  right  as  cotenant  over  the  undivided  the  land  under  an  understanding  with 

Interests."  the    mortgagee,  from    whom  he   hid 

In  Penntylvania,  one  tenant  In  com-  purchased    It,   that  the  mortgagor  was 

mon  is  entitled  to  a  writ  of  ettrepement  to  sell  it  in  building  lots;  but  the  nort- 

against  another,  to  prevent  the  cutting  gagor   sold  the   soil   of  the    land  and 

and    removal    of  timber.      Hensal  v.  opened   land    and  stone   quarries.    II 

Wright,  10  Pa.  Co.  Ct.  Rep.  416.  was  held    that   he    committed   wtste. 

J.  Johnson  i>.  Johnson,  3  Hill's   Eq.  Martin's    Appeal    (Pa.  18S7},  9  AU. 

(S.  Car.)  277;   29  Am.  Dec.  71;  Han.  Rep.  490. 

cock  V.  Daj,  I   AlcMull.  Eq.  (S.  Car.)  After  a  mortgage  foreclosure  sale  of 

69  ;    Maxwell  v.  Maxwell,  31  Me.  184.  real  property,  and  while  the  purehaier 

But  he   Is   not   liable   if  no   Injury  is  is  the  holder  of  the  iherifl '«  ceitificste 
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render  it  an  inadequate  security  for  the  amount  due  upon  the 
mortgage.* 

The  mortgagee  in  possession  will  be  chargeable  with  waste  if  he 
does  not  keep  the  mortgaged  premises  in  repair.' 

of    sale,   but   before   the  issue  of    the  mortgaged  premises   will    be   implied 

sheriff's  deed  thereon,  removal  by  the  from  the  object  tor  which  the  property 

mortgagor   of  fixtures    is    waste,    for  was   purchased,    nor    from   the   price 

which  an  action  of  waste  may  be  main-  agreed   to  be   paid.     Cowgill   v.  Mll- 

tained    by    the   purchaser  to    recover  burn  Land  Co.,  15  N.  J.  Eq.  90. 

damages    therefor.      (  Wisconsin     Rev.  In  an  action  by  a  Second  mortgagee 

Stats.,  ch.  143,  ff  8,  9.)    So,  where  the  of  realty,  against  the  mortgagor  or  his 

mortgaged  property  was  a  blacksmith's  assign,  for  an  injury  to  the  security  re- 

sbop.  and  the  articles  removed  by  the  suiting  from  the  removal  of  fixtures  or 

mortgagor  included    door    loclie   and  other  waste,  plaintiff  need  not  prove 

certain   iron  fixtures  imbedded  in  the  actual  knowledge  of  his   mortgage  on 

masonry  of  the  forge  chimney.  It  was  the  part  of  the  defendant.     Construct' 

held  that  these  articles   were  part  and  ive    notice    by    proper  registration   is 

parcel  of  the  freehold  and  the  removal  sufficient ;  nor  need  he  prove  that  the 

of   them   was   waste.    Also,   that    the  defendant  acted  fraudulently  or  intend- 

breaking  of  the  chimney  to  removethe  ed   to    injure    him.      Actual    damage 

iron  fixtures  imbedded  therein,  was  in  necessarily  resulting  from  the  defend- 

Itsetf  an  act  of  waste.     Lackas  v.  Bahl,  ant's  act  Is  the  legal  basis  of  his  suit; 

43  Wis.  53.  nor  is  the  insolvency  of  his  debtor  a 

The  mortgagee  may  recover  for  the  material  fact.    Jackson  v.  Turrell,  39 

removal    of    fixtures,  that   being  con-  N.  J.  L.  339. 

sidered  waste.     Patterson  v.   CunliSe,  The  owner  of  the  equity  of  redemp- 

II  Phiia.  (Pa.)  564.  Hon  may  not  cut  the  growing  timber. 

The  mortgagor  will  commit  waste  if  If  the   premises   are  a  scanty  security 

he  removes  buildings.     Dorr  v.  Dud-  for  the  mortgage  debt  thereon.  Bird.,V. 

derar,  88  111.  107,  C,  in  Gross  v.   Hofiman,   Nov,  1884 

1.  KoncaKor    In     Posiasiion    ITaiiis  (N.  J.}. 

PranilaM  so  aa  to  SonOor   Saonrltr  in-  A   purchaser  at  a  tax  sale,  holding 

sOeanata,   aommlta    Waste.— Youle   v.  only  a  sale  certificate,  and  before  the 

Richards, I  N.  J.  Eq.  1134;  13  Am. Dec.  execution  of  a  tax  deed,  has  no  such 

S»;    Usborne   *.  Usborne,  Dick.  75;  title  or  right  to  the  land  as  will  protect 

ippesley   v.  Spencer,  5   Madd.   ijj  ;  him  In  committing  waste.   Douglass  v. 

King  r.  Smith.  2  Hare  239;  7  Jur,  694;  Dickson,  31  Kan.  310.                   • 

Siinmins  v.  Shirley,  6  Ch.   Div.  173;  S.   Lenderking  v.  Rosenthal,  63  Md. 

Fairbank  v.  Cudworth,  33   Wis.  358;  aS;   Barnett  u.  Nelson,  54  Iowa  41;  37 

Coker  f.  Whitlock,  54  Ala.  180;  South-  Am.  Rep.  183;    Youle  t.   Richards,   i 

worth  V.  Van  Pelt.  3   Barb.   (N.   Y.)  N.  J.  Eq.  534;  13  Am  Dec.  713. 

347;  Jones   on   Mortgages   (4th  ed.),  4  A   mortgagee   in   possession   of  the 

684.     The  same  principle  applies  to  the  mortgaged  premises,  or  his  assignee,  is 

owner  of   the   equity   of   redemption,  accountable   for   the    profits    and    for 

Scott  w.  Webster,  50  Wis,  S3-  waste.    McCormick  v.  Digby,  8  Blackf. 

Persons  holding  land,  both  as  mort-  (Ind.)  99. 

gagees  and  as  grantees  of  the   mort-  A  mortgagee  in  possession  Is  bound 

gagor,  are  liable  for  waste  of  timber  to  to  account  for  all  rents.  Issues,  and  prof- 

the  second  mortgagee.     Scott  I'.  Web-  its  received  by  him,  and  for  all  waste  and 

ster,  50  Wis.  53.  destruction  of  the  premises,  and  must 

A   purchaser    of    land   subject  to  a  deduct  the  allowance  for  these  matters 

mortgage,   who    removed   a    building  from  the  amount  due  on  the  mortgage. 

from  the  mortgaged  premises  onto  his  *But    such     allowances    can     only    be 

own  land,  thereby  rendering  the  secu-  claimed,  either  on  bill  to  foreclose,  or 

ritj  inadequate  for  the  payment  of  the  hill   to   redeem,   against   a   mortgagee 

mortgage,   is  guilty  of  waste,  and,  in  in     possession,    and    in    possession    as 

case  of  dellciency.  Is  liable  for  the  value  mortgagee.     He   cannot   lie   called    to 

of  the  building  so  removed.     Edier  v.  account  in    such   suits   for   trespasses 

Hasche,  67  Wis,  653.  committed   by   him;    nor,  if  he   is   in 

No  authority  to  commit  waste  upon  possession  as  tenant  of  the  mortgagor, 
23C.ofL.— S7                         897 
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6.  Tendon  and  Vendee*. — A  vendor  of  land,  who  retains  posses- 
sion after  the  contract  of  sate  is  made,  will  commit  waste  if  he 
cuts  timber  for  sale,  unless  he  is  authorized  so  to  do.*  The  same 
liability  is  imposed  by  the  law,  upon  a  vendee  who  takes  posses- 
sion after  the  contract  is  made,  the  legal  title  remaining  mean- 
while in  the  vendor  as  security  for  the  purchase  price.* 

Both  vendor*  and  vendee*  are  liable  for  waste  committed,  if 
they  injure,  or  permit  to  be  injured,  buildings  or  fixtures' upon  the 
premises  sold. 

6.  Tenants  at  Will. — The  tenant  at  will  is  under  an  implied 
agreement  to  use  the  premises  in  a  tenantlike  manner,  and  if  he 
commits  voluntary  waste,  he  will  be  liable  therefor  upon  his  ii». 
plied  agreement.*  He  will  be  liable  for  waste  if  he  cuts  timber  for 
other  purposes  than  the  repair  of  fences  and  buildings,  etc.,  which 
he  has  agreed  to  keep  in  repair ;'  removes  manure  made  on  the 
land  ;*  places  in  a  building  an  excessive  weight  ;*  or  allows  a 
meadow  to  be  injured  and  fruit  trees  destroyed.*" 

The  commission  of  waste  by  a  tenant  at  will  is  a  detenntnation 
of  the  will.'^  But  it  seems  that  a  tenant  at  will  is  not  liable  toan 
action  on  the  case  for  permissive  waste,**  although  it  is  a  well 

under  a  lease  from  him,  which  a  mort-  4.  A  purchaser  In  posiession  of  mflli, 

gagee  maj  take  as  well  as  a  stranger,  who    negUgentlj   sufFers   them  to   be 

can  the  mortgagor  claim  an  allowance  burned,  will  be  responsible  to  his  TCnd- 

for  rent  due  on  the  lease,  or  waste  com-  or  Tor  the  loss,  upon  a  rcscinion  of  the 

mitted  as  tenaot     OnderdoDk  v.  Gnj,  contract.     Cornish   v.   Stnitton,  8  B. 

19  N.  J,  Eq.6s.  Mon.  (Ky.]  586. 

1.  Crawley    r.   Timberlake,  a   Ired.  8.  Taylor  f.  Collins,  51  Wis.  113. 

Eq.  (N.  Car.)  460;  Holmbergw.  John-  B.  Chalmers  v.  Smith,  152  Mass.  561. 

son.  45  Kan.  197,  T.  Suffern  r.  Townsend,9  Iobns.[N. 

9.  In  Moses  &.  Johnson,  88  Ala.  517;  Y.)  35 ;  Phillips  o.  Covert,  7  Johns.  (S. 

16    Am.  St.    Rep.   58,    the   court,   by  Y.)  i ;  Wright  ».  Rohierts^  11  Wts.161. 

Stone,  C.J.,  said:  "We  have  found  but  •.  Daniels  v.  Pond, 21  Pick.  (Mass.) 

a  slngW  case  precisely  like  the  present  367;  31  Am.  Dec.  269. 

one  in  It!  facts.     In  Scott  v.  Wharton,  ».  Chalmers  v.  Smith,  151  Mass.  rfl- 

a  Hen.  &  M.  (Va.)  aj,  a  sale  of  land  10.  Bellows  «,  McGinnis.  17  Ind,  Sf 

had  been   made   on   a   credit,   and   U-  11.  Daniels  v.  Pond,  ai  Pick.  (Mass.) 

tie  retained  by  the  vendor.     The  vendee  367;   32    Am.  Dec.   afo  ;    Phillips   r. 

went   into   possession,   and   a  bill  was  (iovert,  7  Johns.  {N.  Y.)  i;  Perry  r. 

filed    by    the    vendor,    charging     him  Carr,  44  N.   H.   iiS;  Lakd lord  and 

with  committing  waste  by  cutting  tim-  Trnant,  vol.  13,  p.  674. 

ber,    and    praying   for   ah   injunction.  If  a  tenant  at  will  does  any  act  whleb 

The  court  treated  the  case  precisely  as  amounts  to  waste,  this  will  be  a  deter- 

If  il   had   tieen   a   bill    by    mortgagee  minalion  of  the  tenancy,  and  he  and 

against    mortgagor,    to    reetratn    him  those   who   assist  him  may  lie  tmled 

from  lessening  the  security  by  felling  as  trespassers.     Pettenglll  r.  Erans,  j 

and   removing    the   timber.     Fairbank  N.  H.  54. 

V.  Cudworth,  33  Wis.  358."  IS.  Harnett  v.  Maitland,  16  M,  ft  W. 

a.  Waste  after  contract  of  sale,  where  356 ;  Yool  on  Law  of  Waste  and  Nui- 

possession  is  to  be  delivered  at  a  future  sance,  p.  6a. 

day,  must  be  Ixirne  by  the  vendor,  if  A  tenant  at  will,  or  by  sufferance,  li 

committed  by  his  tenants.     In  sucii  a  not  liable    tor  waste  committed  by  t 

case  he  must  tender  compensation  be-  stranger,  and,  therefore,  can  hare  no 

fore  he  can  require  the  vendee  to  per-  acUon  against  a  railroad  for  fires  com- 

torm  his  part  of  the  contract.     Durrett  municated  by   spark*   from  one  of  its 

V.  Simpson,  3  T.  B.  Mon.  (Ky.)  517!  16  engines.    Coale  v.  Hannibal,  etc.  R- 

Am.  Dec.  iij.  Co.,  60  Mo.  aj?. 
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established  rule  that  he  is  liable  in  such  an  action  for  voluntary 
waste* 

7.  Jbm  PoMCMorior  Trespflaaera. — In  former  times,  waste  lay  only 
between  persons  having  a  privity  of  title,  and  not  between  parties 
claiming  by  adverse  titles,  acts  of  spoliation  committed  by  the 
latter  being  known  merely  as  trespasses  ;  but  the  tendency  of 
modem  decisions  is  to  break  down  this  distinction  and  give  for 
such  trespasses  the  remedies  for  waste,* 

a.  By  One  in  Possession. — Where  acts  of  spoliation  are  com- 
mitted  by  one  in  possession,  a  court  of  equity  will  not  interfere  in 
favor  of  one  out  of,  but  claiming  the  right  to,  possession,  unless 
such  acts  are  so  flagrant  as  to  be  destructive  of  the  estate.' 

*.  By  One  out  of  Possession. — If  the  acts  of  trespass  or 
waste  are  committed  by  one  who  is  out  of  possession,  and  not 
claiming  to  have  color  of  title,  equity  will  not  interfere,  unless  the 
acts  of  destruction  are  so  ruinous  as  to  be  incapable  of  actual 
measurement  in  money,  or  there  are  other  grounds  for  equitable 
interference,* 

S.'Tenanti  in  aoalifled  Few— a.  Tenant  in  Fee  with  Exec- 
utory Devise  Over. — A  tenant  in  fee,  subject  to  an  executory 

1.  Bellows  V.  McGlnnIs,  17  Ind.64;  quetUon.     Loundei  v.  Bettlc,  33  L.  J. 

Wright  V.  Roberts,  ai  Wis.  161;   Free-  Ch.  4i;i. 

Of.  Headley,  33  N.  J.  L,  533.  4.  Shiplejr  v.  Ritter,   7   Md.  40S ;  41 

i_T..._j D_.., '.I.  Ch.  Am.  Dec.  371;  Dhvib  v.  Reed.   -    "" 

"It  ap-  ifi;  Powell  f.  Cheshire,  70  G 
s  under  4^  Am.  Rep.  571.  In  the  last  ci  ._,  ._ 
the  head  of  irremediable  waste,' as  de-  court,  by  Jackson,  C.  J.,  said:  "The 
fined  br  Lord  Eldon,  that  is,  a  destruc-  Tacts  alleged  here,  we  think,  make  a. 
tjon  of  the  substance  of  the  Inherl-  case  within  these  rules  of  law  defining 
tance;  and  I  think  It  comes  within  the  the  limits  within  which  equilj  will  in- 
cases in  which,  the  plHintiff  being  in  terfere  bj  injunction.  If  the  shade 
possession  and  the  defendant  not,  an  trees,  necessarilj  the  growth  of  j-ears. 
Injunction  has  been  granted.  I  think,  in  some  instances  of  centuries,  stand- 
tlierelore,  that  under  the  circumstances,  Ing  in  a  man's  7ard,  where  he  has  built 
and  having  regard  to  what  appears,  to  his  residence,  or  Is  about  to  build  it, 
me,  to  be  the  constant  tendencj  of  the  are  being  cut  down  and  destro3'ed,  noth- 
decisions  upon  the  subject,  viz.,  to  Ing  but  time,  and  time  bejond  a  gen- 
break  down  the  unreasonable  distinc-  eratlon,  can  replace  them.  It  is  im- 
tion  between  trespass  and  waste,  that  possible  to  estimate  the  value  to  the 
this  Is  a  case  In  which  the  injunction  homestead  in  money.  It  is  irreparable 
ought  to  be  granted."  In  damages.     If  the  only  timber  on  a 

A  stranger  committing  waste  upon  ninety  acre  farm  is  being  cut  down,  and 

premises  leased  or  held  by  a  particular  all  forest  vegetation  laid  waste,  so  that 

estate,  is  liable  to  the  tenant  for  the  in-  nothing  will  be  left  to  shade  man  or 

Juriesto  thepossesslon,and  to  the  land-  beast,  in  toll  or  in  rest,  in  the  field  or 

ord  or  reversioner  for  the  injury   to  the  pasture — nothing  to  repair  fencing 

the  freehold  or  inheritance.     The  right  or  mend  the  Gre,  it  would  be  very  ditfi- 

of  each   is   distinct   from   that   of  the  cult  to  ascertain  the  damage  in  moner. 

other,  and  the  satisfaction  made  to  one  In  either  case,  both  of  which  appear  in 

Is  no  bar  to  an  action  brought  by  the  this  bill,  how  can  damages  be  estimated 

other.     California   Dry  Dock   Co.   v.  at  al!  i     Is  not  the  waste  destructive  to 

Armstrong,  17  Fed.  Rep.  216.  the  freehold   as    a    farm,  for  farming 

t.  Jerome  v.  Ross,  7  Johns.  Ch.  (N.  purposes,  and  almost  equally  so  to  the 

^•)  3'5 ;    ■'   Am.   Dec.  484,   where  an  freehold  chosen  as  the  spot  for  a  resi- 

claborate  note    treats    of   this    whole  dence,  and  cleared  of  undergrowth  for 
899 


)vGoo'^lc 


VlLo  lU;  CaniBlt  Wuto.  WASTE. 

devise  over,  is  not  impeachable  for  waste,  except  as  to  equitable 

waste,*  unless  he  is  prohibited  from  committing  waste  by  the 
instrument  creating  his  estate.* 

d.  Contingent  Interest  in  the  Fee.— Devisees  holding 
contingent  interests  in  the  fee  are  not  impeachable  for  waste,  but 
will  be  prevented  from  despoiling  the  inheritance.* 

9.  Tax  BelinqneoU. — The  statutes  of  some  states  make  special 
provisions  to  prevent  waste  upon  lands  on  which  taxes  are  due 
and  remain  unpaid.* 

10.  Fnreluuera  of  Btate  Landi. — In  case  of  forfeiture  of  state 

that   purpose?    EBpeclall^  should  eq-  same  condition  Id  which  it  would  btxt 

uitv  arrest  such   destruction  where  the  been   if  the  testator,  being  ■  prudent 

defendant  is  a  mere  naked   treBpasser,  man,   had   himself  survived,  and  liad 

without  shadow  of  title  or  right  to  the  managed  and  enjored   It  till  the  time 

land."  when   the  events  happen  upon  which 

1.  In  Turner  v.  Wright,  3  De  G.  F.  they  are  entitled  to  enter." 

&   L  '341  6  Jur.  N.  S.  809,  Campbell,  a.  Blake  v.  Peters.  10  W.  R.  SA 

L.  Cm  laid:  "The  defendant  is  tenant  ■.  Gordon  v.  Lowther,75  N.  Car.t9}. 

In  fee  simple,  with  all  the  Incidents  of  If  one  takes  a  fee  of  anv  Bort,  he  is 

such  an  estate,  although  there  be  eiec-  eiempt  from  the  supervision  of  clian- 

utory  devises  over,   in  case  he  should  eery  in,respect  to  waste.     Matthew*  c. 

die  without  leaving  issue  living  at  the  Hudson,  Si  Ga.  i3o;  11   Am.  SL  Rep. 

time  of  his  decease.     Not  making  any  305.     In  this  case,  it  was  decided  Ihtt  a 

unconscientious  use  of  the  powers  be-  certain  devisee  held  a  fee  determinable 

longing  to  him  as  tenant  in  fee  simple,  upon  his  dying  without  Issue,  and  that 

why  should   he   not  reasonably  exer-  others  who  were  to  receive  the  estate 

else  these  powers  ?     Is  there  anj'thlng  in  that  event,  took  by  executory  devise 

unconscientious  or  unreasonable  in  his  and     not     by    contingent    remainder, 

cutting  down  timber,  mature  and  fit  to  Therefore,  the  latter  were  not  entitled 

be  cut,andnotsuch  BShas  been  planted  to    treat    the   cutting    and   felling   of 

or  left  standing  by  way  of  ornament  or  timber  by  said  devisee,  as  waste. 

shelter  i     If  we  are  to  regard  the  in-  If  a  devisee,  having  a  life  interest  Is 

tentioQ  of  the  testator  in   such  liml-  land,  mar  possibly  take  under  the  will 

tations,  can  the  intention  be  supposed  an  undivided  interest  in  the  fee,  he  is 

to  be,  that  the  first  taker  who  is  made  not  a  life  tenant  under  theJVerti  Crr- 

tenant  in  fee  should,  during  the  whole  0/1K11  code,  and   hence  Is  not  impeach- 

of  his   life,  although    he   should   have  ableof  waste,  tiut  may  be  enjoined  Iroin 

numerous  children  and  grandchildren,  cutting    timber    not    warranted   bv  1 

not  be  entitled  to  cut  down  a  tree  upon  course  of  prudent  husl>andry.    Fanbow 

the  property,  unless  for  his  botes?     In  v.  Green,  108  N.  Car.  339. 

this  case,  the   presumed   Intention  of  A  devisee,  whether  hit  estate  be  so 

the  testator  is  strengthened  by  the  Hrst  estate  tall  or  a  contingent  fee,  has  no 

executory    devise   over,   which   is   for  power  to  commit  waste  so  as  to  dettray 

life,   and   lans  waste.     He   could   not  the  inheHlance.     Walllngton  v.  Taylor, 

hare  Intended  that  the  first  taker   to  i  M.  J.  Eq.  314. 

whom  he  gave  a  fee  should  be  more  4.  Tax  Dallnqnuita. — Mickigan  Lavs 
restricted  in  the  management  of  the  1889,  Act  No.  333,  provides:  "That 
property  than  the  devisee  over,  to  whom  when  any  person ,  company,  or  corpon- 
he  gave  only  a  life  estate.  Having  tlon  shall  neglect  or  refuse  to  pay  uiy 
given  the  first  taker  a  fee,  he  probably  tai  assessed  on  the  lands  of  such  per- 
thought  it  quite  unnecessary  expressly  son,  company,  or  corporation,  within 
to  make  faim  dispunishable  of  waste,  the  time  specified  by  law,  the  township 
So  that  equitable  waste  Is  not  com-  treasurer  shall  be  entitled  to  an  injuoc- 
milted,  the  bountiful  intention  of  the  tlon  to  restrain  waste  on  any  of  SDch 
testator  in  favor  of  the  devisees  over  lands  upon  which  tbe  taxes  shall  re- 
will  be  completely  fulfilled;  for  on  the  main  unpaid,  when  it  shall  appear  that 
happening  of  the  contingencies  limited,  such  lands  are  chiefly  valuable  for  the 
the  property  will  come  to  them  in  ttie  Utnber   being,   standing,   or  growiig 


)vGoo'^lc 


TkD  K4J  Oonatt  Wart*.                 WASTE.  Jndgnnt  DtMm. 

lands  for  non-payment  of  the  purchase-money,  the  statutes  of 
some  states  make  special  provision  against  the  commission  of 
waste  by  the  purchaser.* 

11.  Judgment  Debton. — Acts  on  the  part  of  a  judgment  debtor 

which  diminish  the  value  of  the  premises  and  impair  the  security 

of  the  creditor,  may  constitute  waste.'  But  if  no  injury  is  done 
to  the  freehold,  the  judgment  debtor  will  not  be  chargeable  with 

waste ;'  nor  will  he  be,  if   the  judgment   creditor,  after    waste 

thereon.     And    any  circuit    judge,   or  it  was  done.    State  v.  Gramelspacher, 

circuit  court  commissioner,  of  the  coun-  116  I  nd.  398. 

ty  in  which   such   lands   are   situated,  1.  Cutting  Bowv  and  Bamorlng  TUn- 

may,  on  the  application  of  such  town-  tier. — Vandemark  v.   Schoonmaker,  9 

■hip  treasurer,  make  an  order  restrain-  Hun  (N.  Y.)  16;  Camp   v.    Bates,    II 

ing  any  perto a  from  committing  waste  Conn.  50;  37   Am.   Dec.   707]  Lee   v, 

thereon."     It  was  held  that  under  the  Britton,  loi  N.  Car.  166. 

foregoing  statute,  a  bill  may  be  tiled  In  Witmer's  Appeal,  4;  Pa.  St,  4^1; ; 

upon  a  refusal  of  payment  at  any  time  84  Am.  Dec.  ^05,  it  was  held   that  ttie 

after   the   taxes    can    be   lawfully   de-  owner  of  a  steam   mill   property   and 

manded,  although  the  treasurer  has  not  land,  incumbered  by  judgment  liens  be- 

relumed  his  lax  roll ;  and  that,  in  order  vond  their  value,  could  not  sever  and  re- 

to  warrant  the  filing  of  a  hill  before  the  move  the  steam  engine  or  other  constit- 

eipiratlon  of  the   time   within   which  uent  parts  of  tbe  machinerv  so  that,  aa 

the  taxes  can  be  paid  to  the  township  personalty,  they  might  be  levied   upon 

treasurer,  there  must  have  been  a  posl-  and  sold  upon  the  execution  of  a  subse- 

tive,   unequivocal   refusal   to   pay   tbe  quentjudgment  creditor,  and  that  such 

whole  or   some   portion   of  the   same,  severance  was  a  fraud  upon  the  prior 

Caldwell  v.  Ward,  88  Mich.  37S.  judgment  creditors  of  the  debtor,  such 

Under  the  same  act, 'it  is  no  defense  as  a  court  of  equity  would  restrain  by 

that  the  tax  could  have  been  collected  Injunction.      So,  in  Camp  v.  Bates,  11 

by  other  proccas,  or  that  the  owners  do  Conn.  51  ;  37  Am.  Dec.  707,  it  was  held 

not  intend  to  commit  waste  at  all,  or  that  where   the  land   or  an   insolvent 

that  after  the  waste  is  committed  the  debtor  had  been  attached  in  a  suit  at 

land  will  still  be  of  sufficient  value  to  law,  a  court  of  chancery,  during   the 

pa^  the  tax.     Rossman  v.  Adam&,  91  pendency  of  the  suit  at    law,    would 

Mich.  6g,  enjoin    the    debtor    from    committing 

WistomsiH  Rev.  Stat.,  I)  3177,  gives  a  waste, 

recovery  of  damages  for   waste   00m-  S.  Haj  Work  lUiiM  in  tka  Umal  Vaj. 

mitted  bv  any  one  upon  lands,  to  the  — It  was  held  in  Ward  v.  Carp  River 

holder  oi  a  certificate  of  sale  tor  taxel.  Iron  Co.,  47  Mich.  65,  that  while  the 

or  upon  execution,  or  by   virtue  of  a  judgment  debtor  could  not  open  new 

power  of  sale  in  a  mortgage.      But  the  mines,   he  could   work   those   already 

term  waste  is  technical,  and  to  sustain  opened,    if   such    working    was    done 

the   action   there   must   be   privity   of  in  the  customary  and  reasonable  way. 

eilate,  or  the  Injury  will  be  merely  a  Where  execution  is  levied  on  a  mine, 

trespass.     Lander  r.  Hall,  69  Wis.  ^16,  the  taking  of  ore  from  the  mine  after 

1.  PnreliuerB  at  Btata  Landi.— The  the  sale  made  on  the  execution,  and 
auditor  of  the  county  is  authoriied  by  during  the  period  allowed  for  redemp- 
Indiana  Rev.  Stat.  iSSl,  4  464S,  to  tion,  is  not  necelsarily  waste,  as  the 
bring  an  action  In  the  name  of  the  judgment  debtor  is  entitled  to  continue 
state  for  the  use  oi  Indiana  University,  the  working  of  the  mine  during  that 
when  there  has  been  a  sale  of  any  of  period  in  a  reasonable  and  prudent 
the  land  selected  by  the  governor  in  manner,  having  regard  to  the  custom. 
accordance  with  the  provision  of  a  ary  working  before  the  execution  sale ; 
certain  act  of  Congress,  to  recover  any  and  he  can  dispose  of  the  products.  If 
waste  committed,  in  case  of  forfeiture  the  mining  be  improper,  excessive,  or 
by  the  purchaser.  But  the  statute  wasteful,  it  may  at  anv  time  be  re- 
authorizes a  recovery  onii-  against  such  strained,  and  the  party  responsible  for 
purchasers  as  committed  the  waste,  or  it  held  liable  in  damages.  Ward  v. 
wilh  whose  knowledge  and  permission  Carp  River  Iron  Co.,  50  Mich.  513. 
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has  been   committed,   purchases  the   premises  at   an   execution 
sale.* 

12.  Gtuidiam — (See  also  Guardian  and  Ward,  vol.  9,  p.  S;). 
— At  the  common  law,  guardians  are  liable  for  waste  committed 
by  them,  but  they  do  not  commit  waste  if  the  acts  complained 
of  work  no  substantial  injury  to  the  estate,* 

13.  Execnton  and  AdminiBtraton — (See  also  Executors  AND 
Administrators,  vol.  7,  p.  346). — Wasteful  management  of  the 
property  of  his  testator  or  intestate  by  an  executor  or  administra- 
tor is  not  what  is  known  in  the  law  technically  as  waste.* 

An  executor,  who  becomes  a  tenant  of  the  tenant  for  life,  can- 
not be  charged  as  executor  for  alleged  waste  committed  by  him 
while  he  is  such  tenant,  if  he  does  not  exceed  the  rights  of  a 
tenant  for  life.* 

14.  TnutMi— (See  also  TRUSTS  AND  Trustees,  vol.  27,  p. 
157). — A  trustee  is  not  liable  at  law  for  waste  committed  on  the 
lands  which  he  holds  in  trust,'  unless,  perchance,  he  may  be  at 
the  same  time  a  tenant  for  life," 

16.  Copyholden.— A  copyhold  tenant  is  subject  to  waste,  unless 
it  occurs  by  the  act  of  God.'     But  although  the  timber  belongs 

1.  Hughlett  v.Hairti,  i  Del.  Ch.  349;  for  life,  orjearg,  or  otherlertn,  sou  ID 

U  Am. Dec.  104.  be  wfthln    the    itatute   agahiBt   wutt 

g.  In  Bond  V.  Lockvrood,  33  III.  aia,  Kincnird  f .  Scott,   la  Johrn.  {N.  Y.) 

trees  upon  six  seres  were  cut,  but  thej'  36S.     This  case  wai  decided   in  iSij, 

proved   to   be  of  no   particular  value,  under  the  statule  coniblniDg  tbe  pro- 

and  the  worth  of  the  land  as  an  estate  visions  of  the    statute  of    Macibridge 

was  not  diminished;  besides,  Che  guar-  and    the   statute    of     Gloucester,  lod 

dlan  accounted  for   the   monej  which  which   gave  an    action    of  wute  and 

he  received  for  the  wood.     It  was  held  triple  damages  and  forfeiture  "  againtt 

that  he  was  not  chargeable  with  waste,  him  or  her  who  holdeth  by  cuitetj,  or 

but  it  WHS  said  that  under  the  common  otherwise,  for  term  of  life,  or  tor  tern 

law  he  might  have  been,  if   the  acta  of  years,  or  other  term  ;  or  a  womaB  In 

done  had  amounted  to  waste.  dower,  as  well  as  against  guardians." 

The    statutes  of   Wisconsin   require  The  court  considered  that  the  tnittee 

every  guardian  to  manage  the  estate  of  did  not   hold  "  for  term  of  life  or  for 

his  ward   frugally  and  without  waste  term  of  years  or   other  term,''  witbin 

(H^/jcoRjinRev.  SUt.,ch.ii3,  ^34),and  the  purview  of  the  act. 

this  duty  courts  of  equity  will  Impose  Where  real  estate  was  devised  totnil- 

uponhim,intheBbEenceof anystatutory  tees   absolutely  and  in   fee,  with  full 

Kovision,  to   that    where    injury   has  power  to  lease  for  the  most  money  thai 

en  caused  to  the  estate,  by  bad  hus-  could  be  obtained,  and  for  any  terra  that 

bandry  and   improper  cultivation,  the  they  thought  proper,  it  was  held  lh«t 

guardian    will    be  charged  therewith,  theywercnotguiltyof wasteinallowing 

and  must  make  good  in  his  account.  It  a  tenant  to  pull  down  an  old  building 

constitutes  waste  within  the  meaning  and  put  up  a  new  one  instead.  11  ip- 

of  the  law.     Willis  v.  Pox.  25  Wis.  646.  pearing  that  the  resulting  improvement 

>.  Wilbur  V.  Wilbur,  7  Met.  (Mass.)  greatly  increased  the  value  of  the  prop- 

349.     See  JB/rn,  this  title,  WasU  Dis-  erty.     New  York  Dyeing,  etc,  EsUb- 

anguished  from  Devastavit,  lishment    v.    DeWestenberg,    N.   Y. 

«.  Lvnn's  Appeal,  31  Pa.  St.  44;  71  Daily  Reg.,  Feb.  19,  1SS6. 

Am.  Dec.  711.  «.  PhilUps  -v.  Allen,  7  Allen  (Hats.) 

e.  Where  a  testator,  by  his  will,  ap-  115. 

points  a  trustee  of  all  his  estate  during  T.  Rook  ».  Worth,  i  Vee.461;  Rich- 

the  infancy  of  his  heir,  such  trustee  is  ardsc.  Nobte,3Meriv.  673.  Co»tra,\^\ 

neither  a  guardian,   to  as  to  be  liable  overruled  by  case  last  cited,  Dencht'- 

for  waste  at  common  law,  nor  a  tenant  Bamplon,  4  Ves.  700. 
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to  the  lord  ot  the  manor,  the  copyholder  may  by  custom  have 
such  an  interest  in  it  as  to  enable  him  to  cut,  but  such  a  custom 
ought  to  be  proved  by  extremely  strong  evidence.* 

16.  HnnicipalitieB. — A  city  which  takes  rock  from  land  granted 
to  it  merely  as  a  right  of  way,  commits  waste.*  But  it  has  been 
held  that  such  taking  of  rock  must  be  substantially  a  quarry,  or 
it  will  not  constitute  waste,' 

17.  JointreMea-^It  is  willful  waste  for  a  jointress  to  pull  down 
houses,^  or  to  do  other  like  acts;  but  if  she  gives  leave  to 
the  next  in  remainder  for  life,  who  is  without  impeachment  of 
waste,  to  cut  timber,  and  the  remainderman  in  tail  acquiesces  in 
such  cutting,  the  jointress  is  not  liable  to  the  remainderman  in 
tail  for  the  waste  committed  by  him  who  was  next  in  remainder 
for  life.* 

Tn.  BsmDIU — 1.  At  Law. — At  common  law  there  were  two 
remedies  for  waste,  one  by  a  writ  of  prohibition  and  attachment, 
where  waste  had  been  threatened,  the  other  by  the  writ  of  waste, 
where  waste  had  actually  been  committed,  in  which  latter  action 
the  tenant  was  obliged  to  pay  the  value  of  the  waste,  and  a  keeper 
was  appointed  to  prevent  future  waste.*  Both  remedies  were 
granted  originally  only  against  tenants  in  dower,  curtesy,  attd 
guardians  in  chivalry,  but  by  the  statutes  of  Marlbfidge  and 
Gloucester  were  extended  against  tenants  for  life  and  for  years.* 

1.  Whlt«churcb    v.    Holnorth]r,    19  and  NulMnce,p.  4;   Bract.  315  b,  316; 

Vet.  313.  a  Coke'i  Insu.  300;  a  BI.  Com.  38J. 

3.  Sinlthi'.Roiiie,i9Ga.89;  63Ain.  In  Sackett  v.Sackett,8  Pick,(Ma«s.) 
Dec.  198.  309,  the  court,  by   Parker,  C.  J.,  said; 

1.  Dennltton    v.    Clark,   135   Mass.  "  But  whatever  may  have  been  the  rea- 

316;  Dillon  on  Muh.  Corp.   (id  ed.},  ion,  it  aeems  that  it  was  thought  that 

f  544.  note.  some   security  against  waste   and   de- 

4.  Cooke  t>.  Whaley,  t  Eq.  Abr.  400;  Btruction,  by  those  who  enjoyed  the 
Cook   V.    Winford,  I  Eq.  Abr.  311.  estate  without  having  an  interest  in  the 

If  a  joinlress  has  a  covenant  that  her  inheritance,  was  needed,  and,  therefore, 
jointure  shall  be  of  a  certain  yearly  the  statute  of  ^1  Hen,  3,  was  paued, 
value,  which  falls  short,  thou|;h  her  commonly  called  the  statute  of  Marle- 
ettate  is  not  without  impeachment  of  bridge,  in  the  year  1167:  which  pro- 
waste,  yet  the  court  will  prohibit  her  vided.'thatfermora,  duringtheirterm*, 
committing  watte,  so  far  as  to  make  shall  not  make  waste,  sale,  nor  exileof 
up  the  defect  of  her  jointure.  Carew  v.  house,  woods,  and  men,  nor  of  anything 
Carew,  t  Eq.  Abr.  400.  belonging  to  the  tenements  that  they 

It  is  a  question   whether  the  court  have  to  ferm,  without  ipecial  license 

will  relieve  as  to   waste   if  the  under  had   by  writing  of   covenant,  making 

tenant    of  a   joinlreas  commits  waste  mention  that  they  may  do  It;  which 

■parsim,  but  Improves  the  yearly  value  thing,  if  they  do,  and  thereof  be  con- 

and   offers  to  lake  a   lease  at  the  im-  vIct,  they  shall  yield  full  damage,  and 

proved  rent  and  to  pay  for  the  timber  shall    be    punished     by    amerciament 

cut.     Ligo  V.  Smith,  a  Vern.  263.  grievously.'     A  few  years'  eiperience 

B.  Alton  !■.  Aston,  I  Ves.  396.  seems  to  have  proved  that  this  lenient 

•.  I   Washburn  on  Real  Prop.   (5th  remedy,  against  those  who  held  free- 

ed.},  p.  158;  1  Coke's  Insts.  399.  holds  or  estates  for  years,  was  Insutli- 

T,  Shult  I'.  Barker,  2  S.  &  R.  (Pa.)  cieni   to    secure  such   estates  against 

gi;  Dozier  v,  Gregory,   i  Jones  (N,  depredations  injurious  to  the  inlierit- 

ir.)     100;    Moore    v.    Ellsworth,    3  ance,   and   probably   it  was  seen  that 

Conn,  483;    Yoot  on   Law  of  Waste  a    remedy   in  damages  did   not   aiford 
908 
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These  statutes  have  been  held  to  be  a  part  of  the  common  law  of 
some  of  the  United  States,  but  the  courts  differ  as  to  the  extent 
of  their  application,* 

a.  Writ  of  Prohibition  and  Attachment. — The  ft-rit  of 
prohibition  issued  out  of  a  court  of  chancery,  which,  if  ineffectual, 
was  followed  by  an  original  writ  of  attachment  from  the  same 
source,  returnable  in  the  courts  of  common  law.*  By  the  statute 
of  Westminster  II.,  the  writ  of  prohibition  was  taken  away,  and  the 
writ  of  summons  was  substituted  in  its  place.^  But  the  entire 
remedy  has  been  replaced  in  practice  by  the  equitable  remedy  of 
injunction.* 

b.  Writ  of  Waste. — At  the  common  law,  the  writ  of  waste 
referred  to  waste  "  committed  against  our  prohibition,"  but  the 
maintenance  of  it  was  not  dependent  on  the  prior  issuance  of  a 
writ  of  prohibition,  for  the  common  law  was  itself  a  prohibition  of 
waste.* 

(i)  WluH  and  by  W/tom  Maintainable. — At  the  common  law,  no 
one  could  maintain  the  action  of  waste  unless  he  had  an  imine>- 
diate  estate  of  inheritance  upon  the  determination  of  the  estate 
in  dower  or  curtesy,  without  any  interposing  vested  freehold.*    It 

Indemnity  to  the  reveraioner;  for  manj  i.  t  High  on  Injuncttons  (3d  ed.).  f 

times  it  would  happen,  tbat   be  -who  649;  State  v.  Corn're  of  Roajt,  i  Mill 

committed  or  auftered  the  waate  was  (S.  Car.)  55 ;  11  Am.  Dec.  1196. 

unable  to  make  the  recompense.  Thoee  In  Jefferson  v.  Bishop  of  Durham,  I 

who    enjojed     the     temporary    right  Bos.  &  P.  lao,   the  court,  by   Eyre,  C, 

would  be  eager  to  get  the  most  profit  J.,    said  r  "At  common    law  the  pro- 

at  the  least  expense,  and  would  be  care-  ceeding  In   waste   was  by  writ  of  pni- 

lesB  of  the  interests  of  those  who  came  hibitton   from   (he  court  of  chanceij, 

after  them ;  and  for  these  reasons,  no  which  was  considered   as   the  foundi- 

douht,  the  statute  of  6  Edw.  1,  called  tion  oi  a  suit  between  the  party  tufler- 

the  statute  of  Gloucester,  was  enacted  ing  by  the  waste,  and  the  par^  com- 

only  eleven  years  after  the  statute  of  mittlng  it.    It  that   writ  was  obeyed 

Ma'rlbridge,  viz.,  in  1^78.     Thie  statute  the  ends  of  justice  were  answered;  bot 

provides,  '  that  a  man  from  henceforth  if  that  was  not  obeyed,   and  an  aliai 

shall  have  a  writ  of  waete  in  the  chan-  and  fltirits  produced   no  effect,  thea 

eery,  against  him  that  holdeth  by  law  came  the  original  writ  of  aitachmcnt 

of  England,  or  otherwise,  for  term  of  out  of  chancery,  returnable  in  a  court 

life,  or  for  term  of  years,  or  a  woman  of  common  law,  which  was  considered 

fn  dower.     And  he  which  shall  be  at-  as  the  original  writ  of  the  court.    TTie 

tainted  of  waste,  shall  lease  the  thing  form   of   that   writ   shows  the  nature 

that  hehatbwasted.andmoreovershall  of  It.     Jt  was  the  original  writ  of  at- 

recompense    thrice    so    much   as   the  tachment  which  was,  and  is.  the  toundi- 

waste  shall  be  taxed  at,'  etc."  tion  of  all  proceedings  in  prohibition," 

1.  Sackettr.  Sackett.8  Pick.  (Mass,)  B.  3  Coke's   Insts.  3S9:  Jefferson  v. 

309;  Hasty  V.  Wheeler,  la   Me.  43S;  Bishop  or  Durham,  1  B.  &  P.  ui. 

4  Kent's  Com.  79;  i  Washburn  on  Real  4.  Yool  on  Law  of  Waste  and  Nul- 

Prop.  (4th  ed.\p.  i,i;7.    But  see  Moore  sance,  p.  78. 

■u.  Ellsworth,  3  Conn.  483.  6.  2  Colce's  Insts.  300. 

"The   courts  of    the  various   states  6.  Comyn's  Dig,,"  Waste,"ch.  j;  Col 

have  held  differently  in  respect  to  the  Lit.  3i8b~,  n  112, 

extent  to  which  the  common  law  as  to  "It   will   have   been   remarked  that 

waste,   or  the  statutes   of  Marlbridge  the  action  can  onlv  be  brought  by  one 

and  Gloucester  have  been  adopted  in  who  has  the  Immediate  estate  of  inheri- 

the  different  states,"    1  Washburn  on  tance,  i.  e.,  an  Immediate  reversion  or 

Real  Prop.  (5th  ed.),  p.  161.  remainder  in  fee  or  In  tail.    Thm,  'if* 
9IM 
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was  essential  to  the  maintenance  of  an  action  of  waste  that  there 
beaprivity  of  estate  between  the  parties  to  the  action;  so  that,  if  the 
reversioner  granted  away  his  reversion  after  waste  done,  no  action 
would  lie,  and  the  same  would  have  been  the  effect  if  the  owner 
of  the  reversion  had  died,  and  it  had  descended  to  his  heirs  ;  so  if, 
after  the  commission  of  waste,  the  tenant  for  life  died,  no  action 
lay  against  his  executors.^  Thus,  if  a  tenant  in  dower  had  assigned 
her  interest,  and  the  reversioner  his,  the  assignee  of  the  reversion 
could  not  maintain  waste  against  the  assignee  of  the  dower  estate, 
because  there  was  no  privity  between  them.*  But  in  such  a  case, 
the  heir  of  the  reversioner  might  maintain  the  action  of  waste,  or 
case  in  the  nature  of  waste,  against  her  after  the  assignment  of  her 
estate.  So  might  the  assignee  of  the  heir  of  the  reversioner 
against  the  assignee  of  the  life  estate.  But  between  the  assignee 
of  the  reversion  of  the  life  estate  and  the  tenant  in  dower  or  cur- 
tesy, there  is  no  privity  at  all." 

But  these  technical  rules  of  the  common  law  have  been  abol- 
ished by  statute  in  some  of  the  states  ;  the  heirs  or  personal  rep- 
resentatives  of  the  reversioner  being  given  the  right  to  the  action 
of  waste  for  injury  to  the  reversion  done  in  the  lifetime  of  the 
ancestor  ;*  and  the  right  of  action  is  also  preserved  by  statute 
against  the  executors  of  the  tenant.^     But  the  technical  rules  of 

leAse  be  made  to  A   for  life  or  jears,  3.  Foot  v.  Dickinson,  3  Mel.  (Mass.) 

remainder  to  B  Cor  life,  and  A  cominlt  6ti. 

waste,  the  action  cannot  be  brought  by  >.  Bates   v.   Shraeder,  13  Johns.  (N. 

him  in  the  remainder,  or  reversion  In  Y.)   360;  Walker's  Case,   3  Rep.  33; 

fee  or  in  tail,  so  long  as  the  estate  of  Foot  r.  Dickinson,  3  Met.  (Mass.)  611; 

B  continues.     But  if  B    should   after-  3  Coke's  Insti.  301. 

wards  die  or  surrender  his  estate,  the  *.  i  Washburn  on  Real   Prop.  (5th 


an  action  against  A  for  the  '<i 

done  b^  him,  for  by  the  death  or  sur-  waste  survives  to  the  personal  repre 

render  of  B  the  impediment  is  removed,  lentatives  of  the  reversioner,  and  is  as- 

So,  ir  a  lease  for  life  be  made  remainder  slgnable.      Rutherford     v.     Aiken,    3 

for  years,  the  reversioner  or  remainder-  Thomp.  &  C.  (N.  Y.)  60. 

man  maj  bring  the  action  nolwithstand-  B.  i  Washburn  on   Real   Prop.  (5th 

ing   the  mesne    remainder.     No    per-  ed.),  p.  159. 

son  can  maintain  the  action  unless  he  The  action  of  waste  abates  on  the 

had  an  estate  of  inheritance  in  him   at  death  of  the  defendant  (unless  statutes 

the  time  of  the  waste  committed,  and,  provide  for  its  revival  against  his  per- 

tberefore,  it  doesnot  lie  by  an   heir  for  sonal   repreeentatlveB),    because    it    is 

waste  dope  in  the  lifetime  of  his  ances-  founded  on  the  statute  of  Gloucester, 

tor,  nor  by  the  grantee  of  a  reversion  which  is  highly  penal,  nnd  the  action  is, 

for   waste  done  before   the    grant    to  therefore,   in   some   degree   vindictive. 

him.'"     Yool   on   Law  of    Waste  and  Browne  v.  Blick,  3  Murph.  (N.  Car.) 

Nuisance,  p.  4.  511. 

A  person  who  has  not  the  immedi-  Where,  in  an  action  to  recover  dam- 
ate  estate  of  inheritance,  expectant  on  ages  in  the  nature  of  waste,  the  de- 
the  termination  of  the  life  estate,  can-  fendant,  a  tenant  for  life,  dies,  pending 
not  maintain  an  action  of  waste  against  such  action,  it  is  not  error  in  the  court 
the  life  tenant.  Hatch  v.  Hatch,  31  below  to  allow  the  personal  representa- 
WUy.  Law  Bull.  (Ohio)  57.  tive  of  such  defendant  to  be  made   a 

I.  Whitney  v.  Morrow,  34,  Wis.  644;  party.     Further,  the  court  may,  in  its 

Co.  Lit.  53b.  discretion,  allow  the  plaintlR'  to  amend 
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the  common  law  seem  to  be  applied  to  statutes  concerning  waste, 
unless  such  statutes  provide  that  privity  of  estate  need  not 
exist.* 

The  party  bringing  the  action  must  have  the  Jegal  title  to  the 
land,*  or  be  a  trustee,  or  have  a  right  to  the  legal  title  ;'  but  he  need 
not  set  out  his  title  particularly  in  the  pleadings,  it  being  sufficient 
if  he  shows  himself  entitled  to  the  immediate  estate  of  inherit- 
ance ;*  neither  is  he  required  to  recite  or  refer  to  the  statute  giv- 
ing the  action  of  waste,  either  in  the  summons  or  declaration.*  It 
is  not  a  material  variance  if  several  kinds  of  waste  are  alleged  in 
the  declaration,  and  only  certain,  and  not  all  of  them,  are  found 
by  the  jury  to  have  been  committed.*  And  if  a  defendant  is  found 
guilty  of  waste  as  to  part  of  the  premises  on  which  he  is  chained, 
it  amounts  to  a  verdict  of  acquittal  as  to  the  rest.'' 

The  reversioner  has  also  the  right  to  go  upon  the  premises 
in  a  peaceable  manner,  for  the  purpose  of  examining  the  same, 

his   complaint   and   declare   for  actual  against   committing    waste.      Page   «. 

damagsB.     Shields  f.  Lawrence,  73  N.  "-■■'-'—   — '"    --- 
Car.  43- 

1.  Lauder  t'.  Hall,  69  Wis.  331.  maijitBin   the 

A  person  must  be  seized  of  an  estate  though  he  does  not   name  himself  at 

in  remainder  or  reversion,  to  maintain  trusteein  thedeclaration.  WoodmanD. 

an  action  of  waste  for  an   injuiy  done  Good,  6  W.  &  S.  (Pa.)  169. 

to  the  inheritance,  when   there  is   an  \  cestui  que  trust  ma j- maintain  an 

intervening  estate  for  life  or  for  years  action  of  waste  against  his  trustee,  with- 

( t  J^eiv  Tork  Rev.  Stat.  750,  ^  8)  ;  but  out  first  obtaining  a  conveyance  of  the 


■t  of  equity  will  tometimes  inter-  legal  title,     Wyant  v.  DieSendaler.  3 

fere  to  prevent  waste  when   the  party  Grant's  Cm.  (Pa.)  334.     But  see  Gillett 

complainant  cannot  maintain  an  action  ii.  Treganza,  13  Wis.  473. 

at  law  against  the  wrongdoer.     Wood-  «.  Greenly  v.  Hall,  3  Harr.  (Del.)  9. 

ruffu.  Cook,  47  Barb.  (N.  Y.)  309.  In  an  action  of  waste,  in   which  the 

Action  br  BamalndemMUi  Undir  Btat-  title  of  the  plaintiff  to  the  place  waited 

nte. — The  statute  ( i  New  Tork  Law,  p.  was  set  forth  as  a  devise  o[  a  remiin- 

J37,  Seas.  36.  ch.  56,  4  33)  authorizing  der  in  fee,  and  the  evidence  was,  that 

any  person  or  persons  aeijedofan  estate  he  was  entitled  to  a  reversion  In  fee  by 

In  remainder  or  reversion,  to  maintain  descent,  subject  to  a  power  of  sale,  it 

an  acUon  of  waste  or  trespass  for  any  was  held  that  the  variance  was  fatal, 

injury  done  to  the  inheritance,  not  with-  Southerland  v.  Jones,  6  Jones  (N.Car.) 

standing  an   Intervening  estate  for  life  331. 

or  for  years;  gives  such  person  or  per-  Under  Masiachusrttt  Act  (i79j),ch. 

sons,  in   remainder    or    reversion,    an  75,  4  3,  permittinga  recovery  in  deblfbr 

action  of  waste  only  against  the  tenant  waste  which  was  committed  pending  a 

or  bis  nsElgnee  or  heirs;  and  an  action  aull  to  which  the  defendant  was  not  i 

of   trespass    against   a   stranger    only,  party,  the  declaration  must  allege  thai 

Livingston  V.  Haywood,  11  Johns.  (N.  the   defendant  knew   of  Its  pendencr 

Y.)4J9.  when  he  committed  the  waste.    Reell 

3,  Gillett  P.  Treganza,  13  Wis.  527;  v.  Davis,  8  Pick.  (Mass.)  514. 

Loudon    V.   Warfield,   s   J.  J-   Marsh.  B.  Carrls   v.  Ingalls,   13   Wend.  (N. 

(Ky.)   196;    LawBon  on  Righu,  Rem-  Y.)  70. 

edies,    and    Practice,   vol.   6,   p.   4665.  «.  Dozler   v.  Gregory,  1  Jones  (N- 

Anexecutor  who  has  no  rightor  title  Car.)    100;   Greene    v.   Cole,  3   Wm. 

to  the  premises,  but  is  only  authorized  Saund,  644.    Buta  mere  allegation  that 

to  tease  the  same,  cannot  maintain  an  large  amounts  of  timber  were  cot  it 

action  for  waste.     Such  action  can  only  not    a    sufiicient   averment  of   waile. 

be  maintained  by  a  reversioner  in  fee.  Wright  v.  Roberts,  31  Wis.  [6i. 

But   the   executor    may    maintain    an  T.  Morehouse   v.  Cotheal,  a  N.  J. 

action    upon   covenants   in    the    lease,  L.  531. 


)vGoo'^lc 


BMitdlM.  WASTE.  At  tew. 

if  an  action  of  waste  is  pending  between  himself  and  another.* 
An  action  of  waste  may  be  successfully  defended  by  proving  a 
writ  of  ad  quod  damnum  on  behalf  of  the  plaintiff,  even  if  the  writ 
is  applied  to  other  purposes  than  those  for  which  it  was  granted.* 

And  although  the  writ  of  waste  was  abolished  by  3  &  4  William 
4,  ch.  2^,  %  26,  the  decisions  regarding  it  seem  to  have  been  applied 
generally  to  the  action  on  the  case  in  the  nature  of  waste,  which 
has  been  substituted  in  England,  and  quite  generally  in  the  United 
States,  for  the  old  writ  of  waste.* 

Though  the  interposition  of  a  freehold  in  remainder  between 
the  estate  of  the  tenant  committing  waste,  and  the  remainder 
or  reversion  in  fee,  would  prevent  the  owner  of  the  latter  from 
maintaining  waste  as  the  law  stood,  yet  he  may  seize  timber  cut 
upon  the  premises,  bring  trover  for  its  conversion,  or  replevy  it,  or 
bring  trespass  de  bonis  for  the  removing  of  it.  Nor  does  it  matter 
whether  the  timber  is  cut  by  astranger  or  by  the  tenant  himself,  since 
the  tenant  cannot  convey  any  interest  in  it  when  severed.*  The 
reversioner  may  maintain  trespass  for  the  removal  of  timber  which 
has  been  severed  from  the  freehold,  against  anyone  who  removes  it, 
even  though  it  be  the  tenant  himself,  as  the  property  in  chattels 
carries  witn  it  possession  as  against  a  wrongdoer.^  The  tenant 
for  life  would  be  subject  to  the  same  liability  in  this  regard,  even 
though  the  timber  had  grown  upon  pasture  land  when  he  took 
possession,  and  though  the  natural  grortth,  before  the  determina- 
tion of  his  estate,  would  become  equal  in  value  to  the  timber  which 
he  had  severed ;  and  it  has  been  held  that  he  could  not  set  oH 
against  the  reversioner's  claim  for  damages,  what  he  had  paid  to 
procure  firewood  from  other  sources  for  the  premises.*     These 

I.  Conwell  V.  State,  3  Ind.  387;  36  tivating  the  land.     Adams  v.  Brercton, 

Am.  Dec.  51*.  3  Har.  &  ].  (Md.)  \7a. 

3.  In  an  action  of  waste,  the  plain-  >.  Yool  on  Law  of  Waste  and  Nui- 

tiS  ofiTered  in  evidcDce   a  writ   of  ad  sance,  p.  5;  JelTerson  v.  Jefferson,  3  Lev. 

quod  i/(i»i»iu»,  under  which  the  defend-  131 ;  Bacon  v.  Smith,  i  Qj.  B.  34;  ;  4  P. 

ant  claimed  an  inquisition  thereon,  and  &  0.651;  Stevens  u.  Rose,  69Mich.  259; 


r   for  eighty   years,  granted   in     Stetson  c  Day,  51  Me.  434;  Woodhoute 

Cirsuance  thereof,  for  twenty  acres  of    w.  Walker,  5  0^^  B.  Div.  404. 
nd.  particularly   descrit«d  as    heing        The  action  of  waste,  though   gener- 


condemncd  for   building  a  water  mill,  ally  superseded  by  the  action  of  eject- 

The  plaintiff  then  proved  that  the  land  ment,  in  Delaaiare  is  still  not  obsolete. 

described  on  the  plote  in  the  case  was,  Waples  v.  Wa'ples,  3  Harr.  (Del.)  381. 

at   (he    lime   of  the   execution    of  the  4.  Lewis  Bowles' Case,  11   Rep.  Si; 

writ  of  ni^  ^BDi/ ifamiiMin,  unimproved,  Berry  i>.  Heard,  Cro.  Car.  34:;  Rich- 

and    covered   with   timber   and   other  ardson  p.  York,  i4Me.  116;  Butkley  i*. 

trees;   that  the  defendant  applied  the  Dolbeare,  7    Conn.    233;    Mooers    v. 

same  to  other  purposes  than  to  the  use  Wait,  ^  Wend.  (N.   Y.)   104;    30   Am. 

or  support  of  the  mill  or  houses  ;   that  Dec.  6S7. 

he  cleared  the  land,  and  put  it  in  a  state  5,  Lane  v.  Thompson,  43  N,  H.  310. 

of  cultivation.     It  was   held   that  the  Waste  cannot  be  maintained  against 

plaintiff  was   not  entitled   to  recover;  a  tenant  for  cutting  and  carrying  awa/ 

that  the  defendant  was  not  guilty  of  the  trees  blown  down  ;  trover  for  conver- 

waite  complained  of,  but  was  justified,  sion   is   the   proper   action,     Shult    v. 

under  the  writ  and  the  grant  made  in  Barker,  13  S,  &  R.  (Pa.)  271. 

virtue  of  the  same, in  clearing  and  cul.  fl.  Clark  v.  Holden,  7  Gray   (Mass.) 
907 
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remedies  are  extended  also  to  materials  of  buildings  severed  from 
the  inheritance,  and  the  product  of  mines  wrongfully  taken.* 

Under  the  statutes  of  some  of  the  states,  the  action  of  waste 
may  be  maintained  by  the  assignee  of  the  reversioner.^ 

c.  Action  of  Trespass  on  the  Case  in  the  Nature  of 
Waste. — Owing  to  usage  and  legislation,  the  action  of  trespass 
on  the  case  in  the  nature  of  waste,  has  been  substituted  quite 
generally  for  the  action  of  waste,'  although  under  the  statutes  of 
some  states  both  remedies  exist.  Under  such  statutes  the  plain- 
tiff may  have  an  action  of  waste  to  recover  the  place  wasted  and 
the  damages,  or  he  may  have  an  action  on  the  case  in  the  nature 
of  waste  to  recover  his  damages  only,  but  he  cannot  have  both.* 

8;  66  Am.  Dec.  450;  Phillips  v.  Allen,  Ulaed  !□  an  lostrument  of  demiM,  01 

7  Allen  (Mass.)  115.     But  tee  Ssrles  v.  for  the  breach  of  a  promiBe  implied  b; 

Sarles,  3Sandf.  Ch.  (N.  Y.)  604.  law.     Moore  i..  Townshend.  53  N.J.  t. 

In  an  action  involving  the  question  384.     In  this  case,  the  court,^  Depue, 

of  waste  by  cutting  timber,  evidence  J.,  said:  "  The  action  on  the  caee  in  the 

that   the  land   would   be   worth   more  nature   of  waste,   has   almost  entirelj 

cleared  than  with  the  trees  standing  on  superseded  the  common-law  action  of 

it,  is  never  allowed  ss  a  justiScation  for  waste,   as   well   for   permissiTe  as  for 

te.     Huddleston  v.  Johnson,  71  voluntary  watte,  as  furnishing  a  more 
easy  and  expeditious  remedy  than  a 

I   Lead.  Cas.  67  ;    Uvedall  wnt  of  waste.     It  is  also  an  action  en- 

V.  ijveaBH,  a  RoUe's  Abr.  tio,  pt.  3.  couraged  hy  the  courts,  the  recorerf 

S.  Rutherford  v.  Aiken,  3  Thomp.  &  being  confined  to  single  damageB,  and 

C.  (N.  Y.)  60.  not  being  accompanied  hy  a  furfeitue 

8.  Shultr.  Barker,  12   S.  &  R.  (Pa.)  of  the  place  wasted." 

372 ;  McCullough  I/.  Irvine,  13  Pa.  St.  Although  the  plaintiff  cannot,  in  an 

438;  Bellows  V.   McGinnis,  17  Ind.  64;  action  on  the  case,  recover  the  place 

Stevens  v.  Rose,  6g  Mich.  359 ;  Stetson  wasted,  where  the  tenant  is  still  in  poi- 

V.   Day,    51   Me.  434;    Woodhouse  v.  session,  as  he  may  do  In  an  action  d 

Walker,  j  Q.  B.  Div.  404;  Jefferson  v.  waste,  yet  this  latter  action  was  found 

Jefferson,  3  Lev.  iji;   Bacon  v.  Smith,  by  experience  to  be  so  imperfect  »nd 

I  C^  B.  345;  4  P.  &  D.   651 ;  Green  v.  defective  a  mode  of  recovering  seisin 

Cole,     2   Saund.   251,   n.  7 ;  4   Kenf  a  of  the  place  wasted,  that  the  pliiatiff 

Com.  81;    I  Washburn  on   Real  Prop,  obtained  little  or  no  advantage  from  it. 

(5th  ed.),  p.  162;  Yool  on  Law  of  Waste  Jt  has  also  this  further  advanUge  over 

and  Nuisance,  p.  5.  an  action  of  waste :  it  may  be  brought 

In  Dozier  v,  GregorVi   I   Jonea   (N.  by  him  in  the  reversion  or  remainder 

Car.)  100,  the  court,  by  Battle,  J.,  said:  for  life  or  years  as  well  as  in  fee,  or  in 

'■The     action    of    waste,    which    was  tail,  and  the  plaintiff  is  entitled  toowti 

founded  upon   privity  of    estate,    and  In  this  action,  which  he  cannot  have  in 

could  only  be  brought  by  the  owner  of  an  action  of  waste.    Green  v.  Cole,  » 

the  inheritance  against   hia  immediate  Saund.  233,  note. 

tenant  ior  life  or  years,  is    now   very  The    technical    action    of    waste    it 

seldom  used,  and   has   giveti  way  to  a  abolished,  and  an  action  according  to 

more  easy  and  general  remedy,  to  wit,  the  forms  of  pleading  provided  for  by 

an  action  on   the  case  in  the  nature  of  the   code    substituted   in   lieu  IbereoH 

waste."  New    fork   Code,   4   450;    Harder  v. 

An  action  on  the  case  in  the  nature  Harder,  36  Barb,  (N.  Y.~)  409.     Under 

of  waste,  in  JVe-w  Jfrsiry,  is  an  action  the  provision  of  the  Nevi   Terk  code 

founded  on  the  act  for  the  prevention  referred    to,   the    remedies   given  ut 

of    waste,    which   is  subslantially  the  treble  damages,  and  forfeiture  of  il>e 

same  as  the  statutes  of  Marlbridge  and  particular  estate,  if  the  injury  to  tbc 

Gloucester.    The  action  may  be  main-  reversion  equals  the  value  of'^lbe  ten- 

tained,  although  the  waste  alleged  might  ant's  unexpired  term, 

be    the   subject   of   an   action   for   the  4.  Stetson  v.  Day,  ji  Me.  434. 

breach  of    an  express   covenant   con-  In  an  action  of  damages  for  waste, 
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It  is  no  defense  to  an  action  on  the  case  in  the  nature  of  waste 
brought  by  the  reversioner,  that  he  purchased  the  estate  of  the 
particular  tenant  after  the  waste  was  committed,'  or  that  the  de- 
fendant purchased  the  interest'  of  the  reversioner,  during  the 
pendency  against  him  of  an  action  on  the  case  for  the  waste  which 
he  had  committed.* 

Although  the  modern  action  on  the  case  in  the  nature  of  waste 
may  be  maintained  in  all  cases  where  the  old  writ  of  waste  lay, 
yet  it  does  not  follow  that  it  is  confined  to  such  cases  * 

The  earlier  cases^  held  that  this  action  would  not  lie  (or  per- 
missive waste,  whether  there  was  any  covenant  on  the  part  of  the 
tenant  to  repair  or  not,  but  the  rule  seems  now  to  be  that  it  does 
lie.  especially  if  there  is  an  express  covenant  to  repair,' 

If  a  count  in  trover  be  added  to  a  declaration  in  an  action  on 
the  case  in  the  nature  of  waste,  the  plaintiff  may  recover  the  value 
of  the  timber,  even  though  it  has  been  increased  by  the  wrong- 
doer's labor.* 

(l)  When  and  by  Whom  Maintainable. — At  the  common  law,  an 
action  on  the  case  might  be  maintained  against  either  the  tenant 
or  a  stranger,  by  the  reversioner,''  even  if  he  had  alienated  his 
estate.^  In  such  an  action  it  is  not  necessary  that  the  owner  of 
the  intervening  estate  for  life  or  years  unite  with  the  reversioner 

the  jury   cannot   allow    damsgM    for         S.  Patterson   v.   Cunllffe,   ii    Phila. 

pro*pectlTe  waste,  but  damages  can  be  (Pa.)  564;  Dozier  -u,  Gregory,  i  Jones 

at*e««ed  onty  up  to  the  time  of  trial.  (N.  Car.)  100. 

And  if  the  Hfe  tenant  should  allow  the        «.  Heme  v.  Benbow,  4  Taunt.  764; 

loheritance  to    sustain  further  Injnrj-  lonea  -o.  Hill,  i  Moore  100;  Gibson  v. 

afler  the  time  of  trial,  damagei  tDxj  be  Wells,  i  ^.  R.  390;  Yellowly  v.  Gower, 

recovered  in  another  action.     Sberrill  11Ezch.394iTurnerv.Buck,  33  Viner** 

V.  Connor,  107  N,  Car.  630.  Abr.,  tit.  "  Waste,"  p.  513. 

In  an  action  to  recover  possession  of        B.  Dozier   v.   Gregory,  i   Jones   (N. 

real   estate,   during  the   term    of    the  Car.}   100;   Woodhouse   v.   walker,  j 

lease,  on  the  ground  of  waste  alleged  Q.  B.  Div.  404 ;  Stevens  v.  Rose,  69 

to  have  been  committed  thereon  by  Che  Mich.  359 ;  Harnett  v.  Maitland,  16  M. 

lessees,  it  must  be  shown  that  the  In-  ft  W.  357 ;  White  v.  M'Cann,  i  Ir.  C. 

jury   to  the   property,  caused   by   the  L.  aoj. 

waste,  was  equal  to  the  value  of  theun-        S.  Harris  v.Goslin,  3  Harr.  (Del.)  340. 
expired  term  of  the  lessees  thereof,  or        7.  Randall  n.  Cleaveland,   6   Conn. 

that  the  injury  had  been  done  in  malice.  318;  Elliot   v.   Smith,   3   N.    H.   430; 

Bollenbacker  r.  Fritts,  98  Ind.  50.  Dozierw.  Gregory,  i  Jones   (N.   Car.) 

1.   Duprce   V.  Dupree,  4  Jones  (N.  30.     See    Wilford    11.    Rose,    3    Root 

Car.)  387;  69  Am.  Dec.  Jjj.  (Conn.)  30. 

3.  The  plaintlS,  in  an  action  on  the        An  action  of  trespass  will  not  lie  by 

case  In  the  nature  of  waste,  conveyed  a  reversionerjforaninjuryto  thelnher- 

her  interest  in  the  property  to  the  de-  itance    committed    by   a   person   who 

fendant   during  the   pendencj  of  the  acts  under  theauthority,or  by  the  per- 

action.     It  was  held  that  if  she  held  mission,  ofthe  tenant  forlife;  such  per- 

the  reversionary  interest  in  the  prop-  son  not  being  a  stranger  within  the 

erty  at  the  time  the  act  complained  of  meaningof  the  statute  authorizing  ac- 

was  committed,  she  was  entitled  to  re-  tlons   by   reversioners.     Livingston  v. 

cover  for  the  same;  her  alienation  of  Mott,  3  Wend.  (N.  Y.)  605. 
the  property  afterward,  or  during  the        %.  Robinson  v.  Wheeler,  35  N.   Y. 

pendency  ofthe  suit  for  damages,  could  Jji;  Dickinson  i>.Balt{more,48Md.5S3, 

not  operate  to  defeat  her  right  of  recov-  See  also,  in  this  connection,  Co.  Litt., 

ei7.  Dickinson  v  Baltimore,  48  Md.  583.  p.  318 ;  Bacon's  Abr.,  Ut.  "Waste,"  G. 
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or  remainderman  as  plaintiff.*  This  action  may  be  maintained 
also  by  one  who  enters  upon  and  holds  premises  by  permission  ol 
the  owner,*  by  one  claiming  under  a  deed  to  own  an  interest  in 
land,  f^inst  one  holding  by  reason  of  and  claiming  title  adverse 
to  him,  even  if  the  plaintiff  is  not  in  the  actual  possession  of  the 
land  ;*  and  by  a  vendee  out  of  possession*  Possession  by  the 
owner  of  land  is  not  necessary  to  enable  him  to  sue  one  who  is 
wrongfully  in  possession  and  committing  waste.* 

But  the  action  on  the  case  cannot  be  maintained  by  one  who 
has  a  contingent  remainder,  or  who  is  entitled  upon  a  contingenq' 
to  an  executory  devise,*  nor  by  the  devisee  of  a  contingent 
remainder.' 

Neither  can  it  be  maintained  against  a  tenant  who  cuts  up  and 
converts  trees  which  have  been  blown  down  by  the  wind,' 

It  differs  from  the  action  of  waste  in  that  it  may  be  brought  by 
the  person  in  remainder  or  reversion  for  life  or  years,  as  well  as 
in  fee.* 

I.  Van  Deusen  I".  Yonng,  jq  N.  Y.  and  received  the  sheriff 'i  deed.  Thomu 

9;  Boutoni'.Thoniaa,46Hun(N.  Y.)G.  v.  Crofut,  14  N.  Y.  474. 

One  who  Is  entitled  to  the  inherit-        4,  Where    A  and   B  entered  into  1 

ance  may  recover  In  an  action  on  the  contract  for  an  ezchan|^  of  landc,  and 

case  for  an  injury  to  the  inheritance  bj  BubBequentlj'  passed  tbe  deeds  of  ccd- 

the  tenant  in  dower,  though  there  Is  an  vej'ance  and  delivered  possession  be- 

intermediate  life  estate.  Short  v.  Piper,  fore  which  time,  and  after  the  contract 

4  Harr.  (Del.)  181,  of  sale,  A  committed  waste  on  the  land 

In  an  action  of  tort  In  the  nature  of  sold  hy  him,  it  was  held  that  B  might 

waste,  all  tbe  owners  of  the  premises  maintain  an  action  on  the  case  agiinit 

wasted  must  join  as  plaintiffs.   Bullock  him  for  the  injurjr.     Marsh  c  Cnrreat, 

"  iTward,  10  Allen  (Mass.)  46a  6  B.  Mon.  (K;-.)  493, 
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Headley,    33    N.J.  B.  Achey  i-.  Hull,  7  Mich.  433. 

L.  sas-  -    ".-.  -   ..-..   -^"-    -^- 

S.  Dodge  V.  Davis,  85  Iowa  77, 

By  the  Michigan  law  of  r875,  prop-  joo. 

«r!y  recorded  certificates  of  a  sheriff's  <.  Shult    .v.    Barker,    13    S.    &    R. 

execution  sale  are  entitled  to  the  same  (Pa.)  373. 

record  privileges  with  other  convey-  8.  Doiler  v.  Gr^ory,   i   Jones  (N. 

ances  of  land,  as  to  establishing  prior-  Car.  100;    Williams   ».   Lamer,  Buib. 

itv  of  title.     It  was  held  that  a  grantee  (N.  Car.)  10 ;  Green  v.  Cole,  1  Saund. 

of  land  by  deed  can  maintain  a  suit  tor  352,  n.  7  ;  Cru.  Dig,  i>4. 

waste  ae  againsta  subsequent  purchaser  An  action  on  the  case  in  the  nature 

of  the  land  on  an  execution  sale  before  of  waste,  may  be  brought  as  well  by 

the  above  act  took  eflect,  even  though  him  in  remainder  for  lite  or  yean,  u 

the  said  grantee  did  not  record  his  deed  in  fee  or  In  tail,  but  such  action  does 

before   the  execution   sale.     Drake  v,  not  lie  for  one  who   has   no  inteml 

McLean,  47  Mich,  103.  either  in  remainder  or  reversion — the 

Where  one,  who  has  bid  off  lands  at  recovery  being  as  for  an  injury  done  to 

a  sale  under  execution  upon  a  judg-  the  reversion — on  no  other  ground  can 

ment,  between  the  time  of  tbe  sale  and  the  action  be  maintained.     M'Laugh- 

redemption,    cuts    and    carries    away  lin  :;.  Long,  5  Har.  &  J.  (Md.)  113. 

timber  from  the  land  with  the  consent  The    Revised   Statutes   of  I»diaaa, 

of  the  judgment  debtor    who  was   in  1881,  give  the  right  or  cause  of  action 

possession,  an  action  on  the  case  in  the  for  waste  or  trespass  for  injury  to  the 

nature   of  waste,  to   recover  damages  Inheritance,  to  the  person  seised  ot  the 

for  the   waste,  will  lie  against  him  in  estate  In  remainder  or  reversion.    And 

favor  of  a  junior   judgment    creditor  when  an  infant  shall  have  a  rirht  of 

who  redeemed  the  Und  from  the  sale  action,  such  infant  shall  be  enUUed  to 
910 
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d.  Against  Whom  Actions  of  Waste  and  op  Case  in  the 
Nature  of  Waste  are  Maintainable — (i)  Tenant  for  Life. — 
The  reversioner  may  sue,  in  an  action  on  the  case,  the  assignee  of 
a  life  estate,*  He  may  also  sue  one  who  purchases  timber  trees 
from  the  life  tenant  and  severs  them  from  the  land  ;  and  the  fact 
that  the  purchaser  has  already  paid  the  life  tenant  for  the  timber 
so  severed,  will  not  bar  a  recovery  from  him  by  the  reversioner  of 
the  value  of  the  timber  severed,  or  for  the  damage  thereby  done 
to  the  inheritance.' 

bring  tuit  thereon,  and  the  ume  ihall  4698,  4699,  where  a  tenant  for  life  con- 
not  be  delljed  or  deferred  on  account  veys  bis  estate  absolutelj  without  re- 
of  such  infant  not  being  of  full  age.  It  taming  posBessIon,  an  action  on  the  case 
was  held  that  an  infant  seised  of  an  in  the  nature  of  waste  cannot  be  main- 
estate  in  remainder  or  reversion,  must  talned  against  such  tenant  for  waste 
«ue  in  his  own  prc^ter  name  or  bf  next  committed  bj  his  grantee.  Beers  v. 
friend,  for  waste, or  trespass,  or  injury  to  Beers,  11  Mich.  464. 
the  inheritance  committed  b/  the  life  Ifatenant  forlife  takes  timbergrow- 
tenant,  and  that  a  guardian  of  the  ing  on  the  farm  for  the  purpose  of  eccct- 
Infant  cannot  maintain  an  action.  Wil-  Ing  a  new  building  in  the  place  of  one 
•on  V.  Galey,  103  Ind.  2^7.  destrojed  try  the  act  of  God,  he  ia  liable 

1.  In  CurtisB  v.  Livingston,  36  Minn,  to  the  reversioner  in  an  action  ofwaste 
380,  the  court,  bj  Gilfillan,  C.  J.,  said :  and  msj  be  enjoined  from  continuance. 
•■  An  assignee  of  an  estate  tor  life  or  for  Miller  tj.  Shields,  55  Ind.  71. 
a  term  of  years,  is  a  tenant  for  life  or  A  tenant,  being  liable  to  the  landlord 
for  year*.  His  estate  is  one  for  life  or  or  reversioner  for  waste  done  bjr  a 
years,  according  to  the  nature  of  the  stranger,  has  his  remedy  over  against 
interest  granted  to  his  assignor.  Though  such  stranger,  but  the  tenant's  recov- 
there  are  very  few  decisions  on  the  ery  against  the  stranger,  for  injuries  to 
question  whether  the  action  for  waste  the  freehold  or  reversion,  depends  upon 
may  be  maintained  against  an  assignee  his  first  having  done  something  by  way 
of  tiie  lessee  for  life  or  years  (we  have  of  repairs  or  towards  satisfying  the 
not  found  any  case  deciding  that  It  landlord  for  the  injury  to  the  inherit- 
cannot).  It  seems  to  have  been  consld-  ance ;  and  such  remedy  ought  not  to 
ered  in  Eagland,  under  the  common  be  for  more  than  he  pays  In  satisfac- 
law  M  enlarged  by  the  statutes  of  tlon,  or  necessarily  expends  In  repairs. 
Gloucester  and  Marfbridge,  that  the  ac-  California  Dry  Dock  Co.  o.  Armstrong, 
Hon  will  lie.     Thus  Coke  aays  (i  Insl.     17  Fed.  Rep.  ii6. 

54a);  '  If  tenant  for  life  grant  over  his  A  reversioner  may  maintain  an  ac- 
estate  upon  condition,  and  the  grantee  tlon  of  waste  to  recover  damages  of  the 
doeth  waste,  and  the  grantor  reentereth  tenant  for  life,  for  felling  timber  trees 
for  the  condition  broken,  the  action  of  on  the  premises  for  the  purpose  of 
waste    shall    be    brought    against   the    sale,    although    the    tenant    acted    in 

1     in,_   ,,__    r. —  !___    _      »T._      good  faith  or  under  the  claim  of  right, 

or  was  In  possession  claiming  title  In 
fee  to  the  land  upon  which  the  waste 
was  committed ;  and  such  reversioner 
is  not  debarred  from  his  remedy  at  law 
or  in  equity  for  waste,  because  the  pro- 
ceedings may  involve  the  determina- 
tion of  a  disputed  title.  Robinson  i>, 
Kime.  70N.  Y.  147. 
One  of  several  remaindermen,  who 
Succeeding  to  the  merely  acquiesces  in  the  commls- 
the  lessee,  and  stand-  slon  of  waste  by  the  tenant  for  life, 
ing  in  his  estate,  he  owes  the  same  does  not  thereby  become  liable  for  such 
duty,  (o  far  as  privity  of  estate  is  waste,  to  those  entitled  jointly  In  re- 
concemed,  to  preserve  the  rever-  mainder,  Houghton  i>.  Cooper,  6  B. 
■Ion."  Mon.  (Ky.)  aSt. 

Under  the  Michigan  Comp.  Laws,  \f)       3.  Doreey  v.  Moore,  100  N.  Car.  41. 
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Tenants  in  common  for  life  are  liable  to  the  reversioner  or  le- 
mainderman,  in  an  action  on  the  case,  for  injury  to  the  inheritance, 
whether  committed  by  themselves  or  a  stranger,  or  by  some  only 
of  such  tenants ;  but  until  they  have  first  satisfied  the  remainder- 
man or  reversioner,  they  can  recover  from  a  stranger  only  dam- 
ages for  the  injury  to  their  possession.^ 

Under  the  statutes  of  some  of  the  states,*  the  assignee  of  the 
reversioner  may  maintain  an  action  of  waste,  against  the  subtenant 
of  the  tenant  for  life. 

The  pleadings  must  definitely  allege  waste  against  a  tenant  for 
life,  or  there  can  be  no  recovery.'  A  statute  restricting  tenants 
for  life  from  committing  waste,  has  been  construed  to  include 
tenancies  for  life  created  by  will.* 

(2)  Tenant  in  Dower. — Some  states  in  which  the  penalties  of 
the  statute  of  Gloucester  have  been  retained,  have  modified  those 
penalties  tn  respect  to  the  tenant  in  dower ;'  and  under  the  stat- 
utes of  some  states  no  action  of  waste  will  lie  against  the  tenant 
in  dower,  although  an  action  on  the  case  will  lie.^ 

If  a  tenant  in  dower  assigns  her  estate  to  a  third  person  who 
commits  waste,  the  heir  may  maintain  against  her  the  action  of 
waste,  on  account  of  the  privity  between  them,'  But  if  the  ten- 
ant in  dower  assigns  her  estate  and  the  heir  also  assigns  his  re- 
version, neither  the  action  of  waste,  nor  case  in  the  nature  of 
waste,  can  be  maintained  against  the  tenant  in  dower  by  the 
assignee  of  the  heir,  for  there  is  no  privity  of  estate  between 
them." 

While  the  husband  of  a  tenant  in  dower  is  not  liable  for  mere 
permissive  waste  after  the  death  of  his  wife,  and  after  the  surren- 
der of  his  possession,  he  will  be  liable  in  an  action  on  the  case 

1.  Wood  f.  Griffin,   46   N.    H.   iy 
Fay  V.  Brewer,  3  Pick.  (Maes.)  203. 

3.  In  an  action  for  waste,  hy  the   ! .  „.  ,           -  ^ . j 

(tgnee  of  the  reversioner,  aeainst  the  4.  The  act  reEtrlctmg  tenants  for  life 

Bubtenant  of  the  tenant  for  Qfe,  It  was  Trom  commiiting  waste,  passed  in  iSio 

held  that  an  action  for  waste  was  main-  (Cennee/ieul  Rev.  Stat.,  tit.  i,  ch.  15,  J 

tainable  under  2  JVew  Tork  Rev.  Stat.  184),  embraces  tenancies  for  lifecreated 

334,   %   1,  against   the   subtenant;  that  by  will.     Hamden  Ti.Rtce,  34Conn.3jD. 

the  cause  of  action  was  one  that  would  S.  An   action  of  waste  will  not  lie 

survive    to    the    personal    representa-  against   a   dowress    for   mere   ill-bus- 

tives  of  the  reversioner,  and  was  assign-  bandry.     Ricitardi  v.  Torljert,  3  Houat. 

able ;  tliat  the  fact  that  the  waste  wai  (Del.)  173. 

committed  without  malice,  and  under  By  the  J/«ji<iciI«««j  Act  of  ij83,ch. 

the  belief,  on  the  part  of  the  defendant,  40,  i  3,  a  tenant  En  dower,  committiiig 

that  he  had  a  right  to  do  the  acts  con-  waste,  forfeits  the    place  wasted  sua 

■tituting  It,  did  not  affect  the  right  of  single    damages    only.      Padelford  c. 

the  plaintiff  to  treble  damage).     Ruth-  Padelford,  7  Pick,  (llasi.)  151. 

erford  ».  Aiken,  3  Thomp,  &  C.  (N.  fl.  Smith  v.  FoUansbee,  13  Me.  173. 

Y.)  6a.  But  see  Crocker  v.  Fox,  i  Root  (Conn.) 

S.  A  complaint  against  a  life  tenant  313. 

for  waste  alleged  that  he  sold  and  dc-  T.  Comyn's  Dig.,"  Waste,"  ch.  4;  B»- 

stroyed  timber,  but  there  was  no  de-  con's  Abr.,  "Waste,"  L. 

scrlption  of  the  timber  sold,  nor  any  6.  Foot  ti.  Dickinson,  1  Met.  (Mast.) 

■latement    of   the    attending    circum-  6it. 
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for  voluntary  waste,  such  as  pulling  down  buildings,  although 
they  may  have  been  erected  by  himself.* 

Proof  of  waste  by  the  dowress  is  not  sufficient  to  authorize  a 
recovery  in  ejectment  by  the  reversioner,  and  the  forfeiture  of  the 
thing  wasted  is  enforcible  by  no  other  remedy  than  the  action  of 
waste  ;*  nor  can  an  action  of  trespass  quare  clausum  /regit  be 
maintained  by  the  reversioner,  for  waste  committed  by  a  person 
acting  under  the  authority  of  a  tenant  in  dower.' 

(3)  Tenant  by  the  Curtesy. — An  action  of  waste  does  not  lie  by 
the  heir  against  the  assignee  of  the  tenant  by  the  curtesy,  but 
only  against  the  tenant  himself.* 

(4)  Tenant  in  Commem. — One  tenant  in  common  can  maintain 
an  action  on  the  case  in  the  nature  of  waste  against  his  cotenant, 
if  the  waste  committed  amounts  to  a  destruction  of  the  property 
held  incommon.'     Under  the  statutesof  some  states, one  tenant 

1.  McCnllough  V.  Irvine,  13  Pa.  St.  of  waste,  allowed  by  JV^orti  Carolinm 

438.  Rev.  Stat.,  ch.  1 19,  4  4.  to  one  tenant  in 

Hie  huiband  of  >  tenant  in  dower,  common  againtt  hii  cotenant,  1»  Urn- 

who  remove*  a  house  from  the  prem-  ited  to  casea  where  there  is  ■  perma- 

iaes,  ii  liable  In  an  action  on  the  case  nent  injury  done  to  the  property  held 

in  the  nature  ot  waste,  even  after  the  in  common.    Smilh  v.   Sharpe,  Buab. 

.  death  of  hii  wife,  though  he  may  have  (N.  Car.)  91 ;  57  Am.  Dec.  574. 

built    the   home   himself.      Dozier   v.  The  Maine  Act  of  March   15,   1811, 

Gregorv,  i  Jones  (N.  Car.)  100.  ch.  35,  ^  3,  which  punishes  waste  com- 

%.  Robinson   v.   Miller,   3   B.   Hon.  mitted  by  one  tenant  In  common  with- 

(Ky.)  384.  out  notice  to  the  others,  by  treble  dam- 

S.  Shatlucki'.Gragg.33  Pick.CMass.)  ages,  applies  only  to  cases  where  the 

88.     But  It  was  stated  in  this  case  that,  tenancy  in   common  is   admitted,  and 

tHOioa^  iTKfpuK  quare  clautnm /regit  not   to   cases    where    the    entirety    la 

would  not  lie,  the  action  of  waste,  or  of  claimed  hy  title  or  disseisin,  although 

case  In  the  nature  of  waste,  would  lie.  it  turns  out  defective  as  to  a  moiety. 

4.  In   Bates   v.  Shraeder,  13  Johns.  Prescott    v.    Neven,    4    Mason     (U. 

(N.  Y.)   260.  the  court,  by   Yates,  J.,  S.)  336. 

aald :  "  At  common   law,  the  assignee  But  this  rule  seems  to  l>e  different  In 

af  the  tenant  by  the  curtesy  cannot  be  other   states.     See    Childs   v.   Kansas 

sued   in  waste.    The   action   ought   to  City,  etc,  R.  Co.  (Mo.  1891),  17  S.  W. 

"                "    ■          "     ■    "    '     "77. 

from  a  n  ' 

_, „ r  on  thee 

lands  against  the  assignee,  for  the  priv-  to  be  used  in  the  opera 
nthel 


ity  which  is  between  the  heir  and  tenant  ant  in  common,  is  not   waste,  within 

by  the  curtesy.    (Walker's  Case,  3  Co.  California  Code  Civ.  Proc.,4  733, pro- 

33.)     So,  if   tenant  in  dower,  or  ten-  viding  that,  if  a  tenant  In  common  oE 

ant  by  the  curtes*,   grant  over  their  real   property  commit  waste   thereon, 

estate,   yet  the  privity   of   action    re-  any  person  aggrieved  by  the  waste  may 

mains  between  the  heir  and  them,  and  bring  an  action  against  him  for  treble 

be   shall     have    an    action    of    waste  the    damages.     McCord    v,    Oakland 

against  them  for  waste  committed  after  Qjilcksilver  Min.  Co.,  64  Cal.   134;  49 

the  assignment;  but  if  the  heir  grant  Am.  Rep.  686. 

over  the  reversion,  then  the  privity  of  If  one   tenant  in   common  destroys 

action  Is  destroyed,    and    the  grantee  houses  or  trees,  or  does  any  act  amount- 

cannot  have  any  action  of  waste,  but  ing  to  waste  or  destruction  in  woods  or 

only  against  the  assignee, for  between  other  such  property,  the  other  tenant 

them  Is  privity  In  estate."  may  have  an  action  on  the  case  against 

t.  Darden  v.   Cowper,  7  Jonea  (N.  him,  but  he  can   never,  in  any  event. 

Car.)  310;  75  Am.  Dec.  461.  ha*«    an     action    of    trespass    quare 

The  action  on  the  case  in  the  nature  elautum /rtgit  against   his   cotenant, 
38  C.  of  L.— 58                           918 
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in  common  may  recover  in  trespass  treble  damages  for  strip  and 

waste  committed  by  a  cotenant  during  the  pendency  of  a  soit 
between  them  for  partition.' 

(S)   TeTtant  for   Years. — The  tenant  for  years  is  liable  in  an  ac^ 
tton  on  the  case  to  the  reversioner  or  remainderman,  both  forwaste 

committed  by  himself*  and  by  strangers  ;•  and  this  is  the  case 
even  if  the  reversioner  has  alienated  his  estate  at  the  time  the 

nor  against   anj   penon    entering  hy  washcld thatthelermmergedin th«rt- 

hle    authoHtj.     Anders    v.   Meredfth,  mainder,  and  that  the  leasee  conldaot 

tDev.  &  B.  (N.  Car.)  199;  34  Am.  mafnteln  an    action  of  waatc  against 

ec.376.                  -  thelesaor.   P^nchon  i>.  Steami,  iiMet 

\.  Maxwell  V.  Maxwell,  31   Me.  184.  (Mass,)  304 ;  45  Am.  Dec.  so;. 

S.  Moore  v.  Townshend,  33  N.  ].  L.  In  an  action  of  waste  by  a  landlord 

«84;  Machen  v.  Hooper,  73Md.  343.  against  m  tenant  for  jeara,   parol  eri- 

If  a  tenant  for  life  or  years  commits  dence  of  a  license  for  the  commission  ol 

waste,  he  forfeits  the  place  wasted  and  such  waste  from  the  landlord   to   the 

treble   damages;    and    jet,  if  bj   the  tenant,  on  condition  of  theperformaace 

terms  of  his  lease  it  appears  that  Im-  by  the  tenant  of  the  certain  lubsequent 

provementa   were  to  t>e  made  br  the  acts,  is  not  admiaaible.     McGregor  r. 

lesiee,    no    action   of  waste  could   be  Brown,  id  N.  Y.  114, 

Bustained,  although  he  make*  such  al-  S.  A  tenant  la  generally   responsible 

terations  as,   at   common   law,   would  for  all  waste  done  to  the  premises,  not 

have   been  waste.    Hasty  v.  Wbeeler,  caused  by  the  act  of  God,  or  the  poblic 

13  Me.  434.  enemy,  or  die  act  of  the  lessor  hinuelf. 

An  action  will    lie  against  a   tenant  Where  a  house,  which  a  lessee  for  a 

from  year  to  year  for  permissive  watte,  year  held  nnder  a  lease  withont  special 

Newbold  v.  Brown,  44  N.  J.  L,  166.  covenants,  was  destroyed  by  an  armed 

Where  waste  has  been  committed  by  mob,  which  the  lessee  had  reason  to 

a  person  under  a  lease,  such  as  making  ttetlcTc  would  attack   the  hooae  on  ac- 

extenslve  alterations,  taking  out  partt-  count  of  his  using  the  same   for  the 

tiont,  removing  chandeliers,    etc.,  the  purpose  of  distributing  ■  certain  news- 

leasor  Is  not  bound  to  wail  until  the  ex-  paper,  it  was  held  that  the  lessee  was 

piration  of  the  tenancybefore  bringing  liable  in   an  action  on  the  case  In  the 

his  action.    Agate  v.  Lowenbein,  57  N.  nature  of  waste.     White  c.  Wagner,  4 

Y.604.  Har.  &  J.  (Md.)  373;  7  Am.  Dec. 674. 

Where  the  tenant  in   possession  of  The    reversioner    may    m^ntain  an 

real  estate  under  a  lease,  and  after  the  action   on  the  ca»e  for  damage  to  the 

death    of    the    leisor,   wrongfully  cut  freehold, causedbytheerectionofadam 

therefrom  a  large  quantity  of  wood  and  by  a  lower  proprietor,  whereby  thewiler 

converted  the  same  to  hts  own  use.  It  of  a  stream  Is  so  backed  up  as  to  clog 

was  held  that  such  cutting  was  clearly  the  plaintiff's  mill.   Rlp'ka  7.  Sergeant, 

waste  for  which  the  parties  entitled  to  7  W.  ft  S.  (Pa.)  9;  41  Am.  Dec  114. 

the  revenlon,  and  not  the  admlnistra-  The    landlord    cannot    recover    for 

tor,    would   be  entitled   to  recover  in  mere  wrongful  ouster  of  hia  tenant  by 

trespass  for  waste.  Howsrd  11.  Patrick,  a  stranger,  where  the  wrong  done  is  to 

3S  Mich.  795.  the  tenant  alone-    To  autbortte  bin  to 

A  tenant  for  years  demised   to  the  recover,  it  must  appear  that  he  has  sm- 

remalnderman,  to  have    and   to  hold,  talned  a   loss  of  his  rents,  which  he 

during  the  term,  reserving  to  the  lessor  would  have  received   if  the  tenant  bad 

the   right  to  erect  buildings  on  ibe  de-  continued  In  possession,  or  that  he  has 

mised  premlscB,  without  hindrance,  the  sustained  damages  in  the  destruction  of 

lessee   yielding  and    paying  a   yearly  the  premises  or  in  the  dilapidation  of 

rent,  and  engaging  to  keep  the  fences  them,  injuHon*   to   the   reversion,  by 

In  repair,  and  to  pay  all  taxes  ;  "  it  be-  reason  oftheir  being  vacant  andnnoccn- 

Ing  understood  that  in  case   the   lessor  pled.     In  that  case  he  may,  by  an  ac- 

■houlduseany  partoflhe  land  for  build-  tion  in  the  nature  <rf  a  special  action  on 

logs  and  their  appendages,  a  propnr-  the  case,  recover  such  damages      '"  ' 
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suit  is  brought  ;>  or  permits  the  tenant  to  retain  possession  after 
the  commission  of  the  waste,  and  accepts  rent  for  the  full  term 
for  which  the  premises  are  let  ;*  or  if  the  waste  is  committed  bya 
stranger  after  the  tenant  leaves  the  premises,  but  before  his  term 
has  eiipired.*  The  action  on  the  case  may  be  maintained,  even 
though  the  tenant  for  years  is  also  liable  in  an  action  for  a  breach 
of  an  express  covenant  against  waste.* 

In  an  action  of  waste,  it  is  for  the  jury  to  determine  whether 
acts  done  without  the  permission  of  the  landlord,  amount  to 
■waste.'  If  the  pleadings  in  an  action  of  waste  set  out  the 
premises  by  metes  and  bounds,  a  variance  in  the  proof  will  be 
fatal « 

A  tenant  in  possession  under  a  lease  containing  a  clause  confer- 
ring upon  him  the  privilege  of  purchasing  the  demised  premises 
within  a  specified  time,  and  having  failed  to  exercise  it,  is  liable  in 
an  action  for  damages  for  waste  committed  on  the  premises  during 
his  possession.' 

(6)  Mortgagor  and  Mortgagee. — A  mortgagee  cannot  maintain 
an  action  on  the  case  in  the  nature  of  waste  against  amortgagorbe- 
fore  a  forfeiture  of  the  mortgage  ;*  but  he  may  maintain  it  for  waste 

1.  Robiiuoti  f.  Wheeler,   35    N.  Y.  6.  In  an  action  of  waste,  the  plalotjff 

353.  Deed  not  set  out  hii  title  particularlT ; 

I.  Ctialmera  -d.  Smith,  ica  Man.  561.  only  that  he  h  entitlcct  to  the  immedl- 

S.  Moore  v.  Townehend,  33  N.  J,  L.  ate  eitate  of  Inheritance.     If  he  states 

384.  in  what  character  he  holds,  he  must 

A  lesaee  of  a  hoate  from  jear  to  year  atate  It  truly,  whether  a.%  n  reversioner 

remored  therefrom  before  the  ecplra-  or  remainderman ;  and  if   he  sets  out 

tlan  ol  the  year,  securely  closing  the  the   premises   by  tnetes  and   bounds,  a 

premises;  but,  within  a  few  days  Uierc  variance   in   the  proof  will   be    fatal, 

sfter,  the  plumbing  work  was  cut  out  Greenly  v.  Hill,  3  Harr.  (Del.)  9. 

and  stolen  by  petvons  unknown.  It  wag  T.  Powell  o.  Dayton,  etc.,  R.  Co.,  16 

held  that  this,  even    though    the  act  Oregon  33;  8  Am.  St.  Rep.  351. 

-oI    atrangert,  constituted   commissive  S.  Peterson  v.  Clark,   15  Johns.  (N. 

iraste  for  which  the  tenant  was  liable.  Y.)    30j,  triticistd  in   Southworth  v. 

Regan   v.   Luthy   (C.    PI.),    11  N.   Y.  Van  Pelt,  3  Barb.  (N.  Y.)  347.     In  the 

Supp.  709.  latter  case,  the  court,   by   Mason,   I., 

Case  in  the  nature  of  waste  will  lie  said:  "  I  am  Inclined  to  think  that  in 

against  the  tenant  for  years,  after  the  the    case    of    Peterson    v.    Clark    (15 

expiration   of  his  term,   Kinlyside   ».  Johns.  (N.  Y.)  305),  the  court  did  not 

Thornton,  3  W.  Bl.  mo;  or  after  no-  show   proper  respect   to   the   case    of 

tice   to   quit,  Burchell   v.   Hornsby,  i  Yates    v.   Joyce    {11    Johns.   (N.  Y.) 

Campl>.  360.  136).       In  that    case    It    was    expressly 

4.  If   the   lessee   or   hts   assigns  cut  decided  that  the  assignee  of  a  judgment, 

down  wood  In  such  a  manner  as  to  in-  who  had  no  other  jntereat  In  the  land 

jure  the  inheritance,  it  is  waste,  andthc  than  the  lien  of  his  judgment  for  the 

lessee  Is  liable  to  an  action  for  a  breach  security  of  his  debt,  could  maintain  this 

of  the  covenant  against  waste.  Jackson  action  against  a  person  for  wrongfully 

V.  Brownson,  7  Johns.   (N.  Y.)    IJ7;    5  Uking  down  and  removing  a  building 

Am.  Dec.  358.     In  this  case,  it  was  also  upon  the  land  on  which  the  judgment 

held  that  If  the  lease  contains  a  clause  was   a  Hen,  and  converting   It  to   hli 

of   reentry  for  a   breach  of   the   cove-  own  use.    And  still,  it  seems  to  me  that 

nants  and  conditions   in  the  lease,  the  all  the  reasons  stated  bv  the  court  in 

lessor  may  maintain  ejectment.  Kinly-  the  case  of  Peterson  i'.  diark  (15  Johns, 

side  V.  Thornton,  3  W.  Bl.  mo.  (N.  Y.)  201;),  against   the  recoverv  In 

-    '-   ■  "■ 6  the 
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committed  upon  the  mortgaged  premises  after  forfeiture  of  the 
mortgage,  and  after  a  decree  for  the  sale  of  the  mortgaged  premises- 
has  been  obtained.'  The  mortgagee  may  also  maintain  an  action 
on  the  case  against  a  stranger,*  and  against  a  tenant  for  life  who 
commits  waste  before  the  mortgagee  of  the  reversion  enters.* 

A  mortgagee  in  possession  is  chargeable  with  waste  in  an  action 
of  ejectment.*  But  treble  damages,  given  by  a  statute  in  cases 
of  waste  committed  by  him  during  the  pendency  of  a  suit,  may 
not  be  recovered,  unless  the  plaintiff  proceeds  in  the  manner  pro- 
vided by  the  statute.' 

(7)  Vendffr  and  Vendee. — Vendees  in  possession  who  commit 

Y.)  136).  The  assignee  of  tbe  judgment  e*Ked  pretniseiare  inadequate  Kcnritf 

bad  not  the  inheritance,  and  he  may  for  the  mortgage  debt.  Soathworth  s. 

never  come  Into  the  possession  of  the  Van  Pelt,   3   Barb.   (N.  Y.)  347.     See 

land;  for  hU  Interest  maj  be  defeated  also  Cooper  v.  Davis,  15  Conn.  556. 

at  anj  time   by   the  payment  of  the  Where    a  mortgagor  in    poueKioD 

judgment.      It  seems  to  me  to  be  dfffi-  procures    the    removal   of  a  bnildiag 

cult  to  reconcile  the  two  cages;  and  it  from  the  [H-emltes,  without  the  consent 

strikes  me  as  somewhat  singular  that  in  or  knowledge    of    the    mortgagee.   It 

leof  Peterson  v.  Clark  (15  Johns.  »enis  that   the  person  removing  the 


(N.  Y.)  305),  the  court  did  not  eo  much  same  with  a  knowledge  of  the  eiistence- 
as  notice  the  case  of  Yates  v.  Joyce  (1 1  of  the  mortgage,  ag  well  as  the  mort- 
Johns.  (N.  Y.)  :36)."  gagor,  is  legally  responsible  tn  damages 


A  mortgagee,  after  condition  broken,  to  the  mortgagee.     Dorr  v.  Duddenr,. 

and   before  foretflosure,  may  maintain  88  III.  107. 

an  action  on  the  case  In  the  nature  of  A  purchaser  of  real  estate  at  a  mott- 
waste,  against  the  mortgagor  In  posses-  gage  sale,  acquires  an  inchoate  right  to 
don,  for  cutting  timber  on  the  land  and  the  land,  Gubject  to  be  defeated  by  re- 
selling it.  Langdon  v.  Paul,  js  Vt.  305.  demption.     If   not    so    redeemed,  hli 

An  action  on  the  case  will  lie  by  the  title  becomes  absolute  and  relates  back 

bolder  of  a  mortgage  on  land,  against  to  the   time  of   purchase.     Therefote, 

the  mortgagor  or  a  purchaser  of  the  after  his    title   is   thus    perfected,  he 

equity  of  redemption,  for  acts  of  waste  may  maintain  an  action  on  the  case,  for 

committed    with   the .  knowledge    that  injury  done  to  the  estate  by  cutting  and 

the  value  of  the  security  will  be  thereby  carrying  away  growing  timber  between 

impaired.     Van  Pelt  v.  McGraw,  4  N.  the  time  of  sale  and  the  expiratioB  of 

Y.  110.  the    time    for    redemption.     Stout    v. 

In  an  action  by  a  second  mortgagee  Keyes,  2  Dougl.  (Mich.}   184;  43  Am. 

of  realty,  against  the  mortgagor  or  his  Dec.  4)65. 

assigns,  for  an   injury  to  the   security  1.  Patterson    v.   Cunliffe,   it   Phila. 

resulting  from  the  removal  of  fixtures  (Pa.)  564. 

or  other  waste,  the  damages  recover-  S.  A  mortgagee  of  a  reTenlon  of  as 
able  are  to  be  measured  by  the  injury  estate  in  dower,  who  enters  after  con- 
to  the  mortgage  aa  a  security.  And  if  it  dltion  broken,  may  maintain  an  action 
bedoubtful  whether  the  damages  should  against  the  tenant  for  lite  for  waste 
not  go  to  the  first  mortgagee,  the  court  committed  before  his  entty.  Fay  o. 
will  exert  its  equitable  powers  to  con-  Brewer,  3  Pick.  (Mass.)  103. 
trol  the  disposition  of  the  fund  so  that  4.  Glvens  v.  M'Calmont,  4  Watit 
no  injustice  may  be  done.  Jackson  v.  (Fa.)  460. 
Turrell,  39  N.J.  L.  339.  B.  The  treble  damages,  proTided  for 

1.  A  mortgagee  may  maintain  an  ac-  by  Maisachustlts   Rev.   Stat^  ch.  105, 

tion  on  the  case  against  the  mortgagor,  tj  9,  where   a   tenant   In   possession  cC 

or  a   person  claiming  under  him,  for  land,  for    the   recovery   of  which   an 

waste  committed  upon  the  mortgaged  action  Is  pending  against  him,  commit* 

premises  after  forfeiture  of  the  mort-  waste  thereon  during  the  pendency  of 

gage,  and  after  a  decree  for  the  sale  of  the  action,  can  be  recovered  only  in  the 

the    mortgaged  premises,   where    the  manner   provided  by  the  statute,  and 

mortgagor  Is  insolvent,  and  the  mort-  cannot  be  made  an  item  of  charge  \^ 
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waste  are  liable  to  the  vendor  in  an  action  of  waste,  but  only  such 
vendees  are  liable  as  were  connected  with  or  had  knowledge  of  the 
waste  committed.' 

In  an  exchange  of  land,  one  of  the  parties  who  commits  waste 
between  the  time  of  the  contract  of  exchange  and  the  delivery  of 
possession,  is  liable  to  the  other  in  an  action  on  the  case,  even  if 
there  is  no  covenant  against  waste  in  the  deed  of  exchange.' 

(8)  Tenant  at  Will. — Trespass  on  the  case  in  the  nature  of  waste 
wilt  not  lie  against  a  tenant  at  will  for  merely  permissive  waste,' 
but  it  will  lie  for  voluntary  waste.*  The  tenant  at  will  is  also 
liable  for  waste  committed  by  him,  in  an  action  ex  contractu  for 

the  mortgagor  against  the  mortgmgee,  the  vendor  bai  not  such  a  reversionary 

In  an  account  stated  between  them  bj  a  Interest  In  the  estate,  as,  in  the  event  of 

master  in  chancery,  on  a  bill  in  equity  to  waste  being  committed  by  the  vendee, 

redeem.     Boston   Iron   Co.  v.  King,  3  will  support  an   action  for  such  dam- 

Cush.  (Mass.)  400.  sges   In   the  nature   of   an   action   for 

1.   In  an  action  of  waste  by  a  county  wa»te.     Stauffer  v.  Eaton,  13  Ohio  31a. 

auditor,  the  complaint  alleged  that  the  S.  Harnett  v.  Maitland,  16  M.  &  W. 

trustees   of    Indiana    Unlveraity   bad  156;  Yool  on  Law  of  Waste  and  Nul- 

owned  the  land,  and  that  the  plaintlfT,  sance,  p.  63. 

as  auditor,  had  sold  It  to  the  defendants,  4.  The  complaint    alleged  that  the 

and  that  the  latter  had  forfeited  It.     It  defendant,  a  tenant  at  will,  wrongfully 

was  held  that  whereaforfeltureisshown  turned  a   lot  of  hogs  upon  a  meadow, 

and  it  appears  that  one  of  the  defend-  by  which  It  was  rooted  up  and  injured, 

•Qti  has  committed  waste  on  the  land,  and   bIbo  that   he  dug  up  and   carried 

the   auditor    is    entitled    to  judgment  away  a  large  number  of  fruit  trees.     It 

against  him  for  the  amount  of  damages  was    held     that    the    Injury    charged 

done.     But  he  cannot  recover  against  amounted  to  waste,  for  whicn  an  action 

one   of   such   purchasers   who   Is   not  on    the    case   in  the   nature   of  waste 

connected   with    the   waste,   and  who  would    He.     Bellows   i>.  McGlnnis,  17 

fc  not  shown  to  have  had  knowledge  Ind.  64. 

of   }L     State    V.    GramelspBcher,    116  In  an  action  for  use  and  occupation  of 

Ind.  198.  certain  premlaei,  under  an  agreement 

Where  a  purchaser  of  mills,  being  in  that    the   defendant   should   hold   the 

Ksseision,  negligently  suffers  them  to  premises  as  tenant  at  will  of  the  plain- 
burned,  he  Is  responsible  to  his  tiff,  and  should  keep  the  fences,  bulid- 
Tendor  for  the  loss,  upon  a  rescission  of  ings,  and  improvements  in  good  repair, 
the  contract,  deducting  the  amount  an  allegation  that  thedefendant  had  cut 
paid  by  him.  Cornish  v.  Strutton,  S  large  amounts  of  wood  and  timber  on 
B.  Mon.  (Ky.)  t,B6.  the   premises  is  Insufficient    to  admit 

When  a  contract  for  the  sale  of  land,  evidence  of  waste,  as  it   would  not  be 

which  the  purchaser  has  paid  for  and  waste  to  cut  wood  for  the  tenant's  own 

Is  put  in  pogaesslon  of,  is  rescinded  for  use,  or  timber  with  which  to  make  the 

causes  free  of  fraud,  the  purchaser  is  repairs  which  he  was  bound  to  make. 

not   answerable  for  the  natural   wear  Wright  v,  Roberts,  21  Wis.  161, 

and  tear,  or  such  deterioration  only  as  Any  entering  upon  and  holding  the 

may  have  resulted  in  the  prudent  and  premises  by  permission  of  the  owner, 

ordinary  use  of  the  land,  but  should  be  and  subservient  to  hie  title,  constitute* 

held    responsible    for    waste    or    any'  a  tenancy  suihclent  toenablethe  owner 

damage    or    deterioration    caused    by  to  mainUIn,  against  the  tenant  at  will, 

grOHB  neglect,  wantonness,  or  misman-  an  action  on  the  case  In  the  nature  of 

aKement.     Williams  v.  Rogers,  a  Dana  waste.     Freeman  v.  Headley,  33  N.  J. 

(Ky.)  374.  L.  533. 

S.  Marsh    V.    Current,    6    B,    Mon.  An   action  of  trespass   on  the   case 

(Ky.)  493-  Is  maintainable,  by  the  owners  of  the 

Where  a  vendee  of  land  is  in  posses-  fee  against  the  tenant  at  will,  for  acta 

■Ion  under  a  contract  sale,  remaining  prejudicial  to   the   inheritance.     Files 

open  and  in  force  between  the  parties,  v.  Magoon,  41  Me.  104. 
817 
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the  breach  of  an  implied  agreement  to  use  the  premises  in  a  ten> 
antlike  manner.' 

(g)  Possessor  or  Trespasser, — An  action  for  damages  for  waste 
may  be  maintained  against  one  in  possession  who  claims  title  to 
all  of  the  land  on  which  waste  is  alleged  to  be  committed,  by  one 
who  claims  to  be  a  tenant  in  common  with  the  party  committing 
the  waste." 

But  such  an  action  cannot  be  maintained  against  a  mere  tres- 
passer who  is  in  no  way  related  to  the  title  or  possession.' 

(lo)  Executors  and  Administrators. — The  action  of  waste,  as 
given  by  statute,  does  not  apply  to  cases  of  wasteful  man^emcnt 
by  executors  and  administrators.* 

(ii)  Guardians. — At  common  law,  guardians  are  liable  in  an 
action  of  waste  to  their  wards.' 

(12)  Tenant  by  Elegit. — An  action  of  waste  is  not  maintainable 
against  a  tenant  by  elegit^ 

1.  Action   Bz   OontTKCtn. — K  tenant  action*  agaiast  tenant*  of  real  eiuie, 

who  negligently  cauicB  a  barn  to  fall,  which  are  authoHied  by  Mastackmttu 

by  putting  into  it  a  weight  apparently  Rev.  Stat.,  ch.  10;.  $4  1-6.     Wilbur  v. 

and  really  exceiiive,  ii  liable  ta  con-  Wilbur,  7  Met.  < Mass.}  349. 

Iracln    for   a    breach    of   an   implied  B.  Where   a  guardian  cut  the  titci 

agreement  touselt  In  a  tenantllkeman-  upon   land  belonging  to   his  wards,  it 

oer,   Chalmers  v.  Smith,  151  Mass.  561.  appearing  that  they  were  of  no  great 

a.  Dodge  V.  Davis,  S.s  Iowa  77.  value,  and  that  the  cutting  of  them  did 

>.  Lander  r.   Hall,  69  Wis.  316.     la  not  diminish  the  value  of  the  land,  and 

this  case,  the  court  held  that  at  common  the   guardian   accounted   for  what  be 

law  the  relation  of  tenancy  was  what  received  for  the  wood,  it  was  held  that 

distinguished   waste   from   trespass  to  he    was    not    chargeable    with  waste. 

the  realty;  and  that  the  statute  of  Wis-  Bond  v.  Lockwood,  33  III.  211. 

coniia,  which  givei  to  the  holder  or  a  Where  an  action  was  brought  bj  a 

cerlilicateorehe  saleof  landsfor  taxes.a  ward  against  her  guardian,  in  the  clr- 

righl  to  recover  damages  from  any  one  cuit  court,  alleging  waste  and  fraud,  it 

who  commits  waste  on  said  lands,  does  was  held  error  to  dismiss  the  action  for 

not  apply  to  cases  of  waste  committed  failure   to    prove    fraud.     The    ciiTuit 

by  a  mere  trespasser,  but  applies  only  court  should  have  retained  jurisdiction 

to  cases   where   the  action    of    waste  of  the  cause,  and  should  not  only  h*ve 

would  lie  at  the  common  law.  required  the  guardian  to  account  for  his 

The  action  of  trespass  does  not  lie  general   management  of  the  estate  of 

for  waste  committed  upon  land  by  per-  his  ward,  the  rents  and  profils  thrnof, 

mission  of  a  person  aciually  in  posses-  but  should  also  have  compelled  him  10 

sion,  though  the  possession  be  unlaw-  make  good  all  damages  caused  lo  the 

ful.     The  remedy  is  an  action   of  un-  estate  by  waste  committed  or  suffered 

lawful   deUlner,   in   which   the   party  by  him.     Willis  v.  Fox,  15  Wit.  646. 

lawfully  entitled   may  recover  as  well  G.  An  action  of  wastclsnotmafntiiD- 

for  the  waste  and  injury  committed,  as  able  against  a  tenant  by  elegit,  either 

the  possession.     Hawkins  f.  Roby,  77  upon  the  principles  of  the  common  law 

Mo.   140.  OTunder  theslacuteof  Virginia.  Scott 

«.  The MaaackHiefU  Act  of  1641, cli.  -u.  Lenox,  a  Brock.  (U.  S.)  57. 

55,  which  gives  to  the  supreme  judicial  A  husband  has  no  right  by  the  mar- 

courtexclusive  jurisdiction  of  allactions  riage  to  cut  down  the  timber  on  bis 

of  waste,  and  all  actions  of  the  case  In  wl^'s  land,  or  to  do  those  acts  which,  in 

the  nature  of  waste,  does  not  apply  to  the  case  of  a  tenant  for  life  or  yean, 

an  action  against  an  executor  or  ad-  would  be  waste.     But  the  wife  Is  desti- 

mlnistrator   for  wasteful  management  tute  of  the  usual  remedy  by  action  fw 

of  the  property  of  his  testator  or  intes-  damages  against  the  huslMnd  for  this 

tAte,  but  la  limited  to  those  technical  or  any  other  injury  to  her  inherltai>oe» 
918 
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e.  Penalties  AT  Law— (i)  TrtbU  Damages. — One  of  the  pen- 
alties given  by  virtue  of  the  statute  of  Gloucester,  for  the  com- 
mission of  waste,  was  the  recovery  of  an  amount  three  times  in 

excess  of  the  damages  actually  found  to  have  been  suffered  by 
the  plaintiff  by  reason  of  the  waste  committed.*  This  penalty  ts 
still  retained  by  virtue  of  the  statutes  of  several  states,'  although 

by  some  of  them  the  giving  of  such  damages  is  made  discretion- 
ary with  the  court." 

because  a  wife  can  in  no  case  sue  her  Where  an  action  was  brought  In  the 

hiuband.     And  if  a  judgment  creditor  justices'  Court,  under  the  statute  giving 

t&  the  husband  extend  his  execution  on  treble  damages  for  trespass  on  landSi 

the  land  of  the  wife,  he  thereby  buc-  and  cutting  and  carrying  oR   timber, 

ceeds   to  the  husband's  legal  right  to  etc.,  and  the  declaration  referred  to  the 

the   rents  and  profits  of  the  land,  but  chapter  of  the  statute  by  the  wrong; 

not  to  his  legal  impunity  for  waste.     If  number,butotherwisecitedlt  correctlv, 

the  creditor  in  such  case  injure  the  in-  and  it  was  not  demurred  to,  it  was  held 

herllance   of  the   wife,   aa  by   cutting  that  It  waa  sufficient  to  support  a  ver- 

down  and  selling  the  trees,  an  action  on  diet  for  the  plaintiff.     This  statute  waa 

the  case  lies  against  him  in  which  the  not  framed  to  protect  mere  possessory 

husband  must  join.     Babb  ti.  Perley,  i  rights,  but  to  give  the  owner  of  the  fee 

He.  6.  the  right  to  sue  under  the  form  of  tres- 

1.  Statute  of   Gloucester,  6  Edw.  i,  pass,  for    Injuries  to  his   inheritance; 

Ch.  5;  Sackettji.Sackett,8Pick.[MaE».)  and  it  is,  therefore,  not  a  defense  to  the 

309.  action  that  the  defendant  had  disseised 

S.  Smitho.Sharpe,  I  Bust.  (N.Car.)  the   plaintifT,  though   it   may  prevent 

91  ;  57  Am.  Dec.  C74;    Rutherford   v.  treble  damages.    Where  the  proof  given 

Aiken,  3  Thomp.  &  C.  (N.  Y.)  60.  In  such  action,  without  objection,  only 

The  jveiv  Torii  code  does  not  abro-  shows  the  plainlifT  to  own  one  undi- 
eate  therightto  recover  treble  damage*  yided  half  of  the  premises,  but  no  plea 
In  actions  of  the  character  of  the  former  In  abatement  has  been  interposed,  the 
action  of  waste.  It  is  not  necessary  for  nonjoinder  of  the  other  owner  as 
the  complaint  in  such  an  action  to  con-  plaintiff  only  goes  to  apportion  the 
lain  a  reference  to  the  statute  or  pro-  damages ;  and  in  error,  where  it  is  not 
vision  for  treble  damages,  to  entitle  the  claimed  or  objected  that  entire  dam- 
plaintiff  to  such  damages.  The  recov-  ages  were  Bssessed,  the  court  will  not 
ery  Is  limited  to  the  amount  of  damage  presume  that  they  were  not  appor- 
to  the  freehold;  and  the  statute  will  tioned.  Achey  i>.  Hull,  7  Mich.  423. 
not  excuse  a  defendant  from  treble  The  remedy  for  waste, in  Ca/i/orKia, 
damages,  because  he  had  good  reason  is  confined  to  treble  damages  and  does 
to  believe  the  land  to  be  his  own.  not  include  a  forfeiture  of  the  estate. 
Robinson  i>.  Kinne,  i  Thomp.  &  C.  Chipman  v.  Emeric,  3  Cal.  373. 
(N.  Y.)  60.  The  statute  of  Gloucester,  giving  an 

By  New  Tori  Code,  Ify  450-451,  the  action  of  waste  against  the  tenant  for 

action  of  waste  is  abolished,  and   the  life,  for  the  recovery  of  the  place  wasted 

remedies  substituted  are  judgment  for  and  treble  damages,  has  been  adopted 

when  the  in-  in  Maisachusr.tts,  though  modified  in 

equals    the  respect  to  the  tenant  in  dower,    Sackett 

ralue  of   the  tenants  estate,  or  unex-  v.  Sackett,  8  Pick.  (Mass.)  309. 

Elred  term.    The  relative  value  of  the  S.  The  giving  of  treble  damages  in  ' 

ind  with  wood  on  or  oiT,  the  depreci-  case  of  waste  is  discretionary  with  the 

ation  of  the  wood  if  left  standing,  and  court,  under  the  North  Carolina  Code, 

theamountofwoodlandlefton  thefarm,  $619,  providing  that   "the  court  may 

become    material   In   determining   the  give  judgment  for  thrice  the  amount  of 

amount  of  damage  done.     Harder  v.  damages  assessed  by  the  jury,  and  that 

Harder,i6Barb.  (N.  Y.)  409.     But  tre-  the  plaintifT  recover  the  place  wasted, 

b!e  damages  must  be  recovered  as  pro-  if  the  said  damages  shall  not  be  paid  on 

Tided  by  the  statute,  and  not  as  part  of  or   before  a   day  to  be  named   in  the 

the  remedies  under  a  bill  in  equity  to  judgment."   Sherrill  v.  Connor,  107  N. 

redeem  mortgaged   property.     Boston  Car.  543. 

Iron  Co.  v.  King,  3  Cush.  (Maes.)  400.  Where,  In  an  action  for  waste,  no 
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Treble  damages  cannot  be  recovered,  however,  if  the  action  is 
on  the  covenants  of  a  lease,  for  damages  caused  by  permissive 
rather  than  voluntary  waste.'  And  the  courts  have  sh<nvn  a  dis- 
position not  to  apply  the  penalty  of  treble  damages  to  cases  in 
which  waste  has  been  committed  by  tenants  in  common.* 

(2)  Forfeiture. — Another  penalty  provided  by  the  statute  of 
Gloucester  was  the  forfeiture  of  the  land  wasted.*  Although  this 
penalty  has  been  retained  in  several  of  the  states,*  it  seems  not  to 
be  favored  by  the  law.' 


claim  for  treble  damagEs  Ib  made  In  the 
complaint  nor  before  the  taxing  officer, 
and  the  judgment  is  entered  for  single 
damages  onlj,  and  the  plaintiff  does  not 
Mk  to  ha»e  it  set  aside  for  the  reason 
that  he  has  not  been  awarded  treble 
damages,  it  U  too  late  to  raise  that 
question  upon  appeal.  Cleveland  v. 
Wilder,  78  Hun  (N.  Y.)  591. 

1.  In  an  action  by  a  lessor  against 
his  tenant  for  waste,  which  is  merely 
the  result  of  neglect  to  repair,  in  viola- 
tion of  the  covenanU  of  the  lease,  and 
the  complaint  does  not  charge  anj  vol- 
untary or  tortious  acts  on  the  part  ot 
the  tenant,  treble  damages  cannot  be 
recovered.  Danziger  v.  Silbertbau,  31 
CIt,  Pro.  Rep.  (N.  Y.  Super.  Ct.)  383. 

S.  Smith  I'.  Sharpe,  Busb.  (N.  Car.) 
91 ;  57  Am.  Dec.  574. 

The  excavation  and  removal  of  cinna- 
bar from  a  quicksilver  mine,  or  the 
cutting  of  timber  trees  used  in  work- 
ing the  mine,  by  one  tenant,  does  not 
constitute  waste  for  which  hie  coten- 
ant  maj  recover  treble  damages  under 
California  Code  Civ.  Proc,  4  732. 
Nor  docs  EUch  excavation  and  cutting 
and  conversion  constitute  waste  which 
should  be  enjoined.  But  the  coten- 
anta  may  be  entitled  to  an  accounting. 
McCord  u.  Oakland  Quicksilver  Min. 
Co.,  64  Cal.  134;  49  Am.  Rep.  6S6. 

The  Maasarkuselts  Act,  March  ij, 
1811,  ch.  it,  J  2,  providing  for  the  pun- 
ishment of  waste  committed  by  one  ten- 
ant in  common,  without  notice  to  the 
others,  by  treble  damdges,  applies  only 
to  cases  where  the  tenancy  in  common 
Is  admitted,  and  not  to  cases  where  the 
entirety  is  claimed  by  title  or  disseiiin, 
although  it  turns  out  defective  as  to  a 
moiety.  Prescott  v.  Nevers,  4  Mason 
(U.S.)  3=6. 

Where  one  of  several  children  and 
heirs  at  law  is  in  occupation  of  the  es- 
tate, as  administrator,  without  objec- 
tion from  the  other  heirs,  and  while  in 
Euch  occupation  cuts  and  carries  away 


timber  trees  from  the  land,  though  Ha. 
hie  to  Bcconnl  for  its  value,  under  the 
provision  of  the  Mmataekmsettt  Rev. 
Stats.,  ch.  67,  4  6,  he  would  not  be  li^e 
to  treble  damages  under  AfmsjaciaselU 
Rev.  Stats.,  ch.  105, 1)  7,  as  one  entering 
upon  the  estate  and  committing  waste 
without  notice  to  the  other  heirs  or 
persons  interested  therein.  Adams  v. 
Palmer,  6  Grav  (Mass.)333. 

S.  Smith  I-. 'Sharpe,  Bush.  (N.Car.) 
91;  57  Am.  Dec.  574;  Statute  of  Gkni* 
cester,  6  Edw.  I.  ch.  5 ;  Sackett  v.  Saek- 
ett,  8  Pick.  (Mass.)  309;  Richards  r. 
Noble,  3  Meriv.  673. 

4.  State  V.  Gramelspacher,  i>6  lad. 

SS;  Woodward  v.  Gates,  38  Ga.305; 
ickman  v.  Irvine,  3  Dana  (Kr.)  i>i; 
Harder  v.  Harder,  36  Barb.  (N.  Y.) 
409;  Padelford  v.  Padelford,  7  Pick. 
(Maes.)  151. 

In  Clemence  v.  Steerc,  i  R.  I.  l-p: 
53  Am,  Dec.  631,  the  court,  in  lis  charge 
by  Greene,  C.  J^  (aid  :  "  You  will  pw- 
ceive  that  there  are  various  portions 
claimed  to  be  wasted.  Waste  in  any 
particular  place  forfeits  the  place,  ss, 
waste  in  the  woods  forfeits  the  woods, 
in  the  meadow  forfeits  the  meadoir. 
A  destruction  of  the  dwelling  house 
forfeits  the  whole  place.  You  are  to 
find  the  place  forfeited  where  the  waste 
was  committed.  And  in  addition  you 
are  also  to  assess  the  damages  for  the 
place  wasted,  over  and  above  the  v*.\a« 
of  the  place." 

If  waste  be  committed  in  one  acre  or 
one  room,  it  is  a  forfeiture  of  that  acre 
or  room  only.  But  if  it  be  committed 
promiscuously,  it  is  a  forfeiture  of  the 
whole  tract  or  house.  Waples  v. 
Waples,  1  Harr.  (Del.)  181. 

No  exception  lies  to  a  refusal  to  per- 
mit a  declaration  in  waale  to  be 
amended  so  as  to  make  the  action  for 
damages  and  not  for  forfeiture.  Wol- 
cott  T.  Buck,  97  Mass.  36. 

D.  Wllliard  V.  WillUrd,  56  Pa- 
st. 1.9. 
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A  reversioner  who  takes  possession  under  a  lease  from  the 
tenant  of  the  particular  estate,  waives  alt  claim  of  forfeiture  for 
waste  committed  by  the  latter.* 

/.  Writ  of  Estrepement.  —  The  writ  of  estrepement  lay  at 
the  common  law  after  judgment  obtained  in  a  real  action,  before 
possession  was  delivered  by  the  sheriff,  to  prevent  any  waste  which 
the  defeated  party  might  be  tempted  to  commit.  But  by  the 
statute  of  Gloucester,  6  Edw.  I.,  ch.  13,  the  use  of  the  writ  was 
extended  to  all  cases  in  which  waste  was  being  committed  pendente 
lite*  By  virtue  of  the  writ  of  estrepement,  the  sheriff  may  resist 
those  who  commit  waste,  or  offer  to  do  so;  and  he  may  use  suffi- 
cient force  for  the  purpose."  It  is  sometimes  directed  to  the 
sheriff  and  also  the  party  in  possession  of  the  lands,  in  order  to 
make  the  latter  amenable  to  the  court  as  for  a  contempt  in  the 
event  of  his  disobedience  of  the  injunction  of  the  writ* 

Where  dower  lands  are  le&Red  to 
eversioner,  and  he  takes  possession 

It  was  under  the  lease,  he  thcrebj  waives  all 

lufficlent  claira  of  forfeiture  on  account  of  waste 

I   a   judgment   of    forfeiture,  committed  bv  the  dowresa.     Hickman 

Sackett  Ti.  Sackett,  t,  Pick.  (Mass.)  igi.  v.  Irrlne,  3  Dana  (Kv.)  I3i. 

If  waste  has  been  committed  simply  I.  3  Bl.  Com,  22.?,  3j6;  High  on  In- 

bv  removing  a  itone  wall   which  did  junctions  (3d  ed.),  j  649. 

not  inclose  anj  land,  this  will  not  be  In  Jones  t'.  Whitehead,  t   Para.  Eq. 

CBuae    for    a    forfeiture   of   any   land.  Cas.  (Pa.)  304,  the  court,  by   Parsoni, 

Thacher  v.  Phinney,  7  Allen  (Mass.)  J.,  said;  "  Hence,  we  find  tlife  word  [ei- 

146-  trepement]  is  used  for  the  name  of  a 

Under  Indiana  Rev.  Slat.  1881,  ^  386,  writ  which  lay  at  the  common  law  after 

providing  that  waste  shall  be  punish-  judgment  obtained  in  an  action  real,  aa 

•bic  by  an  action  "  in  which  there  may  on  a  writ  of  right,  before  possession 

be  ju<^ment  for  damages,  forfeiture  of  was  delivered   by  the   sheriff,  to   etop 

the  estate  of  the  party  offending,  and  waste  which  the  defeated  par^  might 

eviction  from  the  premises,"  but  that  be  templed  to  commit.  In  lands  which 

forfeiture  and  eviction  shall  not  be  ad-  were  determined  no  longer  to  be  his.  i 

judged,  except  when  the  Injury  to  the  Inst.  33S.     But  by  the  statute  of  Glou- 

e«tale  in  reversion  shall  be  adjudged  cester,  6  Edw,  I.,  ch,  13,  it  wag  provided 

equal  to  the  unexpired  term  or  to  have  that  this  writ  might  t>e  issued  by  any 

been   done  In  malice,  a  forfeiture  will  person  having  an  action  depending,  as 

not  follow  a   judgment  for  possession  a  formed  writ  of  right,  etc,  to  prohibit 

before  a  justice  of  the  peace,  in  which  the  tenant  from  committing  waste  dur- 

there  is  no  such  finding.     Sullivan  v.  ing  the  pendency  of  the  suit,  ]est,know- 

O'Hara,  I  Ind.  App.  259.  ing  the  weakness  of  hie  title,  he  might 

Prior  to  the  adoption  of  the  code,  on  be  tempted  to  injure  the  land  of  the 

January    i,  1863,  there  was   no    law   in  rightful  owner." 

Georgia,  it  has  been  held,  which  op-  8.  3  Bl.  Com.  225,  326. 

crated  a  forfeiture  of  the  life  estate  by  The  writ  of   estrepement   does   not 

the  commission  of  waste.    Woodward  command  the  sheriff  to  take  the  body 

_  V.  Gates,  38  Ga,  205.  of  the  defendant,  but  authorizes  him  to 

In   an  action  of  waste,  the  plaintiflT  do  so,  if  necessary  to  prevent  waste,  and 

will  not  be  allowed  to  amend  his  dec-  other  means  are  evidently  insufficient. 

laration  so  as  to  make  the  action  tor  Com.  v.  White,  9  Lane.  Bar.  (Pa.)  41. 

damages,  and  not  for  forfeiture.     Wol-  4.  At  common  law,  the  proper  pro- 

COtt  V.  Buck,  97  Mass.  36.  cess  used  to  bring  the  tenant  into  court 

Under    the     laws    of     Wisconsin,    a  is  a  venire  facias.  o.nd  thereon  an   at- 

judgment  for  waste  is  not  attended  by  tacbment.     Upon  the  coming  in  of  the 

forfeiture  of  the  estate  of  the  tenant,  defendant  the  plaintiff  declares  against 

Phelan  v.  Boylan,  35  Wis.  679.  him.     The  defendant  generally  pleads 
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Although  the  remedy  has  been  superseded  largely  by  the  equi- 
table remedy  of  injunction.*  it  seems  to  be  still  in  use  in  PeMMsyU 
vania.*  In  that  state,  application  for  the  writ  may  be  made  dur- 
ing the  continuance  of  a  lease  without  giving  notice  to  quit,  if 
there  is  sufficient  ground  for  it ;'  and  it  may  be  opened  and  dis- 
solved upon  conditions  by  the  courts  which  have  general  equitable 
powers,* 

2.  In  Equity — a.  Injunction — (See  also  Injunctions,  vol.  lo, 
p.  817).  —  The  remedy  by  injunction  is  so  peculiarly  adapted  to 

that  **  he  hai  done  no  waste  contrary  leased  lands  or  teneinenti,  an  appUca- 

to  the  prohibition  of  the  writ."     The  tion  Tor  a  writ  of  eatrepement  xaay  t« 

lisue  on  this  plea  U  tried  by  a  jury,  and  made   during   the  coDtinuance  of  the 

in  case  they  find  against  the  defendant  lease,  without  preTiaua   notice  to  quit 

thej  assess  damages  which  the  plaintiS  the  demised  premiacs.     Where  a  lease 

recovers.     But  since  this  verdict  con-  was  for  coal-mining  purposes,  and  tlie 

victs  the  defendant  of  a  contempt,  the  waste  complained  of  was  the  "mining  of 

court   proceeds  against    him   for   that  coal  without  pa^mentof  the  rent,  the 

cftuse  as  In  other  cases.    3  Coke's  InsCs,  erection  of  houses  on  the  land,  driving 

5  Coke's   Insts.  119;  JeSerson  v.  faults  an  different  tracts  without  the 

liihop  of  Durham,  I  B.  &  P.  ili;Plaj-  knowledge  of  the  heirs  of  the  lessor, 

■tow  r.  Bacheller,  More  100.  and  with  rents  which  should  have  been 

In  New  y*rtey,  a  writ  of  attachment  paid  to  them,"  and  other  acts,  none  of 

maj  be  issued  against  the  defendant  In  which  were  injurious  to  the  premitea 

an    ejectment  suit  who  is  committing  or  unwarranted  bj  the  lease,  it  was  held, 

waste,  and  upon  whom  a  rule  to  stop  it  that  no-  sufficient  ground  for  awarding 

has  been  had.     A   foundation  tor  the  a  writ  ofestrepement  was  laid.andlhal 

attachment  must  be  laid  by  affidavits,  It    was    error    to    award   it.     Neil  v. 

of  the  taking  of  which  the  tfefendant  or  Strong,  44  Pa.  St.  264. 

his  attorney  should  have  notice.  Flom-  4.  Both  under  the  actof May 4, 1869. 

merfelt  v.  Zellers,  7  N.  J.  L.  31.  PemHsyl-vania    I.aws    ISs'i  """l  under 

"eld,  aSiCy.      '  ■■                  ..... 

_.   44  I 

Hensal  v.  Wright,  10  Pa.  Co-  Ct.  Rep.  the  writofestreperaentuponi 


.  Loudon  V.  WarSeld,  38  Ky.  196.  the  general  equitable  powers,  the  court 

.  Hell   V.  Strang,   44  Pa,   St.   164;  of  common  pleas  has  power  to  dissolve 

nsal  V.  Wright,  10  Pa.  Co-  Ct.  Rep.  the  writofestreperaentuponcondilioM. 

416.  Hensal  -v.  Wright,  10  Pa.  Co.  Ct.  Rep. 

Lien  creditors  are  entitled  to  a  writ  416.     In  ihU  case  a  writ  of  estrtperoent 

of  estrepement  to  stop  the  removal  of  was  issued  at  tlie  suit  o(  one  tcnaai  in 

timber  and  minerals  from  the  land  of  common   against   another,  lo  prevent 

thedebtor.    Duff's  Appeal, 31  W. N.C.  the   cutting    and    removal   of  timber. 

(Fa.)  491.  The  defendant  then  petitioned  to  have 

Writs  of   estrepement,   like   Injunc-  the  writ  opened,  so  as  to  permit  him  to 

tions,  are  means  of  preserving  property  remove    certain    timber    cut  on  land 

that  Is  in  litigation,  from  spoil  or  injury,  which  he  claimed  wasnotowDedjointl*. 

until  the  rights  in  relation  to  It  can  be  The  plaintiff  claimed  that  the  timber 

settled,  and   the  statutes  of   Penajyl-  was  cut  on  the  land  owned  In  commoD, 

vania  allowing  them  are  simply  declar-  and   the    preponderance    of  the  tnli- 

atory  of  the  common-law  authority  of  many  showed  that  this   wu  the  case, 

the  courts.     Byrne   v.   Boyle,   37    Pa.  It  was  held  that  the  court  had  power 

St-  360,  to  open   the  writ  so  far  as  to  permit 

A  writ  of  estrepement  does  not  issue  the  defendant,  upon  entering  secutitj, 

of  course,  but  must  be  grounded  on  an  to  remove  the  timber  which  bad  been 

affidavit  of  actual  waste  done  or  per-  cut. 

mitted.     Dickinson    v.    Nicholson,    i  By  common  taw,   and  by  statute  in 

Yeates  (Pa.)  j8i.  Pemiiyhaiiia,  the  writ  ol estrepement 

In  Delatvart,  the  writ  of  estrepement  may  be  dissolved  by  the  court  on  bear- 
Is  grantable  only  in  real  actions,  and  in  ing,  with  or  without  security,  as  the  case 
ejectment  since  the  act  of  1839.  Bur-  may  seem  to  require.  If  security  tie 
bage  I'.  Dazy,  5  Harr.  (E>el.)  314.  ordered,  a  bond   to  the  plaintiff  is  not 

8.  Under   the   Pennsylvania  act  of  an  improper  form  of  giving  such  secu- 

March  19,  iSsi,  to  prevent  waste  on  rity.     Byrne  v.  Boyle,  37  Pa.  St.  160. 
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the  redress  of  injuries  which  constitute  waste,  that  it  has  sup- 
planted to  a  lai^  extent  thc'  remedies  at  law.* 

In  some  states  it  wi!l  be  granted  upon  an  ex  parte  application,' 
and  in  others  almost  as  a  matter  of  course.'     But  it  seems  that 


1.  In  Duvall  v.  Waters,  l  Bland 
(Md.)  569;  18  Am,  Dec.  350,  the  court, 
\ff  Bland,  C,  said:  "  Waste  is  a  wrong 
which  cannot  alwajg  be  duly  estimated 
•nd  remunerated  in  damagea;  it  ia  an 
injury  which  requires  to  be  met,  in  Its 
onset,  or  earliest  approaches,  by  a 
■trong  and  decisive  preventive  remedy, 
acting  wltb  a  promptness  almost 
amounting  to  surprise;  and  yet  afford- 
ing to  the  party 


fe/'a  s 
bearing.     No  acfequate  remedy  of  thfe 


Vind,  it  is  evident,  can  be  obtained  from 
a  court  of  common  law.  Open  only  at 
ehort  intervals  during  the  year,  acting 
from  term  to  term,  and  limited  to  a 
given  set  of  technical  forms  of  proceed- 
ing. Hence  It  Is  that  the  remedy  has 
been  so  constantly,  in  modern  times, 
■ought  in  the  court  of  chancery,  which 
Is  always  open,  constantly  accessible, 
and  is  capable  of  moving  with  an  en- 
ergy and  despatch  called  for  bj'  the 
emergency,  and  suited  to  the  peculiar 
nature  ol  the  case." 

The  law  is  with  us,  as  In  England, 
that  such  cutting  ot  trees  or  timber  as 
will  work  a  permanent  injury  to  the 
freehold  or  inheritance,  in  the  absence 
of  any  specific  leave  or  license  to  cut 
such  trees  or  timber,  is  waste  for  whlcb 
an  action  will  He,  in  equity,  for  the 
prevention  of  such  injury  by  Injunction, 
before  it  is  committed.  McCay  v. 
Wait,  51  Barb.  [  N.  Y.)  225. 

Where  several  adjoining  lots  are  the 
distinct  and  several  property  of  the  re- 
spective owners,  subject,  however,  to  a 
right  of  way  to  the  rear  of  the  lots  and 
to  tbe  use  of  water  from  a  certain  well, 
which  are  common  to  the  several  own- 
ers, a  preliminary  injunction  will  not 
be  granted  to  restrain  one  of  these  sev- 
eral owners  from  erecting  an  improve- 
ment, merely  on  the  ground  of  incon- 
venience and  temporary  injury  to  the 
Others.  Shaver  v.  Cohn,  40  How.  Pr. 
(N.  Y.  Supreme  Ct.)  129. 

An  injunction  to  stay  waste  is  gen- 
erally the  proper  subject  of  jurisdic- 
tion of  a  court  of  equity,  notwithstand- 
ing an  act  of  assembly  gives  a,  remedy 
at  law.  Harris  -u.  Thomas,  i  Hen.  h 
M.  (Va.)  18. 

Where  a  bill  is  filed  merely  for  the 
purpose  of  preventing  waste  on  mort- 


gaged premises,  an  injunction 
the  purpose,  and  a  receiver  should  not 
be  appointed  under  such  bill.  Robinson 
t.  Preswick,  3  Edw.  Ch.  (N.  Y.J  146. 

Ekjuity  takes  jurisdiction  to  stay 
waste  by  injunction;  and  in  some 
particular  cases,  as  the  conversion  of 
timber  or  the  proceeds  of  mines,  to  ob- 
tain a  discovery  and  account,  but  will 
not  entertain  a  bill  that  seeks  simply  to 
recover  possession  of  the  place  wasted, 
with  damages  for  the  waste  committed, 
without  praying  an  injunction  or  dis* 
coverj  and  account.  Case  under  the 
statute  would.  It  seems,  be  the  proper 
action.    Lefforge  i>.  West,  3  Ind.  514. 

An  attachment  of  an  equity  of  re- 
demption is  a  lien  upon  the  property 
attached,  and  equity  wilt  restrain  the 
cutting  and  removing  of  wood,  or  other 
waste,  if  it  impairs  the  security .  Moul- 
toi.  *.  Stoweil,  16  N.  H.iii. 

9.  In  Ne-a  Tork,  an  order  to  sUy 
waste  will  be  granted  by  the  supreme 
court,  on  an  »«  farte  application.  Peo- 
ple V.  Alherty,  11  Wend.  (N.  Y.)  160. 
But  see  Denning  v.  Corwin,  4  Wend. 
(N.  Y.)  20S,  in  which  case  it  was  de- 
cided that  an  order  to  stay  waste  will 
not  be  granted  without  notice  to  the 
party  to  t>e  affected  by  it,  where  it  ia 
not  shown  that  the  party  is  a  trespasser. 
See  also  Bush  v.  Phillips,  3  Wend. 
(N.  Y.)  ^18. 

An  injunction  to  stay  waste  will  be 
denied  where  there  appears  no  Impedi- 
ment to  the  action  of  waste  at  law. 
Cutting  V.  Carter,  4 1  len.  &  M.  [  Va.)4l4. 

Where  the  plaintiff  has  been  guilty 
of  negligence  in  not  bringing  on  the 
trial,  the  court  will  discharge  the  rules 


I'.  Dri 
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].  L.  109.  See  also  Bradley  i'.  Reed, 
2  Pittsb.  (Pa.)  519. 

S.  Marlcham  v.  Howell,  33  Ga.  508. 

In  People  i'.  Marquette  County,  j8 
Mich.  344,  It  was  held  that  the  granting 
of  an  application  for  an  order  to  stay 
waste  is  discretionary  and  will  not  be 
compelled  by  mandamus. 

The  complainant  in  a  bill  in  equity 
to  restrain  waste,  like  the  plaintiff  in 
an  action  of  trespass  qtiare  clamum 
f regit,  must  aver  and  prove,  either 
actual  possession  or  a  valid  and  sub- 
sisting title  in  himself  to  the  premises 
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■when  equity  jurisdiction  is  given  to  particular  courts  in  cases  of 
waste,  it  is  confined  to  cases  of  technical  waste.' 

(l)  When  Maintainable — (■)  Land* In  Foralgti  Conatrr. — A  defendant 
may  be  enjoined  from  committing  waste  upon,  or  otherwise  im- 
pairing the  value  of,  property  in  which  a  complainant  may  be  in- 
terested, even  though  the  property  is  located  abroad  ;•  but  he 
will  not  be  enjoined  on  the  ground  that  the  acts  of  the  govern- 
ment of  a  foreign  country,  in  granting  a  concession  on  which  he 
bases  his  claim  of  right,  are  void.' 

(b)  TlniMc  Alrwdf  Cut. — In  case  of  waste,  the  court  will  not,  unless 
under  very  special  circumstances,  grant  an  injunction  to  prevent 
the  removal  of  timber  which  has  been  already  cut,  but  only  to 
prevent  future  waste.*  But  a  court  which  has  jurisdiction  to  en- 
join the  wasteful  cutting  of  timber,  may  decree  an  account  and 
satisfaction  for  what  has  been  already  cut.* 

in  dispute.     ConitnictiTc  poiKssion  li  the  land  aMfgned  being  first  cbufeable 

not   sutlictent   to   maintain   an   action  with  the  pftj'ment  of  the  mortgage,  and 

-without  proof  of  title.     Walker  v.  Foi,  being  a  (lender  securltj  for  the  debt, 

6$  Tcnn.  154.  interest  and  costs  ;  and  A's  parcel  being 

The  destruction  of  forest  and  other  chargeable   In   case  the  land  aHigned 

trees   is   an   Irreparable    injurj,   from  should  prove  Insufficient,  it   was  beU 

which   parUcE   may  be   enjoined,  and  that  A  was  in  legal  eflect  auretj  fortbe 

«u^    injunction    cannot   be   dissolved  land  asiigned,  that  when  sold,  upon  Die 

under  Louisiana   Code   Civ.  Proc.,  i  forecloaure  of  the  mortage,  it  should 

307,  b^  bond.     There  are  some  thinge  salisfj  the  mortgage,  and  that  he  had  * 

which  bonds  will  not  cover — of  whose  right   to  see   that  the   principal   fiuMl 

value  dollars  and  cents  are  not  the  ex-  was  not  impaired   by  any  waste  com- 

poncnls — and   which,   if    powerless  to  mitted   thereon   by   the  aaslgnees.     It 

golect,  the   law  Is  powerless  indeed,  was  held  also  that  A  waa  entitled  to  *a 

e  LaCrolx  f.  Villere,  11  La.  Ann.  39.  Injunction  to  prevent  the  conmiMion 

1.  JniiadieUOB.— Lander  v.  Hall,  ^  of  wa«tc  by  cutting  timber,  etc^  upon 

"Wis.  326;    Lelghton   v.   Leighton,  31  the  land,  but  not  to  prevent  the  reinoral 

Me.  399-  of   timber    already    cuL      Johnson   v. 

The  equity  jurisdiction  given  to  the  White,  11  Barb.  (N.  Y.)  194. 

supreme  court,  In   cases   of  waste,   Is  5.  Fleming  i'.   Collins,   3   Del.  Ch. 

confined   to   cases  of  technical  waste.  330;  Wcatherby  w.  Wood,  19  How.  Pr. 

Leighton   v.    Leighton,    31    Me.   399.  (N.  Y.)  4O4, 

Attaquin  i'.  Fish,  5  Met.  (Msse.)  140.  An  account  for  waste  done  is  Ind- 

The  supreme  court  of  A'ew  ^af* has  dental   to  relief  by  injunction  against 

the  same  jurisdiction  which  the  court  future   waste,  and  Is   directed   on  the 

of  chancery  formerly  poBsessed,  to  re-  principle  of  preventing  multiplicttr  of 

strain  waste  upon  a  bill  tiled,  stating  suits.     Aclcertnan  ti.   Hartley,  8  N.  J. 

the    facts.      Rodgera    v.   Rodgers,    11  Eq.  476. 

Barb.  (N.  Y.)  395.  The  chancellor  will  restrain  waste  oa 

3.  Marshall  v.  Turnbull,  33  Fed.  a  bill  Bledfor  thatpurpo«e,but  sofarat 
Rep.  134.  the  bill  seeks  to  recover  for  wastecom- 

8.  Marshall  v,  Turnbull,  34  Fed.  mitted,  it  cannot  be  sustained.  Down- 
Rep.  617.  Ingi^^'  Palmatcer,  i  T.  B.  Mon.  (Kv.)6f 

4.  Watson  V.  Hunter,  5  Johns-  Ch.  Where  a  bill  is  filed  to  prevent  future 
<N.  y.)  169.  waste,  and   an   account   of    the  waste 

Where    A   purchased   of   B   one  of  done  being  prayed — waste  having  been 

several  parcels  of  land,  which  were  sub-  already  committed  and  the  defendant 

iect  I0  a  mortgage,  and  subsequently  B  enjoined  from  Its  future  commissioD — 

became  insolvent  and  made  an  assign-  the  court,  to    prevent   a  double  suit, 

ment  of  hU  property.  Including  a  part  should  decree  an  account  and  sstiifac- 

of  the  land  mortgaged,  to  the  trustees  tion  tor  the  waste  that  has  been  dene, 

in  trust  for  the  payment  of  his  debts,  Armstrong  v.  Wilson,  60  III.  126. 
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WASTE.  iBlqnltr. 

(s)  trMtf  at  PutlM. — The  granting  of  injunctions  to  stay  waste 
was  formerly  confined  to  those  cases  where  there  was  some  sub- 
sisting privity  of  title  or  contract  between  the  parties;  but  it  has 
been  extended  to  stay  trespass  against  strangers  in  strong  cases  of 
destruction  or  irreparable  mischief,*  and  to  protect  real  estate 
from  waste  and  injury  pending  a  controversy  about  the  title.' 

In  AD  action  of  psrtition,  where  one  where  the  defendant,  for  all  that  ap- 

tenant  in  common  has  committed  waste  pears,  it  tolvent.   Netherjr  %;  Pajne,  71 

by  cutting  and  carrying  away  timber  Ga.  374. 

from  the  lands  toughl  to  be  partitionecJ,  The  court  of  chancery  of  Maryland 

equity  has  the  power  to  aacertain  the  will  grant  an  fnjunctian  to  atay  waste, 

amount  of  damages  for  the  waite,  and  pending  a  suit  at  law  to  try  the  tille  to- 

the  commissioners  can  be  directed  to  the  land. 

maVe   the   proper  allowance   therefor  But    an   Injunction    to    stay    waste. 

In    the   dtrislon.      Jeflerson   v.   Beach  pending  a  suit  respecting  the  title,  does- 

(N.  J.  18S6},  1  Cent.  Rep.  363.  not  prohibit  the  defendant  from  culti- 

One  who  was  instrumental  in  obtain-  vating  the  land,  and  using  it  in  the  or- 

Ing    title    to    certain    land    from   the  dinary   manner.     Duvalt  v.  Waters,  I 

county,  the   equitable   title   to  which  Bland  (Md.)  569;  tS  Am.   Dec.  350. 

was  already  In  others,  Is  not  necessarily  Pending  an  action   to    try  titles  to 

a  participant  in  waste  committed  there-  land,  the  main  value  of  which  condsta 

after  on  the  land  by  those  whom  he  had  in  the  timber  growing  thereon,  an  in- 

aaslated  to  obtain  title.     And  unless  he  junction  will  be  granted  to  restrain  the 

took  piart   In  the   commission   of   the  defendant  from  cutting  oS  the  timt>er,, 

waste,  or  was  to  share  the  profits  there-  where  it  appears  that  he  will  not  prob- 

from,  the  mere  fact  that  he  thua  assisted  ably  be  able  to  respond  in  damages  in 

In  obtaining  the  title  does  not  make  case    of   a    recovery  by   the  plaintiff, 

him  responsible,  and  damages  for  the  Kinilcr  v.  Clarke,  3  Hill  Eq.  <S.  Car.)- 

waMe  will  not  be  decreed  against  him,  617.     See    Shubrick     v.    Guerard,    1 

In  a  suit  in  equity  to  compel  the  con-  Desaus.  (S.  Car.)  616. 

veyance  of  the  legal  title  to  the  party  A  court  of  equity,  upon  affidavit  that 

having  the  equitable  title.     Carrington  the  complainant  in  a  bill   praying  an 

V.  LenCz,  40  Fed.  Rep.  18.  Injunction  against  a  writ  of  poHession 

1.  Duvall  f.  Waters,   i  Bland  (Md.)  in  ejectment  is  committing  waste,  will, 

tfiq;    18  Am.   Dec.  350;   High  on   In-  at  the  Instance  of  the  defendant,  make- 

junctions  (3d  ed.),  vol.  i,  4  656.  an  order  in  the  cause  staying  the  waile, 

I.  Tltla UL UtUatton.— Although  the  HowzeiT.Green,Phit.Eq.(N.Car.)i5o, 

legal  title  to  land  is  in  litigation,  equity  An  injunction  for  waste  will  be  de- 

wru    enjoin   acts  threatening  irreme-  nled  if  the  plaintiff's  title  is  doubtful, 

diablemischiefandgoing tothedestruc-  Field  v.  Jackson,  Dick.  599;   Lowe  t>. 

tlon  ol  the  substance  of  the  estate,  such  Lucey,  i   Ir.  Eq.   Rep.  93;  Davits  v. 

the    removal  of    ore.     Erhardt   v.  Lee,  6  Ves.  7S4;  Smith  v.  CoUver,  & 
"   "              "•'■■•-       Tg;  Beatty  v.  Beatty,  3  Moll.  541. 
ee  Fingal  v.  Blake,  a   Moll.  50; 

Alison,'3i   Fe^.Rep.  160.'  Stormv.Mann,4  Johns.Ch.  (N.Y.}ai ; 

Where  the   plaintiff,     claiming   the  Preston  f.  Smith,  16  Fed.  Rep.  864. 

ownership  of  certain   land,   brings  an  An  injunction  will  be  granted  to  stay 

action  to  recover    the  same,   and    (as  waste  by  a  defendant,  who  insists  on 

auxiliary  to  the   main  relief)   seeks   to  hisown title,  butadmltsthathereceived 

enjoin  thedefendant  Inpossession  from  possession  from  the  plaintiff's  tenant 

cutting    timber    and    turpentine  trees  without  the  plaintiff's  knowledge,  in 

tbcreon,   for  building  and  fencing,  he  breach  of  the  tenant's  duty.    Norway  ti, 

must  show  the  defendant's   inability  to  Rowe,  19  Ves.  154. 

respond  in  damages  for  such   injury.  Where  the  complaint  and   evidence- 

McCormick  v,  Nixon,  S3  N.  Car.  [13.  show  that  a  defendant  is  In  posaeaalonor 

An  Injunction  against  waste  will  not  land,  and  claiming  under  an  adverse 

be  allowed  where  the   title  Is  in  doubt,  title,  and  the  weight  of  evidence  is  In 

with  the  probabilities   in  favor  of  the  favor  of   his  title,  an  injunction  will 

defendant  having  the  better  title,  and  not  be  granted,  on  the  application  of  a. 

926 
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Therefore,  in  all  cases  where  an  action  of  waste  would  lie  at  com- 
mon law,  and  in  a  variety  of  others  in  which  no  such  action  could 
be  brought,  an  injunction  to  stay  waste  may  be  obtained.* 


Smith    V.   Wilson,   lo   C«l.  Where  a  bill  for  id  injunction  topre- 

518.     See  also  Polndexter  v.  Hender-  vent  the  connnisilon  of  wute  ihoiied 

ton,   I    Walker   {Miss.)    176;   12   Am.  no  title  In  the  plaintiff  to  the  land,  nor 

Dec.  550;  Nevitt  v.  Gillespie,  a   How.  Interest  therein  other  than  as  an  appli- 

(Mias.)   108;    afi  Am.   Dec.  696;   Esk-  cant  to  purchase  the  lame  as  nitneral 

ridge  v.  Eskridge,  51  Miss.  533.  land  from  tlie  Uniud  SItttn,  and  that 

Where  there  is  a  conttovcray  pend-  his  claims  to  acquire  title  were  betaK 
ing  In  equltjinTolving  the  title  to  land,  contested  In  the  l/nUtd  Stata  land 
an  injunctioa  restraining  tlie  commla-  otlice,  it  was  held  that  such  bill  did  not 
alon  of  waste  upon  It  maj  be  applied  state  a  case  sufficient  to  justify  a  de- 
fer by  petition  in  the  cause.  Such  ap-  parture  from  the  time-honored  mle 
plication  loolcs  to  the  preservation  of  that  such  relief  will  be  granted  on I7  for 
the  property  until  the  title  can  be  as-  the  protection  of  an  existing'  riglit  and 
certained.     Green  v,  Keene,  4  Md.  98.  onlj  in  favor  of  one  in  whom  an  estate 

Courts  of  equity  will  interfere  by  In-  of  inheritance  ia  shown  to  l>e  vetted  by 

junction  to  restrain  waste  or  trespass,  unqaesttoncd  proof.    McBridc  v. nerce 

and   to  prevent   Injury   to   land,  even  County,  44  Fed.  Rep.  17. 

where  the  title  is  in   dispute  and  the  Under    the    Watiing'iom    atatnte,  a 

right  is  doubtful ;  if  the  waste  or  tres-  claimant  to  land  under  the  laws  of  the 

pass  will  be  attended  with  irreparable  Uniitd  States  may  have  an  injnnctton 

mischief,  or  from   the  Irrespontlbility  agalnstanothercUimantwho'fslhreat- 

of    the    defendant,   or  otherwise,   the  ening  to  commit,  upon  such  land,  waste 

plaintiff  cannot   obtain   relief  at   law.  which  tends   Materially   to  lessen  (he 

Such  interference  is  placed  upon  the  value   of    the   Inheritance,   and  which 

ground  of  preventing  irreparable  mi»-  cannot  be  compensated  by  dami^es." 

chief  and  the  destruction  of  the  sub-  The   removal   of  trees  from  land  ulll 

stance    of    the    Inheritance.       So     an  the    properly   of  the    government,   it 

Injunction    was    suslained   where   the  one  injury   which  would  (end  to  ma- 

plaintiS  alleged  that  he  was  owner  of  terislly  lessen  the  value  of  the  Inheril- 

the   premises,  but   the  defendant  was  ance,  and  damages  will  not  compensate 

committing  waste  by  cutting  down  tim-  their  loss  in   the  sense  meant   by  the 

ber,  etc.,  which  would  tie  an  irrepar-  statute.  Armentt;.  Henacl,.i;  Wash.t5i. 

able  injury,  and  that  he  was  insolvent,  1.  Duvail  v.  Waters,  i  Bland  (Md.) 

notwithstanding  the  defendant  was  in  569;  18  Am.  Dec.  350. 

possession  at  tenant  under  a  decision  An    injunction    shonld    be    granted 

in   summary   proceedings   to    recover  BgBinstwaste,ODiandof which theplain- 

possesslon   of  the   land,  by   a   county  tifl  and  hit  prlvica  have  been  in  potscf 

judge,  which  tlie  plaintiff  defended,  but  sion  for  thirty -eight  years  under  color  of 

had    carried  by  certiorari  to  the  su-  title,  although   the  defendant   who  is 

preme  court  for  review,  and  which  was  committing  waste  claims  under  an  older 

pending  and  undetermined.     Spear  v.  patent.     Basore  v.  Henkel,  83  Va.  474. 

Cutter,  3  Code  Rep.  [N.  Y.)  too.  Where  a  defendant  in  an  ejectment 

In  a  contest  between  two  for  a  tract  suit,  has  been  in  potseasion  of  land  for 

of  land,  each  claiming  the  legal  title,  many  years,  claiming  the  premises  in 

and   the   one  in  possession   is  cutting  fee.  In  hit  own  right,  and   adverse  to 

down  timber  and  building  In  the  ordi-  the  plaintiff,  he  should,  unei  he  is  le- 

nary  course  of  agriculture,  the  court  of  gallv  evicted,  be  permitted  to  remain  in 

equity  will    not  stay  the  operation  of  the  iullenjovment  thereof,  to  theeitent 

him    in   possession,  upon   the  ground  that  he  would  be,  were  no  adverse  claim 

merely  that  he  is  insolvent.    Thompson  set  up,  subject  to  the  restriction  that 

V.  Williams.  I  Jones  Eq.  (N.  Car.)  176.  he  shall  not  commit  a  permanent  and 

An  injunction  against  waste  will  not  lasting   injur}' to  the  inheritance;  uh) 

be   granted   where   the    complainant's  the  cutting  down  of  such  trees  a»  itti 

title  is  denied  in  the  answer;  it  will  be  necessary  to  cut  down  for  the  regular 

refused  before  answer  if  the  defendant  clearing  up  and  improvement  of  tbe  lot, 
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If  the  facts  do  not  show  either  privity  of  title,  or  irremediable 
injury,  however,  it  has  been  held  that  an  injunction  may  be  dis- 
solved if  it  has  already  been  granted.* 


•o  as  to  put  It  In  proper  farming  condl-  of  th«  parties  are  determined.  Fletcher 

tion  according  to  the  rules  of  good  hus-  v.  New  OHeans,  etc.,  R.  Co.,  30  Fed. 

bandry,  ii  not  to  be  held  toconatltute  Rep.  345. 

irastei  but  should  the  defendant  con-  A  bill  in  equitj  to  restrain  waste 
tinue  to  cut  down  timber  or  other  lies  ordinarily  only  wlien  the  corn- 
wood,  so  as  to  encroach  upon  what  plalnant's  title  is  undisputed  and  the 
should  be  left  and -preserved,  as  neces-  party  committing  the  waste  Is  in  right- 
aarj  for  repairs  of  fences  end  other  lul  possessiori;  but  may  be  maintained 
erections,  and  for  firewood,  be  would  in  other  cases  on  special  grounds,  eucb 
be  guilty  of  waste,  and,  upion  applica-  as  to  quiet  possession,  to  prevent  mul- 
tlon,  would  be  restrained  and  punished,  tlplicity  of  suits,  to  prevent  irreparable 
People  V.  Davison,  4  Barb.  (N.Y.)  109.  mischief,  and  when   the   defendant  is 

In  the  case  of  watte,  where  there  Is  a  insolvent.  Walker  v.  Fox,  85  Tenn.  154. 

privity  of  title,  as  between  tenants  for  1.  George's  Creek  Coal,  etc.,  Co.  t'. 

life  or  years  and   the  reversioner.  It  is  Detmold,  1  Md.  Ch.  371. 

not  necessary  for  the  plaintiff  to  show  In  a  bill  for  a  special  Injunction  to 

irreparable  injury  or  destruction  to  the  stay  the  cutting  of  timber,  it  is  neces- 

estate,  to  entitle  him  to  the  remedy  by  sary  that  the  plaintiff  should  set  forth, 

injunction.     George's  Creek  Coal,  etc.,  not  only  that  the    threatened    injury 

Co.  V.  Detmold,  i   Md.  Ch.  371.  would    be   irreparable,    but   he    must 

In  Witconsin  Rev.  Stat.,  1/  3177,  pro-  show   how  ft  would  be  so.    Thompson 

viding  that  the  holder  of  a  certiflcate  of  v.  Williams,  i  Jones  Eq.  <N.  Car.)  176. 

tax  sale  may  have  an  action  to  restrain  A  motion  for  an  order  to  restrain  the 

the   commission  of  waste   during  the  defendant    from     the    commission    of 

period  of  redemption,  and  that  after  ob-  waste  upon  land  or  premises,   for  the 

tnlolRg  a  deed  hemayrecover  damages  recovery   of  which  an  action  of  eject- 

against    any    person     for    any    waste  ment  is  pending,  will  be  denied  on  the 

committed  by   such    person  after   the  defendant's  fully  denying  the  commts- 

aale,  the  word  "  waste  "  la  used  to  sig-  slon  of   waste.     Martin    v.    Odell,     i 

iHfy  an  act  which  amounted  to  waste  at  How.  Pr.  (N.  Y.)  to8. 

commonlaw;  and,underthesaidiectlon,  An  injunction   against  a  mortgagor, 

an   action   for  waste  cannot  be   main-  restraining  him  from  quarrying  on  a 

Uined  bj  the  taz-tltle  claimant  against  quarry  lot,  half  of  which  was  conveyed, 

a  mere  trespasser,  who  is  a  stranger  to  as  such,  to  him  by  the  mortgagee,  to 

the   title   and   possession.      Lander  v.  secure  the  consideration  for  which  ci 


Hall,  69  Wis.  316. 

Where  a  complaint  alleged  that  the 
plaintiff  was  the  owner  and  entitled  to 
the  possession  of  lands,  that  there  were 
Iniprovcments  on  the  demanded   pri 


veyance  the  n  „  „ 
dissolved  onanswer  denying  the  charge* 
In  the  bill,  from  which  it  might  be  in- 
ferred that  the  defendant  was  Improp- 
ly  Impairing  the  value  of  the   mort- 


ises, that  the  defendants  were  in  posses-     gaged  premises  and  endangering   the 


I.  and  that  they  were  insolv-     ing  purposes,   the  proper  use  of  I1 


inable  to  respond  in  damages, 
it  was  held  that  It  was  sufficient  to  sup- 
port an  order  enjoining  the  defendants 
from  removing  improvements  or  com- 
mitting waste  on  the  premises  in  dis- 
f>ute,  pending  the  trial.  Meadow  Val- 
ey  Min.  Co.  v.  Dodds,6  Nev.  361. 

Where  a  suit  to  enforce  forfeiture  is 
pending,  an  injunction  will  lie  to  pre- 
serve the  property  sought  to  lie  for- 
feited during  the  pendency  of  the  suit, 
as  equity  will  restrain  tlie  commission 
of  waste  of  every  kind  until  the  rights 


such  could  no!  be  considered  waste. 
Vervalen  v.  Older,  8  N.  J.  Eq.  98. 

Where,  in  an  action  against  one  in 
possession  of  real  estate, to  restrain  the 
alleged  commlsslan  of  waste  thereon, 
the  court  found  that  no  waste  had  been 
commiited  nor  was  contemplated,  the 
plaintiff's  petition  (or  an  injunction 
was  properly  dismissed  bythe  said  court. 
St.  Clair  T).  Sedgwick,  39  Neb.  561. 

As  a  general  rule,  in  the  practice  of 
courts  of  equity,  nothing  can  be  read 
on  a  motion  to  dissolve  an  injunction 


jvGooi^lc 
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(2)  Sji  Wkom  Maintainable— {it]  Omw 
man. — The  application  for  an  injunction  to  restrain  a  tenant  for 
life  or  for  years  from  committing  waste  is  usually  made  by  the 
owner  of  the  inheritance,  but  it  may  be  made  by  a  remainderman 
for  life  as  well.*  The  intervention  of  an  intermediate  estate  for 
life  does  not  deprive  the  owner  of  the  inheritance,  or  a  remainder- 
man for  life,  of  his  right  to  an  injunction." 

The  remainderman  of  an  undivided  share  of  the  inheritance  may 
have  an  injunction  and  an  account.* 

Contingent  remaindermen,  whose  estate  has  not  vested  by  the 
happening  of  the  event,  cannot  maintain  a  bill  against  the  life 
tenant  in  possession  to  recover  damages  for  past  waste,  but  may 
enjoin  him  from  future  voluntary  waste,* 

One  tenant  in  common  in  remainder  may  also  maintain  a  bill 
to  enjoin  the  commission  of  waste.' 

(b)  Bantdoow. — A   reversioner  is  entitled  to  an  injunction  to 


but  the  aniwer.  If  the  writ  bai  lisued 
■nd  the  aniwer  when  filed  denies  the 
equltj  of  the  bill,  the  injunction  will  be 
disaotved.  But  there  are  ramy  cbub 
where  this  rule  does  not  prevail.  Waste 
b  one  or  them,  and  the  exception  to 
the  rule  is  upon  the  ground  that  iire- 
parsbte  mischief  would  ensue,  and  the 
court  will  prevent  irreparable  mischief 
by  its  Interposition.  Hence,  an  affida- 
Tit  to  prove  wute  is  admlwible  even 
after  answer  filed.  Bradley  v.  Reed,  a 
Pltrtb.  (Pa.)  S19. 

Dlilluetlon  BetwMD  Injniiatloiu  M 
Star  the  OoiiKttloii  of  Uouay  on  a  Jndg- 
Kent  aaMi*«r*d  at  Lav,  and  InJanoUon* 
to  Uar  Ta*t«  or  UOnriea  la  tUa  Katnm 
of  Waata.— The  rule  in  injunctions  of 
the  first  class  is  that  the  injunction  is 
dissolved  unless  the  equity  of  the  bill  is 
confessed  bjr  the  answer,  or  unless  the 
answer  is  unfair,  evasive,  and  »o  defect- 
ive  as  to  be  subject  to  exception.  It  is 
otherwise  aa  to  injunctions  to  ttBr 
waste,  and  inasmuch  ae  to  ditaolve  «ucn 
injunction  would  be  to  allow  the  Injury 
to  be  done,  where  the  plaintiff  fails  to 
elicit  from  the  defendant  a  discovery 
which  admita  the  allegation  of  the  bill, 
the  bill  is  allowed  to  be  read  as  an 
affidavit  on  the  part  of  the  plaintiff. 
Capehart  v.  Mhoon,  Busb.  Eq.  (N. 
Car.)  30.  See  also  Lloyd  ».  Heath, 
Buib.  Eq.  (N.  Car.)  jg. 

1.  Kane  v.  Vanderburgh,  I  John*. 
Ch.  (N.  y.)ii;  Freeman  v.  Reagan, 
36  Ark.  373;  Van  Syckel  v.  Emery,  18 
N.  J.  Eq.  387;  Camp  v.  Bate«,  11 
Conn.  51;  17  Am.  Dec.  707;  Smith  v. 
Daniel,  3  McCord  Eq.(S.  Car.)  - 
Frank  v.  Brunneman,  8  V 


U.  S,  V.  Parrott,  i  McAIl.  (L'.SOa?!; 
Dickinson  v.  Tones,  36  Ga.  97  ;  Powen 
■o.  Henry,  R.  M.  Charlt.  (Ga.)  513. 

Where  waste  la  committed  by  the 
holder  of  a  life  estate,  in  land  charged 
with  the  payment  of  a  legacy  on  the 
termination  of  the  life  estate,  the  rem- 
edy of  the  remainderman  ii  in  equity, 
where  the  commission  of  further  waste 
may  be  restrained  and  damage* 
awarded  for  the  watte  alreadr  com- 
mitted. In  such  a  case,  equfW  will 
hold  the  damages  collected  for  the 
benefit  of  the  legatee  who  mult  be  paid 
before  the  remaindermen  take.  Daw. 
son  *.  Tremaine,  93  Mich.  320. 

An  injunction  will  be  granted,  in 
favor  of  a  remainderman,  againsta  ten- 
ant for  life,  or  bia  grantee,  to  stay  tlie 
waste  t>eing  committed  in  the  destruc- 
tion of  growing  timber  and  in  clear- 
ing up  woodlands  to  put  them  in 
cultivation.  Dickinson  v,  Jones,  36 
G*.97. 

a.  Roswell's  Case,  i  Roll.  Ab.  377; 
Tracy  v.  Tracy,  i  Veru.  33  ;  Perrot  v. 
Perrot,  3  Aik.  94 ;  Robinson  x:  Litton, 
3  Atk.  3IO  ;  Farrant  v.  Lovel,  3  Atk. 
723;  Davies  v.  Lee,  6  Ves.  7S4;  Miro 
V.  FeaEler,  a  McCord  Eq.  (S,  Car.)  137. 

Though  waste  at  common  law  lies  in 
favor  of  the  first  estate  of  inheritance 
only.  In  chancery  a  bill  lice  for  any 
party  in  remainder  whose  estate  ii 


jured.  Denoetti'.  Dennett,i3N.  H.499. 
a.  Co.  Litt,  J3b;  Whitfield  v.  Bevit, 
J  P.  Wms.  341. 
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prevent  the  commission  of  waste,  even  if  there  be  an  intervening 
estate  for  life  or  years. ^ 

(•)  StrlaMi  ud  Oman  VttJumMrj  BtqiiMta  ud  OUmt  Ooiitlittiit  IbMtmM. — 
Devisees,*  and  owners  of  executory  bequests  and  other  contingent 
interests,*  are  entitled  to  have  their  interests  protected  from 
threatened  waste  or  destruction  by  injunctive  relief. 

(3)  Against  Whom  Maintainable — (*)  Tnut  br  UI«. — A  tenant 
for  life  may  be  restrained  by  injunction  from  committing  either 
voluntary*  or  equitable'  waste,  but  not  from  committing  per- 
missive waste,  it  would  seem,*  unless,  under  special  circumstances.^ 

(b)  tmut  la  Btww. — An  injunction  lies  against  a  tenant  in  dower 

1.  RoberUon  v.  Meadori,  73  Ind.  43 ;  land,  with  a  possibility  of  6harei  in  tb« 

Giraltney  v.  Gwaltner,  119  Iiid.  144.  fee,  may  be  enjoined  from  committing 

>.  An  injunction  will  lie  in  behalf  of  waste.      Farabow    v.   Green,    loS    N. 

a  devisee,  and  against  the  son  of  the  Car.  339. 

testator,  on  the  showing  that  the  son  is  A  tenant  for  life  will  he  restrained,  at 

collecting  the  renta  of  the  estate  pend-  the  suit  of   the   remainderman,   from 

lug  a  decision  as  to  the  probate  of  the  killing  timber  preparatory  to  cnltivat- 

testator'a  will,  and  that  waste  is  being  ing  the  soil,  and  from  cutting  wood  for 

committed   by   him.     Piatt  v.  Piatt,  1  sare.     Dicttinion  v.  Jones,  36  Ga.  97. 

Disney  (Ohio)  408.  B.  On  a  hill  to  restrain  the  life  tenant 

).  Gordoni'.  Lowther,7i;  N.Car.  193,  from   committing    waste,    it   appeared 

Onewhohat  an  equitable  contingent  that  he  had  conveyed  the  estate  In  fee 

Interest  in  lands   may  maintain  an  ac-  to  the  person  from  whom  the  plaintiff 

tion  to  restrain  waste.     Lee  v.  Whal-  derived  title,  and  had  then  taken  back 

Ion,  10  N.  Y.  Wkly.  Dig.  366.  a  lease  for  life,  wherein  it  was  provided 

One  whose  claim  to  land  depends  on  that  he  was  to  ha*e  as  full  and  complete 

a  contingent  event  mar  sustain  a  hill  control  of  the  premises  during  his  lifo 

to  enjoin  waste,  that  being  his   only  as  ir  the  conveyance  had  not  been  made, 

remedy  against  waste,  because,  his  In-  Of  one  hundred  and  sixty  acres  there 

terest  not  being  vested,  noactionat  law  were  only   nine   of   timber,  from   five 

will  lie.  Buthe  cannot  recover  damages  of  which  the  defendant  had  already  cut 

for  waste  which   has  been  committed,  and  aold  the  timber,     ft  was  held  to  be 

Brashear    v.   Macey,    3  J.   J.    Marsb.  waste   destructive   of  the  Inheritance, 

(Ky.)  93.  and  to  be  Mrpetually  enjoined.     Dun- 

Wtiere  a  testator  devisca  land  to  his  combe  v.  Felt,  81  Mich.  333. 

wifefarlife,remaindertohisdai^hter«,  •.  Powys  i>.  Blagrave, 4  De  G.  H.& 

Erovided  she  shall  have  lawful  heirs  of  G.  448 ;  Lansdowne  «■  Lansdowne,  i 

cr  body,   and    there   Is   a  remainder  Jac.  s  W.  w ;  Cannon  n.   Barry,  50 

over   In   fee,  the   daughter,    upon  the  Miss.  J89;   Yooi  on  Law  of  Waste  ana 

death  of  the  mother,  takes  a  life  estate  Nuisance,  p.  yi. 

to  be  enlarged   into  a  fee  upon   birth  T.  Yool  on  Law  of  Waste  and  Ntd- 

of  issue,  and   the  remainderman,  until  sance,  p.  5S. 

issue  born  as  aforesaid,  has  such  an  In-  tn  Caldwall  v.  Baylis,  t  Merlv.  406, 
terest  in  the  estate  as  will  entitle  him  copyholds  were  devUed  to  A  for  life, 
to  an  injunction  to  restrain  the  devisee  and  after  his  decease  to  B  in  fee ;  but 
for  life  from  committing  unauthorised  if  he  should  die   In  the  lifetime  of  A, 
waste.     Cowand    v.    Meyers,    99    N.  then  to  the  plaintiffs  as  tenants  In  corn- 
Car.  19S.  mon.     A  permitted  the  premises  to  go 
«.  Smith    V.  Poyas,   j    Desaus.    (S.  to  decay  during  the  life  of  B,  who  bad 
Car.)  65;  Williams  V.  Peabody,  8  Hun  intended    to    commence    proceedings 
(N.  Y.)  371.  against  him  in  consequence  of  his  neg- 
A  life  tenant  or  his   lessee   will   be  Icct,   but  desisted  upon  hii  promiae  to 
enjoined  and  restrained,  on  the  petition  repair  forthwith.     B  died,  and  A  hav- 
of  the  owners  of  the  fee,  from  commit-  ing  neglected  to   perform  his  promise, 
ting   waste.     Hughes    «.    Burress,    85  elUier  during  B's  lifetime,  or  since  hia 
Uo.  660.  death,  the  tmtidings  grew  ruinous  for 
Devisees  haring  a '  life    Interest    in  want    of    the    needful    repairs.     An 
38  C.  of  L.— 59                        920 
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provided  the  acts  complained  of  constitute  waste.*  On  the  other 
hand,  she  herself  may  nave  a  rule  against  the  heir  to  stay  waste, 
if  he  is  committing  it  on  the  prenfiises  in  which  dower  is  de- 
manded* 

(e)  Taunt  ^  tht  OnitMj. — A  tenant  by  the  curtesy  may  also  be 
enjoined  from  the  commission  of  waste.' 

(d)  Tnut  u  Oonuun. — As  a  general  rule,  equity  will  not  interfere 
to  restrain  waste  as  between  joint  tenants,  tenants  in  common,  or 
coparceners,  since  their  right  is  equal  in  the  use  and  enjoyment 
of  the  estate,*  But  an  injunction  will  lie  by  one  against  the 
other,  if  the  one  committing  the  waste  is  insolvent,'  or  a  suit  (or 
the  partition  of  the  premises  is  pending  and  waste  is  being  com- 
mitted by  one  of  the  tenants  in  common  ;*  or  if  the  waste  is  de> 
structive  of  the  estate  and  not  according  to  the  usual  and  legiti- 
mate enjoyment  thereof  ;"*  or  if  one  of  the  parties  by  agreement 

injunction  was  granted  to  reitnin  A  va*  Sled  by  her  infant  heir,  Bnil  the  cut- 

from  permitting  or  Buffering  Anj  fur-  ting  wbi  eo joined.     It wasreferredtDt 

ther  waste.  muter  to  inquire  and  r^xirt  hotrnmch 

In  Manb  v.  Weill,  3  Sim.  &  Stu.  87,  of  the  timber  ba4  been  cut  after  the 

a  penon  entitled  to  leaiehold  propertj  wife's  death,  <nltb  a  view  to  the  qoe*- 

Bubject  to  a  previous  life  interest  there-  tion  whether  the  husbaad  ahould  ac- 

in,  renewed  the  lease  with  the  consent  count  for  it;   and  also  to  inquire  and 

ol  the  tenant  for  life,  and  covenanted  report  whether  the  interests  of  the  in. 

to   repair;  the  tenant  for  life  having  fant  required  that  the  ti«ee  still  sUnd- 

neglected  to  keep  the  premises  In  re-  Ing  should  be  felled.     Ware  v.  Wat«, 

pair,  hit  estate  was  held  liable  to  in-  6  N.  J.  Eq.  117. 

demnifj  thecovenantor,becauM,a«  the  L  Goodwin    v.    Spiaj,    Didi.   £67; 

court  held,  the  covenantor  had  made  Hole  v,  Thomas,  7  Ves,  jSqi  Riu*ell  c. 

the  covenant  for  the  benefit  of  the  ten-  Merchants'  Bank,  47  Minn.  aS6;  Hihn 

ant  for  life  at  hit  request,  and  the   lat-  v.  Peck,  16  Cal.  640. 

ter'i    estate    ought    therefore    to    be  B.  Stout    v.   Currj,    no    Ind.   514; 

answerable  lor  the  tenant's  permissive  Smallman  v.  Onions,  3  Bro.  C.  C.  6ji. 

waste  occasioned  bj  failure  to  repair.  S.  Hawley  v.  Clowes,  3   Johns.  Ctu 

1.  Dalton  V.  Dalton,  7  Ired.  Eq.  (N.  (N.  Y.)  i3i. 

Car.)  197.  A  tenant  in  coounon  may,  in  a  lait 

The  tenant  in  dower  will  not  be  en-  for  partition,  be  enjoined  from  com- 
joined  from  cutting  timber  for  the  pur-  mitting  waste ;  and  if  the  waste  be  com- 
pose of  making  nccessarj  repairs,  even  mitted  bj'  the  husband  of  the  tenant, 
though  the  timber  on  the  farm  Ii  verj  there  is  enough  in  the  practical  cun- 
scarce,  for  it  is  the  right  and  dutj'  of  munitj',  if  not  actuaJ  identitj,  of  interest 
the  life  tenant  to  reatonablj  use  the  between  his  wife  and  him,  growing  out 
timber  for  purposes  of  repair,  and  such  of  their  maniage  relation,  to  wananl 
use  is  DO  injurj  to  the  remainderman,  joining  him  In  the  bill  with  his  wife 
Calvert  v.  Rice,  91  Kj.  533,  instead   of   Instituting  a  separate  soil 

The  objection  to  the  jurisdiction  of  against  him,  and  so  treating  him  as  an 

the  court  of  chancerj  of  Maryland  to  entire  stranger.     Weise  v.  Webh,  30 

stay  waste  committed  bv  a  dowress  on  N.  J.  Eq.  431. 

her  dower  lands,  upon  the  ground  that  Although  at  common  law,  one  tenant 

the  remedj  should  be  sought  on  the  In  common  had  no  legaJremedj  against 

equitj  side  of  the  countj  court,  is  un-  his  cotenant  for  waste,  since  the  statute 

tenable.  Chi1ds«.  Smith,  i  Md.Ch.483.  of  Westminster  IL^vingsncb  redress, 

3.  Harker  v,  Chrlstj,  ;  N.  J.  L.  717.  courts  of  equity  have  interposed  to  pre- 

S.  A  husband,  during  the  life  of  his  vent  waste  and  preserve  Uie  cvrjHuof 

wife,  sold  timber  standing  on  bis  wife's  the  estate  until  partition-     Bndlej  0. 

land,  in   lots,  to  different  purchasers.  Reed,  a  Pittsb.  (Pa.)  519. 

The*  began  cutting  during  her  life,  and  T.  Hole  o.  Thomas,  7  Ve«.jS9;  Dodd 

conbnued  cutting  iSter  her  death.  A  bill  v.  WatBOn,4  Jones  Eq.(N.  Car.)  4S; 
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with  the  other  holds  the  common  property  as  occupying  tenant 
of  the  other.* 

One  tenant  in  common  in  remainder  may  be  made  a  party  to  a 
bfll  filed  byhiscotenant,  to  enjoin  waste  committed  by  the  former, 
and  tenants  for  life  and  lessees* 

(■)  Tnut  ftr  Tmh — (i)  Ihprofer  Use  of  Lkaeed  Prbmisks. — The 
term  "  waste  "  embodies  improper  use.  Whenever,  therefore,  un- 
der the  terms  of  a  lease,  a  lessee  is  restricted  to  the  use  of  the 
demised  premises  in  a  particular  manner  or  for  a  specified  pur- 
pose, a  violation  of  the  covenant  by  the  use  of  the  premises  in  a 
different  manner,  or  for  another  purpose,  affords  ground  for  the 
interposition  of  equity  by  injunction." 

73  Am.  Dec.  577;  H«wle;f  v.  Clowes,  like  manner  majr  be  restrained  br  in- 

a  John*.  Ch.  (N.  Y.)  ui;    Stout  v.  junction.    Wlldi  w. Layton,  1  Del.Ch. 

Cuny,  no  Ind.  514;  2  Storj's  £q.  Jur.  336;  13  Am.  Dec.  91. 

.,  .  __*  An  outgoing  tenant  will  be  enjoined 
from  plowing  up  all  the  meadow  land 
on  the  farm.  Chapel  v.  Hull,  60  Mich. 
686,  the  court,  hj  ItfcKlnstiy,  J.,  laid:  i6t. 
•'  At  the  common  law,  the  tenant  had 
no  redress  for  acta  of  admitted  waste 
committed  hj  his  cotenant.  But  the  and  this  is  necesBarjr  to  the  proper  use 
latter  might  be  restrained  In  equity  of  the  farm  and  for  the  shading  of  a 
from  felling  ornamental  trees,  or  from  contemplated  house,  manj  of  the  treea 
doing  other  things  amounting  to  wan-  being  large  and  old,  a  threatened  cut- 
ton  and  destructive  waste,  which  were  ting  of  such  trees  by  anaked  trespasser 
called  '  equitable  waste,'  because  allow-  may  be  enjoined.  Powell  v.  Cheshire, 
able  at  law.  By  our  statute,  howeTcr,  70  Ga.  357;  4S  Am.  Rep.  573. 
a  tenant  may  recover  damages  of  his  A  tenant  wHt  be  enjoined  from  sow- 
cotenant  in  every  case  ol  waste."  ing,  or  threatening  to  sow,  land   with 


Where  a  tenant  in  common,  by  cut-     mustard  seed,  Pratt  v.  Brett,  3  Madd. 
ting  down  and  clearing  woodland  be-     373  ;  from  altering  •  ftsh  pond,  Bathurst 


voud  hU  interest.  Injures  his  cotenant,  -o.  Burden,  a  Bro.  0,0.64;  and  from 
he  is  liable  for  waste,  and  equity  will  polluting  water,  Nicholson  v.  Rose,  4 
afford  relief.  Johnson  v.  Johnson,  1  De  G.  &  J.  la 
t  Hill's  Eq.  (S.  Car.)  177;  39  Am.  A  tenant  tor  years,  with  a  covenant 
Dec.  71.  in  the  lease  for  perpetual  renewal,  can- 
Pending  a  suit  In  equity,  one  tenant  not  remove  from  the  leased  premises  a 
in  common  in  possession  will  not  be  building  which  has  been  erected  there- 
permitted  to  strip  the  land  of  its  tim-  on,  so  as  greatly  to  impair  and  injure 
ber.  It  would  greatly  diminish  the  the  security  for  the  rent  reserved.  In 
value  of  the  estate,  and,  therefore,  it  an  such  case,  a  bill  in  equity  may  be 
Injurj-  recognized  by  law,  and  the  brought  by  the  reversioner  to  enjoin 
remedy  by  injunction  la  applicable  to  such  act  as  an  equitable  waste  to  the 
every  species  of  waste,  it  bein j  to  inheritance.  Crowe  v.  Wilson,  65  Md. 
Mevent  a  known  and  certain  injury,  479;  57  Am.  Rep.  343. 
Bradley  v.  Reed,  2  Pittsb.  (Pa.J  519.  Tlmbar.— An  injunction  will  be  grant- 
1.  Twort  V.  Twort,  16  Ves.  138.  ed  In  cases  where  a  tenant  cuts  down 
fl.  Miles  f.  Miles,  33  N.  H.  147;  64  timber  upon  the  demised  premises,  for 
Am.  Dec.  36a.  But  one  tenant  in  com-  the  sake  of  the  profit  to  be  derived  from 
mon  In  remainder  is  not  liable  to  his  the  sale  of  the  timber,  upon  the  same 
cotenant,  if  he  merely  looks  at  one  who  principles  on  which  an  injunction  Is 
commita  waste  on  the  premises  held  granted  to  stay  what  is  called  equitable 
In  common  and  does  not  prevent  the  waste.  Kidd  v.  Dennison,  6  Barb.  (N. 
commission  of  such  waste.      Houghton  Y.)  9, 

V.  Cooper,  6  B.  Mon.  (Ky.)  381.  An  injunction  will  not   be  gratited 

».  BnaDandiy. —  The    cultivating    or  against  a  tenant  for  removing  timber 

uaing  of  land  In  a  grossly  unhusband-  which  has  been  thrown  down  upon 
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pasture  Und  bj  a  tempeat,  eipeciallj'  hoteL    Godfrey  v.  Block,  39  Km.  193; 

where  the  tfmber  Uvalueleis.     Hough-  7  Am.  St.  Rep.  544. 

ton  V.  Cooper,  6  B.  Mon.  (Ky.)  181.  An  injunction  will   also  be  gruuH 

Where  a  lease  required  the  tenant  to  against  a  tenant  (or  committiiig  the  fbl- 
r«duce  to  cultivation  uncleared  por-  lowing  acts:  Pulling  down  and remoT- 
tions  of  the  premiBee.  his  cutting  down  ing  a  brick  building  on  the  premises, 
trees  on  those  portions  will  not  be  en-  Jungerman  v.  Bovee,  19  Cal,  354;  pull- 
joined  as  wBite.  McDaniel  v.  Callan,  ing  down  a  house  and  building  anodier, 
71;  Ala.  337.  to  which  the  landlord  (ri>iecta,  Snyth 

Entrj'  on  land  and  digging  up  and  v.   Carter,   iS   Beav.   78;  alteting  the 

removing  fruit  trees  thereon   la  wasle  front  of  a  building  and   putUng  In  a 

which  may  be  enjoined.     Silva  v.  Gar-  side  door,  Baugher  v.  Crane,  17  M<L 

cla,  65  Cal.  591.  36  ;   changing  a  dwelling  into  a  chap 

A  owned  certain  land,  and  B  agreed  or  warehouse,  Douglas*  v.  Wiggins,  i 
to  work  it  on  shares  with  him.  B  after-  Johns.  Ch.  (N.  Y.)  435;  breaking  up  a 
ward  assigned  his  contract  to  C,  who  meadow  for  the  purpose  of  bnilding, 
entered  upon  the  land,  and  began  to  Wilton  v.  Saxon,  6  Vea.  Jr.  106;  letdi^ 
cut  and  remove  timber.  About  this  premises  for  a  barrooEi,  against  the 
time  A  sold  the  land,  and  hit  grantee  known  objection  of  the  landlord.  Park- 
filed  a  bill  Bgainet  C  to  stay  waste.  It  man  v.  Aicardi,  34  Ala.  393;  73  Am. 
was  held  that  relief  should  be  granted,  Dec.  457;  preparing  to  conduct  a  coacb- 
asBhad  no  right  to  assign  his  contract,  making  buslnessinpremiaescoTeitanted 
which  was  of  a  personal  nature,  and  was  to  be  used  for  private  purposes.  Boa- 
therefore  unassignable.  Lltka  v.  Wll-  nett  n.  Sadler,  14  Ves.  51& ;  conductiu 
coz,  39  Mich.  94.  an  auction  dry  goods  business  instead 

BiUMlncB. — A  lessor  is  not  entitled  to  of  a  regular  dry  goods  Iwainess,  as  cov- 

an    injunction    to   restrain   the    lessee  enanted,  Stewart  1/,   Winters,  4  SandC 

from  committing  an   injury  to  the  es-  Ch.  (N.  Y.)  5S7 ;  attempting  to  cst^ 

tatc,  unless  such  injury  will   probably  llsh  a  school,  when  th«  lessee  of*  dwsU- 

be    Irreparable,    or    cannot    lie   com-  ing  covenants  not  to  carty  on  any  buii- 

pensated    In   damages    recoverable   in  ness  or  tnde  in  it,  Kemp  o.  Sober,  1 

a  suit  at  law.     Atkins  v.  Cbilson,  7  Sim.  N.  S.  jio ;  leasing  s  buikHsg  to 

Met.  (Mass.)  39B.  another    as   a     Uquor     esUbllshment, 

If  the  lessee  cDvenan  ts  that  theprem-  which  had  been  leased  to  the  tenant  (or 

ises  shall  not  be  used  for  any  purpose  a  postoffice,  Maddox  v.  White,  4  Md. 

extra  hazardous  on  account  of  Are,  and  Jl;  59  Am.  Dec  67 -,  and   for  throwing 

that  they  shall  not  be  sublet,  and  both  down  an  Inclosure,  London  v.  Hedge, 

covenants  are  broken,  the  Infraction  of  iS  Ves.  355. 

either  will  be  ground  for  relief  by  in-  A  court  of  equity  has  jurisdiction  to 

junction.     Giinian  v,  Norton,  6   Robt.  entertain    an    action    brought  by  the 

<N,  Y.)  546.  owner  of  the  reversion  against  the  ten- 

A  lease  provided  that  the  lessee  ant,  whether  for  life  or  for  years.  Is 
might  "  make  alterations  in  the  build-  stay  waste  threatened  or  being  com- 
ing now  on  said  lands,  so  as  to  adapt  it  mitted,  and  to  interpose  its  injunctloa 
to  other  business  than  that  of  a  livery  to  prevent  such  threatened  waste.  And 
stable."  It  was  held  that  to  tear  down  a  complaint  showing  that  certain 
the  building  would  be  waste,  against  machinery, thepropcrtyofthepUiotiSi 
which  an  injunction  would  issue,  even  and  part  and  parcel  of^tbe  realty,  was 
though  the  erection  of  abetter  and  more  about  to  be  taken  down  and  retnOTcd 
expensive  building  on  the  land  was  by  the  defendant  (who  were  in  pas- 
contemplated.  Davenport  v.  Magoon,  session  of  the  premises  at  tenants),  to 
13  Oregon  3 ;  57  Am.  Rep.  1.  the  great  and  irreparable  mischief  and 

The  tenant  of  a  room  in  a  one-story  injury  of  the  plaintiff  and  his  proper^, 

wooden  building,  being  deprived  of  the  Is  sufficient  to  give  the  court  jurisdic- 

ute  of  a  chimney,  began  to  build  an-  tion  to  award  an  Injunction,  without 

other.     It  was  held  that  this  was  waste,  further  averment  of  the  insolvency  of 

constituting  sufficient  ground  for  an  in-  the  defendant.    Poertner  v.  Rosscll,  3] 

junction.     Brock  v.  Dole,  66  Wis.   141.  Wis.  193. 

The  lessor  of  a  hotel  Is  entitled  to  an  The   rule   that  a   tenant  tor  life  or 

injunction  to  restrain  the  lessee  from  years  is  answerable  to  the  owner  fot 

unlawfully    subletting    a    part   of    the  any  waste  committed  on  the  land,  even 

building  for  a. business  which  will  im-  though  it  be  the  act  of  a  stranger,  and 

pair  the  value  of  the  property  at  a  giving  turn    the  right  to  protect  the 
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A  receiver  is  entitled  to  an  injunction  to  restrain  tenants  or 
undertenants  from  committing  waste,^  or  using  the  premises  to 
the  detriment  of  the  owners.* 

But  equity  will  not  interfere  by  injunction  against  a  lessee  in 
possession,  who  is  using  the  premises  in  accordance  with  the 
terms  of  the  lease,  working  no  destruction  or  injury  to  the  rever- 
sion other  than  that  contemplated  and  authorized  by  the  lease  itself.' 

<i]  Injunction  Granted  to  Lessee. —  An  injunction  will  be 
granted  also  to  the  lessee,  in  case  the  lessor  interferes  with  his 
proper  use  of  the  demised  premises,  and  commits  or  threatens 
waste,  to  the  detriment  of  the  lessee's  estate.* 

The  lessee  may  also  secure  an  injunction  to  prevent  the  com- 
mission of  waste  by  his  underlessee.' 

(t)  Kortgagur  »nd  X«nr«VM — (')  Waste  by  Moktoacor  ik  Posseseioi*. 
— ^The  appropriate  remedy  for  a  mortgagee  against  a  mortgagor  in 
possession,  who  is  impairing  the  security  by  committing  waste,  is 
by  bill  in  chancery  for  an  injunction  ;*  and  it  is  not  necessary  to 

leiMd  premises  agalnit  watte,  is  not  Proceedings  bj  a  leacor  to   recover 

appltcable,  where  not  an  estate,  bot  a  poweulon  ofthe  preniiiei  having  been 

mere     Incorporeal     hereditament,    is  instituted,  he  may  be  enjoined,  pend- 

transferred,  and  tlte  owner  remaint  In  jng  such  proceedings,  from  Interlering 

possession.     Baker  v.   Hart,    36  Abb.  with  therightsofthe  tenants  bylhreaCS 

K.  Cas.  (N.Y.)  194.  and  menaces,  and  by  driving  away  their 

1.  Mason   v.   Mason,  F.  &   K.  429;  emplojees,  the  bill   arverting  the   total 

Dormano.  Dorman,  3  Ir.  Eq.  Rep.jSs-  insolvencjr  of   the   lessor.     Walker  v. 

a.  Parkmsn  v.  Alcardl,  34  Ala.  393;  Walker,  51  Ga.  33. 

73  Am. Dec.457i  Beckwlth  ».  Howard,  B.  A   termor   who   holds   land  at   a 

6  R.  I.  I.  ground  rent  is  as  much   entitled  to  an 

S.  McDanlel  v.  Catlan,  7j  Ala.  317.  Injunction  to  ataj  waste  bj  his  under- 

A  defendant  in  posceuion.  claiming  lessee  as  If  he  had  an  estate  of  inherit- 
as  lessee,  will  not  be  enjoined  from  using  ance.  Farrent  t>.  Lovel,  3  Atk.  733. 
Ibe  premises  for  purposes  not  iliegal,  •.  Cooper  v.  Davis,  ic  Conn.  556; 
upon  the  ground  that  complainant  has  Brady  v.  Waldron,  3  Johns.  Ch.  (N. 
not  antborlzed  the  lease,  but  the  com-  Y.)  148;  Capner  ri.  Flemlngton  Min. 
plalnant  will  be  left  to  his  legal  remedv  Co^  3  N.  J.  Eq.  467 ;  Graj  t>.  Baldwin, 
In  order  to  recover  possession.  Bod-  8  Blackf.  (Ind.)  164;  Brown  v.  Stew- 
well  d.  Crawford,  36  Kan.  393;  40  Am.  art,  I  Md.  Ch.  87;  Salmon  u.  Clagett, 
Rep.  306.  Nor  can  a  tenant  be  en-  3  Bland  (Md.)  115.  See  also  Bradlej 
Joined  from  removing  from  the  prem-  v.  Reed,  1  Plttsb.  (Pa,)  519, 
1KB  a  bnltding  erected  tbereon  by  A  removal,  bj  the  mortgagor's  al- 
btmself,  ir  the  Injunction  is  aougbt  ienee,  of  old  building  planks  and  half- 
br  a  landlord  who  is  not  entitled  to  decayed  fences — the  whole  not  worth 
the  reversion.  Perrinev.  Marsden,  34  over  $50 — was  held  not  to  warrant  the 
Cal.  14.  Issuance  of  an  injunction  egainst  future 

4.  Where  a  lessee  Is  entitled  to  the  waste.     But  In  granting  a  mortgagee's 

oil  or  gas  contained   in,  or  obtainable  prayer  to  enjoin  future  commission  of 

through,  the  land  demised,  equity  has  waste,  the  court  cannot  oust  an  alienee 

jurisdiction  to  restrain  the  lessor  from  of  the  mortgagor.     Coker  v,  Whitlodc, 

drilling  on  the  leasehold,   the   rights  54  Ala.  180. 

granted  to  the  leasee  being  necessarily  A   tiled  ■  bit!  in  equitv  alleging  that 

exclusive,  and  the  damage  to  arise  from  he  had  sold  certain  land  to  B,  taking  a 

the   threatened   waste   being   entirely  mortgagefor  the  purchase-money ;  that 

Incapable  of  measurement  at  law,  even  the  understanding  between  the  parties 

If  not  Irreparable.   Westmoreland,  etc.,  was  that  the  land  was  to  be  sold  out 

Natural  Gas  Co.  v.  De  Witt,  130  Pa.  in  lots  for  building  purposes ;  that,  in- 

St  335.  stead   of  doing  so,   B  was    selling  the 
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allege  or  prove  the  mortgagor's  insolvency;^  nor  is  it  generally 
necessary  to  prove  that  the  injury  threatened  is  literally  irrepar- 
able, it  is  sufficient  if  there  be  no  adequate  remedy  by  an  action 
for  damages  * 

Although  the  commission  of  waste  by  a  mortgagor  in  possession 
will  not  be  enjoined,  unless  the  acts  complained  of  may  so  impair 
the  value  of  the  property  as  to  render  it  insufHcient,  or  of  doubtful 

soil  of  the  land,  and  had  opened   quar-  valuable  pine  timber  on  aald  laiid,coD- 

Hei,   and   wai  diGpoaing   of  the   land  Etltuting  iti   main   Talue,  and   H.  and 

and   Etone  theieon ;  that,  b^  reason  of  bis   cotenants,   who   clatmed   under  a 

this  waste,  the  securitv  of  hiB  mortgage  licenee  from  the  owner  of  the  other 

was   lessened;  end  prayed  for  an  In-  undivided    one-eighth,     entered    into 

junction  to  ataj  this  waste.    A  support-  possession  of  the  land  and  cut  off  most 

ed  his  bill  hy  numerous  affidavits.     B  of  the  timber,  and  threatened  to  cut  oB 

filed  counCcr-afndavItB,  alleging  that  he  and  remove  the  remaining  timber.    In 

wasnotquarrjing  the  land  with  the  in-  an  action  hj  the  mortgagee  to  rettrain 

tentlon  of  committing  waste,  but  that  he  them  from  further  cutting  the  timber 

was  mereljgradingtheFBme,inorder  to  (to  the  destruction  of  the  plaintiff 's  >e- 

make  it  more  suitable  for  disposition  as  curitj).  It  was  held  that  none  of  the 

building  lots.  The  court,  having  found  defendants  had  an  interest  in  the  qua> 

the  facts  as  alleged  hj  A,  granted  the  tion  whether  C.'s  mortgage  to  H.  was  a 

Injunction.     It  was   held  there  was   no  valid  Hen  upon  an  undivided  two-thirdc, 

error  in  the  decree.     Martin's   Appeal  or  onlj  an  undivided  one-eighth  of  the 

(Pa.  1SS7),  9  Atl.  Rep.  490.  land,  and  that  the  mortgagee  was  en- 

paitiM. — The  owner  of  land,  and  the  titled  to  the  injunction  sought,  espe- 

holder    of  a    mortgage    thereon,    are  cially  as  C,  his  mor^gor,  was  shown 

properljF  joined  in  a  suit  for  an  injuac-  to  be  insolvent.     Atkinson  v.  Hewitt, 

lion  to  stay  waste  thereon.     Beebe  v.  ji  Wis.  175. 

Coleman,  S  Paige   (N.  Y.]  391.  Kamoval  of  FlztnMa. —  Fixtnrea  are 

The  mortgagee  of  land  is  the  owner  embraced   in   a   mortgage,  and  a  blU 

of  the  tee,   as   against  the  mortgagor  may  properly    lie   fil«l   by  the   mort- 

and  all  claiming  under  him,  and  is  en-  gagee  for  an  injunction  to  prevent  the 

titled  to  an  injunction  to  prevent  waste  comroission  of  waste  by  their  removaL 

on   the   mortgaged    land.      Nelson   v.  Robinson  v.  Preswick,  3  Edw.  Ch.  (N. 

Plnegar,  30  III.  473.  Y.)  346. 

A  mortgagor  who  is  insolvent  will  1,  Jones    on    Mortgages     (4th  ed.), 

be  restrained  from  committing  waste  i  684;  Dorr  v.  Dudderar,  88  III.  107; 

upon  the  land  mortgaged,  such  as  cut-  Bagnall  v.  Villar,  L.   R.,  ta  Ch.  Dlv. 

ting  of  timber,  where  such  cutting  will  S13;   Karris  v,  Bannon,   78   Ky.  56S; 

render  the  mortgagee's  security  inad-  Scott  v.  Webster,  50  Wia.  53 ;  Taylor 

equate.    Bunker  r.  Locke,  ij  Wis.  70J.  v.  Collins,  51  Wis.  123, 

The  mortgagor  and  his  grantees  may  3.  Kerr  on  Injunctions  (id  ed-!,  PP- 

be    enjoined   from   committing  waste,  16,  17. 

though  not  liable  to  account  in  equity  Dntj  of  KortKaCH. — Itis  not  the  duty 

for  waste  already  committed.      Selden  of  either  a  mortgagee,  or  purchaser  of 

V.  Mann,  1  N.  Y.  Leg.  Obs.  31S.  the  equity  of  redemption  of  a  part  of 

A  mortgagee  may  obtain  an  injunc-  the    land   mortgaged    (although  they 

Hon  to  restrain  waste  by  the  mortgagor,  have  a  right),  to  enjoin  the  committing 

where  it  is  such  waste  as  mav  render  of  waste.     Nor  wilt  the  failure  of  the 

unsafe  the  debt  secured  by  the  mort-  mortgagee  to  enjoin  the  commission  of 

fage.  Gray  v.  Baldwin,  8  Blackf,  any  acts  affecting  the  permanent  value 
Ind.)  164.  of  the  property  mortgaged,  release 
Thedefendant,H.,beingownerof one  from  the  mortgage  the  property  so 
undivided  eighth  part  of  certain  land,  purchased.  Nor  can  the  purchaser 
took  a  tax  deed  of  an  undivided  three-  have  an  account  taken  of  the  deprecia- 
tourths  of  the  same  land,  and  he  quit-  tion  in  the  value  of  the  other  land  em- 
claimed  said  undivided  three-fourths  braced  In  the  mortgage,  and  treat  the 
to  one  C,  who  mortgaged  the  same  to  same  as  a  satisfaction  fro  lamia  of 
one  A.  When  the  mortgage  was  the  mortgage.  Knarr  v.  Conaway,  41 
executed,  there  was  a  large  quantity  of  Ind.  160. 
»S4 


)vGoo'^lc 


WASTE. 


IxEanltr- 


sufficiency,  as  security  for  the  debt,  still  the  value  of  the  property 
should  remain  largely  in  excess  of  the  debt  secured  by  it.* 

The  mortg^or  in  possession  cannot  be  enjoined  from  using  the 
premises  in  the  same  manner  as  they  were  used  before  the  mort- 
gage was  executed  ;  hence  mines  and  mineral  deposits  may  be 
legitimately  worked,*  nursery  stock  sold,'  and  timber  cut  if  a 
license  has  been  given,  either  impliedly  or  expressly  ;*  provided 
in  each  case  the  premises  remain  sufficient  security  for  the  debt. 


1.  Morlarty  v.  AjihworCh,  43  Mlno. 
1;  19  Am,  St.  Rep.  203. 

ThemeaniQK  of  the  term  "insuffi- 
cient security  iseiplsined  in  King  v. 
Smith,  1  Haie  344.  In  this  case,  the 
court,  by  Wigram,  V,  C,  Mud:  "I 
think  the  question  which  must  be  tried 
la,  whether  the  property  the  mortgagee 
takes  M  a  security  i(  sufficient  in  this 
aenae — that  the  tecurity  ia  worth  so 
much  more  than  the  money  advanced 
— that  the  act  of  cutting  timber  is  not 
to  be  considered  at  substantially  im- 
pairing the  value,  which  was  the  basis 
of  the  contract  between  the  parties  at 
the  time  It  was  entered  into." 

The  mortgagor  ia  possession  of  the 
mortgaged  premises,  though  he  may 
exercise  all  acts  of  ownership,  even  to 
the  extent  ol  committing  waste  which 
does  not  impair  the  security,  will, 
nevertheleM,  even  though  the  debt  be 
not  yet  due,  be  restrained  from  such 
unauthorised  actt  of  waste  as  depreci- 
Ktc  the  value  of  the  premises  and  ren- 
der the  security  insufficient.  Cowgill 
V.  Milburn  Land  Co.,  35  N.  J.  £q.  90. 

3.  A  mortgagee  of  an  undivided  in- 
terest In  land  is  not  entitled  to  an 
Injunction  restraining  the  tenants  in 
common  In  possession  of  the  land  from 
removing  the  clay  deposits  thereon, 
where  works  tor  the  manufacture  of 
brick  have  been  constructed,  and  clay 
deposits  worked  before  the  execution 
of  the  mortgage-  Russell  i'.  Merchants' 
Bank,  47  Minn.  3S6. 

But  a  quarry  company  will  be  re- 
strained from  removing  or  disposing  of 
stone  quarried  on  the  mortgaged  lands 
after  a  decree  of  foreclosure.  Ameri- 
can Trust  Co.  V.  North  Belleville 
Quarry  Co.,  31  N.  I.  Eq.  89. 

8.  Hamilton  v.  Austin,  36  Hun  (N. 

y.)  138. 

But  the  removal  of  growing  nursery 
stock  may  be  enjoined,  if  there  is  an 
averment  of  the  mortgagor's  insolven- 
cy.    Robinson  v.  Russell,  14  Cal.  467. 

4.  Whether  the  cutting  of  wood  and 
timber  is  wrongful  or  not  depends  upon 


the  question  whether  a  licence  has 
been  given,  or  may  be  implied ;  and 
this  is  a  question  for  the  jury.  Searle 
V.  Sawyer,  irj  Mass.  491 ;  34  Am.  Rep. 
AJj;  Smith  V.  Moore,  11  N.  H.  55; 
Page  V.  Robinson,  10  Gush.  (Mass.)  99. 

A  mortgage  of  land,  given  as  securi- 
ty with  a  note  payable  in  wood,  pro- 
vided that  the  mortgagor  was  "  not  to 
cut  woQfl  or  timber  upon  the  said  es- 
tate, except  for  the  pavment  of  said 
note,  to  reduce  the  value  below  the 
amount  secured  with  interest  annual- 
ly." It  was  held  that  the  mortgagor 
had  the  right  to  cut  timber  to  any  ex- 
tent, even  after  a  breach  of  the  condi- 
tion of  the  mortgage,  provided  he  did 
not  so  strip  the  land  as  to  leave  It  of 
less  value  than  the  amount  then  due 
upon  the  note.  Ingell  v.  Fay,  iia 
Mass.  4S1. 

A  tar^e  tract  of  pine  land  owned  in 
connection  with  a  glass  factory,  for  the 
ordinary  uses  and  purposes  of  which 
the  owner  from  time  lo  time  cut  wood 
from  the  pine  land,  was  mortgaged. 
After  the  mortgage  was  given,  ft  fire 
swept  over  a  large  portion  of  the  tract, 
killing  the  timber  standing  on  it.  The 
mortgagors  commenced  cutting  down 
the  burnt  timber,  proposing  lo  cut  it 
all  down,  alleging  that  it  was  necessary 
to  do  so,  as  well  to  save  the  wood  from 
rotting,  as  for  the  permanent  benefit  of 
the  estate  in  reference  to  new  growth. 
The  mortgagees  filed  a  bill  to  restrain 
the  mortgagors  from  cutting  down  or 
removing  from  the  prcmiaes^any  wood 
or  timber  growing  thereon,  or  from  re- 
moving from  the  premises  any  of  the 
wood  or  timber  already  cut  down,  and 
from  committing  any  other  waste. 
They  obtained  an  injunction.  The  bill 
did  not  pray  a  foreclosure ;  the  whole 
money  not  being  then  payable.  On 
answer  stating  the  fact  as  lo  the  burn- 
ing and  the  propriety  of  felling  the 
burnt  timber,  and  offering  to  give  other 
security  for  an  amount  equal  to  the 
value  of  the  burnt  wood  which  the 
mortgagors  proposed  to  cut,  a  reference 
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The  mortgi^r  may  be  enjoined  from  committing  waste  poid- 

ing  a  bill  for  foreclosure,*  after  a  decree  has  been  entered,*  or  eron 
after  a  sale  of  the  premises.* 

(1)  Waste  by  Moktgagbb  in  FossKsaioK.— A  mortgagee  in  po^ 
session  with  a  sufficient  security  may  be  enjoined  by  the  mort- 
gagor from  committing  waste.*  The  mortgagor  may  also  enjoin 
the  vendee  of  his  equity  of  redemption  from  committing  waste,* 
unless  it  is  done  under  a  special  license.* 

(f)  Tmdor  ud  Ymim. — The  same  principles  which  apply  in  re. 
spect  to  injunctions  against  waste  committed  by  a  mortgagor  in 

WM   ordered   to  iscertaln  Euch  vmlue,  (trained  from  committing  wute.  Pbn- 

wlth  a  view  to  directing  luch  securltv  nix  v.  Ciark,  6  N.  J.  Eq.  447. 

to  be  given.    In  this  cue,  it  vru  said,  W.  told  and  conTer«d  a  tract  of  land 

bjr  the  chancellor,  that  If  a  large  pro-  to  H.,  and  tookadeed  of  trmttoaecur* 

portion  In  value  of  pinewoodland,mort-  certain  note*  given  for  tbe  parchaie- 

gaged,  be  burnt  over,  and  it  be  proper,  monej.     Default  was  made  in  the  pij- 

to  lave  the  burnt  wood  from   ratting  ment  of  the  notes,  and  during  the  pend- 

and  for  the  permanent  benefit  of  the  encj   of  an  advertisement   oi  aale  by 

estate  in  reference  to  the  new  growth,  the  truitee,  H.,   tlie    mor^agor,  con- 

thst  the  burnt  wood  be  cut  off,  the  land  fc««ed  a  judgment  to  hla  Hither,  who 

being  worth  but  little  without  wood  on  atlemard  bought  the  mortgaged  piem- 

It,  It   would   be   right  that   the   burnt  Ises  at  the  trustee's  sale,  but  rrfuscd  to 

wood  so  cut  should  be  applied  towards  naj  for  them,  because  he  claimed  tHle 

paying  the   mortgage.     Brick  v.  Get-  bj  virtue    of  the   confession  of  }udg- 

sinzer,  5  N.  J.  Eq.  391.  ment     Upon  a  bill,  filed  by  thetnittee, 

1.  Pending  a  bill  to  foreclose  amort-  setting  forth  these  (act*,  and  alleging 

gage  against   the   mortgagor  and   his  that  the  mortgagor  was  Insolvent  and 

grantee  In  fee,  the  grantee  sold  standing  had  been  allowing  the   farm    to   nn 

timber  on  the  land ;  an  injunction  was  down,  and  wascultivatlngit  Inawxste- 

granted  against  the  mortgagor  and  ills  ful  and  destructive   manner,  a  proper 

grantee,  but    was    refused   a*   against  case  was  presented  for  tbe  ai^tointmMit 

the  purchasers,  tbey  not  being  parties  ol  a  special  receiver  to  take  charge  of 

to  the  bill,  and  having  a  right  to  be  thepropertv  until  theconflictlngclaims 

beard.     Van    Derveer   v,   Tallman,    i  could  be  siljusted.     Duntap  v.  Hedect, 

H.I.  Eq.9.  3iW.  Va.287. 

where,  duiing  the  pendency  ot  an  *.  Mitchell  v.  Amador  Canal,  etc, 

action  to  foreclose  a  mortgage,  waste  Is  Co.,  75  Cal.  464;   Farrant  t>.  Lovel,  j 

being   committed    on    the   mortgaged  Atk.  733;  Hardy  v.  Reeves,  4  Ves.  479; 

premises  hy  the  cutting  down  and  re-  Sandoo  v.  Hooper,  6  Beav.  346;  14  L. 

moval  of  timber  thereon,  an  order  may  J.  Cb.  130. 

be  obtained,  under   JVrw    Tori   Code  B.  It   seems  that  a   tuortgagor,  who 

.  Civ.  Proc,  §  1681,  to  restrain  the  com-  has  sold  his  equilr  of   redempdon  in 

mission  of  further  waste,  but  not  to  re-  the  mortgaged  premises  without  tak- 

strain  the  disposition   of  the  timber  or  ing  any  indemnity  against  his  liability 

wood   already    cut.    especially    where  upon  his  bond,  can  have  an  injunction 

there  is  no  allegation  that  the  parties  against  hla  vendee  to  stav  waste,  on  the 

removing  it  are  insolvent.    Trustees  of  ground  that  he  would   be   answerable 

Episcopate  v.  Matteaon,  13   N.  Y.  St-  for  the  amount  of  the  mortgage  wfaid) 

Rep.  370.  the   proc^eeds  ot  the   sale   of  the  land 

3.  A  mortgagor  In  possession,  com-  micht  fail  to  satisfy.  Hurst  v.  Elliott, 
tnltting  waste  after  a  decree  of  fore-  jiHuncN.  Y.)  373;  Brumley  r.  Fan- 
closure  has  been  rendered,  but  before  ning,  i  Johns.  Cb.  (N.  Y.)  501. 
It  has  tieen  executed,  may  be  restrained  S.  But  the  mortgagor  cannot  restrain 
by  injunction.  Malone  v.  Marriott,  64  the  vendee  of  the  mortgaged  premises, 
Ala.  486.  If  the  tatter  buys  in  relianceuponanoial 

B.  After  a  sate  of  mortgaged  prem-  license  to  cut  timber,  and  proceeds  to 

Ises  under  decree  and   execution,  tbe  cut  it  in  accordance  with  tbe  license, 

mortgagor    in    possession  will  be  re-  Hurst  n.  Elliott,  51  Hun  (N.  Y.)  373. 
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possesion,  are  also  applicable  as  between  a  purchaser  who  has  ob< 
taincd  possession  before  the  payment  of  the  purchase-money, 
and  the  vendor.^ 

But  the  vendor  is  not  entitled  to  an  injunction,  if  the  waste 
alleged  does  not  impair  the  security  of  the  vendee  ;»  or  is  justi- 
fied by  good  husbandry  ;*  or  by  special  agreement  between  the 

1,  Crockford  v.  Alexander,  ij   Ves.  and  removing  timber,  the  court  maj 

138;  CaMmajor  v.  Strode,  i    Sim.  &  grant   an   InjuDctlon    to  reetrain  the 

Stu.  381 ;  Pctley  v.  EaBtern  CountleB  commlasion  of  such  waste,  and  appoint 

R.  Co.,  S  Sim.  ^83 ;  Webiter  v.  South-  ■  receiver  to  take  charge  and  poasee- 

CMlero  R.  Co^  i  Stm.  N.  S.  37a.    A  lion  of  the  land.    McCaslIn  ».  State, 

vender   who   retaini  title   as   tecurltj  44  Ind.  iji. 

for  the  purchaie-tnone]',  ma^  have  the  A  court  of  equltj  will  not  permit  a 

purchaser  enjoined  from  cutting  timber  vendee  of  land  in  posiession,  with  the 

on   the   land.     Moses   v.  Johnson,   88  bulk  of  the  purchase-money  due  and 

Ala.  517 ;  16  Am.  St.  Rep.  58.  unpaid,  to  diminish  the  security  of  his 

Id  an  action  to  foreclose  •  contract  vendor  by  cutting-  and  removing  tim- 

fbr  the  purchase  of  land,  an  injunction  her  from  the  land.     Bradley  v.   Reed, 

may  issue    gainst   the   purchaser   to  a  Flttsb.  (Pa.)  519. 

ErerenttheremoTalof structureswhlch  1.  An   Injunction   to   stay  waste,  at 

ave  become  a  part  of  the  realty,  with-  the  Instance  of  a  vendor  in  fee,  against 

out  showing  the  purchaser's  insolvency,  his  vendee,  will  not  be  allowed,  unless 

TaylorK.  CoiUnB,  51  Wis.  123.  he  brings  suit  to  subject  the  land  to 

Voidable  Oontraet  of   Bale. — An   In-  his  lien  for  the  purchase- money,  and 

junction  was  granted  restntining  waste  charges   the    defendant   with    acts   of 

on  a  farm  conveyed  by  the  complain-  waste  calculated  to  render  the  land  an 

ant  to  the  defendant,  on  a  bill  alleg-  incomplete  securfty  for  the  amount  due 

iug  that  a  deed  was  procured   bj  the  him.     Scott  v.  Wharton,  1  Hen.  ft  M. 

defendant  from  the  complainant  by  nn-  (Va.)  35. 

due  means,  the  complainant  being  ad-  Where  a  vendor  received  part  of  the 

dieted   to  intemperance,   and   praying  purchase -money,  put  the  purchaser  In 

that  the  deed  might  be  declared  void ;  possession,  and  retained  the  legal  title, 

and   after  answer,  the  injunction  was  and  then  the  purchaser,  in  the  absence 

retained    to    the    hearing.     Staats    v.  of  an  agreement  with  the  vendor,  built 

Freeman,  6  N.  J.  Eq.  490.  houses  on  the  land  and  sold  them  to  a 

An  injunction  to  stay  waste  ought  third  person  to  t>e  removed.  It  was  held 

to   be  granted  to  a  vendor  against  a  that,  in  the  absence  of  proof  that  the 

vendee,  to  whom  he  has  sold  a  tract  of  vendor's   security  would   be  impaired 

land  in  fee  simple,  retaining  the  title  by  the  removal,  such  removal   would 

as  a  security  for  the   purchase-money,  not  be  enjoined  at  his  Instance.    Miller 

who  brings  his  suit  to  subject  the  land  v.  Waddingham,  91  Cal.  377. 

to  the  payment  of  the  purchase -money.  An  owner  of  land,  who  contracted  to 

and    the    bill    charges   the  defendant  sell  the  same  to  a  purchaser  who  caused 

with  cutting  timber  on  the  land  in  a  houses  to  be  built  thereon,  under  an 

manner  calculated  to  render  it  an  in-  agreement  with  the  building  contractor 

competent  security  for  the  payment  of  that  he  should  own  them  until  paid  for, 

the  purchase- money.     In  such  a  bill, It  cannot  maintain  an  injunction  forwaste 

Is  not  necessary  to  allege  the  Insolvency  aeainst  the  vendee  of  the   contractor, 

of  the  defendant.     Core  v.  Bell,  ao  W.  after    such   vendee   has   removed   the 

Va.  174.  bouses   from   the   premises  on  to  the 

In  a  suit  by  the  vendor  In  a  contract  street,  although  when  deprived  of  the 

for  the  sale  of  land,  to  foreclose  the  buildings  the  land  constitutes  insuffi- 

Interest  of  the  purchaser,  to  recover  a  cient  security  for  the  money  still  due 

judgment  for  the  debt,  and  to  subject  the  owner  upon   his  contract   for  tlte 

the  interest  of  the  purchaser  to  sale,  sale  of  the  land.     Stowell  v.  Waddlng- 

where  the  vendee   is   insolvent,   Is   In  bam,  100  Cal,  7. 

possession,  has  committed  waste,  and  1.   Where  a  vendor  of  land  remained 

threatens    to    materially     impair    the  In  possession  for  a  time,  by  agreement, 

value  of  the  property  by  cutting  down  and  cleared  a  portion  of  the  land,  and 
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vendor  and  vendee,*  Likewise,  the  vendee  may  enjoin  the  vendor 
who  remains  in  possession  from  committing  waste.* 

(h)  Ifar*  foMMwr  or  Tittputu — (See  also  infra,  this  title,  WAo  May 
Commit  Waste — Mere  Possessor  or  Trespasser').  —  The  owner  ol 
premises  is  entitled  to  an  injunction  to  restrain  the  commission  of 
waste  by  one  who  is  a  stranger  or  trespasser ,■ 

But  under  a  statute  giving  the  remedy  of  injunction  for  waste 
committed,  acts  of  waste,  and  not  merely  of  nj^ed  trespass,  must 
be  alleged  and  proved.'* 

•old  the  tlmbn-  cut  thereon,  It  was  held  the   removal  of  trcei.      Holmberg  ■a. 

that  he  was  not  cbaTgeable,  in  favor  of  Johaaon,  45  Kan.  197. 

the  vendee,  either  with  the  waste  or  the  >.  The  cutting  down  of  trees  along  ■ 

value  of  the  timber,  such  clearing  being  river  bank  fronting  one's  premisei.  bj 

reasonable,  and  in  accordance  with  the  which  hii  property  is  protected  from 

OMge  of  the  country.     Craw lej  t>.  Tim ■  the    encroachment*    of    the  water.  Is 

berlake,  3  Ired.  Eq.  (N.  Car.)  ifxa.  waate   destructive   of  the   Inberituce, 

1.  Under  a  contract  for  the  sale  and  and  will  be  enjoined,  auch  waste  being 

purchase   of    land,   bj   which   tfine   \%  committed  bj  parties  who  were  with' 

given  for  the  paymcntof  the  purchase-  out   right    or    title    to    the    premiaei. 

inonej,  and  the  purchaser  is  to  have  Scudder   v.   Trenton    Delaware  Fall* 

the  poseession  of  the  premises  In  the  Co.,  i  N.  J.  Eq.  694. ;  33  Ajd.  Dec.  756. 

meantime,  Che  court  will  not  grant  an  A  bill  in  equltj  was  filed  bj  teoaoU 

Injunction  to   prevent    the    purchaser  in   fee,   alleging   chat   the  defendants, 

from  cutting  timber,  where  it  is  sttpU'  confederating   together,   entered  upon 

laled   in  the  contract  of  sale  that  he  their  land,  cut  down  largequantitlesof 

should  be  allowed  to  convert  the  timber  wood,  quarried  large  quantities  of  lime- 

upon  the  premises  into  lumber,  for  the  stone,   are   continuing    to  do   so,  and 

pavment  of  the  purchase -monej,   and  design  to  remove  the  same;  and  that 

there  is  no  allegation  In  the  bill,  nor  they  have  instituted  actions  of  treapatt 

proof,  that  Che  land  would  not  be  an  quart  elausum  frtgit  ioc  i\iK  said  acts, 

adequate  security  for  the  payment  of  which  arc  now  pending ;  but  they  did 

the  purchase -money   without  the  tim-  not  allege  that  the  trespaM  was  to  Uie 

ber.     Van   Wyck  v.   Alliger,  6  Barb,  destruction  of  the  inheritance,  or  Ibe 

(N.  Y.)  J07.  mischieflrreparable.norstate  such  tarts 

Where,  by  A's  contract  of  sale  to  B,  as  would  show  that  the  apprcheosioa 

B  is  to  have  possession  of  the  land  and  of  further   acts   of   trespasa   was  well 

the  use  of  a  mill  thereon,  and  Che  right  founded;   nor  did  they   charge  insot- 

to  fell  timber  to  a  certain  limit,  B  Is  not,  vency  in  the  defendants.     It  was  held 

on  a  strict  foreclosure  of  the  contract,  thaCanlnjunction  would  not  be  granted, 

liable  for  the  use  of  the  mill  or  for  the  upon   such  a   bill,   to   restrain  furlbtr 

timber  cut  according  to  the  contract,  acts  of  trespass  or  waste.     Hamilton  v. 

but  is  liable  in  damages  for  all  timber  Ely,  4  Gill  (Md.)  34. 

cut  in  excess  of  the  contract,  except  so  An  injunction  may  issue  to  restrain 

far  as  the  proceeds  of  such  timber  have  the  destruction  of  an  osage  hedge  fence, 

been  paid  upon   Che  contract.     But  C,  by  a  stranger  to  Che  inheritance.   Sapp 

an   equitable   mortgagee  of  B,  is  not  ■d.  Roberts,  18  Neb.  399. 

liable  for  any  waste  committed  by  B  One  owning  to  the  center  of  a  bayiMi 

before   C   took  possession    under    the  may  maintain  a  bill  for  an  injunctkn 

mortgage,   though    before    that    time,  against  one  who,   claiming   under  an 

having    the    legal  title,   he    had    exe-  agreement  with  the  plaintiff's  grantor, 

cuted  a  lease  Co  B,  this  never  having  obstructs  the  bayou  by  nsing  it  as  a 

been  acted  upon.     Hoile  v.  Bailey,  58  booming  ground  for  saw  logs.    Turner 

Wis.  434.  ti.  Holland,  54  Mich.  300. 

3.  A  purchaser  who  pays  part  of  the  Persons   who  have  removed  timber 

purchase -money  down,  the  vendor  re-  from  lands  can  be  compelled  to  aceonnt 

malning  in  possession,  for  the  purpose  for   that   taken,  and   can   be  enjoined 

of  using  the  land  for  a  term  of  years,  is  from  removing  the  remainder.     Porch 

entitled   to  an   injunction  against   the  u.  Frees,  18  N.  ].  Eq.  104- 

commission  of  waste  by  quarrying  or  4.  A    complaint    which   discloMs  • 
SB8 
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(l)  T«uuu  in  4MtlU«d  Tm. — Although  a  devisee  in  fee,  subject  to 
an  executory  devise  over,  is  not  impeachable  for  waste,  he  may  be 
restrained  by  injunction  from  committing  equitable  waste,* 

(i)  Tu  IMia^vMU. — The  statutes  of  some  states  provide  that 
governmental  officials  may  sue  out  an  injunction  to  prevent  the 
commission  of  waste  on  lands  on  which  the  taxes  are  delinquent,* 

(k)  lodgMMt  iMitOT. — If  the  land  of  an  insolvent  debtor  has  been 
attached  in  a  suit  at  law,  the  debtor  may  be  enjoined  from  the 
commission  of  waste  during  the  pendency  of  the  suit.'  The  statutes 
of  some  states  give  to  the  holder  of  a  certificate  of  sale  of  lands 
upon  execution,  the  right  to  enjoin  the  commission  of  waste  upon 
the  premises  covered  by  the  lien  of  the  judgment,*  but  this  right 
appears  to  exist  at  common  law,  irrespective  of  statutory  pro- 


mere  nsked  treipaii,  bjr  one  id  do  war  ).  Camp  f.  Bates,  ii  Coon,  ji ;   tj 

related  to  the  title  or  poeaeMion,  is  bad.  Am.  Dec.  707. 

lender  V.  Hall.  69  Wis.  336.  4.  Boyd  v.   Hojl,  s  Paige   (N.   Y.) 

A  bill  for  an  injunction  to  restrain  65;  Bank  of  Utica  v.Messereau,  7  Paige 

waste,  all cg>n|{   that  a  treapasaer  was  (N.  Y.)  517;  Talbot  v.  Chamberlin,  3 

about  to  commit  irreparable  injury  bj  Paige  ([^  Y.)  219, 

boxing  and   w orli in g  turpentine  trees,  Where  a  judgment  ii  a  lien  upon  one 

and    bj   cutting   timber    and    making  piece   of  land   only,  and   from    which 

staTcs  on  land  fit  only  to  be  cultivated  alone  satisfaction  can  be  obtained  (the 

forthcie  products,  without  an  averment  judgment    debtor     being    dead),    and 

of  the  defendant's  Insolvencj,  will  be  where   such  land   is  inadequate  secu- 

dismissed  on  motion.     Gause   v.   Per-  ritj  for  the  paj'ment  of  the  judgment, 

kins,  3  Jonea  Eq.  (N.Car.)  i77i69  Am,  a  person  in   possession   of  sucn   land 

Dec.  73^,  maj  be  restrained  from  the  commlssiott 

1.  Turner  v.   Wright,  39  L.  J.  Ch.  of  waste  thereon,  by  cutting  and  re- 

G98;  a  De  G.  F.  St  J.  334;  6  Jur.  N.  S.  moving  timber  and  wood,  where  such 

809;  8  W.  R.  675 ;  Faraijcw  v.  Green,  acl«  diminish  the  value  of   the  prem- 

108  N.   Car.   339.     See,  coalra,    Mat-  Ises,  and  thereby  Impair  the  only  «ecu- 

Ihews  V.  Hudson,   8t  Ga.  tio;  ta  Am.  rity  the  creditor  has  for  payment  of  hi* 

St.  Rep.  305.  dent.     Vandemark  v.  Schoonmaker,  9 

8.  Under  AfickigaH  Pub.  Acts  1889,  llun  (N.  Y.}  16. 
act  313,  providingthata  township  treas'  6.  A  purchaEer  of  land  at  a  sheriff's 
urer*'»ha1i  be  entitled  to  an  injunction  to  sale,  the  sale  having  not  been  returned, 
restrain  waste"on  landprincipally  tbIu-  nor  a  legal  title  acquired,  has  never- 
able  for  its  timber,  when  its  owner  neg-  theless  a  remedy  by  injunction  to  star 
lecttor  refuses  to  pay  any  tax  assessed  waste  of  the  premises  purchased, 
thereon,  it  is  no  defense  that  the  tax  Thompson  v.  Lynam,  i  Del.  Ch.  64. 
can  be  collected  by  other  proceas;  that  But  the  patty  committing  the  waste 
the  owner  does  not  intend  to  commit  is  not  liable  in  equity  to  account  for 
waste;  and  that,  should  waite  be  com-  waste  committed  prior  to  a  purchase 
mitted,  the  land  would  still  be  sulG-  of  the  premises,  by  a  judgment  creditor 
ciently  valuable  to  pay  the  tax.  Ross-  who  had  obtained  an  injunction  to  pre- 
man  V.  Adams,  91  Mich.  69.  vent  the   commission    of   waste,   and 

Under     the      aforesaid     statute,    a  pending  the  injunction,  purchased  the 

bill  may  be   Sled   for  such  injunction,  premises  at  a  sheriff's  sale  in  execution 

against  one  who  refuses  to  pay  taxes  of  the  judgment,  for  title  at  the  time  of 

when  lawfully   demanded,  at  any  time  the  commission  of  waste  is  regarded  as 

after  such  refusal,  though  the  tax  list  necessary  to  sustaia  a  right  to  an  ac- 

may  still  be  in  the  hands  of  the  township  counting  in  equity.     Hughlett  v.   Har- 

treasurer,  and  the  defendant  may  have  rls,  i  Del.  Ch.  349. 

until  he  has  returned  the  tax  roll    to  In  1S44,  A  took  possession   of  land 


nty  treasurer  within  which  to     under  a  patent  and  held  exclusive  poa- 
Catdwell  v.  Ward,  S3  Mich.  13.       seaiion  thereof,  and  paid  the  taxes  for 
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The  judgment  debtor  and  preferred  judgment  creditors  may 
also  be  enjoined  from  the  removal  of  fixtures  from  the  insolvent 

debtor's  premises,  at  the  suit  of  another  judgment  creditor  whose 
rights  are  thus  sought  to  be  defrauded.* 

more   than   the   statutorj   period,   the  not  itund  In  the  light  either  of  mort- 

county  record  ibowing  no  other  claim  gage«s    or    mortgagora    (who  are  en- 

totheland.     In  i38i,  after  the  land  had  titled   to   Injunctive   relief  to  prettnc 

been  purchased  and  paid  for  at  a  ju-  their  security};  and  Ihat,  therefore,  ai 

dicial  sale  from  A,  the  defendant,  B  en-  the  statutes  of  Wisconsin  did  not  then 

tered  forcibtj,  under  claim  oi  (itle  under  authorize  such  a  proceeding  in  behalf 

an  older  patent,  and  committed  waste  of  the  holder  of  a  certificate  of  sale,  an 

thereon.   It  was  held  that  the  purchaser  injunction  would  not  be  granted, 

was  entitled  to  a  perpetual  Injunction  But  an  opposite  courae  of  reasoning 

restraining  waste,     Basore  v,  Henkel,  waa  adopted   in    Camp    t:    Batet,  ii 

81  Va.  474.  Conn.  51;  17  Am.  Dec.  707.  in  which 

In  Jones  v.  Britton,  103  N.  Car.  166,  It  waste   on   the   lands  of    an   insolrent 

was  licid  that  a  iudement  is  a  iien  upon  debtor  was  enjoined  bj  an  attachiDg 

land  to  which  the  debtor  Is  entitled   as  creditor.     The  court,  hj  Willlami,  C. 

a  homestead,  under  the  law  of  North  J.,  said  :  "  The  case,  in  principle,  seeiM 

Carolina,   and    when   the  land  is  not  much  like  that  of  a  mortgage.   In  both 

worth  more  than  (1,000,  and  much  of  cases  the  land  is  appropriated  aa  sent- 

its  value  consists  in  timlier  trees,  the  ritj  for  the  del>t.     In  both  cftKt  the 

debtor,  or  other  person   to  whom  he  creditor  has  the  right  to  take  the  land, 

has  sold  them,   may  be  enjoined  from  or  resort  to  other  property,  if  il  can  be 

cutting  luch  trees  for  profit     In  this  found.     In  both  casea  the  debtor  dmt 

case,  the  court,  by  Merrimon,  J.,  said :  remove   the   iien   by  payment  of  Ihe 

"  Obviously  the  creditor  having  such  debt.     In   t>oth   cases  the  debtor  tarj 

lien  is  entitled  to  have  the  property  to  deny  or  disprove  the  exlateoce  of  the 

which  it  attacheti  protected  against  the  debt.    Why,  then,  should  not  a  court  ol 

destruction    or    unreuEonable    impair-  chancer^  have  the  same  power  to  pre- 

ment  of  it  prejudicial  to  that  lien.     As  vent  waste  upon  this  property,  in  the 

it  cannot  l>e  enforced  while  the  exemp-  one  case  an  well  aa  the  other?'  II  it  is 

tion  of  the  property  from  sale  lasts,  the  done  in  the  one  case,  that  the  security 

property    will    be    properly  protected  given  by  the  party  should  not  be  de- 

during  that  time,  so  that  the  creditor  stroyed,  It  should  be  done  in  the  other, 

may,  in  the  end,  have  the  l>enelit  of  his  that    the    security  given   by   the  law 

lien.     A  court  of  equity  will  not  hesf-  should   not  be  destroyed.     Sureiy  Hit 

tate.  In  a  proper  case,  to  interfere  by  law  must  be  as  anxious  to  guantiliom 

Injunction,  or  in  any  other  proper  way,  enactments,  as   the  provkions  of  Ibe 

for  such  purpose.  Otherwise,  the  c red-  parties  themselves." 

itor  would  have  no  remedy  during  the  1.   Witmer's  Appeal,  45  Pa.  St.  455; 

exemption.     Webb    v.    Boyle,    63   N.  84   Am,   Dec.  505,     Iq   this  case,  the 

Car.   171;   Gordon  v.  Lowther,  75  N,  court,  by    Woodward,  J.,  said:  "The 

Car.  1^;  Braewell  v.Morehead,  Busb.  other    argument  of    the   plaintiffi  in 

Eq.  (NT  Car.)  36;  57  Am.   Dec.  586;  error  Is  akin  to  the  former,  that  before 

Camp  V.  Bates,  11  Conn.  51 ;   37  Am,  a  creditor  can  question  the  di^»OEitlon 

Dec.  707."  of  a  debtor's  property,  he  must  bare 

Per  Contra. — In   Law   v.   Wilgees,  5  completed   his  tiUe  by  judgment  and 

BiSE.   (U.   S.)    13,    it    was    held    that,  execution.     This  is  true  aa  to  pencma 

under   the    Wisconsin    Rev.    Stat,    of  property,  and  for  this  t«ason,  that  Ibe 

1S49,  the  holder  of  a  certificate  of  sale  execution  only,  and  not  the  judgmenl, 

of  land  on  execution  cannot  maintain  a  Is   a   lien   on   chattels.  •English  catei 

bill  to  restrain  waste.    The  case  was  were  cited  to  show  that  it  Ie  tme  alM 

decided  on  the  ground  that  a  judgment  aa  to  real  estate  in  England,  and  for 

creditor  or  attaching   creditor  has  no  precisely  the  same  reason,  that  a  judg- 

title  to  the  land ;  that  the  holder  of  a  ment  there  U  no  lien  on  land.    It  is  the 

certificate  of  purchase  has  no  right  or  execution  which  eatabliahes  the  Itf*l 

title  to  the  possession  of  land  until  he  relation  between  the  creditor  and  the 

obtains  his  deed,  alter  the  expiration  of  debtor's  land,  as  here  it  Is  the  execution 

the  time  for  redemption;  that  they  do  which    eatabliahes    the   legal  relatioii 
»40 


)vGoo'^lc 


xhb^m.  waste.  IB  ■tiitr. 

(l)  OspilLiite. — An  injunction  may  be  had  by  the  lord  of  a  manor 
to  restrain  copyholders  from  the  commission  of  waste,  a  forfeiture 
at  law  being  in  many  cases  a  very  inadequate  remedy.* 

(m)  ifnalalpaUtj. — An  injunction  will  be  granted  against  a  city  to 
restrain  it  from  using  rock  on  land  granted  to  it  merely  as  a  right 
of  way.* 

(a)  Ixintrix. — An  executrix  who  is  the  principal  legatee,  and  is 
authorized  to  use  and  occupy  the  premises  until  she  shall  make  a 
sale  thereof,  for  the  payment  of  her  own  and  minor  legacies,  will 
not  be  enjoined  from  committing  waste,  since  the  minor  l^;actes 
can  be  secured  by  an  accounting!* 

b.  Accounting. — In  all  cases  in  which  a  bill  for  an  injunction 
will  lie  to  restrain  future  waste,  a  court  of  equity,  upon  the  ground 
of  preventing  a  multiplicity  of  suits,  will  give  an  account  of  past 
waste.'*  But  if  the  party  committing  waste  has  parted  with  his 
estate,  or  for  any  other  reason  there  happens  to  be  nothing  09 
which  an  injunction  can  operate,  and  complete  relief  can  be  had 
in  an  action  at  law,  a  bill  for  an  account  will  not  lie,  as  a  general 
rule.^  But  if  the  waste  is  of  such  a  kind  that  an  action  at  law 
will  not  afford  adequate  relief,  equity  will  give  the  remedy  of  an 
account,  even  if  an  injunction  may  not  be  had.* 

The  account  is  limited  to  moneys  actually  received  and  profits 
actually  made  by  the  tenant  committing  the  waste ;  there  can  be 
no  account  in  respect  of  acts  unattended  by  profit.' 

A  bill  for  an  accounting  must  charge  waste  and  pray  for  relief 

between  the  creditor  and  the  debtor's  lattona  of  the  cotenants,  beln^  i«i 
g^oods.  But  our  atatutea  brln^f  judg-  gtntrit,  demand  It,  «•  where  one  of 
ment  creditors,  aa  the  contract  of  the  tcnanti  In  common  majr  be  In  a 
mortgage  brings  mortgagee*,  into  di-  position  to  appropriate  the  whole  profita 
rcct  rektion  with  the  dcbtot'a  lands,  of  the  eatate  to  hii  own  individual  use. 
and  because  the  law  creates  the  rela-  McCord  v.  Oakland  Quicksilver  Min. 
Hon,  equity  will  protect  it—will  pro-  Co.,  64  Gal.  134;  49  Am.  Rep.  666.  In 
tect  it,  not  from  auch  reasonable  use  this  case,  a  rebate  was  allowed  to  the 
and  enjoyment  of  the  lands  bj  the  defendant  tenant  for  bujlug  in  an  out- 
owner  as  are  usually  Incident  to  unin-  standing  title  because  it  was  necessary 
cumbered  ownership,  but  will  protect  lo  protect  the  common  posaeasion. 
U  from  such  wanton  and  injurious  act*  A  decree  for  an  account  of  timber 
as  are  of  the  nature  of  waste."  wUi  be  made  against  the  assets  of  a 

1.  Richards  v.  Noble,  sMeriv.  673.  ramalndermanln  fee,  who  colludes  with 

S.  Smith  v.  Rome,  19  Ga.  89 ;  63  Am.  the  tenant  for  life  in  cutting  timber  be- 

Dec.  198.  fore  the  birth  of  a  contingent  remain- 

S.  Keller  v.  Ogsbury,  131  N.  Y.  361.  dennan.    Garth  v.  Cotton,  3  Atk.  751 ; 

4.  Jesus   College   -v.  Bloom,  3   Atk.  t  Ves.  514;  Dick.  183. 

363 ;  Parrott  v.  Falmer,  3  M.  &  K,  l^a.  In  cases  of  equitable  waste,  a  bill  for 

B.  Llppincott  o.  Barton,  43  N.  J.  £q.  an  account  will  lie  against   the  assets 

373;  Jesus  College  v.   Bloom,  3  Atk.  of  a  deceased    wronedoer,  though  an 

363 ;  Smith  i>.  Cooke,  3  Atk.  381 ;  Gent  Injunction  cannot  be  had.     Lansoowue 

■V.   Harrison,  Johns.   J17;  Pultener  v.  i>.  l-ansdownc,  i   Madd.  73;  Leeds  v. 

Warren,  6  Ves.  89 ;  Gricrson  v.  Eyre,  Amherst,  1  Ph.  117;  Morris  f.  Morris, 

9  Ve*.  346  ;  Parrott  v.  Palmer,  3  M.  &  3  De  G.  ft  J.  333;  Blake  v.  Petera,   1 

K.633.  be  G.  J.  &S.34S- 

•.  An  accounting  will  be  granted  in  T.  Lree  -a.  Alston,  i  Ves.  Jr. 78;  Col> 

ft  case  where  an  action  to  stay  waste  burn  v.  Simms,  3  Hare,  560;  Powell  o. 

and  recover  damages  falls,  if  the  re-  Aiken,  4  K.  &  J.  343. 
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WASTE.  imUdiT. 

against  it,  or  evidence  of  waste  may  be  disregarded,  and  no  recorery 
for  it  had  under  that  bill.* 

(l)  Who  Entitled  to — (a)  Ttunt  In  Oommos. — TTie  proper  remedy 
(or  a  tenant  in  common,  whose  cotenant  has  wasted  the  estate, 
but  not  wasted  it  to  destruction,  is  a  bill  in  equity  for  an  account .• 

(k)  kmm  BamalBdwouA  for  Lite. — A  mesne  remainderman  for  life, 
although  entitled  to  an  injunction  to  protect  his  enjoyment,  has 
not  such  an  interest  as  to  enable  him  to  call  for  an  account.' 

(•)  BzwMtor. — An  executor  cannot  maintain  a  bill  for  account  if 
an  injunction  will  not  lie,  so  that  the  account  may  be  incidental 
to  it.* 

(d)  Vtpxm  er  DnliM. — A  sole  legatee  or  devisee  is  entitled  to  relief 
by  an  accounting,  for  the  commission  of  waste  on  the  premises 
devised.* 

(•)  TMunt  far  Ub.— A  tenant  for  life  is  also  liable  to  an  account 
for  waste.* 


1.  Graham  v.  T^rce,  9  Gratt.  (Va.)    injured  the  remainder,  he  will  be  guillj 
o  Am.  Dec.  658-  of  wa»te,  and  liable  ' 


3.  Darden  v.  Cowpei,  7  Jones  (N.  equity.  Johnson  v.  Johni 
;ar,)  jio;  75  Am.  Dec  461;  McCord  Eq.  (S,  Car.)  377;  ag  Am.  I 
'.  Oakland  Quicksilver  Min.  Co.,   64  .      In  ablllag^nsta  life  tenant,forwaite 


';■« 


.,;  49  Am.  Rep.  686;  Co.   Lltt  of  timber,  it  19  no  justificaUon  tbtlfire- 

lartjn  It.  Knowlej'S,  8  T.  R.  145;  wood  and   timber   were   furnished  bf 

Dcniier  v.  Bates,  4  Y.  &  C.  183.  him  for  the  farm,  from  other  premiMi; 

>.  Plgot  V.  Bullock,  I  Ves.  Jr.  479;  3  but  In  an  account  dccieed  agalnit  him 

Bro.  C.  C.  589.  for  such  waste,  he  may  be  allowed  la 

4.  IJlppincott  V.  Barton,  43  N.  J.  Eq.  miilgation  for  what  he  so  fumisbtd. 
Sarlea  i\  Sarles,  3  Sandf.  Ch.  (N.  Y.) 
60T.     But    Phillips   f.   Allen,  7  Allen 

.      ,  (Mass.]  1 15,  holds  that  a  tenant  for  lite 

■gainst  the  lurvtvlng  husband,  for  an  is   liable   to  account  for  the  value  ot 

account    of    waste   committed    during  trees  wrongfully  cut  bj  him  from  the 

coverture,  by  the   removal   of   houses  estate,   with   interest    from    the   time 

(rom   his   wife's   land  to  his  own,  the  when  theywere  cutjand  isnotentilled, 

complainant  succeeds  only  to  the  rights  when  held  to  account  for  their  value,  to 

of  the  wife,  and  can  recover  only  the  deduct   sums   expended   in   procuring 

damages    which  accrued   to  her;   the  from  other  sources  wood  to  be  used  lor 

Indirect  injury  to  adjacent  river  lands  fuel   upon   the  premises,  and  the  fact 

belonging  to  the  complainant  himself,  that  the  new  growth  upon  the  land  it 

which  were  not  suitable  for  residence  or  as  valuable  as  the  Increased  growth  ot 

cultivation,  is  not  an  element  for  the  re-  the  trees  which  were  cut  would  hsvt 

coveryof damages;  the  houses  having  been  is  Immaterial.    Here  the  court, tty 

been  removed  with  the  consent  of  the  Dewey,  I.,  said  :  "  It  the  partyelectslo 

wife,  the  measure  of  damages  is  not  the  supply    himself    with    firewood  from 

valueofche  houses,  but  the  actual  Injur/  other  sources,  he  waives  all  claim  for 

to  the   land,  that  is,  the  difference  in  its  any  supply  for  the  time  being  from  the 

market  value  before  and  after  the  re-  premises.     Finding  no  necessity  to  ate 

moval.  Stoudenmire  v.  De  Bardelaben,  the  same,  or  preferring  to  be  supplied 

8j  Ala.  Sj.  elsewhere,  his  right  to  firebote  for  that 

6.  Where   a  tenant  in   common,  by  period  Is  lost.     All,  therefore,  that  be 

cutting  down  and  clearing  woodland  cuts  and  carries  from  the  premises  sod 

beyond  his  interest,  has  greatly  injured  sells  is  without  right,  and  he  Is  charge- 

the  interest  of  his  cotenant,  he  is  liable  able   therefor.     The  result  is,  that  no 

for  waste  ;  and  where  a  tenant  for  life  deduction  can  be  made  from  the  etci- 

cuts  down  more  than  is  necessary  for  mated  damages  for  wood  obtained  bj 

the  enjoyment  of  hla  estate,  and  has  the  tenant  from  other  sources." 
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WATERCOURSES, 


WATBaCOmtSES.— (See  also  ACCRETION,  vol.  I ,  p.  1 36  :  BoOM 
Companies,  vol.  2,  p.  469 ;  Boundaries,  vol.  2,  p.  495 ;  Bridges, 
vol.  2,  p.  540 ;  Dam,  vol.  4,  p.  971 ;  Drains  and  Sewers,  vol.  6, 
p.  2  ;  Eminent  Domain,  vol,  6,  p.  509;  Ferries,  vol.  7,  p.  941 ; 
FISH  AND  Fisheries,  vol.  8,  p.  23  ;  Floods,  vol.  8,  p.  07  ;  Ice 
AND  Ice  Companies,  vol.  9,  p.  852 ;  Injunctions,  vol.  10,  p.  842 ; 
Irrigation,  vol.  11,  p.  846;  Lakes  and  Ponds,  vol,  12,  p.  610; 
Navigable  Waters,  vol.  16,  p.  236;  Prescription,  vol.  19,  pp. 
20,  27;  Surface  Waters,  vol.  24,  p.  896;  Underground 
Waters,  vol.  27,  p.  423 ;  Water  Works  and  Water  Com- 
PANIES,  vol.  29 ;  Wharves.) 


.  Nature  0f,^^. 
I.  Bxtenl  of.  949. 
a.  In  Gtneral,  949. 
«,  As   lo  Quantity  of   Water 
Used,  953. 
(1)  For  Domeitic  Purposes, 


953' 


(J)  >br  Non-rifar 


\-  ?5S' 


e.  As  to  Mode  of  Use,  9^5, 
(l)  Detention  and  Obstruc- 
tion of  the  F'leTv,qsS- 
(a)  in  General,  955, 
(ft)  By  Dams,  957. 
(e)  By      Smbanimentt, 

903- 
(rf)  By      Bridges     and 
Culverts,  966. 
(3)  Pollution,  y&i, 

(a)   /n  General,  968. 
,  (ft)  By     Factories     and 
Mills,  97a, 
(c)  By     Discharge      of 

Stwage,  974. 
{d)  By  Mining  Ofera- 

tions,  977. 
{<r)   Other  Causes,  978. 
(3)  Diversion,  978. 

Co)  In  General,  978. 
(ft)  Mode  of  Diversion, 

(<)  By  Change  of  Chan- 
nel. 982. 
(rf)  Measure    of   Dam- 
ages, 983. 
d.  Rights  in   Bed  of  Stream, 
984. 
ni.  Bffectof  Prior  Appropriation,  984. 
1.  Common-La-w  Rule,  9S4. 
a.  Doctrine  in  Pacific  States,!^, 
a.  In  General,  087. 
ft.  To    Wkat    Lands    and    to 
Whom  AfflieabU,  990. 


e.  HoTv  Effectuated,  99I. 
d.  Extent  of  Right,  995. 
*,  Change  of  Place  or   Use  of 

the  Affrofriation,  998. 
/.  Transfer  of  Right.  ,fy}. 
g.  How    Lest — Abandonment, 

h.  Prior  Affrofiriator  as  Ri' 
farian  Owner,  looi. 
IV.  RlfhtB  Acquired  by  PrcBcriptlon. 
tool. 

I.  General  Prineifles,  M»3. 
3.  Essentials   to   Acquisition   bv, 
1005. 

a.  Adverse  Use,  1005. 
ft.  Continuous  Use,  1009. 

3.  Extent    of    Right    Acquired 

4.  How  Lost,  1017. 

V.  RigbtB    Acquired     b;     Expreas 
Agreement,  1010. 
I.  In  General,  1020, 
a.  Parol     Agreement  —  License, 

3.  Grant  and  Reservation,  I0]6. 

4.  Covenants — Heal,  1033, 

5.  Construction,  1034. 

VI.  Righta  of  Tenanu  in  Common, 
1037. 
VII.  Artiflcial  WatercourSM,  1039. 
t.  In  General,  1039. 
a.  Canals,  104a. 

a.  AnthoritationandConstruc- 

b.  Power  to  Enact  Tolls,  1045. 

c.  Dutv  and  Liability  of  Own- 
ers, 1047. 

(i)  In  General,  1047. 

(2)  As  to  Bridges,  1049. 

(3)  As  to  Navigation,  1050. 

d.  Lease    of   Surjlfu    Water, 

e.  Admiralty   JurisdicHoM 

f.  Abandonment,  1054. 
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DeflnlUon.  IVA  TERCO  URSES. 

L  SsranTIOV. — A  watercourse  is  a  stream  of  water  usually  flow- 
ing in  a  definite  channel  having  a  bed  and  sides,  or  banks,  and 
discharging  itself  into  some  other  stream  or  body  of  water.'  The 
flow  of  water  need  not  be  constant,  but  must  be  something  mote 
than  mere  surface  drainage  occasioned  by  extraordinary  causes; 
there  must  be  substantial  indications  of  the  existence  of  a  stream, 
which  is  ordinarily  a  moving  body  of  water.* 

1.  In  Angell   on  Wttercourses  (7th  158;   Chicago,  etc.,  R.  Co.  f.  Motnnr, 

ed.),  §  4t  this  definition  ii  given:     "A  42    Kati.   339;   Gillett  v.  Johnaon,  jo 

watercourse  consilts  of  bed,  banks  and  Conn.  180. 

water;  yet  the  water  need  notflow  con-  The  word  watercourse  Is  applied 
tinually,  and  there  are  many  water-  only  to  inland  waters,  which  are  corn- 
courses  whicharesometlmes  dry.  There  tnonly  denominated  rivere,  riTolets,  or 
Is,  however,  a  distinction  to  betaken  in  brooks,  according  to  their  magnitude; 
law  between  a  regular  Sowing  stream  as  defined  in  law  it  means  a  living 
of '  water,  which  at  certain  seaaons  is  stream  with  defined  banks  and  channels, 
dried  up,  and  those  occasional  bursts  of  not  necessarily  running  all  the  Ume  but 
water,  which,  in  times  of  freshet,  or  coming  from  more  permanent  source* 
melting  of  ice  and  snow,  descend  from  than  mere  surface  water.  Joliet,  etc, 
the  hllU  and  inundate  the  country.  To  R.  Co.  v.  Mealy,  94  III.  416.  Gillett  v. 
maintain  the  right  to  a  watercourse  or  JohnsoD,  30  Conn.  180. 
brook,  It  must  be  made  to  appear  that  A  river  Is  a  considerable  stream  of 
the  water  usually  Sows  in  a  certain  water  that  has  a  current  of  its  own, 
direction  and  by  a  regular  channel,  flowing  from  a  high  level,  which  comll- 
wlth  iMnks  or  sides.  It  need  not  be  tutes  it  from  Its  source  to  its  moutb. 
shown  to  Sow  continually,  as  stated  The  Garden  City,  16  Fed.  Rep.  766. 
above,  and  it  mar  at  times  be  dry ;  but  "  It  (s  a  river  or  watercourse  from 
it  must  have  a  well-defined  and  substan-  the  point  where  the  water  comes  to 
tial  existence.  A  mere  right  of  drain-  the  surface  andbegins  to  flow  inachan- 
age  over  the  general  surface  of  land  nel,  until  it  mixes  with  the  sea,  arm  of 
is  very  different  from  the  right  to  the  the  sea,  lake,  or  other  water.  It  m»j 
flow  of  a  stream  or  brook  across  the  sometime)  be  dry,  but  In  order  to  he 
premises  of  another."  This  deflnition  within  the  above  deflnitlon  it  must  ap- 
lias  been  approved  in  Hoyt  v.  Hudson,  pear  that  ttie  water  usually  flowa  In  a 
37  Wis.  656;  9  Am.  Rep.  473,  and  many  particular  direction  and  has  a  regular 
later  cases.  channel,  with   beds,   banks   or  sides." 

t.  Weis  'c.  Madison,  75  Ind.  341 ;  39  Uudden  v.  Clutton   Union,  1  H.  &  N. 

Am.  Rep.  135;  Schlichter  v.  Fhllllpy,  637. 

67  Ind.  loi;   Rice   *.  EvansviUe,   108  In  Jcfferg  r.  Jeffers,  107  N.  Y.6si,s 

Ind.  7  ;  58  Am.  Rep.  33  ;  Hill  v.  Cin-  watercourse  Is  deflned  as  a  living  stream 

-' '-'   -*'    R.  Co.,  109  Ind.  511;  Rob-  with  defined  banks  and  channels, not 


inson  11.  Shanks,  118  Ind.  133;  Benson  necessarily  running  all  the  time,  but 

■B.   Connors,  63  Iowa  670;   Luther   v.  fed   from  other   and  more  pemai     ' 

Wlnnislmmet  Co.,  9  Cuah.(Maa».)  171;  source*  than  mere  surface  water. 

Dickinson  i'.  Worcester,  7  Allen  (Mass.)  A  spring  on  the  defendant's  land,  sil- 

19;  Parks  V.   Newburyport,    10   Gray  teen  rods  from  the  land  of  the  plaintiff, 

(Mass.)    38;    Aahley    v.  Wolcott,    11  supplied  a  small  stream  of  water  that 

Gush.  (Mass.)  193 ;  Stanchfield  v.  New-  ran  to  the  plaintifT's  land;  the  water, 

ton,  143  Maee.  no;  Munkersv.  Kansas  as  it  came  from  the  spring,  being  sulE- 

City,  etc..  R.  Co.,  60  Mo.  334;  Imler  u.  ctent  to  fill  a  half-inch  pipe:,  and  the 

Springfield,  55  Mo.  119;  17  Am.  Rep.  Sow  being  constant  and  nearly  uniform, 

64s;    Morrison   u,   Bucksport   67   Me.  except  Inrerydry  timeB,  when  it  failed 

353;  Greeler -[>.  Maine  Cent.  R.  Co.,  53  to   run.     For  seven   rods   the  stresm 

Me.  100;  Shields!'.  Arndt,  4N.J.Eq.  descended   rapidly.  In   a   vrell-delined 

Eulrich  V.  Richter,  41   Wis.  318;  course,  to  a  piece  of  marshy  ground, 

Tor  1'.  Vaughn,  29  Wis.  514;  Eulrich  where  it  spread  so  that  Its  flow  was 

Richter,  37  Wis.  ai6;  Barnes  f .  Sa-  slight,  and  not  sufficient  to  break  Ibe 


^...._ „. 

bron,   10   Nev.   119;   Spangler  n.   San     turf,tK]twasgenerall7Ruflicienttofi>na 
Francisco,  84  Cal.  13;  18  Am.  St  Rep.    acontinuous  sluggish  currentaloagihe 
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Where  water  has  a  definite  source,  as  a  spring,  and  takes  a 
definite  channel,  it  is  a  watercourse,  and  the  size  and  length 
of  the  stream    are  immaterial.*     It  is  a  watercourse  from  its 


•urface  in 
watering   p. 
line.     TiiiB 

lawt 


D&tural  depression,  to  a 

ce   within   the   plaintilf's 

'as  held  to  be   a   water- 

within  the  meaning  attached  in 

that  term.    Gillett  v.  Johnson,  30 


Depressions  in  the  soil,  to  which  the 
■urface  water  from  adjacent  lands  na- 
turally UnJs  its  WSJ  and  Is  discharged 
Into  tome  natural  outlet,  are  not  there- 
br  made  watercourses.  Barkle^  v. 
Wilcoi,  86  N.  Y.  140;  40  Am.  Dec. 
519;  Chicago,  etc.,  R.  Co.  v.  Morrow, 
4a  Kan.  339. 

A   mere   ravine   In   which   grass   Is     cannot  01 
grown  and  hay  cut,  and  through  which     less    the 
mere  surface  water  flows  during  a  por-     the  cut  * 
tion  of  the  jeax  in  consequence  of  lain 
and  the   melllng   of   snow,   without  a 
regular  ravine  or  bank,  Is  not  a  water- 
course.     Shields   V.    Arndt,    4    N.  J. 
Eq.  346. 

So,  in  Wagner  v.  Long  Island  R. 
Co.,  5  Thomp.  St  C.  {N.  Y.)  163,  it  was 
held  that  water  flowing  through  a  hol- 
low or  ravine  onl^  in  times  of  rain  or 
melting  of  snow,  was  not,  In  contem- 
plation ol  law,  a  watercourse.  See  also 
Hoyt  I'.  Hudson,  37  Wis.  656;  9  Am, 
Rep.  473- 

In  Murphey  v.  Wilmington,  1;  Del. 
Ch.  a8i.lt  was  held  that  a  small  stream, 
which  passed  through  a  city  in  an  ad- 
verse course,  collected  foulmatter  from 
manufactories  and  dwellings,  and  there- 
fore  beine  prejudicial    to   the   public 


A  claim  by  the  owner  of  a  copper 
mine  to  sink  pits  on  bis  own  land,  to 
fill  such  pits  with  iron,  and  to  cover 
the  same  with  water  pumped  from  the 
mine,  for  the  purpose  of  precipitating 
copper  contained  in  such  water,  and 
afterward  to  let  olf  such  water  impreg- 
nated with  metallic  aubslances  into  a 
watercourse  upon  the  land  of  another, 
is  a  claim  of  a  watercourse  within  the 
act  aforesaid.  Wright  v.  Williams,  i 
M.  &  W.  77. 

The  right  to  the  flow  of  water  along 
an  artificial  cut,  over  the  soil  of  another, 
cannot  be  acquired  under  this  act,  un- 
rcumstances  under  which 
made  show  that  it  was  in- 
tended to  be  of  a  permanent  character. 
Gaved  v.  Martyn,  19  C.  B.  N.  S.  732. 

Blnleaway. — A  sluiceway  between  the 

Carts  of  a  bridge  extending  above,  be- 
iw,  and  between  the  filling  bj  which 
fiats  have  been  reclaimed,  through 
which  the  tide  eblis  and  flows,  but 
which  has  no  water  In  it  at  low  tide.  It 
not  a  watercourse,  which  can  be  the 
baslB  of  riparian  rights.  Chamberlain 
Ti.  Hcmmlngway  (Conn.),33L.R.A.45. 
Frlvata  BtTMuni. — A  stream  of  water 
which  is  not  Eusceptible  of  use  as  a 
highway  in  its  natural  state,  is  ab- 
solutely private,  and  though  made  float- 
able by  the  owner  by  artiticial  means,  it 
is  not  subject  to  public  use.  Wads- 
worth  V.  Smith,  II  Me.  378;  26  Am. 
Dec.  515;  Hubbard  v.  Bell,  54  111.  1:11; 
5  Am.  Rep.  98.  But  If  suflicie  " 
lari  -  -  - 


large  to  be  of  public 


1  transport- 


diversion  of  a  natural  watercourse  In  ing  property,  they  are  highways 

such  sense  as   to  debar  the  city   from  which  the  public  nave  a  common  right 

the   right  to  straighten  the  course  of  in  subservience   to  which  the  private 

such  stream  and  conduct  it  In  a  covered  ownership  of  the  soil  is  to  be  enjoyed. 


In  England,  to  constitute  a  water- 
course in  which  rights  may  be  acquired 
by  user,  under  3  and  3  William  IV., 
ch.  71,  i  1,  the  flow  of  the  water  mutt 
possess  that  unity  of  character  which, 
though  on  one  person's  land,  can  be 
Identified  with  that  on  his  neighbor's 
land.  Briscoe  v.  Drougth,  1 1  Ir.  C.  L.  R. 
350.  Water  passing  from  the  opening  ha' 
of  a  canal  lock  does  not  constitute 
the    I 


Palmer  u.  Mulligan, 3  Cal.  [N.  Y.)  307; 
3  Am.  Dec.  270;  Hooker  v.  Cummings, 
ao  Johns.  (N,  Y.)90;  ii  Am.  Dec,  249. 
t.  Pyle   V.  Richards,   17   Neb.   180; 
Hlnkle  c.  Avery    [Iowa,  1893),   55   N. 
W.  Rep.  77;  VanOrsdol  v.   Burling- 
ton, etc.,  R.  Co.,  j6  Iowa  470;   Union 
Pac.  R.  Co.  V.  Dyche,  31  Kan.  lio. 
The  right  of  the  owner  of  land  to 
~    ~  a  well-defined  watercourse  con- 
to  flow,  does  not  depend  upon  the 


:  wlthiD  the  meaning  of  length  of  the  stream  above  him,  r 
the  act.  Staffordshire  Canal  Co.  v.  his  right  affected  by  the  fact  that  the 
Birmingham  Canal  Co.,  L.  R.,  i  H.  source  of  the  stream  it  a  spring  upon 
L.  Gas.  354;  35  L.  J.  Ch.  757.  the  adjoining  land  of  another,  nor  Is  it 

aS  C.  of  L,— 60  04S 
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source  ;*  and  if  lost  in  a  swamp  or  lake,  and  for  a  time  spread 
over  a  meadow,  it  is  still  a  watercourse  if  it  emerges  therefrom 
and  can  be  identified  as  the  same  stream.' 

The  presence  or  absence  of  spring  water  is  not  the  decisive  test 
of  a  watercourse ;"  but  where  water,  owing  to  the  hilly  or  moun- 
tainous condition  of  the  country,  accumulates  in  large  quantities 
from  the  rain  and  melting  snow,  and  at  regular  seasons  descends 
through  long  gullies  or  ravines,  and  in  its  llow  carves  a  distinct 
and  well-defined  channel  which  bears  the  unmistakable  impressof 
the  frequent  action  of  running  water,  and  through  which  it  has 
flowed  from  time  immemorial,  such  a  stream  is  considered  a 
watercourse* 

material    to   trace   the  source   of  the  rod*  in  like  manner,  and  then  began  lo 

spring  itself,  in  an   action  to   restrain  flow  again  in  a  defined  channel,  which 

iuch   diversion.     Chauvet   v.    Hill,  93  conducted  it  Into  a  river.     It  was  btid 

Cat.  407.  that  the  brook  did  not  cease  to  b«  1 

A  creek  which  has  a  chantiel  one  natural  wattrcourBc  on  ihe  plsintiS't 
half  mile  long,  with  a  definite  bed  and  land,  and  that  he  could  mainUin  tbe 
banks  of  varying  width  and  depth,  action.  Chapman,  C.  J.,  said :  "  II  the 
through  which  water  is  conveyed  and  whole  of  the  stream  had  aunk  into  de- 
discharged  into  low  lands  adjacent  to  a  lendant'g  soil,  and  none  would  mniin 
running  stream,  though  it  be  drj  most  to  pass  into  the  plaiqtiff 's  land  eictpt 
of  the  time,  but  running  when  there  is  under  the  surface,  it  would  have  ceued 
water  to  be  carried  off  bj'  It,  was  held  to  be  a  watercourse,  and  the  plaintiff 
to  be  a  watercourse,  with  all  the  inci-  would  have  had  no  right  to  iL"  See 
dents  thereof,  Ferris  ti.  Wellborn,  64  also  Broadbent  v.  RamibothiLiii,  n 
Miss.  19.  Eich.  601. 

1.  Dudden  v.  Cluttoa  Union,  i  H.  &  In  Spelman  v.  Portage,4t  Wis.  144, 

N.  627.     In  this  case,  Martin,  B^  said  :  the   streams   held   to  be  wateicotinei 

"  A'  river  begins  at  its  source,  when  it  were  across  the  low  grounds  of  conad- 

comee  to  the  surface,  and  the  owner  of  erable  extent  between  two  rivers.  They 

the  land  on  which  it  rises  cannot  mo-  had  no  well-defined  channels  or  baoks, 

nopolize  all  the  waters  at  the  source,  so  but  spread  widelj  over  the  intervering 

as  to  prevent  its  reaching  the  lands  of  ground.     Thej  came  from  one  unquea- 

other  proprietors   lower  down."     See  tionable  watercourse  and   passed  inta 

also  Wood  1!.  Waud,  %  Bich.  74S.  another,   and,  therefore,  did   not  low 

A  body  of  water  lying  below  the  their  character  as  watercourses  by  past- 
outlet  of  a  lake,  through  which  the  ing  and  spreading  over  intervening 
waters  of  the  lake  pass,  and  in  which  low  grounds.  See  also  Mohr  i>,  Gault, 
there  is  a  steady  and  uniform  current,  10  Wis.  513;  78  Am.  Dec.  687. 
1«  a  river.  State  v.  Gilmanton,  14  N.  S.  Kelly  v.  Dunning,  39  N.  J.  Eq. 
H.  467.  483 ;  Eulrich  V.  Richter,  41  Wis.  3M1. 

3.  Briscoe  I'.  Drought.  11   Ir,  C.  L.  4.  Simmons  v.  Winters,  at   Oiegiw 

R.  2.!;o;Ca8er.   Hoffman,  84  Wis.  438;  35 ;  Earl  1..  DeHart,  u  N.  J.  Eq.  ^; 

Robinson   v.    Shanks,    118   Ind.    125;  72    Am.   Dec.   395;    M'Clure   v.  Red 

Munkrea  v.  Kansas  City,  etc.,  R.  Co.,  wing,  28  Minn.  1&6;  West  v.  Taylor, 

72  Mo.  514.  16  Oregon  171;  Lambert  v.  Alcorn,  144 

In  Macomber  v.  Godfrey,  loS  Mass.  111.  313:  Peck  v,  Herrington,  109  JIL 
319;  II  Am.  Rep.  349,  in  an  action  for  61 1 ;  cfi  Am.  Rep.  637;  Rhoads  i'.  David- 
diverting  a  brook  from  the  plalntiif't  helser.  133  Pa.  St.  136;  19  Am.  SL 
land,  it  appeared  that,  at  a  point  onthe  Rep.  630;  Conniff  i;.  San  Frandsco,ti7 
defendant's  !and  below  the  place  of  Gal.  45;  Wharton  *,  Stevens  (Iowa), 
the  alleged  diversion,  the  water  ceased  15  L.  R.  A.  630. 

to  flow  between  defined  banks,  spread  In  Earl  v.  DeHart,  11  N.  J.  Eq.  a8o; 

Itself   out  several  rods   wide,  and  ran  fi  Am.  Dec.  395,  the  Chancellor  said: 

so,   over    the   surface  of    the  ground,  "A  watercourse    is    defined  to  be  'a 

fT^  lonri  channel  or  canal  for  the  conveyance  of 
water,  particularly  in  draining  lands.' 
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n.  BiPABiAM  SUHTS — 1.  Vfttnn  of. — Riparian  rights  to  be  con- 
sidered here  are  the  correlative  rights  of  adjoining  proprietors  upon 
the  banks  of  watercourses  with  respect  to  the  waters  thereof.* 
These  rights  are  incident  to  the  ownership  of  the  banks  of  the 
watercourses,  and  it  is  necessary  to  the  existence  of  a  riparian 
right  that  the  land  should  be  in  contact  with  the  flow  of  the 
stream  ^  but  lateral  contact  is  as  good  as  vertical  so  far  as  concerns 

It  maj  be  natural,  as  when  It  is  made  but  that  there  must  be  a  neceBsily  for 
by  the  natural  flow  of  the  water,  the  flow  over  this  depreBsion,  in  order 
cauied  br  the  general  euperficies  of  the  to  prevent  the  flooding  of  a  considera- 
■urrounding  land  from  which  the  water  ble  body  of  land;  there  must  be  a  die- 
is  collected  Into  one  channel,  or  It  may  tinct  channel  with  well-defined  banks, 
be  artificial,  as  In  the  case  of  a  ditch  or  cut  through  the  turf  and  into  the  boII 
other  artiflcial  means,  used  to  divert  by  the  flowing  of  the  water,  the  bed  of 
the  water  from  its  natural  channel  or  a  stream,  or  something  which  will 
to  carry  It  from  lowlands  from  which  present  casually  to  every  eye  the  un- 
it will  not  flow,  in  consequence  of  the  mistakable  evidences  of  running  water. 
Btura!  formation  of  the  surrounding  I.  In  Stockport  Water  Worka  Co.  v. 


land.     It  is  an  ancient  watercourse,   If  Potter,  3  H.  &  C.  326,  Pollock,  J.,  said: 

the  channel  through  which  it  naturally  "The  rights  which  the  riparian  propri- 

runs  has  existed  from  time  immemorl-  etor  has  with  respect  to  water  are  en- 

at.     Whether  It  Is  entitled  to  be  called  Cirely  derived  from   his   possession   of 

an  ancient  walercourse,  and,  as  such,  land  abutting  on  the  river;  if  he  grants 

legal  rights  can  be  acquired  and  lost  in  away  a  portion  of  his  land  so  abutting, 

it,  does  not  depend  upon   the  quantity  then  the  grantee  becomes  the  riparian 

of  water  it  discharges.     Many  ancient  proprietor  and  has  the  same  rights." 

streams  of  water,  which,  if  dammed  off,  In     Bardwell    v.    Ames,    Z3     Pick. 

would  inundate  a  large  region  of  coun-  (Mass.)  333,  Shaw,  C,  J.,  defines  a  ri- 

try,  are  dry  for  a  great  portion  of  the  parian  owner  as  follows:  "  By  this  des- 

year."  See  alto,  as  adopting  thisdcfini-  ignatton  I  understand  an  owner  of  land 

tlon,  McKinlej  v.  Chosen  Freeholders  bounding  generally  upon  a  stream  of 

of  Union  Co.,  sgN.J.Eq.  171;  Bowlsbj  water,  and,  as  such,  having  a  qualified 

V.  Speer,  31  N.  J.  L.  351 ;  86  Am.  Dec.  property   in  the  soil  to  the  thread  of 

316.     So,  In    Palmer    v.    Waddell,  33  the  stream,  with  the  privileges  annexed 

Kan.  353,  It  was  held  that  where  sur-  thereto  by  law." 

face  water,  having  no   definite  source,  S.  Miner  i>.Gi1mour,  13  Moore  P.  C. 

ia  supplied  from   falling  rain  and  the  C.  131;  Chasemore  r.  Richards,  7  H.L. 

nnelting  snow  from  a  hilly  region,  and,  Cas.  349;  Jones  v.  Johnston,  18  How. 

owing  to  the  natural  formation  of  the  [U.  S.)  150;  Johnston  v.  Jones,  i  Black 

surface  of  the  ground,  is  forced  to  seek  (U.  S.)  309;  Lake   Superior  Land  Co. 

an  outlet  through  a  gorge  or  ravine,  v.  Emerson,  38  Minn.  406;  8  Am.  St 

and  by  its  flow  assumes  a  definite  form  Rep.  679. 

or  natural  channel,  escaping  through  A  canal  company  owning  a  strip  of 
such  channel  regularly  during  the  land  along  the  banks  of  a  streaia,  con- 
spring  months  of  every  year  and  In  tiguous  to  and  touching  the  flow  of  the 
•easons  of  heavy  rains,  this  having  stream,  is  a  riparian  proprietor  upon 
been  always  the  case  as  far  as  the  the  stream,  although  the  mere  right  of 
memory  of  man  runs,  such  an  accus-  way  along  the  bank  would  not  make 
tomed  channel  may  fairly  be  said  to  him  such  a  proprietor.  Indianapolis 
possess  the  attributes  of  a  natural  Water  Co.  i>,  American  Strawboard 
-watercourse,  Co.,  53  Fed.  Rep.  970. 

But  In  GIbbs  V.  Williams,  35  Kan.  Riparian  rights  are  an  appurtenance 
314,  it  was  held  that  in  order  to  create  to  the  land,  running  with  It  as  a  cor- 
the  exception  in  the  above  case,  it  was  poreal  hereditament.  They  may  be 
not  sufficient  that  the  conformation  of  segregated  by  grant  or  condemnation, 
the  surface  be  such  that  water  falling  or  extinguished  by  prescription,  but 
on  a  large  tract  of  land  naturally  flows  cannot  be  defeated  by  simple  appro- 
upon  and  over  a  depression,  which  prlation.  Alta  Land,  etc,  Co.  v.  Han- 
would  have  been  the  end  of  that  tract,  cock,  85  Cal.  319;  so  Am.  St.  Rep.  317, 
947 
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these  rights.*  Owners  of  land  in  the  neighborhood,  but  not 
upon  the  line  of  a  watercourse,  have  no  right  to  invoke  the  rules 
of  law  applicable  to  those  who  have  easements  as  riparian  owners.' 
One  entitled  to  the  exclusive  possession  of  land  abutting  on  a 
watercourse,  although  he  does  not  own  the  fee,  is  entitled  to  en- 
joy riparian  rights  incident  to  the  land.'  The  mere  grant  of  a 
right  of  way  along  the  banks  of  a  stream  will  not  deprive  the 
grantor  of  his  riparian  rights,*  nor  confer  any  on  the  grantee,'  al- 
though it  seems  that  the  dedication  of  a  strip  of  land,  along  the 
banks  of  a  watercourse,  for  a  street  or  public  highway,  confers  upon 
the  public  equal  rights  with  the  owner  of  the  soil.® 

As  stated  above,  the  rights  of  riparian  owners  exist,  not  by 
virtue  of  a  presumed  grant  or  long  acquiescence,  but  exjurenalura, 
as  incident  or  appurtenant  to  the  land  through  which  the  water 
flows  ;  they  are  vested  rights,  and  even  before  they  have  been  in 

1.  In  Lyon   v.  Fiahmongen'  Co.,  L.  BtreBin,  depends,  not  upon  nitnre,  bat 

R.,  1  App.  Cas.  68l,  Lord  Selden  said  :  upon  grant  or  presumption." 

"  Th«  nghls  of  a  riparian  owner,  so  far  VIio   Ar«   Vot   Blparlui  Owsm.— A 

as  they   relate  to  any  natural  stream,  mere  possessor  of  unsurveyed  govern- 

exist  yurf  nalarix,  because  hU  land  has,  ment  land  has  no  riparian  rights  to  the 

by    nature,    the    advantage   of   being  useofastreani  of  waterflowlng  througb 

washed  by  the  stream.     I  am  unable  to  It.     Lake  v.  ToUes,  8  Nev.  aSj. 

Bee  why  the  law  did  not  recognize  and  A  mere  intruder  on  land  )■  Itmitei] 

allow    (he   course   of  nature   in  every  to  his  actual  possession,  and  the  righli 

part  of  the  same  stream.    .     .     .     With  of  riparian  proprietors  do  not  attach  to 

respect  to  the  ownership  of  the  bed  of  him.     Watkins  v.  Holman,  i6  Pet  (U. 

the  river,  this  cannot   be   the   natural  S.)  21;. 

foundation  of  riparian  rights  propprly  I.  Schlag  v.  Jones,  131  Pa.  St  6a. 

so-called,  bpcause  the  word  riparian  is  S.  Hanford  r.  St.  Paul,  etc.,  R.  Co, 

relative  to  the  bank,  and  not  the  bed,  of  43  Minn.  104. 

the  stream  ;  and  the  connection,  when  It  4.  Indianapolis  Water  Co.  r.  Ameil- 

eiists,   of  property  on   the  bank  with  can  Strawboard  Co..  53  Fed,  Rep. 974; 

property  in  the  bed  of  the  stream,  de-  Hagan  t>.  Campbell,  S  Port  (Ala.)  9; 

pends.  not  upon  nature,  but  upon  grant  33  Am,  Dec.  267. 

or   presumption  of  law.     .     .     .     The  In  the  absence  of  any  rescrration  or 

title  to  the  soil  constituting  the  bed  of  incom[iatible  grant,  the  laying  out  of 

a  river  does  not  carry  with  it  any  ei-  ■  street  in  front  of  uplands  does  not  de- 

clusive  right  of  property  in  the  running  prive  the  owner  of  his  general  riparita 

water  of  a  stream,  which  can  only  be  rights.     Prior  ».Com«tock,i7R.l.i. 

appropriated  by  severance,  and  may  be  B;  Potter  v.  Indiana,  etc.,  R.  Co«9S 

lawfully   to  appropriated  hy  eveiyone  Mich.  389. 

having  a  right  of  access  to  it,     It  is,  of  S.  New  Orleans  v.  U.  S„  10  Pel.  (U. 

course,  necessary  for  the  existence  of  a  S.)  661 ;  St.  Paul,  etc.,  R.  Co.  t'.  Sehar- 

riparian  right  that  the  land  should  be  meier,  7  Wall.   (U.   S.)  371;   New  Or- 

in  contact  vrith  the  fiow  of  the  stream,  leans   Water  Works  Co.   v.  Ernst,  31 

but   lateral   contact   Is    as  good,  Juri  Fed.  Rep.  $\  Godfrey  v.  Alton,  11  111. 

nalura,  as  vertical."  19.     But  see  Brisblne  o.  St  Paul,  etc. 

So,  in    Indianapolis   Water  Co.   -v.  R.  Co.,  23  Minn.  114. 

American    Strawboard    Co.,    53    Fed.  In  Potomac  Steamboat  Co.  v.  L'H)er 

Rep.  974,  it  was  said  that,  "the  owner-  Potomac    Steamboat   Co.,   109  (J.  S. 

ship  of  the  bed  of  the  river  is  not  the  671,  the  fee   of  the  street  wai  in  the 

foundation  of  riparian  rights  properly  United  Statei. 

■O'called,    because  the   word   riparian  In  Barney  v.  Keokuk,  94  U.  S.  314, 

is  relative  to  the  bank,  and  not  to  the  It  was  held  that  a  street  bordering  os 

t>ed,of  the  Gtream;  and  the  connection,  the  river  must  be  regarded  as  intended 

when    it    exists,   of    property   on   the  to  be  used  for  purposes  of  access  to  Ibe 

banks  with  property  In  the  bed  of  the  river  and  the  easy  accommodation  of 
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any  way  exercised  will  be  recognized  and  protected  by  law.'  Such 
rights  are  not  lost  by  nonuser :  it  is  not  nonuser  by  the  owner,  but 
the  adverse  enjoyment  by  another,  which  destroys  the  right.* 

2.  Extent  of — a.  In  General. — The  rights  of  riparian  proprie- 
tors are  correlative ;  that  is,  the  right  of  each  proprietor  to  the 
use  and  enjoyment  of  the  water  in  running  streams  is  not  abso- 
lute and  exclusive,  but  is  subject  to  similar  rights  in  all  the  other 
proprietors  along  the  stream,'  save  when  qualified  by  grant  or 


communicitlon  in  auch  connection,  to 
be  used  hy  the  public  In  contradlclion 
to  the  exclusive  rights  of  one  claiming 
riparian  rights  as  the  owner  of  the 
soil. 

1.  Angeli  on  Watercourses  (7th  ed.), 
1}  134;  MaJon  ».  Hill,  5  B.  &  Ad.  11; 
Croaslev  v.  Lightowler,  L.  R.,  3  Eq. 
279:  L.'R.,a  Ch.478;  Nuttall  v.  Brace- 
well,  L.  R.,  1  Eich.  I ;  Yates  v.  Mil- 
waukee, 10  Wall-  [U.  S.)  497;  Bell  v. 
Gougb,  aj  N.  I,  L.  634;  Briabine  v. 
Si.  Paul,  etc,  R.  Co.,  33  Minn.  114; 
Carli  f.  Stillwater  St.  R.,  etc.,  Co..  i8 
Minn.  ^73;  41  Am.  Rep.  390;  Manford 
r.  St.  Paul, etc.,  R.  Co.,  43  Minn,  no; 
Delaplaine  v.  Chicago,  etc.,  R.  Co.,  43 
Wis.  314;  J4  Am.  Rep.  386;  Adams  v, 
Barnej.  35  Vt.  215;  Corning  r.  Troy, 
40  N.  Y.  191;  Crooker  v.  Bragg,  10 
Wend.  (N.  Y.)  360;  ij  Am.  Dec.  355; 
Vansickleu.  Hairas,  7  Nev.  149;  Pope 
V.  Kinman,  54.  Cat.  3  ;  Riverside  Water 
Co.  V.  Gage,  89  Cal.  410;  Lm  v. 
Haggin.  69  Cal.  390. 

Id  Sampson  v.  Hoddlnott,  I  C.  B.  N. 
S.  590,  Cresswell,  J.,  said  :  "  It  appears 
to  us  that  all  persons  having  lands  on 
the  margin  of  a  flowing  stream  have, 
by  nature,  certain  rights  to  use  the  water 
of  that  atrearn,  whether  they  exercise 
those  rights  or  not." 

And  in  Beatey  v.  Shaw.  6  East  308, 
Lord  Ellenborough  said  :  "Thegeneral 
rule  of  law,  as  applied  to  this  subject,  is 
that.  Independent  of  any  particular  en- 
joyment used  to  be  bad  by  another, 
every  man  has  the  right  to  have  the 
advantage    of   a  flow  of  water  in  his 

In  Pugh  V.  Wheeler,  1  Dev.  &  B. 
(N.  Car.)  so,  Ruffin,  C.  J.,  said  :  "  The 
argument  of  the  counsel,  however,  as- 
sumes that  the  right  to  water  can  be 
acquired  only  by  use,  and  therein,  we 
think,  consists  its  error.  The  dicla  on 
which   he  relies  had  reference  to  the 


that  it  cannot  eiist  independent  of  any 
particular  use  oi  it.  That  doctrine  is 
correctly  applied  to  the  air  and  the  sea, 
or  such  bodies  of  water  as  from  their 


clusi; 


,  particular  persons 
right,  that  ls,a  several 
i  right,  by  use  or  any  other 


with  s 


laller 


t  is 


otherwise.  They  must  still  be  fabtici 
juris  so  far  as  to  allow  all  persons  to 
drink  the  water  and  the  like ;  and  also, 
so  far  as  to  prevent  a  person  to  whose 
land  it  comes,  from  thus  consuming  it 
entirely,  by  applying  it  to  other  pur- 
poses than  those  for  which  it  Is  con- 
ceded to  everyone  ad  lavandum  tt 
foiandum,  as  to  divert  or  corrupt  it." 

a.  Eddy  I'.  Chace,  140  Mass.  471 ; 
Whitney  v.  Wheeler  Cotton  Mills.  151 
Mass.  406;  Johnson  v.  Tordan,  3  Met. 
fMass.)  334;  French  v.  Bralntree  Mfg. 
Co.,  33  Pick.  (Mass.)  3l6;  Pillsbury  -u. 
Moore,  44  Me.  154;  69  Am.  Dec.  91. 

The  owner  of  an  easement  may 
abandon  it,  but  mere  nonuser  must 
originate  In,  or  he  accompanied  by, 
some  decided  and  unequivocal  acts  of 
the  owner,  inconsistent  with  the  con- 
tinued existence  of  the  easement,  and 
showing  an  intention  on  his  part  to 
abandonment.      Eddy    v.   Chace,    140 


Mat 


■  471- 


riptive 


Litle,  or  where  the 


party  had  only  the  rights  of  a  posscB 
But  it  is  not  true  that  the  right  to  me 
water  is  acquired  only  by  its  use,  and 


.  Wright  T.  Howard,  1  Sim.  &  Stu. 
190;  Mason  v.  Hill,  5  B.  &  Ad.  1  \  37 
E.  C.L.I ;  Sampson  -a.  Hoddlnott,  i 
C.  B.  N.  S.  590;  Wood  V.  Waud,  3 
Eich.  748;  Bickettv.  Merris,i4L.  T. 
N.  S.  83s ;  Bealey  ti.  Shaw,  6  East  3oS; 
Duncombe  v.  Randall,  Hetley  33; 
Williams  t:  Morland,  a  B.  &  C,  910; 
9  E,  C.  L.  369;  Gardner  v.  Newburgh, 
3  Johns.  Ch.  (N.  Y.)  162;  7  Am.  Dec. 
536;  Canal  Com'rs  i'.  People,  5  Wend. 
(N.  Y.)  433  ;  Ex  f.  Jennings,  6  Cow. 
(N.  V.)  siS;  16  Am.  Dec.  447;  Piatt 
TF.  Johnson,  IS  Johns.  (N.  Y.)  113;  El- 
liott r.  Fitchburg,  etc.,  R,  Co.,  10  Cush. 
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prescription,  or  by  right  of  prior  appropriation,  as  recognized  in 
some  of  the  states,  especially  those  on  the  Pacific  coast. 

The  property  in  the  water  is  indivisible,  and  all  the  proprie- 
tors are  entitled  to  an  equality  of  rights  therein.  They  must 
use  it  as  an  entire  stream  in  its  natural  channel,  for  there  can  be 
no  severance  into  parts  without  consent.* 

In  consequence  of  the  common  right  of  riparian  proprietors  to 
the  benefits  of  water  flowing  through  their  land,  the  general  rule 
is,  that  no  proprietor  has  a  right  to  use  the  water  to  the  prejudice 
of  another.  This  principle,  however,  does  not  restrain  the  use  of 
the  waters  so  that  there  can  be  no  diminution  or  impediment 
whatever,  but  the  true  measure  and  standard  of  the  use  which  a 
ripariap  owner  may  make  of  his  right  is  the  reasonableness  thereof ; 
each  is  entitled  to  a  reasonable  use  for  domestic,  agricultural,  and 
manufacturing  purposes.*    Whether  the  use  complained  of  is  a 

(MaM.)  191;  Weaton  f .  Aldeii,8  MaaK.  property    In    the    water   ittelf,  but  a 

136;  Colburn  v.  Richards,    13    Mass.  atrnple  usufrucL  while  it   passn  along. 

410;  7  Am.   Dec.    160  ;  Cook   i'.    Hull,  Agua  currit,  el  debet  curycre,   ml  car- 

3  Pick.  (MasG.)  369;  15   Am.  Dec.  3oS;  rerrjo/r^f,  is  the  language  of  the  It*. 

Anthony    V.   Lapham,  5  Pick.  (Mass.)  Though  he  may  use  the  water  while  fl 

175;  McCordv.  High,  34  Iowa  343.  runt  over  his  land  as  an  incident  totbe 

In  Embrej  v.  Owen,  6  Excli.  353,  land,  he  cannot  unreasonably  detain  it, 
Parke,  B-iSEid:  "The  law  a*  to  flowing  or  give  it  another  direction;  and  he 
water  is  now  put  on  Its  right  footing,  must  return  It  to  its  ordinary  cfaannei 
.  .  .  The  right  to  the  benefit  and  when  it  leaves  his  cBtatc.  Without  the 
advantage  of  the  water  (lowing  past  his  consent  of  the  adjoining  proprietor,  he 
land.  Is  not  an  absolute  and  exclusive  cannot  divert  or  diminish  the  quantity 
right  in  each  proprietoroftheadjacent  ol  water  which  would  olberwiu  de- 
land  to  the  Sow  of  all  the  water  In  its  scend  to  the  proprietor  below,  nor  throw 
natural  state ;  but  it  is  a  right  only  to  the  back  water  upon  the  proprietor 
the  flow  of  (he  water  and  a  reasonabte  above,  without  a  grant  or  an  uninter- 
enjoyment  of  the  same  gift  of  provl-  rupted  enjoyment  of  twenty  yean 
dence.  It  ig  only,  therefore,  for  an  un-  which  is  evidence  of  IL"  3  Keni'i 
reasonable  and  unauthorized  useof  this  Com.  (13th  ed.)  439. 
common  benefit  that  an  action  will  lie."  1.  Tourtellot    v. 

In  Liegins  c.  Inge.  7  Bing.683;   20  (MaBs.)376;PIumleigh  c 

E,    C.  L.   287,    Ttndal,    C.   J.,    said:  544;  41  Am.  Dec.  199;  Evans  p.  Merri- 

"  Water  Sowing  in  a  stream,  it  is  well  weather,  4  111.  492  ;  38  Am.  Dec  loG. 

settled  by  the  law  of  England,  Is  fnb-  The  grant  of  an  undivided  moiety  or 

lici  juris.    By  the  Roman  law,  running  share  in  a  stream  of  water  doe*  not 

water,  air,  and  light,  were  considered  authorize  the  grantee  to  appropriate  or 

as  some  of  those  things  which  had  the  use  the  stream  to  the   injury  ci  othen 

name  of  res  communes,  and  which  were  jointly  Interested  in  it.       The  property 

defined  '  things,  the  property  of  which  in   a   stream  of   water    Is    indivisible. 

belonged  10  no  person,  but  the  use  of  Vandenburgh  u.  V«n  Bergen,  13  Johnv 

all.'"  (N.  Y.)  J12. 

ery  proprietor  of  lands  on  the  >.  Kensit  v.  Great  Eastern  R.  Co. 


banks  of  a  river  has  naturally  an  equal  37  Ch.  Div.  131;  Embrey  r.  Owen.  6 
rightto  theuseofthewaterwhichflowB  Efzch.jji;  Mason  v.  Hill,  5  B.  &  Ad 
In  the  stream  adjacent  to  his  lands,  as     1  ;  37  E.  C.  L.  t ;  Miner  v.  Gilmour,  1. 


I  (currere  10/eial)  Moore  P.  C.  C.  131;  Nuttall  r.  Brace- 
without  diminution  or  deviation.  No  well,  L.  R.,  3  Exch.  i ;  Sampsoa  r. 
proprietor  has  a  right  to  use  the  water  Hoddinott,  i  C.  B.  N.  S.  590;  Trlerr. 
to  the  prejudice  of  other  proprietors  Wilkinson,  4  Mason  (U.  S.)400;  Vnion 
above  or  below  him,  unless  he  has  a  Mill,etc.,  Co.ri.Daugberg,  jSawj,(L'. 
prior  right  to  divert  It,  or  a  title  to  S.)  450:  Stein  v.  Burden,  M  A'*-  '3°- 
•ome  exclusive  enjoyment.  He  has  no  60  Am.  Dec.  453;  Stein  v.  Burden,i9 
960 
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reasonable  one,  is  a  question  of   fact,  to  be  determined  by  the 

circumstances  of   the  particular  case.*     The  question  is  not  to 

Ala.  Il7;6j  Am.  Dec.  194;  Ulbricht  right,iBBn  Implied  element  In  the  right 
V.  EufsLila  WiterCo.,  86  Ala.  587;  11  of  using  the  alream  at  all.  The  Uw 
Am.  St.  Rep.  7:1;  Chandler  v.  Howlsnd,  here,  ai  in  manj  other  cases,  acts  with* 
7  Graj  (Mass.)  350:  66  Am.  Dec,  4S7 ;  teftsonKble  reference  to  public  conven. 
Gould  I'.  Boston  Duck  Co.,  13  Gray  ience  and  g;cneral  good,  and  il  not 
(Mass.)  441;  Haskins  v.  Haskins,  9  betrayed  into  narrow  strictnesi,  sub- 
Gray  (Mass.)  390;  Tourtellot  i>.  Phelpi,  verglve  of  common  sense,  nor  into 
4  Gray  (Mass.)  376;  Pitts  ti.  Lancaster  extravagant  looseness  which  would  de- 
Hills,  13  Met.  (Mass.)  156;  Hinckley  stroy  private  righla." 
v.  Nickerson,  T17  Mats.  313;  Morrill  v.  And  In  Merrifield  v.  Worcester,  no 
St.  Anthony  Falls  Water  Power  Co.,  Mass.  319;  14  Am.  Rep.  592,  Wells,  J., 
36  Minn,  aai;  37  Am.  Rep.  399;  Pin-  explained  the  qualification  of  the  rlpa- 
ney  T'.  Lace,  44  Minn.  367;  Davis  i'.  rfanright.  Hesaid:  "Therightof  which 
Getcheli,  50  Me.  6oz;  79  Am.  Dec.  636;  the  plaintiET  alleges  •  violation.  Is  not 
Bullard  V.  Saratoga  Victory,  etc.,  Co.,  that  of  acquired  property  in  possession. 
77  N.  Y.  53;;  Merritt  v.  Brinkerhoff,  It  is  not  an  absolute  right,  but  a  natural 
17  Johns.  (K.  Y.}  306;  8  Am.  Dec. 404;  one,  qualitied  and  limited  like  all  nat- 
Amoskeag  Mfg.  Co.  i>.  Goodale,  46  N.  ural  rights,  by  the  existence  of  like 
H.  S3 ;  WilUamsoa  -o.  Canal  Co,  78  N.  rights  in  others.  It  is  incident  merely 
Car.  156;  State  u.  Pottmeyer,  33  Ind.  to  his  ownership  of  land  through  which 
401;  j  Am.  Rep.  234;  Batavia  Mfg.  the  stream  has  Its  course.  As  such 
Co.  I'.  Newton  Wagon  Co.,  91  111.  230;  owtier,  he  hat  a  right  to  enjoy  the  con- 
Evana  v.  Merriweather,  4  111.  493  ;  38  tinued  flow  of  the  stream,  to  use  It* 
Am.  Dec.  106;  Wadsworth  v.  Tillot-  force,  and  to  make  limited  andtempo- 
•on.  ijConn.  366139  Am.  Dec,  391;  taryappropriation  of  its  waters.  These 
Parker  v.  Hotchkiss,  3j  Conn.  3:1  ;  righu  are  held  in  common  nith  all 
Woodin  u.  Wentworth,  £7  Mich.  378;  others  having  lands  bordering  upon  the 
Dumont  v.  Kellogg,  39  Mich.  430;  18  same  stream  ;  but  his  enjoyment  must 
Am.  Rep.  103;  Red  River  Roller  Mills  necessarilv  be  according  to  Ms  oppor- 
V.  Wright,  30  Minn.  349;  44  Am.  tunity,  prior  to  those  belon  him,  subse- 
Rep.  194;  Jones  v.  Adams,  19  Nev.  78 ;  quent  10  those  above.  It  follows  that 
3  Am.  St.  Rep.  788;  Snow  v.  Parsons,  all  such  rights  are  liable  to  be  modified 
38  Vt.  459;  67  Am.  Dec.  733;  Dickson  and  abridged  in  the  enjoyment,  by  the 
p.  Carnegie,  I  Onl,  no;  Ellis  f .  Cle-  eiercise  by  others  of  their  own  rights; 
mens,  31  Ont.  327.  and,  so  far  as  thf y  are  abridged,  the  loss 
In  Clinton  v.  Myers,  46  S,  Y.  511:7  is  damnnm  absque  injuria.  The  only 
Am.  Rep.  373,  Grover,  J.,  approving  limit  that  can  be  set  to  this  abridgment, 
the  doctrine  as  laid  down  In  Gould  v.  through  the  exercise  by  others  of  their 
Boiton  Duck  Co.,  13  Gray  (Mass.)  443,  natural  rights,  is  in  the  standard  or 
■aid  :  "  When  I  speak  of  this  common  measure  o?  reasonable  use." 
right,  I  do  not  mean  to  be  understood  In  Cary  v.  Daniels,  8  Met.  (Mass.) 
a»  holding  the  doctrine  that  there  ci  "  <^  - 
be  no  diminution  whatsoever,  and   i 

obstruction  or  impediment  whatsoever,  tor  is  entitled  to  such'use  of  the' si 
by  the  riparian  proprietor  in  the  use  of  so  far  ag  it  is  reasonable,  conformable 
the  water  as  it  itowB,  for  that  would  be  to  the  usages  and  wants  of  the  corn- 
to  deny  any  valuable  use  of  it.  .  .  .  munity.and  having  regard  to  the  prog- 
The  true  test  of  the  principle  and  ex-  ress  of  improvement  In  hydraulic 
lent  of  the  use  is  whether  it  is  to  the  works,  and  not  inconsistent  with  a  like 
injury  of  the  other  proprietors  or  not.  reasonable  use  by  the  other  proprietors 
Ther'e  may  be  a  diminution  in  quantity,  of  land  on  the  same  stream,  above  and 
or   retardation,  or  acceleration   of  the  below." 

natural   current,  indispensable  for  the  1.  Phlllipa  v.  Sherman,  64  Me.  171 ; 

general  and  valuable  use  of  the  water,  Clinton  v.  Myers,  46  N.  Y.  511;  7  Am. 

properly  consistent  with  the  eiistence  Rep.  37J ;  Prentice  v.  Geiger,  74  N.  Y. 

of    the  common    right.     The  diminu-  341;   Pollitt  v.  Long,  3  Thomp.  &  C. 

tJon,  retardation,  or  acceleration,  not  (N.  Y.)  333;  Hetrich  r.  Deachler,  6  Pa. 

positively  or  senslblv  injurious,  bv  di-  St,  31;   Kartiall   v.   Sill,    13    Pa.    St. 

minishing   the   value   oi^  the   common  148;  Hoy   v.   Sterrett,   3  Watts    (Pa.) 
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be  determined    by  what   would   be  deemed  a  reasonable  use 

for  business  or  other  purposes  for  which  the  water  is  appro- 
priated, but  what  would  be  reasonable  with  respect  to  the 
rights  of  others;'  and  a  variety  of  conditions,  such  as  the  char- 
acter and  size  of  the  stream,  and  the  uses  to  which  it  always 
can   be   applied,   are   to   be   considered*     The  jury   may  con- 

317;  27  Am.  Dec.  313;  EHioll  i.  Fitch-  17  Am.  Dec  313.  it  was  held  that  to 

burg  R.  Co.,  10  Cush.  (Mass.)  191;    57  upper  mill  owner  was  not  inswerable 

Am.  Dec.  85;  Holden  v.  I^ke  Co.,  53  to  one  lower  down  the  btream  for  de- 

N.   H.  33i;  Hayes  v.  Waldron,  44  N.  taining  the  water  in  his  dam  for  sev- 

H.  580;  &t  Am,  Dec.  105;   Hubbard  v.  eral  davs.  it  this  was  necessarj  to  Ih* 

Concord,  35   N.   H.  6o;69  Am.   Dec.  action  of  his  mill,  though  the  lower  mill 

<2o;  Pool  V.  Lewis.  41  Ga.  163;  5  Am.  was  therebv  injured.     This  majrseeni 

Rep.  516;   Hazeltine   v.   Case,  46   Wis.  to  be  inconsistenl  with  the  proposition 

39c;   33   Am.   Rep.   715;    Learned    v.  of  the  text,  but  as  was  said  <n  Miller  r, 

Tangeman,  65  Cal.  334.  Miller,  9  Pn.  St.  76;  49  Am.  Dec  541;, 

In  Ellis  V.  Clemens,  ai  Onl.  327,  it  It  aroae  from  the  ncceFsilv  of  Ui«  tut 

was  staled,  as  a  general  rule. "  that  any  and  the  impossibility  of  using  the  inter 

user   which  infllctB  positive,  repeated,  beneficially  in  any  other  way. 

and  eensible  Injury  upon  a  proprietor.  The  correct  proposition  naiEtatedln 

above  or  below,  is' not  to  be  conEidercd  Springfield  v.  Harris.  4  Allen  [MiH.) 

a    reasonable   user."      An   attempt   to  496,  where  it  was  said  :"  Such  propri- 

empty  into  a  stream  an  arlificiBl  supply  etor  cannot  be  held  responsible  for  sni 

of  water  to  the  extent  of  ten  million  Injurious  consequences  which  result  la 

gallons   a    day,  is  a  user  inconsistent  others,  if  the  water  is  used  in  a  reaion- 

with  the   common   enjoyment   of   the  able  manner,  and  the  quantity  used  i* 

stream  by   all  other  riparian   owners,  limited  by,  and  does  not  exceed,  whttk 

Baltimore  v.  Appold,  41  Md.  442.  reasonably  and  necessarily  required  for 

1.  Weiss  V.  Oregon   Iron,  etc..  Co.,  the  operation  and  propulsion  of  workj 

13  Oregon   496;  Batavia  Mfg.  Co,  v.  of  such   character  and  magnitude  as 

Newton  Wagon  Co..  91  111.  235 ;   Has-  are  adapted  and  appropriate  to  (he  size 

kins  v.  Hasklns,  9  Gray  (Mass.)  390;  and   capacity  of   the  stream   and  the 

Brace  v.  Yale,  10  Allen  (Mass.)  447;  quantity    of"^    water     usually    flowing 

Hayes  «.  Waldron,  44  N.  H.  583;  84  therein;"     See  also  Thurber'r.  Martin, 

Am.  Dec.  105,  2  Gray  (Mass.)  394;  61  Am.  Dec- 46E. 

In  Wheatley  P.  Chrisman,  J4  Pa,  St.  8.  Hayes  *.  \*aldron,  44  N.  H.  jSo; 

303;  64  Am,  Dec.  C57,  the  defendant  84  Am.  Dec.  105. 

claimed  that  he  had  a  legal  right  to  use  In  determining  this  question,  regard 

a  reasonable  quantity  of  water  for  the  must  be  had  to  the  subject- matter  of 

purposes  of  his  business,  built  was  held  the  use,  [he  occasion   and  manner  of 

that  his  business  might  reasonably  re-  its  application,  its  object,  extent,  ind 

quire  more  than  he  could  lake  consist-  the  necessity   for   it,  to   the  previous 

ently  with  the   rights  of  the  plaintiff,  usage,  and  to  the  nature  and  condition 

and  that  the  reasonable  use  should   be  of  the  Improvements  upon  the  stream ; 

with   respect   to  the   rights  of  others,  and   also  the  size  of  the    stream,  the 

Black,  J.,  said  :  "  We  cannot  see  how  fall  of  water,  its  volume,  velocity,  and 

or  on  what  principle  the  correctness  of  prospective  rise  and  fail,  are  important 

this  can  be  impugned.     The  necessities  elements  to  be  considered.    Tlmm  ?. 

of  one   man's   business  cannot  be  the  Bear,  39  Wis.  165, 

standard  of  another's  rights  in  a  thing  So  in  Baltimore  v.  Appold.  43  Md, 

which  belongs  to  both.     .     .     .     The  4,1:7,   Robinson,   J.,  said:  "The  limiu 

defendant  had  a  right  to  such  use  as  he  which   separate  the   lawful    from  1  he 

could  make  of  the  water,  without  ma-  unlawful  use  of  a  stream,  it   mar  be 

terially  diminishing  it  in  quantity  or  difficult  to  define.     It  is,  in  fact,  im- 

corrupting  it  in  quality.     If  he  needed  possible  to  lay  down  a  precise  rule  10 

more  he  was  bound   to  buy  it.     How-  cover  all  cases,  and  the  question  mast 

ever  laudible  hts  enterprise  may  be,  he  be  determined  in  each  case,  taking  into 

cannot  carry  It  on  at  the  expenseof  his  consideration   the   size  of  the  iimm, 

neighbor."  the  velocity  of  the  current,  the  nature 

InHoy  11.  Sterrett,!  WBtts(Pa.J  337;  of  the  banks,  the   character  of  the  soil, 
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sider  evidence  of  the  general  usage  of  the  country  In  similar 
cases.' 

A  As  TO  Quantity  of  Water  Used— (i)  For  Domestic 
Purposes. — A   distinction   is  observed,  in    the  application  of   the 

general   principle,  between   the  appropriation   for  such  uses   as 

are  natural,  and  those  which  are  artificial.  It  is  held  that  a  ripari- 
an proprietor  may  appropriate  and  consume  all  the  water  which 
flows  through  his  land,  if  this  is  necessary  to  satisfy  his  nat- 
ural wants,  such  as   general  domestic  wants,'  and  for  watering 

and  a  Tsrletj  of  other  facta.     It  is  en-  Tor    cattle    ia    alto    neceetarj.     These 

tlrelj   a   question   of  degree,  the  true  wants  must  be  supplied,  or  both  man 

test  being  whether  the  use  Is  or  such  a  and  beast  will  perish.    The  supplv  of 

character  aa    to  effect   materiallj'  the  man's  artificial  wants  is  not  essential  lo 

equally  beneficial  use  of  the  stream  by  his  existence,  it  is  not  indispensable ; 

oUiers."  he  could  live  if  water  was  not  employed 

1.  Dutnont  T'.  Kellogg,  39  Mich. 430;  In   irrigating   lands,    or  in    propelling 

18  Am.  Rep.  loj.  his  tnachlnerj.     In  countries  different- 

3.  Anderson  v.  Cincinnati  Southern  Ij  situated  from  ours,  with  a  hot  and 

R.  Co.,  86  Kj.  45 ;  9  Am.  St.  Rep.  263;  arid  climate,  water  doubtless  is  abso- 

Stein  t>.  Burden,  34  Ala.  130;   60   Am.  tutely  indispensable  lo  the  cultivation 

Dec.  453;  Burden  r.  Stein,  27  Ala.  104;  of  tlie  soil,    and,  in    them,   water  for 

63  Am.  Dec.  758 ;  Stein  t'.  Burden,  19  irrigation    would    be    a  natural  want. 

Ala.  117  ;  65  Am.  Dec.  394;   Perrea  v.  Here  it  might  increase  the  products  of 

Knipe,  18  Cal.  343  ;  87  Am.   Dec.  llS  ;  the  soil,  but  it  is  by  no  means  eBsential, 

Swift  II,  Goodrich,  70  Cal.  loj  ;  Lux  v.  and  cannot,  therefore,  be  considered 

Haggin,  69  Cal.   355 ;  Philadelphia  v.  a  natural  want  of   man.     So  of  tnanu. 

Spring  Garden,  7  Pa,  St.  348;   Rhodes  factures,  they  promote  the  prosperity 

V.  Whitehead,  17   Tex.   304;   84   Am.  and  comfort  of  mankind,  but  cannot  be 

Dec.  631 ;  Davis  i>.  Fuller,  13   Vt.  176 ;  considered  absolutely  necessary  to  hfs 

36    Am.    Dec.    334,     See   also  Union  existence ;    nor    need    the    machinery 

Mill,  etc.,  Co.  V.  Ferris.  1  Sawy.  (U.  which  he  employs  be  set  In  motion  by 

S.)  176;   Anthony  I'.  Lapham,   5  Pick,  steam.     From  these  premises  would  re- 

(Mass.)   175;   Shook  V.    Cotohan,    is  suit  this  conclusion  :  that  an  individual 

Oregon  339.     This  is  a  right  of  para-  owning    a    spring   on    his  land,   frotn 

mount  necessity.    Philadelphia  ii.  Col-  which  water  flows  In  a  current  through 

Uns,  63  Pa.  St.  106.  his   neighbor's    land,  would   have  the 

In    Evans    v.    Merriweather,    4  III.  right  to  use  the  whole  of  it,  if  neces- 

495 ;  38  Am.  Dec.   106,  the  distinction  sary  to  satisfy  his  natural  wants." 

k  well  explained.    "  Each  riparian  pro.  The    manner    of   the  consumption, 

prietor  is  bound  to  make  such  a  use  of  however,  must  be  considered,  and  the 

running  water  as  to  do  as  little  injury  appropriation,   in  a  negligent  manner, 

to  those  below  him  as  is  consistent  with  resulting  in  total  consumption  to  an- 

a  valuable  benefit  to  himself.     The  use  other   riparian   proprietor,   cannot   be' 

must  be  a  reasonable  one.     Now,  the  justified.     A  riparian  owner,  in  using 

question  fairly  arises,  is  that  a  reason-  the  waters  of  a   stream   for  domestic 

able  use  of  running  water  by  the  upper  purposes  and   watering  cattle,  has  no 

proprietor,  by  which  the  Ruid  itself  is  right  to  dam  it  and   spread  it  over  a 

entirely   consumed  f     To   answer    this  large  surface,  thereby  causing  so  much 

question  satisfactorily,  it  is   proper  lo  thereof  lo  be   lost   by  atworption  and 

consider  the  wants  of  man  in  regard  to  evaporation  that  the  stream  Tails  to  flow 

the  element  of  water.   These  wants  are  through  a  lower  owner's  land.      Ferrea 

either    natural    or   artificial.     Natural  o.  Knipe,  38Cal.  344:  87  Am.  Dec.  isS. 

are  such  as  are  absolutely  necessary  to  In  Enfrland,  this  distinction  I)  recoe- 

be  supplied,  in  order  to  his  existence,  nized,  and  a  riparian  proprietor  is  hefd 

Artificial,  such  only  as,  by  supplying  to  have  a  right  lo  the  ordinary  use  of 

them,  his  comfort  and  prosperity  are  water  for  domestic  purposes,  whatever 

Increased.     To  quench  thirst,  and  for  the  effect  upon  those  below  him. 

household  purposes,  water  is  atwolute-  In   Miner  v,  Gilmour,  11  Moore   P. 

ly  indispensable.  In  civilized  lile,  water  C.  C.  131,   Kingsdowne,   L.  J.,   said: 
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stock.*    In  some  cases,  however,  it  seems  that  this  distinction  is 
not  recognized.* 

This  right  is  a  right  to  the  use  of  the  water  and  not  to  a  quan- 
tity of  it ;  therefore,  a  riparian  owner  cannot  withdraw  an  equiva- 
lent amount  for  another  purpose.' 

"  By  the  general  law  applicable  to  run'         jLpptoiiiIaUoii  of  WAtar  &>r  D^uttlc 

ning  Etreams,  cverj'  riparian  proprietor  Purposai,    on  laaA   Not  UpkUb.— A 

has  a  right  to  what  may  be  called  ordi-  riparian    proprietor    has    a   right,  by 

nary  use  o£  water  flowing  past  his  land;  means  of  machinery,  to  pump  up  water 

for  instance,  the  reasonable  use  of  the  from  a  natural  stream  Sowing  pait  bii 

water  for  domestic   purposes  and  for  land  to  a  reeervojr.  and  to  convey  it 

hie  cattle,  and  this  without  regard  to  thence  by  pipee  to  his  dwelling  bouse 

the  effect  which  such  use  may  have,  in  upon  another  estate  at  a  distance  ([Oin 

case8of«deficlcncy,loproprietor»Iower  the  stream,   and   he  may  there  ipply 

down  the  stream ;  but  further,  he  has  a  such  water  to  his  domestic  and  other 

rieht  to  the  use  of  it  for  any  purpose,  or  necessary  purposes,  provided  he  takes 

what  may  be  deemed  the  extraordinary  only  a  reasonable  quantity  with  refei- 

use  of  it,  provided  he  does  not  thereby  ence  to  the   size  of  the  stream  and  the 

interfere  with  the  rights  of  other  pro-  rights   of  his  neighbor ;  but  he  roi« 

prietors,  either  above  or  below  him."  not  take  more  water,  by  means  of  (he 

See  also  Nuttall  t>.  Brncewell,  L.  R.,  I  machinery,  than  be  would  have  a  right 

Exch.  I ;  SwlndoD  Water  Co.  v.  Wilta  to  take  otherwise.  Norbury  v.  Ritchin, 

Canal  Co.,  L.  R.,  7  H.  L.  697.  7  L.  T.  N.  S.  685. 

If  the  use  for  ordinary  domestic  pur-         1.  Brown  v.  Best,  i  Wils.  17^;  Smith 

poses  consumes  all  the  water  there  Is,  r.  Adams,  6  Paige  (N.Y.)  435;  Arnold 

during  dry  seasons,  it  makes  no  differ-  v.  Foot,  13  Wend.  (N.  Y.)  33o;SpeDce 

ence.  Slacl£T'.MHrsh,iiPhila.  (Pa.)543.  -v.  McDonough,  77  iowa  460. 

max  Ars  I>oaMitle    ITtM. — In  ^re         In   Kazeltine  t'.  Case,   46  Wis.  391, 

Rubber  Shoe  Co.  tj.  Boston.  139  Mass.  where  the  defendant  appropriating  ibe 

155,  it  was  held  thai  grinding,  washing,  water  for  his  stock  interfered  with  the 

and  cooling  rubber,  were  not  purposes  appropriation,  by  a   lower   proprietor, 

for  which  the  inhabitants  had  a  right  of  the  water  for  domestic  purposes,  sa 

to  appropriate  and  use  the  waters  of  a  instruction  "  that  if,  in  its  natural  state, 

stream,  under  an  act  authorizing  them  the  stream  was  useful  both  fordotncatic 

to  use  such  water  as  should  be  ncces-  uses  and  for  watering  stock,  but  Ibe 

sary  "  for   al!  ordinary,  domeatic,  and  use  for  ordinary   stock  purpose*  wai 

household  purposes,  and   for  the  gen-  more  valuable  or  beneficial  for  all  the 

eration  of  steam."  owners  along  the  stream  than  the  use 

Theappropriationofwaterfor water-  for  dometlic  purposes,   then  the  its* 

In^  a  garden   is   for  a   domestic    use.  valuable  must  yield  to  the  more  valn- 

Wllts,  etc..  Canal,  etc..  Co.  v.  Swindon  able  use;  but  that  its  reasoTuble  uie  for 

Water  Co„   L.  R.,  9  Ch.  451,  el!  purposes  should  be  preferred  if  poi- 

OaUBratlim  of  Btaam. — It  is  a  reason-  sible,"  was  held  to  be  a  properone. 
able  use  of  a  watercourse  to  use  the  i.  Wadsworth  i>.  Tillotson,  15  Coon, 
water  therefrom  in  the  generation  of  166;  39  Am,  Dec.  391;  Blanchard  v. 
steam.  Sandwich  v.  Great  Northern  Baker,  8  Me.  153;  23  Am.  Dec.  J04; 
R.  Co.,  10  Ch.  DIv,  707.  But  to  with-  McElroy  v.  Goble,  6  Ohio  Si.  187; 
draw  so  muchfor  this  purpose  as  to  ma-  Hough  v.  Doylestown,  4  Brew.  {Pa.) 
terially  Injure  another  in  the  exercise  of  333.  In  these  cases,  however,  tiK  ap- 
his right,  is  a  nuisance  for  which  dam-  propriation  was  not  for  domestic  pur- 
ages  can  be  recovered,  and  which  will  poses,  and  the  question  was  not  direct- 
be  abated.  Garwood  v.  New  York  Cent.,  ly  involved. 

etc.,  R.  Co.,  83N.  Y.40o;38  Am,  Rep.         3,  Aty.  Gen'l  v.  Great  Eastern  R. 

4J2.  Such  a  use  is  not  a  use  for  a  natural  Co.,  at  L.  T.  344. 
want.     Anderson  f.  Cincinnati  South-         And  the  fact  that  a  stream  rising  00 

ern  R.  Co.,  66  Ky.  44 ;  9  Am.  St.  Rep.  one's  land  is   barely  suRicient  for  bis 

363;  Pennsylvania  R.    Co.  v.   Miller,  domestic  purposes,  does  not  justify  him 

111  Pa.  St.  34;   Saunders  v.  Bluelield  -in  diverting  it  from  its  natural  chanacL 

WaterworkB,etc.,Co.,58Fed.Rep.  133.  Arnold  v.  Fool,  11  Wend.  (N.Y.)  jjo. 
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(2)  For  Nan-riparian  Purposes.~rOne  not  a  riparian  owner  can- 
not, for  any  purpose,  take  or  divert  the  waters  of  a  non-navigable 
watercourse,  to  the  injury  of  lower  riparian  proprietors;*  and  a 
riparian  owner,  as  against  lower  owners,  cannot  sell  the  waters  of 
a  stream.^  The  supplying  of  water  to  cities  and  public  institu- 
tions is  not  the  exercise  of  a  riparian  right.* 

c.  As  TO  Mode  of  Use — (i)  Detention  and  Obstruction  of  ike 
Flow — (•)  Im  CtaMnL — A  riparian  owner  may,  in  the  exercise  of  his 
rights,  detain  the  waters  of  a  stream  by  a  reasonable  use ;  but 
every  detention,  or  other  act  changing  the  natural  flow  of  a  stream, 
and  which  is  not  a  reasonable  exercise  of  a  right  therein,  is  a  nuisance 
as  to  him  who  is  injured  thereby.*     The  reasonableness  of  the  use 

1.  Devonshire  ti.  Egltn,  14  Beav.  530;  Hardlne  v.  Stamford  Water  Co.,   41 

Hnjden  u.  Long,  3  Oregon  14^.  CoDn.  87. 

DlTmlon  1^  Hau-rtpftrlaii  OviMt. —  In  Swindon  Water  Works  Co.  v. 
In  Hajden  v.  lA>ng,  8  Ore^n  144,  it  WliU,  etc.,  Canal,  etc.,  Co.,  L.  R.,  7 
appealed  that  the  ptainCiS  wb>  the  H.  L.  Ca$.  697,  it  was  held  that  a 
owner  of  land  through  which  a  sBiall  water  works  company  having  the  rights 
•tream  of  water  ran  which  he  ueed  for  of  riparian  proprietors,  could  not  col- 
propelling  machinery' ;  the  defendant,  lect  the  water  in  a  reservoir,  and  supply 
who  was  not  the  owner  of  the  land  the  Inhabitants  of  a  distant  town.  See 
adjoining  the  stream,  went  above  the  also  Haupts'  Appeal,  130  Fa.  St.  311. 
landof  Ihe  plaintiffanddiverted  apor-  The  fact  that  a  city  owns  land  on  a 
tion  thereof  from  its  natural  channel,  stream,  and  that  its  inhabitants  have 
and  conducted  it  over  and  across  the  been  accustomed,  from  time  immemo- 
lands  of  other  persons,  where  it  was  rial,  to  use  it  for  domestic  purposes  and 
used  for  irrigation  and  for  other  pur-  lor  drinking,  is  no  defense  to  an  action 
poses.  It  was  held  that  such  diversion  bv  a  riparian  owner  occasioned  bj  the 
was  unlawful,  and  that  while  the  in-  citj  taking  the  water,  through  Its  water 
Btructionotthecourtcontainedacorrect  works,  tocuppljthe  Inhabitants.  Aetna 
statement  of  the  law  as  to  the  requisite  Mills  i>.  Waltham,  116  Mdss.  4J3. 
rights  of  riparian  owners,  it  was  inap-  The  owners  of  a  projected  reservoir 
plicable  to  the  facts  of  this  case,  as  the  had  statutory  authority  to  divert  the 
diversion  was  made  by  a  party  who  was  waters  of  a  river  which  discharged 
not  a  riparian  owner.  down   the   stream   a   fixed   amount  of 

Hon  rlparUn   Owner   Using   and  "Sm-  water  per  day.    They  began  the  work 

tnxnlnK, — But  in  Kenslt  v.  Grand  East-  but  were  prevented  from  completing  it. 

ern  R.  Co.,  27  Ch.  Div.  121,  the  taking,  They  diverted  the  water  and  discharged 

by  non-riparian  owners,  of  water  from  down  the  river  more  than  the  natural 

a  river,  and  after  using  it  to  cool  certain  flow,  but  less  than  the  quantity  required 

apparatus  returning  it  to  the  river  un-  by   statute.      It    was   held    that   a   d- 

polluted  and   undiminished,   was  held  parian  owner  had  a  right  of  action  for 

no  ground  for  an  injunction,  against  the  diversion,  but  not  for  the  failure  to 

the  taker  of  the  water   or  the  riparian  supply  the  statutorv  amount.      Waller 

owner  through  whose  land  it  was  taken,  v.  Manchester,  6  H.  &  N.  667. 

3.  Swindon    Water    Works    Co.   f.  4.  Miner  f .  Gllmour,  i»  Moore  P.  C. 

Wilts,  eU.,  Canal,  etc.,  Co.,  L,  R.,  7  H.  C.  131 ;  Hendricks  v.  Johnson,  6  Port, 

L.  Cas.  697;    Higgins   v.   Flcmlngton  (Ala.)  473;  BettBTJ. Davenport,  jConn. 

Water  Co.,  36  N.J.  Eq.  538.  a86;  Williams  u.  Gale, 3  Har.&  J.  (Md.) 

A  riparian  owner  cannot,  as  against  331 ;  Phillips  v.'  Sherman,  64  NIe.   171 ; 

a  lower  owner,  autborize  a  company  to  Webb  v.  Portland   Mfg.  Co.,  3  Sumn. 

take  water  from  the  stream,  to  be  con-  (U.  S.)   1S9;   Morrill  v.  SL   Anthony 

ducted  to  a  distant  place.     Heilbron  v.  Falls  Water  Power  Co,  26  Minn.  213; 

Fowler  Switch  Canal  Co.,  75  Cal.  426;  37  Am.  Rep.  399;   Lawrence  v.  Fair- 

7  Am.  St.  Rep.  183.  haven,  ^  Gray   (Mass.J   no;  Sackrider 

3.  Emporia  -u.  Soden,  it,   Kan.  588;  f.  Beers,  10  Johns.  (N.  Y.)  34L  ;  Oliver 

^^  Am.  Rep.  265 ;  Medwajr  Navigation  v.  New  York  Bay  Cemetery  Co..  38  N . 

',0.  V.  Romney,  9  C.   B.   N.   S.   J75;  J.   Eq.   109;    Dumont   v.   Kellogg,   39 
956 
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is  3  question  of  fact  to  be  determined  by  the  jury,  from  thecir. 
cumstances  of  each  particular  case,'  from  a  consideration  of  the 
capacity  of  stream,  the  adaptation  of  the  machinery  to  it,  and 

Mich.  430;  18  Am.  Rep.  103;  Davis  v.  times  overflows  and  damages  lind:  of 

Fuller,  II   Vt.  17S;   36  Am.  Dec.  334;  an  udjoinine  owner.     Geddis  r.  Biud 

Vllet  V.  Sherwood,  aiS  Wis.  163.     ,  Reservoir,  f.  R„  3  App.  Cis.  4jS. 

The  prescriptive  rights  of  an  artclent  S«v«r*l  VrooKdocn. — In  a  suit  to  en> 

mill  do  not  prevent  the  reasonable  use  join  the  obslruclion  of  a  witercouru, 

of  a  stream  iiy  an  upper  owner,  the  ef-  where  it  appeared  that  the  obstnictian 

feet  of  which  is  to  modify  or  disturb  was  caused  bv  several  defendants,  wlio 

the  regularity  at   the  flow,     Gould   v.  owned    marble   millB    on  the  river,  it 

Boston  DuckCo..  ijGra^  (Mass.)  442;  was  held  that  each  defendant  was  liable 

Pitts     V.    Lancaster     Mills,    13    Met.  In  damages  in   proportion  onlj  as  hit 

(Mass.)   J56;   Hincklej   u.  Kickerson,  wrongful  actE   had  contributed  to  ob- 

117  Mass.  113.     InHincklev  v.  Nicker-  structing  the  flow  of  the  water,  and  to 

son,  117  Mass.  113,  the  detention  of  the  setting  it  back  upon  the  complsinanfi 

flow  of  the  water  of  a  stream,  for  six  land.   Thej'  were  not  joint  wrongdocre 

days  at  a  time,  twice  a  year,  in  order  to  in  the  sense  that  thej  joined  in  dding 

flow  the  defendant's  cranberry  meadow,  the  same  Wrongful  act,  but  only  in  the 

ft  being  reasonably  necessarv  to  usethe  sense    that   their  wrongful  acts  com- 

waler  for  that  purpose,  was  held  not  to  bined  In  causing  damage  to  the  pliio- 

be  an  unreasonable  use  against  one,  the  tiff,     Ames  v.  Doraett  Marble  Co,  64 

operation  of  whose  grist  mill  was  there-  Vt.  to. 

by  afTected,  Sunaxai— Opiman  of  Wltnan,— The 

Where  it  appeared   that   the   ditch  damages  to  be  recovered  for  an  illeged 

makiDg  the  channel  of  the  stream,  ter-  wrongful  obstruction  cj  a  watereounc, 

minated  ten  feet  from  the  defendant's  forming  the  line    between   the  lindi, 

land,  and  the  water  spread  out  upon  cannot  be  estimated  by  the  mere  opin- 

the  surface  of  his  meadow,  it  was  held  Ion  of  a  witness.     Noah  v.  Angle,  63 

that   the   defendant  was  not   guilty  of  Ind.  435. 

obstructing  the  watercourse  in  placing  1.  "Thurber  f.  Martin,  iGray  (Man.) 

tods  and  sticks  along  the  line  of  his  396 ;  61  Am.  Dec.  466 ;  Springfield  b. 

own  land,  to   stop  the   flow  of  water  Harris,  4  Allen   (Mass.)  496;  81  Am. 

thereon.     Hawley   tr.   Sheldon,  64  Vt  Dec.  715;  Pool  v.  Lewis,  41  Ga.  i6i;5 

491.  Am.  Rep.  ^ifi-,  Holdcn  i^.  Lake  Co,  53 

Olwtnialloii  by  Olty  In  QnOlag  Stneta.  N.  H.  553 ;  Mabie  v.  Matteson.  17  Wis.  1. 

—A  city  has  no  authority,  in  grading  a  In  Hetrich  v.  Deachler,  6  Pa,  St.  31, 

street,  to  stop  a  natural  watercourse  by  the  plaintifTs,  the  owners  of  an  ancirnl 

embankment,  so  as  to  detain  the  waters  grist  mill,  complained  of  the  defenduit, 

and  force  them  back  on  to  the  lot  of  a  the  owner  of  a  modern  saw  mill.  Out 

private    individual.      Conniff   v.    San  he  detained  the  water   from  three  to 

Francisco,  67  ChI,  43.  five  days,  and,  besides  using  the  witer 

PallnTe  to  Olaaus*  Cliuuial. — Though  for  driving  his  mill,  applied  it  to  irri- 

a  riparian  owner  is  not  bound  to   re-  gating  his  land  ;  It  was  ur^ed  that  uich 

move  the  natural  obstructions  or  Im-  a  detention    must    necessarily  be  ob- 

prove  the   channel,  it   is   an   unlawful  jectionable,  but  the  court  declined  to 

detention  when,  under  a  duty  to  cleanse  so  hold,  and  submitted  the  quenion  to 

the  channel  and  keep  it  open,  he  fails  the   jury,   referring,  as   a  test  of  what 

to  do  so,  and  the  water  overflows  or  might  bt  done,  to  the  "  reasonableneit 

otherwise  does  injury  to  others.     So,  a  of  the  detention  depending  as  it  miut 

company    authorized    to    collect    the  on  the  nature  and  size  of  the  streflin, 

VFaterof  several  streams  in  a  reservoir,  as  well  as  the  business  to  which  it  it 

and   let   them   down   when   necessary  subservient,  and  on  the  ever  varrine 

through  a  channel  into  a  certain  river,  circumstances  of  each  particular  cist, 

having  authority  to  keep  a  due  supply  In  Denlson  Paper  Mfg.  Co.  I'.Robin- 

of  water  at  all  seasons  of  the  year,  and  son  MFg.  Co.,  74  Me.  1 16,  in  s  procfcd- 

to   enter   on   lands,  and    to   maintain,  !ng  in  equity  to  restrain  the  defendsnb 

cleanse,  etc,  proper  and  sufficient  chan-  from  a  detention  of  the  water  flowing 

nels,  is  liable  for  its  failure  to  keep  the  by  their   mill,  the  evidence  showed  the 

channel  clean,  whereby  the  stream  at  substance    of    the  controversy  to   be 
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all  attendant  circumstances.*  A  wanton,  vexatious,  or  unnec- 
essary detention  will  render  an  owner  liable  in  damages  to  those 
injured  thereby  ;*  but  one  whose  rights  are  not  affected  cannot 
complain  of  the  nuisance.' 

A  partial  obstruction  by  the  plaintiff  will  not  prevent  his  recov- 
ery against  one  who  obstructs  the  flow  to  his  injury.* 

(b)  By  D»m«- — The  right  to  a  reasonable  use  of  the  water  of  a 
stream  not  navigable,  that  flows  through  one's  land,  includes  the 
right  to  confine  and  obstruct  its  flow  with  dams,  in  order  to  utilize 
the  water  power;  or,  for  other  beneficial  purposes,  to  detain  the 
water  for  such  length  of  time  as  is  reasonably  necessary  for  such 
use,  notwithstanding  the  detention  injuriously  interferes  with 
another's  exercise  of  his  right  to  a  reasonable  use  of  the  stream  in 
its  natural  state.*  The  purpose  for  which  the  water  Is  accumu. 
lated  must  be  one  which  is  reasonably  adapted  to  the  stream  in 

whether  the  defendants,  at  ■  period  of  injury  to  others,  and,  bi  an  approximate 
unusual  drouth,  were  or  were  not  guilty  rule  for  measuring  that  degree,  it  should 
of  an  unreasonable  detention,  the  de-  be  "that  degree  of  ordinary  cklll,  care, 
fendanu  maintaining  that  they  did  not  and  diligence  which  men  of  ordinary 
obstruct  the  natural  flow  except  bo  far  prudence  In  relation  to  Bimilar  objects, 
as  was  necessary  to  eoab)e  them  to  would  exercise  in  the  conduct  of  their 
make  repairs  to  their  mill,  and  the  own  affairs."  See  also  Davis  v.  Wins- 
plaintiffs  asserting  the  contrary.  It  low,  ^i  Me.  291 ;  81  Am.  Dec.  573. 
-was  held  that  the  issue  was  one  to  be  3,  Twiss  v.  Baldwin,  9  Conn.  391 ; 
tried  at  law,  if,  under  all  the  circum-  Phillips  i'.  Sherman,  64  Me.  174;  Duvis 
stances  during  the  drouth,  the  acts  of  v.  Winslow,  51  Me.  164;  81  Am,  Dec. 
the  defendants  were  or  were  not  legally  573;  Clapp  v.  Herrick,  lag  Mass.  J91. 
justifiable ;  if  not,  what  damage  was  It  is  no  justification  of  a  deten- 
there  to  the  plaintiffs.  tion  that  the  one  detaining  the  water 

1.  Dllling  V.  Murray,  6  Ind,  324;  63  has  tapped  new  sources  of  supply,  and 

ifm.  Dec.  38s;   Pool  v.  Lewis,  41  Ga.  the   complainant  receives   more  water 

i6i;  5  Am.  Rep.  526;  Davis  v.  Getchell  than  before.     The  Justification  must  be 

50  Me.  602  ;  7g  Am.  Dec.  636.  a  reasonable  use;  arbitrary  and  caprl- 

What  constitutes  the  reasonable  use  clous  detention  is  not  such  a  reasonable 
of  the  water  by  the  upper  mill  owner  use,  and  one  whose  rights  are  affected 
depends  upon   the  particular   circum-  thereby  has  a  cause  of  action   without 
stances  of  each  case,  such  as  the  nature,  showing     actual    damage.     Ware     v, 
necessity,  and   extent  of  the   use,   the  Allen,  140  Mass.  513. 
manner  in  which  the  water  Is  applied,  i.  Groat   v.  Moak,  26  Hun  {N.  Y.) 
the  previous  usage,  the  nature  and  con-  380,  affirming  t^  N.  Y.  iij. 
dition   of  the    improvements  upon    a  4.  ^own  v.   Dean,   123  Mass.   354; 
stream,  the  volume  and  velocity  of  the  Clarke  v.  French,  \%i  Mass.  419. 
water  and  its  prospective  rise  and  fall,  B,  See  Dam,  vol.  4,  p.  971 ;  Merrittv. 
the  nature  and   situation  of  the  lower  Brinkerhoff,  17  Johns.  (N.  Y.)   306;  8 
mill  and  pond,  the  capacity  of  the  lat-  Am.  Dec.  404;   Housee  v.  Hammond, 
ter,  and  the  practicability  of  enlarging  39  Barb.  (N.  Y.)  80;  BuUard  v.  Sara- 
It     Timmf.  Bear,  29  Wis.  354.  toga  Victory  Mfg.  Co.,  13  Hun  (N.  Y.) 

In   Shrewsbury  ti.   Smith,  11  Cush,  43;  Drew  v.  Coles  (Cal.  1893),  32  Pac. 

(Mass.)  177,  which  was  an  action  by  a  Rep.  339;  Shaw  v.  Etheridge,  7  Jones 

townagalnsttheowners  ofa  dam, which  (N.Car.)235;  Cooper  t;.  Hall,  >;  Ohio 

had  broken  away  and  injured  the  plain-  321;   Perrine   v.   Bergen,  14   N.  J.   L. 

tiff'sbridge.  It  was  held  that  the  maxim,  335;    27    Am.    Dec.    63;    Hetrich    v. 

sic  uiere    tuo    ut    nlienum    nan    ladas,  Deachler,    6    Pa.     St.    32 ;    Beissell    v. 

should  be  qualified  to  the  extent  that  Sho11,4  Ball.  (Pa.)  311;  James  v.  Ster- 

each  proprietor.  In  exercising  his  own  rett,  137  Pa.  St.  334;  Hartiall  v.  Sill, 

right  on  his  own  territory,  should  act  12  Pa.  St.  248;   Curtice  -v.  Thompson, 

with  reasonable  skill  and  care  to  avoid  19  N.  H.  471 ;  Griffen  v.  Bartlett,  55  N. 
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its  normal  state.  An  owner  has  no  right  to  accumulate  water  for 
the  operation  of  machinery  requiring  more  than  the  usual  flow.' 
The  right  to  a  reasonable  use  includes  the  right  to  release,  let 
down,  and  discharge  waters,  in  order  beneficially  to  employ  them; 
and  the  exercise  of  the  right  entails  no  liability  for  injuries  neces- 
sarily caused  thereby  to  others  in  regard  to  the  rise  of  the  stream  ;■ 
yet,  if  the  discharge  withdraws  from  another  the  use  of  the  waters 
to  which  he  is  entitled,  or  if  it  needlessly  deprives  another  of  bis 


H.119;  Hajes  V.  WBldron,  44  N.  H. 
5S0;  84  Am.  Dec.  105;  Shoff  v.  Upper 
Connecticut  River,  etc..  Imp.  Co.,  57 
N.  H.  no;  Pitts  v.  Lancaster  Mills,  13 
Met.  (Mass, )  :j6;  Oregon  Iron  Co.  v. 
Tnillenger,  3  Oregon  1. 

Each  proprietor  has  the  right  to  de- 
tain water,  aa  it  passes  through  his  land, 
long  enough  for  the  proper  and  profit- 
able cDJoj'nient  of  it  Piatt  c.  Johnson, 
It  Johns.  (N.  Y.)  313 ;  8  Am.  Dec.  833. 
But  he  must  not  detain  It  unreasonablj 
or  let  it  off  in  an  unusual  quantitj,  to 
the  injury  of  hia  neighbor.  Webb  v. 
Portland  Mfg.  Co.,  3  Sumn.  (U,  S.)  1S9. 

It  is  not  an  unreasonable  use  for  the 
OwnerB  of  a  cotton  mill,  utilizing,  bj 
means  of  canals,  certain  reefs  in  the 
creek  above  their  mill, and  iieepingthe 
gates  closed  at  night  to  allow  this 
natural  reservoir  to  refill,  thereby  be- 
ing enabled  to  run  without  interrup- 
tion during  low  water,  as  against  a 
paper  mill,  the  advantageous  operation 
of  which  requires  it  to  run  n^bt  and 
day.  Bullard  v.  Saratoga  Victory  Mfg. 
Co.,  77  N.  Y.  s^s. 

The  use  of  the  fall  of  water  In  an  un- 
navigabie  stream  that  does  not  obstruct 
the  now  of  water  above,  and  that  re- 
atores  the  water  to  its  natural  course 
before  it  enters  the  lands  of  another 
proprietor,  is  not  a  nuisance.  Ewing  v, 
Colquhoun,  L,  R.,  a  App,  Cas.  839. 

The  upper  mill  owner  has  the  right 
to  stop  the  natural  flow  of  water  until 
hia  pond  is  full,  and  to  keep  it  full,  al- 
though in  consequence  of  the  obstruc- 
tion the  lower  mill  owner  guSers  an 
impairment  of  his  privilege.  Cold- 
well  V.  Sanderson.  eg^Wis.  63. 

Harreitlug  loa. — The  using  of  a 
stream  to  harvest  ice  is  a  reasonable 
use,  and  a  riparian  owner  may  dam  the 
ttream  and  make  a  pond  for  ice,  and 
may'  drain  it  and  hold  back  the  water  a 
reasonable  time  so  as  to  cleanse  the 

e)nd  In  order  that  the  ice  may  be  pure, 
eBaun  v.  Bean,  39  Hun  (N.  Y.)  336; 
See  IcK  AND  IcK  Companies,  vol.  9, 
p.  853. 


Flail  Fonda. — To  retain  the  water  br 
a  dam  for  the  purposes  of  ■  fieh  pond, 
constantly  maintained,  and  therefote 
allowing  the  natural  Sow  of  water  to 
pata  unimpeded  to  the  plaintiff's  mill, 
is  a  just  and  reasonable  eaercise  of  the 
defendant's  right  to  use  the  water  as  it 
passec  through  his  land.  Wood  r. 
Edes,  3  Allen  (Mass.)  580. 

OTarBow  OaosMI  I17  Bun  tbr  Oltr  >••- 
ervolr. — In  Brown  v.  Atlanta,  6S  Ga. 
71,  in  a  suit  for  the  overflow  of  land 
below  a  reservoir  of  a  cit«,  it  was  held 
that  the  amount  was  similar  to  that  in 
cases    of    damages   lor    ordinary  mill 

1.  Clinton  u.  Myers,  46  N.  Y.  511: 
7  Am.  Rep.  373.  Where  an  upper  mill 
wheel  required  fifty  per  cent,  more  than 
the  natural  flow,  which  was  generally 
uniform,  and  the  upper  owner  relainrd 
the  water  so  that  he  could  run  hb  mill 
to  the  full  capacity,  and  the  loner 
owner  had  only  a  small  pond  avtiiable, 
the  finding  of  the  jury  that  this  was  an 
unreasonable  detention  wai  wimnt- 
abie.    Timm  v.  Bear,  39  Wis.  2$^. 

But  where  one  whose  mill  required, 
at  a  certain  part  of  the  year,  more  thin 
the  natural  flow  of  the  stream,  aod 
who,  in  order  to  run  it  at  such  Hum, 
held  back  the  water  in  his  inili  pond 
and  operated  the  mill  by  using  a  pond- 
ful  at  a  time,  and  [hereby  the  lower 
mill,  which  could  be  run  by  the  natural 
flow  was  deprived  of  water  during  1 
portion  of  each  day,  it  was  held  last 
this  was  not  an  unreasonable  use  of  the 
water.  Pollitt  ii.  Long,  3  TTiomp.  i 
C.  (N.  Y.)  333. 

In  Brace  f.  Yale,  10  Alien  (Mu!.) 
441,  it  was  held  that  an  owner  of  a  mill, 
who  erects  a  reservoir  dam  upon  ■ 
small  stream,  detaining  and  storing  up 
the  water  until  he  desires  to  ute  it.aad 
drawing  from  the  pond  whenever  be 
has  occasion  to  use  the  water,  makes  1 
use  of  the  stream  adverse  to  the  ri^tj 
of  the  owners  below. 

S.  Drake  V.  Hamilton  Woolen  Co. 
99  Mass.  574. 
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beneficial  use,  or  injures  or  destroys  another's  property,  a  case 
for  damages  ts  presented.'  And  although  a  riparian  owner  may 
raise  the  level  of  the  waters  on  his  own  land,  he  is  liable  in  dam- 
ages if  he  causes  the  raising  of  the  natural  level  of  the  water  on 
or  against  another's  land.*  The  backing  of  water  causing  an  over- 
flow of  another's  land  entails  liability  for  ensuing  damages,'  as  in 

1.  McKee  v.   Delaware,  etc.,  Canal  63  Ala.  369;  Heath  v.  Williams.  35  Me. 

Co.,  135  N.   Y.  353;  31  Am.  St.   Rep.  309;  43  Am.  Dec.  165;   Stone  v.  Ro«- 

740;  Silsby  Mfg.  Co.  v.   State,  104  N.  common    Lumber    Co,    S9  Mlcb.  34; 

v.  561 ;  Stevens  v.  Kellev,  78  Me,  445 ;  Carlisle  v.  Cooper,  31   N.  J.  Eq.  576; 

S?    Am.   Rep.    13;  Toothaker  v.  Win-  Hutchinson   v.  Coleman,   10  N.  J.  L, 

■low,  61  Me.  133;  Potter  v.  Howe,  141  74;  Keller  w.  Stoltz,   71   Pa.    St.  356; 

Mass.  357  ;  Thompson  v.  Moore,  3  Al-  Neal  v.  Henry,  Meigs  (Tenn.)   17;  33 

ten  (Mass.)  350.  Am.   Dec.   135;   Allen  v.  McCorkle,  3 

A  mill  owner  may  be  restrained  from  Head   (Tenn.)  181 ;  Taylor  f.   Keeler, 

opening  his  gates  and  letting  the  water  50  Conn.  346. 

run  to  waste,   as  the  opposite   owner  In   Cooper   v.    Hall,   5  Ohio  331,  it 

taking  water   from  the  same   dam   is  was    held   that   where,   by   erecting  a 

entitled  to   all  the   water  not   needed  dam,  the  water  is  flowed  back'  In  the 

by  the  former.     Fuller  v.  Daniels,  63  bed  of  the  aCream  and   raised  against 

N.  H.  395.  the  land  of  an  adjacent  proprietor,  no 

Where  a  mill  owner  accumulates  the  action  lies,  unless  some  actual  injury  is 

water  in  the  wet  season   and  draws  It  sustained. 

off  in  summer,  so  as  to  cause  a  greater  Blfbti  m  to  Fall  Oontrollad  b7  Aetiul 

flow  than    usual,    washing    away  the  Vlslbla  Fkoti  Kathsr  than  butramantal 

banks,  drowning  the  land,  and  deprcd-  HaainmnanM. — The  water  power  of  a 

atlng    the    grass   of   another  riparian  riparian  owner  conrists  of  the  differ- 

owner,  an  action  will  lie  for  damages,  ence  of  level  between  the  surface  of 

Gerrisb  v.  New  Marlcet  Mfg.  Co.,  30  the  stream  at  Its  entry  on.  and  the  sur- 

N.  H.  478.  face    at    its    exit  from,  his  land  ;  but 

In  Kelly  u.  Lett,  13  Ired.  (N.  Car.)  though     instrumental    leveling    shows 

y>,  where  the  defendant  wlUfulW  and  more  fall  on  the  land  than  the   owner 

with   intent  injured  the   plaintiff,  fre-  has  height  at  his  dam,  yet.  if  the  actual 

quently  shutting  down  his  gates  so  ai  visible  facts  show  a  swelling  back  of 

to  accumulate  a  large  head  of  water  the  water  upon  the  adjoining  owner's 

and  then  raising  them,  thereby  causing  land  farther  than  before  the  erection 

«n  Immense  volume  of  waterto  BO  with  of  the  dam  complained  of,  the  Instru- 

great  force  against  the  plaintiff's  dam,  mental  measurements  must  give  way 

an  action  of  trespass  vi  ei  armU,  was  to   the   actual  facts   as  shown  on  the 

the  proper  action.  ground.     Brown  v.  Bush,  4;  Pa.  St.  61. 

S.  McGloveu.  Smith,  L.  R.,  33   Ir.  Hnnieliwl   Oorpontloii.— A  city,   in 

gq ;  Dunklee  v.  Wilton  R.  Co.,  34  N.  making  improvements,  has  no  right  to 

.  498;  Piiley  11.  Clark,  35  N.  Y.  mo;  dam  up  any  watercourse,  and  therehy 

91  Am.  Dec.  73;  M'Calmont  v.  Whit-  flood  the  land  of  others,  even  though 

3,  Rawle  <Pa.)  84;  33  Am.  Dec.  the  watercourse  does  not  form  a 
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Gould   V,   Boston  Duck  Co.,  13  manent  stream.     Rose  v.  St.  Charles, 

Gray  (Mass.)  443;  Eagle,  etc^  Mfg.  Co.  49  Mo.  509. 

i>.  Gibson,  61  Ala.  369.  Who  Har  Bring  an  AoUon. — Whenln- 

In  an  action  of  trespass  for  injuries  jured  by  an  overflow  of  the  spring  of 

alleged  to  have  been  caused  hj  the  ob-  another.   It   is   not  necessary   for   the 

atructlon  of  a  natural  watercourse,  so  plaintiff,  in  order  to  recover  damages, 

that  water  was  t>acked  upon  the  land  to  show  a  title  to  the  land,  or  posses- 

of  the  plalatifT,  the  evidence  being  con-  sion  bjr  inclosure ;  an  actual  possession 

flicttng.  the  question  was  for  the  Jury  by  the  plaintiff,  for  the  ordinary  pur- 

to  decide  whether  the  alleged  obstruc-  poses  of  use  by  his  family.  Is  all  that  Is 

tioti  by  the  defendant  caused  the  Inju-  necessary.    Allen  v.  McCorkle,  3  Head 

ries   complained  of.     Bierer  t>.  Hurst,  (Tenn.)  181. 

155  Pa.  St.  533.  AoqttlataaBO*  by tlia  Plaintiff. — Where 

'9.  Eagle,  etc.,  Mfg.  Co.  v.  Gibson,  the    evidence    showed    that    the   dam 
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the  case  of  one  raising  the  level  of  the  water  on  another's  land 
by  a  dam,  thereby  interfering  with  the  operation  of  his  mill,' or 
by  raising  the  level  of  the  water  and  interfering  with  the  use  of 
the  same  for  the  drainage  of  the  lands  of  another.*  And  where  a 
dam  causes  water  to  collect  and  become  stagnant,  to  the  injury  of 
the  health  of  riparian  owners,  its  maintenance  will  be  prevented 
by  injunction,' 

maintained  hy  the  defendants  had  been  Mod.  510 ;  Treat  v.  Bates,  37  Mich.  J90; 

biiill,  by  their  grantor,  of  such  a  height  White   v.   Forbes,    Walker   Ch.    Rep. 

that    It    would    injuriously   flood    the  (Mich.)   iiz;   Townsend  v.   People,  ] 

plaintiff's  land,  to  the  plaintiff 'sltnowl-  Hill  (N.  Y.)  479;  Munson  v.  People,  j 

edge,  and  that  the  plaintilTB  made  no  Park.  Cr.    Rep.    [N.   Y.}    16;    Com- 

objectlon  at  the  time,  but  kept  silent,  monwealth   v.  Webb,   6   Rand.   (Va.) 

and,  without  putting  the  builder  of  the  736;  Spencer  v.  Com.,  1  Leigh  (Va.) 

dam   in  equal   knowledge  of  the  fact,  751 ;  Miller  v.  Truebart.  4  X-deh  (Va.) 

Cermitted  him  to  incur  lar^e  expense  570;  Luning  i>.  State,  i   Chani  (Wis.) 

icreating  the  defendant's  water  power  178;  a  Plnn.  (Wis.)  115  ;  So  Am.  Dec 


and  tiuilding  the  structure  connected  153 ;  Douglass  v.  State,  4  Wit, 
therewith,  and  that  In  the  following  Stoughton  v.  State,  5  Wis.  agi;  Rooker 
year  the  plaintiffs  exchanged  deeds  v.  Perkins,  14  Wis.  79;  Ogletree  v. 
with  the  builder  of  the  dam,  settling  McQuaggs,  67  Ala.  580;  4a  Am.  Rep. 
the  boundary  line  between  them  upon  1 13;  States,  Puree,  4  McCord  (S.Car.) 
the  stream,  without  making  anj  claim  471 ;  State  v.  Close,  35  Iowa  570;  Wit- 
that  the  dam  setback  water  upon  their  son  v.  Van  Meter,  47  Iowa  6  ;  Stale  d. 
premises,  it  was  held  that  the  acquies-  Bush,  ig  Ind.  no;  Com.  v.  Clarke,  i 


e  plaintiffs  in  the  erection  A.    K.    Marsh.   (Kv.)   323  ;    Neale  v 

of  the  dam  to  such  a  height  at  to  cause  Cogar,  i  A.  K.  Marsh.  (Kr,)  589;  Story 

the  damages  complained   of,  together  v.  Hammond.  4  Ohio  376  ;   Morrii  v. 

with  their  silence  at  the   time  of  the  McCamey,  9  Ga.  t6o  ;  Neltns  v.  Mor- 

exchange   of   deeds,    prevented   a   re-  gan,  44  Ga.  617 ;  Central  R,,  etc.,  Co. 

covery   by   them.     Dean   v.   Benn,  69  v.   Wood,    51    Ga.    Sij;    Ellington  v, 

Hun  (N.V.)  519.  Bennett,  56  Ga.  i.sS;  Carlisle  !■.  Coopet, 

1.  Burnett  V.  Nicholson,  86  N.  Car.  ai  N.  J.  Eq^  576;  19  N.  ],  Eq.  »S7; 

99;   Lincoln   v.  Chadbourne,  56   Me.  Ramsay  v.  Chandler,  3  Cal.  90;  Ncal 

197;  (3ood  V.   Dodge,  3  Pittsb,   (Pa.)  v.  Henry,  Meigs  (Tenn.)   17;   13  Am, 

5^7;  Webster  «.   Fleming,  1   Humpb.  Dec.  115;   State  v.  Gainer,  3  Humph. 

(tenn.)  5.8.  (Tenn.)  39. 

A  dam  setting  back  water  so  as  to  In-         If  a  mill  pond  Is  dangerous  to  health, 

terfere  materially  with  the  running  of  it   should    be   abated;  otherwise,  noL 

another's   mill  Is   a  nuisance,  and  the  Montezuma  v.  Minor,  73  Ga.  4S4. 
owner  thereof  Is  entitled  to  an  Injunc-         Where  the  jury  finds  that  thotigh  the 

tlon   restraining    its   continuance   and  proposed  rebui!dl»g  of  a  mill  and  dan 

directing  the  dam  to  be  erected  to  a  wilf  overflow  the  plaintiff's  land  and 

height   that   will   abate  the   nuisance,  injure  the  health  of  the  famlly.the  mill 

RoUietT  I'.  New  York  Rubber  Co,,  34  will  be  a  public  convenience,  an  injunc- 

Hun  (N.  Y.)  171,  affirming  90  N.  Y.  30.  tlon   will  be   denied,  and  the  plaindff 

9.  Treat  v.  Bates,  37  Mich.  390;  Bow-  must  be  limited  to  his  damages.  Daugfa- 

man  V.  New  Orleans,  37  La.  Ann.  501;  try  v.  Warren,  85  N,  Car.  136. 
Bassetl  v.  Salisbury  Mfg.  Co.,  43  N.  H.        The  continuance  of  a  mill  dam  will 

569;  83  Am.  Dec.  179.  not  be  enjoined,  on  the  ground  that  the 

The  owner  of  a  mining  claim  on  a  plaintiff's  house  la  rendered  unhealthful 

creek   has  a  right  to  have  the  tailings  thereby,  where  the  evidence  leaves  the 

of  his  sluices  carried  off  by  the  stream,  matter  in  doubt.    Thomas  v.  Calhoun, 

and  It  Is  an  unlawful  detention  for  an-  58  Miss.  So. 

other,  by  the  erection  of  a  dam  lower        Where  a  mill  dam,  by  making  the 

down,  to  prevent  their  being  carried  waters  stagnant,  caused   them  to  emit 

off.     Sims  11.  Smith,  7  Cat.  149;  68  Am.  malarial  gases  that  injured  the  health 

Dec.  J33.  of  those  living  near  by,  a  plaintiff  vai 

3.  Halb  499;  King  «.  Whorten,  13  held  entitled  to  recover  for  the  expenict 
960 
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If  the  injury  to  the  adjoining  owner  is  caused  by  a  dam  which, 
though  not  affecting  the  ordinary  level  of  the  water  on  another's 
land,  yet  on  the  occasion  of  an  ordinary  and  expected  freshet,  or 
even  unusual  rise  in  the  water,  causes  an  overflow,  the  dam  owner 
is  liable  ;*  but  if  the  injury  is  in  consequence  of  an  extraordinary 

ofilckncM  and  toM  of  dme   thereby.  Booda  which  happen  so  (requentlf  that 

Mills  V.  Hall,  9  Wend.  (N.  Y.)  315;  14  menof  ordinary  prudence  are  espected 

Am.  Dec.  160.  to  calculate  upon  them;    and  against 

In  VirgiHi'a,  a  finding  of  a  jury  In  a  such  awelllngs  the  defendant  was  bound 

case  under  the  mill  act,  that  probably  to  provide  when  he  erected  his  dam." 

the  health  of  neighboring  families  will  The  ordinary  stage  of  water  must  be 

be   injured   bj   the   stagnation   of   the  held   to  include   Its  stage  or  level  In 

water  in  the  pond,  ia  conclusive  against  such  rises  from  the  water  as  are  usual, 

the  dam,     Majo  v.  Turner,   i    Munf.  ordinary,  and    reasonably   to    be    ex- 

(Va.)  405.  pected,  but  not  to  include  Its  stage  or 

1.  Dorman  v.  Ames,  I3  Minn.  451 ;  level  in  such  extraordinary  freshets  m 

Ames  V.  Cannon  River  Mfg.  Co.,  37  cannot   reasonably    be    anticipated   at 

Minn. 345;  State  v.  Ousatonic   Water  particularperiodsoftheyear.   Amesv. 

Co.ji  Conn.  137;  Richardson  ti. Kier,  Cannon  River  Mfg.  Co,  J 7  Minn,  J45. 

37   Cal.   163;    Bell   V.    McCIintock,   9  It  Is  not  merely  such  freshets  as  are 

Watts  (Pa.)   119;    34  Am.  Dec.  J07;  annual  In  their  recurrence  which  must 

Casebeer  v.  Monry,  55  Fa.  St.  419 ;  93  be  provided  against,  but  unuaiuil  fretb- 

Am.    Dec.   766;    Allen   v.   Chippewa  ets  occurring  once  in  several  years,  but 

Palls,  S3  Wis.  ^30;  38  Am.  Rep.  748;  at  no  regular  intervals.    Gray  v.  Harris, 

Bristol  Hydraulic  Co.  u.  Boyer,  67  lad.  107  Mass,  493;  g  Am.  Rep.  61. 

336.      See    also  Dam,  vol.  4,  p.  97S;  In  an  action  for  damages  from  back 

Floods,  vol.  8,  p.  6S.  water,  caused  by  a  certain  dam,  It  ap- 

In  McCoy  v.  Danley,  10  Pa.  St.  85;  pearing  that  the  overflow  took   place 

57  Am.   Dec.  680,  the  opinion   of  an  during  freshets,  It  was  competent  for 

apparently  conflicting  decision  In  Mo-  the  defendant  to  show  that  below  th« 

Dongahela  Nav.  Co.  v.  Coon,  6  Pa.  St.  dam  the  banks  were  high  and  close  to- 

370,  was  considered,  and  the  conflict  gether,  so   that   when  the  water  rose, 

said  to  be  mere  ^I'cfa.   Lowrie,  J.,  said :  during  floods,  in   the  dam,  the  water 

"A  distinction   is   taken   between   the  was  as  high  below  as  above  the  dam. 

ordinary  stage  of  the  water  and  at  its  Rucker  v,  Athens  Mfg.  Co,  54  Ga.  84. 

ordinary   stage   at   particular  periods.  Dunac*  br  Boom  Company.— Where, 

The  former  is  without  meaning  unless  on  account  of  the  high  state  of  water, 

it  means  the  average  stage;  for  there  which  might  reasonably  have  been  ex- 

Is  no  ordinary  stage  of  any  stream  In  pected   to   occur  at  intervals  of  a  few 

this   country  for   the  year   round.    A  years,  the  lands  and  crops  of  a  riparian 

man  may  make  his  dam  according  to  owner  were  damaged  by  an  overflow  of 

the  ordinary,  but  not  accordiiig  to  the  water  caused  by  a  river  boom.  It  was 

average,  stage  of  the  stream.    But  what  held  that  there  was  a  taking  of  Oie  land 

Is  the  ordinary  stage?     That  depends  whlchcould  not  be  justified  by  tbeowner 

upon  seasons  and  weather.    The  ordt-  of  theboom,withoutcompensationpald 

nary  stage,  in  ordinary  rainy  seasons,  or  secured.     McKenzie  v.  Mississippi, 

is  one  thing,  and  in  ordinary  dry  sea-  etc..  Boom  Co.,  iq  Minn.  388. 

sons,  <s   another.     The  ordinary  stage  OptBlonofWitnsMastoOMUaaf  Over* 

in  March  is  hlgli ;  in  August,  low.  The  flew. — In  an  action  to  recover  damages 

ordinary  rises  of   streams  are  matters  from  a  boom  company,  for  the  loss  of 

which  everyone  Is  expected  to  provide  property   resulting  from   an   ice  dam, 

against,  because,  with  ordinary  care,  he  where  the  flood  was  alleged  to  be  due  to 

can  calculate  upon  them.     Tbe  owner  the  construction  of  the  dam  by  the  com- 

of  a  dam  is  not  answerable  for  dam-  pany,  the  opinion  of  a  witness  as  to  the 

ages  caused  by  his  dam,  combined  with  cause  of  the  Ice  dam  was  inadmissible, 

an  act  of  Providence.     But  an  act  of  though  he  lived  by  the  side  of  the  boom 

Providence,     In     legal     phraseology,  for years.and  knew  the  condition  of  the 

means  an  accident  against  which  or^-  river  before  the  boom  was  built  Shaw  r>. 

nary  skill  and  foresight  is  not  expected  Susquehanna  Boom  Co,  11c  Pa.  St.  334. 

to  provide.    It  does  not  include  those  OoBrtmoUoii   of  Dui, — in  otder  to 
aS  C.  of  L^-6i                         HI 
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flood,  or  one  which  could  not  reasonably  have  been  expected,  or 
results  from  other  unforeseen  causes,*  although  not  necessarily 
unprecedented,'  no  liability  attaches  to  the  owner  of  the  dam. 

Whether  in  a  particular  case  the  flood  or  freshet  was  of  such  an 
unusual  or  extraordinary  character  as  to  excuse  the  dam  owner,  is 
a  question  for  the  jury  under  proper  instructions,* 

avoid  liability  for  damages,   tbe  owner  In  Alexander  -v.  Milwaukee,  i6  Wii. 

must  construct  hU  dam  ■□  a*  to  be  free  347.  it  was  said  that  the  duty  of  pro- 

Irom  defects,  or  ai  free  as  reasonable  viding  ftgainst   an   eztraordliiBrT  nia 

care,  forethought,    and  judgment  can  fall  or  unuaual  freshet,  tuch  aa  does  ool 

devise.     If  conitmcted  with  that  rea-  occur   but  once  in   a  series  of  vein, 

Bonable    care     which    prudent      tnen  which   pcraons  of  ordinarv   prtujeoce 

would  use,  and  no  negligence  is  ihonn  would  not  think  of  yarding  against, 

In  its  care  and  management,  the  owner  is  a  burden  which  ought  not  to  be  iw- 

Is  not    liable  for  damages    caused  bj  posed  upon  the  city. 

the  breaking  of  the  dam.     Hoffman  v.  In  Knoll  k.  Light,  76  Pa.  St.  168,  it 

Tuolumne  County  Water  Co.,  10  C«l.  washeldthatadamownerwasnolliible 

413!    Wolf   V.  St.  l«uis  Independent  fortheoverHowofanother'slandcauted 

water   Co.,  10  Cal.    541;  Everett    v.  bj  the  spontaneous  growth  of  a  paitku- 

Hydraulic  Flume  Tunnel  Co.,  aj  Cal.  lar  kind  of  gran  in  the  dam.    He  in- 

3IS ;  Sterling  Hydraulic  Co.   v.  WU-  jured  partj  might  have  removed  the 

Kams,  66   111.  393.    Otherwise,  where  gnus. 

there    has  been  negligence.     Rich    o.  (TttlAWflil  ObstrtteUoB.  —  But    where 

Keshena  Imp.  Co.,  56  Wis.  3S7.  the  obstructioo  or  dam  causing  the  in- 

So  in  New  York  o.  Ballej,  3   Den.  jury  la  unlawliil  in  the  first  inBtaoet, 

(N.    Y.)  433,  it   was  held  that  a  dam  this  rule  does  not  a{^ly.     So,  w^eit 

should  be  sufficient  to  resist  not  merely  the  plaintiS  and  defendant  wereowam 

ordinary  fresbeta,  but  such   estraordi-  of  land   on  oppocite  aides  of  a  cnel, 

nary  treabet*   as  mlsht  be  reasonably  which  in  limes  of  freshets  overflowed 

expected.     See  also  Lapbam  «.  Curtis,  tbe  land  on  one  aide,  belonging  to  the 

5  ^t.  379;  36  Am.  Dec.  31a.  plaintiff,  against  which  he  had  guarded 

In  Mgndy   v.    New   York,  etc.,  R.  by  piling,  and  the  defendant  drOTS  piles 

Co.,  75  Hun  (N.  Y.]   479,  it  was  held  in  the  creekeitending  thirty  feet  Id  the 

that  the  fact  that  a  fiood,  by  reason  of  channel  and  beyond  mote  of  bis  neigh- 

which  the  lands  of  the  plaintiff  were  bor,  it  was  held  that  the  injury  caused 

overflowed,  was    higher  than    any  to  therefrom,  on  the  occaston  of  an  un- 

which  the  river  had  ever   been  sub-  usual  freshet,  rendered  the  defendant 

jected  before,  did  not  relieve  the  de-  liable   In    damages    to    the    plaintiK 

fendant  from  liability,  where  the  river  Hartshorn  v. C haddock  (Super.  Ct). 40 

had  been  subject  to  sudden  rises  which  N.  Y.  St.  Rep.  953. 

steadily  increaied  in  volume.  9.  People   f.  Utica  Cement  Co.,  n 

Where  the  proprietor  of  land  with  111.    App.  159.    In  Pittsbui^,  etc,  R. 

mill  privilege  erected  a  dam  across  the  Co.  v.   Gilleland,  56   Pa.   St.  44;;  91 

stream  upon  hiaownland,  and  thereby  Am.  Dec.  98,  the  injury  complaiiied of 

caused  the  stream  to  become  obstructed  was  caused  by  three  Sdods  at  interralt 

with  ice,  and  the  water  of  the  stream  to  of    several    months.     An     inatmcIiOB 

he  thrown  back  upon    the   lands  and  that  left  the  jury  to  find  tbe  cause  from 

mills  of  a  proprietor  above.  It  was  held  extraordinary    floods,   for   tbe  second 

that  the   proprietor  below  was  liable  and  third  floods,  which  came  in  rapid 


for  damage  occasioned  by  tbe  obstruc-  succession,  was  held  t 

tion.     Cowlea  i>.  Kidder,  34  N.  H.  3641  Agnew,  J.,  said:  ■'  If   all  were  extnor 

57  Am.  Dec.   387;   Weaver  f.  Missis-  dinary    as  the    instroctioii   conceded, 

alppl,  etc.  Boom  Co.,  38  Minn.  534.  the  surprise  of  the  second  or   third 

1.  China  v.  Southwick,  la  Me.  33S ;  could  not  be  less  than  at  the  first,  and 

Procter  u,  Jennings,  6  Nev.  83;  3  Am.  it  was  still  more  surpriring  that  Ihej 

Rep.  340;   Cobb  11.  Smith,  38  WU.  31 ;  should  come  In  such  rapid  successloa; 

Sabine  f.  Johnson,  35  Wis.  185;  Pixley  being  extraordinary,  neither  tbesec- 

z'.  Clark,  35  N.  Y.  530;  91  Am.  Dec.  73;  ond   nor    third    could  have  been  ei- 

Chidester  v.  Consolidated  Ditch  Co.,  pected  more  than  tbe  flnt" 

59  CaL  197.  ■.  Borchardt  v.  Wausaw  Boom  C«, 
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(e)  ly  EmbukmntB. — A  riparian  owner  may  erect  embankments 
or  barriers  upon  his  own  land  for  the  protection  of  his  premises  from 
an  overflow,  to  prevent  a  change  in  the  natural  state  of  the  stream 
or  the  old  course  of  the  channel  from  being  altered,*  But  he  will 
be  liable  for  damages  if,  by  erecting  such  embankments,  water 
is  thrown  upon  another's  land,*  even  in  the  case  of  freshets  or 
ordinary  floods.' 

:a ;  Gray  ■«.  must  be  everclted  with  a  ja«t  regard  to 

1.  Rep.  61.  the  rights   of  others.     He   cannot,  bj- 

1.  Rex  V.  ComtnWoners,  8  B.  &  C.  the   construction  of  embankments   or 

355:   iS^-C.L.a,^?;  Boston  Mfg.  Co.  otherwise,  divert  the  waters  of  the  river 

■V.  Bui^n,  ii4M«si.  340;  ShelbvviUe,  from  hia  own  lands,  and  cause  them  to 

etc.,  Turnpike  Co.  t>.  Green,  99   Ind.  flow  over  and  upon  those  of  hii  neigh- 

2051  Schlichter  v,  Phllhpv,  67  Ind.  301;  bor  to  the  substantial  Injurj  of  the  lat- 

Cairo,  etc.,  Co.  ti.  Stevens,  73  Ind.  3;8 ;  ter,  however  beneficial  it  maj  be  to  his 

38  Am.  Rep.  139;  Collins  u.  Macon,  own  lands,  without  violating  this  ele- 

69   Ga.   ^43;  Deidrich  u.   Northweet-  mentary  maxim  of  justice." 

ern  UnionR.Co.,  43  Wis.148;  Miller  One  who  rightfully  erects  or  maln- 

V.  Milwaukee,  14  Wis. 641.  tains  a  barrier  on  his  own  land   roust 

In  Barnes  v.  Marshall,  68  Cal.  569,  exercise  reasonable  care  and  skill  to 
it  was  held  that  the  defendant  had  a  avoid  defects  in  Its  condition,  and  for 
right  to  protect  his  land  from  a  threat-  the  want  of  such  care  and  skill  that 
ened  change  of  the  channel  of  a  river,  results  in  Injuries  to  another,  he  is 
by  building  a  bulkhead  as  high  as  the  liable.  Savannah,  etc.,  R.  Co.  i'.  Law- 
original  bank  before  it  was  washed  ton,  75  Ga.  19a ;  Grant  v.  McDonogh, 
away.  7  La.  Ann.  447. 

B.  Angell  on  Watercourses  (7th  ed.),  pamafM.  —  In    Tlnsman    v.    Belve- 

tj  333;   Fletcher  v.  Smith,  L.  R.,  3  App.  dere,  etc.,  R.  Co.,  16  N.  I.  L.   148;  69 

Caa.  781;  Farquhanon  V.  Farquharson,  Am.   Dec.   (65,   where   the  complaint 

3  Bligh.  N.  S.  431  ;  Gerrish  v.  Clough,  was    that    the    defendant,    a   railroad 

4S  N.  H.  9  ;  97  Am.  Dec.  ^b\  ;  3   Am.  company,  had  constructed  an  embank- 

Rep.  i6c;  Amoskeag  Mfg.  Co.  v. Good-  ment  in  a  creek's  mouth,  in  which  the 

ale,  46  N.  H.  53;  Tillotson  -a.  Smith,  33  plalntlS  had  a  right  of  storing,  land- 

N.  H.  90i  64  Am.  Dec.  3C5;  Lonestreet  Ing,  etc.,  lumber  tor  the  use  of  hla  mill, 

V.   Harkrader,  17  Ohio  St.  33  ;   Pierce  lo  that  the  water  was  prevented  from 

V.  KinncT,  59  Barb.  (N.  Y.)  56  ;  Var-  flowing  In  its  accustomed  channel,  and 


nioyment  of  bis  privHege,  it 
that  the  injury  was  the  direct 


18  M.J.  L.  zoo;  Montgomery  f.  Locke  was  held  that  the  injury 

(Cal.  18S6},  II  Pac.  Rep.  874.  and  immediate  consequence  ui  luc  mi;i 

In  Crawford  v.  Ramt>o,  44  Ohio  St.  of  the  defendant,  and  the  damages  sus- 

379,  Minshall,  J.,  explaining  the  extent  tained  could   not  be  denominated  re- 

of  this   right,  said :  "  The   maiim,  sic  mote  or  consequential. 

uttrt  tuo  tit  alUnum  non  ladas,  would  I.  Meniiea  v.  Breadalbane,  3  Bllgh 

seem  to  apply  with  peculiar  propriety  N.  S.   414;    Crawford    u.    Rambo,  44 

to  a  case  like  this.     Each  proprietor  on  Ohio  St.  279;  Railroad  Co.  v.  Carr,  38 

a  river  has  a  right  to  the  enjoyment  of  Ohio  St.  44S-,  43  Am.  Rep.  418. 

its  waters  as  ft  flows  by  hia  premises.  In  Burwell  v.  Hobson,  13  Gratt.(  Va.) 

and  the  right,  also,  to  modify  and  limit  333;   6;   Am.   Dec.    147,  Moncure,  J., 

Ita  current  upon  hU  own  property  as  said :  "The  maiim,  i!c  uttrt  lao  til  aii- 

will  heat  subserve  his  own  convenience  bum  hoh  Itedas,  emphatically  applies  to 

and  notions  of  propriety ;  and  he  may,  the  case  of  a  riparian  proprietor,  and 

therefore,  construct  and  maintain  em-  Is  the  true  legal  as  well  as  moral  meas- 

bankmenta  thereon,  for  the  purpose  of  ure  of  his  rights.     He  has  no  right  to 

protecting  any   part  of  his  land  from  divert   the   stream,  or   any   part  of  it, 

being  injured  from  the  overflow  of  the  from  its  accustomed  course,  to  the  in- 

Tiver  in  times  of  h^h  waters ;  but  it  Is  jury  of  other  persons.    This  is  a  plain 

equally  clear  that  this  right  to  deal  with  proposition  laid  down  by  all  the  writers 

the   river  and   to  control   Its   current  on  the  subject  of  water  rights,'and  was 
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One  may,  by  embankments  upon  his  own  land,  return  the  stream 
to  its  old  channel,  when,  by  reason  of  floods,  it  has  turned  from  its 
natural  course,  and  encroaches  upon  his  land,*  provided  he  does 
not  cause  it  to  flow  on  the  lands  of  others,  except  in  its  old  chan- 
nel,* and  provided,  further,  that  the  right  to  return  it  has  not  been 
lost  by  acquiescence  in  the  flow  in  the  new  channel.' 

But  one  is  not  answerable  for  damages  caused  by  his  protecting 
himself  in  cases  of  extraordinary  or  unusual  floods.*    And  where 


>nfined  In  Its  application  Co  the  ordi-  Btream,  dividing  his  land  from  th«l  of 

narj  course  of  the  itream,  and  that  a  the   complainant,  but  which   failed  to 

riparian  proprietor  ma;  lawfully  pro-  itate  how  often  the  itream  had  over- 

tect  his  propertr  from  floods,  bj  erect-  flowed  its  banlu,  bj  reason  of  heaTj 

Ing  a  dike  or  oUier  obstruction  on  his  freshets,  or  how  much  of  the  cocoplaia- 

land,  though  its  necessary  eflfect  may  ant's  land  liad  t*een,  or  was,  liable  to  be 

be  to  turn  tuperabundant  water  on  the  oversowed  at  such  times  in  consequeDce 

land  of  his  neighbor.    Such  a  dlitinc-  of  the  embankment,  did  not  pioent  • 

tion  between  the  ordinary  and  extraor-  case  entitling  the  complainant  to  equi- 

dinar;  flow   of  a  stream,    is  not  laid  table  relief. 

down  or  recognized  by  any  elementary  1.  Slater  v.  Fos,  5  Hun  (N.  Y.)  544; 

writer,   nor  in  any  adjured  case,  as  Farquharaon  v.  Farquharson,  3  Bi^ti 

far  as  I  have  seen.     The  utmost  extent  N.  S.  411. 

to  which  authorities  seem  to  go,  In  that  Where  a  stream  running  acrosi  ^ 

direction,   is  that  a  riparian  proprietor  defendant's  land,  and  thence  tipon  Ihe 

may  erect  any  worli,  in  order  to  pre-  plaintiff's   land   below,  during  a  flood 

vent    his    land   being   overflowed    by  brokGthToughltabBnk,niaUiiganopea- 

any  change  in  the  natural  state  of  the  Ing  sufficient  to  carry  the  water  ordl- 

stream,  and  to  prevent  its  old  course  narily  running,  and  Uirough  this  new 

from  being  altered.    Angell  on  Water-  channel  the  water  would  haveconCinued 

courses,   ^   333.     But  lie  has  no  right,  torun,  if  not  prevented,  it  wat  held  that 

for  his  greater  convenience  and   bene-  the  defendant  had  a  right,  for  his  own 

fit,  to  build  anything  which,  In  times  protection,  to    erect  an    embankment 

of  ordinary  flood,  will  throw  the  water  across  the  crevasse  for  the  purpose  ot 

on  the  grounds  of  another  proprietor,  conflning  the  waters  within  their  ori^- 

■o  as  to  overflow  and  injure  them."  nal  channel ;  provided  he  did  not  build 

In    Rex   V.   Trafford,   10   E.    C.   L.  such  barrier  too  high,  nor  project  it  into 

4qS;  I  B.  &  Ad.  874,  Tenterden,  C.   T.,  the  stream  so  as  to  interfere  with  the 

it  admit  any  such  distinction.  He  accustomed  flow.     Pierce  n,  Kinney,  J9 


structed,  for  the  benefit  of  one  class  of  c  Am.  Rep.  301 ;  Rood  f.  Johnson,  A 

persons,  to  the  injury  of  another.    Un-  »'-  '      " .--_,._..  ,0  ^_,  _<- 

less,  therefore,  a  sound  distinction  can 

be  made  between  the  ordinary  course  Am.  Dec.  344. 
of  water  flowing  In  a  bounded  channel        4.  Mailhot  v.Pug^,3oLa.  Ann.i3J^ 

at   all   usual  seasons,   and  the  extraor-  In  Nield  m.  London,   etc.,  R.  Co.,  L. 

dlnary     course   which   its   superabun-  R.,  10   Exch.  4,  the  owner  of  a  canil 

dant  quantity  has  been  accustomed  to  which  was  near  the  river, but  not  cam- 

talte  U  particular  seasons,  the  creation  municating  with  It,  tearing  in  time  dI 

and  continuance  of  these  fenders  can-  flood  an  overflow  of  the  river  into  the 

not  be  justified.     No  case  was  cited,  or  canal,    and   consequent   injury  to  hii 

has  been  foand,  that  will  support  such  warehouses  thereon,  inserted  planks  in 

a  distinction."  grooves  made  in  the  banlu  of  the  canal 

In]nneUoiL-~In  BIkine  v.  Brady,  64  to   keep   the    overflowing  water  out. 

Md.  373,  It  was  held  that  a  bill  which  The  water  found  its  way  t«  the  caasl, 

prayed  for  an  Injunction  to  restrain  the  and  confined  by  the  planks  roK  to  * 

defendant  from  maintaining   an   em-  higher  level  than  it  otherwise  would 
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one,  by  his  embankment,  causes  more  than  the  natural  flow  upon 
the  land  of  another,  he  cannot  complain  if  the  party  so  injured 
protects  himself  by  embankments  or  dams  upon  his  own  land, 
although  the  latter  throws  back  water  upon  him.' 

Water  resulting  from  an  overflow,  in  districts  where  flood  waters 
cover  great  tracts  of  land,  may  be  treated  as  surface  water,  and 
the  landowner  entails  no  liability  where,  in  protecting  his  land 
from  such  waters,  he  throws  them  back  upon  an  upper  proprietor.* 


have  done,  and  ultimate!}'  overflowed, 
causing  damages  to  a  mill  on  the  canal, 
which  It  would  not  have  done  but  for 
the  u«e   made  of  the  planks.     It  was 
held   that   the    canal   owner   was  not 
liable,  since,  without  doing  anything 
affecting  the   natural   channel   of  the 
river,  he  had  onlj  soDgli 
himaelt  against  the  con 
I.  Merritt  v.  Parker, 
In  Wllhelm  v.  BurlejE 
381,  where  there  was  a 
ages  for  erecting 


stream  of  water  rati  across  the  plain- 
tiff's land,  northerly,  upon  and  across 
tilf  defendant's  lands  below.  Near  the 
line  was  the  stump  of  a  tree,  on  the 
east  side  of  which  was  the  natural 
channel,  but  In  times  of  high  water  the 
water  flowed  on  the  west  side.  The 
protect  plaintiff 's  predecessors  constructed, 
enemy.  and  the  plaintiff  maintained,  an   em- 

[  N.  I.  L..  460.  bankment  upon  his  land,  which  caused 
m,  106  N.  Car.  the  water  of  the  creek,  in  its  ordinarj 
Issue  of  dam-  stages  as  well  as  in  time  of  Hoods,  to 
upon  the  bank     flow  on  the  west  side,  and  the  defend- 


that  the  plaintiff  had  previous!; 
ed  a  dftm  which  caused  the  de'tenaani 
to  have  to  erect  one  for  fals  protection, 
it  was  said :  "  It  is  true,  as  a  general 
rule,  that  a  riparian  proprietor  of  land 
is  restricted  in  the  management  of  his 
propertj  hj  the  mailm,  '  ' 
ut   alienum    aon   Icedas, 


therefore,  take  the  Initiative  and 
struct  a  dam  on  a  stream  thatwill  cause 
the  waleT  to  oversow  and  injure  the 
land  of  his  neighbor  that  may  lie  oppo- 
site or  above  his  own  premises,  either 
when  the  water  Is  at  its  usual  height  or 
In  an  ordinarj  freshet,  or  that  so  ob- 
structs its  flow  as  to  [>r 
of  the  other  rlpai 


from  flowing  on  the  west  side, 
and  turned  it  to  the  east  It  was  held 
that  the  plaintiff  had  no  right  of  action 
on  that  account,  but  that  the  defend- 
ant had  the  right  to  dam  against  the 
water  bo  turned  upon  his  land,  and  if, 
tuo  In  order  to  protect  himself  from  the 
and   cannot,     consequences  of  the  plaintiff  '1  acts,  he 


obstructed  the  flow,  the  plaintiff  could 
not  complain. 

Where  the  plaintiff  charged  that  the 
defendant  had  obslmcted  a  stream  uf 
water  and  caused  it  to  flow  over  the 
lands  of  the  plaintiff,  adjoining,  and  the 
defendant  answered  bj  a  general  de- 
_.  the  land  nial,  and,  In  a  second  paragraph,  that 
from  being     the   plaintiff   had   prevtouslj   diverted 


jur7  that  the  plaintiff  Grst  built  a  wall 
on  bis  side  of  the  creek,  and  therebj 
caused  the  water  to  overflow  the  de- 
fendant's land  on  the  other  side  and 
lower  down,  the  defendant  had  a  right 
to  build  a  dam  on  the  north  bank  to 
stop  the  overflow  brought  about  in  that 
way,  and  if,  in  effecting  that  object,  it 
became  necensary  to  obstruct  the  flow 
of  water  in  the  creek,  and  cause  it  to 
'  edd;','  BO  as  in   fresheti 


provided  against  its  flow  over  his  land, 
a  demurrer  to  the  second  paragraph 
was  properly  overruled.  Harding  v. 
Whitney,  40  Ind.  379. 

9.  Schlichter  v.  Phlllipy.  67  Ind. 
aoi  ;  Benthatl  v.  Seiferl,  77  Ind.  30a; 
Cairo,  etc.,  R,  Co.  v.  Houry,  77  Ind. 
364;  Shelbyville,  etc..  Turnpike  Co.  v. 
Green,  99  Ind.  305;  Abbott  v.  Kansas 
Cltj,  etc.,  R.  Co.,  83  Mo.  371 ;  53  Am. 
Rep.  581,  overruling  McCormack  t 


of  the  plaintiff's  land  than  had  previ-     Kansas  01  tj,  etc.,  R.  Co.,  70  Mo.  359; 


ouslj  been  covered  in  freshets,  the 
defendant  was  not  answerable  in  dam- 
ages for  such  additional  overflow." 

In  Avery  v.  Empire  Woolen  Co.,  83 
N.  Y.  sSa,  the  facu  were  as  follows :  A 


IS  Am 

City,  etc 

Rep.  480 

InCai 
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(d)  Bj  SrUfN  waA  OalT«rtt. — The  owner  of  land  or  right  o(  way 
which  is  traversed  by  an  unnavigable  watercourse,  has  the  right  to 
bridge  it,  but  he  must  so  construct  and  maintain  the  bridge  as  not 
to  modify  the  natural  flow  of  the  stream,  and  if  he  does  mterfcrc 
to  the  injury  of  riparian  owners,  he  is  liable  in  damages ;'  the 

thu«  Etates   the   rule;  "With   reason-  In  times  of  freshets,  and,  upon  the  »ub- 

Bblj' near  approiimation  to   accuracy,  Eldence  of  the  waters,  are  covered  vith 

It  laay  be  laid  down  as  a  general  rule,  the  driftwood  and  deposits  to  detamed. 

that  upon  the  boundaries  of  his  own  Tajlor  v.  Fickas,  64  Ind.  167;  31  Am. 

land,  not  interfering  with  any  natural  Rep,  [14. 

or  prescriptive  watercourse,  the  owner        1.  See  Bridges,  vol.  I,  p.  540;  Rowe 

may  erect  such  barriers  as  he  maj  deem  11.    Granite    Bridge    Corp.,    zi    Pick, 

necessary  to  keep  oS  surface  water  Br  (Mass.)  344;  Lawrence  v. Fairbaven, 5 

overflowing    floods    coming   from    or  Gray  {Mass.)  110;  Talbot  v.  Whipple, 

across  adjacent  Iands;and  foranycan-  7  Gray  (Mast  '  " 

sequent  repulsion,    turning    aside    or  Carpet  Co., 

heaping  up  of  these  waters  to  the   in-  Philadelphia,  etc.,  R.  Co.','57  Fed.  Rep. 

jury  of  other  lands,  he  will  not  be  re-  903;  Fick  r.  Pennsylvania  R.  Co,  [57 

sponsible ;  but   such    waters  as  fall   in  Pa.  St.  ftii. 

rain  and  snow   on  his  land,   or   come         Where  the  piers  of  a  bridge  set  back 

thereon  by  surface  drainage   from  or  water  on  the  lands  of  a  riparian  owaer, 

over     contiguous      lands,      he      must  it  is  no  defense,  in  an  action  Iberefor, 

keep  within  his  boundaries,  or  permit  that  the  abutments  o(  an  old  bridge, 

them  to  flow   oST  without  arUflcial   in-  which  had  stood  immediately  above  br 

terference,  unless   within  the  limits  of  twenty  years,  extended  equally  as  lar 

his  land  he  can  turn  them  into  a  natu-  into  the  stream.   Gillespie  -u.  Foirst,  iS 

ral  watercourse.   This  Is  In  accordance  Hun  (N.  Y.)   no. 
with  the  general  principle  that    such        General  Uibllltr.—In  Roweu.Graa- 

waters  are   a  common   enemy    which  ite  Bridge  Corp.,  ai  Pick.  (Mass.)  344, 

each  proprietor  may    fight  off  as  he  Shaw,  C.  J.,  said:  "An  individual  or 

will."  company  makings  road,  pursuant  torn 

In    Hoard  v.  Des  Moines,  62  Iowa  authorltygrantedby  law,intheibseDce 

126,  It  was  held   that  every  owner  of  oE  positive  enactment  on  the  subjed,  in 

land    has   a   right    to  protect   himself  the  execution   of   such   authority  aie 

from  overflow  of  water  from  a  river  in  bound,  In  constructing  their  road  over 

times  of  flood,  even  though,  by  ezclud-  watercourses,  on  private  land,  to  make 

Ing  the  water  from   his  Own   premises,  suitable  bridges,  culverts,  or  other  pco- 

he  deepens  it  between  his  land  and  the  vision  for  carrying  off  the  water  effee- 

river;  and,   on   the  same  principle,  a  tually;  that  if  indoingso  theyareandtr 

city    may    protect  its    territory   from  the  necessity  of  diverting  the  waler- 

overilow  by  the  construction  of  a  levee,  course,  in  some  measure,  from  its  nlt- 

and,  in  the  absence  of  negligence,  will  ural  channel,  they  are  at  liberty  to  do 

not   be  liable  to  one  who  owns  a  lot  so ;  making  such  bridges,  culverts,  and 

between  the  levee  and  the  river.  drains  as  may  be  necessary  to  carry  ofl 

In  Gray  v.  McWilliams,  98  Cal.  157,  the  water,  in  the  direction  which  they 

it  was    held  that  a  landowner    might  may  give  it;  but  they  are  bound,  as  part 

construct  an   embankment  to   protect  of   their    public   duty,   to   keep   such 

his  land   from  such  overflows,  though  bridge,  culvert,  or  new  watercourse,  in 

the  effect  might  be  to  prevent  the  free  suitable   and  sufficient  repair  to  effect 

discharge  of  the  water,  or  tend  to  in-  the  purpose  for  which  It  was  made,  ind 

crease    the   flow   on   the   land   of    his  for  carrying  off  the  water  effectusllj. 

neighbor.     See   also   Lamb  v.  Recia-  ,     .    .     The  company  are  not  to  be  re- 

mation   Dist.   No.  108,  73  Cal.    125 ;  2  quired   to  go  to  any  unreasonable  ei- 

Am.  St.  Rep.  775.  pense;  as,  where  a  stream  is  a  brosd, 

A  riparian  owner  who  plants  trees  on  shallow  watercourse,  which  miy  be  le- 

his  own  land,  and  thereby  prevents  large  duced  in  width,  and  deepened  so  u  to 

quantities  of  driftwood  and  other  mat-  carry  olT  the  water  as  effectually  asbe- 

ter  from   tieing  carried   away,   is   not  fore,  we  think  the  company  migbtwcll 

liable  to  the  upper  riparian  owner  ad-  be  allowed,  instead  of  buildings  bridge 

joining  him,  whose  lands  are  overflowed  over   the  whole   wide   space  which  it 
966 
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same  principle  applies  in  the  case  of  a  railroad  company  con- 
structing  their  road  across  running  streams  ;*  and  likewise  in  the 

origlDally   covered,  to  narrow  it,  and  company,  where   It   sppean  that   the 

pass  it  br  a  suirable  bridge.     So,  If  the  tloodineconiplalnedol  could  have  been 

natural  bed  of  tuch  a  watercoune  ia  avoided.  St.  I.ouis,etc.,  R.  Co.  f.  Har* 

muddy  and  deep,  where  it  would  be  dif-  ris,  47  Ark.  340. 

ficult  and  expensive  to  erect  a  bridge,  An  injurj  caused  bj  the  concentra- 

they  may  change  the  watercourse  from  Hon  of  itow,  through  a  railroad  compa- 

ita  natural  channel  to  auother,  taking  ny'e  building  too  small  a  culvert  for  the 

care  that  it  Bhall  be  equally  beneficial  proper   discharge   of   the  waters  of  a 

for  the  purposes  intended."  creek  in  times  of  overflow,  though  the 

1.  Bryant    v.   BIgelow    Carpet   Co.,  waters  would  naturally  go  in  the  same 

131  MasB.  491 ;  Sullen  f.  Chicago,  etc.,  direction,   is   an   actionable    nuisance. 

R.  Co„  74  Iowa  6ii9;  7  Am.  St.   Rep.  McCormick  v.  Kansas  City,   etc.,   R. 

501 ;  Norrig  v,  Vermont  Cent.  R.  Co.,  Co.,  70  Mo.  359 ;  35  Am.  Rep.  431. 

a8  Vt.  loa;  Ohio,etc.,R.Co.ii.Neutiel,  In  Spencer  v.  Hartford,  etc.,  R.  Co., 

143  III.  46:  Ohio,  etc.,  R.  Co.  V.  ThllN  to  R.  I.  14,  it  was  held  that  a  railroad 

man,  143  111.  117;  Chicago,  etc.,  R.  Co.  company  was   liable    In  damages    for 

v.    Schaffer,   134   111.   ill;    March    v.  building  a  bridge  across  a  river,  with  m 

Portsmouth,  etc.,  R,  Co.,  19  N.  H.  373;  pier  turned  obliquely  to  the  course  of 

Brink  v.  Kansas  City,  etc.,  R.  Co.,  17  the  river,  In  such  a  manner  as  to  turn 

Mo.  App.  177 ;  Talbot  v.  Hore,  17  Mo.  the   water  of  the  stream,  in   times  of 

App,  175 ;  Taylor  f.  Baltimore,  etc.,  R.  freshets,    upon     the    plaintilT's   grass 

Co.,   33   W.  V«.   m;   McCleneghan  I',  land,  thereby  throwing  sand  and  earth 

Omaha,  etc.,  R.   Co,,  15  Neb.  ^33;   13  upon    it,   and    gullying    and   washing 

Am.  St.  Rep.  508;  New  Albany,  etc.,  away  the  same,  it  appearing  that  the 

R.  Co.  V,  Higman,  iS  Ind.  77  ;  Omaha,  bridge  at  an  additional  expense,  could 

etc.,  R.  Co.  V.   Brown,  29   Neb.  491;  have  been  erected  with  safety  to  the 

Easterbrook  v.  Eric  R.  Co.,  ji   Bajb.  railroad  company  »o  as  not  to  injure 

{N.  Y.)  95.                                             '  the  said   land.    The  plaintiff  was  not 

It  it  the  duty  of  a  railroad  company  estopped  from  maintaining  his  action 

to  constnict  its  culverts  so  that  they  for  the  damage  so  caused  to  his  land, 

will  carry  off  water  In  the  streams  over  by  reason  of  having  previously,  by  deed, 

which  they  are  built,  under  all  ordinary  conveyed  to   the  railroad    company  a 

circumstances  likely   to   occur   in   the  portion  of  his  land  for  the  purposes  of 

usual  course  of  nature.  Including  such  a  railroad,  and.  In  consideration  of  the 

heavy  rains  as  are  ordinarily  expected,  purchase -money,  released  all  claims  tor 

althoughonlyof  occasional  occurrence,  damages  which  tnight  be  awarded  by 

But  It  is  not  liable  for  damages  result-  commlssionera,  as   the   commissioners 

Ing  from  its  culverts  being  insufficient  could  have  appraised  and  awarded  only 

to    carrv  off  the   overflow   caused   by  such  damages  as  would  have  resulted 

extraordinary    and    unusual    rainfalls,  from  the  construction  and  use  of  the 

Knight  f.  Albemarle,  etc^  R.  Co.,  iii  road  in  a  legal  and  proper  manner. 

N.  Car.  So;  Emery  i'.  Raleigh,  etc.,  R.  Italiitenanoa  of  Ootrnty   Btmetnra. — 

Co.,  10a  N.  Car.  309;   II  Am,  St.  Rep.  If  the  structure  maintained  by  the  rail- 

737.     And  it  is  the  ditty  of  the  railroad  road  company  constitutes  a  nuisance.  It 

company    to  keep   the   culvert   unob-  is  liable  therefor,  although  it  was  orig- 

Structed.     West  i'.  Louisville,  etc,  R.  Inally  erected    by   the    county    under 

Co.,  8  Bush  (Ky.)  404.  legislative  authority.     Payne  v.  Kan- 

A    railroad    company    Is   liable   for  gas  City,  etc.,  R.  Co.,  112  Mo.  6. 

damages  to  lands  from  the  construe-  Cbuiga    ot  Cbuuial. — Where  a  rail- 

tion   of    a   bridge    which    causes    the  road  crossing  a  stream   obstructed  the 

water  and  ice  to  gorge  and  overHow  flow  of  the  water,  and  the   landowner 

adjacent  land.     In  the  selection  of  the  diverted  it  to  a  new  channel,  hia  right 

character  of  the  bridge  to  be  built,  due  to  have  it  flow  in  the  old   channel  was 

regard  must  be  had  for  the  rights  of  the  not   extinguished,  unless  he  intended 

adjacent  landowners.    McCleneghan  11.  permanently   to   abandon  It,  and   this 

Omaha,  etc.,  R.  Co.,  15  Neb.  523;  13  was  a  questiontor  theiury.  Mississlppt 

Am.  St.  Rep.  so8.  Cent.  R.  Co.  v.  Mason,  51  Miss.  234. 

"The  right  of  changing  watercourseB  Surface  Watar,  —  Abridge  duly   au- 

«nd  taking  water"  will  not  relieve  a  thorized  by  law  ia  not  a  nuisance,  if  Its 
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case  of  the  construction  and  maintenance  of  bridges  by  municipal 
corporations.' 

The  bridge  must  be  so  constructed  and  maintained  as  not  to  inter- 
fere with  the  natural  flow.not  only^henat  its  ordinary  height,  but 
also  when  it  is  swollen  with  the  floods  to  which  it  is  subject.*  But 
no  liability  attaches  on  account  of  damage  on  the  occasion  of  an 
extraordinary  flood." 

(2)  Pollution  —  (»)  Is  e«aml. — The  right  of  every  owner  of 
land,  through  which  a  stream  of  water  flows,  to  have  the  same 

sbutmenti    are    properlj   placed    and  ural  natercoune,  a  railroad  conipuf 

sufBcient  to  dUcharge  the  water  com-  thould  leave  an  opening  Gufficieat  to 

tng  down  the  creek  in  times  o£  flood,  afford  aa  outlet  for  jtll  water,  in  time* 

and   the   owner  of   the  bridge  It   not  of  flood,  a«  well  s«  at  otber  timet,  and 

liable   for   the   obEtruction   of  surface  is   liable   for   failure   to   do  lo  to  one 

water  HowinK  on  his  land.    Conhocton  whose    land    Is    flooded.     New  Yoit 

Stone  Road  Co.  i^.  Buffalo,  etc.,  R.  Co.,  Union  Trust  Co.  -d.  Cuppj,  16  Kaa. 

3  Hun  (N.  Y.}  52J.  754.     So  one  whose  land  is  overflowed 

TampoiaiT  ObitmcUon.  —  A  railroad  by  reason  of  the  failure  of  a  railroid 

COmpanj,  with  power   to   construct  a  companj  to  conitnict  a  culvert  long 

bridKC  over  a  stream,  is  not  responsible  enough  to  carrj  awaj  the  waters  of  an 

for  damages  arising  from  the  tempo-  occasional   extraordinary  flood,  has  a 

rarr  obstruction  of  the  stream  bjr  scaf-  right  of  action  therefor.    Cerriger  r. 

folding,  or   bj  the  construction   of    a  East   Tennessee,   etc.,   R.  Co.,  7  Lea 

temporary,   stationary   bridge,  or   any  (Tenn.)  388. 

unavoidable  delay  in  the  completion  of  It  is  no  defense  that  a  railroad  com- 

the   bridge.     Hamilton   v.   Vlcksburg,  pany,  whose  failure  to  construct  a  cul- 

etc.,  R.  Co.,  34  La.  Ann.  97a.  vert  for  the  passage  of  water  has  in- 

1.  In   Haynes  v.  Burlington,  38  Vt.  jufed  a  party,  constructed  its  road  In 

il50,  Pollard,  C.  J.,  said :  "Substantial-  the  usual  manner.  Van  Ondol  r. 
y  the  same  obllgationE  to  the  owncra  of  Burlington,  etc.,  R.  Co.,  56  Iowa  470. 
lands  adjacent  to  the  highway,  we  con-  Altering  a  bridge  so  as  to  reduce  tbe 
aider,  are  devolved  upon  towns.  In  the  distance  between  the  abutments  to 
building  and  maintaining  their  roads."  ninety-two  feet,  when  the  natural 
But  in  Sprsgue  v.  Worcester,  13  channel  of  the  stream  is  one  hundred 
Gray  (Mass.)  193,  ft  was  held  that  an  and  GItj  feet  wide,  so  that  the  surface 
action  would  not  lie  against  a  city  for  of  the  water  Is  raised  at  the  pUiatilf 'i 
obstructing  a  stream,  to  the  Injury  of  a  mill  dam  five  feet,  and  the  plaintifl'l 
mill,  by  the  erection  of  a  bridge,  if  the  premises  are  injured  In  a  freshet,  al- 
bridge  was  Buitably  constructed  so  as  though  before  the  alteration  there  vat 
to  let  water  pass  off  with  reasonable  no  damage  from  freshets.  Is  an  action- 
freedom  at  all  times,  except  in  cases  of  able  nuisance.  Taylor  n.  Baltimore, 
extraordinary  freshets,  not  occurring  etc.,  R,  Co.,  33  W.  Va.  39. 
annuallv.  ».  Mills  t>rGreenville,  etc,  R.  Co., 
9.  Sullens  V.  Chicago,  etc.,  R.  Co.,  13  S.  Car.  97 ;  Emery  v.  Raleigh,  etc, 
74  Iowa  659;    7    Am.    St    Rep.    501;  R.  Co.,  101  N.  Car,  J09;  11   Am.  SL 


;   V.  Chicago,    etc.,   R.    Co.,   75     Rep.  737 :  Central  Trust  Co.  ^.Waba»^ 
awBa63;  Byrne  v.  Minneapolis,  etc.,    etc,  R.  Co.,  57  Fed.  Rep.  441;  FIct 
^Co.,  38  Minn,  aia;  8  Am.  St.   Rep.     Pennsylvania  R.  Co.,  157  Pa.  St.  6 


t 


'Clure  r.  Red  Wing,   38  Minn.  In  Morrissey  r.Cbicago,etc,R.Co, 

Gulf,  etc.,  R.  Co.  *.  Pomeroy,  67  38  Neb.  406,  It  was  held  that  arsilroid 

49S;   Emery   v.   Raleigh,  etc.,  R,  company  was  not  liable  for  damigei 

Co.,  loa  N.  Car.  aog ;  1 1  Am.  St.  Rep.  from  an  overflow  of  water,  flowing  in 

717 ;  Houston,  etc.,  R.   Co.  f .  Parker,  no  definite   channel,  and  ovetflowing 

50  Tei.  330;    Higglns  v.   New  York,  only    on    occasions   of    extraordinary 

etc.,   R.   Co.,  78  Hun  {N.  Y.)  567;  St.  freshets,  caused  by  the  erection  of  »n 

Louis,  etc.,  R.  Co.  v.  WInkelmann,  47  embankment  properly  constructed,  al- 

111.  App.  276;   Sinai  V.  Louisville,  etc.,  though   the   Injurv    might   have  been 

R.  Co.  {MiBB.  1893),  14  So.  Rep.  87.  avoided  or  lessened  by  the  erection  of 

In  constructing  Its  road  over  a   nat-  trestle  work  at  a  great  expense. 
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flow  in  its  natural  state,  extends  to  the  quality  as  well  as  the  quan< 

tity  of  the  water,  and,  therefore,  one  who  pollutes  or  contaminates 
water  may  be  liable  to  those  injured  thereby  ;>  and  a  court  of 

I.  Wood    V.    W*iid,    3   Exch.  749;  kul  the  vlolBtlon  of  his  riparian  right 

Wood  V.  Sutcliffe,  ^  Sim.  N.  S.   163  ;  maj  be  luch   ground   of  special  dam- 

Aldred's  Ca«e,  9  Coke  59;  Clowes  v.  ages  as  will  entitle  him  to  maintain  a 

Staffordshire,  etc.,  Co„  L.  R.,   8   Ch.  private  acHon.    Greene  v.  Nuanema- 

- "     ■  =her.  36  Wis.  JO, 

But  In  an  action  for  damageg  caused 
Tunbridge  WelU  Imp.  Com'rs,  L.  R.,  i  bj  the  return  of  the  waters  of  a  stream, 
Ch.  3491  Baxendale  v.  M'Murraj,  L.  R.,  special  damages  cannot  be  proved,  ua- 
aCh.App.  790;  Swindon  Water  Co.  f.  less  thev  are  alleged  fn  the  corn- 
Wilts  Canal  Co.,  L.  R.,  7  H.  L.  697 ;  plaint.  Potter  v.  Froment,  47  Cal.  165. 
LewlBi>.Stein,i6 AIa.ai4;50Atn.Dec.  The  pollution  is  actionable  If  It  b 
177 ;  McCallum  v.  Germantown  Water  such  at  to  produce  disgust  In  those  us- 
Co.,  54  Pa.  St.  40 ;  93  Am.  Dec.  656 ;  ing  the  water  for  domestic  purposes,  as 

^.  , _.   i._i —  II  ■>?    ^..  -_  jy,   erecting   privies  over   the   stream, 

Norton  V.  Scholelield,  9  M.  &  W.  665. 
""■    '    "3ing  of  a  reservoir  tc 
town,  whereby  the  -i 

4  N.  J.  Eq.  335 ;  Baltimore  v.  made  muddj  to  the  Injurj'  of  the  owner 

warren   Mfg.  Co.,  59  Md.  96;  Rich-  of  dye  works,  Is  a  nuUance.    Clowes  v. 

mond  Ufa.  Co,  v.  Atlantic  DeLaine  v.  Staffordshire  Potteries,  etc.,  Co.,  L. 

Co.,  10   R.  I.  106;   14  Am.  Rep.  658;  R.,8  Ch.  ij6. 

Howell  V.  M'Coj,  3  Rawle  (Pa.)  156;  llaunM  of  Ilaiiitffai.— The  measure 

Dwight  Printing  Co.   v,   Boston,   ti3  of  damages  in  such  an  action  is  the  de> 

Mus.583;McGennessr. AdriatlcMllU,  preciatlon   in   the   rental  value  of  the 

116  Mass.  177;  Woodward  V.  Worces-  premises  of  the  lower  owner,  and  bodily 

ter,  331  Mass.  345.  sickness,  and   any    discomfort    caused 

In  Holsman  v.  Boiling  Spring  Bleach-  there^.     Eufaala  11.  Sinimons,86  Ala. 

ing  Co.,  14  N.  J.  Eq.  335,  the  defend-  515  ;  Ferguson  n.  Flrmenich  Mtg.  Co^ 

ants,  by  discharging  tTom  their  prem-  77  Ion*  576;  14  Am.  St  Rep.  319;  Ran. 

lies  large  quantldes  of  chemical  matter  dolph  v.   Bloomfield,   77   Iowa  50;   14 

and  other  impurities,  discolored,  pol-  Am.  St.  Rep.  36S  ;  Shlvelej-  t.  Cedar 

luted,  and  rendered  unfit  for  all  domes-  Rapids,  etc.,   R.  Co.,  74  Iowa   170;  7 

tic  parposea,  the  stream  flowing  through  Am.  St.  Rep.  471;  Gladfelter  t>.  Walker, 

the   plaintiff's   lands.     Chancellor,  C.  40  Md.  t. 

J.,  said :  "  Every  owner  of  land  through  In  Loughran  v.  Des  Moines,  Ji  Iowa 

which  a  stream  flows  is  entitled  to  the  384,  It  was   held  that  recovery'  might 

use  and  enjoyment  of  the  water,  and  to  be  had  for  time  and  expense  Incurred 

have  the  same  flow  in  Its  natural  and  by  reason  of  sickness,  in  addition  to  the 

accuatomed  course, without  obstruction,  depreciation    in    rental    value    of  the 

diversion,   or    corruption.    The   right  premises. 

extends  to  the  quality  as  well  as  the  In   Seely  v,  Alden,  61   Pa.  303;  100 

quantity   of    the    water.     .     .     .     The  Am.  Dec.  64:,  which  was  an  action  by 

court  of  chancery  has  a  concurrent  ju-  the  owners  of  a  water  power  against  the 

rlsdictlon  with  courts  of  law,  by  Injunc-  ownerof  a  tannery  higherupthestream, 

tion,  equally  clear  and  well  established  for  permitting   tan  to  be  conveyed  In 

In  cases  of  private  nuisance.     And  it  is  the  plaintiff 's  pool,  it  was  held   that 

a  familiar  exercise  of  the  power  of  the  evidence,  both  as   to  the  value  of  the 

court  to  prevent  by  injunction  Injury  to  land  with  and  without  the  deposit,  and 

watercouraes  by  obstruction  or  diver-  the  cost  of  removing  the  deposit,  was 

sion."  admissible. 

A   proprietor   has   a   rieht  to  enjoy  Pollution  by  Oonplalaant. — Thetower 

water  which  flows  upon  his  land,  with-  owner  on  a  stream  cannot  recover  of 

out  having  its  purity  destroyed  by  the  the  upper  owner  for  polluting  it,  when 

discharge  of  slops  and  other  deleterious  he  himself  pollutes  it  also,   and   thus 

•ubatances    from    a    distillery,     cattle  contributes    to    the    very    injuries    of 

■table,  or    piggery,  maintained  by   an  which    he    complains.       Ferguson    v. 

upper  proprietor  on  the  same  stream,  Firmenich  Mfg.  Co.,  77  Iowa  576;  14 
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equity  will  interfere  by  injunction  to  restrain  such  use  as  mil 
cause  an  irreparable  injury,  or  endanger  the  complainant's  rigiits 
by  adverse  possession,  if  continued.*    The  fact  that  there  are  other 

defendant's  stable,  in   which  he  kept 
and  fed  a  maximum  of  three  thousind 

Injury  to  the  ptaintifi,b/ the  defendant,  seven  hundred  and  flftj  headof  ctttle; 

caa  be  ascertained  speclficallj,  it  is  no  the    defendant  waa   restrained  bj  in- 

defense  that  the  plainliS  alio  piolluted  junction  from  continuing  the  nuisance. 

the  stream.     Moulton  v.  Newburjport  See  also  Losee  v.  Bnchanan,  51  N.  Y. 

Water  Co.,  137  Masa.  163.  477;  10  Am.  Rep.  6x3. 

SMciLUit  WaAar.^An  action  will  lie  The  lessee  of  bleaching  worki  an  a 

for  a  nuisance  caused  by  the  erection  Etream,  is    entitled  to    an    injunction 

ol  a  dam  wherebv  water  is  collected,  against   a   town  drainage  commission, 

as   when    a   running   stream   becomes  who,  having  paid  him  damage  for  psit 

stagnant  or  unhealthy.    Story  v.  Ham-  pollution,  agree  to  lonl  the  stream  no 

mond,  4  Ohio  376.  longer,  but   in  divining  by  the  Irriga- 

An  indictment  for  lucb  nuisance,  al-  tlon  system,  the  Irrigation    prorei  'a- 

l^ing  that,  by  reason  of  the  dam,  ani-  adequate  and  the  sewage  flows  down 

mal  and  vegetable  substances  brought  a  tributary  andoverflowsinto  tfaeplain- 

down  the  stream  were  collected   and  tiffs    stream.     Wood    v-    High,    etc, 

accumulated   in   large   quantities,   be-  Com'rs,  33  W.  R.  761. 

coming  offensive   and   corrupting  the  PrMorlptloii. — In  Goldsmid  c.  Tnn- 

watcr,  etc.,  although   it  did   not   show  bridge  Wells  Imp.  Co.,  L.  R,  1  Cb. 

that  the  injury  had  resulted  from  the  349,  the  pollution  complained  of  had 

alternate  rise  and  fall  of  the  water  In  been  going  on  for  over  twenty  years 

the  pond,  or  from  the  action  of  the  sun  and  was  continuous,  and  was  sou^l  to 

upon  the  vegetable  matter,  was  sufK-  be  maintained  on   the  ground  of  the 

cient  to  maintain  an  Issue.     People  v.  prescriptive  rights,  but   an   injunction 

Townsend,  3  Hill  (N.  Y.)  479.  was  granted,  on   the  ground   that  the 

EUUncFliih.  —  Jn  Seaman  t>.  Lice,  lo  right  to   pollute  the  stream  could  be 

Hun  {N.  Y.)  607,  It  was  held  that  the  acquired  only   by    a   continuous  dis- 

discharge  of  waste  water  and  drainage,  charge  of  the  sewer  prejudicially  afiect- 

whereby     the     plaintiff's     flsh    were  ing  uic   estate  for  a  period  of  twenty 

killed,  was  a  nuisance  which  would  be  years,  and  that  the  dischaige  had  not 

restrained.  affected  the  estate  for  so  long  a  period. 

1.  Dijnnetlon.— See     also      Injunc-  The  defendant,  the  owner  of  an  ui- 

TiONS,  vol.    10,    p.  844;   Goldsmid   v.  cient  paper  mill  where  paper  had  been 

Tunbridge  Wells  Imp.  Co.,  L.  R.,  i  Ch.  made  from  rags,  introduced  new  v^t- 

349;  Woodyear  v,  Schaefer,  57  Md*  i ;  table  fiber,  and  carried  on  work*  upon 

KAm.   Rep.  419;  Lockwood  Co.   v.  the  same  scale  for  making  paper  from 

iwrence,  77  Me.  ag7;  5*  Am.   Dec.  this    new   material.     For    more   ti<*n 

763;  Merri field  I;.  Lombard,   13  Allen  twenty   years  before  this   change,  the 

(Mass.)  16;  90  Am.   Dec.  [73;  Wood-  refuse  arising  from  the  papermanufsc- 

ward  Ti.  Worcester,  121  Mass.  34j;Chap-  ture  had  been  discharged  into  a  stream 

man  v.  Rochester,  110  N.  Y.  273.  flowing  through  the  plaintiflrs  premises. 

A  continuing  nuisance,  by  polluting  In  a  suit  to  restrain  the  use,  it  was  factd 
the  waters  of  a  stream,  may  be  proceed-  that  the  easement  to  which  the  defend- 
ed agalDst  either  at  law  or  la  equity  at  ant  was  entitled  was  to  be  presumed  to 
the  election  of  an  injured  party.  Barton  be,  not  a  right  to  foul  the  stream  by 
v.  Union  Cattle  Co.  (Neb.  1889),  7  L.  discharging  into  it  the  washings  pro- 
R.  A,  457 ;  Webb  v.  Portland  Mfg.  Co.  duced  by  the  woriiing  up  of  rags,  boE 
3  Sumn.  (U,  S.)  189;  Ally.  Gen'l  v.  a  right  to  discharge  into  it  tbe  wasb- 
Steward,  30  N.  J.  Eq.  415.  Ings  produced  by  the  manufactnrc  of 

In     Barton    v.    Union     Cattle    Co.  paper,  in   the   reasonable   and  proper 

(Neb.  1S89),  7  L.  R,  A.  457,   the  injury  course  ot  such  manufacture,  using  any 

complained  of    by  the  lower  riparian  proper  materials  for  the  purpose  not 

owner  was  the  pollution  of  a  ilresm  on  increasing  the  pollution,  and  tliat  the 

his   land,  which  was  used  for  general  biirdcn  ofproof  lay  on  the  plaintiff  to 

farming  purposes  and  for  stock,  caused  prove     any    increase.       Bazendale   v. 

by  tbefilth  which  was  washed  from  tbe  M'Murray,  L.  R.,3  Ch.  790. 
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sources  of  pollution,  or  that  there  are  many  other  persons  com- 
mitting the  same  sort  of  nuisance,  is  no  reason  why  a  particular 
cause  or  source  shall  not  be  restrained.'  One  who  is  not  affected 
by  the  pollution  may  not  complain  of  the  injury.* 

It  is  not  every  pollution  of  a  stream  which  will  render  a  riparian 
owner  Hable  for  injuries  arising  therefrom,  or  which  a  court  of 
equity  will  restrain ;  the  standard  of  reasonable  use  is  to  be  applied 
to  the  use  resulting  in  the  corruption  of  the  stream,  as  the  right 
of  one  proprietor  to  have  the  stream  flow  in  its  natural  state  must 
yield  in  a  reasonable  degree  to  the  right  of  the  upper  proprietor, 
whose  use  for  legitimate  purposes  may  tend  to  make  the  water 
more  or  less  impure.'     No  action  will  lie  for  the  pollution  of  a 

The  prMcrlptive  right  can 
quired   only   by   the   continuoi 

perc«ptlbleatnount  of  Injurj  Tor  twenty  reiultg  of  all  the  depo«!t«,  for  if  others 

{ears.    Goldamid  v.  Tunbridge  Welu  above  on  a  stream  contribute  to  such 

mp.  Co.,  L.  R.,  1  Ch.  349.  pollution,  the  defendant  cannot  be  held 

Under  a  statute  providing  that  a  city  liable  for  the  injury  done  by  them  ;  his 

could  take  the  waste  of   a  stream  for  part  of  the  pollution  or  wrong  muEt  l>e 

certain    purpoaes,  and   providing    for  separated  by  means  of  the  best  proof 

compensation  for  damages,  the  actual  the  nature  of  the  case  afiorda,     Seely 

withdrawal  of  the  water  is  not  neces-  v.   Alden,   61    Pa.   St.   306;    loa   Am, 

■ary   to    constitute   a    taking,   but   an  Dec.  641. 

order  of  a  city  council,  laying  out  the  3.  Cone  v.  Hartford,  38  Conn.  363. 
section  of  a  stream  as  a  sewer,  followed  S.  Atty.  Gen'l  v.  Gee,  L.  R.,  10  Eq. 
by  the  construction  of  a  sewer,  through  131;  Robertson  v.  Stewart,  9  G.  & 
which  the  water  is  afterward  dis-  M.  189;  Baxendnle  v.  M'Murray,  L. 
charged,  is  a  taking  within  the  mean-  R.,  7  Ch.  790;  Lingwood  v.  Stow- 
ing of  the  statute.  Worcester  Gas  market  Paper  Making  Co.,  11  Jur.  (N. 
Light  Co.  V.  County  Com're,  13S  Mass.  S.)  993. 

380.  Whether  the  uie  causing  the  contaro- 

.  R.,  2  ination  of  the  stream  il  reasonable  or 

Co.  V.  not,  is  a  question  of  fact  for  the  jury. 

Tipping,  II   H.  !•■  Cae.  64a;  Blair  v.  Evidenceof  usageln  thedepoeitofsimi- 

Deakio,  57  1*  T.  N.  S.  53a  ;  McKeon  lar  waste  is  not  admissible  in  such  a 

f.  See,  ji  N.  Y.  300;   [o  Am.  Rep.  639.  case.     Hayesii.  Waldron,44  N.  H.580; 

Where   a  large  number  of  persons  84  Am.  Dec.  105. 

were  mining  on   a   small   stream,  and  The  reasonableness  In  such  cases  de- 

each  deteriorated  the  water  a  little,  so  pends   upon  the  circumstance  of  each 

that  the  combined  acts  of  all  rendered  particular  case.    In  regard  to  manufac- 

the  water  unfit  foouae,  it  was  held  that  turing  purposes  there  must  certainly  be 

each  could  not  successfully  defend  an  more  or  less  refuse  matter  which,  by 

action,  on  the  ground  that  his  act  alone  ordinary  care,  could  be  prevented  from 

did  not  aSect  Uie  water.    Hill  f.  Smith,  falhng  mto  the  stream,  in  which  case 

3a  Cal.  166.  the    reasonableness  of  the  use  of  the 

Joint  UaUllty  for  roUutlm  by  Savanl.  water   must  determine  the  right,   and 

—In    Little    Schuylkill    Nav.   Co.  v.  this  must  be  governed  by  the  extent  of 

Richards,  57  Pa.  St.  14a ;  98  Am.  Dec.  detriment    received    by    the    riparian 

3<l,  It  was  held  that  where  a  dam  was  proprietors  below.     Lockwood  Co.  v. 

filled  up  by  deposits  of  coal  dirt  from  Lawrence,  77  Me.  397:53  Am.  Dec.  763. 

different  mines  on  the   stream   above  In  Baltimore  v.  Warren   Mfg.  Co., 

the  dam,  some  worked  by  the  defend-  .59  Md.  96,  the  manufacturing  company 

ants  and  others  by  persons  entirely  un-  was   restrained  from  such  use  of  the 

connected  with  them,  it  was  error  for  waters  in  a  stream   as  the  dischat^ng 

the  court  to  charge  that  if,  at  the  time  of  refuse  from  the  factory,  whereby  the 

the  defendants  were  engaged  In  throw-  stream,  a  source  of  supply  of  water  for 

ing  their  coal  dirt  into  the  river,  the  the  city  of  Baltimore,  was  polluted.   In 

same  thing   was  being  done  at  other  discussing  the  extent  of  the  pollution 
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stream  caused  by  the  natural  and  ordinary  use  of  a  watercourse, 
as  for  instance,  the  pollution  of  a  stream  by  the  usual  impurities 
flowing  from  streets/  or  by  the  maintenance  and  operation  of 
mills  and  factories  adapted  to  the  stream ;  for  running  streams 
cannot  be  used  for  commercial  and  manufacturing  purposes,  and 
retain  their  pristine  cleamess.and  purity* 

(b)  Br  lutariM  ftad  Will. — A  frequent  ground  of  action  arises  from 
the  operation  of  mills  and  factories,  the  refuse  from  which  poisons, 

of  a  stream  which  would  call  for  active  nultance  does  not  necestaiilr  mean  the 

Interference    of  the    court,  Alvejr,  J.,  entire    and    absolute    removal    of  all 

•aid:  "  It  Ii  not  everj  Impurity  Im-  pollution  of  a  stream  and  all  diiagree- 

parted  to  the  water,  however  Bmall  in  able    odor,    but    such    diminution   of 

degree,  that  will   be  the  subject  of  an  pollution  or  imell  as  to  render  It  sadi 

injunction.     All  running  itreami  are,  as  ought  falrlj  and  reasonablj  to  be 

to  a  certain   extent,   polluted  ;  and  es-  lubmitted  to. 

pecially   are  they   to  when   they   flow  In  Barnard  -v.  Shirley  (InA  18931.31 

through  populous  regions  of  country,  N.  E.  Rep.  600,  the  erection  and  mdn- 

and   the   waters   are  utilized  for  me-  tenanceof  a  sanitarium  was  held  to  be 

chanical  and  manufacturing  purposes,  lawful,  although  the  waters  of  a  stream 

The  washing*  of  the  manured  and  cul'  were  thereby  polluted  to  the  iniurj  of 

tivated  fields,  and  the  natural  drainage  tower   riparian   owners.     In  this  case, 

of  the  country,  of  necessitv  bring  many  the   matter  polluting  the   stream  wis 

Impurities  to  the  stream,  but  these  and  carried  from  the  defendants'  premises 

the    like  sources  of   pollution  cannot,  by   means  of  the   flow   from  a  ditch 

ordinarily,  be  restrained  by  the  court,  which  they  had  dug. 

Wood  V.  Sutcliffe,  3   Sim.  N.  S.  163.  In     Red     River     Roller     Mills    v. 

Therefore,  when  we  speak  of  the  right  Wright,  30  Minn.  149 ;  ^4  Am.  Dec 

of  each  riparian  proprietor  to  have  the  194,  the  defendants  were  held  to  make 

water  of  a  natural  stream  flow  through  a  reasonable  use  of  the  stream,  although 

his    land   In  its  natural  purity,  those  in  exercising  their  right  and  runninf 

descriptive  terms  must  be  understood  their  sawmill  much  sawdust  and  refuse 

in  a  comparative  sense;  as  no  proprl-  was  cast  into  the  stream. 

etor  docs  receive,  nor  can  he  reasonably  In  Hazeltine  v.  Case,  46  Wb.  191 ;  3] 

expect  to  receive,  the  water  in  a  state  Am.  Rep.  715,  which  was  an  action  by 

of  entire  purity.     But  any  use  that  ma-  a    lower    against    an    upper    riparian 

terially  fouls  and  adulterates  the  water,  owner  on  a  stream,  for  polluting  the 

or  the  deposit    or    discharge   therein  stream  by  means  of  a  hog  yard,  and 

of  any  filthy  or  noxious  substance,  that  depriving  him  of  its  use  ur  domestic 

BO  far  affects  the  water  as  to  impair  its  purposes,  an    Instruction    that,  if  the 

value   for   the   ordinary    purposes    of  stream   In  iti  natural  state  was  more 

life,  will  be  deemed  a  violation  of  the  useful    to    all    the    owners    for  stock 

rights  of  the  lower  riparian  proprietor,  purposes   than   for  ordinary  domtitie 

and  for  which  he  will  be  entitled  to  re-  uses,   the    upper  owner    had    a    right 

dress.  Anything  that  renders  the  water  reasonably  so  to  use  it,  in  spite  of  the 

less  wholesome  than  when   In   its   or-  injury  complained   of,  wai   held   cor- 

dinary  natural  state,  or   which  renders  rect. 

it  offensive  to  taste  or  smell,  or  that  1.  Wheeler  v.  Worcester,   10  Allen 

is  naturally  calculated  to  excite  disgust  (Mass.)  591;  Merrifleld  v.  Worcester, 

in  those  using  the  water  for  the  ordi-  no  Mass.  ai6;  14  Am.  Rep.  593. 

nary  purposes  of  life,  will  constitute  a  In  Balnard   v.   Newton,    15^  Mau. 

nuisance,  and  for  the  restraint  of  which  155,   it  was  held   that    an    injunctioD 

a  court  of  equity  will  Interpose."  would  not  lie  to  restrain  a  city  from 

In  Robinson  V.  Stewart,   11   MacPh.  discharging  sewage  into  a  stream  run- 

(Sc.)  189,  Lord  Armitage  said  that  it  ning  through  the  p lain tiflf 's land  lower 

is  not  every   slight   pollution   of   the  down,  as  only  surface  drainage  was  *!■ 

waters  of  a  stream,  nor  everv  disagree-  lowed  to  run  therein. 

able  odor,  that  is  to  be  dealt  with  as  a  a.  Townsend   -o.   Bell,  70    Hun   [S. 

nuisance  to  be  put  down  by  the  author-  Y.)  3S7;  BuIIard   -v.  Saratoga  Victory 

Ity  of  the  law.     The  abatement   of  a  Mfg.  Co.,  77  N.  Y.  515. 
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corrupts,  and  renders  unwholesome,  the  waters  of  a  stream,  or  in 
some  other  way  impairs  its  usefulness.*  The  deposit  of  dye 
stuffs,  whereby  a.  stream  is  polluted  or  discolored  ;'  the  discharge 
of  poisonous  and  corrosive  substances  into  a  stream,  whereby  the 
machinery  of  lower  riparian  owners  has  been  injured  ;*  emptying 
oSensive  matter  from  tan  yards ;  *  and  a  deposit  of  sawdust,  waste, 

1.  Laing  v.  Whaley,  3  H.  &  N.  675 ;  tiffs'  works,  suffered  to  flow  from  their 

Stockport  Waterworks  Co.  v.  Pot-  gas  works  Into  the  river  certain  noxious 

ter,  7   H.  &   N.  160;    Hodgkinson    v.  and  offenaive   Eubetanccfl,  and  certain 

Ennor,  4B,  &S.  129;SL.  T.  N.  S.  451 ;  tarry  and  ol\y  substances,  which   mln- 

St.  Helens  Chemical  Co.  v.  St.  Helens,  gled  with  and  adulterated  the  water  a« 

I  Eich.  DIt.  196 ;   Russell  v.  Haig,  3  it  Sowed  to  the  plaintiffs'  works,  and 

Pat.   App.   (Sc.)    403;     Merrifleld    v.  injured  the  wool,  etc.,  it  was  held  that 

Lombard,  13  Allen  (Mass.)  16;  9a  Am.  this  was  an  Injury  for  which  an  action 

Dec.173;  SmlthBr.McConathj.ii  Mo.  would    lie   by  the  plaintiffs,   notwich- 

517;  Lewis  V.  Stein,   16  Ala.  114;  50  standing  the  fact  that  the  defendants 

Am,  Dec.  177.  claimed  exemption  from  damages  and 

In  Aldred's  Case,  9  Co.  Rep.  58,  59a,  liability,  on  the  ground  that  the  soil  on 

it  was  laid  down  as  an  establithed  rule,  which  their  works   were  situated  was 

that  iraman  has  a  watercourse  running  perviouE,  and    was  percolated  by  the 

in  a  ditch  from  the  river  to  his  house,  water  of  the  river  without  their  agency 

for  his  necessary  use,  and  a  glover  seta  or  fault, 

tip  a  lime  pit  for  calf  skins  and  sheep  1.  Crossley  v.   Llghtowler,  L.  R.,  j 

Bkins  so  near  the  said  watercourse  that  Ch.  47S ;  Holsman  v.  Boiling  Springs 

the  lime  pit  has  corrupted  it,  for  which  Bleaching  Co.,  14  N.  J.  Eq.  335. 

cause  his  tenants  leave  the  said  house.  In  Richmond   Mfg.  Co.  v.  Atlantic 

anactiononthecaseliesfoTlt.aiitisad-  De  Laine  Co.,  10  R.  I.   106,  the  com- 

judged  in  H,7,  36,  and  thiiitands  with  plalnants,  a  corporation  situated  upon 

the  rule  of  law  and  reason,  etc.   Preki-  a  running  stream,  engaged  in  the  busf- 

balnr  me  qah  faeiat  iH  luo  quod  Hocert  ness   of    dyeing  aud   printing    calico, 

foisit  alieno;  el  tic  utere  tuo  ut  alie-  brought  a  bill  in  equity  to  restrain  the 

num  non  Itedat,  defendants,     a    company    engaged    fn 

It  is  a  principle  of  the  common  law,  manufacturing,  dyeing,  and  producing 

that  the   erection  of  anything  in  the  worsted  goods,  and  an  injunction  was 

upper  part  of  a  stream  of  water,  which  granted. 

poisons,  corrupts,  or  renders  It  offen-  A   riparian    owner    is  not  estopped 

•ive  and   unwholesome,  Is   actionable,  from  complaining   of  the  pollution  of 

And  this  principle  not  onlv  stands  with  water  by  a  cheese  factory  above,by  the 

reason,  but  it  Is  supported  by  unques-  fact  that  he  knew  of  the  custom  of  such 

tion able  authority,  ancient  and  modern,  factories  so  to  dispose  of   their  liurplus 

It  has  long  since  been   adjudged,  that  whey,  and  that  he  has  patronized  the 

he  who  h^  a  fishery  may  maintain  an  establishment  for  two  years.     Snow  v. 

action  against  a  person   for  erecting  a  Williams,  16  Hun  (N.  V.)  468. 

dyehouse.  9  Rep.  59;  Co.  Lltt.  aoob.  See  ■.  Pennington  v.  Brinsop  Hall  Coal 

Howell  V.  M'Coy,  3  Rawle  (Pa.)  168.  Co.,  5  Ch.  Div.  769;  Lingwood  v,  Stow- 

Discharglng  water,  polluted   in  the  market  Co.,  L.  R.,  I  Eq.  77. 

manufacture  of  lead,  through  channels  4.  Moore  v.  Webb,  t  C,  B.  N.  S.  673; 


whereby  it  reaches  the  watercourse  of  87  E.  C.  L.  67a  ;   Howell  v.   M'Coy,  3 

a  paper  manufacturer  to  his  Injury,  is  Rawle  (Pa.)  3j6:  Honsee  v,  Hammond, 

a  nuliance.     Hodgkinson  v.  Ennon,  4  39  Barb.  (N.  Y.}  So;  Thomas  f.  Brack- 

B.  Si  S,  M9.  ney,  17  Barb.  (N,  Y.)  654. 

Oaa-Warki  Btttisa.— In    Carhart    v.  A  grant  to  carry  away  the  spent  bark 

Auburn  Gas  Light  Co.,  »  Barb.   (N.  from  a  tannery  does  not  authorize  the 

Y.)    397,  where   the  plaintiffs,  carpet  grantee  to  discharge   bis  waste  so  that 

manufacturers,  occupied  premises  on  a  it  will  lodge  on  the  plaintiff's  premises, 

river  and  supplied  their  works  with  the  or  obstruct  and  set  back  the  water  upon 

water  therefrom,  and   the  defendants,  his  wheel.     Winchester  v.  Osborne,  61 

engagedin  manufactuiinggasuponand  N.  Y.    555,    rtversing-  61   Barb.   (N. 

near  the  same  stream  above  the  plain-  Y.)  337. 
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or  refuse  from  mills,  to  the  injury  of  lower  proprietors,*  have  been 
held  to  be  actionable,  and  proper  grounds  for  an  injunction. 

(o)  Br  DliilittB*  of  Btwag*. — A  riparian  proprietor  who  pollutes  a 
stream  by  an  unreasonable  discharge  of  sewage,  to  the  injury  and 
inconvenience  of  lower  riparian  owners,  is  liable  in  damages  there- 
for.' If  a  municipal  corporation,  in  the  absence  of  legal  right  so 
to  do,  causes  sewage  to  pollute  a  watercourse,  to  the  use  of  which 
a  lower  landowner  through  whose  premises  it  passes  is  entitled,  it 
is  guilty  of  a  nuisance,  for  which  damages  may  be  recovered.' 

InCrotbjw.  Bess^,  49  M«.  539;  77  curred  by  the  pUiDUffln  remorlng tb« 

Am.  Dec.  371,  an  action  vas  brought  depoBltof  aheBveswasdlrectljlheremh 

for   Injury  to   the   plaintlfC '«   land   bv  of   the    injurj,  for    which    he    mi^l 

reason  of  the  deposit  therein  of  bark  recover  iJamagcB. 

from  the  defendant's  tanner)',  by  the  In  Indianapolis  Water  Co.  v.  Abkt- 
natural  flow  of  water.  The  instmction  lean  Strawboard  Co.,  53  Fed.  Rep. 
to  the  jutT  that,  unless  the  defendant  970,  the  defendant  company  was  en- 
had  acquired  by  grsnt  or  prescription  joined  from  discharging  refuse  matter 
the  right  so  to  deposit,  by  the  natural  from  i(s  factory,  Into  tlie  stream  used 
action  of  the  water,  it  would  be  carried  by  the  water  company'  as  a  source  of 
upon  the  plaintiff's  land  below  to  his  supply  for  furnishing  the  city  with 
damage,  and  that,  if  he  did  thus  deposit  water  for  domestic  purposes, 
without  having  acquired  such  right.  In  Potter  v.  Froment,  47  Cal.  165, 
and  it  was  carried  onto  the  plaintiff's  the  defendant  was  held  chargeable  for 
land  to  hie  damage,  the  plaintiff  was  a  nuisance  in  discharging  siwdnst 
entitled  to  recover,  whs  held  to  be  cor-  from  red  cedar  wood  from  his  mill  into 
rect.  See  also  Washburn  v.  Oilman,  a  stream,  thereby  rendering  It  unpure 
64  Me.  163;  18  Am,  Rep.  346.  and  unfit  for  domestic  purposes. 

Sawduat. — In   Jacobs   v.    Allard,    41        Joint  WrontOow*. — Where  tbepolln- 

Vt.  303;  I   Am.  Rep.  331,  it  was  held  tion   complained  of  Is  canted   by  the 

that  the  defendant  might,  in  the  use  of  acta   of   several,    though   acting  Inde- 

hie  mill  in  a  reasonable  manner,  dll-  pendently,  the  nuisance  constitutes,  In 

charge  sawdust  and  waste  matter  into  equity,  one  cause  of  action,  and  all  mar 

the  stream  in  the  ordinary  course  of  be  restrained  in  one  suit.     Lockwood 

using  his  mill,  and   that   he   was   not  Co.  v.  Lawrence,  77  Me.  397;  ji  Am. 

bound  10  prevent  them  from  going  Into  Rep.  763. 

the  stream.     But  it  was  said  that  he        a.  Woodyear  v.  Schaefer,  57  Md.  i; 

had  not  a  right  wantonly  and  needlessly,  40  Am.  Rep.  419;  Boston  Rolling  Hilb 

and  out  of  the  ordinary  course  In  such  v.  Cambridge,  117  Mass.  396;   Watson 

cases,  and  not  In  the  service  of  his  gub-  -v.  Toronto,  etc..  Water  Co.,  4  U.  C.  Q^ 

stantial  interests  In  the  use  of  his  mill  B.  158. 

in  a  reasonable  manner,  to  throw  off,        >.  Att^.  Gen'l  v.  Leeds,  L.  R.,  5  Ch. 

or  permit  to  go  into  the  stream,  the  J83;    Goldsmld    v.    Tunbridge   Well* 

waste  of  hlB  mill,  to  the  Injurj  of  other  Imp.  Co.,  L.  R.,  i  Eg.  161 ;  Blackbunie 

proprietors.     See  also   Snow  v.  Par-  v.  Somers,  L.  R.,  5  Ir.  i ;   Attj.  Geni 

sons,  38  Vt.  4sg;   67   Am.   Dec.   733;  o.  Birmingham,  4K.  ftj.  3=8;  Hajes 

Green  v.  Gilbert,  60  N.  H.  144;  Haj-es  i>.  Dwight,  49  111.   App.  330;  Jackson- 

V.  Waldron,   44  N.   H.  580;   84   Am.  ville  v.  Lambert,  61  III.  519;  Cbapmin 

Dec.  105.  V.  Rochester,  1 10  N.  Y.  173 ;  Gllleti  v. 

1.  Lockwood   Co.  V,   Lawrence,   77  Kinderhook,  77  Hun  (N.Y.)  604;New 

Me.  197;  51  Am.  Rep.  763 ;  Waterman  York  CentT  etc.,  R.  Co.  r.  Rochester, 

V.  Buck,  58  Vt.519;  People  v.  Rogers,  137  N.  Y.  591;   Smith  v.  Atlanta,  75 

12  Colo.  378.  Ga.  no ;  Simmons  v.  St,  Paul,  iS  Minn. 

In  O'Riley  *.  McChesney,  3   Lani.  176 ;  O'Brien  v.  St.  Paul,  15  Minn.  331; 

(N.Y.)  178,  it  was  held  that  it  was  not  Stater.  Luce    (Del.   1885),   6   Cent. 

a  reasonable  or  an  ordinary  use  of  the  Rep.  863 ;   Ashley  v.   Port  Huron,  jf 


defendant's   water  privileges  to  allow     Mich.  196;  34  Am,  Rep.  553;  Inroanr. 

flax  sheaves  from  hti  mill  to  pass  down     Tripp,  11  R.  I.  510;  iVAm.  Rep.  vo: 

fi  and  Impair  the  use  of  the    Clark  v.  Pcckham,  9  R.  1.  455. 


plaintiff's  mill,  and  that  the  expense  in-       The  fact  that  the  public  health  a 
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A  city  may  not  use  a  private  mill  race,  located  outside  of  the 
corporate  limits,  as  an  outlet  to  its  sewerage,  to  the  injury  of  the 
proprietor,  without  making  propercompensation.*  And  although 
a  city  may,  without  incurring  liability,  use  the  water  of  a  stream 
for  the  purpose  of  emptying  sewers  into  it,  when  authorized  to 
take  such  steps  as  may  be  necessary,  in  its  discretion,  for  the 

proper  drainage  of  the  city,  It  may  be  held  responsible  if  the 

pollution  complained  of  arises  from  the  faulty  construction,  or 

conrenience  will  be  beat  subserved   bj  however.  If  a  Bcner  is  built  with  the 

dischargliig   sewkge    Into   the    stream  pUintlff'a  conicnL     Searing  v.  Sara- 

tnakee   no  ditterence.     Alty.  Gen'l  v.  toga  Springs,  39  Hun  (N,  YT)  307. 

Hackney  Board  of  Works,  L.  R.,  30  Eq.  DnlMge. — A  riparian   owner  has  a 

63£.  right  to  drain  surface  waten  from  his 

In  Locki  &  Canals  "c.  Lowell,  7  Graj^  land  Into  a  ttream  running  through  the 

(Mass.)  M3,  it  wat  held  that  a  canal  same,  in  any  reasonable  manner ;  be  is 

corporation  might  maintain  an  action  not   limited  to  the   drainage  and   dis- 

of  tort  againct  a  city,  for  laying  down  charge  of  luch  water  into  the  stream  in 

•ewers  and  drains  over  lands  purchased  the  precise  manner  in  which  it  waa  dis- 

by  the  corporation  for  the  use  of  their  charged  when  the  land  was  In  a  itate 

canal,   and   emptying  into   the  canal,  of  nature,  but  he  cannot  surcharge  the 

though  the  city  was  authorized  by  Its  stream    beyond    Its    natural  capacity, 

cbarter  to  caute  drains  and  common  McCormlck  v.  Horan,  Si  N.  Y.  86;  37 

■ewers  to  be  laid  down  througtk  streets  Am.   Rep.  479.     He   may   drain  II  by 

and  private  lands,  and  though  the  canal  artificial  means,  without  being  liable  to 

was  constructed  in  the  channel  of  an  the  lower  owner  for  the  Increased  vol- 

andent.  natural  watercourse.  ume  of  water  at  a  particular  season  of 

In  Sleight  V.  Kingston,  11   Hun  (N.  the  vear.     Waffles.  New  York   Cent. 

Y.)  S94i  ^c  plaintiff,  who   for  more  R.  Co.,  5]  N.  Y.  11  1  13  Am.  Rep.  467. 

than   forty  years    ran  a  terry    across  See  also  Drains  and  Sbwers,  voi.  6, 

a    creek,    complained    that   a    village  p.  1. 

had  caused  a  new  sewer  to  be  con-  Prwcrtpttoa. — A  city  may  acquire  the 
ctnicled,  by  which  they  diverted  an  right  to  the  use  of  a  stream  at  a  sewer, 
old  watercourse  from  its  channel,  and  by  prescription.  Kranz  v.  Baltimore, 
discharged  the  same,  together  with  sur-  64  Md.  491.  But  there  can  be  no  pre- 
face water  and  sewage,  just  above  the  scriptlve  right  to  pollute  a  stream  by 
plaintiff's  slip,  whereby  they  filled  the  the  discharge  of  sewage  in  such  a  man- 
same  with  sand  and  dirt,  preventing  ner  and  to  such  an  extent  as  to  be  Inju- 
the  plaintiff  from  entering  the  same,  rlous  to  the  public  health.  Even  assum- 
It  waa  held  that  he  was  entitled  to  re-  Ing  that  a  prescriptive  right  to  foul  the 
cover  damages  therefor.  stream  with  sewage  can  be  acquired, 

In  Lillywhite  v.  Trimmer,  16  L.  T.  such  right  must  be  limited  when  the 

N.  S.  318,  the  plsintiS  was  the  owner  period  of  prescription  commences,  and 

of  a  mill  upon  the  stream,  and  the  de-  if    the    pollution  be  substantially   In- 

fendant,  who  was  a  clerk  of  the  board  creased  gradually   or  suddenly,  equity 

of  health   of  the  town,   had  caused  a  will  interfere  by  injunction  to  prevent 

sewer  to  be  built  which  was  discharged  the    wrongful    excess.     Blackburne  v. 

Into  the  stream.    The  plaintiff  claimed  Somen,  L.  R.,  s  Ir.  i. 

that  the   water   had   previously   been  1.  In  Columbus  i'.  Hydrauhc  Wool- 

pnre  and  fit  for  primary  use,  but  sew-  en  Mills  Co.,  33  Ind.  435,  an  Injunction 

age  matter,  discharged   Into  it,  killed  was  granted   to   restrain  a   city   from 

the  trout  and  occasioned  an  o£Fensive  making  a   ditch   for    the    purpose    of 

and   unwholesome   smell.     The  water  draining  the  streets  of  the  city  into  the 

of  the  stream,  although  fit  for  primary  plaintifl '■  mill  race,  which  would  be  so 

use    previous   to   the  erection   of   the  contaminated  witli  filth  as  to  make  it 

sewer,  had   never   been  used  for  that  unfit  for  the  purposes  for  which  it  was 

purpose,  and  as  the  other  allegations  of  then  used,  although  the  cutting  of  the 

the   case  were   not  proved,  the   court  ditch  resulted  in  changing  the  grade 

would  not  interfere  by  injunction.  of  the  street,  which  the  city  was  aulhor- 

Br  OonaaBt.— There  Is  no  liability,  ized  to  make. 
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unreasonable  use,  of  the  sewers.'  The  rule,  as  stated  by  an  emi- 
nent authority,  is  that,  "  If  a  sewer  in  any  place  is  so  constructed 
by  the  municipal  authorities  as  to  cause  a  positive  and  direct 

a  point  above  the  mill,  might  re- 
iver for  the  diminution  hi  wotUi  of 
e  water  for  uie  in  connection  with 

Worcester,  li  Gr«7  (Maes.)   193;  Em-  his  mine,  by  reason  of   the  Increaied 

ery  v.  Lowell,  104  Mass.  13 ;   Child  v.  pollution  thereof,  bj-  the  apptopriition 

Boston,  4.  Allen   (MasB.)  41;  81   Am.  of  the  brook    for    common     lewage. 

Dec.  6Sa;  Kansas  City  v.  Slangstnim  Washburn,  etc.,  Mfg.  Co.  7.  Worceiter, 

(Kail.  1S94),  36  Pac.  Rep.  706.  153  Mais.  49*.    Aa  to  the  conitruetian 

It  la  the  duty  of  a  municipal  corpo-  of  this  and  other  similar  statutes,  tee 

ration   to  construct  Its  sewers  so  that  Worcester  Gb«  Light  Co,  v.  Coiuity 

they  shall  not  become  nuisances.  West  Com'rs,  138  Mass.  3S9;  Butler  v.  Wor- 

V.  Brockport,  ciVe</ In  Conrad f.  Ithaca,  cester,    113  Mas«.  w\   Woodward  v. 

16  N.  Y.  161.  Worcester,    lit    Mau.    345;  Bailey  r. 

In   Rome  v.  Portsmouth,  56  N.  H.  Wobum,  136  Mass.  416;  Aetna  HUls 

191,  n  city  was  held  liable  for  the  con-  v.  Waltham,  ia6  Mats.  411. 

struction  of  a  sewer  so  unskillfullythat  In  Bng^aHd,  under  the  Local  Got- 

it  became  obstructed  and  caused  water  emment  Act,  34  &  15  Vict,  ch.  61,  f  4, 

to  set  back  on  the  plaintiflf 's  premises,  enabling  local  boards  to  erect  sewen. 

In  Atty.Gen'l  v.  Birmingham,  ^K.&  etc.,  subject  to  the  fallowing  prorUo, 

J.  538,  It  was  held   that,  although  the  "that  nothing  herein   contained  shill 

town  was  authorized  by  act  of  Parlia-  give,  or  be  construed  to  give,  power  to 

ment  to  effectually  drain  the  town.  It  any  local  board  to  conatmct  or  use  any 

was  not  juttitied  in  so  carrying  on  the  outfall,  drain,  or  sewer,  (or  the  pnrpo«e 

operations  for  this  purpose  as  to  drive  of  conveying  sewage  or   filthy  water 

away    fish,    and    prevent    cattle  from  Into  any  natural  watercourseor  stream, 

drinking  the  water,  at  a   point  seven  until  such  sewage,  or  filth,  or  refuse 

miles  below   the   town,  the  point  be-  waler,befreedfrom  all  excrcmeatilious 

longing  to  the  plaintiff',  and  that,  at-  or  other  foui  or  noxious  matter,  such 

suming  the  inhabitants  of  the  borough  as  would  affect  or   deteriorate  the  pu- 

to  have  had,  before  the  act,  a  right  to  rity   and  quality  of  the  water  <n  such 

"     '  I  their  lands  Into  the  river,  that  "   ' 


circumstance  could   not  authorize  the  that  a  local  board  could  not  diichaige 

council*   to   diichar^    the   sewage   In  sewage  into  a  river  so  as  to  pollute  the 

such  manner  as  to  subject  the  plaintiff  water  at  the  point  of  discharge,  and  il- 

to  the  inconvenience  of  which  he  com-  though  the  pollution  was  Impercepd- 

plalned.  ble   at  the   point  where   It  was  com- 

In  Jacksonville  v.  Lambert,  63  III.  plalnedof,anlnjunctlontorettrainiucl> 

519,  a  city  constructed  a  sewer  to  that  pollution    should    be    granted.    Ally. 

garbage, sudB,Blops,offal,andGlth, from  Gen't  v,  Cockermoulh,   L.  R.,  18  Eq. 

dwe I linR  houses  and  woolen  mills,  near  Ca*.  173. 

which  It  wBi  conducted,  were  dls-  FraetlM, — Under  a  charter  providing 
charged  upon  and  flowed  through  the  that  before  using  a  stream  for  sewer 
real  estate  of  the  plaintiff,  corrupting  purposes  the  damages  suffered  by  any 
and  polluting  the  atmosphere  so  aa  to  individual  must  be  oscertalued  and 
render  the  land  unsalable  and  unsult-  paid,  and  describing  the  method  of  st- 
able for  residences.  It  was  held  that  cerlaining  such  damage,  in  an  action 
the  city  was  liable  to  the  plaintiff  for  for  damages,  an  allegation,  by  the  dtf, 
damages  sustained.  that  in  using  the  stream  it  has  proceed- 
Under  a  statute  giving  the  city  of  ed  under  the  act.  is  iDsufficient,  and  an 
Worcester  authority  to  fix  the  bound-  allegation,  that  the  use  of  a  stream  for 
ary  of  a  certain  creek,  and  use  it  a>  a  sewer  was  reasonable,  natural,  snd 
they  should  judge  necessary  for  the  proper,  without  stating  the  use  and 
purpose  of  sewerage,  and  providing  for  manner  thereof,  constitutes  s  concla- 
recovery  of  damages  by  persons  in-  slon  of  law,  or  law  and  tact,  so  blend- 
jured  bv  the  excess  of  such  authority,  ed  that  they  cannot  be  separated.  It 
it  was  held  that  the  owner  of  a  mill,  on  demurrable.  Kellogg  v.  New  Britain, 
the  river  into  which  the  brook  flowed  63  Conn.  333. 
976 


)vGoo'^lc 


Blghu.  WA  TERCOURSES.  bMt  rf, 

invasion  of  the  plaintiff's  private  property,  as  by  collecting  and 
throwing  upon  it,  to  his  damage,  water  and  sewage  which  would 
not  otherwise  have  flowed  and  found  its  way  there,  the  corpora- 
tion is  liable."* 

(d)  Bj  Uaini  Optnttoni. — A  mine  Owner  cannot,  in  the  operation 
of  his  works,  or  in  the  development  and  enjoyment  of  his  property, 
infringe  upon  the  rights  of  others  by  dischai^ng  refuse  from  his 
mines  into  running  streams,  destroying  their  usefulness  to  other 
riparian  owners.*  But  in  Pennsylvania,  in  view  of  the  great  indus> 
tnal  interests  which  would  be  hampered  by  any  other  doctrine,  it  is 
held  that  the  primary  or  domestic  uses  are  subservient  to  the 
right  of  a  mine  owner  to  use  the  stream  in  the  development  of 
his  property.' 

1.  3  Dillon  on  Municipal  Corporation*         In  Pennington  n.  Brinsop  Hall  Coal 

(4thed.),  4  1047;  Ashley  v.  Port  Huron,  Co.,  5  Ch.  Div.  769,00  Injunction  itm 

35  MicK.  296;  14  Am.   Rep.  551.     An-  granted  to  restrain  the  defendantK  from 

other  autboritj  says  :  "As  to  the  neces-  diverting  water  from  their  coUIeriei  in- 

■Itj'  for  a  Mwer  or  its  location,  or  ihe  to  a  stream,  by  which  the  water  in  use 

•Tstem  or  plan  of  sewerage,  the   deci-  for  «  cotton  mill  of  the  plaintiff  wa» 

Sionofthe  proper  municipal  authorities  corrupted;   in   answer  to  the  tuggn- 

is  conclusive,  because  it  is  an  exercise  of  tion  that,  in  lieu  of  the  remedy  sought, 

a  discretion   reposed   in  them   by   the  damages    should   be    awarded,  it  was 

law,  and   consM^uently  Is  not  review-  said :  "  The  rights  of  the  plaintiffs  as  ri- 

able  by  the   courts."     Wood   on   Nui-  parian  owners  are  not  limited  to  their 

sMDces    (id  ed.],  f  751,  cited  with  ap-  present   modes  of  enjoyment.         .    . 

proval  in  Seifert  n.  Brooklyn,  101  N.  It  ii '"  "'    '     ' 
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ilumbus,  etc.,  Coal,  etc.,  Co.  v.    successors  in   tltli 


Tucker,  48   Ohio  St.  41 ;  Koblnson  v.  the  extent  of  damages  which  would  be 

Black  Diamond  Coal  Co.,  57  Cal,  413 ;  a  compensation  for  the   injury  which 

40  Am.  Rep.  1 13 ;  Drake  v.  L«dy  Ens-  the  continued  pollution  might  cause  to 

ley  Coal,  t\c^  Co.  (Ala.  1894),   '4  So.  such  new  modes  of  enjoyment." 

Rep.  749.  In  Tennessee  Coal,  etc.,   R.  Co.  v. 

In  Robinson  -v.  Blaclt  Diamond  Coal  Hamilton  (Ala.  iSqj),  14  So.  Rep.  167, 

Co.,  j7  Cal.  411;  40  Am.  Rep.  116,  the  a   corporation   using   the  waters  of  a 

defendant  was  held  liable  for  Injury  to  stream  for  washing  ore,  in  such  a  man- 

B  lowerowner,  caused  by  the  pollution  ner  as  to  foul  the  water  so  that  stock 

of   the   stream   from  debris  deposited  would  not  drink  it,  and  destroying  it 

therein,  which   in   rainy   eeasons   was  for  domestic  purposes,  was  held  liable 

carried  and  left  on  the  plaintiff's  land  for  the  damage  sustained, although  the 

by  the  natural  flow  of  the  stream.  ore  was  valueless  without  the  washing. 

In  Satterlield  ».  Rowan,  83  Ga.  187,  and    the    stream    furnished    the   only 

where  the  defendant  alleged  that  the  available  water  supply  for  the  purpose, 

streani  was  more  useful  to  him,  and  all  and  the  company  used  the  customary 

other  riparian  owners,  for  washing  ore,  and  best  means  ita  purifying  the  water 

than  it  was  to  the  plaintiff  for  agricul-  after  being  used. 

lural  purposes,  it  was  held  that  it  was  S.  Pennsylvania  Coal  Co.  v.  Sander- 
proper  to  charge  the  jury  that  the  de-  son,  113  Pa.  St.  136;  57  Am.  Rep.  445; 
fendant,  In  using  the  stream  to  wash  overmling  Satideraon  v,  Pennsylvania 
ore  on  his  land,  was  bound  to  do  so  in  Coal  Co..  S6  Pa.  St.  401 ;  37  Am.  Rep. 
Bitch  a  manner  as  not  to  injure  its  rea-  71 1.  See  also  Hauck  v.  Pipe  L.lne  Co. 
sorabie  use  by  the  plaintiff;  that  if  no  (Limited  ),  153  Pa.  St.  366. 
one  lived  on  the  stream  below  the  point  In  Elder  v.  Lykeng  Valley  Coal  Co., 
! __i..j_  faru,  or  pasture  on  it,  or  157   Pa.  St  490,   the  doctrine   that  a 


Interfere  with  Its  enjoyment.  that  he  bad  no  right  to  throw  culm 

38C.  of  L.— 63 


if  the  stream  was  mainly  useful  to  the  mine  owner  was  not  liable  for  the  pol- 

riparian  owner  for  washing  ore,  then  lutlon  of  a  stream  by  drainage  from  bU 

the  pollution  of  the  stream  would  not  mines  was  recognized ;  but  it  was  hel4 

* '"- ' ' '  ■' culm 
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(•)  OUmt  OuMt. — The  pollution  of  running  waters  is  occa^oaed 
frequently  by  the  maintenance  of  slaughter  houses  thereon '  and 
the  keeping  of  targe  cattle  stables  or  hog  pens;*  and  when,  in 
such  cases,  it  is  injurious  to  the  public  health  or  to  the  rights 
of  individuals,  the  same  will  be  restrained  and  damages  can  be 
recovered  as  for  a  nuisance. 

(3)  Diversion — (»)  t»  9mmX, — A  riparian  owner  may  divert  the 
water  flowing  through  his  land,  provided  he  returns  it  to  the 
original  channel  when  it  leaves  his  land,  and  does  not  diminish  ma- 
terially the  flow.'  But  it  is  a  nuisance  to  divert  the  water?  of  a 
stream  onto  another's  land  without  license,  grant,  or  prescriptive 
right.*    Where  the  diversion  complained  of  is  such  as  to  lessen  the 

and  refuse  into  the  stream,  or  leave  it  In  Baltimore  v.  Warren  Mfg.  Co-  59 

on  hU  own  land  in  such  manner  as  to  Md.   96,  (he   cause   of  pollution  com- 

let  it  down  upon  the  land*  of  others,  plained  of  was  that  the  defendant  tud 

In  this  case  the  court  said :  "  It  may  be  erected  privies  and  hog  pens  at,  or  neat, 

convenient  or  economical  for  the  coal  the  said  factory,  the  excrement  andfiltti 

owner   to  throw  the   refuse   from   his  whereof  the  defendants  caused,  or  irill- 

mines  Into  the  streams,  but  that  is  not  fully  lufTered,  or  permitted,  to  be  dit- 

cnough.     He  is  bound  to  consider  the  charged   into   the   waters   of  the  said 

rights  of  others.     If  he  takes  the  risk  stream. 

01  injuring  others  to  save  trouble  and  3,  Earl  of  Sandwich  v.  Great  North- 
expense  for  himiclt,  he  makes  himself  ern  R.  Co.,  L.  R.,  10  Ch.  Div.  707;  Gsr- 
liableforlhelosshis  conduct  may  inflict  wood  v.  New  York  Cent.,  etc^  R.  Co. 
on  his  neighbors."  See  also  Lcntz  i'.  83  N.  Y.  400;  .-^8  Am.  Rep.^2;Crri|:b- 
Carnegle,  145  Pa.  St,  613.  ton  v.  Kaweali  Canal,  etc., Co.,  67  CaL 

1.  Fei^son  v.  FIrmenich  Mfg.  Co.,  3ii;Moore  v.ClearI..ake  Waterworks 

77  Iowa  376;   14  Am.  St.  Rep.  319.  (Gal.  1885),  5  Pac.  Rep.  494;  Peltibooe 

If  the   Intended   use  of  a  slaughter  ii.  Smith,  37  Mich.  579. 

house  about  to  be  erected  will,  by  the  In  Embry  v.  Owen,  6  Exch.  35},  sn 

discharge  of  blood  of  slaughtered  ani-  action  for  the  diversion  of  the  witen 

mala  into  a  creek,  corrupt  and  poUuCa  of  a  stream,  it  was  declared  that  tlie 

the  stream  for  most  of  the  purposes  for  question  was  properly  left  to  the  jur;. 

which  it  may  be  used  bj'  the  owners  of  The  diversion  had  been  by  the  ripariso 

lands  which  border  on  it  below,  and  so  proprietor,  for  the  purpose  of  irrigation. 

aSect  it  as  to  make  its  waters  oflensive  and    no    sensible    diminution   of   the 

to  houses  In  the  neighborhood,  an  in-  stream  being  shown,  it  was  held  that 

junction  will  be  granted  to  prohibit  the  there  could  not  be  said  to  Iw  an  unrta- 

blood  from  being  discharged  into  the  sonable  use  of  the  water, 

stream.     Atty.  Gen'tf.  Steward,  20  N.  In   Elliot  v.   Fitchburg  R.  Co„   10 

J.Eq.415.  Cush.   (Mass.)   191;  57   Am.Dec.Ss.a 

In  Woodyear  v.  Schaefer,  57  Md,  i ;  railroadcompan^  which,  by  anarrange- 

^o  Am.  Rep.  419,  the  plaintifT,  a  mill  ment  with   a   riparian   proprietor,  di- 

owner,  was  Injured  by  offensive  matter  verted  a  small  quantity  of  water  from 

in  bis  mill  race,  caused  by  the  defend-  a  stream,  for  the  purpose  of  fumisbinf 

ant,  who  maintained  a  slaughter  house  their  steam  engines  with  water,  it  wai 

on  the  stream  above  him,  letting  blood  held  that  an  instruction  to  the  jury  to 

and  offal  flow  into  the  stream,  render-  the   effect   that,   "  unless  the  plaintiff 

Ins   it   Impure   and  offensive.     It  was  suffered  an  actual  perceptible  damlge 

held  that  the  plaintiff  was  entitled  to  in   consequence  of  (he  diversion,  the 

an  injunction.  defendants  were  not  liable,"  wu  cor- 

3.  Greene  v.   Nunnemacher,  36  Wis.  rect. 


™N.« 


_  .)  480.  Vemum  v.  Wheeler,  35  Hun  (N, 

Keepers  of  pig  styes,  the  oilal  from     53;  Porter  v.  Durham,  74  N.  Car,  767. 

which  renders   a  creelt  unwholesome,        The  diversion  of  an  outlet  of  •  pomi 

are   liable   for  a   nuisance.     Smiths  v.     through  a  new  drain  was  not  excused 

McConathy,  1 1  Mo.  518.  by  the  fact  that  the  owner  of  the  outlet 
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supply  to  which  every  riparian  owner  is  entitled,  the  proprietor 
causing  the  same  is  liable  in  damages  for  any  injuries  resulting,' 

had  suffered  it  to  become  obstructed  so  that  the   waler   so  diverted   from   the 

M  to  raise  water  on  the  land  of  bim  creek  was  sufficient  "to  perceptibly  re- 

who  cut  the  drain;  tbe  latter  should  duce  the  volume  or  water  Howlng,   and 

have  removed   the  obstruction.     Mohr  to  "  materially  reduce  or  diminish  the 

Ti.  Gault,  lo  Wis.  sij;  78  Am.  Uec.eS?.  grinding   power  of  plaintiff's  mill."it 

1.  Wright  V.  Howard,  1  Sim.  &  Stu.  was  held  that  the  plaintiff  was  entitled 

190;   Ewing  V.   Colquhoun,   L.    R.,  i  to  maintain  an   action  to  recover  the 

App.  Cas.  839;  Colburn  v.  Richards,  damages  sustained,  and  to  restrain  such 
13  Mass.  420;  7  Am.  Dec.  160;  Cook  v. 
Hull,   3    Pick.   (Mass.)    269;    15    Am. 
Dec.  108;  Anthony  v.  Lapham,  ;  Pick. 

(Mass.)  175;  Hilllker  v.  Coleman.   73  diversion  of  water,  an  Instruction  "  that 

Mich.    170;    Pettibone    r.    Smith,    37  the  extent  of  the  plaintiff 's  appropHa- 

Mlch.  579;  Welton  v.  Martin,   7   Mo.  tion  is  determined  by  the  capacity  of 

307;  Gardner  v.  Newburgh,   2   Johns,  his    head-gate    and    ditches,  and    the 

Ch,   (N.  y.)    163;   7   Am.   Dec.   526;  Quantity  required  by  him   for  the  uses 

Piatt   V.  Johnson,    15   lohns.   (N,  Y.)  for   which    It    may    be    appropnated, 

313;  8  Am.  Dec.  333;  Van  Hoesen  v.  measured  as  required  by  statute,"  was 

Coventry,  10  Barb.  (N.  Y.)  518 ;  Col-  held  to  be  correct,  in  that  it  tested  the 

rick    V.   Swinburne,    105   N.    Y.   £03;  extent    of   the    appropriation    by    the 

Covert  V.  Valentine  (Supreme  Ct.),  ;o  capacttyof  the  head-gate  and  not  that 

N.  y.  St.  Rep.  516;  Koch  f,  Delaware,  of  the  ditch.     In  this  case  the  defend- 

ctc.,  R.  Co.,  54  N,  j>  !•.  401;  Hatsey  v.  ants  were  liable  foradiversion, although 

Lehieh  Valley  R.  Co.,  45  N.  ].  L,  26 ;  the  diversion  was  not  continuous,  but 

HiK^na  V.  Flemington  Water  Co.,  36  at  certain  periods. 

N.  j7  Eq.  538 ;  Vanwinkle  v.  Curtis,  3  A  diversion  of  a  watercourse  by  the 

N.  J.  Gq.  417 ;  Ttllolson  v.  Smith,  33  authority  of  a  riparian  proprietor,  to 

N.  H.  90;  64  Am.  Dec.  3i;s;  Shamleffer  enable  a  company  to  supply,  in  part,  k 

«.  Peerless  Mill  Co.,  18  Kan.  24 ;  Em-  village  with  water.  Is  unlawful ;  for  as 

noria  v.  Soden,  35  Kan.  588;  37  Am.  belwecncO'propHctorB  such  adiversion 

Rep.  36^  1  Weiss  v.  Oregon  Iron,  etc.,  is  not  a  reasonable  use  of  the  common 

Co..  13  Oregon  496  ;  Thayer  v.  Brooks,  property.  Higginsf.  Flemington  Water 

17  Ohio  489;  49  Am.   Dec.  474;  Can-  Co.,  36'N.  J.  Eq.  538. 

field    V.   Andrew,   54   Vt.   1;   41    Am.  In  Clement  r.  Gould.  61  Vt,  573,  the 

Rep.   818;  Clement  v.  Gould,  61   Vt.  defendant  was  held   liable  in  damage* 

573;    Webb   v.   Portland    Mfg.   Co.,  3  for  the  diversion  ot  a  running  stream 

Sumn.  (U.S.)  189;  Kimberly  t:  Hew-  while  he  operated  a  mill  thereon  jointly 

itf,  79  Wis.  334;  C5lark  v.  Pennsylvania  with  another,  while,  he  being  the  own- 

R.  Co.,  145  Pa.  St.  43S.  er,  it  was  operated  by  another  under  a 

Chancellor  Kent  thus  states  the  rule:  lease  from  him,  and  while,  having  con- 

"  Though  he  may  use  the  water  while  It  veyed  it,  he  operated  it  by  lease  from 

runs  over  his  land  as  an  incident  to  tbe  the  owner. 

land,  he  cannot  unreasonably  detain  it  Tbe  dlvereion  of  water  from  a  nat- 
or  give  it  another  direction,  and  he  ural  stream,  on  the  part  of  one  who 
must  return  it  to  its  ordinary  channel  has  conducted  some  to  it,  will  be  re- 
when  it  leaves  his  estate.  Without  the  strained  at  the  suit  of  a  riparian  pro- 
consent  of  the  adjoining  proprietors,  he  prietor,  unless  the  former  shows  that  he 
cannot  divert  or  diminish  the  quantity  has  not  diverted  from  it  more  water 
of  water  which  would  otherwise  descend  than  he  ted  to  it.  Wilcox  ?.'.  Hausch, 
to  the  proprietors  below."  3  Kent's  64  Cal.  461. 
Com.  (13th  ed.)  439.  Where   there  are  mills  on  both  sides 

In  Garwood  v.  New  York  Cent.,  etc.,  ot  a  watercourse,  and   the  mill  owner 

R.   Co.,  S3  N.   Y.  400  ;  3S  Am.   Rep.  on   one  side  has  the  exclusive  right  to 

45],  tbe  defendant,  a  riparian  owner,  the  whole  of  the  water,  when  there  Is 

diverted  the  waters  of  a  creek,  convey-  not  enough  for  the  mills  on  both  sides, 

Ing  them  by  pipes  to  reservoirs  from  he  has  not  a  right  to  erect  a  permanent 

whence  locomotives  were  supplied  with  dam  to  turn  the  water  to   his  milt,  but 

water.     Upon  tbe  finding  of  the  jury  must  rely  on  his  legal   remedy,  if  hla 
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and  may  be  restrained  from  further  diversion  by  injunction.*  The 
diversion  cannot  be  justified  by  the  fact  that  others  are  engaged 
in  similar  wrongful  acts  on  the  same  stream  ;•  nor  by  the  fact 
that  such  diversion  was  in  accordance  with  the  practice  of  a  former 
owner.'  Although  the  diversion  may  cause  no  actual  injury  to  the 
complainant,  it  is  an  infringement  of  his  right,  and  nominal  dam- 
ages may  be  recovered,  inasmuch  as  the  act  of  the  defendant,  if 
repeated  often  enough  without  interruption,  might  furnish  evi- 

the  principle  of  preventing  IrrepMcble 

'.  JaclcEon,  mitchlef    and    b    multiplicltj  of  iniu. 

13  Mass.  ,i;07.  Wright  -a.  Moore,  3S  Ala.  593;  Si  Am. 

The  fact  that  a  etream  U   navigable  Dec.  731. 
to  the  extent  that  it  is  used  Tor  floating        In  Franklin  v.  Pollard  Mill  Co.  SS 

purposes,  does  not  eitlnguUb  the  rlpa-  Ala.  318,  It  was  held  that  to  maintain  a 

rian  owner's  title  to  the  soil  and  deprive  bllMn  equity  for  an  injunction  igilnit 

him  of  the  right,   on  that  ground,  to  the  diversion  of  water   in   a  running 

complain  of  the  unlawful   diversion  of  stream,   the    complainant    must  shoir 

the  water.    Shaw  v.  Oswego  Iron  Co.,  that  he  Is  a  riparian  owner,  and  that  he 

10  Oregon  371 ;  45  Am.  Rep.  146.  has  title  to  the  land  extendii^  to  the 

tMTMUMI  of  Wkter  Out  OB  lAUd. —  bank  of  the  stream,  and  if  he  Ehowt 

Where  the  plaintiff  erected  a  dam  to  title,  but  fails  to  show  actual  damige 

flow   his   cranberry  bog,  and   the  de-  resulting  to  him  from  the  divenion,  sn 

fendant   subeequently  dug  a  ditch   on  Injunction  will  be  granted  onlj  In  vin- 

tds  own   land  diverting  the  water,  but  dIcatioQ  of  bis  title,  so  as  to  prevent  the 

which  would   not    have  diverted    any  acquisition  of  an  adverse  right  by  pre- 

water  If  the  plaintlS's  dam  had    not  scriptlon. 

been  built,  there   was  no  unlawful  di-         In  Conkling  v.  Pacific   Imp.  Co.,  S7 

version  by  the  defendant.    Bearse  v.  Cal.  496,  it  was  held  that  if  the  power 

Perry,  117  Maes.  ail.  for  the  diversion  of  water  from  a  ripi- 

Ballroad  Dltali. — A  railroad  company  rian  owner  was  wrongful,  it  was  not 

which  diverts  a  natural  watercourse  by  necessary   for   the   plaintiff    to  prove 

a  ditch  across  its  track,  cannot  escape  damages  to  entitle  htm  to  an  injuDC' 

liability  to  a  riparian    owner  thereby  tion.    The  fact  that  the  unlawful  di- 

injured,  on  the  ground  that  the  ditch  version   of   water   had   actually  taten 

was  necessary  to  protect  its  track  and  place  before  the  commencement  of  a 

was  wholly  on  land  It  owned  In  fee.  suit  to  enjoin  the  diversion,  and  that  ■ 

Union  Pac.  R.  Co.  v.  Dyche,  31  Kan.  water  pipe  of  improper  size,  by  which 

130.  the  water  was  diverted,  was  completed 

1.  InltmoUon. — Equity  will  interfere  before  the  filing  of  an  amended  cam- 
by  injunction  to  prevent  an  encroach-  plaint  seeking  to  enjoin  the  divrrtioD 
ment  upon  the  rights  of  a  proprietor  in  of  water  theret>y,  constitutes  no  objec- 
a  Tunning  stream,  and  will  exercise  tion  to  an  Injunction  to  prevent  the 
jurisdiction  to  compel  the  restoration  continued  diver«ion  of  the  water.  See 
of  running  water  to  its  natural  channel,  also  Moore  t>.  Clear  Lake  Water  Waits, 
West  Point  Iron   Co.  v.   Reymcrt,  45  68  Cal.  146. 


N.  Y.  705.     See  also  Smith  If.  Roches'-         a.  Croasley  o.   Llghtowler,  L.  R.  t 

ter,38Hun(N.   Y.)  6ti;  affirmed  In     Eq.  Gas.  179;  (i^rn«f/L.  R_  2Ch.4;i 

4N.  Y.  674;   Hilliker  v.  Coleman,        ).  Praotle*     of   fcmar   Owner.—'" 


73  Mich.  170;  Chesapeake,  etc.,  R.  Co.  M acorn bcr  v.  Godfrey,  108  M1H.119; 
V.  Bobbett,  5  W.  Va.  138;  Fairhaven  11  Am.  Rep.  349,  it  was  held  Ihil  the 
Marble,  etc.,  Co.  v.  Adams,  46  Vt.  496.  fact  that  the  plaintiff  and  the  defend- 
Where  the  plaintitr  owns  valuable  ant,  heirs  of  a  brick  maker,  divided 
and  extensive  machinery  worked  by  land  they  inherited  from  him  bT  a 
the  water  power  of  a  stream,  a  court  of  mutual  quitclaim  deed,  knowing  bb 
equity  will  restrain,  by  Injunction,  a  custom  of  varying  the  course  of  the 
repeated  diversion  of  the  water,  and  a  brook  to  suit  his  businesa,  did  not  justifr 
threatened  continuance  of  such  diver-  the  owner  of  the  upper  portion  In  di- 
rion  by  the  upper  proprietors,  by  verting  the  brook  from  flowing  throogh. 
meant  of  a  ditch  on  their  own  lands,  on  the  lower  portion. 
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dencc  in  defection  of  the  plaintiff's  right.*    The  diversion  will 

be  restrained,  although  sufficient  water  is  left  for  the  use  to  which 

the  complainant  puts  the  stream  at  the  time  of  the  wrongful  act.' 

A  diversion,  when  wrongful,  is  a  continuing  injury,  and  is  not 
referable  exclusively  to  the  day  when  first  committed,"  but 
successive  actions  may  be  brought  as  long  as  the  diversion  is 
continued.* 

One  whose  rights  are  not  affected  may  not  complain  of  the 
wrongful  act.' 

I.  Mason  v.  Hill,  5  B.  &  Ad.  1 ;  course,  through  a  ditch  cut  b/  the  de- 
Bower  V.  Hill,  1  Blng.  N.  C as.  549;  fendant.lt  wagerror toiuBtructthc JU17 
Harrop  V.  Hiral,  L,  R.,4  Exch.  43;  to  find  for  the  defendant,  unless  the 
FInauz  v.  Hobenan,  Cro.  Ellz.  6b\\  ptaintlfT  had  Bustained  damage  "In 
Turner  f.  Lewh,  i  ChittjF  165 ;  18  E.  amount  appreciable  and  ascertainable 
C.  L.  74;  Mellor  v.  Spateman,  I  Wed.  bj  evidence  to  the  aatisraction  of  the 
'"'■""             "-■"      -    -  jurj." 

In  Smith  v.  Rochester,  38  Hun  (N, 
I  B.  &  A.d.  415 ;  Ulbricht  v.  Eufaula  Y.)  6i3,  affirmed  in  104  N.  Y.  674,  the 
Water  Co.,  86  Ala.  587;  11  Am.  Rep.  defendant  diverted  the  waters  of  a  lake 
71;  Steio  I'.  Burden,  29  Ala.  117;  65  which  had  flowed  Into  a  creetc  on  which 
Am.  Dec.  394;  Chapman  v.  Thames  the  plainti9''s  mill  was  sEtuated,  and 
Mfg.  Co.,  13  Conn.  369;  33  Am.  Dec.  the  plaintiff  admitted  that  the  defend- 
401 ;  Creighton  v.  Evans,  53  Cal.  ^5 ;  ant  had  taken  steps  bj  which  (he  plaln- 
Ferrea  v.  Knipe,  j8  Cal.  340;  87  Am.  tiff  would  be  supplied  with  sufficient 
Dec.  116;  Plumleigh  v.  Dawson,  6  III.  water  to  furnlgh  a  more  uniform  sup- 
544;  41  Am.  Dec.  199;  Butmaa  u.  Bus-  pl^  for  his  mill  than  he  had  had  trorn 
sey,  13  Me.  407;  Webb  v.  Portland  the  lake,  the  waters  of  which  the  de- 
Mlg.  Co.,  3  Sumn.  (U.  S.}  190;  Blanch-  fendant  had  diverted,  ^et  it  was  held 
ard  V.  Baker,  S  Me.  353;  -i-xhrn.  Dec.  that  as  the  defendant  had  no  legal  right 
504 ;  Munroe  v.  Sllckney,  48  Me.  46a ;  to  divert  the  waters  of  the  lake,  and 
Ciooker  v.  Bragg,  10  Wend.  (N.  Y.)  thus  diminish  the  plaintiff's  supplv,  the 
a6o;  35  Am,  Dec.  SSS;  Allaire  V,  Whit-  plaintiff  was  entitled  to  an  injunction 
ney,  i'Hi1l(N.  Y.)  4S7;WBre  v.  Al-  restralningBuchdIversion,  even  (hough 
ten,  140  Mass.  513:  Lund  v.  New  Bed-  it  occasioned  no  actual  damage  to  him. 
ford.  121  Mass.  286;  White  i>.  Chapln,  See  also  Gilzlnger  i>.  Saugenies  Water 
la  Allen  (Moss.)  516;  Btoodgett  v.  Co.  (Supreme  Ct),  49  N.  Y.  St. 
Stone,  60  N.  H.  167;  Tlllotson  v.  " 
Smith,  3]  N.  H.  90;  Philadelphia  v. 
Collins.  68  Pa.  St.  it6;  Millcrf-MIller, 
9  Pa.  St.  74;  49  Am.  Dec.  5451  Dela- 
ware, etc..  Canal  Co.  v.  Torrey,  33  "  S.  Colrick  -v.  Swinburne,  105  N.  Y. 
Pa.  St.  143.  J03;  Arnold  v.  Hudson   River  R.  Co, 

It  is  a  settled  rule,  that  where  an  act  5;  N.  Y.  661;  Waggoner  i'.  Jermalne,  3 

Is    done  which  violates   the   rights  of  Den.  (N.  Y.)  306;  4,1;  Am.  Dec.  474; 

any  one,  and  which  is  of  such  a  nature  Covert  v.  Valentine  (Supreme  Ct.),  50 

that,  if  it  be  continued  for  a  sufficient  N.  Y.  St.  Rep.  516. 

period   ot    time,   the   wrongdoer   may  4.  Bare  i>.  Hoffman,  79  Pa.  St.  71;  31 

acquire  a  title  by  adverse  possession  or  Am.  Rep.  42. 

presumption   of   a   grant,   the   person  S.  Miner  i>.  Gilmour,  I3  Moore  P.  C. 

whose  rights  are  violated  may  main-  131.     The   diversion  of  water  from  a 

tain  an  action  therefor,  without  proof  watercourse  will  not  be  restrained  at 

of  any   other  actual  damages.     Lund  the   instance   of  a  riparian   owner   on 

V.  New  Bedford,  iii  Mass.  2S6.  another  watercourse   Into    which   the 

"     "'                      "       '      d.  55  Miss,  former  occasionally  empties,  unless  It 

ictiontore-  lessens   the   quantity  that  would  have 

rage  of  the  emptied  Into  the  latter  watercourse  by 

le  diversion  the  natural  channel,  and   shortens  the 

of  the  water  of  a  creek  from  Its  natural  duration   of  such  flow,  and   It   will  be 
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(b)  Kod*  of  DlTfciln. — The  mode  of  diversion  is  immaterial.  It  is 
equally  wrongful  whether  done  by  diverting  the  waters  of  a  spring, 
the  source  of  a  running  stream ;  *  or  by  erecting  a  butwaric  on  the 
banks  of  a  stream  which  may,  in  the  time  of  flood,  have  the  effect 
of  diverting  the  stream  from  its  accustomed  course,  causing  an 
overflow  of  the  lands  of  other  proprietors,*  or  by  drawing  off  water 
from  the  stream  by  percolations." 

(a)  By  Chug*  «t  CbaoMl. — A  proprietor  may  change  the  whole 
course  of  a  stream  within  the  limits  of  his  own  land,  provided  he 
restores  the  water  undiminished  to  the  original  channel  before 
leaving  his  premises,*  and  if  he  has  exercised  reasonable  care  and 
foresight  he  cannot  be  held  liable  for  injuries  resulting  from  un- 
foreseen causes.'     He  may  improve  the  bed  of  the  watercourse, 

rotTBined  on\y  u  lo  such  amount  and  BtituK*  an  unlawAil  diversion,  and  ii  it 

time.     Creighton   v.    Kaweah    Canal,  no  excuse   tliat   the   untutliorued  in- 

etc.,  Co.,  67  Cal.  lat.  jurfwof  a  stranger  rendered  the  means 

1.  Lord  V.  Meadvllle  Water  Co.,  13J  provided  for  restoring  tiie  water.other- 

Pa.  St.  131 ;  2o  Am.  St.  Rep.  864;  Col-  wise  adequate,  unavailable  for  that  pnr- 

riclt  V.  Swinburne,  105  NT.  V.  tfi-^.  pose.     Stein   i'.  Burden,  ig  Ala.  117; 

It  is  an  actionable  diversion  to  take  65  Am,  Dec.  394. 
the  cources  of  a  watercourse  and   turn  Naw  OIuwBel  Hurt  Squl  ad.— One 
the  water  awa^  therefrom   except  for  who  diverts  water  mutt  do  it  10  that 
the  natural  wants  of  the  riparian  own-  the  new  channel  Is  as  adeqiule  to  car- 
ers.    Bovnton  V.  Gllman,  ^3  VL  17.  rv  off  the   How  at  the  former,  and  ii 

It  la  an  actionable  diversion  to  take  also  adequate  to  carry  off  the  waten  of 

springs  that  are  the  sources  of  a  creelt,  floods  that  mty  be  reasonablj  antld- 

tftough    the    waters     find    their   wqt  pated,  and  he  is  liable  for  the  injuries 

from  the  spring  to  the  creek  through  caused   by  defects  in  regard  to  Uiese 

unknown     subterranean    channels,  points.     Fletcher  i'.    Smith.  L.  R_  7 

Strait  V.  Brown,  16  Nev.  317;  40  Am.  Exch.  305;   effirnting,  L.  R.,  i  App. 

Rep.  497.  Cas.  781. 

Dralnlnt    Vataii    Of   k    Lak«. — The  PnbUeRlghtaofMswOluaaA— Ifone, 

owner   of  water  power  on    a    stream  by  such  diversion, obstructiraftingand 

may  have  an  injunction  to  restrain  the  boating  on  the   stream,   he    Iinptiedly 

digging  of  a  ditch  to  a  lake,  the  source  authorizes  the  public  to  use  the  new 

ofa  running  Etream,  where  at  times  of  channel  ns  they  had   previousiT  used 

liigh  water  the  ditch  would  draw  off  the  original  channel,  but  if  the  obstruc- 

the    waters    of   the   lake,     Bennett  v.  tion  of  the  old  channel  arises,  nol  From 

Murtaugh,  lo  Minn.  151,  the  making  of  a  new  one,  but  from  1 

3.  Menzies  f .  Lord  Beedtebane,  3  subsequent  stoppage  of  the  flow  of  the 
Wils.  135 ;  Bickett  c.  Morris,  i  H.  L.  stream  at  a  distant  point,  the  publlcac- 
Cas.  47 ;  Ewing  v.  Colquhoun,  L.  R.,  quires  no  right  to  use  the  new  chsnncL 
3  App.  Cas.  839.  Dwlnel   i>.   Barnard,   18   Me.  554;  4S 

S,  See    Underground     Waters,  Am.  Dec.  507. 

vol.  27,  p.  413.  8.  Brown  v.  Best,  1  Wils.  174;  Har- 

4.  Elmhirst  v.  Spencer.  1  McN.  &  greaves  v.  Ktmberly,  36  W.  Va.  787; 
G.  45;    Norton   V.   Volentine,    14  Vt.  57  Am.  Rep.  111. 

239;  Caufield  !■.  Andrew,  54  Vt,  I  ;   41  In  Railroad  Co,  f.Carr,  38  Ohk)  SL 

Am.  Rep.  818 ;  Brisbane  v.  O'Neall,  3  448 ;  43  Am.  Rep.  418,  It  was  held  that 

Strobh.  (S.  Car.)  348;  Dilling  v.  Mur.  one  owning  land  abutting  on  *  river, 

ray,  6  Ind.  334  ;  63  Am.  Dec.385;  Pet-  through  whichacreekflowsandempties 

tibone  v.  Smith,  37  Mich.  579;  Society  into   the  river,  might,  as  agilntt  the 

for  Establishing  Useful  Manufactures  proprietors  on  the  oppoaite  side  of  the 

f.  Morris  Canal  Co.,  t   N.  J.  Eq.  157 ;  river,  change  the  channel  and  moolh 

Webster  v.  Fleming,  3  Humph.  (Tenn.)  of  the  creek  upon  his  own  land  for  his 

518.  own  protection  and  convenience,  If  In 

A  failure  to  restore  the  water  con-  doing  so  he  exercises  maonable  care 


)v  Google 


Hffktt.  WA  TERCO  URSES.  bUM  of. 

although  thereby  an  increase  in  the  quantity  results.*  Where 
the  water  has  continued  to  flow  in  the  new  channel  for  a  period  of 
twenty-one  years,  it  cannot  be  diverted  and  returned  to  the  old 
channel  to  the  injury  of  those  having  gained  a  prescriptive  right  to 
the  flow  in  the  new  channel.* 

(d)  KMinn  of  DuugM. — As  we  have  seen,  a  riparian  owner,  in  an 
action  for  the  wrongful  diversion  of  a  watercourse,  may  recover 
nominal  damages  for  the  invasion  of  his  rights,  although  he  has 
sustained  no  actual  injury.^  Where  the  diversion  complained  of 
results  in  actual  injury  to  the  complainant,  the  measure  of  dam- 
ages is  to  be  estimated  by  the  actual  loss  which  he  has  sustained, 
and  the  expense  to  which  he  has  been  put  by  reason  of  such  diver- 
sion, or  the  value  of  the  use  of  the  water  during  the  time  of 
diversion  *  Where  the  diversion  results  in  a  permanent  injury  to 
the  premises,  the  proper  measure  of  damages  is  the  difference  be- 
tween the  market  value  of  the  property  at  the  time  of  the  injury 
complained  of,  and  that  subsequent  thereto.* 

and  caution  not  to  injure  others;  but  twentr-one  ^earg,  and  then  turning  It 

that  he  could  not  do  bo  if.  In  the  exer-  back  into  its  original  channel,  to  the 

cUe  of  Euch  privilege,  increased  danger  damage  of  a  recent  purchaser  of  land 

of  Inundation  and  overflow  on  the  op-  thereon,  he  was  held  not  liable.    Peter 

poiite  side  ofthe  rivet  might  be  anUci-  ».  Canwelt,  38  Ohio  St.  ciS. 

pated.  a.  See  tufra,  this  title,  Divtrsion — 

I.  Waffle  V.  Porter,  61  Barb.  (N.  Y.)  In  General. 

13OL     In  thiscaae  the  plainiifTincreased  «.  Hart  v.  Evane,  8  Pa.SLi3;Mer- 

the  flow  \ty  clearing  out  and  tubing  a  rltt  v.  Brinkerhoff,   17   lobnt.  (N.  Y.) 

•pring.  which  was  thesourceof  a  creek.  306;  S  Am.  Dec.  404;  Piatt  i>.  Johnson, 

But  the  owner    of   upland  through  jj  Johns.  (N.  Y.)  113;  8  Am.  Dec.  ajj. 

which  a  stream  flows  will  t>e  restrained  So  in  Colrick  v.  Swinburne,  105  N. 

from  changing  the  natural  course  o[  a  Y.    503,   in    an   action   for   an   injury 

Btream,  to  protect  hi*  meadow,  where  caused   by  the  diversion  of   a  stream 

■ucb  change  would  increase  the  current  from  the  plaintilT'a  tannery,  it  was  held 

of  the  stream  so  as  to  damage  the  mill  that  the  diminished  rental  value  durii^ 

dam  of  the  owner  tielow,  by  washing  the  period  of  diversion  was  the  proper 

the  banka  and  fllline  the  dam  withsed-  measure  of  damages'.     See  also  Honsee 

iment.     Kay  v.  Kirk,  76  Md.  41.  -u.  Hammond,  39  Barb.  (N.  Y.)  89. 

S.  Mathewaon  i>.  Hoffman,  77  Mich.  In  Pollitt  r.  Long,  58  Barb.  (N.  Y.) 

410.  lo,  where  the  diversion  of  the  water 

It  is  a  nuisance  to  restore  a  stream  by  the  defendant  resulted  in  depriving 

to  an  old  channel  after  the  period  of  the  plaintiffs  of  the  use  of  the  water  for 

preacription  has  run,  when  the  change  their  factory,  it  was  held  that  the  true 

of  the  channel  was  caused  by  sudden  measure  of^  damages  was  the  value  of 

floods.    Woodbury  v.  Short,  17  Vt  3S7 ;  the   use  of  the  water  to   the  plaintiffs 

44Am.  Dec.  3^     So  the  restoration  of  during  the  time  they  were  wrongfully 

Uie  stream  to  its  original  channel  is  a  deprived  of  It. 

nuisance,  as  to  a  mill  owner  who  has  H.  Shenango,  etc.,  R.  Co.  v.  Braham, 

acquired    by  prescription  the  right  to  79  Pa.  St.  447. 

have  the  water  from  hia  mill  flow  into  In  Finley  v.  llershey,  41  lona  389, 
the  artificial  channel.  Delaney  v.  Bos-  It  was  held  that  the  measure  of  dam- 
ton,  3  Harr.  (Dei.)  489.  ages  sustained  by  a  riparian  owner,  for 

But   where  one   diverted   the  water  the  unlawful  fllling  of  a  pond,  was  the 

from  B  watercourse  for  his  mill  race,  depreciation  thereby  occasioned  to  the 

having  been  in  the  habit  of  occasion-  value  of  hia  property,  and  that  both  the 

ally   turning   the   water   back   into  its  effect  upon  its  present  use  and  upon  its 

natural    channel    when   cleaning   and  permanent  value  should  be  considered. 

repairing  the  race,  during  a  period  of  In  Hanover  Water  Co.  v.  Ashland 
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d.  Rights  in  Bed  of  Stream. — Each  proprietor,  in  the  absence 
of  an  express  reservation  limiting  him  to  the  mai^n,  owns  to  the 
center  of  the  stream.' 

IZL  EmoT  or  PUOB  ATFBOPKUnos— 1.  Common-Lav  Role.— In 
several  early  English  cases  the  opinion  is  expressed  by  eminent 
judges,  that  a  riparian  owner  may  acquire  exclusive  rights  to 
running  water  by  prior  occupancy,*  but  later  cases  have  not  ad- 
hered to  these  dicta,  but  maintain  the  contrary,  and  it  may  be  safely 
said  that  it  is  well  settled,  both  in  England,  and  the  United  States, 
that  prior  appropriation  or  occupancy,  unless  continued  for  a 
period  of  time,  and  under  such  circumstances  as  would  be  requi- 

Iron  Co.,  84  Pa.  St.  379,  it  was  held  where    LeBlanc,    J.,     esprcucd   tfak 

that  the  measure   of  damages,  for  the  opinion,  which,  hnirever.wu  not  mdc- 

diversion  of  a  Btream  wherebji  a  farm  tioned  by  other  memt>ers  of  the  court, 

with  an  ore  bank  thereon  was  injured,  and  was  unneceasArj  to  a  deciiloD  of 

was  the  difference  in  the  marltet  value  the  case. 

of  the  farm  and  ore  bank  immediately         In  Lleglns  v.  luge,  7   Bing.  6fe ;  lo 

before  and  immediatelj   after   the  dl-  E.    C.   L.   387,    Tlndalt,   C.   J.,  mid: 

version    of    the     stream,  as     affected  "  Water  flowing  in  a  stream,  it  Is  well 

thereby.  settled  by  the  law  of   Englaui.H  fab- 

But  in  Bare  v.  HoSmao,  79  Pa.  St.  lici  juris.     .     .     .     And  by  the  law  of 

71 ;  31  Am.  Rep.  43,  where  the  plaintiff  England,  the  person  who  first  appra- 

iiad  a   dam  from  which  he  conducted  priates  anj  part  of  the  water  flowing 

water    to    his   tttnner/,    and    the    de-  through  hi»  lend  to  his  own  use,  hu  1 

(endant  made  a  dam  below,  Into  which  right  to  the  use  of  so  much  as  he  tiiiB 

the  surplus  water  over   the  plaintiS  '■  appropriates  against  tmy  other." 
dam  flowed,  bj  which  the  plaintiff  lost        And  in  WiUtanis  i'.  Norland.  3  B.  & 

the  use  of  the  water  required  to  carrj  C.  910 ;  9  E.  C.  L.  169,  it  was  said  that 

the  offal  from   his  tannery,  it  was  held  flowing    water    is   ftthliri  Jarit.    So 

that  evidence  of  permanent  injur;  to  soon  as  It  is  appropriated   by  an  indi- 

the  market  value  of  the   tannery  was  vidual,  his  right  is   coextensive  with 

inadmissible.  the  beneficial  use  to  which  be  appro. 

I.  BouNDAHiBs,  vol.  a,  p.  504.      See  prlates  it.    Subject  to  that  right,  all  the 

also  3  Kent's  Com.  (6th  ed.)  4J8 ;  Bard-  rest  of  the  water  remains  pnblici  jarit. 

well  V.  Ames.  31   Pick.   (Mass.)    333  ;  A  party  who  olrtains  a  right  to  the  el- 

Ingraham  f.  Wilkinson,  4  Pick.  (Mass.)  elusive  enjoyment  of  the  water,  don 

160 1  Pratt  V.  Lamson,  3  Allen  (Mass.)  so  in  derogation  of  the  primitive  right 

384;    Illinois,   etc..    Canal   v.    Harris,  of  the  public. 

II   ill.j;j4;  Rockwell  v.   Baldwin,  53         None  of  these  opinions  were  necei- 

111.  19 ;  Houck  V.  Yatei,  83  111.  179.  sary  to  an  adjudication  of  the  cases  in 

Where  the  calls  in  a  conveyance  of  wh'ich  they  were  delivered,  and  at  a 

land  are  for  two  corners  on  the  bank  said  by  an  eminent  author,  referrlne  to 

of  a  stream,  and  there  Is  an  intermedi-  the  opinion  of  Tindall,  C-  ].,  and  a  Ihe 

ate  line  extending  from  one  such  corner  expression  in  3   Black  Com.  403,  the 

to  the  other,  the  stream  is  the  bound-  proper  construction  of  this  opinion  ii, 

ary,    and     all     riparian    rights    pass,  that  the  water  is   considered   fublid 

Whitehurst    v.    McDonald,    51    Fed,  jarit,  not  as  a  ioaaai  facaai  to  which 

Rep.  633.  the  first  occupant  might  acquire  an  e<- 

Obancaof  Otwnnal. — Where thechan-  elusive  rlRht,  but  as  public  and  com- 
nel  of  a  stream,  which  Is  the  lioundarj  mon  in  this  sense,  that  all,  who  baivi 
line  of  a  tract  of  land,  suddenly  aban-  right  of  access,  may  driiik  it,  or  apply 
dons  the  old  channel  and  makes  a  new  It  to  the  necessary  purposes  of  nipporl- 
one,  the  middle  or  (he  old  channel  still  Ing  life,  and  that  no  one  has  an^  prop- 
continues  to  be  the  boundary  line  of  erty  in  the  water  Itself,  except  in  thit 
the  tract.  Bouvier  v.  Stricklett  (Neb.  particular  portion  which  he  might 
1894),  59  N.  W.  Rep.  ^50;  McKay  v.  have  abstracted  from  the  stream  iml 
Huggan,  34  Nova  Scotia  1114.  of  which  he  has  possession.  See  Angcll 

S.  See  Bealey  v.  Shaw,  6  East  308,  on  Watercourses  <7th  ed.).  i  133. 
994 
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site  to  establish  rights  by  prescription,  confers  no  exclusive  rights,* 
except  in  those  states  where  the  common  law  has  been  modified 
1^  statute  or  local  usage. 


1.  Embrej'   v.    Owen,  6  Eich.  353^  cisions,  he  lold ;  "  None  of  theie  dicta, 

Chasetnore  r.  Rlcharde,  3  H.  &  N.  68;  when  properly  understood  with  refer- 

Wright  V.  Howard,  I  Sim.  &  Stu,  190;  ence  to  the  cases  In  which  they  were 

King  V.  Tiffany.  9  Conn.  163 ;  Budding-  cited,  and  the  odginal  authorities  in  the 

ton  V.  Bradley,  10  Conn.  313;   16  Am.  Romnn  law,  from  whtch  the  position 

Dec.  386;  Wadsworth   r.  TilloUon,  15  that  water  Is /nWfc/ _/»«>  is  deduced. 


1-  366 ;  39  Am.  Dec.  301 ;  Gillett  1 
Johnson,  30  Conn.  iSo;  Ingraham  v. 
Hutchinson,  »  Conn.  592 ;  Heath  v. 
Williams,  25  Me.  109;  43  Am.  Dec. 
365 ;  Dumont  v.  Kellogg,  39  Mich.  410; 
i3  Am.  Rep,  103 ;  Bllte  v.  Kennedy,  43 
111.  67;  Stout  V,  M' Adams,  3  III'  67; 
33  Am.  Dec.  441 ;  Burnett  v.  Nichol- 
1,  7a  N.  Car.  334 ;  Oilman  v.  Tilton, 


ought  to  be  considered  as  authorltiea 
that  the  first  occupier,  or  first  per«)n 
who  chooses  to  appropriate  a  natural 
stream  to  a  useful  purpose,  has  a  title 
■gainst  the  owner  of  the  land  below, 
and  may  deprive  him  of  the  benefit  of 
the  natural  flow  of  water," 

In  Bealey  -d.  Shaw,  6  East  aoS,  where 
the  contrary  was  expressed  by  LeBlanc, 


<  N.  H.  131 ;  Bullen  v.  Runnels.  3  N.  Lord    Ellenborough    dlallnctly    1 

H.  3;< ;  9   Am.   Dec.   55 ;  Eastman  -o,  the  right  of  every  man  to  have  the  ad- 

Atnoskeag  Mfg.  Co.,  47N.  H.71;  Nor-  vantage  of  a  flow  of  water  in  his  land 

-way  Plains  v.   Bradley,   52   N.  H.  86;  without  diminution  or  alteration,  unleaa 

M'Calmont  v,  Whiiaker,  3  Rawle  (Pa.)  the  occupancy  of  another  has  been  for 


84;  13  Am.  Dec.  101;  Hoy  v.  Sterrett, 


;  Bearse   v.   Perry,   117   Mass. 
Stillman  v.   White  Rock  Mtg.  Co. 
Woodb.&M.  (U.S.)   538;   Martin 
—     "        a  Aik.(Vt)i84;i6  A 


Bi«lo 


Dec. 


;  Pal- 


mer V.  Mulligan,  3  Cai.  , 
Am.  Dec.  170;  People  x'.  nan,  17 
Johns.  (N.  Y.)  195  ;  Merritt  v.  Brink- 
erhoS,  17  Johns.  (N.  Y.)  319;  8  Am, 
Dec.  404;  Crooker  v,  Bragg.  10  Wend. 
(N.  v.)  164;  15  Am.  Dec.  sss;  P«ple 


time  as  to  raise  the  presump- 
tion of  a  grant. 

And  in  Pugh  v.  Wheeler,  1  Dev.  & 
B.  (N.Car.)  55,  a  leading  case  In  the 
United  Stala,  Ruffin,  C.  J.,  said:  "  The 
defendants  say  that  such  one  of  the 
owners  as  may  first  apply  the  water  to 
any  particular  purpose,  gains  thereby, 
and  immediately,  the  exclusive  right  to 
that  use  of  the  water.  That  is  true  in 
this  senne,  that  any  other  proprietor 
above  or  below  cannot  do  any  act 
whereby  that  particular  enjoyment 
"be  impaired,  without  a'  '   - 

lages  which  are  oc 


=5 

r  enjoyment. 


mal    Appraisers,    13   wet)d.  (N.  for  the  di 
Y-)3S5- 

In  Mason  f.  Hill,  c  B.  &  Ad,     .     . 

E.    C.   L.   1,   a  leading  case  on   this  cation  of  the  water  to  that  purpose,  the 

subject  in  England,  Denman,  C.  J.,  in  damages  would  not  have  included  that 

an  opinion  In  which  he  reviewed   the  possible  application  of  the  water,  but 

earlier  cases,  said:  "The  poBition,  that  been  confined  to  the  uses  then  eubsist- 

the  first  occupant  of  running  water  for  ing.   But  to  render  the  propmition  thus 

a  beneficial  purpose  has  a  good  title  to  far  true,  the  use  supposed  must  be  a 

it,  is  perfectly  true  in  this  sense,  that  legitimate  one ;  that  U,  it  mutt  not  in- 

neither  the  owner  of   the  land   ijelow  terfere   with    any   prevlouely   existing 

can  pen  back  water,  nor  the  owner  of  right  in  another  proprietor  ;  for  usur- 

the  land  above  divert  it,  to   his  preju-  pation  does  not  justify  itself.     If  one 

dice.     In  this,  as  in  other  cases  of  In-  build  a  mill  on  a  stream,  and  a  person 

JDries  to  real  property,  possession  is  a  above  divert  the  water,  the  owner  of 

good  title  against  a  wrongdoer;    and  the  mill  may  recover  for  the  injury  to 

the  owner  of  land  who  applies  a  stream  the  mill,  although  before  he  built  he 

that   runs  through   it  to  the  use  of  a  could  only  recover  for  the  natural  uses 

mill  newly  erected,  or  other  purposes,  of  the  water,  as  needed  for  his  family, 

if  the  stream  Is  diverted  or  obstructed,  hit  cattle,  and  irrigation.     But  if,  in- 

may   recover    for    such    consequential  stead  ofbuilding  a  mill,  he  had  diverted 

Injury  to  the  mill."   And,  further  com*  the  stream  Itscif.  he  cannot  justify  It, 

menting  upon  the  early  English  de*  against   a   proprietor    below,  on    the 
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The  view,  in  apparent  conflict  with  the  general  rule,  that  one 
who  first  erects  his  mil!  is  entitled  to  operate  it  in  derogation  of 
a  similar  privilege  in  others,  only  maintains  the  doctrine  of  pro- 
tection in  reasonable  use,  that  subsequent  mill  owners  must  not 
build  their  dams  so  as  to  interfere  with  the  operation  of  the  mill 
built  prior,  provided  this  is  a  reasonable  exercise  of  the  rights  of 
the  proprietor.* 

grottnd  that  he  had  thus  niade  an  artt-  cited  in  favor  ol  the  doctriiK  <rf 
Gclel  use  of  the  water,  before  the  other  exclusive  rights  acquired  b/  prior 
had  made  any  such  application  of  it.  occupancj,  but  he  seems  to  hold  ti>i> 
The  truth  is  that  everj  owner  of  land  doctrine  to  a  very  quaXtied  extent,  and, 
on  a  stream,  necessarily,  and  at  all  as  stated  in  the  text,  merely  to  tbe  pro- 
times,  is  using  water  running  through  tection  of  the  prior  mill  owners  who 
It— i(  in  no  other  manner,  in  the  fertil-  have  erected  their  mUU  and  operite 
Ity  it  imparts  to  his  land  and  the  in-  them  in  a  reasonable  manner.  He 
crease  In  the  value  of  it,  Tliere  is,  says:  "  Each  proprietor  is  entitled  lo 
therefore,  no  prior  or  posterior  In  the  such  use  of  the  stream,  so  Far  ax  il  is 
use,  for  the  land  of  each  enjoyed  it  reasonable,  conformable  to  the  ussgn 
alilce  from  the  origin  of  the  stream,  and  wants  ot  the  community,  and  hir- 
and  the  priority  of  a  new  application  Ing  regard  to  the  progress  of  Improre- 
or  artificial  use  of  the  waler  does  not  ment  in  hydraulic  works,  and  not  in- 
therefore  create  the  right  to  that  use ;  consistent  with  a  like  reasonable  me 
but  the  existence,  or  non-existence  of  by  the  other  proprietors  of  land  on  ttic 
that  application,  at  a  particular  time,  same  stream,  almve  and  below.  Tbis 
measures  the  damages  incurred  by  the  laet  limitation  of  the  right  must  be 
wrongful  act  of  another,  in  derogation  taken  with  one  qualification,  growing 
of  the  general  right  to  the  use  of  Che  out  of  the  nature  of  the  case.  The 
water  as  it  passes  to,  through,  or  from,  usefulness  of  water  for  mill  purposct 
thelandofthe  party  complaining.  The  depends  aa  well  on  its  fall  as  It)  vol- 
right  is  not  founded  in  tlie  user,  but  is  ume.  But  the  fall  depends  upon  the 
inherent  In  the  ownership  of  the  soil ;  grade  of  the  land  over  which  it  rant, 
and  when  a  title  by  use  is  set  up  against  The  descent  may  be  rapid,  in  which 
another  proprietor,  tliere  must  be  an  case  there  may  be  fall  enough  for  inill 
enjoyment  for  such  a  length  of  time  as  sites  at  short  distances,  or  the  detccDt 
will  be  evidence  of  a  grant,  and  thus  may  be  so  gradual  as  otily  to  admit  of 
constitute  a  title  under  the  proprietor  mills  at  considerable  distances.  In  the 
of  the  land."  latter  case,  the  erection  of  a  mill  on 

And  In  PtstI  V,  Johnson,  is  Johns,  one  proprietor's  land  mav  raise  and  let 
(N.  Y.)  lij;  S  Am.  Dec.  333,  Thomp-  the  water  back  to  such  a'distanceas  to 
son,  C.  J.,  said:  "To  give  such  an  prevent  the  proprietor  above  from  haT- 
extension  to  the  doctrine  of  occupancy  ing  suflicient  fall  to  erect  a  mill  on  his 
would  be  dangerous  and  pernicious  in  land.  It  seems  to  follow,  as  a  necessary 
lis  consequences.  The  elements  ticing  consequence  to  these  principles,  thst,  in 
for  general  and  public  use,  and  the  such  case,  the  proprietor  who  first 
benefit  of  them  appropriated  to  indi-  erects  his  dam  for  such  a  purpose  his  a 
viduals  by  occupancy  only,  this  Ocu-  right  to  maintain  it,  as  against  the 
pancy  must  be  regulated  and  guarded  proprietors  above  and  below ;  and  to 
with  a  view  to  the  individual  rights  of  this  extent,  prior  occupancj  gives  » 
all  who  may  have  an  interest  in  their  prior  title  to  such  use.  It  is  i  profit- 
enjoyment."  able,    beneficial,    and   reasonable  use, 

I.  Tye    V.    Catching,    78    Ky.    463;  and  therefore  one  which  he  has  a  right 

Hatch  V.  Dwighl,  17  Mass.  ag6;  9  Am,  to  make.     If  It  necessarily  occupy  so 

Dec.  145 ;  Thurber  v.  Martin,  1  Gray  much  of  the  fall  as  to  prevent  the  pn>- 

(Mass.  j  394 ;  61  Am.  Dec.  468;  Pratt  v.  prietor  above  from  placing  a  dam  and 

Samson,  1  Allen  (Mass.)  iSS ;  Smith:',  milt  on  his  land.  It  ia  damimi  ahfte 

AfniwamCanBlCo.,3  Alien  (Mass.)  357.  injuria.     For  the  same  reason,  the  pro- 

The  opinion  of  Chief  Justice  Shaw,  prietor   below  cannot  erect  s  dam  in 

In   Cary   v.   Daniels,   8   Met.   (Mass.)  such  a  manner  as  to  raise  the  wittr 

466;   41    Am.   Dec.   531,  is  frequently  and    obstruct   the   wheels   of  the  Cret 
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fi.  Doetrin*  is  Paeiflo  Ststei— a.  Ik  General. —  In  the  Pacific 
states  and  territories,  owing  to  the  peculiar  conditions  of  the  set- 
tlers upon  public  lands,  and  their  necessity  for  water  for  the  suc- 
cessful operation  of  mines,  and  the  pursuit  of  agricultural  interests, 
a  doctrine  contrary  to  that  of  the  common  law  has  arisen  from 
usage  and  custom,  to  the  effect  that  one  who  first  appropriates  the 
waters  of  a  stream  passing  through  the  public  lands,  acquires  a 
special  property  therein,  and  the  right  to  insist  that  the  water 
shall  be  subject  to  his  use  and  enjoyment  to  the  extent  of  his 
original  appropriation,  and  that  its  quality  shall  not  be  impaired 
so  as  to  defeat  the  purpose  of  his  appropriation  ;  and  for  the  pro- 
tection of  these  rights  he  may  invoke  all  legal  remedies.*     This  law 

occupant.     He  had  an  equal  right  with  able  eierc<K   of  rights  In  the  water- 

the   proprietor  lielow  to  a  reasonable  course. 

use  of  the  stream  ;  he  had  niade  onl^  a  Frlor  Approprl&tlon  tw  Brldtnei  of 
reasonable  use  of  it ;  his  appropriation  Rtaaenabla  Um. — In  Keenc^,  etc.,  Mfg. 
to  that  extent  being  justifiable  and  prior  Co.  v.  Union  MTg.  Co.,  39  Conn.  576, 
in  time,  necessarily  prevents  the  pro-  although  holding  that  prioriCj  of  ap- 
prietor  below  from  raising  the  water,  propriation  could  not  infer  eicluslve 
without  interfering  with  a  rightful  use  right,  Seymour,  J.,  said  :  "  We  are  not 
alreadj  made;  and  it  is  therefore  not  an  prepared  to  eay  that  such  prior  appro- 
Injury  to  him,  Such  appears  to  be  the  priation,  especially  if  of  long  continu- 
nature  and  extent  of  the  prior  and  ex-  ance,  may  not  be  taVen  into  consider- 
clusive  right  which  one  proprietor  ation,  as  one  of  the  many  elements 
acquires,  by  a  reasonable  appropriation  which  enter  into  a  question  of  fact, 
of  the  use  of  the  water  in  its  fall ;  and  whether.  In  a  given  case,  a  detention  of 
It  results,  not  from  any  originally  su-  the  water  above,  which  interferes  with 
perior  legal  right,  but  h'om  a  legitimate  an  existing  use  and  appropriation  of  (t 
exercise  of  his  own  common  right,  the  below,  be,  or  be  not,  reasonable." 
efleci  of  which  ls.de /ado,  to  supersede  1.  Atchison  t'.  Peterson,  20  Wall.  {U. 
and   prevent  a  like  use  by  other  pro-  S.)  507 ;  Broderi'.  Natoma  Water,  etc.. 


prfetors  originally  having  the  same  Co.,  lai  U.  S.  376;  Sturr  V.  Beck,  1 
common  right."  See  also  opinion  of  U.  S.  541 ;  Jenniion  v.  Kirk,  g8  U. 
Wells,  J.,   in   Lowell    v.   Boston,    iii     453;  Tartar  v.   Spring  Creek   Water,' 


Mass.  454;  ij  Am.  Rep.  39.  etc.,  Co.,  5  Cal.  398;  Stoakes  v,  Barrett, 
Certainly,  later  decisions  in  Massa-  t,  Cal,  39;  Irwin  v.  Phillips,  5  Cal.  143; 
ciutelts  Ao  not  recognize  the  doctrine  ^3  Am.  Dec.  113;  Conger  v.  Weaver, 
that  exclusive  rightsin  running  streams  6  Cal.  556;  6;  Am.  Dec.  528;  Hoffman 
are  acquired  by  prior  occupancy,  ex-  v.  Stone,  7  Cat.  46;  Sharp  i-.  Hoffman, 
cept  BO  far  as  the  common  law  is  modi-  79001,404;  Luxf.  Hoggin,  69 Cal.  447; 
fied  by  statute.  Bearse  v.  Perry,  117  Rupley  ii.  Welch,  23  Cal.  45c ;  Osgood 
Mass.  Ill;  Drake  f.  Hamilton  Wdol-  v.  Ei  Dorado  Water,  etc.,  Mln.  Co.,  56 
en  Co.,  99  Mass,  574,  See  also  Low-  Cal.  571;  Butte  Canal  Co.  v.  Vaughan, 
ell  V.  Boston,  iii  Mass,  454;  15  Am.  n  Cal.  143  ;  Hill  t>,  Lenormaud  (Ariz. 
Rep.  39;  Smith  V.  Agawam  Canal  188S),  16  Pac.  Rep.  267;  Yunker  v. 
Co.,  X  Allen  (Mass,)  357;  Hapgood  Nichols,  i  Colo.  551 ;  Strickler  w.  Col- 
li. Brown,  103  Mass.  4J1;  Keeney,  orado  Springs,  16  Colo.  61;  Drake  v. 
etc.,  Mfg.  Co.  V.  Union  Mfg.  Co,,  39  Earhart,  3  Idaho  716;  Lobdell  v.  Simp- 
Conn.  582,  son,  z  Nev.  274;  90  Am.  Dec.  537; 
In  Gould  u.  Boston  Duck  Co.,  13  Ophir  Silver  Min.  Co,  v.  Carpenter,  4 
Gray  (Mass,)  441,  it  is  asserted  that  Nev,  534;  97  Am.  Dec.  550;  Reno 
the  proprietor  below  is  so  far  restricted  Smelting,  etc..  Works  r.  Stevenson,  30 
in  his  right  of  appropriation  that  he  Nev.  169;  19  Am.  St.  Rep.  364  ;  Cur- 
cannot  erect  a  mill  on  his  own  land  and  tis  v.  La  Grande  Water  Co.,  :o  Ore- 
throw  back  water  to  the  destruction  gon  34;  Crane  v.  Winsor,  3  Utah  348; 
of  the  mill  erected  above,  and  the  Munroe  v.  Ivie,  2  Utah  535  ;  Elliott 
exclusive  right  is  said  to  be  no  more  v.  Whittnore  (Utah,  1890),  14  Pac. 
than  necessarily  arises  from  a  reason-  Rep.  673. 
987 
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In   Atchleon   r.  Peteraon,  so  Wall,  encouraged  by  the  ezpreu«d  Initiative 

CU.  S.)  507,  Field,  J,,  after  clearly  set-  policy  of  the  other.     If  there  are,  u 

ting  out  the  comnion   law   with   refer-  must   be  admitted,  many  things  md- 

ence  to  prior  appropriation,  eiid  :  "This  nected  with  this  system  which  arc  crude 

equality  of  right,  emong  all  the  proprl-  and  undigested,  and  subject  to  fluctui- 

ctors  on   the  EStne  stream,  would  have  tlon  and  dispute,  there  are  still  come 

been  incompatible  with   any  extended  which  a   universal   sense  of  aeccHity 

diversion  of  the   water  by  one  propri-  end  propriety  have  so  Rrmlj  fixed  ■■ 

etor,  and    its    conveyance  for  mining  that  they  have  come  to  be  loolted  opon 

purposee  to  points  from  which  it  could  as  having  the  force  and  effect  of  r« 

not  be  restored  to  the  stream.    But  the  judicata.    Among  these,  the  most  Im- 

government  being  the  sole   proprietor  portant  are  the  rights  of  miners  to  he 

of  all  public  lands,  whether  bordering  protected   in  the   possession   of  their 

on  streams  or  otherwise,  there  was  no  selected    localities,    and    the  rights  of 

occasion  for  the  application  of  the  com-  those    who,    by    prior    appropriation, 

mon-law  doctrine  of  riparian  proprle-  have  taken  the  waters  from  their  oit- 

torship,  with   respect   to  the  waters  of  ural  beds,  and  by  costly  arliScUl  workl 

those   streams.     The    government,  by  have  conducted    them  for  miles,  over 

Its  silent  acquiescence,  assented  to  the  mountains  and   ravines,  to  supply  the 

Sneral  occupation  of  the  public  lands  necessities  of  gold  diggers,  and  without 
-  mining,  and,  to  encourage  their  free  which  the  most  important  intercsU  of 
and  unlimited  use  for  that  purpose,  re-  the  mineral  region  would  remain  witb- 
served  such  lands  as  were  mineral  out  development.  So  fully  recognlied 
from  sale  and  the  acquitition  of  title  have  become  these  rights,  that,  whbout 
by  settlement.  And  he  who  first  con-  any  specific  legislation  conferring  or 
nects  his  own  labor  with  property  thus  confirming  them,  they  are  alluded  to 
situated  and  open  to  general  eiplora-  and  spoken  of  in  various  acts  of  legiila- 
tJon,  does,  in  natural  justice,  acquire  a  ture  in  the  same  manner  as  if  they 
better  right  to  its  use  and  enjoyment  were  rights  which  had  been  vested  t» 
than  others  who  have  not  given  such  the  most  distinct  expression  of  the  vill 
labor.  So  the  miners  on  the  public  of  the  law  makers;  as,  for  instance,  in 
lands  throughout  the  Pacific  states  and  the  revenue  act  '  canals  and  water 
territories,  by  their  customs,  usages  and  races '  are  declared  to  be  property  sub- 
regulations,  everywhere  rect^nized  the  ject  to  taxation,  and  this  when  there 
inherent  justice  of  this  principle;  and  was  none  other  in  the  state  than  such 
the  principle  itself  was  at  an  early  pe-  as  were  devoted  to  the  use  of  min- 
riod  recognized  by  legislation,  and  en-  fng." 

forced  by  the  courts  in  those  states  and  In  Schilling   v.   Rominger,  ^  Colo- 

territorles."  100,  the  reason  of  the  rule  as  applied 

In  Irwin  V.  Phillips,  5  Cal.  146;  63  to  the  purposes  of  Irrigation  was  ibut 

Am.  Dec.  113,  referring  the  origin  of  slated    by    Stone,  J, :    "  In  a   country 

prior   appropriation   in    CaHfomia  to  with    a   climate    like   ours,  this  right 

the  peculiar  requirements   and  condi-  arises  ex  Hfceiiilale   rei,  and  heace  a 

tions  existing  on  the  public  lands  of  statute  may  be  r^arded  as  declaratory 

the     United    States.    Heydenfeldt,  J.,  merely  of  the  law  of  necessity  in  this 

said :  "  Courts  are  liound  to  take  notice  respect  as  regulating   the    right  thus 

of  the  political  and  social  condition  of  acquired." 

the  country  which  they  judicially  rule.  Where  a  ditch  has   been  excaiatrd 

In   this    state,  the  larger  part  of  the  from  the  bed  of  a  stream,  and  its  water 

territory    consists    of    mineral    lands,  has  been  diverted   through    the  same 

nearly    the    whole    of   which  are  the  for  mining  purposes,  the  miner  hss  DO 

property  of  the  public.     No  right  or  right  to  work  a   claim  located  abore 

intent  of  the  disposition  of  these  lands  its  head,  after  the  ditch  is  dug,  in  such 

has  been  shown,  either  by  the  United  a  manner  as  to  mingle  mud  and  ledi- 

Slatei  or  the  state  governments,  and  ment  with   the  water,   and    Injure   its 

with    the    exception    of    certain   state  value  to  the    ditch  owner  for  mining 

regulations,  very  limited  in  their  char-  purposes,  or  to  till  the  ditch  sad  rescr- 

acter,  a  system  has  been  permitted  to  voir  with  the  same,  so  as  to  lessen  the 

grow  up,  by  the  voluntary  action  and  capacity  and  increase    the  eipeote  of 

assent  of   the  population,  whose  free  cleaning  them   out.     Hill  v.  Smith,  17 

and  unrestrained  occupation  of  the  min-  Cal.  ^^. 

eral  region  has  been  tacitly  assented  to  An  appropriator   is  protected  from 

by  the  one  government,  and   heartily  damage  occasioned  by  subsequent  ap- 
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exists  by  virtue  of  custom  and  usage,  independent  of  statutory 
enactment,  but  is  recognized  at  preset  by  the  courts  and  legisla- 
tion of  the  several  states,*  and  was  at  an  early  period  confirmed 
by  federal  legislation.  • 


K'OpHators  above  him  as  well  as  below. 
ill  V.King,  8  Cal.  337. 

Bitopiwl  —  AoqnteaeaDce  In  Hh  bj 
Otbera.  — In  Lchi  Irrigsiion  Co.  v. 
M07U,  A  Utah  ^17,  it  was  held  that  the 
owDer  of  an  irrigating  ditch  upon  the 
public  land,  who,  without  objection,  sees 
others  enlarge  and  repair  hU  ditch,  in- 
crease its  capacity,  take  up  lands  in  Its 
Ticinity  which  could  be  irrigated  only 
through  his  ditch,  and  make  improve- 
ments thereon  on  the  faith  of  obtaining 
water  through  hla  ditch  to  the  extent 
of  its  increased  capacity,  i«  estopped  to 
deny  the  right  bt  such  parties  to  so  use 
such  ditch. 

ThBdercroimd  Walara. — No  dlatinction 
ciists  between  the  water  running  under 
tile  turface  in  defined  channels  and 
those  upon  the  Gurface,  but  the  doctrine 
of  prior  appropriation  is  applicable  as 
well  to  underground  current).  Strait 
V.  Brown,  16  Nev.  317 ;  40  Am.  Rep. 
497.  But  where  the  water  is  the  result 
of  mere  undefined  percolations,  no 
right  of  use  therein  can  be  acquired, 
either  by  statutoir  appropriation  or  ad- 
verse use.  Southern  Pac.  R.  Co.  v. 
Dufour,  OS  Cal.  615.  See  Undhr.- 
BROUND  Waters,  »oI.  17,  p.  433, 

RlCHts  Aeqnlnd  br  AUmia.— In  Qjig- 
ley  f.  Blrdseye,  11  Mont.  439,  it  was 
held  that  an  alien  mig lit  acquire  title  to 
the  ditch  and  water  right,  and  hold  the 
same  until  office  found  against  collater- 
al attacks  by  third  persons  other  than 
the  sovereign,  and  in  the  absence  of 
forfeiture  by  office  found,  may  convey 
title  to  his  grantee. 

1.  The  rights  of  prior  appropriators, 
though  recognized  by  the  courts  In  the 
Pacific  states  as  arising  from  a  well- 
established  custom  In  the  several  states, 
are  now  confirmed  and  regulated  by 
statute,  and  are  In  some  states  dec laral 
by  state  constitutions. 

California,  Bee  Constitution,  art. 
14,  4  I ;  Civil  Code,  (  i,  i4ii,etc. 

Cohrado,aee  Colorado  Const.,  art. 
16.  i  s- 

/Hako,  see  Idalio  Rev.  Stat  of  1887, 
art.  15,  4  3151;,  etc. 

MoHtana,  Rev.  Stat.  1887,  4  983. 

Ntw  Mexico,  Compiled  Laws   18S4, 


Ulak,  Compiled    Laws  188S,   p.  116 

WashiHgtaa,  I  Hill's  Aqd.  St.,  J^ 
170^1717. 

Colorado,  Const.,  art.  16,  §  6,  pro- 
viding that  "  the  right  to  divert  unap- 
propriated waters  of  any  natural  stream 
for  beneficial  uses  shall  never  he  de- 
nied," and  that  "priority  of  appropria- 
tion shall  give  the  better  right  as  be- 
tween those  using  the  water  for  the 
same  purpose;  but,  when  the  waters  of 
any  natural  stream  arc  not  sufficient  for 
the  service  of  all  those  desiring  the  use 
of  the  same,  those  using  the  water  for 
domestic  purposes  shall  have  preference 
over  those  claiming  for  any  other  pur- 
pose," does  not  authorize  an  interfer- 
ence with  the  rights  of  prior  appropri- 
ators for  irrigating  purposes,  in  order  to 
supply  water  for  domestic  purposes  to 
later  comers.  Armstrong  v.  Larimer 
County  Ditch  Co.,  1  Colo.  App.  49. 

Nevada. — The  rights  of  prior  appro- 
priators are  recognized  and  protected 
in  this  state.  See  Nevada  Stat.  C1889), 
p.  C5,  ch,  65,  \  9.  The  common  law  is 
wholly  inapplicable  to  the  condition 
of  things  existing  in  this  state,  and  it 
Is  held  that  the  legiiilative  enactment 
adopting  the  common  law  did  not  In- 
clude the  common  law  applying  to 
water  and  watercourses,  but  that  the 
act  should  be  construed  as  such  statutes 
generally  are,  as  applying  only  to  those 
cases  where  the  common  law  is  app^- 
cable  to  the  habits  and  conditions  of 
society  then  existing.  See  Reno  Smelt- 
ing, etc^  Works  V.  Stevenson,  30  Nev. 
369;  19  Am.  St.  Rep.  364;  Jerrett  v, 
Mahan.  30  Nev.  89. 

In  Arizona,  the  courts  will  take 
judicial  notice  of  the  customs  and  laws 
relating  to  water  rights.  Clough  v. 
Wing  fArii.  1888),  17  Pac.  Rep.  453- 

But  in  Oregon,  where  one  alleges 
the  right  to  appropriate  water  upon  a 
local  custom,  and  the  allegation  Is 
denied,  the  plaintiff  must  prove  such 
custom  and  the  compliance  therewith, 
for  the  court  does  not  take  judicial 
knowledge  of  such  custom.  Lewis  v. 
McClure,  8  Oregon  974, 

1.  United  Stalei  Rev.  Stats.,  tf  3339. 
The   act   of    July   t6,    1866  (14  U.  S. 


)vGoo'^lc 


>flMarMwApFNprUtl<n.  WA  TERCOURSES. 

b.  To  What  Lands  and  to  Whom  Applicable.— The  doc 
trine  of  prior  appropriation,*as  first  established,  related  exclusively 
to  the  public  lands  of  the  United  States^  but  the  reason  of  the 
law  is  equally  applicable  to  all  lands  in  that  region,  and  in  Cidi- 
fornia  it  is  said  to  be  applicable  to  state  lands.'  And  in  many 
of  the  Pacific  states,  recent  legislation  has  entirely  abolished  the 
common  law  doctrine  of  riparian  rights.*  Although  denied  by 
some  earlier  cases,  it  is  maintained  by  the  weight  of  authority  that 
the  prior  appropriator  acquired  rights,  even  prior  to  the  act  of 
iS66,  against  the  government  and  its  grantee,  and  that  that  act  was 
merely  declaratory  of  his  rights.* 

Stat. at L.  353}, provides  that  whenever  (U.  S.)  jii ;  Broderi'.  Natomsi  Water, 
y>j  pHoritj  of  poflsesBion  the  rights  to  etc.,  Co.,  101  U.  S.  276;  Buej*  v.  Gil- 
the  use  of  the  waters  for  mining,  agrl-  Ugher,  30  Wall.  (U.  S.)  670;  Osgood 
cultural,  tnanuracturlDg,  or  other  pur-  v.  El  Dorado  Water,  etc.,  Hin.Ca.,j6 
poses  have  vested  and  accrued,  and  the  Cal.  571 ;  Lux  r.  Haggin.  69  Cal.  4^9; 
aanie  are  recognized  and  acknowledged  Sturr  -u.  Beck,  133  U.  S.  541. 
bv  the  local  customi,  laws,  and  the  de-  In  Vansickle  f.  Haines,  7  Nev.  Z49, 
cisions  of  the  courts,  the  poGSeaiori  It  was  held  that  prior  to  the  act  ol 
and  owners  of  such  vested  rights  shall  1866,  a  prior  appropriator  acquired  DO 
be  maintained  and  protected  in  the  rights  against  the  United  Slates  or  it» 
aame ;  and  the  construction  of  ditches  grantee,  notwithstanding  the  ciutoms 
and  canals  for  the  purposes  aforesaid  established  in  mining  localities  ariling 
is  hereby  acknowledged  and  condrmed.  from  the  neceesitiea  of  the  miners,  and 
This  act  was  amended  by  an  act  July  well  recognized  by  the  courts,  on  th« 
9,  1870  <i6  U.S.  Stat.  atL.  3lS),  which  ground  that  the  Uni/eJ  Slala.u  the 
provides  that  all  patents  granted,  or  original  owner  or  lands,  had  the  ligbu 
pre-emption,  or  homesteads  allowed,  of  an  ordinary  riparian  ovacr  of 
ahall  t>e  subject  to  any  vested  and  ac-  streams  Sowing  on  the  public  land,  and 
CTued  water  rightg,  or  rights  to  ditches  that  its  patent  vesteJ  the  grantee,  in 
and  reservoirs  used  in  connection  with  the  absence  of  legislation  to  the  con- 
such  water  right!  a*  may  have  been  trary,  with  the  rights  incident  to  ripa- 
acquired  under,  or  recognized  by,  the  rian  ownerahlp.  And  in  Union  Mill, 
9th  section  of  the  act  of  which  this  etc.,  Min.  Co.  v.  Dangbetg,  1  Ssvy. 
act  Is  amendatory.  (U.  S.)  450,  it  was  held  that  a  penoa 
1.  Union  Mill,  etc.,  Co.  v.  Ferris,  2  who  entered  and  paid  for  his  Und  be- 
Sawy,    (U.    S.)      176;      Vansickle    *.  fore  the  passage  of  the  act  of  1866,  held 


!,  7  Nev.  249;  Leigh  Co.  v.   In-     It  unaffected  by  that  act,  si 

lent  Ditch  Co.,  8  Cal.  323.  ent  when  issued  would  relate  to  me  caic 

riparian    proprietor    of    private    of  entry,  the  Inception  of  his  title.  But 


lands  cannot  acquire  any  right  in  the  in  Jones  v.  Adams.  19  Nev.  ;Si  ]  Am. 

waters  of  the  stream,  by  mere  appro-  St,  Rep.  788,  Vansickle   u.  Ilainci,  7 

priation.     And  where  it  does  not  ap-  Nev.  349,  was  expressly  overruled,  and 

pear  whether  the  lands  through  which  in  Reno  Smelting,  etc.'.  Work*  f.Stev- 

a    stream    ran,   at    the    time  when  a  enson,  30  Nev.  ]^;  19  Am.St.Rep.364, 

riparian  proprietor  claims  to  have  ac-  thiscase  was  againeipresslv  overruled, 

quired  a  right  by  appropriation,  were  and  the  common-law  theoryof  ripariao 

private  or  public  property,  it  will  not  rights  declared  to  lie  altogether  in^- 

be    presumed   that  they   were   public  plicable  lo  N<vada.     And,  further,  in 

lands,  but  the  burden  of  proving  that  conrormity   with   the  decisions  of  Ifat 

they  were  such   lands  devolves   upon  supreme  court,  declared  that  the  bttl- 

the  claimant.     Santa  Cruz  v.  Enright,  ute  was  a  voluntary  recognition  of  ■ 

95  Cal.  105.  preexisting  right  of  possession,  and  not 

3.  Lux  V,  IlaggIn,  69  Cal.  255.  simply  prospective  in  its  nature.    Rc- 

>.  See  the  statutes   of  Ariioma,  Col-  ferriog  to  Ihe   Nevada   Gen.  Stat,  i 

orado.  The  Dakotas,  Idaho,  New  Mex-  3021,    adopting    the    doctrines    of  the 


CO,  Utah,  and  Wyoming.  common  law  of  England  e.o  far  as  thrr 

4.  Atchison   v.   Peterson,   20   Wall,    are  not  repugnant  or  conflicting  wltn 
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There  is  no  doubt  that  by  the  act  of  Congress  of  1866,  the 
rights  of  priority  acquired  subsequently  thereto,  as  well  as  those 
formerly  acquired,  are  protected  against  the  claims  of  those 
gaining  title  from  the  government  afterward,*  No  prior  appro- 
priator  subsequent  to  congressional  legislation  can  acquire  any 
right,  as  against  a  grantee  of  land  under  a  grant  made  or  issued 
prior  thereto,  except  where  such  right  is  reserved  by  the  terms  of 
the  grant.*  And  it  seems  that  as  against  any  subsequent  appro- 
priator,  the  rights  of  a  prior  purchaser,  grantee,  or  patentee,  from 
the  government,  when  completed  by  a  full  compliance  with  the 
statutory  requirements,  relate  back  to  their  inception.' 

tb«  constitution  and  lawBof  the  Uniud  (U.  S.)  507;  Hill  ti.  Lenormaud  (Arli. 

S/a^pJ,  the  court  said:  "The  tt&tute  is  iSSS),    i6  Pac.    Rep.    267:    Parlev   v. 

silent  upon  the  lubject  of  the  applies-  Spring  Vsllej  Mio.,  etc.,  Co.,  58  'CbI. 

btlitj  of  the  common  law.  but  we  tUnk  142 ;   De  Necochea  v.  Curtis,  80  Cal. 

'the    common   law   oi  England'   was  i97;Hirnes   i^.   Johnson,  61  Cal.   359; 

cmplojed  In  the  senge  which  It  gener-  Ware  i/.  Walker,   70  Cal.  591  ;  Malad 

tX\v   DnderBtood   in  this   countrj',  and  Valley  Irrigation   Co,  v.  Campbell,  3 

that   the  Intention   of   the  legltlature  Idaho    378;     Kaler    v.    Campbell,    13 

was  to  adopt  onl;f  so  much  of  it  as  was  Ore^n  596;  CoIcti.  Logan,  14  Oregon 

applicable  to  our  condition."  304;  Ellis  c.Pomeroy  Imp.  Co.,  i  Wash. 

In  the  several  cases  before  the   Su-  572-     Any  question  on   this  point  was 

preme  Court  of  the  United  States,  in  set  at  rest  by  the  act  o(   Congress  of 

construing  the   act  of   1866,  the  court  Julyq,  iSjo. 

has  expressly  declared  that  the  act  was  The  riparian  rights  of  a  homestead 

merely   a   declaratory   and   voluntary  claimant  are  subject  and  subordinate  to 

recognition  of  pre-existing  rigiits.  the  prior  appropriation  of  the  waters. 

So  in  Baser  tr.  Gallagher,  30  Wall.  If  It  appears  that  the  land  upon  which 
(U.  S.)  670,  Field,  J.,  said:  "  It  Is  very  the  plaintiff's  ditch  is  situated,  and  over 
evident  that  Congress  intended,  at-  which  the  water  runs,  is  public  land, 
though  the  language  used  is  not  happy,  unless  the  claimant  of  the  homestead 
to  recognize  as  valid  the  customary  acquired  his  rights  prior  to  the  appro- 
law  with  respect  to  the  use  of  water  priation  of  the  water  by  the  plaintiff, 
which  had  grown  up  among  the  oc-  the  homestead  claimant  may  be  en- 
cnpants  of  public  lands  under  the  pe-  joined  from  diverting  the  waters  of  the 
culiar  necessities  ol  their  condition,  stream.  South  Yuba  Water,  etc.,  Co. 
and  that  law  may  be  shown  by  evi-  f.  Rosa,  80  Cal.  333;  Cave  f.  Crafts,  53 
dence  of  the  local  customs,  or  by  the  Cal.  135;  Farley  n.  Spring  VaUey  Mfn^ 
legislatidn  of  the  state  or  territory,  or  etc.,  Co.,  58  Cal.  141 ;  Himes  v.  John- 
decisions  of  the  courts."  son,  61   Cal.  359;   Ware  t.  Walter,  70 

Andin  Tennisoni'.  Kirk,  98U.  S.  453,  Cal.  591;    De  Necochea  v.  Curtis,  So 

it  was  said  that  the  object  of  the  nin&  Cal.  197. 

section  of  the  act  was  to  give  the  sane-  S.  I.ux  v.  Haggin,  69  Cal.  257.     But 

tion  of  the  United  States,  the  propri-  the  prior   approprlator  cannot  be  de- 

etor  of  the  lands,   to  possessory  rights  feated  by  one  who,  having  consented  to 

which    had    previously    rested    solely  the  appropriation,  subsequently  files  a 

upon  the  local  customs,  laws  and  de-  homestead  entry  and  obtains   a  patent 

dsions   of  the  courts,  and  to  prevent  for   the    same.      Tenem  Ditch  Co.  v. 

such  rights  from  being  lost  on  a  sale  Thorpe  (Wash.  1889),  aoPac.  Rep.  588. 

of  the  lands.  8.  In  Sturr  v.  Beck,  6  Dak.  71  ;  a/- 

Andin  Broderii.  Natoma  Water,etc.,  /rmeJ  in  133   U.  S.  541,   Ihia  rule  is 

Co..   101  U.  S.  374,  Miller,  J.,  speaking  laid  down   in   respect  to  a   homestead 

of  the   act  of  1866,  said  that  it  "was  settler,  his  rights  being  held   to  relate 

rather    a   voluntary    recognition  of  a  back    to     his     occupancy.      Fault    v. 

;xistlng  right  of  possession  const!-  Cooke,   [9  Oregon  455;   3 


Rep.  836. 

TJJ 

In   Union   Mill 

etc., 

Co. 

V.  Dang- 
was  held 

berg,  3  Sawy.  (U 

S.)4S 

,  it 
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It  is  not  necessary  that  all  the  conditions  referred  to  in  the  act 
of  Congress  should  exist,  but  it  is  sufHcient  that  the  right  of  prior 
appropriation  should  be  recognized  by  custom  or  by  legislation.' 

c.  How  Effectuated.— In  order  to  render  efifcctuai  the  act 
of  the  appropriator,  independent  of  the  statutory  provisions,  sev- 
eral elements  must  be  shown  to  exist.  Appropriation,  in  this 
connection,  is  the  intent  to  take,  accompanied  by  some  physical 
demonstration  of  the  intent,  and  for  some  valuable  purpose.  The 
water  must  be  appropriated  to  a  beneficial  or  useful  purpose  im- 
mediately, or   must   be  contemplated  in   the  near  future,'  and 

that  one  who  had  entered  sod  paid  for  existing  at  the  time  or  contemplated  in 

his  land  before  the  pastsge   of  tlie  act  the  future ;  aecond,  a  divcnion  irom  tlie 

of  July  16.  1866,  held  the  land  unaffect-  natural  channel,  by  means  of  a  ditch, 

ed  bv  it,  since  hig  patent  when  issued  canal,  or  other  gtructure;  and  third,  an 

nould  relate  to  the  date  of  his  entrj,  application  of  it  to  aome  industrf  witb- 

the  Inception  of  his  title.  in  a  reasonable  time. 

The  riparian  rights  of  a  grantee  of  If  the  amount  of  water  npproprialtd 

the    (late,  under  the  act  of  Congress  is  within  the  given  beneficial  lue  for 

Sept.  4,  1841,  are  not  aiTected   bj   the  which  it  waataken.nomorethanisTwc- 

clalms  of    an    appropriator    of    water  essary  toirrigatettlelandscontemplatcd 

made  after  the  selection,  though  made  to  be  reduced  to  cultivatioD  as  sooa  is 

before  (he  actual  grant.     Ison  v.  Nel-  can  be  reasonablj  done,  aithongh  more 

ton  Min.  Co.,  47  Fed.  Rep.  199.  than  can  be  beneficialtj  used  for  the 

In  California,  it  was  held   that  the  present,    it    is,   ncverthelcta,   a  nlid 

right  of   a  grantee  or  purchaser  from  appropriation.     Simmons  f.  Wlnten, 

the  government  wfs  complete  froTn  the  31   Oregon   3j;  Barnes  ti.  Sabron,  10 

time    that    all    the  statutory   require-  Nev.  243. 

tnents  had  ijecn  complied  with,  inchid-  Under  the  Colorads  comttlntion,  to 
ing  pajrment,  and  that  his  right  as  make  any  diversion  of  water  from  a 
against  an  appropriator  related  from  natural  stream  an  appropriation,  it 
that  time,  and  not  from  the  date  of  his  must  be  applied  to  some  beneliciat  \at\ 
patent.  Farlej  v.  Spring  Valley  MIn.,  and  in  cases  of  Irrlntion,  at  must  be 
etc.,  Co.,  58  Cal.  142.  In  conflict  with  actually  applied  to  the  land  before  the 
this  is  the  case  of  Osgood  v.  El  Dorado  appropriation  is  complete.  Fanoen' 
Water,  etc,  Min.  Co.,  56  Ca!.  571,  High  Line  Canal,  etc,  Co.  -u.  Sooth- 
whereit  was  held  that  the  rights  of  the  worth,  13  Colo.  111;  Schilling  i'.  Rom- 
pre-emption  claimant  as  against  the  ap-  inger,  4  Colo.  lOo;  Sieber  v.  Frink,  7 
propriator,  dated  only  from  his  patent  Colo.  149;  Thomas  -o.  Gu jraud,  6  Colo, 
or  certificate  of  purchase,  and  this  was  J30. 
proved  in  L.ui  v.  Haggin,  6g  Cal.  155.  The  water  must  l>e  applied  wiUiiD  t 

1,  Drake  f.  Earhart,   1   Idaho  716;  reasonable  time,  the  riiverston  beinE  *■ 

Speake    v.    Hamilton,    ii   Oregon  3;  valid    appropriation    only    when   tbe 

Bnsey  v.  Gallaher,  10  Walt.  (U.  S.)  670,  water  is  utilized  by  the  consumer,  al- 

S.  McDonald   v.    Bear    River,  etc.,  thoi^h  the  priority  of  such  approprii- 

Waler,  etc.,  Co^  13  Cal.  aao;  Peregoy  tion  may  date,  a  proper  diligence  hav- 

■o.    McKissick,    79    Cal.  573;  Eddy  v.  ing    been    used,  from  the  comuewx- 

Simpson,  3  Cal.  349;  58  Am.  Dec.  40S;  ment  of  the  ditch.     Wheeler  v.  Norib- 

Low  V.  Riior   (Oregon,  1894),  37  Pac  ern  Colo.  Irrigation  Co.,  10  Colo.  i8); 

Rep.  3i ;  Combs  v.  Agricultural  Ditch  3  Am.  St.  Rep.  603. 

Co.,  17  Colo.  146;  Dichn.  Bird.  i4Nev.  The  true  teat  of  the  appropriation  of 

161 ;   Dick  I/.  Caldwell,  14   Nev.    167 ;  water   Is    the    succccaful     appllcaiion 

Fort  Morgan  Land,  etc.,  Co.  v.  South  thereof  to  the  beneticlai  use  designed : 

Platte  Ditch  Co.,  18  Colo.  i.  and  the  method  of  diverting  or  cair}- 

In  L.OW  V.  Rlzor  (Oregon,  1694],  37  ing  the  same,  or  maUng  cuch  a[>filici- 

Fac.  Rep.  83,  it  was  said  that,  to  con-  tion,  is  immaterial.     Thomas  v.  Goir- 

stitute  a  valid  appropriation  of  water,  aud,  6  Colo.  533. 

three  elements  must  exist :  first,  an  in-  AppreprlalMB  br  Dttali  "-*'T'"***~ 

tent   to  apply  it   to   a   beneficial   use.  The  diversion  of  the  waters  of  a  suean 
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not  for  a  speculative  purpose.*     It  maybe  for  any  useful  purpose, 

and  is  not  confined  to  mining  or  irrigation,  but  the  appropriation 
may  be  for  milt  purposes.' 

Possession  or  actual  appropriation  is  the  test  of  priority,  and 
no  rights  can  be  acquired  by  constructive  appropriation.*     The 

by  a  compsDj  oiEBnlied  for  the  pur-  rcunnable  time,  apptj  the  water  to  a. 
pose  of  buildiDg  ditches  and  convejing  beneficial  use,  or  else,  upon  proper  ap- 
water  to  arid  regionB,  does  not,  of  it-  plication  and  for  proper  consideration, 
self,  amount  to  such  appropriation  as  they  must  dispose  of  the  same  to  thoee 
will  establish  prior  rights  to  the  use  of  who  arc  ready  to  make  a  beneficial  use 
the  water,  but  there  must  be  further  ap-  of  it.  If  ditch  companies  are  unwilling 
pllcationof  the  watertoabenefidaiuse.  to  be  charged  with  such  duties  and  re- 
Such  a  company  "  must  be  regarded  sponsibilitieH,  they  must  leave  the  wa- 
merely  as  an  intermediate  agency,  ter  in  the  natural  stream." 
existing  for  the  purpose  of  aiding  A  ditch  company,  operated  for  gen- 
consumen  in  the  exercise  of  their  eralpurposesofirrlgBtion.cannotrefuse 
cotiatitutlonal  rights,  as  well  as  a  arbitrarily  to  supply  a  bona  fide  con- 
private  enterprise  prosecuted  for  the  sumer,  but  may  be  compelled  to  deliver 
benefit  of  its  owners."  Wheeler  -o.  water  for  such  purposes  by  writ  o( 
Northern  Colo.  Irrigation  Co.,  lo  mandamus.  Combs  v.  Agricultural 
Coio.  s8i;  3  Am.  St  Rep.  603;  Stricli-  Ditch  Co,  17  Colo.  146. 
ler  n- Colorado  Springs,  16  Colo.  61;  Any  unreasonable  regulations  and 
Wyatt  v.  Larimer,  etc..  Irrigation  Co.,  demands  that  operate  to  withhold  or 
18  Colo.  agS,  evtrmling-  i  Colo.  App.  prevent  the  eierciae  o£  the  right  of  ap- 
480.  propriation  by  the  consumer,  must  be 
So,  a  stockholder  of  an  irrigation  held  illegal,  even  though  there  ia  no  ex- 
company,  as  such,  acquires  no  prior  pren  legislative  declaration  on  the  sub- 
rights  Id  the  water,  but  upon  the  ap-  ject.  Wheeler  v.  Northern  Colo.  Jrri- 
plication  of  the  water  by  him  to  a  gallon  Co.,  10  Colo.  583;  3  Am.  St 
beneficial    use,    within    a    reasonable  Rep,  603. 

time,  his  rights  are  established.  Combs  The  diversion  by  the  company  and  the 
V.  Agricultural  Ditch  Co.,  17  Colo,  application  of  the  use  by  a  consumer, 
1^  In  this  case  Elliott,  J.,  said  :  constitute  but  one  act  of  appropriation, 
"Individuals  may  organize  a  company.  And  although,  when  the  water  is  ap- 
either  by,  or  without.  Incorporation,  plied  to  a  beneficial  use,  the  right  of  the 
hy  the  construction  of  an  irrigating  consumer  may  date  back  to  the  begin- 
ditch,  and  may,  by  such  means,  divert  nlng  of  the  work  on  the  ditch,  yet  there 
the  unappropriated  waters  of  a  natural  may  l>e  priorities  between  the  con- 
stream  ;  they  may  provide  that  their  sumers  who  receive  water  through  the 
several  interests  in  such  enterprise  shall  same  ditch.  Farmers' High  Line  Canal, 
be  represented  by  shares  of  stock,  but  etc.,  Co.  v,  Southworth,  13  Colo.  iii. 
neither  the  company,  nor  any  stock-  1.  Weaver  v.  Eureka  Lake  Co.,  15 
holder  of  the  company,  can  thus  with-  Cal.  371;  Dick  v.  Caldwell,  14  Nev. 
hold  the  water  from  a  beneficial  use,  167 ;  Combs  v.  Agricultural  Ditch  Co., 
nor   reserve  it   for  the   future   use  of  17  Colo.  :46. 

junior  appropriatoTs,  to  the  prejudice  9.  McDonald   v.   Bear    River,    etc., 

of  prior  appropriators,  nor  to   the  ex-  Water,etc.,Co.,  13  Cal.130.  InBaseyTi. 

elusion  of  tliose  who,  in  the  meantime,  Gallagher,  jo  Wall.  (U,  S.)  68t,  Fielcl.J., 

may  undertake  in  good   faith  to  moke  said:  "  No  distinction  is  made,  in  those 

a    valid    appropriation    thereof.      Un-  states  and  territories  by  the  custom  of 

doubtedly,   those  who,   by  labor  or  by  miners  or  settlers,  or  by  the  courts.  In 

the  payment  of  money,  actualty  con-  the  rights  of  the  first  appropriacor,  from 

struct  an  IrrigalinK  ditch,  may  Uierebv  the  use  made  of  the  water,  if  the  use  be 

acquire  a  prior  right  to  the  water  which  a  beneficial  one." 

may  be  diverted  therein,  provided  they  S.  Eddy  f.  Simpson,  3  Cal.   149;   t,% 

apply    the    same    to   a   beneficial   use  Am.  Dec'.  408.     In   Kelly   v.   Natorna 

within  a  reasonable  time  after  such  di-  Water  Co.,  6  Cat.  105,  it  was  held  that 

version.    .     .     .     Those  who  construct  the  erection  of  a  dam  across  a  natural 

ditches   and   divert   water   for  general  watercourse  was  an  actual  appropriation 

purposea  of  irrigation   must,  within   a  of  the  water  at  that  point,  tnit  not  below 
38  C.  of  L.— 63                        998 
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appropriation  must  be  by  an  actual  diversion  of  the  water  frtMn  its 
ordinary  course,*  as  water  flowing  in  its  natural  cbannel  cannot 
be  the  subject  of  private  ownership,  except  as  an  incident  to  prop- 
erty in  the  land.  Merely  cutting  a  ditch  for  a  drain,  without  using 
the  water,  gives  no  priority.* 

The  notice  of  intention  to  appropriate  is,  of  itself,  insufficient, 
although  it  may  be  evidence  of  possession.'  Planting  stakes 
along  the  line,  giving  the  public  notice  of  actually  commencing 
and  diligently  pursuing  the  work,  is  as  much  possession  as  the 
nature  of  the  subject  will  admit.* 

The  rights  of  the  appropriator  relate  back  to  the  time  of  the 
commencement  of  the  work  of  appropriation,  provided  he  pur- 
sues his  work  with  due  dihgence.'  If  he  fails  to  exercise  this 
diligence  in  the  completion  of  his  work,  the  appropriation  dates 
from  the  time  the  work  is  completed." 

it,  even  though  the  water  flowing  over  Water  Co.,  6Cs1.  109;  Sieber  v.  Prink, 

the  dam  was  brought  into  the  water-  7  Colo.  148. 

course   by  canali   conBtructed   hy   the  In  Elliott  v.  Whltmore  (Utah,  1890), 

ownenof  the  dam.  34   Pac.   Rep.   673,   it  wa«   held   that 

1.  Farmera'  High   Line   Canal,  etc.,  where  a  person  gettlca  on  tiie  public 

Co.  t>.  Southworth,  13  Colo.  Ill ;   Da]-  domain,  with  the  intentioa  of  acqnfring 

ton  V.  Bowker,  8  Nev.  190.  Utle  a«  soon  as  he  can  under  the  law. 

It  is  notnecesEary  that  the  appropri-  and  does  acquire  title,  and  aiterward 

ator  shall  construct  an  actual  ditch  in  appropriates  water  for  its  cultivation, 

order  to  take  posscBBion,  but  he  may  Buch  appropriation  is  effective  frraa  ita 

avail  himself  of  the  economy  nature  af-  date. 

iords,  and  use  a  dry  ravine.     Hofiman  In  Ophir  Silver  MIn.  Co.  o.  Car- 

V.  Stone,  7  Gal.  46,    The  lower  part  of  penter,  4  Nev.  534 ;  97  Am.  Dec.  550, 

the   bed   or   channel   from   which   the  Lewis,  C.  J.,  said:  "Tiie  law  does  not 

water  is   diverted   may  also   be   used,  require  any  unusual  or  extraordinatj 

Simmons  v.  Winters,  ai  Oregon  35,  efiorts,  but  only  Utat  which  is  usual, 

9.  Maeris  v.  Bicknell,  7  Cal.  261 ;    68  ordinary,   and   reasonable.     The  dili- 

Am.  Dec.  357;  McKinnej  v.  Smith,  i(  gence  required  in  cases  of  this  kind  is 

Cal.  374.  that  constancy  or  steadiness  of  purpose 

S.  Thompson  i>.  Lee,  8  Cal.  375  ;  Co-  or  labor  which  is  usual  wltli  men  en- 

lumbiaMin.  Co. «.  Holter,  I  Mont.  Z96.  gaged    in    like    enterprises,   and  wlio 

4.  Conger  v.  Weaver,  6  Cal.  548;  65  desire    a    speedy    accompllsbincnt  of 

Am.  Dec.  538.     Notice  with  other  acts  their    designs ;   such   assiduity  in  tlie 

of  appropriation  must  be  such  as  would  prosecution   of  the   enterprise  u  will 

Eut  a  prudent  man  on  inquiry.     Kim-  manifest  to  the  world  a  feao^^  inten' 

all  V.  Gearhart,  13  Cal.  17.  lion  to  complete  it  within  a  reasonaUe 

Oonatmctloil  of  Hotlo*. — A  notice  of  time.     ...      It    would    be   a   moit 

appropriation  of  water  should  be  lib-  dangerous    doctrine    to    hold  thit  ill 

erally  construed ',  and  though  a  notice  health    or    pecuniary    Inability   of  1 

isamblguousin  describing  two  branches  claimant  of  a  water  privilege  will  dis- 

of  a  stream  in  which  the  water  is  taken,  pense  with  the  necessity  of  acfaial  sp- 

without  designating  the  amount  taken  propriatlon  within  a  reasonable  time, 

from  each,   its   admission   in  evidence  or  the  diligence  which  is  usually  re- 

cannot  be  held  error,  where  the  means  quired  in  the  prosecution  of  the  work 

of   the   appropriation,   and    the  quan-  necessary  for  the  purpose.     We  find 

tity,  purpose,  and  date  of   the   diver-  no  recognition  of  such  doctrine  ia  the 

sion  are  otherwise  sufficiently  shown,  law,  nor  are  we  disposed  to  adopt  it  ai 

Floyd  v.  Boulder  Flume,  etc.,  Co.,  11  the  rule  to  govern  case*  of  this  kind." 

Mont.  435.  •.  Ophir  Sliver  MIn.  Co.  v.  Caipeo- 

B.  Stark  Ti,  Barnes,  4  Cal,  413;  Os-  ter,4  Nev.  554:97  Am.  Dec-sjo;  Wool- 

'      .El  Dorado  Water,  etc.,  Min.  man  v.  Garringer,  i  Mont,  w,  Parke 

"    "  ■      -        "  "  "  -  8O1I.  77i68  Am.Dcc3io; 


;o.,  56    Cal.   571;   Kelly   v.   Natoma     t>.  Kilham,8C 
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In  California,  it  is  well  settled  that  where  there  has  been  an 
actual  appropriation  of  water,  the  right  to  it  is  acquired,  notwith- 
standing the  appropriator  has  not  complied  with  the  course  laid 
down  in  the  code.' 

d.  Extent  of  Right. — The  extent  of  the  rights  of  the  prior 
appropriator  is  limited,  in  every  case,  to  the  quantity  and  quality 

of  water  necessary  to  the  use  for  which  the  appropriation  is 
made.*     The  appropriator,  however,  is  not  limited  to  the  quantity 

White  V.  Todd'B  Vallej  Water  Co.,  8  vantage  of  the  ramilfar  doctrine  of  re- 

Cal,  444;  63  Am.  Dec.  338;  Weaver  v.  lation  upon  which  it  had  always  been 

Eureka  Lake  Co.,  15  CaL  273 ;  James  held,  tiefore  the  statute,  that  one  who 

,.,„,^ __  ^..    ___  gave  sufficient  notice  of  his  intention  to 

requi-  appropriate,  and  followed  up  his  notice 

mplete     the     work    in     a  b)'   diligent  prosecution  of  the  work, 

lable    time,    such    pecuniarj  in-  was,  upon  its  completion,  to  be  deemed 

ability  being  known  to  the  parties  at  an  appropriator,  from  the  date  of  hia 

the  time  of  making  the  claim,  will  not  notice,    and   was,   thereiore,   prior   in 

excuae  the  latter  for  want  of  diligence  time  and  stronger  in  right  than  an  in- 

in  prosecutingand  completing  the  work  tervening- appropriator,  notwitbstand- 

wichin  a  reasonable  time;  but  the  jury  ing  his  diversion  of  the  water    might 

may  takeinloconsideratlon  thecircum-  be  first  completed."    See  also  Burrowi 

atances  surrounding  the  parties  at  the  v.  Burrows,  Si  Cal.  564. 

date  of  the  appropriation,   such  as  the  The  later  cases  expressly  declare  that 

nature  and  climate  of  the  country,  and  the  rights  of  prior  appropriators  eiist 

the  difficulty  of  procuring  labor  and  without  the  compliunceof  the  statutory 

materials.     Kimijall    u.    Gear  hart,    11  provisions,    both    against    subsequent 

CaL  17.  appropriators  who  have  not  complied  ' 

1.  Watterson   v,   Saldunbehere,  loi  with  the  statute,  as  well  as  pre-emption- 

Cal.  107.    InDeNecocheat'.CurUs,8o  ers.     In  Wells  v.  Mantes,  99  Cal.  563, 

Cal.  397,  it  was  held  that  an  actual  ap-  it  wa»  held  that  the  scope  and  purpose 

propriation  was  good  as  against  a  sub-  of  the   provisions   of    the    California 

tequentpre-emptionerof  the  land  upon  Civil  Codeupon  water  rights  wasmere- 

which  a  spring  was  situated  from  which  ly   to   establish   a   procedure    for   the 

ttie    appropriated  water  flowed.     The  claimants  of  the  right  to  the  use  of  the 

court   said:   "We  decide   nothing   ex-  water,  whereby  a  certain  definite  time 

cept  that   a   diversion  of  water,  with-  might   be   established   as  the  date  at 

out  compliance  with  tlie  statute,  gives  which  their  title  should  accrue  by  rela- 

a     right    to    continue    the    diversion  tion,  and  that  section  1419  of  the  civil 

against  apre-emptioner  whose  right  of  code,  providing  that  a  failure  to  comply 

Eurchase  vests  after  the  diversion  is  with  the  rules  thereof  "  deprives  (he 
illy  completed,  and  then  only  to  the  claimants  of  the  right  to  the  use  of  the 
extent,  and  in  the  manner,  of  such  ac-  water  as  against  a  subsequent  claimant 
tual  and  completed  diversion."  We  who  complies  therewith,"  refers  to  a 
do  not  hold  that  an  Incompleted  diver-  party  posting  and  recording  the  notices 
lion,  without  compliance  with  the  stat-  required  by  the  provisions  of  .section 
ute,  gives  any  right  to  complete  or  1415  of  the  code,  and  not  to  an  appro- 
continue  the  diversion  as  against  an  in-  priator  by  actual  diversion, 
tervening  right  of  pre-emption.  And  In  Montana,  it  is  expressly  provided 
referring  totheCa/i/orBiaCode,J  1418,  by  statute,  requiring  a  record  for  the 
which  provides  that,  "by  a  compliance  appropriation,  that  "  a  failure  to  com- 
with  the  alKive  rules,  the  claimant's  ply  with  the  requirements  of  this  sec- 
rigbt  to  the  use  of  the  water  relates  tion  may  in  no  wise  work  the  forfei- 
back  to  the  time  the  notice  was  posted,"  ture  of  such  heretofore  acquired  rights, 
the  court  also  said  :  "  In  this  provision  nor  prevent  any  such  claimant  from 
■we  begin  to  see  the  purpose  and  object  establishing  such  rights  in  the  courts." 
of  the  legislature,  which,  in  our  op  in-  .Afonfana  Comp.  Stat,  of  1SS5,  f  1158. 
loD,  was  merely  to  define  with  precision  See  Salazar  v.  Smart,  \i  Mont.  305. 
the  conditions  upon  which  the  appro-  >.  Atchison  v.  Peterson,  30  Wall. 
prlatOT  ol  water  could  bave  the  ad-  (U.  S.)SI4;  Ottiuaii  v.  Dixon,  13  Cal. 
99S 


)v  Google 


Zfftotot  Prior  AppnpriMloa.  lVAT£JiCOURS£S.     DmMm  Is  FmU«  IMM. 

used  by  him  at  once,  or  even  in  the  first  year,  but  it  is  held  that 
he  may  add  from  time  to  time  to  his  cultivated  land,  and 
increase  his  application  of  water  thereto  for  irrigation,  until  he 
has  put  to  a  beneficial  use  the  entire  quantity  first  diverted  by 
him,' 

S,;  McKinnej  v.  Smith,  31   Cal.  374;  of  each  particular  case.     In  this  cue 

evada    Countj.    etc.,    Canal  Co.   v.  the  plaintiff  should  not  be  confined  to 

Kldd,  37   Cal.  383;   O'ECelffe  v.   Cun-  the  amount  of  water  used  b;  bin  in 

ninghani,  g  Cal.  590;  Simmons  V.  Win-  1869  or  1870,  nor  his  rights  repilitcd 

ter,  Ji  Oregon  35,  by  the  number  of  acres   be  then  cuW' 

Me  Is  not  entitled  to  have  a  priority  vated.  He  did  not  cultintte  mort  land, 
adjudged  for  more  water  than  he  has  because  'his  team  was  pioor'and  be 
actually  appropriated,  nor  for  more  '  had  no  money  to  hire  help.'  Theob- 
than  he  actually  needs.  Nichols  v,  ject  had  In  view  at  the  time  of  bis  dt- 
Mclntoah  (Colo.  1893},  34  Pac.  Rep.  version  of  the  water  miut  be  coniid- 
178.  The  extent  of  an  appropriation  ered  In  connection  with  the  actual  ti- 
ls limited,  not  by  the  quantity  of  water  tent  of  hli  appropriation." 
diverted,  but  by  the  quantity  which  Is,  TheUdittoInarMMliitta  Knaa^ 
or  which  may  be,  applied  by  the  ap-  If  two  persons  appropriate  waters  fmm 
propriator  for  a  beneficial  use,  and  as  the  same  stream,  one  prior  in  point  of 
to  any  surplus,  a  riparian  owner  below  time  to  the  other,  and  a  third  penoa 
the  point  of  diversion  has  a  Heht  to  builds  a  fiume  in  the  stream,  so  ai  to 
demand  that  it  should  flow  in  the  Increase  t.he  flow  of  water,  the  first  ap- 
stream  as  it  had  been  accustomed  to  proprlator  may  use  the  increite  to  the 
flow.  Peregory  v.  McKissick,  79  Cal.  extent  of  his  appropriation.  Davis  v. 
571;  Barrows  I'.  Fox,  98  Cal.  63.  Gale,  31  Cal.  a6;  91  Am.  Dec.  554. 

The  appropriator  cannot  acquire  a  Approprtator  M»j  aauora  OhatiM- 

right  to  more  water  than  hii  ditch  will  ttons  from  Ui«  8tr«ajn.. — Ad  appropri- 

convey    from    the  point  of  diversion,  ator  of  the  waters  of  a  natural  slrcatn 

without  running  over  Its  banks.     Car-  flowing    through    public   lands  has  a 

uthers  v.  Femberton,  I  MonL  ilt.  right,   as    against  a  subsequent   pir- 

The   fact   that  one  who  has  appro-  chaaer  from  the   Uniled  Stain,  to  go 

prlated  a  certain  quantity  of  water  is  a  upon  the  land  of  such  purchaser  higher 

riparian    owner   on    the  stream   from  up  the  stream  than  the  point  of  diver- 

which   the  water  is  taken,   cannot   be  sion,  and  remove  obstnictioas  from  tiM 

urged  against  his  right  to  take  a  great-  bed  of  the  stream,  so  >s  to  cause  the 

er  quantity,  where  no  other  rights  have  water  to   flow  in   its   natural  channel 

Intervened.     Healy    v.    Woodruff,   97  to    the   point  of  diversion.     Ware  c. 

Cal.  464.  Walker,  70  Cal.  591. 

In   Barnes  v,  Sabron,  10   Nev.  343,  1.  An    appropriator    of    water    for 

it  waa  held  that  the  plaintiff's  right  to  irrigation  purposes,  after  diverting  Ibe 

" I  dependent  upon  the  water,  has  a  reasonable  time  ii      ■"'"■" 


amount  beneflclally  used  bv  him  in  to  apply  it  to  the  use  intended.  He 
the  first  rearofhisapproprlatlon.  Haw-  may  add,  from  year  to  year,  acreaecto 
ley,   C.J..  said  that  the  plaintiff  was    his  cultivated  land,   and   inc 


]nly  entitled  to  as  much  water  within  application  of  water  flowag«  fbrlmga- 

h is  original  appropriation  as  was  nee-  tion  as  hli  necessities  may  demand,  nn- 

essary  to    irrigate   his   land,  and  was  til  he  has  put  to  a  beneficial  use  tbeen- 

bound  under  the  law  to  make  a  reason-  tltcamountof  water  at  first  diverted  br 

able  use  of  it.     And  further  said  :  "No  him,  and  conducted  It  to  the  point  of  iii- 

person  can,  by  virtue  of  a  prior  appro-  tended   use,  provided  that  amount  is 

priatlon,  claim  or  hold  any  more  water  needed  for  the  reasonable  irrigation  of 

than  Is  necessary  for  the  purpose  of  bis   land.      Conant   v.  Jones  (Idaho, 

the  appropriation.     Reason  is  the  life  1893),  31  Pac.  Rep.  350. 
of  the  law,  and  it  would  be  unreason-         AbMidoiunont  of  Ucht  to  laeitM*.— 

able  and  unjust   for  any  person  to  ap-  The  appropriator  of  water  for  Irriga- 

propriate   all  the    waters    of  a   creek  tion  abandons   his    right   to   incrtise 

when  It  was  not  necessary  to   use  the  the  appropriation,  by  failing  ftir  thir- 

same  for  the  purposes  of  his  appropria-  teen  years  to  increase   the  area  cnlti- 

tion.     .    .    .     What  is  a  reasonable  use  vated.     Low  v.  Rlzor  (Oregon,  iSjt), 

dependsupouthepecuUarcirctmistance  37  Pac.  Rep.Sa. 
996 
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He  acquires  no  actual  property  rights  in  the  stream  above  his 
ditch,  yet  any  interference  therewith,  preventing  the  full  enjoy- 
ment of  his  appropriation,  is  a  nuisance  for  which  damages  may 
be  recovered,  and  which  may  be  abated.*  And  to  this  extent,  his 
right  exists  with  regard  to  tributaries.* 

Subsequent  Appropriators. — The  prior  appropriator  does  not 
acquire  an  absolute  right  to  the  body  of  the  water  so  that  he  may 
allow  it  to  run  to  waste;  others,  by  subsequent  appropriation, 
may  acquire  rights  in  the  residue,  provided  they  do  not  interfere 
with  the  enjoyment  of  the  rights  of  the  prior  appropriator.'     As 

1.  PhoenU  Water  Co. ».  Fletcher,  aj 
C«1.  481 ;  Parke  v.  Kllham,  8  Cal.  77 ; 
68  Am.  Dec.  310;  Tuolumne  Water  Co. 

V.  Chapman.S  Cal.  391;  White  v.  Todds'  the  plai 

Vallej  Water  Co.,  8  Cal.^43;  68  Am.     used   the  water  for   i.        „   ,.^ 

Dec.  338;  McDonald  v.  Askew,  39  Cal.  when  the  mill   was  not  running,  and 

300;  Lower  Kings  River  Water  Ditcb  still   later,  the  dercndant  dug   a  ditch 

Co.  T'.  Kings  River,  etc..  Canal  Co.,  6a  above    the    plaintiffs,   and   conducted 

Cal.  40S;  Harris  r.  Shontz,  I  Mont. 313;  the  water  oS  for  mining  purposes;  it 

Fabian  ».  ColllDi,  3  Mont.  315.  was   held   that   "the   measure   of  the 

An   appropriator   may  go   upon  the  right,   as    to    extent,   follows   the  na- 

land  of  a  subsequent  purchaser  and  re-  ture  of   the  appropriation  or  the  usee 

move  obstructions  from  Ihe  bed  of  the  for  which   It   Ig  taken,     ...     If   A 

stream, ao  as  to  cause  its  waters  to  flow  erects  n  mill  on  a  running  stream,  this 

in  their  natur«l  channel  to  the  point  of  shows  an   appropriation  of  the  water 

diversion.   Ware  v.  Waiker,  70  Cal.  591.  for  the  mill ;  but,  if  tie  suffers  a  portion 

1.   Malad   Valley   Irrigating   Co.   v.  o!  the  water,  or  the  body  of  it,  after 

Campbell,  3   Idaho   378;    Strickler  v.  running  the  mill,  to  go  on  down  Its 

Colorado  Springs,  16  Colo.  61.  accustomed  course,  we  do  not  see  why 

B.  Kelly  V,  NatoRia  Water  Co.,  6  persons  below  may  not  as  well  appro' 
Cal.  105 ;  Butte  Canal,  etc.,  Co.  v.  priate  this  residuum  as  he  could  ap- 
Vaughn,  11  Cal.  143 ;  70  Am.  Dec.  769:  propriate  the  first  use." 
Ortman  V. Dlion,  i3Cal.  33;  McDon-  Where  It  appeared  that  the  plain- 
aid  v.  Bear  River,  etc.,  Water,  etc.,  tiff 's  grantors  had  not  appropriated  all 
Co.,  13  Cal.  330;  Higglns  v.  Barker,  of  the  water  of  the  creek,  prior  to  the 
43  Cal.  133;  Brown  v.  Smith,  10  Cal.  appropriation,  by  the  defendant's 
j  10:  Saint  V,  Gueirerlo,  17  Colo.  448  ;  grantors,  of  nearly  all  the  waters  of  the 
Wheeler  *.  Northern  Colo.  Irrigation  tributaries,  and  the  water  appropriated 
Co. ,  10  Colo.  587;  3  Am.  St.  Rep.  603;  by  the  defendant  ran  off  bis  land  into 
Proctor  V.  Jennings,  6  Nev.  83;  3  Am.  the  creek,  so  that  Its  flow  was  not  ma- 
Rep.  3^0.  terially  lessened  during  part  of  the  ir- 

The  question  is,  has  the  use  and  en-  rigation  season,  it  was  held  that  the 
joyment  of  the  water,  for  the  purposes  pUlntiff  was  entitled  only  to  the  amount 
for  which  the  first  appropriator  claims  of  water  appropriated  by  Its  gran- 
it,  been  Impaired  by  the  acts  of  the  sub-  tors,  and  a  judgment  for  the  plaintiff, 
sequent  claimant.  Hill  v.  Smith,  37  reserving  undefined  rights  in  the 
Cal.  476.  waters   of  the   tributaries   to   the    de- 

In   Nevada   County,  etc..  Canal  Co.  fendant,  was  erroneous.     Sallna  Creek 

r.   KIdd,   37   Cal.   313,  Sawyer,  C.  J.,  Irrigating  Co.   v.   Salina  Stock  Co,  7 

said :  "  That  the  mere  diversion  or  use  of  Utah  456. 

water  by  another  is  no  Injury  to  a  parly  In   Raymond  v.  Wimsctte,  13  Mont, 

claiming,  till  he  is  in  a  position  to  use  5i;i,  it  was  held  that  If  it  is  shown,  by 

it  himself,  and  even  after  he  has  ac-  the  experience  of  many  years,  that  the 

quired  a  right,  during  any  cessation  of  water  used  bya  junior  appropriator  for 

his  ability,  to  use  it,  is  settled  by  many  a  beneficial  use   would,  if  not  so  used, 

cases.     tioT  Is  such   diversion  or  use,  sink  before  reaching  the  point  of  diver- 

or  the  diversion  or  use  of  any  surplus  sion  of  the  prior  appropriator,  the  lat- 

beyond  the  amount  which  the  claimant  ter  is  not,  by  reason  of  his  prior  claim, 

has  ability  to  use,  actionable."  entitled   to   injunction   to  compel   the 
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to  any    surplus,   the   riparian  proprietor  below   has   a  right  to 
demand  that  it  flow  in  the  stream  as  it  has  been  accustomed.* 

Where  the  first  appropriator  makes  use  of  the  water  only  on 
certain  days  in  the  week,  others  may  use  it  during  the  remainder 
of  the  week  *  And  where  a  prior  appropriator  uses  the  water  as 
it  ordinarily  flows  in  the  stream,  others  may  appropriate  and  divert 
the  surplus  during  times  of  extraordinary  high  water,* 

e.  Change  of  Place  or  Use  of  the  Appropriatiok.— 
The  right  of  the  appropriator  is  not  dependent  upon  the 
place  of  the  application,  or  the  use,  but  when  once  ac- 
quired, the  appropriator  may  change  the  place  of  diversion 
and  application,  or  apply  it  to  a  different  purpose,*  pro- 
junior  appropriator  to  allow  the  watei  MaerU  v.  BIcknell,  7  Cal.  a6i;  68  Aid. 
to  remain  in  the  stream.  Dec.  357 ;  Butte  Table  Mountain  Co. 

InJiUT  to  Prior  Approvrtator. — Where  v.  Morgan,  19  Cal.  609 ;  McDon^d  v. 
atractofland  in  themineralandmlnlng  Bear  River,  etc..  Water,  etc.,  Co.,!} 
region,  bordering  on  a  natural  stream,  Cal.  111 ;  Junkans  -v,  Bergin,  67  CaL 
le  inclosed  and  appropriated  for  gar-  367 ;  Kirman  n.  HunDenill,Q3  CaL^.i,; 
den  purposes,  and  one  subsequently  ap-  Woolman  v.  GarrlnKer,  i  Mont.  535. 
propriates  the  waters  of  the  stream  In  all  cases,  the  effect  of  the  change 
running  through  the  land  for  mining  upon  the  rights  of  others  is  the  control!- 
purposes,  he  mutt  use  the  water  thus     ingconslderation,  and.  In  theibwDceoT 

Spioprlated  so  as  not  to  interfere  -with  injurious  consequences  to  others,  tij 
c  enjoyment  of  the  garden.  Wiion  change  which  the  partlo  chooae  to 
V.  Bear  River,  etc..  Water,  etc.,  Co.,  34  make  is  reasonable  and  proper.  Kidd 
Cal.  367; 85  Am.  Dec.  69.  v.  Laird,  i(  Cal,  163;  76  Am.  Dec. 47*. 

Tamponry  IrrefnUrlty  to  Flow.— A  The  adoption  of  any  other,  it  Is  itid, 
mere  temporary  or  trivial  irregularity  would  destroy  the  utility  of  the  ^^- 
in  the  flow  of  the  water,  such  as  does  priation.  Maeris  v.  Bicknell,  7  Cil. 
not  cause  actual  injury  to  the  prior  ap-  362  ;  58  Am.  Dec.  357. 
propriator  below,  win  not  be  action-  In  Davis  v.  Gale,  32  Cal.  30 ;  91  An. 
able;  but  if  a  sensible  or  positive  injury  Dec.  554,  Sanderson,  J.,  said:  "A  pant 
be  caused,  sucb  aa  would  diminish  the  acquireE  a  right  to  a  given  quanttlv  of 
value  of  the  water  right,  an  action  will  water  by  appropriation  and  use,  and  he 
lie  not  only  to  recover  damages,  hut  to  loses  that  right  by  nonuse  or  abindon- 
enjoin  the  future  commission  of  the  ment.  Appropriation,  use.  and  nomue 
wrong.  Phoenix  Water  Co.  v.  Fletcher,  are  the  tests  of  his  right ;  and  place  of 
13  Cal.  481.  use  and  character  of  use  are  not.  Wbcn 

1.  Barrows  ti.  Fox,  98  Cal,  63  ;  Low  he  has  made  his  appropriation,  he  tw- 
D.  Schaffer,  24  Oregon  339.  comes  entitled  to  the  use  of  the  qntn- 

a.  Smith  V.  O'Hara,  43  Cal.  371 ;  tity  which  he  has  appropriated  at  mi« 
Barnes  v.  Sabron,  10  Nev.  1 17 ;  Thorp  place  where  be  may  choose  to  cnnTcj 
V.  Freed,  i  Mont.  651.  it,  and  for  an v  useful  and  beneficial  pur- 

1.  Edgar  v,  Stevenson,  70  Cal.  386.  pose  to  which  he  may  choose  to  apply 
See  alfio  Hellbron  v.  The  76  Land  &  it.  Any  other  mle  would  lead  to  end- 
Water  Co.,  80  Cal.  189;  Modoc  Land,  less  romplicatlonB,  and  most  materially 
etc.,  Co.  V.  Booth  (Cat.  1894),  36  Pac.  Impair  the  value  of  water  rights  and 
Rep.  431.  privileges." 

«.Knowles  v.  Clear  Creek,  etc,, Mill,  In  Green  v.  Heiaer  (Cal.  1891),  »6 
etc,  Co.,  18  Colo.  209;  Sicber  i>.Frink,  Pac.  Rep.  770,  the  fact  that  the  piny 
7  Colo.  154;  Hammond  r.  Rose,  1 1  Colo,     has  changed  the  head  of  a  ditch  tr  ~ 

£14;  7  Am.  St.Rep.2s8;Fullerii.Swan         "       ' 

River   Placer    Min.  Co.,  I3  Colo.  13; 

Strickier  v.  Colorado  Springs,  t6Colo.    right. 

61;  Ramelli  I'.  Irish,  96  Cal.  214;  Ne-         H otlea  of  ChaiiKe  of  Hie  Rot  VaessHHT. 

vada  Water  Power  Co.  v.   Powell,  34    —The  prior  appropriatorofwjler, who 

Cal.  109;  91   Am.   Dec.  685 ;  Davis  w.     posts  notices  of  his  appropriation  near 

Gale,  31  Cal.  37;  91  Am,  Dec.  554;    the  stream  and  immediately  cooitwcu 
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vtded  *  such  change  does  not  injuriously  affect  the  rights  of 
others.  And,  as  we  have  seen,  he  may  sell  his  right  to  be  used  as 
the  purchaser  may  design.' 

The  right  will  not  be  lost  if  the  stream  be  changed  to  a  different 
drainage!* 

/.  Transfer  of  Right. — The  rights  acquired  by  prior  appropri- 
ation may  be  severed,  transferred,  and  conveyed,  like  other  property, 
or  rights  analogous  to  property.*  The  sale  or  transfer  must  be  by 
deed.'  So,  one  who  enters  into  the  possession  of  a  ditch  used  for  ap- 
propriating water,  under  a  verbal  sale,  does  not  succeed  to  the  rights 
of  the  seller  so  as  to  claim  the  benefit  of  the  vendor's  prior  appropri- 
ation, but  he  must  date  his  appropriation  from  the  time  he  enters 
into  possession.*     A  good  title  may  be  acquired  to  water  rights, 

hit  dams  and  ditches,  is  not  required  to  ditch  company,  do  not  become  ln«ep- 

give  any  HCtual   notice  to  >ub*equent  arablj  annexed  to  the  land  In  connec- 

appropnatorSiOfhiK  intention  to  extend  tion  with  which  they  are  acquired  atid 

his  ditches,  and  reclaim  the  waste  water  used.     And  if  the  owner  dispoies  of  the 

from   his  mining  operations,  and   use  «tock  In  the  company,  he  has  no  fur- 

tbc  water  at  another  place.     Woolman  ther    claim    to    such    rights.     Oppen- 

f .  Gairinger,  I  Mont.  535.  lander   n.   Left   Hand    Ditch   Co.,    iS 

1.  Cole  V.   Logan,   34  Oregon   304;  Colo.  141. 

Last  Chance  Mtn.  Co.  v.   BunkerhlU,  The   sale   by  an  appropHator  of  all 

etc.,  Min.,  etc.,  Co.,  49  Fed.  Rep.  430.  his  Interest  In  the  water  of  a  stream  to 

Where  A  appropriated  the  waters  of  the  owner  of  a  ditch  above,  docs  not 

m  creeli  at  a  certain   point  In  1865,  and  defeat    his    prior   right   to   the    water 

B  appropriated  the  same  water  above  which  flows  down   after   the  sale,   as 

A  in  1867,  for  the  use  of  a  mill,  and  re-  against  one  who  appropriated  the  water 

turned  tiie  water  into  the  creek  so  that  of  the  stream  below  htm  after  his  ap- 

A  had  the  benefit  thereof,  it  was  held  propriatlon,  but  before  the  sale.     Mc- 

tbat  A  had  no  right  to  change  his  point  Donald  v.  Askew,  19  Cal.  loo. 

of  diversion  of  the  water  in   iS^  and  OonTeyaiic*  Iir  Partnar. — A  partner 

appropriate  it  above  B's  m  ill,  thereby  de-  In  a  water  right,  acquired  by  appropria- 

Eiriving  B  of  the  use  of  the  water.     Co-  tors,  cannot  convey  the  Interest  therein 

umbia  Min.  Co.  v.  Holter,  i  Mont.  396.  of  his  copartner.     Henderson  i>.  Nich- 

S.  See  infra,  this  title.  Transfer  of  olas,  67  Cal.  151. 

Rigkt.  6.  Reed  v.  Spicer,  17  Cal.  57 ;  Union 

B,  CofGn  V.  Left  Hand  Ditch  Co.,  6  Water  Co.  v.  Crary,  15  CaL  509;   85 

Colo.  449 ;  Thomas  v.  Guiraud,  6  Colo.  Am.  Dec.  145. 

531 ;  Schuiz  V.  Sweeny,  19  Nev.  359;  3  Theattempt  to  convey  water  rights  by 

Am.  St.  Rep.  888 ;  Tucker  v.  Jones,  8  an  imperfect  deed,  operates  as  an  aban- 

Mont.  335.  donment  of  the  title  obtained  by  the  ap- 

♦,  Strickier  v.  Colorado  Springs,  16  propriatlon  thereof.  Barkley  o.Tlelelu, 

Colo.   61  ;    Fort    Morgan   Land,   etc.,  1  Mont.  59. 

Co.    V.    South    Plaite   Ditch  Co.,   18  Where   an   appropriator  abandoned 

Colo.  I ;  Combs  v.  Agricultural  Ditch  his  claim,  and  also  his  wife,  who  suc- 

Co.,   17  Colo.  146;  McDonald  I',  Bear  ceededtohisHghU.itwas  held  that,  the 

River,  etc.   Water,   etc,  Co,  13   Cal.  ditch  and  water  interest  therein  being 

330;  Painter   v.   Pasadena   Land,   etc.,  real  property,  they  could  only  be  ac- 

Waler  Co.,  91  Cal.  74.  quired   by  deed,  prescription,  or  con- 

These  rights  may  be  made  the  sub-  demnatlon,  and  the  wife  had  no  in- 
ject of  mortgage.  Union  Water  Co.  v.  terest  therein.  Burnham  v.  Freeman, 
Murphy's   Flat   Fluming  Co„  13  Cal.  11  Colo.  601. 

620;  Bradley  v.  Harkneis,  26  Cal.  69;  «.  Smith  u.  O'Hara,  43  Cal.  371 ;  Low 

Hungarian    Hill    Gravel   Mln.   Co.  v.  v.   Schafler,   14   Oregon   339 ;    Sallna 

Moses,  jS  Cal.  168,  Creek   Irrigating  Co.  v.  Sallna  Stock 

Rights   acquired   by    the   owner    of  Co.,  7  Utah  456 ;  Chiatovich  v.  Davis, 

land,   and   represented   by   stock   in  a  17  Nev.  133. 
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when  they  pass  as  appurtenant  to  land  which  has  been  acquired 
through  the  purchase  of  possessory  rights,  and  not  by  deed.'  And 
where  the  owner  of  land  receives  water  acquired  by  appropriation, 
and  such  water  is  necessary  to  the  proper  use  of  his  land,  the  water 
right  is  an  appurtenance  to  the  land  upon  which  it  is  used,  and 
will  pass  by  a  deed  conveying  the  land.* 

g.  How  Lost — Abandonment. — The  right  acquired  l^prior 
appropriation  may  be  lost  by  abandonment,'  or  adverse  posses- 
sion.^    But    nonuser,  which  does  not  amount  to  abandonment. 


1.  Geddia    v,    Parrish,  i  Wash.  587.  purtenance  thereunto  belongrng," with- 

If  bj  the  erection  of  a  mill,  and  the  out  specifically  mentioning  Kuch  right 

acquisition   of   1    possesiorj    right  of  S.  Dorr   v.  Hammond,  7  Colo.  Sj; 

land  on  a  stream,  the  water  right  he  Dougherty  v.  Crear^,  30  Cat  390;  Sg 

acquired,  the  transfer  of  the  pOHScsslon  Am,  Dec.  116. 

of  the  property  to  a  vendee,  as  owner.  In  Kirman  I'.  Hunnewill,  930*1. 519. 

passes  the  water  right.     McDonald  v.  it  was  held  that  after  a  ditch,  bj  vhidi 

Bear  Riwer,  etc..  Water,  etc.,  Co.,   13  the  waters  of  a  creek  were  appropri- 

Cal.  230,  ated   for   mining  purposes,  hat  falbn 

Rlglit  of  Action. — A  deed  of  convey-  into  dibuse  and  has   been  abandoned, 

ance  does  not  pass  the  right  of  action  the  water  right  is  destroyed  bj  absn- 

which  the  grantee  has  for  an  injury  to  donment,  and  where,  after  such  ibait- 

his  right,  prior  to  the  transfer.     Kim-  donment,  the  water  of  the  creek  bai 

ball  V.  Gearhart,  12  Cat.  27.  continuously  flowed  over  lands  bcloiig- 

a.  In  Crooker   v.    Benton,   93    Cal.  ing  to  a  riparian  owner,  and  been  used 

365,    this    was    held  even  though  the  by  him  for  irrigatjon,  and  (or  domestic 

ditch  terminated   at   a    long    distance  and  general  purposei  for  many  ynn, 

from  the  land  conveyed,  and  the  right  no  person  claiming  under  the  appro- 

to  take  the  water  therefrom  across  the  priators  can  revive  the  old  ditch  sod 

adjacent  land  was  partlj  without  right  water  right,  so  as  to  divert  the  wstcr 

and    partly    conferred  by   a  revocable  to  the   injury  of  the   riparian  ownfr. 

license.  But  where  toe  appropriator  continnet 

Wherea  ditch  and  water  right  clearly  the  use  of  the  water,  the  abandounrDt 
passed  by  a  deed  of  the  land  as  an  ap-  of  an  irrigating  ditch  will  not  be  pre- 
purtenance  thereto,  the  admission  of  sumed  against  him  as  an  abandanment 
evidence  that  the  actual  intention  and  of  the  water  rlghL  NicboU  v.  He- 
understanding  of  the  parties  were  to  Intosh  (Colo.  1893),  34  Pac.  Rep.  17S. 
Include  them  in  the  sale,  cannot  be  Utai. — It  is  provided  by  staintc,  in 
prejudicial  error.  Coonradt  v.  Hill,  79  this  state,  that  a  neglect  to  keep  in  re- 
Cal.  5S7.  pair   the  means   of   apprapriition  for 

The  party  who  buys  a  mining  claim  seven  years  shall  be  a  forfeiture  of  llie 
and  its  appurtenances,  and  who  asserts  right.  Utai  Comp.  I^ws,  4  j;Sj. 
that  a  ditch  and  it«  water  rights  passed  4.  Union  Water  Co.  i.  Crary.  35 
to  him  by  the  conveyance,  as  appurte-  Cal,  509:  8s  Am.  Dec.  145;  Ameriein 
nancfs  to  the  claim,  must,  in  order  to  Co.  v.  Bradford,  17  Cal.  360;  Wool- 
hold  them  as  such,  prove  that  they  man  v.  Garringer,  i  MonL  544;  Has- 
were  appurtenances,  Quirk  v.  Falk,  47  ton  v.  Bytiee,  17  Or^on  140, 
Ca1.4S3,  InLedu  t^,  Jim  Yet  Wa,67Cal,$46, 

Water  appropriated  by  a  trespasser  where  theplamtiffpleadedadvetsepos- 
does  not  become  appurtenant  to  the  session  in  himself,  It  ivat  error  to  in- 
land under  a  contract  of  purchase,  struct  the  jury  "  that  if  they  betieied 
Smith  V.  Logau,  iS  Nev.  149,  that  the  plaintiff  was  the  fint  to  sp- 

Klght   of  Way  as    Apsnrtenant. — In  propriate  and   use  the  waters  in  dii' 

Coventon   -:'.   Senfert,  23   Oregon  548,  pute,  and  that  his  appropriatioD  and 

it  was  held  that,  where  a  grantor  pos-  use  thereof  was   prior   to   that  of  the 

Besses  the  right  to  conduct  water  to  the  defendant  and  those    under  whom  be 

land   granted,   over   the   land    of   an-  claims  adversely   to  the  plaintifl,  snd 

other,  such  right  passes  10  the  grantor  that  his  possession  was  continuous,  »■ 

under  the  habettdum  clause  as  an  "  ap-  elusive,  and  notorious,  and  that  he  hss 
1000 
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will  not  affect  the  right.*  Failure  to  use  for  a  time,  however,  is 
competent  evidence  of  an  abandonment,  and  may  create  fairly  a 
presumption  of  the  intention  to  abandon.  But  this  presumption 
is  not  conclusive,  and  may  be  overcome  by  satisfactory  proofs.* 

Turning  the  water  from  an  artificial  ditch  into  a  natural  water- 
course for  the  purpose  of  conducting  it  to  another  point,  whereby 
its  identity  is  destroyed  by  the  mingling  of  such  waters  with  the 
natural  water  of  the  stream,  is  not  an  abandonment.'  But  if  the 
water  is  turned  into  a  natural  stream  for  the  purpose  of  getting 
rid  of  it,  without  any  intention  to  reclaim  it,  it  is  subject  to  the 
same  rights  as  the  water  naturally  flowing  therein.* 

After  the  prior  appropriator  abandons  his  right,  it  seems  he 
may  return,  and  recover  all  his  original  rights,  provided  no  one 
has  appropriated  them  in  his  absence.^ 

A.  PRtOR  Appropriator  as  Riparian  Owner. — In  the  states 
where  the  common-law  theory  of  riparian  rights  has  not  been 
abolished,  an  appropriator  of  water,  acquiring  title  to  the  lands 
through  which  the  watercourse  flows,  becomes  the  riparian  owner, 
with  rights  as  such^but  his  rights  as  appropriator  are  not  there- 
by limited.  So,  an  appropriator  on  the  public  land  does  not,  by 
becoming  the  riparian  owner,  lose  his  right  to  acquire  more  of  the 
water  by  a  subsequent  appropriation ;  and  those  who  subse- 
quently become  riparian  owners  acquire  no  rights  as  against  the 

not  parteil  with   his  right  thereto  or  facts  that  water  was  appropriated  for  a 

forfeited  the  Bame,  thej  will  find   for  particular  purpose,  and  tliat  the  pur- 

the  plaintiff,"  for  the  reason  that  the  pote  has  been  fullj  accomplished,  and 

ItiBtructlon  would  authorize  the  jurjr  to  that  when  accomplished  the  appropria- 

flnd  for  the  plaintiff  without  consider-  tors   diaperted  it   and  allowed   a  long 

Ing  the  defense  of  advene  poBsesaion.  time  to  elapse  without  using  tlie  dilch, 

Califoraia. — The  provision  of  Call-  and  then  sold  it  for  a  nominal  Bum,ma^ 

fornia  Code  of  Civ.  Proc,  %  335,  pro-  be  received  in  evidence  as  tending  to 

Tiding  that  one  claiming  adverse  posses-  show  abandonment.     Davie  -o.  Gale,  3a 

slon  of  land  must  show  that  he  has  paid  Cal.  36:  91  Am.  Dec.  554. 
all  taxes  assessed  upon  the  said   land,        BsTeral    Ownara    OoaitrueUnc    Maw 

does  not  apply  to  mere  easements  or  ap-  IHtolL — Where   several  owners  of  two 

purtenant  rights.    Frederick  v.  Dickey,  irrigating  ditches  entered  into  anagree- 

91  Cal.  3^8.  ment  to  construct  a  newditch  to  supet- 

1.  Dodge  V.  Marden,  7  Oregon  456;  sede   the   old  ones,  it  was  held  that,  as 

Rominger    f.    Squires,    g    Colo.  329;  nothing  was  said  In  the  agreement,  the 

Partridge  v.   McKlnnev,   10  Cal.   tSi.  prloritfes  existing  between  the  parties 

In  McCauley  v,  McKefg,  8  Mont.  389,  to  the  contract  were  not  waived.  Rom- 

where  the   evidence  showed  that  the  inger  v.  Squires,  9  Colo.  337. 
defendant    had  appropriated  water  for         S.  In     Butte     Canal,     etc.,     Co.     v. 

placer  mining  purposes  in   1869,   and  Vaughn,  11  Cal.  143;  70  Am.  Dec.  769, 

that  in   1S71   the  plaintiff  had   appro-  it   was   held  that  the   burden  of  proof 

priated    the    same    for    irrigating  his  devolved   on   the   party   mingling   the 

land ;  that  daring  the  years  1878,   1879,  water  belonging  to  him  with   that  ap- 

1880,  iSSl  and  ve&%,  the  defendant  had  propriated  by  others. 
not   used   the  said  water,  but  that  in         4.  Eddy  v.  Simpson,  3  Cal. 349;  Ad- 

cerlain   of   the   said  years   the  supply  ame  t'.  Slater,  8  111.  App.  73. 
was  not  sufficient  for   his  purposes,  it        B.  But   one  showing   no  privity  be- 

was  held  that  there  had  been  no  aban-  tween  himself  and  the  original  owners 

donment  hy  the  defendant  of  hia  prior  of  the  ditch  cannot  re-enter  and  claim 

right  to  the  use  of  the  water.  such    rights.    Jatunn    o.    O'Brien,   89 

S,  Sleber  v.  Frink,7  Colo.  154.    The  Cal.  57. 
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prior  appropriator.*  On  the  other  hand,  however,  after  the  ne- 
cessitiesof  the  prior  appropriator  are  satisfied,  as  riparian  proprie- 
tor he  is  not  entitled  to  have  the  excess  flow  in  the  channel  of  the 
stream.* 

IT.  BiQETB  AcaniBID  BT  FsiKBipnoir — 1.  Ocnenl  Prinei^— 
Rights  in  watercourses,  which  are  not  justified  by  natural  rights, 
may  be  acquired  by  prescription.  If  a  proprietor  has  made  a  spe- 
cial use  of  the  water,  by  penning  it  up  and  flowing  it  back  upon  a 
proprietor  above,  or  holding  it  back  from  a  proprietor  below,  or 
by  diverting  it,  and  has  so  used  the  water  without  resistance  or 
opposition  from  other  proprietors,  or  has  made  a  use  which  is 
continuous,  uninterrupted,  and  adverse,  for  the  period  of  time  pre- 
scribed by  the  Statute  of  Limitations  for  entry  upon  lands,  a  grant 
will  be  presumed  for  such  a  use.*    An  uninterrupted  enjoyment, 

1.  Healr  v.  Woodruff,  97  Cal.  464;  wlththeconsentolGuchripuiinowner, 

Kaler  i',  Campbell,  13  Oregon  596.  See  or  by  >dver«e  user,  could  htre diverted 

klso  Edgar  v.  Steventon,  70  Cal.  386.  the  waters  of  the  sCmm,  and  beld  then 

In  Healj  v.  Woodruff,  97  CaL  464,  against  allEubaequentcomen*  aDd.cer- 
it  was  contended  that  the  plalatiff's  tatntjr.hU  own  conMCt  to  the  ippio- 
grantor,  having  acquired  title  to  land  priaUon  was  equal,  at  least,  to  Ihe  coo- 
on  the  stream,  and  become  a  riparian  sent  of  another  person  who  might  hire 
proprietor,  could  not  acquire  further  occupied  his  position.  Counsel  loi  r«- 
rights  b;  appropriation.  McFarland,  J.,  spondents  seems  to  think  that  becuise 
said:  "The  fact  that  plaintiff  or  his  plaintiff's  grantor,  as  a  ripuiau  owner, 
grantor  was  a  riparian  owner,  does  not  could  have  prevented  nibsequent  ip- 
warrant  the  conclusion  that  he  could  propriatort  from  diverting  the  water 
not  be  an  appropriator, — there  is,  as  is  above  his  land  and  away  from  it,  there- 
said  in  a  play,  '  No  consonancj  in  the  fore,  he  could  not  divert  tlie  water 
sequel.'  The  notion  seems  to  be,  that  himself;  but  that  is  a  conlusloD  of  the 
becoming  a  riparian  owner  estops  one,  distinction  between  memm  and  lass. 
in  Home  sort  of  a  way,  from  being  an  Counsel  complain  that  this  view  girts 
appropriator  of  water,  although  there  great  advantage  to  the  first  potseMOr 
be  no  one  in  existence  in  whose  favor  and  appropriator  of  the  water  of  s 
the  estoppel  can  be  Invoked.  When  the  stream.  This  is  no  doubt  true,  bnt  it  ii 
ditch  was  enlarged,  there  was  no  person  the  advantage  which  the  law  gives,  sod 
having  any  rights  on  the  stream  except  which  necessarily  follows  prior  occn- 
plaintiff's  grantor  himself,  and,  there-  peocy  and  appropriation." 
fore,  the  enlargement  of  the  ditch  en-  1.  Low  t,  Schaffer,  14  Oregoa  139. 
croBched  upon  notxidy's  vested  or  prior  8.  Balston  tr.Bensted,  i  Campli.  463; 
rights.  Respondent  argues  that  if  ap-  Bealej  v.  Shaw,  6  East  308;  Cowell 
pellant's  position  be  correct,  the  first  i^.  Thajer,  5  MeL  (Mass.)  3531  3S  Am. 
riparian  owner  could  monopolize  all  the  Dec.  400. 

waters  of  the  stream.     But  he  admits        In  Bealey  f.  Shaw,  6  East  uS,  which 

that  an  appropriator,  who  is  not  a  ri-  la  a  leading  English  case,  persona  ondn 

parian  owner,  can  take  all  ihe  water  of  whom  the  defendants  claimed  had  u 

a  stream  on  the  public  lands,  if  he  be  ancient   weir  across  the   stream,  bj 

the  prior,  or  first,  appropriator.    And  it  means  of  which  they  had  an  easement 

would  certainly  be  strange  if  the  first  to  divert  a  certain  quaatity  of  water. 

comer  to  a  stream,  who  acquired  title  to  The  plaintiff  erected  a  mill  iower  down, 

some  land  upon  it,  has  less  rights  in  the  to  supply  which  be  used   a  pari  of  Ihe 

water  of  the  stream  than  one  who  owns  water  which  remained  undieiurbed  bj 

no  land  there  at  all.   At  Ihe  time  of  the  the  wclr.     After  he  had  continued  to 

enlargement  of  the  ditcb,  there  was  no  do  so  for  four  years,  thedelenduUen- 

riparian  owner  on  the  stream    except  larged   their  weir  in  such  a  manner  u 

plaintiff's  grantor.     If  some  other  per-  to  divert  an  additional  quantity  of  water, 

son    had    been    the  riparian  owner,  in-  to  the  injury  of  the  plaintiff's  mill, sod 

Stead  of  plaintiff's  grantor,  the  latter,  for    this    diversion     the    action   «u 
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brought.  Lord  Ellenborough  Bald : 
"  The  general  rule  of  law,  as  applied  to 
tbiB  subject,  ii  that,  independent  of 
any  particular  enjoyment  used  to  be 
had  by  mother,  every  man  has  a  right 
to  have  the  advantage  of  a  flow  of 
water  in  big  own  land,  without  diminu- 
tion or  alteration.  But  an  adverse  right 
may  exist,  founded  on  the  occupation 
of  another.  And  though  the  atream 
be  either  diminished  in  quantity,  or 
even  corrupted  in  quality,  ai  by  means 
of  the  eiercise  of  certain  trades,  yet. 
If  the  occupation  of  the  party  so  tak- 
ing or  using  It  having  existed  Tor  so 
long  a  time  as  may  raise  the  presump- 
tion of  B  grant,  the  other  party  whose 
land  is  below  must  take  the  stream 
subject  to  such  adverse  right.  ■  •  • 
Here  it  appears  that  from  1714  down- 
wards, there  has  been  a  partial  en- 
joyment of  the  water  of  this  river  by 
those  occupying  the  defendants'  prem- 
iaca,  by  means  of  a  weir  of  a  given 
height,  and  a  sluice  of  given  dimen- 
sions. In  this  state  of  things,  the 
plaintiff,  in  1787, comes  to  a  spot  lower 
down  the  stream  and  erects  a  weir,  tnill, 
and  other  works,  on  his  own  land,  and 
enjoys  the  rest  of  the  water  which  the 
defendants  had  not  been  accustomed  to 
divert ;  and  this  he  does  for  four  years 
without  objection  from  any  person. 
Supposing  the  question  had  arisen  then 
on  that  enjoyment  by  the  plaintiff  of 


the  defendants'  prior  occupation  of 
part  of  the  river  (or  iheir  own  purposes, 
what  objection  could  have  been  made 
to  ilP  How  could  It  have  been  shown 
that  the  occupiers  of  the  defendants' 
premises  were  then  in  possession  of  all 
the  water,  when  it  U  apparent  that 
their  use  of  it  was  not  increased  so  as 
to  deprive  the  plaintiff  of  the  benefit 
of  it  until  1791,  when  they  enlarged 
their  worlis,  and,  for  the  very  purpose 
of  appropriating  to  themselves  more  of 
the  water,  they  enlarged  their  sluice?" 

In  England,  the  period  of  twenty 
years  is  settled,  according  with  the  time 
mentioned  in  the  statute  of  31  Jac.  1. 
Campbell  v.  Smith,  8  N.  J.  L,  145 ;  40 
Am.  Dec,  400;  Balston  v.  Bensted,  i 
Caropb.  461, 

The  period  of  prescription  differs  In 
the  several  states,  according  to  the  vary- 
ing provisions  of  their  respective  stat- 
utes limiting  the  period  for  entry  upon 
lands. 


continuous,  uninterrupted,  and  adverse 
use  for  a  period  of  ten  years.  Ninlnger 
V.  Norwood,  73  Ala.  177;  47  Am. Rep. 
412 ;  Crabtree  v.  Baker,  75  Ala.  91 ;  51 
Am.  Rep.  434. 

7>aa*.— Here  the  rule  Is  the  same. 
Baker  !■.  Brown,  55  Tex.  377;  Rhodes 
T>.  Whitehead,  37  Tex.  304;  84  Am.  Dec. 
631. 

CoMHtcticul. — Here  the  period  Is  fif- 
teen years.  Buddington  v.  Bradley,  10 
Conn.  113;  16  Am,  Dec.  386;  Ingra- 
ham  V.  Hutchinson,  I  Conn.  591. 

Vermont. — The  rule  Is  as  in  Connect- 
icut. Norton  v.  Volentine,  14  Vt.  339; 
39  Am.  Dec.  330 ;  Ford  v.  Whltlock,  27 
Vt.  365. 

Georgia. — The  period  here  Is  twenty 
years,     Phinlzy  f,  Augusta,  47  Ga.  36o. 

Nevi  Tori.— In  this  sUte  the  rule  is 
like  that  of  Georgia.  Terry  v.  Smith, 
47Hun(N.Y.)333;  Belknap f. Trim- 
ble, 3  Paige  (N.  Y.)  S77i  Smith  v. 
Adams,6  Paige  (N,  Y.)  435. 

N»w  Hamfskirt.—HeTt:  the  rule  Is 
the  same.  BuckHn  ti.  Truell,  S4  N.  H. 
133;  Bumham  V.  Kempton,44N.  H.  78. 

Maine^The  rule  in  this  sUte  is  like 
that  or(7a<>r'^i'ii.  Dority  v.  Dunning, 
78  Me.  3S1 ;  Murchie  v.  Gates,  78  Me. 
300. 

MaiiacMusetts. — The  same  mle  ap- 
plies to  this  state  also.  C>mpt>ell  v. 
Talbot,  133  Mass.  174. 

Mitiouri.—In  this  state  the  right 
may  be  acquired  by  prescription  after  a 
period  of  ten   years.    Smith   v.   Mus- 

Sove,  33  Mo.  App.  341  ;  House  v. 
ontgomery,  19  Mo.  App.  170. 
PenHiylvania. — Here  the  period  Is 
twenty -one  years.  Strickler  v.  Todd, 
10  S.  &R.  (Pa.)  63;  13  Am.  Dec.  649; 
Hoy  V.  Sterrett,  2  Walls  (Pa.)  337;  37 
Am.  Dec,  313;  Darlington  v.   Painter, 

7  Pa.  St  473;  Horn  ti.  Miller,  143  Pa. 
St.  557;  Messlnger's  Appeal,  109  Pa. 
St.  385. 

Ohio.— The  period  is  the  same  as  in 
Pennsylvamia.  Tootle  v.  Clifton,  23 
Ohio  Si.  247 ;  10  Am.  Rep.  733. 

California. — The  prescriptive  period 
in  this  state  is  five  years.  Alia  Land, 
etc.,  Co.  V.  Hancock,  8j  Cal,  319;  30 
Am.  St.  Rep.  317;  Crandall  v.  Woods, 

8  Cal.  136 ;  Union  Water  Co.  v.  Crary. 
35  Cal.  509  ;  8i  Am.  Dec.  145 ;  Jatunn 
V.  Smith,  95  Cal.  154  ;  Spargue  t. 
Heard, 90  Cal,  331. 

Nevada.— Here  the  period  is  the  same 
as  in  California.  Boynlon  t'.  Longley. 
i9Nev.6g;  3  Am.  St.  Rep.  781. 

BffMt  Of  Imparteot  Grant. — The  pre' 
sumption  of  a  grant  of  an  easement, 
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or  adverse  continuous  use  for  a  less  time,  will  not  confer  any 
rights.*  This  presumption  arises  from  the  adverse  use  by  the 
claimant,  and  cannot  be  acquired  by  the  mere  omission  of  the 
owner  of  the  water  to  use  his  right;  such  nonuser  does  not  im- 
pair his  title,  nor  confer  any  right  upon  another.*  Prescriptive 
rights  may  be  acquired  upon  conditions  in  respect  of  the  mode 
in  which  they  are  to  be  enjoyed,  or  may  have  annexed  to  them  a 
duty  to  be  performed  for  the  benefit  of  the  person  against  whom 
they  exist," 

The  general  principles  relating  to  the  doctrine  of  prescription 
are  treated  elsewhere  in  this  work,  to  which  reference  is  m:^  in 
the  notes.* 

The  right  acquired  by  prescription  is  the  same  in  validity  and 
force  as  one  acquired  by  grant,  and  no  words  or  acknowledg- 
ments of  the  owner  thereof  will  affect  the  rights  which  have 
become  so  vested.' 

No  right  can  be  acquired  by  prescription  against  persons  inca- 
pable of  making  a  grant,  as  infants,  married  women,  and  lunatics.* 
But,  as  in  the  case  of  the  operation  of  the  Statute  of  Limitations, 
no  intervening  disability  will  defeat  the  right  after  the  adverse 

ariiing  from  an  adverse  enjojment  for  N.  J.  Eq.  576 ;  Watkins  v.  Peck,  ij  N'- 

twenljr  years,  is  not  rebutted   bj  the  H.  |6o;  40  Am.  Dec.  156L 

production  of  an  imperfect  or  unexe-  If  the  right  claimed  is  independtnl 

cuted  agreement  makings  formal  grint  of    an   Incidental   dut;,   there   i)  dd 

□f  the  same  easement  to  the  partj  who  doubt  but  lliatsuch  right, acconip>i>ied 

ctaims   under  the  adverse   enjoyment,  by  such  duty,  may  be  presumed.  Mit- 

BolivarMfe-Co.p.  NeponsetMfg.Co.,  che II  u.  Walker,  a   Alt.  (VL)  aS*;  i* 

16  Pick.  (Mass.)  141.  Am.  Dec.  710. 

PnbUo  Land! — One  can  acquire  no  Where  a  dam  had  beenkeptupmorc 

right  hv  prescription  to  overflow  the  that)   twenty  years,  but  the  wiler  hid 

landsof  the^itf/pf/.S'fa/ej  orof  aatate.  been  drawn  down   six  weeki  in  eicti 

Wattier    v.    Miller,   11     Oregon   319;  year,  between  Juneand  October,  toen- 

Vanslckle  v.  Haines,  7  Nev.  itfi.  able   the    landowners  to  get  cl»/.  '' 

1.  Mason  v.  Hill,  5   B.  &  Ad.  i ;  37  was  considered  good  evidence  oC nght 

E.  C.  L.  1  ;  Preacott  v.  Phillips,  cited  to  keep  up  the  dam  aubjecl  to  iucb 

In  Bealey  v.  Shaw,  6  East  208;  Camp-  limitations.     Bolivar  Mfg.  Co.  i'.  ■•*«■ 

bell  V.  Smith,  8  N.J.  L.  146;  14  Am.  ponset  Mfg.  Co.,  16  Pick.  (Msss-JM'- 

Dec.  400;   Sherwood   v.   Burr,  4  Day  Where  a  mill  has  been  kept  up  ijj 

(Conn.)  244;  4   Am.   Dec.   211;  Tyler  the    winter   time    only,  and  the  mi'' 

V.  Wilkinson,  4   Mason   (U.   S,)   397;  owner  has  been  uniformly  accuitomw 

Rudd  V.  Williams,  43   111.  385;   Bud-  to  draw  off  the  water  sufficiendj  tvi; 

d In gton  f.  Bradley,   10  Conn.  313;  a6  in  the  spring  to  allow  the  growlho'' 

Am.  Dec.  386 ;   Oilman  v.  Tilton,  t  N.  crop  of  grass,  it  must  be  reptdeJ  " 

H.231;  Pugh  T!.  Wheeler,  a  Dev.  &  B.  establUhlng  a  right  to  a  winter pn"- 

(N.  Car.)  50  ;  Boynlon  v.  Longley,  19  lege  only,  and  not  a  constant  priTlltp- 

Nev.  69  ;  3  Am.  St.  Rep.  781  ;  Hoy  v.  Marcly  v.  Shults,  19  N.  Y.  346. 

Sterrett,   2   Watts  (Pa.)  327;   27  Am,  4.  See  Prescription,  vol.  i9.P-i 

Dec.  313;    Davis  v.  Fuller,  la  Vt.  178;  B.  Weed    v.  Kecnan,  60  Vl.  »;  f 

36  Am.  Dec.  334.  Am.  St.  Rep,  93  ;   Arbuckle  f-  WiW. 

3.  PlUsburj  I'.  Moore,  44  Me.  154;  a9Vt.  45. 

69  Am.  Dec,  91 ;  Townsend  r  McDon-  6.  Reimer  v.  Stuber,  so  P».  SH»; 

aid,  12   N.  Y.  38a  :  64  Am,  Dec.  508  ;  59  Am.  Dec  744 ;  Edson  iv  Mun""; 

Buti  V.  Ihrie,  i  Rawie  (Pa.)  aiS,  10  Allen  (Mass.)  557;   Rochdsle Cim' 

3.  Kenchon  r.  Knight,  i  Wlls.  353;  Co.  r.  Raddiffe,  iS  Q,  B.  3S7-         ,, 

,     Paddock  I'.  Forrester,  3  M,  &  0.903;  In  Tvler  x>.  Wilkinson,  4  M>w"  (^ 

42  E.  C.  L.  470;  Carlisle  v.  Cooper.ii  S.)  402,  Story,  J.,  in  speaking  d(U« 
lOCU 
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enjoyment  has  commenced.*  And,  in  the  case  of  a  reversioner, 
the  time  of  prescription  does  not  begin  to  run  until  his  interest 
becomes  vested.* 

3.  EnentUls  to  Aeqnintion  by — d.  Adverse  Use. — The  use  of 
water,  in  order  to  ripen  into  a  prescriptive  right,  must  be  adverse, 
that  is,  inconsistent  with  the  rights  of  him  against  whom  the  claim 
is  made,  open  and  notorious  as  of  right,  and  not  clandestine  and 
uninterrupted  through  the  prescriptive  period. 

There  must  be  a  clear  invasion  of  the  rights  of  the  party  against 
whom  the  claim  is  made ;  that  is,  an  invasion  of  his  rights  which 
would  have  entitled  him  to  an  action,  or  which  he  could  have 
prevented.*  The  mere  use,  by  a  riparian  owner,  of  the  water,  un- 
accompanied by  any  act  of  exclusion  against  the  other,  or  by  the 
assertion  of  any  exclusive  or  superior  claim,  not  in  its  nature 

pruumption  of  a  grant  for  the  lapae  of  tion  of  Actions,  vol.  13,  p.  736,  vheie 

twenty  years,  BiJd  that  ItB  operation  this  subject  is  futly  treated, 

had   never   yet   been   dented   In  cases  S.  Per  Bell  J.,  in  Wallace  o.  Fletcher, 

where   personal  disHbllitie*  of  partic-  30  N.  H.  434.     See  also  Bradbury  v. 

ular    proprietors    might    have    inter-  GrlnKll,  1  Wm.  Saund.  175. 

Tened.  such  as  Infancy,  coverture,  and  a.  Chasemore  v.   Richards,  7   H.  L. 

insanity,  and   where,  by  the  ordinary  Cas.  349;  Cooper  T',  Barber,  3  Taunt, 

course    of    proceeding,  grants   would  99;  Parker  t.  HotchklsB,  35  Conn.  311; 

rot  be  presumed.     But  in  Walklns  v.  A[ta  Land,  etc,  Co.  v.  Hancock,  85  ijal, 

Peck,  13  N.  H.  377;  40  Am.  Dec.  156,  iig;  ao   Am.  Si.  Rep.   217  ;  Anaheim 

Parker,  C.  J.,  commenting  upon  this  Water  Co.  v.  Semi-Tropic  Water  Co., 

dictum,  said  :  "  We  are  of  opinion  that  64  Cat.  185;  Holsman  v.  Boiling  Springs 

no  grant  can  be  presumed  from  an  ad-  Bleaching  Co.,  r4N.  J.Eq.  335;  Webbi>. 

Terse  use  of  an  easement  in  the  lend  of  Bird.  13  C.  B.  N.  S.  S4[ ;  Gould  v.  Bo«- 

anotber,  for  the  term  of  twenty  years,  ton   Duck  Co.,  13   Gray   (Mass.)  442; 

where  the  owner  of  the  land  was,  at  Pitta    v.    Lancaster     Mills,     13    Met. 

the  expiration  of  the  twenty  years, and  (Mass)  156;  Donnell  v.  Clark,  19  Me. 

long   before,   incapable  of    making   a  174;  Fclton  v.  Simpson,  11   Ired.  (N. 

grant,  whether  the  disability  arose  from  Car.)  S4. 

infancy  or  insanity.  Perhaps  a  dis-  In  Brace  v.  Yale,  10  Allen  (Mass.) 
ability  intervening  during  the  lapse  of  441,  Bigelow,  C.J.,  said:  "If  theuseor 
the  term,  but  not  extending  to  the  enjoyment  has  Iicen  consistent  with  the 
termination  of  the  period  of  twenty  existence  of  the  right  or  title  of  the 
years,  might  not  be  sufficient  to  rebut  original  owner,  no  such  presumption 
thepresumption,butitwould  be  absurd  arUes.  Thus,  the  erection  of  a  dam 
to  presume  a  grant,  where  it  was  clear  across  a  stream  of  water,  to  raise  a  head 
that  no  such  grant  could  have  existed,  for  the  purpose  o(  driving  wheels  and 
And  in  this  case  a  grant  by  a  guardian,  machinery  in  a  mill,  and  the  cutting  of 
of  an  easemeat  In  the  land  of  his  ward,  canals,  sluices,  and  waterways  to  con- 
extending  l)eyond  the  limit  oE  the  duct,  apply,  and  discharge  the  water, 
Kardianship,  is  not  to  be  presumed  \  although  they  may  change  in  some  de- 
cause  a  guardian  Is  not  authorized  gree  the  natural  flow  of  the  stream,  and 
tograntsuch  incorporeal  hereditaments  cause  a  temporary  obstruction  to  the 
out  of  the  land  of  the  ward."  And  passage  of  the  water,yet,  if  they  do  not 
this  is  now  the  weight  of  authority,  essentially  affect  the  reaBonable  use  of 
See  Limitation  of  Actions,  vol.  the  current  by  riparian  proprietors 
13,  p.  736.  above  and  below  for  similar  purposes, 
1.  In  Wallace  v.  Fletcher,  30  N.  H.  would  not  be  inconsistent  with  the 
434,  it  was  held  that  a  disability  which  rights  of  such  proprietors  in  the  stream, 
did  not  exist  when  such  enjoyment  and  could  not  be  deemed  to  confer  any 
commenced,  nor  at  the  time  when  the  right,  or  take  away  any  title  or  privi- 
twenty  rears  expired,  did  not  defeat  the  lege." 

presumption  of  a  grant.     See  Limita-  If  there  is  evidence  of  actual  use  for 
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adverse,  does  no  injury,  and  affords  no  cause  of  complaint  or  ac- 
tion.* No  proof  of  actual  damage  is  necessary,  however,  if  there 
is  an  invasion  of  the  right,  for  in  such  cases  the  law  will  presume 

the   preicriptive   period,   the   que«tion  prescription   was   remarked    npon   br 

should  not  b«  withdrawn  rrom  the  jurj  Stoiy,   J.,  In  Tjler  v.   Wilkinson,  4 

unless  there  ii  clear  proof  that  It  U  not  Mbeoh  (U.  S.)  397.     But   Id   Kallej'i 

adverse.     White  v.  Chlpin,  12   Allen  Fish  Co.  i;.  Dudlev,  37  Conn.  ij6,  it 

(Masa.)  516.  was  said  that  the  proof  of  an  advene 

It  must  have  been  Inconsistent  with,  use  maj  be    circumitaatiBl  as  veil  u 

or  contrary  to,  the  inleresta  of  Che  own-  direct,  and  requires  no  greater  amount 

er.  and  of  such  nature  that  it  was  difTi-  of  evidence  than  Is  nccessaij  to  prove 

cult  or  Impossible  to  account  for  it  en-  other  facts  In  civil  cases, 
cept   on  the   presumption   of  a   grant        Adrsraa  PoHMaton  ot  Land  Hot  Bb>- 

from  him,  otherwise  no  such  presump-  elant. — The  adverse  possession  of  land 

tion  Brises.     Morse    v.    Williams,    6a  belonging  to  a  riparian  proprietor  ion 

Me.  445.  not  make  the  useof  waters  of  thestreim 

In  Vliet  V.  Sherwood,  35   Wis.  339,  upon  such  land  adverse  to  the  ripiriin 

where    an    averment   stated    that    the  owner,  such  user  being  to  his  sdvaii- 

plaintifT   had    maintained    for   twentjr  tage,  and   giving  him  no  independent 

vears    the    lower    mill    on    the    same  right  of  action  for  the  diversion  of  the 

stream  ;  that  water  equal  to  a  specified  stream,  so  long  as  It  was  not  diverted 

daily  average  had  flowed  to  the  plain-  away  from  his  land,   nor  used  under 

tiff  ^  mill  from  the   defendant's   dam  notice  of  a  claim  of  right  to  divert  or 

and  reservoir  during  the  whole  of  that  use  it  elsewhere.     Alta  Land,  etc,  Co. 

time;  that  the  defendant's  mltl  having  11.  Hancock,  85  Cal.  219;  ao  Am.  St 

been   destrojed   by  fire,  etc.,  a   much  Rep.  317. 

smaller  amount  ot  water  was  now  per-        1.  Merrick,  J,,  in   Pratt  v.  Lamaon, 

milled  to  pass  his  dam,  not  sufficient  to  a    Allen    (Mass.)    388,    further   said: 

run  the   plaintiff's   mill,  to   her   great  "But    where    the    proprietor  of  Iiod 

damage,  It  was  held  that  the  complaint  upon  one  shore  appropriates,  and  ap- 

did   not  show  twentj  years'  usage  of  plies  to  his  individual  use,  so  much  of 

such  water,  adverse  to  the  defendant,  the  passing  water  as  he  is  enabled  Vt 

and  so  did  not  establish  a  prescriptive  do,  even  if  it  be  the  whole  of  It,  bj 

right.  means  of  structures  erected  upon  ssd 

The  use  of  a  ditch  and  levee  on  the  within  the  limits  of  his  own  esiue,*nd 

party's   own   land,   which   is  In   itielf  the  proprietor  of  the  land  on  the  oppa- 

rightful,  cannot  confer  a  prescriptive  site  shore  neither  uses  nor  seeks  to  we, 

right  to  Injuriouslj  overflow  the  Janda  nor  makes  any  provision,  nor  hat  aoj 

of  an  adjacent  proprietor  many  years  occasion  for  the  use  of  any  part  of  the 

afterward,  when  the  ditch  had  become  stream  or  proportion  of  the  water  to 

actually  filled  up  with  sand  and  dirt,  which  he  is  entitled,  there  is  nothuig 

accumulated    and     deposited    therein  adverae  in   the   action   of  the  former. 

by  the  continued  flow  of  water.     Folly  He  docs  Dothing  for   which  an  sclioo 

V.  McCall,  .^7  Ala.  30.  can  be  maintained  against  him,  or  nom- 

Qoeatlon  tat  tarj. — If  It  is  conceded  Inal  damages  recovered  in  tbesssertioa 
that  the  defcndanl's  use  of  the  water  and  vindication  of  an  invaded  right. 
for  the  prescriptive  period  has  been  In  such  circumstances  they  stand  to- 
peaceable,  undisputed,  notorious  and  wards  each  other  In  the  relstion,  sod 
continuous,  it  is  proper  to  leave  to  the  with  substantially  the  rights,  of  tenanti 
jury  the  question  whetller  such  use  waa  In  common,  where  the  possession  of 
inconsistent  with  the  use  claimed  by  one  Is  deemed  to  be  the  potaeBsion  lod 
the  plainlift.  Horn  v.  Miller,  143  Pa.  for  the  benefit  of  all ;  and  tbdr  n- 
St.  557.  spective   rights    will    continue    to  be 

Bnidan   of   Proof.  —  In   Whitney    v.  protected  and  preserved  to  them,  antil 

Wheeler  Cotton  Mills,  151   Mass.  396,  some  positive  act  of  actual  or  eicluuve 

it  was  said  that  a  clear  evidence  waa  adverse  possession,  by  which  one  of  tbe 

necessary  to  sustain   a   claim  of  pre-  parties  Is  directly  interfered  with,  ind 

sumption  to  interfere  with  the  natural  prevented  from  enjoyinghisequilpn^' 

flow  of  a  stream,  and  the  Importance  lege  In  the  use  of  the  water."    See  il*9 

of  such  evidence  to  sustain  a  claim  of  Howe  Scale  Co.  v.  Terry,  47  VL  10^ 
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damage.*  The  erection  of  a  mill  dam  across  the  river,  with  abut- 
ments on  the  opposite  shore,  is  such  an  adverse  notorious  use,* 
as  is  the  exclusive  use  of  the  water ;'  or  such  a  use  which  results  in 
overflowing  the  land  of  the  party  against  whom  the  claim  is 
made.* 

To  be  adverse,  the  user  must  be  under  a  claim  of  right  not  per- 
missive,' with  such  circumstances  of  notoriety  as  that  the  person 
against  whom  the  right  is  exercised  may  be  made  aware  of  the 
fact,  so  as  to  enable  htm  to  resist  the  acquisition  of  such  right  be- 
fore the  period  of  prescription  has  elapsed."  It  is  held,  however, 
that   it   is  not  necessary  to   show  that  a  party  has  had  actual 

I.  Hobaonp.Todd,  4T.R.,7i;  BoU- 

v*r  Mfg.  Co.  V.  Neponiet  Mfo.  Co.,  i6  6g;  3  Am.  St.  Rep.  7I 

Pick.  (Mau.)  141 ;  Tootle  1'.  Clirton,]!  In  an  action  to  enjoin  the  cloEing  of 

Ohio   St,  247;    10   Am.  Rep.  732.  a  waste  gale  to  the  defendaRt's  canal, 

S.  Bliss  V.  Rice,  17  Pick.  (Mass.)  13;  brought  hj  a  plaintiff  who  alleged  a 
Burnham  v,  Kempton,  44  N.  H.  78;  prescriptive  right  to  open  the  waste 
Pioneer  Wood-Pulp  Co.  v.  Chandoi,  gate  and  divert  water  from  the  canal, 
78  Wit.  516.  This  will  create  an  ease-  when  not  used  to  run  the  defendants' 
ment  after  Its  continuance  for  twenty  mill,  a  nonsuit  was  held  to  t>e  properlj 
years,  but  will  not  divest  the  owner  of  granted  where  the  plaintiff 's  evidence 
the  opposite  bank  of  his  title.  Trask  r.  showed  that  the  waste  gate  was  habit- 
Ford,  39  Me.  437.  uall;  opened  bj   the   defendant's  ex- 

B.  3   Kent's    Com.    (13th    ed.)  444;  pressor  Implied  consent,  in  response 

Shreve  v.  Voorhees,  3  N,  J.  Eg.  25.  to  an  Inquirj-  of   the    plaintiif   as    to 

4.  Ballard  v.  Struckman,  113  111.  636.  whether  they  desired  to  use  the  water, 

In    Williams    I'.    Nelson,   33    Pick,  and  did  not  disclose  an  uninterrupted 

(Mass.)   141;  34  Am.  Dec.  45,  It  was  adverse  user  of  the  water  for  a  period 

held  that  where  a  mill  owner  had  in  offive  jears  to  the  knowledge  of  the 

'     '            '  '  defendant  and   his  grantors,  and  with 

notice  to  them  of  a  claim  of  right  to 

other  peraon,   for  a   period  of  twenty  open  the  waste  gate,  and  take  the  water 

years,   without  payment   of  damages,  from  the  canal  without  their  consent. 

and  without  any  claim  or  assertion  by  Ball  w.  Kehl,  95  Cal.  606. 

the  landowner  of  the    right  to  dam-  6.  Mason  ti.  Shrewsbury,  etc.,  R.  Co., 

ages,  it  was  evidence  of  a  right  to  flow  L.  R.,  6  Q^  B.  578;  Tickle  v.  Brown,  4 

without     payment    of    damages,    and  Ad.  &  El.  369;  31  E.  C.  L..  91 ;  Eaton  v. 

would  be  a  bar  to  such  a  claim.  Swansea,  etc.,  Co.,  17  Q^B.  367;  Davit 

But  in  Nelson  v.  Butterfield,  11  Me.  v.  Morgan,  4  B.  &  C.  8;   10  E.  C.  L. 

331,  where  land   had   been   flowed  by  362  ;  Carlisle  t>.  Cooper,   21   N.J.   Eq. 

means  of  a  dam  erected  for  the  use  of  576;  Cobb  v.   Davenport,  3]  N.  J.  L. 

ft  water  mill,  under  an  act  authorizing  369;   Morse  v.  Williams,  63   Me.  445 ; 

the  erection  and  maintenance  of  dams,  In  re  Commissioners   Reservation,  37 

upon  the  payment  of  damages,  it  was  Hun  (N.  Y.)  548;  Colvin  v.  Bumel,  17 

held  that  while  the  owner  of  the  land  Wend.  (N.  Y.)  564;  Mitchell  v.  Parks, 

suffered  no  damage,  and  could   main-  16  Ind.  354. 

tahi  no  suit  or  process,  or  In  any  way  In  Perrin  f.  GarReld,  37  Vt.  304,  it 
prevent  such  flowing,  he  could  not  have  was  held  that  the  mere  erection  of  a 
been  presumed  to  have  granted,  or  in  dam  or  other  similar  structure,  and  the 
any  manner  to  have  surrendered,  or  use  of  it  by  meang  of  gates  at  the  out- 
relinquished,  any  of  his  legal  rights ;  let,  is  a  sufficiently  adverse  and  notorl- 
and  no  prescriptive  right  to  flow  his  ous  use.  In  this  case  it  was  said  that 
lands  could  have  been  acquired  against  the  general  rule  Is  that  the  enjoyment  ' 
■"'"                                                                    "'   -~   1  of  this    character    is 


B.  Coalter  v.  Hunter,  4  Rand.  (Va.)  presumed  to  be  adverse,  unless  S' 
cS;  15  Am.  Dec.  726;  Bell  v.  Sausalito  thing  appears  to  rebut  that  oresi 
LaAd,   etc,    Co.   (Cal.   1S93),  33  Psc.     tlon.    ThU  is  the  general    1 


Rep.  449;   Feliz  v.  Los  Angeles,  58    there  i*  no  evidence  that  the  usage  «r 
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notice  of  the  adverse  possession.*  Where  the  usage  is  contested 
by  the  owner  during  the  period  of  prescription,  no  right  can  be 
acquired,'  but  it  is  held  that  the  mere  denial  of  the  rights,  com- 
plaints, remonstrances,  or  prohibitions  of  the  user,  unaccompanied 

accompanied  by  *.  claim  of  ri|;ht,  and  Parian,  4,^  N.  J.  L.  633,  where  the  above 

no  express  evidence  of  a  dUclaimer  of  caie  ia  criticised.     It  was  said  that  the 

the    right    W  the  party  enjoying  the  fact  Ihat  the  owner  of  the  land  forbade 

easement.     See  also  Hlckox  v.  Panne-  the  other  part^  to  enter,  and  ordered 

lee,  31  Conn.  86.  him  off,  undoubtedly  was    competent 

In  Hannefin  11.  Blake,  ro3  Mass.  197,  as   part   of    the   plaintiff's   case;    but 

It  was  held  that  for  the  purpose  of  pre-  whether   what   occurred   at  that  time 

venting  the  establishment  of  a  right  to  would  amount  to  an  interruption  of  the 

maintain,  across  one  lot  of  land,  a  drain  easement,  would  depend  upon  clrcum- 

leading  from  another  lot,  by  adverse  use  staaces,  upon  the  conduct  of  the  party 

continued  for  twenty  /ean,  the  testi-  when    forbidden    to    enter,    or   when 

tnony  of  the  person  who,  within  that  ordered  off.     If  the  owner  of  the  serr- 

time.owned  the  first)ot,WBsadmissible,  icnt  tenement  forbade    the   owner  of 

fthe  time  he  owned  It,  he  never  the  easement  to  enter  for  the  purpose 

the  existence  of  the  drain.  of  enjoying  it,  and  ordered  him  off,  and 

STldenee  of  Ponner  Owner. — On  the  the  latter,  on  a  well-grounded  appre- 
trial  of  a  complaint  for  flowing  land  henslon  that  the  former  meant  to  en- 
brought  in  1850,  the  defense  to  which  is  force  obedience  to  his  commands, 
prescription  since  1S13,  evidence  la  not  desisted  and  withdrew,  an  action  on 
admissible  that  a  former  owner  of  the  the  case  for  the  disturbance  of  the 
dam  paid  money  in  1838,  as  damages  right  would  lie. 

for  flowing  land  other  than  that  of  the  In  Last  Chance  Water  Ditch  Co.  v. 

complainant.    Tylern.  Mather,  9  Gra;  Heilbron,  86  Cal,   i,  it  was  lield  that 

(Mass.)  177.  incursions,   by   an   approprlator   of   a 

Bnrdui  iMTProor. — The  burden  of  proof  water  right,  upon  the  land  of  a  riparian 
rests  upon  the  party  submitting  to  the  proprietor,  for  the  purpose  ol  obatruct- 
user  to  show  that  (l  was  by  license  or  ing  the  flow  of  water  in  a  certain 
permission.  It  is  not  necessary  for  the  channel,  and  increasing  the  flow  In 
party  claiming  it  to  prore  an  express  another  channel  of  the  same  river,  ngl 
claim  of  right,  in  order  to  characterize  assented  to  by  the  riparian  proprietor, 
the  user  as  adverse.  Law  v.  McDon-  who  destroved  the  work  of  the  appro- 
aid,  9  Hun  (N.  Y.)  33;  White  v.  Cha-  priator  as  often  as  he  discovered  It,  did 
pin,  12  Alien  (Mass.)  519.  not  secure  to  the  appropriator  any  pre- 

BrldanM  of  Penona  BaTlnc  no  InUr-  scriptive  right  in  the  water  secured 
Mt. — On  the  question  of  the  accusation  thereby,  however  long  the  IncurtioDS 
of  a  prescripUve  right  of  flowage,  evi-  may  have  continued,  or  however  fre- 
dence  of  complaints  made  of  the  flow-  quently  they  may  have  been  repeated- 
age,  b;  persons  having  no  interest  in  In  Bug-land,  under  i  &  3  Wm.  IV., 
the  land  flowed,  to  others  having  no  In-  where  the  adverse  use,  by  the  terms  of 
terest  in,  and  making  no  use  of,  the  the  statute,  "must  be  submitted  to  or 
dam,  is  Irrelevant.  Bucklin  v.  Truell,6i  acquiesced  In,"  sue t^.  Interruption  or 
M.  H.  503.  acquiescence  would  seem  certainly  to 

1.  Close    V.    Samm,   17    Iowa    503.  prevent  the  acquisition   of  the   right. 

See  also  School  Dlst.  No.  8  v.  Lynch,  Bennlson  i'.  Cartwright,  5  B.  ft  5.  i ; 

33  Conn.  330.  Glover  v.  Coleman,  L.  R.,io  C.  P.  toS. 

S.  Nichols  V.  Avlor,  7  Leigh  (Va.)  In  Eaton  v.  Swansea  Water  Wort* 

564.   InPowellf.  Bagg,8Gray(MasB.)  Co.,  t^C^B.  367,  which  was  a  case  for 

441  ;  69  Am.  Dec.  363,  proof'^that  the  disturbinga  watercourse,  whlchof right 

party,   against  whom   the   claim   was  ought  to  have  flowed  into  the  plaintiff's 

made,  forbade   the   party  claiming  on  close  to  Irrigate  It,  evidence  that  on  one 

easement  of  the  flow  of  water  over  his  occasion,  wlien   the  plaintiff's  scmnt 

premises   lo   enter,   and   ordered    him  drew  oS  the  water  he  was  summoned 

off,  while  there  for  the  purpose  of  re-  betorea  justice  for  so  doing,  and  that  the 

pairing  the  aqueduct,  was  held  to  be  plaintiff 's  son,  by  his  direction,  attended 

competent  evidence  of  an  Interruption,  and  defended  the  servant  and   paid  a 

But  see  Lehigh  Valley  R.  Co.  v.  Mc-  fine,  and  the  plaintiff  did  not  appeal, 
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by  any  act  which  in  law  would  amount  to  a  disturbance,  and  be 
actionable,  will  not  prevent  the  acquisition  of  a  right  by  prescrip- 
tion.* Any  acknowledgment  or  admission,  by  the  claimant,  of  the 
owner's  right,  made  to  the  owner,  although  made  under  a  mis- 
take  as  to  his  own  rights,  if  made  within  the  prescriptive  period, 
will  rebut  the  presumption  of  a  grant* 

b.  Continuous  Use. — The  adverse  use,  in  order  to  ripen  into 
prescriptive  right,  must  be  continuous  during  the  whole  period.* 

wss  improperly  rejected  bj  the  lower  tion   to  »ue  and  settle  his  right,  if  he 

court,    as    the   conviction   unappealed  chooiea  to  postpone  its  vindication  tin- 

aigBingt  was,  under  the  clrcuroalanceB,  til  witnesses  are  desd,  or  the  facts  are 

evidence  of  an  acknowledgment  of  the  faded  from  recollection,  he  has  his  own* 

plaintiff  that  the  usage  Co  draw  off  the  fotly  and  supineness  to  which  to  lay  the 

water  for  irriCTtion  was  not  as  of  right,  blame.  But  if,  bj  mere  protest!  and  de^ 

In  Carr  v.  Foster,  3  Q^  B.  581,  it  was  nials  bv  his  adversarj,  his  right  might 
held  that  an  interruption  which  defeats  be  defeated,  he  would  be  placed  at  an 
A  prescriptive  right  under  this  statute,  unconscionable  dieadvantage.  He  could 
means  obstruction  and  not  a  mere  dia-  neither  sue  and  establish  hie  right,  nor 
continuance  or  omission,  or  anything  could  he  have  the  advantage  usuklly 
denoting  a  mere  breach  in  time;  it  derived  from  long  enjoyment  in  quiet- 
must  be  an  act  indicating  that  the  right  ing  titles." 
is  disputed.  In  McGeorge  v.  Hofiman,  133  Pa. 

1.  Coz  V.  Clough,  70  Cal.  us-  St.  381,  it  was  held  that  the  fact  that 

In  Connor  v.  Sullivan,  40  Conn.  z6;  the  owner  of  land  had  made  complaint 
16  Am.  Rep.  10,  it  was  held  that  a  sin-  to  the  owner  of  a  mill  on  an  adjoining 
gleattempled  Interruptionofanadverse  tract  that  the  water  in  his  dam  was 
user,  resulting  In  no  actual  Interruption  raised  to  toe  great  a  height,  unaccom- 
■nd  (ollowed  by  no  attempt  to  teat  the  panied  by  any  Interference  with  the 
right,  does  not  necessarily  destroy  the  use  of  the  water  by  the  mill  owner,  the 
presumption  of  a  grant  founded  upon  bringing  of  any  suit  against  him,  or 
the  user,  but  such  a  fact  is  to  be  sub-  making  of  any  adjustment,  was  not 
mltted  to  the  jut;  with  all  the  circum-  evidence  of  the  existence  of  anr  con- 
stances  attending  it,  to  have  its  natural  troversy,  such  as  would  affect  the  ac- 
and  proper  weight  according  to  those  quisition  by  the  user  of  the  right  to 
circumstances,  upon  the  question  maintain  the  water  at  the  height  com- 
-whether  the  use  fairly  indicates  a  grant,  plained  of. 

In  Lehigh  Valley  R.  Co.  v.  McFar-  8.  Mitchell  *.  Walker,  3  Aik.  (Vt) 
Ian.  43  N.J.  L.  618,  Depue,  J.,  said  :  364;  16  Am.  Dec.  710.  See  also  Jack- 
"  Protests  and  mere  denials  ofrightare  son  i>.  Wilkinson,  3  B.  &  C.  413;  Lid- 
evidence  that  the  right  Is  in  dispute,  at  don  v.  Hodnett,  21  Fla.  44I. 
distinguished  from  a  mere  contested  But  admissions  made  In  favor  of  the 
right.  If  such  protests  and  denials,  un-  claimant,  in  recognition  of  the  rights  of 
accompanied  by  an  act  which,  in  law,  others,  will  not  defeat  the  prescriptive 
amounts  to  a  dlstu^ance  and  is  action-  right  as  against  persons  other  than 
able  as  such,  be  permitted  to  put  the  those  to  whom  the  admissions  are 
right  in  abeyance,  the  policy  of  the  law  made.  So,  the  admission  of  the  owner 
will  be  defeated,  and  prescriptive  rights  of  the  dam  that  it  had  been  raised,  and 
be  placed  upon  the  most  unstable  foun-  his  promise  to  restore  it  to  the  former 
dations.  Suppose  an  easement  is  en-  height  when  another  dam  was  built. 
Joyed,  say,  for  thirty  years.  If,  after  did  not  prevent  a  prescriptive  use  in 
such  continuance  of  enjoyment,  the  favor  of  the  increased  height,  as  against 
right  may  be  overthrown  by  proof  of  other  persons  than  him  to  whom  the 
protests  and  mere  denials  of^tfae  right,  admission  and  promise  were  made- 
uttered  at  some  remote,  but  serviceable,  Lynn  v.  Thomson,  17  S.  Car.  139^ 
time  during  that  period,  it  Is  manifest  S.  Murgatroyd  ti.  Robinson,  7  El,  ft 
that  a  right  held  by  so  uncertain  a  ten-  Bl.  391;  Monmouth  Canal  Co.  v.  Har- 
ure  will  be  of  little  value.  If  the  ease-  ford,  i  C,  M.  &  R.  614;  Grigsby  v. 
tnent  has  been  interrupted  by  any  act  Clear  Lake  Water  Works  Co.,  40  Cal. 
which  places  the  owner  of  It  In  a  posi-  396;  Smith  «.  Miller,  11  Gray  (Mass.) 
18  C.  of  L.— 64                           1009 
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But  this  does  not  mean  that  it  must  be  constant  in  the  sense  of 
daily  use.*  When  one  uses  the  water  whenever  he  sees  fit,  with- 
out asking  leave  or  without  objection,  the  use  is  sufficiently  con- 

149;  FoUard  v.  Bamei,  a  Ciuh.  (Mais.)  en  dam,  by  which  the  water  wtu  niicd 

191 ;  Lockwood  Co.  v.   Lawrence,  77  to  Che  height  complained  of,  but  lilcr- 

Me.  310;  53  Am.  Rep.  763;  Wood  r.  ward,  for  hie  convenience  in  erectine  ■ 

Kelley,  30   Me.  47;  Donnell  v.  Clark,  permanent  Gtone  dam,  dischaiged  Qie 

19  Me.  174  I  Gilford  v.  Winnipiseogee  water  for  some   time  through  1  wute 

Lake  Co.,53N.  H. 361;  Faull  r.  Cooke,  waj,   and    when  the    permanent  dam 

19  Oregon  455  )  10  Am.  St.  Rep,  836 ;  was    completed    the  water  was  a^ia 

Smith  V.  RuB>,  17  WU.  3J9  ;  84  Am.  raised  bv  meani  thereof  to  the  height 

Dec.  739.  complained  of  and  eo  continued,  it  n» 

-      In  Tote)  V.   Bonnefoy,  113  111.  6^3;  held    that   the    period    of   map,  hj 

5  Am.  St.   Rep.  570,  it  was  held  that  virtue  of  which  the  prescriptive  rig^t 

where  a  dllcli  was  dug  and  lued  over  was  clajmed  by  the  defendant,  did  not 

adjoining  lands  for  sixteen  ^ears,  when  commence    until   the    water  wt«  per- 

it  wa»  filled,  and  another  dug  and  used  manentljr  raised  hy  Che  owner  of  the 

iorfourjears,  the  time  of  using  the  two  dam,  after  its  completion.     Branch  v. 

cannotbe  tacked  together  10  as  to  make  Ooane,  17  Conn.  403;  18  Conn.  333. 

out  an  adverse  use  of  twentj'  years.  C&anseofLoeaUonof  DuiL — In  Suck- 

A  former  reasonable  use  becoming  pole  v,  Curtis,  33  Me.  383,  it  wu  beld 

unreasonable  within  the  twenty  jeani,  that,  in  order  to  establish  a  prescrjptire 

Is  not  justified  bj  the  expiration  of  such  right  of  flowing  water  by  a  dam  for 

time.     Ellis  v.  Clemens,  31  Ont.237.  the  use  of  a  mill,  it  was  not  necessarj 

AdTBTia  Enjoymuit  by  DUUamit  Par-  that  the  dam  should  tie  maintained  for 

tlai. — llie  tlmeofeDJoyment  bvan  an-  Ihe  whole  period  upon  the  same  tpoi; 

ceBtor  and  his  heir,  or  b^  a  seller  and  liut  It  waa  sufficient,  if  Ehown  to  hive 

purchaser,  majr  be    joined,  but  where  been  maintained  upon  the  same  mil] 

the  former  owner  of  land  hod  enjojed  site,    though    removed    from   time  to 


than  twent/  jears,  time  to  different  places  upon  si 

vealth  confiscated  1.  Cornwell   Mfg.  Co.   v.  Swift,  S9 

his  land  and  conveyed  it  to  Che  plain-  Mich.  303,   The  use  may  be  ereij  dajt 

tifl,  who   likewise   enjoyed   the   ease-  or  once  in  every  week,  aa  may  be  ic- 

ment,  it  was  held  that. the  time  of  en-  quired  for  Ihe  purposes  of  the  direi- 

joyment   by  the   former  owner  could  sion,     Hesperia  Land,  etc.,  Co.  f.Rog- 


not  be  added  to  the  time  of  enjoyment     era,  tti^C 
by  the  plaintiff,  in  order  to  make  up         In  Cro    , 
the  twenty  yesrs,     Sargent  v.  Ballard,     Am.  Dec. 


by  the  plaintiff,  In  order  to  make  up         In  Croiby  v.  Bessey,  49  Me.  539;  77 


9  r^ck.  (Mass.)  35c.  thrown  his  ground  bark  Into  a  streiDi 

Time  ot  Bzarolie  ot  BlgtiX  WUla  Owmar  for  more  than  twenty  years,  it  was  held 

Rot  ULOlndad.— When  the  owner  of  a  that  he  did  not  thereby  acquire  a  right 

mill  claims  an  easement,  by  prescrip-  by  prescriptioa  to  do  so,  to  the  injuty 

tlon,  in  another's  lot,  and  the  mill  and  of    the  owner  of   land  on   the   miat 

the  lot  in  which  the  easement  is  claimed  stream   below,   on   which  the  nstuisl 

are,  during  part  of  the  twenty  years  action  ot  the  wate^  deposits  tlie  b>ili, 

next  preceding,   owned   by   the   same  unless  it  appeared  that  the  bark  hid 

person,  the  lime  of  such  ownership  is  been  deposited  on  Ihe  same  land,  and 

excluded  from  the  period  required  to  the   owner    thereof   annually  injured 

establish  a  right  by  prescription.    Man-  thereby   for    the    whole    prescriptiK 

ter  V.  Blake,  63  Me.  38.  period. 

PiMcrlstiTe  Period  DM«s  from  Com-        In    Bolivar  Mfg.  Co.  d.  Nepomtt 

tfatlui    of    Dam.— The     time     during  Mfg.  Co.,  16  Pick.   (Mass.)   341,  where 

which  the  dam  Is  in  course  of  being  the  plaintiff  bad  for  more  than  Ivealy 

erected,  and  before  ic  U  completed  so  years,  by  means  of  a  canal,  adversely 

as  to  permanently  raise  the  water  and  divertedandused  thewaterof  aitreani, 

set  it  back  upon  the  owner's  premises,  subject  to  a  reservation,  in  favor  of  the 

is  not  to  be  included  in  the  duration  of  owners  of  a  meadow  through  wbicli 

the  t»e  from  which    Ihe   prescriptive  the  canal  was  cut,  of  the  right  lo  lum 

right  is  claimed.     Where  the  defend-  the  water  down  a  natural  channel  lor 

ant  at  first  erected  a  temporary  wood-  six  weeks  in  each  year  for  the  purpose 
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tinuous,  and  a  grant  may  be  presumed.*  The  use  of  water  for 
irrigating  purposes  during  the  spring  and  summer  is  such  a  con- 
tinuous use  as  is  required.* 

A  suspension  of  flowage  during  low  water  is  not  an  interruption 
which  will  defeat  the  right,'  nor  will  the  right  be  affected  by  an 

of  getting  haj  more  convenfentlv  and  da^'  in  the  jear,  and  the  law  does  not 

digging  cia^.  It  was  held  that  sucti  re«-  reijulre   him,  to  conttltute   contlnultj 

ervation  did  not  prevent  the  plalntllT  of  use,  to  use  the  water  when  he  does 

from  acquiring  the  right  of  diverting  not  need  it.     If  he  hat  used  the  ditch 

the  water  by  an  actual  use  and  diver-  at  such  timei  as  he  needed  it,  it  is  re- 

sion  Bubstantiallj  general  and  contin-  earded  b;  the  law  as  a  continuous  use. 

uous,  but  operated  onlj  as  a  limitation  If  a  right  of  waj  over  another's   land 

of  the  right  acquired.  has  been  used  for  more  than  five  vearB, 

In  Emerj  v.  Raleigh,  etc.,   R.   Co.,  it  !■  not  neceMar/,  to  make  good  such 

I03  N.  Car.  3io;  ii  Am.   St.  Rep.  737,  use,  that  the  claimant  hai  used  it  evcrj 

where  it  was  claimed  that  a  railroad  day.     He  uies  It  ever;r  day,  or  once  in 

company  had  acquired  a  prescriptive  every  week,  or  twice  a  month,  as  his 

right  to  use  a  culvert,  It  was  held  that  needs  require.     He  is   not  required  to 

the  user  must  have  been  such  as  to  have  go  over  it  when  he  does  not  need  it  to 

eubjecled  the  company  to  an  action  at  make   hts  use  of  the  way  continuous, 

any  time  during  the  twenty  years,  and  The  claimant  is  required  to  malce  such 

it  must:  be  shown  that  the  overflow  had,  reasonable  use  of  the  vray  as  hll  needa 

«t  regular  or  Irregular  Intervals  dur-  require.     So   it    is   of   the  ditch.     If, 

ing  the  twenty  years,  covered  the  very  whenever  the  claimant  needs  it  from 

land  in  controversy.  time  to  time,  he  makes  use  of  It,  this  la 

In  Bodfish  v.  Bodfish,  105  Mass.  317,  a  continuous  use.     A.n  omission  to  use 

Ames,  J.,  said,  in  connection  with  the  when  not  needed  does  not  disprove  a 

acquisition   of  the   right   of  water   by  continuity  of  use   shown  by  using   it 

ErcGcriptlon,  that  "mere  Intermission  whenneeded.  Nelthersuchintermlasion 
I  not  an  interruption.  The  continuity  .noromission  breaks  the  continuity." 
of  the  enjoyment  may  be  shown  by  >.  Huston  v.  Bybee,  17  Oregon  140. 
circumstantial  evidence;  ...  it  is  In  Hesperia  Land,  etc.,  Co.  v.  Rog- 
suffident  If  the  jury  find  such  repeated  ers,  83  Cal.  10,  it  was  held  that  the  ad- 
acts  of  use,  of  such  a  character  and  at  verse  useofan  Irrigating  ditch  through 
snch  intervals,  as  afforded  a  sufficient  the  land  of  another  during  the  crop- 
indication  to  the  owner  of  the  land  ping  season  only,  the  ditch  not  being 
that  the  right  of  way  was  claimed  needed  at  other  times,  constitutes  a 
against  him,  and  if  thev^nd  that  the  continuous  adverse  use. 
way  had  tieen  used  In  each  of  the  In  Powers  v.  Osgood,  loi  Mass.  4C4, 
twenty  consecutiveyesrs.they  would  be  on  a  complaint,  under  a  mill  act,  jor 
lustified  In  finding  the  continuous  en-  flowing  land,  the  testimony   of  the  re- 

Jojmcnt,  even   though   the  defendant  tpondent   that  for  more  than    twenty 

laa   not  given  evidence  of  actual  use  years   he  had  flowed   the  land  all  the 

In  each  year  of  the  twenty."  year  round,  except  during  the  haying 

1.  Messinger's   Appeal,    109  Pa.  St,  season,  that  he  usually   made  hay  in 

990;  Gar reit f.  Jackson,  30  Pa. St. 331.  July  and  had  sometimes  been  till  the 

la  Hesperia  Land,  etc.,  Co.  v.  Rog-  middle   of   August    making  hay,   and 

ers,    83    Cal.   10,   Thornton,  J.,   said:  that  the  owners  of  the  land  had  some- 

"The  correct  rule  as  to  continuity  of  times  been  as  late  as  the  last  of  Sep- 

user,  to  give  a  presumptive  right  to  an  tember  In  getting  out   their  hay,  was 

easement,   and    what  shall   constitute  held  not  to  warrant  an  Instruction  to 

such   contlnnlty,    can   be   stated   only  the  jury  that  there  was  no  evidence  of 

with  reference  to  the  nature  and  char-  prescriptive   right   to   flow    the    lands 

acter  of  the  right  claimed.     The  right  during  the  months  of  Tulyand  August. 

ii  not  abandoned  to  the  use  of  a  ditch  S.  Hall  v.  Swift,  4  Blng.  N.  Cas.3811 

to  convey  water  for  purposes  of  Irri-  33  E.  C.  L.  3S3;  Gerengerv.Summer*, 

gatlon  because  water  does  not  flow  in  1  Ired.  (N.  Car.)  319. 

U  every  day  in  the  year.     The  party  FlvctoaUoatiiStTWUtL — Theprescrip- 

clalmant  does  not  need  the  ditch  every  tlve  right  to  flow  land  it  not  Impaired 
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interruption  rendered  necessary  by  repairs.*  On  the  other  hand, 
the  mere  use  of  the  water  during  a  season  of  abundance  of  water, 
without  objection  by  an  appropriator,  is  not  a  use  upon  which  a 
prescription  may  be  founded.* 

The  occasional  use  of  flash  boards  for  short  periods  during  times 
of  low  water,  as  an  exception  to  the  general  rule  not  tokeepthem 
on,  does  not  amount  to  the  open,  uninterrupted,  and  notorious 
adverse  use  necessary  to  establish  a  prescriptive  right.'  In  order 
to  have  this  result  there  must  be  such  a  continuous  use  of  flash 
boards,  as  that  they  shall,  in  effect,  constitute  a  part  of  the  per- 
manent structure.  Whether  the  user  has  been  such  as  to  estab- 
lish the  right,  is  a  question  of  fact  for  the  jury.* 

3.  Extent  of  Siffht  Aoqnlnd. — The  extent  of  the  prescriptive 
right  is  measured  by  the  extent  of  the  enjoyment,  and  is  confined 
to  the  right  as  exercised  originally."     So,  one  who  has  acquired  a 

bj   fluctuations  In  the  height,  ciuted  Longley,  19  Nev.  69;  3  Am.  St.  Rqi. 

by  floods,  drouth*,  or  occasional  eices-  781;  Griffin  -v.  Bartlett,  55  N.  H.  119; 

live  draughts  on  the  water  for  the  use  Hoisman  v.  Boiling   Springi  Bleacfa* 

of  the  mill.     Johnson  v.  Boorman,  63  ing  Co.,  14  N.  J.  Eq.  335;  CarUile  g. 

Wis.  26S.  Cooper,  31  N.  J.  Eq.  5jnS;  McCilhim 

1.  Haas  V.   Delorne,   30   Wis.   591 ;  v.  Germantovn  Water  Co.,  54  F«.  St 

Woodu.  Kellej,  3oMe.  47.  40;   93    Am,    Dec.    656;    Wright  r, 

3.  Last  Chance  Water  Ditch  Co.  v.  Moore,  38  Ala.  593 ;  Sa  Am.  Dec  731 ; 

Heilbron,  86Cal.  I.  "     '         "      ' 

In  Anaheim  Water  Co.  v.  Semi- 
Tropic  Water  Co.,  64  Cal.  185,  it  wai  Wend.  Tn.  Y.)  167 ;  Fetenon  v.  Uc- 
held  that  no  estoppel  can  arise  from  the  Cullou^,  50  Ind-  35 ;  Hitcbdl  v. 
neglect  of  a  riparian  proprietor  to  ob-.  Parks,  16  Ind.  354;  SfarewibuiT  v, 
iect  to  the  use  of  the  water  of  a  stream  Brown,  15  Vt.  197;  Mowrej  v.  Scrib> 
DT  another  proprietor,  during  such  ner,  70  Wia.  laS.  Sec  also  Sm^mok 
time  as  there  ia  an  abundant  supply  of  v.  Christian,  i  T.  R.  cfio;  Howdl  v. 
water  for  the  use  of  all.  King,  i  Mod.  190,   where  Uie  prtncipte 

S.  Pierce  v.  Travcrs,  97  Maas.  306;  is  applied  to  right  of  wmj  acquired  bj 

MarcW  v.  Shuits,  39  N.  Y.  346.  prescription. 

«.  Noyes  V.  Stillman,  34  Conn,  ij;         In  Prentice  v.  Gelger,  74  N.  Y.  34*. 

Carlisle  v.  Cooper,  31  N.J.  Eq.  576.  tile  rule   and  the  reason  therefor  srt 

In  Hall  V.  Augsbury,  46  N.   Y.  63a,  clearly   set  6ut   by   Andrews,  J.    H« 

where  the  defendants  had  maintained  said:  "  The  right  acquired  by  prescrip- 

and  used  a  dam  upon  a  stream  below  tion  is  commensurate   with  the  rigU 

the  plaintiff's  dam,  and   for  more  than  enjoyed.    The  eitent  of  the  enjoyment 

twenty  yean  had  used  flash  boards  at  meaiures  the  extent  of  the  right   The 

different  seasons  of  the  year,  when  they  right  Is  Eupposed  to  have  hMl  its  on- 

materially  interfered  with  the  plaintiff '1  gin   in   a   grant,  and,  the  grant  beijic 

mill   by   flowing  back  water  upon  the  lost,  the  user  U  the  only  eridence  in 

wheel,  and  when  complaint  was  made,  the  right  granted, and  as  the  pretump- 

they  removed  them,  but  only  sufficient,  tion  cd  a  grant  only  eiiats  where  there 

ly  to  satisfy  the  demand,  it  was  held  has  tieen  an  adverse,  contintious,  and 

that  the  defendant  had  acquired  a  pre-  nnintermpted  user,  according  to  the 

tcriptlvc  right  to  u*e  such  boards  at  any  nature  of  the  eaaement   claimed,  tor 

height  that  would   not  materiallj  ob-  the  period  of  twenty  yean,  the  pit- 

struct  the  plaintiff's  wheel.  scriptive  right  is  confined  to  the  rigU 

B.  Bealey  v.  Shaw,  6  East  ao8;  Tyler  as  exercised  for  that  period  of  tinW. 

V.   Wilkinson,  4   Mason  (U.  S.)  403;  The    party     claiming    a    ptescrii«iR 

Bigelow  V.  Battle,  15  Mais,  313;  Cotton  right  cannot,  within  the  twenty  yeu)> 

V.  Pocasset  Mfg.  Co.,   13  Met.  (Mass.)  enlarge  the  use,  and  at  the  ezpiratios 

439;  Buddlngton  v.  Bradley,  10  Conn,  of  that  time  claim,  not  only  the  ok 

113;   36   Am.   Dec.   386;   Boynton   v.  originally   enjoyed,    txit   that  we  si 
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prescriptive  right  to  flow  water  back  on  another's  land  is  restricted 
in  his  enjoyment  of  this  right,  to  the  height  to  which  he  has  been 
accustomed  to  maintain  it  during  the  entire  period.^ 

The  right  to  flow  land  by  an  ancient  dam  is  a  right  to  flow  the 
land  in  a  certain  manner,  and  to  a  certain  extent,  and  not  to  main- 
tain the  dam  at  a  certain  height.  The  right  is  measured  by  the 
actual  flowage,  and  not  by  the  height  of  the  dam.*  This,  however, 

•upplemeDted  and  enlarged  within  the  euement  acquired  hj  the  adven«  poa- 

pcriod  of  prescription."  aetsion,  upon  the  maxim,  luntam  frir- 

If  the  enjojment  of  the  water  has  icriftum  qaoHlum  foisesmm,  did  not 

been    limited    to    certain  dayi  in  the  protect  the  owner  of  the  dam  from  lia- 

week,  it  cannot    UwTuIlj  be  u«ed  on  bllity  on  accotint  of  the  new  injur/. 

ftnj  other  da/.     Strutt  v.  Boringdon,  If,  after  flowing  the  land  of  another 

5  Eap.  56.  for  ten  years  br  means  of  a  dam  of  a 

The  enjo/ment  of  one  ditch  raise!  particular  helgnt,  the  party,  by  a  newly 

no  presumption  on  the  grant,  of  the  constructeddam.raisesthewaterhlgher 

right   to    nse   another  ditch  differing  and  flows  more  land  than  he  originally 

therefrom  In  any  appreciable  degree,  did,  although  he  may  be  juttified,  after 

either  in  locality  or  dimeniloa.  Porter  twenty  years,  in  flowing  Uie  land  to  the 

II.  Durham,  74  N.  Car,  767.  e«tent  originally  covered,  he  will  t>e 

FTMcrlpUfe  Bisht  to  BaTB  Pure  Wa-  answerable     in   damages    for  tbe   ia- 

tar. — In  an  action  brought  by  the  owner  creased  land  he  Sows.    Baldwin  v,  Cal- 

oi  a  distillery,  which  was  accustomed  kins,  10  Wend.  (N.  Y.)  175. 

to  be  supplied  with  water  from  a  stream  In    Morris  v.    Commander,   3   Ired. 

upon  which  the  defendant  built  a  pen,  (N.  Car.)  510,  It  was  held  that  it  was 

resulting  In  the  pollution  of  the  waters  incumbent  upon  him  who  claimed  the 

of  the  stream,  evidence  that  the  father  privilege  to  pond  water,  to  show  that 

of  the  plaintiff  used  the  water  for  the  the  privilege  authorized  him  to  pond 

purpose  of  distilling  whiskey,  and  that  it  the  water  as  high  as  he  then  did. 

hadbeenusedsoBsfarbBckaslivingwit-  PmoUee.: — In  an  action  against  one 

neMca  could  remember,  that  it  was  pure  having  a  prescriptive  right  in  a  stream, 

always,  and  that  the  owners  of  the  de-  for  exceeding  the  right,  it  is  not  neces- 

iendaot'i  land  always  recognized  that  saiy   for  the  plaintiff  to   set  forth   in 

right,  Ir  admissible  to  prove  the  pre-  his  declaration  the   defendant's   right. 

■criptive  right  to  use  the  pure  water  in  Whetstone  v.  Bowser,  39  Pa.  SI.  59. 

Uw  race  for  distillery  purposes,  and  also  3.  Stiles  v.  Hooker,  7  Cow.  (N.  Y.) 

to  show  how  the  race  had  been  used  by  166;  Burnham  v.  Kempton,  44  N.  H. 

the  former  owners,  and  how  the  plain-  90;  Gilford  v.  Winnipiseogee  Lake  Co., 

tiff's  rights  had  been  understood  and  rec-  52  N.  H.  266;  Sargent  v.   Stark,  11  N. 

poized.    Price  v.  Lawson,  74  Md.  499.  H.  33a;  Mertz   i>.  Dorney,  35   Pa.  St, 

1.  Morris  V.  Commander,  3  Ired.  (N.  5T9;  Carlisle  n.   Cooper,   igN.    J.  Eq. 

Car.)  jio;  Russell  v.  Scott,  9  Cow.  (N.  360;  Cariisle  v.  Cooper,  31  N.  J.  Eq. 

Y.)  379;  Stiles  v.  Hooker,  7  Cow,  (N.  576;    Horner  v.   Slillwell,  35  N.  J.  L, 

Y.)  266;  Baldwin  v.  Calkins,  ID  Wend.  307;  Sahine  v.  Johnson,  33  Wis.  185; 

(N.  Y.)  17s ;  TiKker  u.  Salem  Flouring  Smith  v.  Russ,  17  Wis.  J17 ;  Ellington 

Mills  Co.,  13  Oregon  38.  v.    Bennett,   59   Ga.   386;    Manier    v. 

In  Powell  V.  Laah,  64  N.  Car.  456,  Myers,  6  B.  Mon.  (Ky.)  \p;  Turner  1/. 
where  successive  dams  at  a  certain  Hart,  71  Mich.  ti8;  ij  Am.  St.  Rep. 
point  on  a  creek  had  thrown  the  water  143;  Jenkins  v.  Conley,  70  N,  Car.  353. 
back  upon  the  plaintiff  'a  land  to  ■  cer-  In  Holsman  v.  Boiling  Spring  Bleach- 
tain  extent  for  more  than  twenty  years,  ing  Co.,  14  N.  J.  Eq.  335,  &e  court 
and  after  that  a  new  dam,  no  higher  said :  "  The  question  is  not  how  high 
than  the  former  dams,  but  tighter,  the  dam  is,  but  how  high  the  water 
erected  si»  feet  lower  down  the  creek,  has  been  held;  whether  it  has  been 
filled  up  the  bed  of  the  stream  with  held  for  twenty  years  so  high  as  to  af- 
aand,  and  sobbed  the  plaintiff's  land  to  feet  the  land  of  the  plaintiff  as  tnjuri- 
a  considerably  greater  extent  than  he-  ously  aa  it  did  at  the  time  the  action 
fore,  although  it  did  not  pond  the  wa-  was  brought." 

ter  further  back,  it  was  held  that  the  In  Turners.  Hart,  71  Mich.   ia8;  15 
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is  not  the  rule  maintained  in  Massachusetts.^     And,  i^ain,  odc 

who  has  acquired  a  prescriptive  right  to  foul  a  stream,  may  not 
pollute  it  to  a  greater  extent  than  he  has  been  accustomed  to  do 
from  the  first.* 

Am.   St.    Rep.  143,   Chftmplin,  J.,  in  waste  wa^t,  etc.,andlnKOodrep«lrind 

cOTDtnentlng    upon     the    doctrine     In  condition,  wUl  raisetheheidar water." 

MaisatkHsells,ia.\i\  "We  cannot  accede  And  the  court  further  said  that  where  1 

to  this   doctrine.     It  is  antagonistic  to  mere  owner  had  acquired  Kprtscriptiie 

the  principie  which  underlies  the  doc-  right  to  Iceep  up  a  dam,  which,  in  ili 

trine  of  prescription.     Title  or  rights  usual  operation,  would  raise  the  water 

in  the  lands,  founded  on  prescription,  to  a  certain  height,  although, from  the 

origlnatefromtbefactof  actualadverse,  leak}'  condition   of  the  dam,  the  mdt 

peaceable,  open,    and    uninterrupted  construction  of  the  loachEner^,  or  for 

possession,  far  such  length  of  time  that  other  similar  reasons,    the  water  hsd 

the  law  preaumes  that  the  true  owner,  not  been  usually  and  constantly  kept 

hj  his  acquiescence,  has   granted   the  up  to    9uch  a  height,  if  repairing  the 

land  or  Interest  in  the  land  to  held  ad-  dam  without  so  changing  It  as  to  niK 

Tersely.     But  no  one  can  be  said  to  sc-  the   water   higher  than   the  old  dim, 

auiesce   in  a   claim  which   he  cannot  when  tight  and  in  repair,  would  raiie 

ispute  by  bringing  an  action  at  law  to  it,  It  was  held   that  this  use  was  cod- 

determine,  and   hence  the    Statute  of  fbrmable  to  the  mill  owner's  pretcrip- 

Limitatlons   requires    that  an    action  tive  ri^ht. 

shall  be  brought  within   fifteen  years         In  Ray  v.  Fletcher,  izCush.  (Mm.) 

after  the  right  first  accrues,  or  the  ad'  loS,  the    same    judge,    in   remarkiDg 

verse  entry.   The  defendants,  therefore,  that  his  former  decision  required  some 

acquired   no  right  by   prescription  to  slight    modification,   said:    "It  it  not 

the  lands  in  quesUon,  until  they  showed  the  actual  height  of  the  dam  which  will 

that  the  acts  which  constituted  the  ad'  regulate  the  prescriptive  right  oC  the 

verse  user  injured   complainaats  and  party  holding  it,  but  its  efficient  height, 

gave  them,  or  those  under  whom  they  according  to  its  structureandoperition 

claim  title,  aright  of  action."  to   maintain   the  height  of  the  water, 

In  Georgia,  it  is  held  that  the  extent  when  in  repair  and  in  good  order;  ind 

of  the  right  Is  to  be  measured  by  ac-  although  the  water  actually  nised  by  it 

tualfiowage  and  notby  the  height  of  the  may  to  some  extent  varj,  from  ooeiel' 

dam.     See  Ellington  v.  Bennett,  59  Ga.  son,  or  one  year,  to  another,  owing  tn 

386.     Yet,  it  is  Bud,  this  principle  will  the  tightness  of  the  dam,  the  mode  of 

not  apply  to  a  case  where,  from  want  of  using  the  water  the  different  seasoiu, 

repair  or  leakage  of  the  dam  or  other  as  being  dry  or  wet,  and  the  like,  jet 

cause,  the  dam  does  not  gather  such  a  these   considerations   are   too  Tarisble 

head  of   water  as  it   might  \   in    such  and  uncertain,  to  be  adopted  or  relied 

case,  it  la  held  that  the  owner  of  the  on  as  the  basis  of  a  right  acquired  bi 

mill  has  a  rieht  to  build  a  new  dam  of  grant  or  prescription." 
the  height  of  the  old  one,  and  that  if        These  cases  seem   to  be  followed  in 

thus  the  extentof  the  backwater  is  in-  Maine,  Voter  v.    Hobbs,   69  Me.  ig; 

creased,  the  owner  of  the  mill  is  not  but  are  opposed  to  the  weight  of  au- 

liable   for  damages  caused  by  the  In-  thority. 

creased  overflow.      Baker  v.  McGuire,        9.  Crossley  v.  Lightowler,  L.  R.,  3 

SjGa.a^s;  Maguirei'.Bakerj7Ga.io9.  Ch.  478;  Moore  o.  Webb,  i  C.  B.  K. 

1.  MassadiHsetls.  —  In     Cowell    v.  S.  673;   Middlesex  Co.  v.  Lowell,  149 

Thayer,  5  Met.   (Mass.)    153;  38  Am.  Mass.   509;   Mississippi   Mills  Co.  r. 

Dec.  400,  Shaw,  C.J,,  said:  "As  a  gen-  Smith,   69    Miss,   399;    McCallnm  e. 

eral  rule,  the  height  to  which  such  a  Germantown    Water  Co,,  54  Pa.  SL 

mill  owner  wlUhavea  prescriptiveright  40;  93  Am.  Dec,  656;  Jones  u.  Crow, 

to  maintain  the  water,  will  depend  upon  31  Pa.  St,  398, 

the  height  of  the  dam  by  which  he  has        An  owner  of  an  ancient  paper  mill, 

isised  it.     In  speaking  of  the  height  of  where  paper  had  been  made  from  is^ 

the  dam,  we  mean  to  be  understood  as  introduced  a  new  ve^table  fiber,  snd 

the  efficient  height  of  the  dam  \    the  carried  on  the  works  upon  the  same 

height  to  which  such  dam,  when  com-  scale  for  making  paper  from  this  ntw 

pleted  and  finlshed,with  its  rolling  dam,  material.     For  more  than  twenty  yesn 
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There  can  be  no  prescriptive  right  to  pollute  a  stream  by  the 
discharge  of  sewage  in  such  a  manner  and  to  such  an  extent  as  to 
be  injurious  to  the  public  health.* 

The  limitation  is  in  the  quantity  of  water  and  not  in  the  man- 
ner of  using  it.     It  is  not,  therefore,  necessary  that  the  water 

before  lhi«  change,  the  refuse  arising  was  not  justified  by  prescriptive  right 
from  the  paper  manufacture  had  been  to  pollute  with  the  refuse  from  a  felt- 
discharged  into  a  stream  which  ran  mongery  and  the  washings  of  dyes 
past  the  plaintifT's  house.  It  was  held  from  a  colored  rug  factory,  though  the 
that  the  easement  to  which  the  de-  new  pollution  was  much  less  than  the 
fendant  was   entitled   was   to   be   pre-  former. 

sumed  to  be,  not  a   right  to   foul   the  Where   one   having    a    prescriptive 

stream  by  discharging  into  It  the  wash-  right  to  a  flow  of  water  led  by  meant  of 

ings   produced  by  the  working  up   of  a  gutter  laid   in  a  mill  stream,  leneth- 

rag«,  but  a  right  to  dischargelnto  itthe  ened  the  gutter  for  the  purpose  of  Ir- 

washings  produced  by  the  manufacture  rigating  more  land,  it  was  held  that 

of  paper  in  a  reasonable   and   proper  there  was  no  suspension  of  the  right  to 

course  of  such  manufacture,  UEJng  any  the  enjoyment  of  the   flow  as  it  for- 

proper  materials  for  this  purpose,  but  merly  existed,  caused  by  the  owner  of 

not  increasing  the  pollution,  and  that  theprescriptiverightbecomlnga wrong- 

the  burden  lay  on  the  plalnttfl'  to  prove  doer,  and  Chat  the  person  injured  wa* 

*ny  increase  of  pollution.      Baiendale  not  justiiied  in  (topping  the  excessive 

■o.  M'Murray,  L.  R.,  3  Ch.  790,  user,  by  means  of  a  gutter  preventing 

Where    a    tanner    had    thrown   hia  C.'s  enjoyment  of  the  water,  but  only 

ground  bark  into  a  stream   (or  more  in  stopping   it  by  the  least   injuriou'i 

than  twenty  years,  he  did  not  thereby  means  in  his  power.     Hill  v.  Cock,  26 

acquire  the  right  by  prescription  to  do  L.  T.  N.  S.  185. 

BO  to  the  injury  of  the  owner  of  the  Injtmcllon  to  Prevent  Ikmau*. — If 
land  on  the  same  stream  below,  on  the  pollution  be  subEtantiallvincreased, 
which  the  natural  action  of  the  water  whether  gradually  or  suddenly,  the 
deposited  the  bark,  unless  It  appeared  court  will  interfere  by  injunction  to 
that  the  bark  had  been  deposited  on  the  prevent  the  wrongful  excess;  and  if  It 
Bamc  land,  and  the  owner  thereof  was  be  possible  to  separate  the  illegal 
annually  injured  thereby,  for  the  whole  excess  from  the  legal  user,  the  wrong- 
term  ot  twenty  years,  Crosby  v.  doer  must  bear  the  consequence*  of 
Bessev,  49  Me.  539;  77  Am.  Dec.  271.  any  restriction  necessary  to  prevent 
See  also  Donnell  i;.  Clark,  ig  Me.  174.  the  excess,  even  if  it  unavoidably  ex- 

In  Murgatroyd  v.  Robinson,  7  El.  k  tends  to  a  total  prohibition  of  the  user. 

Bl.  39T,  which  was  an  action   by  the  Blackburne  v.  Somers,  L.  R.,  j  Ir.  i. 

owner  ot   a  mill  against  an  owner  of  1.  Where  a  man  has  a  right  to  lh« 

works  higher  up  the  stream,  for  throw,  use    of   an    ancient    stream    of  water 

Ing  cinders,  etc.,  from  his  works  into  flowing  through  his  land,  and  sewage 

the  stream,  by  which  they  were  carried  is  so  precipitated  Into  it  as  to  pollute 

down  into  the  plaintiff's  mill  pond  to  it,   it   is   not  allowable  for  the  person 

the  obstruction  of  his  right  to  the  water;  causing     the    nuisance    to    claim,    as 

the  owners  of  the  works  made  a  plea  against    him,   a   prescriptive   right  to 

that  they  had,  for  more   than  twenty  discharge  the  sewage  Into  the  stream, 

fears,  as  of  right,  placed  cinders,  etc.,  Blackburne  v.  Somers,  L.  R.,  ;  Jr.  i; 

the  refuse  of  their  works,  on  the  banks  Goldsmid  v.  Tunbrldge,  etc.,  Co.,  L. 

of  the  stream,  and  that  the  cinders,  etc.,  R.,  i  Ch.  349. 

complained  of  were  such  refuse;  it  was  PaUntion  of  Btraam  Bvpplylns  Olty. — 

held  that  the  plea  was  bad,  HUH  n^jfiiB/c  After  the  taking   of  the   waters   of   a 

•veredirto.  as  not  showing  that  the  de-  stream  for  the  purpose  of  supplying  a 

fendant  had,  during  twenty  years,  as  of  citj-   with    pure   water,  a   prescriptive 

right,  caused  the  refuse  to  go  into  the  right  to  pollute  the  stream  cannot  be 

plaintifTs  pond.  acquired.  Martin  f.  Gleason,  139  Mass. 

In  Clarke  i'.  Somersetshire  Drainage  183;  Morton  v.  Moore,  1;  Gray  (Mass.) 

Com'rs,  57  L.  J.  M.  C.  96,   It  was  held  573;    Brookline    v.    Mackintosh,    133 

that  pollution  by  the  discharge  of  the  Mass.  215.     The  pollution  of  a  stream 

refuse  of  a  leather  board  manufactorj-  supplying  water  to  a  city  is  a  public 
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should  be  used  in  precisely  the  same  manner  or  applied  the  same 
way,  provided  the  change  be  not  injurioustothose  whose  interests 
are  involved.^  One  who  has  suffered  water  to  flow  through  his 
land  in  a  new  channel  for  so  long  a  period  as  will  warrant  the  pre- 
sumption of  a  grant,  may  not  return  it  to  the  old  channel  to  the  in- 
jury of  riparian  owners  who  have  enjoyed  the  benefit  of  the  flow 
in  such  new  channel.' 

nuiBance,  and,  therefore,  the   right  to  Delaney  v.  Boston,  i  Hair.  (Del.)  4S9; 

empty   a   sewer  Into  such  Btream  can-  Shepardson  -o.  Perkins,  58  N.  H.  354. 

not  be  acquired  bj  preEcriptloQ.  Kell«r  And    where    the    divcnioo   of  the 

I'.  New  York  (Supreme  Ct.),  vj  N.  Y.  stream  by  one  who  owns  lands,  affecU 

Supp.  164.  other    proprietors   favoriblv,  and  the 

1.  Terrj  v.  Smith,  47   Hun  (N.  Y.)  person  od  whose  land  the  diversion  ii 

333;  Stein  V.  Burden,  i\  Ala.  130;  fib  made  acquiesces  In  the  str«am  Tuiming 

Am.  Dec.  453;  Bulten  v.  Ruonells,  2  in  the  new  channel  for  so  loi^atimc 

N.  H.  355 ;  9  Am.  Dec.  55 ;  Darlln^on  that  new  rights  have  accrued  in  fict, 

■o.  Fainter,  7  Pa.  St.  473.  or  may  be  presumed  to  have  iccnud 

In    Saunders   v.   Newman,    i    B.   &  in  faith  of  the  new  stale  of  the  ttrnm. 

Aid.  J5S,  Abbott,  J.,  said:  "Tlie  owner  the  owner  Is  bound   hj-  such  acquits- 

Is  not  bound  to  tiae  the  water  in  the  cence  as  being  of  the  character  of  i 

:o  apply  it  to  public   dedication,  and   he  cannot  re- 

i,  that  would  turn  the  stream  to  its  former  chacnel. 

stop  all   improvements   in   machinery.  Fordr.  Whitlock,  37  Vt.  365. 

If,  indeed,  the  alterations   made  from  In  Woodbury   v.  Short,  i7Vt.3S;; 

time  to  time  prejudice  the  rig;ht  of  the  44   Am.  Dec.   344,   where  the  change 

lower  mill,  the  case  would  be  dilTerent."  was  effected   by  a  sudden  andunnsDil 

In  WhitUer  v.  Cocheco  Mfg.  Co.,  9  flood,  and  for  more  than  ten  jean  the 
N.  H.  454 ;  3]  Am.  Dec.  383,  where  a  stream  had  flowed  in  Its  new  chanoel. 
party  had  for  more  than  twenty  years  it  was  held  that  it  could  not  be  re- 
used a  certain  quantity  of  water  at  a  turned  to  its  former  bed  to  the  injuij 
particular  dam,  it  was  held  that  he  of  those  who  had  acquired  rights  there- 
might  open  his  gates  and  draw  that  in.  See  also  Tutbiil  v.  Scott,  43  VL 
quantity  without  using  it  there,  in  or-  535  ;  j  Am.  Rep.  301. 
dertouGe  it  at  other  works  twiow  on  AltenUon  «f  StrMin.  —  In  Hsil  r. 
the  same  stream.  Swift,  4  Bing.  N.  Cas.  3S1 ;  33  E.  C.  L. 

But   in   Simpson   v.   Seavey,  8  Me.  383,  it  was  held  that  a  prescHptlTe  right 

138;   32   Am.  Dec.  318,  where,   in  an  in  a  watercourse  was  not  deslrored  by 

ancient  mill,  a  new  and  different  ma-  the  owner  altering  the  course 'of  the 

chine  was  erected,  of  another  descrip-  stream,  and  that  the  owner  mi^t  o- 

tion,  the  operation  of  which  proved  to  tablish  his  claim,  notwithstanding  in 

be  a  nuisance  to  the  mill  owners  be-  Interruption, within  twentyye»r8,otiili 

low,  the  rights  acquired  by  prescrlp-  action  brought  to  enforce  the  righL 

tion  were  no  protection,  and  it  was  held  Where  a  creek  ran  through  and  over 

that   the   new   machine  should  be  re-  the    neighboring    lands    ot    both   tiie 

garded  as  an  original  and  independent  plaintiff  and  the  defendant,  «diI  *i  ■ 

mil).  certain  time  its  course  was  changed  on 

In  Darlington  v.  Painter,  7  Pa.  St.  the  defendant's  land  from  nalunl 
473,  where  the  defendant  had,  for  more  causes,  so  that  it  no  longer  ran  in  the 
than  twenty  years,  t>een  in  the  habit  of  direction  of  the  plaintiff's  Iind.andthe 
using  a  ditch  to  pass  ofl  water  accum-  defendant's  grantor,  then  in  possetsion, 
ulatine  upon  his  land,  and  he  subse-  refused  10  allow  the  road  overseer  to 
tjuently  built  a  mill  and  decided  Jhat  he  obstruct  the  new  channel  for  road  pur- 
would  use  the  ditch  for  mill  purposes,  poses,  whereby  the  stream  would  have 
It  was  held  that  he  could  not  use  it  for  been  returned  to  its  former  course,  md 
any  purpose  which  would  increase  the  where  the  new  condition  so  remsined 
flow,  enlarge  the  dilch,  or  affect  the  with  the  defendant's  consent  and  «- 
water  In  any  way  different  from  its  quiescence  for  more  than  ten  vcan, 
former  use.  during  which  time  several  peitnm  pur- 

S,  Mathcwson  v.  Hoffman,  77  Mich,  chased  lands  and  made  improvernentt, 

430;  Murchie  v.   Gales,  78   Me.    300;  on  the  preaumption  of  permincncr  Is 
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4,  How  Lort. — The  rights  acquired  by  prescription  may  be  lost 
by  abandonment.  Simple  nonuser  of  the  right,  however,  will  not 
defeat  it,  but  to  justify  the  presumption  of  abandonment,  the  en- 
joyment must  have  totally  ceased  for  the  same  length  of  time  as 
was  necessary  to  create  the  original  presumption,'  and  it  has  been 
held  that  the  nonuser,  even  forsolonga  time,  will  not,  of  itself,  ex- 
tinguish the  right,  but  merely  raises  a  presumption  not  very  strong, 
unless  accompanied  by  circumstances  showing  an  intention  to 
abandon.*     And  on  the  other  hand,  the  nonuser  of  the  right  for 

the  new  channel,  it  vu  held  thmt  the  unintemiptedlT  for  the  full  period  of 
plsmtiff  mcquired  a  pre«crlptive  right  twentj  yeais,  or  the  cesution  be  corn- 
to  the  existing  course  of  the  stream,  menced  or  continued  under  such  cir- 
and  wai  entitled  .to  an  injunction  re-  cumatances  as  to  evince,  unmletakabljr, 
•training  the  defendant  from  erecting  an  intention  b^  the  mill  owner  to 
or  continuing  a  dam  on  his  land,  where  abandon  the  nght.  and  bi  Ghall  alao 
the  effect  would  be  to  Sow  the  water  render  a  Bubsequent  resumption  of  it 
back  into  the  original  channel,  to  the  by  him  clearljr  inequitable  to  the  owner 
injury  of  the  plaintiff's  land,  the  pre-  of  the  serrlent  tenement." 
■criptive  period  in  this  state  being  ten  In  French  v.  Braintree,  33  Pick. 
jeftTB.  Smith  V.  Musgrove,  31  Mo.  (Maia.)  116,  it  was  held  that  the  entire 
App.  241.  and  continued  diiuM  of  such  privilege 

The  proprietor  of  land  at  the  head  of  was  strong  frima  /act*  evidence  of  a 

a  stream,  who  has  changed  the  natural  nonuser  for  an  unreBsonable  length  of 

flow  of  the  water,  and   hat   continued  time,  and,  unless  rebutted  by  clear  and 

•uch    change   for    more    than   twentr  satisfactory  proof,  was  conclusive.    See 

years,  cannot  be  permitted,  afterwara,  also  Hurd  v.  Curtis,  7  Met.  (Mass.)  94, 

to  restore  it  to  its  natural  state,  where  In  Corning  i>.  Gould,  16  Wend.  <N. 

it  will  have  the  effect  to  destroy  the  Y.)    S30,    the    law   Is   thus  stated  by 

mills  of  other  proprietors  below,  which  Cowen,  J. :  "Abandonment  Is  a  simple 

have  been   erected  with   reference   to  nonuser  of  an  easement;  and  in  order 

Gucb  change  in  the  natural  flow  of  the  to  make  out  an  effectual  answer  to  the 

stream.    Belknap  v,  Trimble,  3   Paige  claim  upon  that  ground,  I   find  it  per- 

(N.  Y.)  577.  fectly  well  settled  that  the  enjoyment, 

1.  See  Easbmbnts,  vol.  6,  p.  139;  nay  all  acts  of  enjoyment,  must  have 
Hillary  v.  Waller,  12  Ves,  367;  Wright  totally  ceased  for  the  same  length  of 
V.  Freeman,  j  Har.  U  J.  (Md.)  467;  time  that  was  necesaary  to  create  the 
Taylor  v.  Hampton,  4  McCord  (S.  original  presumption.  ...  If  the 
Car.)  96;  17  Am.  Dec.  710 ;  Nitiell  v.  nonuser  for  the  twenty  years  clearly 
Paschall,  3  Rawle  (Pa.)  76;  Dyer  v.  appear,  this  affords  a  presumption 
Depui,  s  Whart.  (Pa.)  597;  Hurd  «.  either  that  the  former  presumptive 
Curtis,  7  Met.  {Mass.}  94;  Williams  v.  right  was  eztinguUhed in  favor  of  some 
Nelson,  33  Picit.  (Mass.)  14.1  ;  J4  Am.  adverse  right ;  or,  where  no  such  ad- 
Dec.  45;  French  v.  Braintree  Mfg.  Co.,  verse  right  appears,  then  simply  that 


8, 


Pick,    (Mass.)    ai6;    Pillsbury    v.     the  former   has   been  surrendered,  o 
.44  Me.  154  :  69  Am.  Dec.  91;     that  it  never  existed." 


.  M,   E.  Church,  37  Md.  loS;         9.  3   Kent's    Com.   (J3th   ed.)    448; 

Corning  *.  Gould,  16  Wend.   (N.  Y.)  Prescott   v.   Phillips,  1  Ev.  Poth.  136; 

530;  Shields  T.Arndl,  4  N.J.  Eq,  246.  "'— ■  -    "'-- ■   -  *— ^    "-•'      ^--  -1- 
But    see    Veghle    v.    Raritan    Water 
Power  Co.,  19  N.  J.  Eq.  141;  Farrar 

V.  Cooper,  34  Me.  394.  "  So  in  Pratt  v.  Sweelser,  68  Me.  344, 

In  McConneli  v.  American  Bronze  it  was  held  that  though   the  nonuser 

Powder  Mfg.  Co.,  41  N.  J.  Eq.  447,  Van  of  an  easement  for  twenty  years  was 

Fleet,  J.,  said :  "  The  settled  rule  on  this  evidence  of  intention   to  abandon,  yet 

subject  may  be  stated  as  follows :  No  it  Is   open  to  explanation  and  may   be 

cessation   in  the  use  of  the   right  ac-  controlled  by   proof,    that   the   owner 

quired  by  prescription  will  extinguish  had  no  such  intention  wtille  omitting 

it,   unless   the   cessation   k>e  continued  to  use  It. 
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a  less  time,  accompanied  with  other  evidence  showing  an  unmis- 
takable intention  to  abandon,  is  sufficient  to  extinguish  the  right,' 
as  a  nonuser  in  favor  of  some  adverse  use.*    A  mere  declaration 


This  was  the  rule  of  the  civil  law.  The  poueMlon  of  land  autqectto 

Pardessen,  Trait  dtt  Stroitttdea,  458.  overfla>*  from  Che  backwater  of  a  1 

1.  Ward  v.  Ward,  7  Exch.  838;  Ree-  dani  for  seven  yean,  undercolora' 

^..      ,.       _.  „     „    __       ,^   1;    (,     f      .    ,..    . .____._, 


K 


Chorley,  13  Q^  B.  ^15;  64  E.  C.  L,    without  its   having    been    overSowed 
McConnell  v.  American  Bronze     on    account    of    Jie  defective  condi- 


'owder  Mfg.  Co.,  41  N.  J.  Eq.  449  ;  tfon  of  the  dam,  will  not  relieve  Oie 
Cooper  V.  Carlisle,  17  N.  J.  Eq.  51c;  11  land  of  such  servitude,  there  being  no 
N.J.  Eq.  576;  Steeref.Tiflanj-,  13R.  I,  evidence  of  intention,  on  the  part  o( 
568;MiBBissIppiCent.R.  Co.  o.  Mason,  the  owner  of  the  mill,  to  abandon  hit 
;i  Miss.  334;  Agawam  Canal  Co.  v.  rl^t  to  uae  his  dam  to  its  rail  capidt;. 
kdwards,  36  Conn.  476;  Dana  w.  Vai-  Maguire  v.  Baiter,  57  Ga.  109. 
entine,  5  Met.  (Mass.)  8;  Hatch  v.  In  Croule^r  u.  Lifhtowler,  L.  R.,  1 
Dwight,  i7Ma88.2S9;  9  Am.  Dec. 14c.  Ch.  478,  it  was  held  that  the  men 
In  Farrar  v.  Cooper,  34  Me.  394,  It  guspentfon  of  the  exercise  of  tlie  pre- 
was  held  that  though  from  the  ttme  of  scriptlve  right  was  not  sufficient  to  de- 
ceasing to  use  a  mill  prtvDege,  twenljr  stroj  it,  without  aome  evidence  of  tlie 
years  had  not  elapsed  prior  to  the  aban-  inlenCion  to  abandoa  it;  but  wbert 
donment  of  the  privilege,  still  the  aban-  dye  woilis  had  not  been  used  for  more 
donment  might  he  presumed,  It  the  pro-  thun  twenty  years,  and  had  been  il- 
prictor,  witneislng  the  erection  of  ■  lowed  to  go  to  ruin.  It  was  held  Ibstaii]' 
dam  and  of  expenditures  upon  It,  and  right  of  fouling  the  stream  altiched 
knowing  it  must  destroy  his  privilege  to  them  was  loBt. 
above,  made  no  effort  or  remonstrance  And  where,  through  an  artifidll 
to  prevent  it,  or  claimed  a  remuneration  watercourse  made  for  the  parpoM  of 
for  it  within  the  residue  of  the  twenty  draining  a  mioe,  the  water  has  Sowed 
years.  for  twenty  years  in  a  pure  state,  oier 
In  Shields  v.  Arndt,  4  N.  J.  Eq.  134,  the  premises  of  a  person  who  ha>  u«ed 
where  a  lower  riparian  owner  suffered  It  for  that  period,  in  consequence  of 
anupperownertodivertttiewaterofthe  the  mine's  having  been  diacootiDued, 
stream  from  his  land  for  twenty  years,  the  working  of  the  mine  cannot  be 
during  which  period  none  ran  to  the  resumed  so  as  to  foul  the  water  and 
land  of  such  lower  proprietor,  and  then  obstruct  the  flow.  Magor  v.  Chad- 
the  upper  proprietor  turned  the  water  wick,  11  Ad.  &  El.  ^71. 
BO  that  it  ran  again  upon  the  lower  pro-  1.  In  Taylor  r,  Hampton,  4  McCord 
prietoHs  land,  continuing  to  do  so  for  a  (S.  Car.)  91S;  17  Am.  Dec  7in,  vhichii 
time  less  than  the  prescriptive  period,  aleadingcase,  the  facta  wcreasfoilQin: 
It  was  held  that  auch  upper  proprietor  Genenl  Wade  Hampton,  the  defend- 
mlght  again  divert  it  upon  his  own  ant,  had  purchased  of  Mr.  Plnckiiej,in 
land,  without  becoming  liable  to  the  1S07,  115  acres  of  land foramill  pond, 
lower  proprietor.  the  dam  and  mill  lieing  in  full  open- 
In  Mowry  -a.  Sheldon,  1  R.  I.  369,  It  tlon,  which  continued  until  iSi4i  tbe 
was  held  that  the  proprietor  of  a  dam,  pond  flowed  the  land  of  the  plaintlf, 
who  represented  that  he  Intended  to  and  there  was  no  dispute  that  the  de- 
abandon  the  dam  for  mill  purposes,  fendant  had  a  right  to  use  the  6ow  u 
was  estopped  from  denying  that  such  servitude  by  prescription.  In  1S14,  a 
was  his  Intent,  as  against  another  who  new  mill  was  erected  by  the  defenduit 
had  been  influenced  by  his  representa-  above  the  place  where  the  old  ok 
tlons  to  build  a  dam  below,  which  stood,  and  upon  which  the  waterof  liic 
flowed  water  back  upon  the  one  above,  old  mill  flowed,  whereby  tix  lower 
The  facts  of  leaving  the  dam,  not  only  dam  was  cut  to  let  the  water  off,  and 
unoccupiedfor  a  length  of  lime,  but  so  its  use  as  a  mill  abandoned.  Thisdun 
injured  as  not  to  pond  water,  and  tak-  was,  however,  immediateir  npaind 
ing  a  gate  out  of  the  buik-head,  are  cal-  and  tbe  water  raised  occasionally  for 
culated  to  mislead  the  owner  below,  the  purposeof  flowing  rice,  but  In  the 
when  he  goes  on  and  erects  his  dam  In  main  the  former  flow  on  the  plainlilf'i 
the  belief  that  the  privltege  has  been  land  ceased  from  1814  to  1S13,  «■>*" 
abandoned.  the  lower  mill  was  torn  down  and  llie 
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of  an  intention  to  abandon  will  not  defeat  the  right  ■}  nor  will 
a  change  in  the  manner  of  exercising  the  right  have  this  effect,* 
save  where  the  change  amounts  to  a  discontinuance  of  the  right.' 
The  right  to  an  adverse  enjoyment  of  water  on  one  close,  issu- 
ing from  another,  acquired  by  prescription,  may  be  lost  by  unity 
of  possession.*  But  unity  of  possession  and  title  in  land  above 
and  below  on  a  watercourse,  does  not  extinguish  or  suspend  nat- 
ural rights  therein,  that  is,  rights  existing,  not  by  prescription,  but 
ex  jure  natura.^ 

npper  mill  was  rebuilt  in  the  tormer's  U  not  such  a  unit^   of  possession   is 

place,  the  water  being  agsin   pemiH-  will   cause  an  extinguUhment  of  the 

BentW  raised,  and  the  flow  resumed  over  easement.     Iviroej'  v.  Stocker,  L.  R., 

the  plaintiff's  land.  Af^er  a  learned  dis-  i  Ch.  396, 

cusiion  of  the  civil  and  comtnon  law  in  Nothing  of  absolute -necessity   to  a 

respect  to  the  extinguishment  of  servi-  building,  as  a  gutter  i'b  alieno  sato,  it 

tude.  it  was  held  that  the  act  of  the  extinguished   bj   unit;-  of   possession, 

partj  entitled  to  the  right  was  to  be  Phejsey  v.  Vicary,  16  M.  &  W.  484. 

taken  strongly   against  him,  and  that  So   in   Nicholas  u.  Chamberlin,   Cro. 

his  act  in  this  case  resulted  in  an  ei-  Jac.  Ill,  it  was  held  that  if  one  erects 

tJnguishment  of  the   right     Nott,    J.,  a  bouse  and  builds  a  conduit  thereto  in 

delivering  the  opinion  of  the  court  in  another  part  of  his   land,  and  convey* 

this  case,  and  distinguish  lag  between  water  by  pipes  to  the  house,  and  after- 

the  suspension  by  the  psrty,  and  that  ward  sella  the  house  with  the  appur- 

at  a  result  of  the  law  or  inevitable  ac-  tcnances,  excepting  the  land,  or  sella 

cident,   said:    "  When  a   right  Is  sus-  the  land  to  another,  reserving  to  him- 

pended  by  the  act  of  God,  as  by  the  self  the  house,  the  conduit  and  pipes 

drying  up  of  the  spring,  it  will  levire  pass  with  the  house,  because  it  is  neces- 

Bgain  if  the  spring  chance  to  flow.    But  sary  and  qitasi  appendHnt  thereto. 

If  it  be  suspended  bj  the  act  of  the  par-  S.  Hazard   11.    Robinson,    3    Mason 

ty,  as  by  building  a  house  or  a  wall,  It  (U.  S.)  373;  Johnson  v.  Jordan,  2  Met, 

would  not  be  restored  e-sen  though  the  (Mass.)  334;  37  Am.  Dec.  85. 

obstacle  should  be  removed  by  a  stroke  In  Surry  v.  Pigott,  Popham  170,  the 

from  KeBven."  facts  were  as  follows  :  A  was  possessed 

1.  Hale  -D.  Oldroyd,  14  M.  &  W.  7S9.  of  a  rectory  of  which  a  curtilage  was 

9.  See  tufra,   this   title,  Mnttnt   of  parcel.  From  time  immemorial  a  water- 

Jtigil.  ing  place   for    cattle   existed   in    said 

8.  Where  a  party  who  had  acquired  curtilage,   and    a    stream    had   flowed 

a  right  to  the  use  of  water  and  oper.  from  Milford  stream  through  a  piece  of 

ated  a  mill  with  a  small  wheel,  changed  land  called   the   hop  yard,  to   lill    the 

the  use  so  as  to  employ  a  larger  wheel  pond  at  the  watering  place.     A  after- 

and  a  greater  head  of  water,  which  he  ward  purchased  the  hop  yard  and  thus 

continued  to  do  long  enough  to  acquire  became  possessed  of  the  rectory  and 

*  right,  but  afterward  voluntarily  dis-  hop  yard  at  the  same   time.     He  then 

continued  the  use  of  the  Isrger  wheel  sold  the   hop  yard  to  B,  under  whose 

and  resumed  that  of  the  small  one,  it  title    the  defendants  entered  and  ob- 

was  held  that  this  amounted  to  an  aban-  structed  the  watercourse  by  erecting  a 

donment  of  the  right  to  the  increased  stone  dam  cross  it  within  the  limits  of 

head  of  water.     Drewett  v.  Sheard,  7  the   hop  yard.     It   was  held  that  the 

C.  &  P.  461;.  right  to  the  watercourse  was  not  ex- 

t.  3  Kent's  Com.  ( 13th  ed.)  449;  Man-  tinguiahed  by  the  unity  of  possession ; 

ningt>.  Smith,  6Conn.  289;  Hazard  V.  and  that  the  plaintiS  was  entitled   to 

Robinson,  3  Mason  (U.  S.)  173,  recoverfortheobstruction,  Whitlocke, 

But  if  the  title  to  the  easement  is  J.,  said  :  "  That  a  way  or  common  shall 

not  as  extensive  as  the  title  to  the  land  be  extinguished,  because  they  are  part 

charged,  where  the  same  person  is  the  of  the  profits  of  the  land ;  and  the  same 

owner  of  the  land,  and  bound  to  supply  law  is  of  fishings  also ;  but  in   our  case, 

water,  and  is  also  one  of  the  persons  the    watercourse    doth    not   begin  by 

for  whose  benefit  it  is  supplied,  there  consent  of  parties  nor  by  prescription, 
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7.  RlQHTi  AOQTUBXS  BT  £zFUM  LoiOxmsTt—l.  In  eeianL- 
Rights  in  watercourses  may  be  modified,  restricted,  or  enlarged, 
by  grant  or  reservation,  in  a  deed  conveying  the  land  to  which 
such  rights  are  incident,  or  by  special  contract  and  covenant.  The 
rights  of  riparian  proprietors  in  the  waters  of  a  stream  over  their 
lands  exist  ex  jure  natura,  as  incident  to  the  ownership  of  land 
annexed  to  and  considered  part  and  parcel  of  it,^  and  consequently 
may  pass  as  appurtenant  to  the  land  when  conveyed,*  Rights  in 
watercourses  are  not  necessarily  appurtenant  to  the  land,  but  they 
maybe  severed  therefrom  and  be  made  distinct  subjects  of  grant* 
or  reservation.* 

8.  Faiol  A^eement — LioenH. — No  easement  or  permanent  right 
in  land  can  be  acquired  by  parol  agreement,  and  rights  in 
watercourses,  as  such,  cannot  be  acquired  except  by  deed.*  Never- 

but  exjurt  natura,  and  therefore  shmll  right  >■  Incident  thereto  I*  iubordlnttc 

not  be  cxttnguiibed  bj  unity  of  posses-  to  the  right*  granted  to  the  occapinl 

■ion."     See    Hazard    v.    Robinson,   3  of  the  land  above  tl,  and  if  hisiucceuoi 

Mason  (U.  S.)  373.  in  lntere«t  claims  a nj  righU  in  tlie  cob- 

i.  See   ttifra,    this   title,   Riparian  tract,  he  cannot  claim  an/  right  incoo- 

Eights.  sistent  therewith.    Alham bra  Addition 

3.  Vermont  Cent.  R.  Co.  -d.  Hills,  33  Water  Co.  i>.  MavberrT,  88  Cal.  6S. 
Vt.  681  \  Hoskins  V.  Brawn,  76  Me.  68 ;  4.  Allen  v.  Scott.  11   Pick.  (Hut.) 
Nltzell  ».  Paachall,  3  Rawle  (Pa.)  76:  25;  ja  Am.  Dec.  138;  Pettee  v.  Haw(», 
Huntin^on  v.  Asher,  96  N.  Y.  604;  48  13  Pick.  (Mass.)  333 ;  Everett  v.  Dock- 
Am.  Rep.  651,  ery,  7  Jones  (N.  Car.)  390;  Moultoo  0. 

B.Gould    V.   Stafford,  91    Cal.    \it;  Traftan,  64  Me,  316;  PennnjlvuiU  R. 

Alta  Land,  etc.,   Co.   v.   Hancock,  85  Co. 'a  Appeal,  13^  Pa.  St.  iSoiCochcto 

Cal.  1 19;  ao  Am.  St.  Rep.  117 ;  Alham-  Mfg.  Co.  v.  Whittler,  10  N.  H.  30J, 

bra  Addition  Water  Co.  i>.  Mayberry,  In  Burr  v.  Milts,  3i  Wend.  (N.  Y.) 

88  Cal.  69.  390.  it  was  held  that  ■  clauw  in  a  dted 

A  reservation  of  a  right  to  take  water  which  "Provided,  nevertheleu,  that 
through  pipes  from  a  spring,  and  to  nothing  above  mentioned  shall  be  con- 
enter  for  repairs  on  payment  of  dam-  strued  as  to  injure  the  privileges  here- 
ages  therefor,  is  good,  and  assignable  tofore  enjoyed  with  regard  to  ninag 
without  being  attached  to  any  particu-  water  for  the  l>eneBt  of  my  uvmill 
lar  estate,  or  limited  In  the  place  or  where  it  now  stands,  or  otiien.  If 
manner  of  use.  Goodrich  v.  Burbank,  erected  at  or  near  the  same  p'sCi' 
13  Allen  (Mass.)  459;  90  Am.  Dec.  161.  should  be  cbnstrued  as   a  reurvition 

Where  a  company  owned  a  portion  commenaursie  with  the  grant«r'icsutc 

of  the  lota  abutting  on  a  dam,  and  also  In  the  whole  premises  previoui  to  tbe 

the  controlling   interest   in  the   water  conveyance,  and  was  not  limited  to  !>!• 

power,  but  WHS  not  the  owner  of  any  own  life. 

mill  or  machinery  which  was  propelled  Where  one  owned  land  on  one  ^ 

by  water  taken  from  the  dam,  under  a  of  a  stream,  together  with  the  ixd  of 

foreclosure  of  a  mechanic's  lien  against  the  stream,  and  conveyed  it  to  looditr 

the  company,  a  decree  was  made  for  owning  land  adjoining  the  stream  01 

the  sale  of  its  lots,  and  also  of  its  inter-  the  other  side,  and  the  land  under  tl" 

est  in  the  dam  and  the  water  power,  not  water  to  the  middle  of  Ihe  slreini,  re- 

as  appurtenant  to  the  lots, but  as  sep-  servine  tohlmself  the  righttopnlidun 

arate  property.      Clark   v.   Brown,  70  on  boUi  sides  or  shores  of  the  drcami 

Iowa  139.  he  should  think  necessary,  the  jm** 

KlKhM  of  OrantOT  Inelduit  to  Land  were  entitled  to  equal  partlcipiiio>  un 

BnbfWliieiitly  Aeinlred.— If,  alter  mak-  the  use  of  the  water,  notwittiiundlnf 

Ing  a  contract  for  division  of  Ihe  flow  the   reservation.     Caae    v.    Hiight.  3 

of  a  stream,  a  riparian  owner,  or  his  Wend.  (N.  Y.)  631. 

auccessor  in  Interest,  acquires  title  to  8.  See  Frauds,  Statctbof, •»'■*' 

other  land  below  on  the  stream,   his  pp.  666-£67.     In  addition  to  Ibe  c**<* 
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theless,  a  mere  authority  by  parol  license  to  exercise  certain  tem- 
porary privileges  in  watercourses  will,  until  revoked,  justify  acts 
m  pursuance  thereof.'    Although  a  parol  agreement  permitting  a 

there  cited,  the  follovjne  mttj  be  been  washed  awaj,Bnd  that  he  nat  re- 
given  :  HewUns  v.  Sblppam,  5  B.  &  C.  spoDsible  in  damages  for  the  overflow 
1.  C.  L.  307;  Cagle  V.  Parker,    caused  bj  the  new  dar 


97  N.  Car.  171 ;  Wbetnan  v,  Lucksing-  1.  FentiniBn  v.  Smith,  4  East   107- 

er,  84   N.  V.   31;  38   Am.    Rep.   479;  Hewlins  v.  Shippan,  5  B.  &  C.2JI;  11 

Tanner    v.    Volentlne,     75     111.    624;  E.C.  L.  207;  MEUerdTi.ReevcB,  i  Mich, 

Brown  v.  Woodwonh,  5  Barb.  (N.  Y.)  107;  PursellT'.  Stover,  no  Pa.  St.  45; 

5^0;     Stevens     v.     Stevens,    11    Met.  Selden  v.  Delaware,  etc.,  Canal  Co.,  19 

(Mass.}  151 ;  45   Am.  Dec.  103;  Cook  N.   Y.   634;   Bell   v.   Elliott,  5  Blackf. 

V.    Stearns,    11    Maes.    533;    Hines  v.  (Ind.)  113. 

Tarrett,  36   S.  Car.   4S9;  Banghart   v.  An  easement  is  a  liberty,  privilege,  or 

Flummerfelt,  43  N.  J.  L.  28.  advantage  in  land   without  profit,  and 

Uo*iis«     Bnpplamsntad    by     Ohartar  existing  distinct  from  the    ownership 

BlSht. — In   Raritan  Water  Power  Co.  of  the  soil,  and  must  be  founded  upon  a 

V.  Veghte,  31  N.  I.  Eq.  ^br,  ovtrruling  deedor  writing,  or  upon  a  prescription 

19  N.J.  Eq.  143,  it  was  held  that  where  which  supposes  one.     It  is  a  permanent 

a  charter  of  a  water  power  com pan^-  Interest  In  another's  land  with  a  right  to 

gave  it  a  right  to  divert  the  water  of  a  enjoy  it  without  obstruction.  A  license, 

certain  river  upon  the  written  consent  on  the  other  hand,  is  a  bare  authoritj 

or    permission    of   tho«e    owning   the  to  do  a  certain  act  or  series  of  acts  upon 

lands  and  water  privileges,  such  written  another's  land,  without  possessing  any 

consent  obtained  alter  the  act,  with  the  estate  therein,  and.  It  being  founded  on 

assistance  of  (he  act,   operating    as  a  personal  confidence.  It  Is  not  assignable, 

substitute  of  the  common-law  method,  and  it  is  defeated,   if  the  owner  of  the 

had  the  effect  of  granting  to  the  owner  land  who  gives  the  license  transfers  hia 

a  legal  right  to  divert  the  stream.  title  to  another,  or  if  either  party  die*. 

tmni    indMiM     BOMUnc     BMd.  —  3  Kent's  Com.  (13th  ed.)  453.     See  also 

■Where,  after  the  execution  of  a  deed  Hazelton  v.  Putnam,  3  Finney  (Wis.) 

conveying  a  right  of  watercourse  by  107;  54  Am.  Dec.  i;S;   Thompson  v. 

coarses  and   distances,  a  parol  agree-  Gregory,  4  Johns.  (N.  Y.)  81;   4  Am. 

ment   was  made,  altering  such   route  Dec.   35^;   Mumford   v.   Whitney,    15 

for  the  accommodation  of  the  parties,  Wend.  (N.  Y.)  380 ;  30  Am.  Dec.  60. 

and  carried  into  effect,  it  was  held  that  Oontraet  OoaTsylnK  Mo  tnt«rart  la  tM 

parol  evidence  of  such  an  agreement  Land. — In    Hamilton,   etc.,     Hvdraulic 

could  be  given.     Le  Fevrc  t>.  Le  Fevre,  Co.  v.  Cincinnati,  etc.,  R.  Co-.'uq  Ohio 

4  S.  ft  R.  (Pa.)  141 ;  8  Am.  Dec.  696.  St.  341,  it  was  held  that  an  agreement 

InStevei»K.Stevens,iiMet.(Mass.)  between   the   owner    of    an    artificial 

351 ;  45  Am.  Dec.  103,  it  was  held  that  watercourse  and   a  railway   company, 

the  defendant  waa  not  liable  for  dam-  whereby  the  former  cpnsented  that  the 

ages  caused  by  a  dam  which  be  had  latter,  in  the  construction  of  Its  road, 

erected  In  pursuance  of  a  license  before  might  fill  the  channel  and  divert  the 

It  was  countermanded,  but  that  he  was  water  into  a  new  channel  on  Its  own 

liable  for  building  a  new  dam,  and  re-  land.  In  consideration  that  the  railroad 

palringthe  old  one,after  the  revocation,  company  would  open  the  old  channel 

Brnasillnff  AoqnlnA  Vigbt.  —  In  Car-  and  restore  the  water  thereto  whenever 

ter  V.  Page,  8   Ired.  (N.  Car.)  190,  It  requested,  was  not  a  contract  foran  in- 

was  held  that   the   license   to   turn   a  tereat  In  landwithin  themeanlngof  the 

stream  upon  the  land  of  the  lessee  was  Statute  of  Frauds. 

noauthority  to  stop  that,  at  the  lessor's  In  Corning  v.  Troy  Iron,   etc.,  Fac- 

pleaanre,  and  turn  another  In  Its  stead,  tory,  34Barb.(N.  Y.)  485,  It  was  held 

In  Farmer  v.  McDonald,  59  Ga.  509,  that  the  owner  ofa  water  privilege  on 

a   parol   license   to   overflow   land   by  a  stream,  who  consented  to  the  erec- 

adding  eighteen  laches  to  the  height  tion  of  expensive  machinery  for   the 

ofa  dam  twelve  feet  high,  was  held  not  diversion  of  the  water  by  an  owner  on 

toentitle  the  licensee  of  the  easement  to  Uie  same  side  above  him,   but  subae- 

erect  a  new  dam  sixteen  feet,  eleven  quently  purchased  the  lands  opposite 

Inches    high,  after  the   old  dam   had  the    said    machinery,  might    demand 
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party  to  erect  a  dam  for  a  permanent  purpose,  is  void  under  the 
Statute  of  Frauds,'  stilt  it  will  be  a  good  defense  to  an  action 
for  Sowing  land,^  evidence  that  the  diversion  complained  of 
was  made  by  virtue  of  a  parol  agreement  between  the  plaintiff  and 
the  defendant,  is  admissible  in  mitigation  of  damages,  and  lor 
the  purpose  of  showing  that  the  defendant  was  not  a  trespasser 
ab  initio  in  continuing  the  diversion  after  the  countermand  of  his 
authority  by  the  plaintiff.'  But  a  license  to  build  a  dam  and 
overflow  lands  will  not  justify  an  injury  resulting  from  the  unskiU- 
ful  building  and  operation  of  the  dam,* 

A  release,  not  under  seal,  by  an  owner  of  lands  flowed,  of  all 
claims  for  pecuniary  damages  therefor,  binds  him  personally;* 
but  it  does  not  bind  the  land  nor  estop  subsequent  grantees 
thereof  from  recovering  damages  for  injuries  in  the  future.* 

legtomtlon  of  the  stieam  to  it*  nntunl  Mfg.  Co.,  34  Conn.  539,  ao  uMcknowl- 

chaonel.  edged    and   unrecorded   cootrict  wu 

LofEtnt. — In  Rhode!  V.  Ottt,  33  Ala.  held  to  be  admiulble  for  theparpoKor 

578;  73  Am.  Dec.  43^  It  was  held  that  showing  a  licenM  to  erect  and  muo- 

a   grant    of   the   privilege  of   floating  tain  a  dam. 

tparfl   down  a  private  stream,  not  in-  C  Brown  v.   Bowcn,  30  M.  Y.  519; 

volving  the  holding  or  occupation  of  86  Am.  Dec.  406;  Setden  f.  Deliwtre, 

land,  was  a  mere  licenie  and  not  a  con-  etc.,  Canal  Co.,  39  N.  Y.  634. 

tract  within  the  Statute  of  Frauds.  B.  Cobb   v.  Fisher,   I3i  Msm.  ip; 

I.  Mumford  v.  Whitnej,   ij   Wend.  Seymour    v.   Carter,   3   Met.  (Mim.) 

(N.  Y.)  380;  30  Am.   Dec.  60;  Brawn  530;     Smith     v.   Gouldtng,   6   Cush. 

V.  Woodworth,  5   Barb.  (N.   Y.)  550;  (Maw.)  154. 

Houghtallng  u.  Houghtallng,  5  Barb.  An  agreement  not  to  claim  dimigci 

(N.  Y.)379.  for  flowing  one's  land,  if  ttteotherputj 

S.  Crosby  I'.  Wadsworth,6  East  60a;  will  erect  a  dam  and  mill,  is  not  Die 

Woodbury  v.  Parshley,  7  N.  H.  337;  conferring  of   any  right,   intemt,  « 

36  Am.  Dec.  739;   Hines  v.  Jarrett,  36  easement  In  land,  but  la  only  *  wsim 

S.  Car.  4S0;  French  v.  Owen,  3   Wis.  of  a  claim  for  pecuniary  damage*  uid 

350;    Hazelton   v.   Futnam,  3   Chand.  need    not   be    in    writing.    SidIUi  >. 

(Wis.)  117;  S4  Am.  Dec.  158;  Mlllerd  Gouldlng,  6  Cush.  (Maas.)  15*;  Short 

v.  Reeves,  1  Mich.  107.  v.  Woodward,  13  Gray  <Masi.]8& 

S.  Addison   V.  Hack,    a   Gill   (Md.)  Vadn  lUU  Aot*.— The  rlgbt  to  flaw 

311 ;  41  Am.  Dec.  431.  the  lands  of  another.  In  order  to  rtite 

In  Johnson  v.  I^wfs,   i3Conn.303;  water  aufScient  to  carry  amill.ltgiTCS 

J 3  Am.  Dec.  405,  which  was  an  action  by  necessary  implication  in  the  iltbitc 

or  the  obstruction  of  a  watercourse,  regulating    rules,   and   tbertforc  DKd 

the  defendant   proved  that  the  party  not  be  proved  by  writing.    Clement  v. 

under  whom  the  plaintiff  claimed  was  Durgln,   j    Me.  9;    Benedict  v.  Fir- 

frequently  present  during  the  erection  menter,  13  Gray  (Maaa.)  36. 

of  the  dam  causing  the  injury,  and  did  B.  Cobb  v.  Fisher,   131    Mass.  [69; 

not  object  to  it  or  forbid   iu  erection.  Fitch  ii.  Seymour,  9  Met.  [  Mass. )  4^1  < 

and  even  expressed  the  opinion  that  It  Stevens   v.  Stevens,  ii    Met.  (AU«-) 

would  be  beneficial  to   his  mill,  also,  351 ;  4c  Am.  Dec.  303. 

that  the  plaintilT  had  said  that  he  was  In  Craig  v.  Lewie,    no   Mu>-  ]??< 

■atisfied  with  the  manner  In  which  the  where  the  owner  of  land  wbidi  '"> 

defendant  used  the  water.     It  was  held  flowed  by  a  dam  gave  to  the  oirner  d 

that   these  facts   did  not  amount  to  a  the  dam  a  writing,  not  under  sesli  'i* 

license  to  erect  the  dam,  but  at  most  which  he  acknowledged  the  receipt  of 

only  evidence  of  such  license,  and  that  full  payment  for  all  duea  or  denuHU 

it  waa  proper  for  the  court,  on  such  evi-  for  damage  to  the  land  by  flowlog,  ■>»' 

dence,  to  leave  it  for  the  jury  to  say  dischar^^  the  owner  of  the  dsm  from 

whether  there  was  in  fact  such  a  license,  all   liability  for  any   flowage,  u"^  '" 

In  Occum  Co.  v.  A.  &  W.  Sprague  afterward  conveyed  the  land  by  a  dnd 
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A  parol  license  is  not  assignable,  but  when  unexecuted  it  is  revo- 
cable at  the  pleasure  of  the  licensor.*  But  there  is  considerable 
conflict  of  authority  as  ,to  the  revocability  of  a  parol  license  to 
build  a  dam  or  to  flow  land  where  the  dam  has  been  erected,  or 
where  money  has  been  expended  otherwise  in  the  execution  of 
the  license.  Numerous  cases,  notably  in  those  states  where  the 
distinction  in  courts  of  law  and  equity  does  not  exist,  hold  that 
parol  licenses  are  irrevocable,  where  they  have  been,  in  good  faith, 
executed  by  the  expenditure  of  money,  and  this  upon  the 
ground  of  equitable  estoppel;*  and  that  a  court  of  equity  will 

,in  which  he  covenHnted  that  ft  was  free  Iowa  114;  85  Am,  Dec.  ^46 ;  Snowdea 

from  incumbrances  except  the  right  of  v.  Wilas,  19  Inil.  10;  81  Am.  Dec.  yjo; 

Sowage,  but  did   not   admit  sjiy  such  Stephens  v.  BensoD,  I9lnd.  369;  Lane 

right,  it  was  held  that  his  grantee  was  fi.Miller,  27  Ind.  534;  School   DUtrict 

not    estopped    to   claim    damages    for  v.  Lindsaj,  47  Mo.  App.  134  ;  Maxwell 

flowing  y>j  the  dam  subsequent  to  the  v.  Baj  Citr  Bridge  Co.,  41  Mich.  467; 

convejanee.  Lee  f.  McLeod,  12  Nev.  180;  Rarfian 

1.  Curtis  V.  La  Grande  Water  Co.,  Water  Power  Co.  v.  Veghte,  ai   N.  J. 

ao  Or^on   34;  Beidetman  ti.  Foulk,  5  Eq.  463,  reverting  Veghte  v.  Rarltan 

Watts  (Pa.)  308;  Dark  t>.  Johnston,  S5  Water   Power  Co.,  19  K.J.    Eq.   (43; 

Pa,  St,  164;  93  Am.  Dec  731;  Snow-  Swartz  v.  Swarts,   4  Pa.  St.  353;   45 

den  V.  Wllas,  19  Ind.  10;  81  Am.  Dec.  Am.  Dec.  697;  Lacy  v.  Ameit  33  Pa. 

370.  St.   169;  Rerick  v.  Kern,  14  S.  &  R. 

In  Cheever    v.    Pearson,    16    Kck.  (Pa.}i67;  16  A(n.Dec,497;01mstead  v. 

(Mass.)   166,    Shaw,   C.  J.,  making  a  Abbott,  61  Vt,  380;  Hall  v.  Chaflee,  13 

distinction  between  an  execntorr  and  Vt.  150. 

executed  license,  said:  "A  license  In  Rerick  ■:■.  Kern,  14  S.  &  R,  (Pa.) 
which  Is  an  authority  to  do  some  267;  16  Am.  Dec.  407,  whlcli  is  a  lead- 
one  act,  or  series  of  acts,  on  the  Ing  case  in  favor  of  this  view,  the  facts 
land  of  another,  without  passing  any  were  as  follows:  The  plaintiff,  in  conse- 
estate  into  the  land,  ts.  In  its  nature,  quence  of  the  permission  of  the  defend- 
counterntandable.  Still  the  distinction  ant  to  divert  the  water  of  a  stream, 
between  license  executed  and  a  It-  built  a  milt  to  be  operated  by  the  water 
cenie  executory,  is  obvious  and  well  so  diverted;  no  deed  was  executed,  nor 
founded  in  law.  To  say  that  an  execut-  was  any  consideration  given  subsequent 
ed  license  cannot  be  revoked,  is  say-  to  the  erection  of  the  mill.  The  de- 
Ing,  only  in  other  words,  that  an  act  fendant,  the  licensor,  diverted  the 
lawful  when  it  was  done.  In  virtue  of  watercourse  which  resulted  In  a  loss  to 
the  license  and  permission  ol  the  own-  the  plaintiff  of  his  mill,  whereupon 
er  of  the  land,  cannot  be  rendered  un-  he  brought  an  action  on  the  case  for 
lawful  by  a  subsequent  revocation  of  damages.  It  was  held  that  the  licensee 
such  authority,  and  a  license  which  going  to  the  expense  of  erecting  his 
legalizes  the  act  itself,  renders  lawful  mill  in  consequence,  the  parol  license, 
also  Its  incidents  and  necessary  con-  although  without  consideration,  could 
sequences.  But  were  it  extended  not  be  revoked  at  the  pleasure  of  the 
further.  It  would  be  a  right  to  use  the  licensee,  and  that  he  was  liable  for  in- 
land of  another  without  his  consent,  jury  resulting  from  the  diversion  by 
which  is  an  intereat  In  the  lands."  him.     Gibson,  J.,  said:  "The   defense 

InBassv. Roanoke  Nav-ietCiCo.,  Ill  in  this  case  Is  put  on  other  ground,  it 

N.  Car.  439,  It  was  held  that  a  license  tieing  contended  that  a  mere  license  is 

to  erect  a  bridge  over  a  canal  could  be  revocable,  under  all  circumstances,  and 

revoked,  and  that  when  revoked  the  li-  at  any  time.  But  a  license  may  become 

censor  had  aright  to  remove  the  bridge  an  agreement  on  valuable  considera- 

wtthout  paying    compensation  to  the  tion,  as   where  the    enjoyment  of   it 

owner.  must  necessarily  be  preceded  by   the 

9.  Bryan  v.  Collier,  3   Kelly  (Ga,)  expenditure  of  money;  and  where  the 

8a ;  WickcTsharo  v.  Orr,  g  Iowa  353;  74  grantee  has  made  improvements  or  in- 

Am.  Dec.  348:  Beatty  v.  Gregory,  17  vested  capital  In  consequence  of  It,  he 
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grant  relief  as  in  other  cases  of  part  performance  of  parol  con- 
tracts for  the  sale  of  interests  in  lands.'  Yet,  there  is  considerable 
authority  to  the  contrary,  it  being  well  settled  in  some  states  that 
a  parol  license  to  flow  land  is  revocable  under  all  circumstances.* 


is  a  direct   encouragement  to  expend  not  affect  the  right  of  the  proprieton 

money,  and  it  would  be  against  all  con-  to  the  heed  of  water  thu«  raised  and 

science  to  annul  it  as  soon  at  the  ben-  appropriated. 

efit  expected  from   the  expenditure  i«        There  are  Bcveral  earlr  English  caees 

b^inning  to  be  perceived."  wMch  are  relied  upon  in  support  of  tbe 

In  Curtis  V.  La  Grande  Water  Co.,  doctrine  that  there  are  certain  licenws 

ao  Oregon  3+,  Lord,  J.,  said:  "An«e-  which   are  irrevocable.     See  Webb  f. 

cuted  licenae   Is   treated   like   a  parol  Paternoster,  pHlraeryi;  Wood  o.  Lake^ 

agreement  in  equity.     It  will  not  allow  I  Sayer  3 ;  Tajlor  v.  Waten,  7  Taunt 

the  statute  to  be  used  as  a  cover  for  374. 

fraud.     It  will  not  permit  advantage  to        The  case  of  Winter  v.  Brockwell,  S 

be  taken  of  tbe  form  of  the  conaent,  East  308,  which   haa  been  frequentlv 

although    not    within   the   Statute   of  cited  and  relied  upon  both  in  SagUnd 

Frauds,    after    large    expenditures    of  and   In   the    UniUd  Slatei.  is  £stin- 

money  or  labor  have  been  Invested  in  guished   In   An^ll   on    Watercoursa 

permanentlmprovemcntaupontheland,  (7th  ed-),  ^  313,  where  a  clear  distJoc- 

in  good  faith,  upon  the  reliance  reposed  tlon    between     this    and    other    Eng- 

In    such    consent.    To    allow    one   to  liih  cases  Is  explained.     This  case  in- 

revoke  his  consent  when  it  was  given,  volved  the  right  to  light  which  it  wai 

or  had  tbe  effect  to  inBuence  the  con-  said  was  to  be  distinguished  from  the 

duct  of  another  and  cause  him  to  make  right  of  the  water  of  a  natural  stream 

large  investments,  would  operate  as  a  In  that  the  right  to  light  conveys  do 

fraud,  and  warrant  the  Interference  of  interest  In  the  land,  while  the  right  in 

auity  to  prevent  it,  under  the  doctrine  the  respect  of  a  natural  waterconne  it 

equitable  estoppel.     The  ground  of  a  part  of  the  freehold.     And  it  U  cer- 

the  jurisdiction  is  to  prevent  injustice  talnly  the  weight  of  authority  in  Eog- 

or  fraud."  llsh  common-law  courts  that  no  r^ht 

In  Short  V.  Tajlor,  3  Eq.  Cas.  Abr.  to   exercise  a   continuing  privUegc  in 

533,   pt.   3,  where  one  atood    by  and  the  land  of  another  can  be  given  by  s 

into 
bitte  , 

it  law,  the  defendant,  on  application  to  Smith, 

the  court  of  chancery,  obtained  an  In-  pam,  c  B, 
junction.  1.  Wyi 

In  Clark  V.  Glidden,  60   Vt.  703,  it  Ara.Dec.  igojCook  ».  Pridgen.itGs. 

was  held  that  a  parol  lease  to  lay  an  331;  I3  Am.  Rep.  58a;  RIckerv.KellT, 

aqueduct  lo  a  spring  of  water  on  one's  i  Me.  117;  10  Am.  Dec.   38;  Olmtteid 

land,  was  irrevocable  during  the  exist-  v.  Abbott,  61  Vt.   381;  Adams  v.  Pst- 

ence  of  the  aqueduct,  and  that  a  court  rick,  30  Vt  516. 

of  equity  would  protect  the  licensee  in  1.  Foot  f.  New  Haven,  etc.,  Co^  13 
the  use  of  the  aqueduct,  and  continue  Conn.  314;  Rugglcs  v,  Lesun,  34Plck. 
an  Injunction  restraining  the  owner  of  (Mass.)  187;  Wood  v.  Edea,  a  Allen 
the  spring  from  Interfering  with  tbe  (Mass.)  578;  Cook  v.  Stearns,  11  Man. 
aqueduct  until  its  decay.  See  also  537;  StevensD.SteTens,!!  Mct.(Ms(i.) 
Allen  V.  Fiske,  43  Vt  463.  351 ;  4s  Am.  Dec-  303;Selden«.  Deta- 
in Blanchard  u.  Baker,  8  Me.  353;  13  ware,  etc,  Canal  Co.,  39  N.  Y.  639; 
Am.  Dec.  J04,  where  the  proprietora  Carter  r.  Harlan,  6  Md.  30;  ScWens- 
of  a  mill  privilege  and  part  of  a  river  parger  v.  Spear,  17  Me-  133 ;  35  An- 
obtained  a  license  from  the  owners  of  Dec.  334;  Trammell  v.  Trammell,  n 
tbe  opposite  land  to  extend  their  dam  Rich.  (S.  Car.)  471;  Fircr  v.  Wsmt, 
across  the  stream  and  join  It  to  his  19  Wis.  ^11 ;  Foster  v.  Browning,4K. 
own  land,  until  he  should  want  the  I.  47;  67  Am.  Dec.  505.  ScealsoMui- 
privilege  on  his  side  of  the  stream  for  dock  v.  Prospect  Park,  etc.,  R.  Co,?! 
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By  the  later  decisions,  the  doctrine  that  an  executed  license  is 
irrevocable,  is  confined  to  those  licenses  which,  when  executed, 
pass  no  estate  or  interest  in  the  land,  and  such  as  arc  given  for  a 
valuable  consideration.*  In  New  York,  although  it  is  distinctly 
held  that  a  mere  license  is  revocable,  even  after  the  expenditure 
of  money  by  the  licensee  on  the  faith  of  his  license,  where  such  a 
license  partakes  of  the  character  of  a  grant,  and  is  a  complete  and 
sufficient  contract,  founded  not  only  upon  a  valuable  considera' 
tion,but  defined  by  satisfactory  proof  accompanied  by  acts  of  part 
performance  unequivocally  referable  to  the  ^reement,  a  court  of 
equity  will  compel  specific  performance* 

N.  Y.  579;  Woodward  v.  Seely,  11  III.  dent  to  a  valid  grant,  and  it  fs,  therefore, 

157;   i;o  Am.  Dec.  445.  revocable.   SeealtoMorte  v. Copeland, 

Id  j^tv/  Hamftliire,  the  early  caaeB  i  Gi»j  (Mais.)  303,  where  the  owner 

held  that  where  a  license  waa  gfiven  10  of  a  mill  privilege  had  ^ven  the  owner 

enter  upon  Ibe  lands  and  do  acts  which  of  lands  flowed  therebj  an  oral  license 

involvMl  an  expenditure  of  monej,  and  to  erect  a  dam  on  the  land  of  the  lessee, 

the  license  became  executed  bjr  the  ex-  and  also  to  dig  a  ditch  acrots  the  land 

penditurc  incurred,  it  was  either  irrev-  of  the  lessor,  and  to  drain  the  water  off 

ocable,  or  could  not  be   revoked  with-  a  part  of  the  lessee's  land,  It  wa«  held 

out  a  remuneration,  on  the  ground  that  that  the  lessor  could  revoke  the  license 

a  revocation  under  such  circumstance*  to  dig  the  ditch  even  after  the  explra- 

irithout  remuneration  would  be  fraud-  tion  of  twentj  years,  bnt  could  not  re> 

ulent  aod  unconscionable.     See  Harris  voke  the  license  to  btilld  the  dam. 

V.  Gillingham,  6  K.  H.q;   33  Am.  Dec.  InCnrtii  i>.  Noonan.io  Allen  (Mass.) 

701;  Wcradburv  «.  Parshley,  ;  N.   H.  406,  this  principle  seems  to  have  been 

337;  >6  Am.  Dec    739;  Carleton  v.  applied  to  an  executed  license,  giving 

Redington,3i  N.  H.  191.  But  later  cases,  a  right  to  commit  an  act  upon  the  estate 

however,  susUin  the  doctrine  that  a  II-  of  a  third  person.     It  was  held  that  If 


I,  revocable  so  far  a*    the  owner  of  land  to  which  w*ter  w 
it  remains  unexecuted,  or  so  far  as  anv    brought  through  an  aqueduct  conveyed 
future   enjoyment  of   the  easement  is     a  portion  of  the  same,  with  a  right  to 


N.  H.  505 ;  Marston  v.  Gale,  34  N.  H.  Isea  by  a  pipe  from  the  aqueduct  on  his 
176;  Cowlet  V.  Kidder,  14  N.  H.  364  ;  land,  and  afterward  the  owner  con- 
57  Am.  Dec  287 ;  Batchelder  v.  Hib-     sented  that  his  grantee  might  Uke  the 


bard,  jS  N.  H.  269.  vrater  to  which  he  was  entitled  from 

1.  Gould  on  Waters  (adcd.),  J  313  ;  the  aqueduct  at  a  point  above  the  grant- 

Clute  V.  Carr,  30  Wis.  561 ;    Liggins  v.  or's  land,  he  could  not  withdraw  such 

It^e,  7  Bing.  681 ;   3o   E.  C.  LT  387  ;  consent  after  it  had  been  acted  upon, 

Raritan  Water  Power  Co.  v.  VeghCe,  and  would  be  liable   in   damages   for 

It  N.  J.  £q.  463,  Twvtrtiag  19  N.J.  Eq.  catting  off  a  pipe  laid  by  thegrantorln 

14] ;   Clark   v.   GUdden,  60   Vt.   703 ;  pursuance  of  such  consent. 

Snowden  v.  Wilai,  19  Ind.  10;  81  Am.  i.  Wiseman  v.  Lucksinger  84  N.  Y. 

—      ...    ._-■..     ,  ..    ..  - ;   Wolfi  II.  Froet,  4  Sandf.  Ch.  (N. 


31;   WoIB 

v.)  77; 


Mumford    v.    Whitney, 
Wend.(N.  Y.)  380;  30  Am.  Dec.6ol 
Miller  V.  Auburn,  etc.,  R.  Co.,  6  Hill 
In  Wood  V.  Leadbitter,  33  M.  &  W.     (N.  Y.)  61 ;  Selden  f.  Delaware,  etc^ 

■  "  ■  ■  ■  ■■    t  a  license  by  parol.    Canal  Co.,  ao  N.  ' 

,nt,  is  e<  irrevocable  Prospect  Park, etc 
I,  provided  only  that  Jamieson  v.  Miller  ,^  -  . 
Ute  grant  Is  not  capable  of  being  made  355;  Ecker«>n  v.  Crippen,  no  N.  Y. 
by  parol;  but  where  tberels  a  license  by  5^51  Babcock  it.  Utter,  i  Abb.  App. 
parol  coupled  with  aparol  grant  of  some-  Dec.  (N.  Y.)  37.  See  alsoCroadale  v. 
thing  wblcb  is  incapable  of  lieing  grant-  Lanigan,  119  N.  Y.604.  But  see  Green- 
ed otherwise  than  by  deed,  there  the  11-  wood  Lake,  etc.,  R.  Co.  v.  New  York, 
cense  It  a  roerellceDse;it  la  notaninci-  etc^  R.  Co.,  134  N.  Y.  435. 
38  C.  of  L.— 65  1Q2S 
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A  general  discussion  of  this  subject  will  be  found  elsewhere  in 
this  work.* 

3.  Grant  and  BeMrrfttion.—The  grantor  in  a  conveyance  of  land 
may  reserve  the  sole  and  exclusive  right  in  the  watercourses 
thereon.*  An  easement  in  gross  is  never  presumed  when  it  can 
be  construed  fairly  as  appurtenant  to  some  other  estate.'  The 
grant  of  a  mill,  or  of  land  with  a  mill  thereon,  carries  with  it  the 
water  power,  together  with  the  right  to  maintain  a  suitable  dam* 

In  Cronlchite  v.  Cronkhite,  94,  N.  Y.  mthtr  with  the  perpetual  right  wd«w 

313,   the    owners    of   adjoining    lands  from  the  pond  through  the  heidrace 

agreed    to   laj   down   pipes  upon   tbe  on  the  north  end  of  said  lots  and  nie 

Unda   of  one,  to    carry    water    from    a  Soo  square  inches  of  water,"  wai  held 

■pring  to  his  buildings  for  his  use,  and  to  create  an  easement  appurteninl  to 

Iron)   thence   to    the  buildings  of   the  Iheloli,  if  thewordsof  the  grantmeanl 

other  proprietor,  each  one  to  bear  one  that  the  water  was  to  bednwn  alBome 

half  the  expense  and  perform  half  the  point  on  the  north  line  of  tbe  siid  kiti, 

labor,    fn    consideration  o(    which  the  but,  if  construed  as  giving  the  graatce 

first  proprietor  agreed  that   the  latter  the  righttodraw  the  wateratanjpoini 

should  have  tbe  right  to  take  the  sur-  fn  the  race  without  regard  to  U)e  laB.it 

plus  water  from  tbe  spring  through  the  created  an  eatement  in  grosi.  a  neit 

pipes.     This  was   held   to   l>e   a   mere  personal  right.     Spenslcy  c.  VitcntiM, 

revocable    license.      Miller,   J.,    said  :  34  WU.  15+. 

"The  most  that  can   be  claimed  as  to  In  Banli  of  Britiah   Korth  America 

the  agreement  proved  is  that  it  wai  a  v.  Miller,  6  Fed.  Rep.  545.  it  was  held 

license    which    was   revocable  at   the  that  a  water  right  granted  in  grou  did 

pleasure   of    the   person   granting  the  not  become  technically  appurtenant  to 

same,  or  his  heirs  or  representatives,  land  and  a  mill  upon  and  for  which  il 

The  right  to  revoke  a  license,  which  was  subeequently  used  hy  the  gnntn 

does  not  partake  of  the  character  of  a  thereof;  but  where  such  water  power 

grant,  and   where   the   rights   are   not  was  taken  and  applied  to  run  a  miH 

affirmatively  and  detinitely  fixed   and  lielonging  to  the  owner  of  the  power, 

settled,  is  fully  established  by  the  au-  and    afterward,  while  the  water  was 

thorities.     Even  when  a  consideration  being  used  in  that  manner,  the  oinieT 

is  paid,  the  right  of  revocation  exists  conveyed   the  premises  by  metes  and 

where  the  terms  of  the  agreement  are  bounds  without  mentioning  the  water 

not  of  such  a  nature  as  to  make  out  a  right,    it    was    held     that    the   rigU 

valid   agreement   which  could  be   en-  might  pass  therewith  as  parcel  there- 

forced  In  equity.     Nor  does  the  fact  of  of,  if  such  appeared  to  be  the  inttntloa 

the  performance  of  the  agreement  ren-  of  the  parties. 

der  it  effectual   and  valid,  unless   the  <.  Hazard  v.  Robinson,  3  Mason  (U. 

acts  of  performance  are  so  clear,  defi-  S.)  373:  Mack  v.  Bensley,  63  Wit.  So; 

tilte,  and  certain  in  their  object  and  de-  Rackley  17.  Sprague,  17  Me.aSi ;  Slack- 

sign,  as  to  refer  exclusively  to  a  com-  pole  v.  Curtis,  32  Me.  3S3;  Dunklcc  v. 

plete  and  perfect  agreement,  of  which  Wilton  R.  Co.,  14  N.  H.  489;  Strickler 

they  are  a  part  execution."  v.  Todd,  10  S.  ft  R.  (Pa.)  63 ;  13  Am. 

1.  See  License,  vol.  13.  p.  550.  Dec.  649  ;  Babcock  v.  Utter,  1  KejM 

1.  Provost   V.  Calder,  3  Wend.  (N.  (N.    Y.)   418;    Wetmore   v.  White,  i 

Y.)  517;  French   v.  Carhart,   i   N.  Y.  Cai.  Gas.  (N.  Y.)  87;  2  Am.  Dec  313; 

06;  Vickerie  v.   Buswell,   13  Me.  3S9;  Burr  v.  Mills.  3i   Wend.  (N.  Y.)  vp'- 

Newmarket  Mfg.  Co.  v.  Pendergast,  14  Jackson  v.  Vermilyea,  6  Cow.  |N.  Y.) 

N.  H.  54.  677;Tabori..  Bradley,  18  N.Y.iij;7» 

A  grant  of  a  lot  across  which  a  mill  Am.    Dec    498 ;    Russell    v.  Scott,  9 

race  for  hydraulic  purposes  runs,  gives  Cow.  (N.  Y.)  179;  Lc  Roy  e.  Piatt,  ^ 

by  Implication  no  right  to  draw  water  Paige  [N.  Y.)  77;  Matteson  v.  Will«r, 

from  the  channel.     Fox  River  Flour,  11  R.  I.  545;  Washburn,  etc.,  Mtg.  Co. 

etc.,  Co.  V.  Kelley,  70  Wis,  287,  v.  Salisbury,  153  Mass.  346;  Tucker  r, 

a.   Washburne    on    Easemenla   (4th  Jewett,  11   Conn. 311;   Central  R.Co. 

«d.),  pp.  39-161.  V.  Valendne,  39  N.  J.  L.  561.  See  abo 

A  grant  of  certain  lots  of  land, "  to-  Mills,  vol.  15,  p.  494. 


)v  Google 


UgU.  A«q<lnd  by  WA  TERCO  URSES. 

And  the  grant  of  a  mill  privilege  will  operate  to  convey  thejand  oc- 
cupied for  the  purpose  and  necessary  to  the  enjoyment  of  the  same.* 

Easements  as  appurtenant  exist  by  implication  only  by  reason 
of  a  necessity  to  the  full  enjoyment  of  the  property  granted,  and 
a  mere  convenience  is  not  sui^cient.' 

In  Kilgour  f.  ABhcom,   5   Har.  &  J.  the  nater    bejond   the   mark,   due  to 

(Md.)  8a,  where  in  the  division  of  an  extraordinary  conditions  produced  \>y 

Otate  a  mill  was  allotted  to  B,  the  dam  llooda  or  fresheta.    Thatcher  -o.  Baker, 

of  which  covered  a  portion  of  the  land  109  Pa.  St.  ii. 

allotted  to  C,  it  was  held  that  B  had  A  grant  of  land  bounding  on  or  near 

a  rifht  to  use  the  mill  and  dam  in  the  a  pond  and  stream,  reserving;  the  mill 

•ame  way  and  to  the  same  extent  as  and  water  privilege,  is  a  reservation  of 

they  had  been  used  by   A  in  his  life  the  right  of  flowing  the  land  as  far  as 

time.  is  necessary  or  convenient,  or  so  far  aa 

In  Elliot  V.  Shepherd,  3;  Me. 371,  an  has  been  usual  to  flow  It.  Pettee  I', 
owner  of  two  mills,  s  shingle  mill  and  a  Hawes,  13  Pick.  (Mass.)  3J3. 
grist  mill,  upon  the  same  dam,  sold  the  Impllad  Sesairatlon. — In  explaining 
ahingle  mill  to  the  defendant,  with  the  a  deed,  the  intention  of  which  was  to 
privilege  of  using  only  the  aurplua  convey  to  the  grantee  aa  much  of  the 
water  over  that  required  for  the  privilege  of  the  water  as  should  be  suf- 
^Ist  mill,  and  afterward  sold  the  grist  ficlcnt  for  the  uae  of  a  fulling  mill, 
tnill  and  an  upper  pond,  which  he  wheDever  there  w-as  a  sufficiency  there- 
owned,  to  the  plaintiff,  who,  when  there  for,  waa  held  to  be  a  reservation  of  the 
■was  no  water  in  the  lower  pond  for  the  surplus  water.  Sprague  v.  Snow,  4 
ebingle  mill,  but  more  than  enough  in  Pick.  (Mass.)  54. 

both  ponds  for  the  grist  mill,  refused  to  Qnat  of  Btat«  Landa. — A  grant  tiy 

let   down   the  water  from   the    upper  the  state,  of  lands  on  which  Aere  is  a 

pond.      It  was  held  that  the  defendant  mill  site  but  no  mill  or  dam,  will  not 

had  a  right  to  the  whole  water  power  authorize  the  grantee  to  erect  a  dam 

ot  head  of  water,  as  it  was  when  pur-  so  as  to  flow  adjoining  lands  to   the 

chased,  and  that  the  owner  might  grant  Injury  of  subsequent  purchasers  from 

the  right  to  draw  water  from  such  head  the  state,  unless  this  privilege  is  ex- 

"without   conveying    any    title    to   the  pressly  reserved  in  the  grant.     Colvin 

dams  or  lands  on  which  tbey  bad  been         "         '   " "   "■'-- 

But  In  Preble  v.  Reed,  \-}  Me.  169,  • 
distinction  was  made  between  a  grant 

and  a  reservation  of  a  mill  site.  It  Whitney  f.  Oiney,  3  Mason  (U,  S.)  ll 
was  held  that  where  the  owner  of  land  In  Gibson  ii.  B  rock  way,  S  N.  H.465; 
flowed  by  a  mill  dam,  sold  the  mills  31  Am.  Dec.  200,  in  a  conveyance  uD- 
and  dam,  and  retained  the  land,  the  der  the  clause,  "  a  certain  tenement 
right  to  flow  the  land  to  the  extent  it  being  one-half  of  a  com  mill,"  it  was 
was  then  flowed,  without  payment  of  held  that  the  land  on  which  the  same 
damages,  passed  by  the  grant  ;  but  was  situated  passed,  together  with  that 
where  the  owner  sold  the  land  flowed  portion  of  the  water  privilege  essential 
and  retained  the  mills  and  dam,  with-  to  the  use  of  the  mill. 
out  reserving  the  right  to  flow,  he  was  In  Russell  !>.  Scott.gCow.fN.Y.)  379, 
not  protected  from  the  payment  of  the  reservation,  in  a  lease,  of  all  water- 
damages,  courses  on  the  demised  premises  suit- 

The  conveyance  of  a  "mill  privilege"  able  for  the  right  of  erecting  mills  and 

bounded  by  the  high  water  of  a  dam  or  other  works  thereon,  with  three  acres 

pond  does  not  convey  the  right  to  raise  of  land  adjoining  thereto,  was  held  to 

the  dam  to  the  designated  mark.     The  give  the   lessor  a  right  I0  all    the   mill 

dam  must  not  cause  the  water  to  rise  seats,  together  with  the  three  acres  on 

above  the  mark  in  an  ordinary  state  of  the    demised   premises,   whenever    he 

the  stream,  though  in  that  state   it  was  chose  to  make  a  location.     It  was  held 

ordinarily  swollen  by  the  waters  of  a  to  be  the  same  as  reserving  all  the  mill 

reservoir   not  owned  or  controlled  by  seats  of  the  demised  premises  with  the 

the  grantee  of  the  privilege.     Brady  v.  three  acres. 

Blackington,  113   Mass.  a^S.     But  the  a.  Ogden  v.  Jennings,  63  N.  Y.  526; 

grantee  will  not  be  liable  for  a  rise  of  French  v.  Carhart,  i  N.  Y.  96 ;  Oaklcf 
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Under  a  grant  of  a  mill  site  where  mills  are  standing,  or  the 
terms  of  which  indicate  that  it  is  the  intention  of  the  grantee  to 
construct  such,  he  may  appropriate  the  privilege,  at  pleasure,  to 
any  purpose,  with  the  right  to  change  the  purpose  whenever  he 
may  choose.* 

The  grant  of  a  plenary  use  of  the  whole  body  of  the  stream  for 
any  useful  purpose  does  not  authorize  the  grantee,  orthose  claiiD- 
ing  under  him,  maliciously  or  unnecessarily  to  throw  away  the 
unused  water  for  the  mere  purpose  of  depriving  the  grantor  of 
the  use  of  it." 

The  grantor  of  a  water  privilege  may  restrict  the  purpose  for 
which  it  is  to  be  used,  and  when  restricted  it  can  be  exercised  for 
no  other  purpose  than  that  prescribed.* 

But  a  grant  or  reservation  of  water  for  a  special  business,  or  of 

w.  Stanley,  5  Wend.  (N.  Y.)  533;  Le  %.  Puchall    v.     PmMmore,   ij  P». 

Ro7i-.PlBtt,4Paige(N.  Y.J  77;  Kent  81.391. 

V.  Waite.  10  Pick.   (Mbm.)   138;  For-  I.  Shed  v.  Leslie,  3 a  VL498;  Dw- 

bush  V.  Lombard,  13  Met,  (MasE.}  109;  llngton  v.  Painier,  7  Pft.  St.  473;  Hin- 

Kiefler  v.  Imhofl,  16  Pa.  SL  43S.  deville    v.   Comitock,    9    Midi.    06; 

One  who  hires  a  tan  yard  and  bark  Clement  v.   Could,   61    VL  573 ;   De 

mill  ba«  the  right  to  what  Is  necessary  Witt  v.  Harvey,  4  Gray  (Mus.)  4S& 

to  the  enjoyment  ot  the  privilege,  but  In  Para  Rubber  Shoe  Co.  ti.  Boston, 

not  what  Is  merely  a  convenicDce,  as  139  Mass.  135,  where  the  inbabituttof 

the  right  to  throw  the  contents  Into  the  the    town    were    authorised   to  take 

stream,  and  to  put  his  waste  on   the  water  from  a  stream  (or  all  ordlosiy 

lessor's   land.     Howell    v.    M'Coy,    3  domestic  and  household  puipfxei  sod 

Rawle  (Pa.)  356.  lor    the  generation  of  iteam,   it  was 

Mglit*  In  iTtlfloUl  Clianaal  on  Land  held  an  uo  lawful  ezerdse  of  their  prir- 

fitmntad. — A  purchaser  of  land  through  liege  for  the  corporation  to  take  It  tor 

which  water  flows  In  an  artificial  chan.  generating    steam    and   for   grinding, 

nel  constrticted  for  hydraulic  purposes,  washing;,  and  cooling  rubber, 

does  not  thereby  impliedly  acquire  the  In   Hathaway  v.  Mitchell,  34  Mich, 

right    to   draw   the   water   from   such  164,  II  was  held  that  though  a  flonge 

channel,  and   can   acquire   it  only  by  for  a  paper  mill  was  not  justified  by  s 

grant  or  arrangement  with  the  owner,  ri^ht  to  Sow  for  a  sawmill,  or  grift- 

or  some  other  method  recognized  by  mill,  equiU' would  not  abate  the  dam, 

law.      Fox   River   Flour,  etc.,  Co,   v.  since  tlie  Bowage  might  at  any  tine  be 

Keller,  70  Wis.  387.  made  lawful. 

1.  Deshon   v.    Porter,    38  Me.  389;  PollntldiL.— In  Chadwlck  n.  Marsdcn, 

Ashley  V.  Pease,  18  Pick.  (Mass.)  368;  L.  R.,  3  Exch.  383,  it  was  held  tbit  a 

Miller  v.  Lapham,  46  Vt.  535.  reservation   of   "the   free  mnning  of 

A  proprietor  of  two  mills  on  the  same  water  and  soil  comli^  from  any  other 

•tream,  one  below   the  other,  directed,  buildings  and  landa  contiguous  to  the 

in  his  will.  In  providing  for   the  sale  premises     hereby     demised.    In    snd 

and  conveyance  by  his  executors,   that  through  the  sewers  and  waterconnes 

in   time    of    low  water  the  two   mills  made  and  to  be  made,  etc,"  extended 

"should   have    an  equal    use   of    the  to  the  water  and  soil  coming  from  such 

water  alternateiy."     It  was  heid  that  It  lands  and  buildings  from  the  ordinsiy 

was  not  necessary  to  the  ascertainment  use  of  the  land  as  for  habitation,  but 

of  Che  equality  of  the  water,  that  the  did  not  give  the  occupier  of  certain  tan 

lower  mill  should  be  of  the  very  kind  pits,  who  claimed  under  the  lessor,  a 

or  capacity  of  the  mill  existing  at  the  right  of  passage  for  the  refuse  of  those 

date  of  the  will;  and  that  the  erection  pits. 

of  an  axe  factory,  by  the  owner  of  the  In  Washabaugh  v.  Oyster,  18  Pa.  St 

lowermiil,dldnot  prejudice  hlsrightto  497,  the   facts   were   aa   follows:  Tbe 

an  equal  quantltv  of  the  water  of  tbe  owner  of  land  and  of  water  power,  on 

Stream.  Cress  v.Varney,  17  Pa.  St.  496.  which  there  was  a  grist  and  sawmiU, 
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water  power  sufficient  to  propel  certain  specified  machinery,  con- 
fers a  right  to  a  quantity  of  water  which  is  reasonably  necessary  to 
carry  on  such  business,  or  operate  such  machinery  at  alt  seasons 
of  the  year,  in  the  same  condition  in  which  the  business  or  ma- 
chinery was  at  the  time  of  the  grant,  and  is  not  limited  to  the 
purposes  for  which  it  was  lirst  used,'  unless  expressly  so  limited 


conve^red  to  another  a  part  of  the 
ground  which  had  no  water  running 
on  it,  with  the  privilege  of  convejing 
-water  from  the  stream  to  the  land  for 
one  wheel,  bnt  provided  that  the  grantee 
waa  not  to  build  certain  specified  mills ; 
and  further  provided,  however,  that  the 
mills  of  the  grantor,  or  any  other  that 
he  should  think  proper  to  build  In  lieu 
of  the  sawmill,  did  not  Cake  more  water 
then  was  necessary  for  a  flutter  wheel 
of  specified  capacity.  In  an  action  hy 
the  plaintiff,  who  claimed  under  the 
grantor,  it  was  held  thai,  If  the  water 
uaed  by  the  defendant  in  carrying  on 
a  mill  not  authorUed  by  the  grant  was 
onlj  that  which  was  suffered  to  escape 
from  the  plalnlifT's  dam  and  could  not 
be  reclaimed,  the  plaintiff  could  not 
recover  damages  for  using  the  same, 
but  could  prevent  the  defendant  from 
operating  the  mill  not  authorized  bj  the 

1.  Hall  V.  Sterling,  Iron,  etc.,  Co.,  74 
Hun   fN.   Y.)    lo;    Harlwell    v.   New 


V.  Smith,  47  Hun  (N.  Y.)  333;  Com- 
■tock  w.  Johnson,  46  N.  Y,  615;  Groat 
V.  Moak,  04  N.  Y.  usiFiski..  Wilber, 
7  Barb.  (N.  Y.)  395 ;  Loverin  w.  Walk- 

tN.  H.  489;  Johnson  v.  Rand,  6 
.  31;  Dewey  v.  Bellows,  9  N.  H. 
Davis    V.   Muncey.   38   Me.   90; 
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66  Am.  Dec.  119;  Blake  p.  triadlganidj 
Me.  r,7i\  Hanna  ti.  Clarke,  31  Gratt. 
(  Va.)  36;  Doan  v.  Metcalf,  46  Iowa  lao. 
Where  a  grant  was  made  to  the 
owners  of  a  mill  of  a  right  to  draw 
water  from  a  race  sufficient  to  propel 
four  three  hundred  pound  engines,  with 
all  the  machinery  necessary  lor  making 
paper,  it  was  held  that  it  was  a  grant 
of  a  quantity  of  water  sufficient  to  per- 
form the  required  work  with  the  ma- 
chinery In  use  at  the  mill  at  the  time 
the  grant  was  made,  and  the  grantees 
were  not  restricted  to  such  quantity  as, 
with  improved  machinery  and  facili- 
tlea,  would  perform  the  same  work. 
Griswold  V.  Hodgman,  4  Thomp.  &  C. 
<N.  Y.)  3»5. 


Where  a  grantor,  the  ownerof  water 
power  on  both  aides  of  a  ttream,  con- 
vejed  a  sawmill  thereon,  "with  the 
right  of  use  of  all  water  not  necessarj 
In  driving  the  wheel,  or  its  equal,  now 
used  to  carry  the  machinery  in  the 
shingle  mill,  meaning  to  convey  the 
right  to  all  the  surplus  of  water  not  re- 
quired for  the  shingle  mill  or  other 
equal  machinerr,"  and  it  appeared  that, 
at  the  time  of  the  conveyance,  the 
shlDgle  mill  contained  various  other 
machlnerj  beside  the  shingle  macliine, 
it  was  held  that  the  parlies  thereby 
Bxed  the  measure  of  the  water  not  con- 
veyed, and  that  its  use  was  not  confined 
to  the  specific  purpose  of  driving  the 
shingle  machine.  Warner  r.Cushman, 
8j  \fe.  168. 

In  Olmsted  v.  Loomis,  9  N.  Y.  434, 
it  was  held  that  a  reservation  In  a  grant 
o£  a  water  privilege,  of  "  so  much  water 
as  is  necessary  for  the  use  of  a  forge 
and  two  blacksmith  bellows,"  did  not 
limit  the  use  of  the  water  reserved  to 
the  sole  object  specified,  but  that  the 
reierence  wag  merely  to  the  measure  of 
the  quantity  of  the  water. 

In  an  action  against  the  lessee  for 
appropriating  more  water  to  his  use 
than  was  granted  by  the  lease,  where 
the  owners  of  a  water  privilege  leased 
so  much  thereof  as  the  lessee  might 
want,  except  when  the  whole  quantity 
of  water  should  be  insufiicient  to  carry 
the  lessor's  mill,  and  a  cotton  factory 
which  might  be  erected,  with  not  more 
than  five  thousand  spindles,  it  was 
held  that  the  true  intention  of  the 
reservation  was,  that  water  should  at 
all  times  be  left  suflScient  to  carry  five 
thousand  splndlea,  which  the  lessor 
might  apply  to  what  use  he  pleased. 
Biglowr.  Battle,  15  Mass.  313. 

In  Wakeleyi-.  Davison.  16  N.Y. 387, 
a  grant  of  a  privilege  of  water  "  sufn- 
cient  to  carry  a  trip  hammer  in  said 
blacksmith  shop,  when  the  same  is  not 
wanted  by  the  parties  of  the  first  part, 
their  heirs,  etc,  for  carding  machines 
and  fulling  milt,  said  water  to  carry 
said  trip  hammer  to  be  taken  out  to  the 
best  advantage,"  did  not  limit  the  pur- 
pose to  which   the  water   was   to  be 
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by  the  terms  of  the  grant,  or  by  the  intention  of  the  parties.^  And 


applied,  but  the  qusnlitj  to  he  taken,  gitusted  below,  and  supplied  b;.  i  nee 
And  on  the  other  hand,  the  qnantitv  of  way  from  the  pood,  in  which,  after  re- 
water  reieri-ed  for  carding  and  fulfing  citing  the  fact  that  the  grantets  and 
purposes  might  be  used  for  anj  other  those  under  whom  tliey  held  title  ""had 
manufacturing  purposes.  been  accustomed  to  take  water  from 

la  Croinweli  t.  Selden,  3  N.  Y.  253,  Ihe  pond  for  ofierating  their  tvA  grisl- 

a  grant  of  "  water  GufRcient  to  keep  a  mill,"  conveyed   to  Ihem,   tiielr  hein 

aawmitl  in  operation  at  all  times,  when  and    assigns,    "  Ihe  right,  at  all  timet 

there  is  more  than  is  wanted  10  drive  a  hereafter,  of  taking  and  using  the  water 

grislmlll  with  three  run  o(  stone,  one  from  said  pond  for  opemting  aaj  other 

set  of  carding   machines,  and   picker,  mill  which  shall  be  hereafter  erected 

and  fulling  mill,  and  other  machinery  upon    the  site   of   their  preseot  griit' 

for  dressing  cloth,"  did  not  restrict  the  mill,  to  the  same  extent  that  thcj  now 

granteeintheuseof  thewBtertothepar-  have  a  right  to  do,  or  haie  been  ac- 

ticular  object*  mentioned  In  the  deed ;  customed  to  do,  for  the  operating  of 

but  it  was  held  that  he  might  use  the  their  said  gristmill."     It  wse  held  that 

quantity  reserved  foranyotherpurpoae.  the  effect  of  the  grant  was  not  merely 

In  Terry  v.  Smith,  47  Hun  (N.^.)  to  extend  to  tlie  new  mill,  thai  might 

33,1i  't  '^^^  ^'^'^  th^t  ^  grant  of  grist-  be   substituted    for   the   griatmill,  tiie 

mill  propertyand  water  power,  includ-  rights  already  existing,  as  such,  niih 

Ing  the   right  to  the  use  of  the  water  regard  to  the  gristmill,  but  to  gire  llie 

as  "  then  used,"  is  a  limitation  of  quan-  grantees  a  right  to  all  the  use  of  the 

Hty  only,  and  the  grantee  may  substi-  water  to  which  they  and  their  grantors 

tute  a  new  wheel   that  uses  no   more  had  been   accustomed,   without  refer- 

water  than  the  old  one.  ence  to  the  question  whether  such  ctu- 

In  Mudge   v.  Salisbury,   no  N.  Y.  tomary  use  had  ripened   into  a  light, 

413,  where  there  was  a  conveyance  of  Avon  Mfg.  Co.  v.  Andrewa,  30  Coan. 

a  gristmill,  "together  with  the  grist-  476. 

mill   privilege,  being  the  first  on  the  In  Howe  Scale  Co.  v.  Terry,  <7  Vt. 

stream  for  two  run  of  stone,  with  the  109,  the   covenant  that  "  in  case  that 

necessary  apparatus  for  the  same,"  it  there  ia  not  at  any  time  a  full  supply 

was  held  that  the  grant  waa  not  limited  of  water  for  the  simultaneous  operation 

to  power  for  the  gristmill  as  it  stood  of  the  works  connected  with  the  dam, 

at    the   time   of  the    conveyance,  but  a  griatmill     ghal!    draw    its  requitite 

that  the  water  privilege  was  made  ap-  quantity  of  water  exclusive  of  all  other 

purtenant  to  the  land  conveyed,  and  works,"  was  held  to  convev,  not  merelv 

could  be  used  either  for  the  mill  then  a  right   to  use  the  water  eiclusireiy  in 

standing,  or  for  any  other  erected  on  the  manner  and  for  the  timeitwaiihrn 

the  land,  or  for  any  other  purpose.  accustomed  to  be  used,  but  a  righl  to 

Where  the  plaintiff  owning  a  mill  use  Ihe  water  in  quantity  as  then  ased, 
seat,  and  Ihe  land  and  mills  on  each  and  for  such  length  of  time  during  the 
side  of  the  stream,  conveyed  an  un-  season  of  scarcity  as  the  custom  and 
divided  half  of  the  land  and  mills  on  and  business  of  the  mill  might  require, 
one  itde  to  the  defendant,  and  after-  VAter  for  a  OartalB  Baaliiwa.— A  con- 
ward  convejred  the  other  half  of  that  veyance  of  a  tannery  and  Ihe  right  to 
land,  describing  it,  to  another,  "with  draw  water  sufficient  to  carry  on  the 
ore  undivided  half  of  the  buildings  business  of  tanning,  and  "  Ihe  privilege 
thereon,  with  a  privilege  to  draw  the  of  using  more  water  when  there  (halt 
water  from  said  gawmiii  pond  aufli-  be  waste  water,"  transfers  the  right  10 
cient  for  one  tub  wheel,  at  all  seasons  use  a  quantity,  the  power  of  which  may 
of  the  year."  it  was  held  that  the  quan-  be  used  for  any  other  purpose.  Cod 
tity  must  be  governed  by  the  amount  v.  Hart,  56  Me.  5:8. 
required  to  propel  the  tub  wheel  be-  A  deed  of  a  tract  of  land  with  a  right 
fore  used  to  run  the  mill,  although,  at  to  take  water,  reserving  "luflicicnl 
the  lime  of  the  conveyance,  the  wheel  water  at  all  times  to  work  "  the  tannery 
had  l>een  carried  away  by  a  freshet,  wheels  "  as  now  used,"  was  held  to  le- 
■nd  had  not  been  restored.  Loverin  serve  the  quantity  actually  used  tij  Ihe 
11.  Walker,  44  N.  H.  489.  tannery  at  the  time  o(  the  execution  of 

The  owners  of  a  mill  pond  executed  the  deed.  Wyman  v.  Parrar,3J  Me.64. 

a  deed  to  the  owners   ot    a   grislmlll  1.  See  Clement  i'.  Gould,  61  Vt.J73; 
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under  a  grant  of  the  use  of  water  for  a  certain  purpose,  with  a 
prohibition  against  certain  uses  specified,  the  water  may  be  used 
for  any  purpose  not  prohibited.* 

Where,  from  the  terms  of  the  grant,  it  is  left  doubtful  whether 
the  kind  of  mill  or  particular  machinery  mentioned  indicates  the 
quantity  of  water,  and  measures  the  extent  of  the  power  intended 
to  be  conveyed,  or  is  referred  to  as  limiting  the  use  to  a  par- 
ticular kind  of  mill  or  specified  machinery,  the  former  construc- 
tion will  be  adopted  as  being  more  favorable  to  the  grantee,  and 
for  the  general  interests  of  the  public*  But  it  has  been  held  that 
when  a  right  to  use  water  for  a  specific  purpose  is  granted,  with- 
out being  appurtenant  to  a  grant  of  land,  the  presumption  is 
strong  that  the  grant  is  intended  to  be  limited  to  the  purpose 
named.* 

Tj'ler  V.  Hammond,  ii   Pick.  (MusO  mit  him  to  draw  from  the  flume  "eo 

193.  much  water  as  might  be  neceiMry  to 

Under  a  grant  of  water  for  the  use  c^ryand  supply  the  tulhng  mill  orthe 
of  a  certain  tract,  "  to  be  conducted  grantee  which  now  stands,  or  which 
where  It  formerly  was,"  where  there  mayhereafter  stand,  on  the  same  spot," 
was  evidence  that  the  former  use  was  but  that  when  there  was  not  a  suffi- 
for  a  small  turning  mill  on  that  tract,  clencj,  he  was  to  draw  water  for  the 
it  was  held  that  the  grant  was  limited  use  of  his  mill  or  mills  twelve  hours  In 
■nd  could  not  be  construed  to  warrant  the  day  and  no  more.  The  grantee 
the  diversion  of  the  stream  away  from  covenanted  that  he  would  not  use  or 
both  tracts  for  railroad  purposes  a  mile  occupy  the  fulling  mill  or  any  other 
distant,  and  not  at  all  for  the  purposes  mill  thereafter  standing  in  the  same 
of  the  tract  for  which  it  was  granted,  place,  so  as  to  interfere  with  the  work- 
Pennsylvania  R.  Co.'s  Appeal,  115  Pa.  ing  of  the  grantor's  mill  or  any  other 
St.  189.  building  or  mill  which  he  might  erect. 

In  Strong  v.  Benedict,  t,  Conn,  aio.  It  was  held  that  It  was  clearly  the  in- 

there  was  a  grant  of  land,  "  with   the  tention  of  the  parties  that  the  grantee 

"    ;e  of  building  a  mill  for  the  pur-  should  be  limited   to   the   use   of  the 


privlleee  1 
pose  01  fi 


pose  of  fulling  cloth,    .    .    .    together  water  granted  for  driving  the  fulling 

with  the  privilege  of  drawing  so  much  mill,  and  that  the  use  of  the  water  for 

water  as  would  be  necessary  to  carry  any  other  purpose  was  not  authorized, 

or   draw   ft   good,  well-built,  overshot  the  grantee  having  covenanted  not  to 

fulling    mill,  at   any   time    when   the  obstruct  or  interfere  with  the  grantor's 

grantee  shall  have  occasion  to  use  said  mill,  except  by  drawing  water  to  carry 

fulling  mill."     It  was  said  that  the  fact  and  supply  his  fulling  mill, 

that  it  was  stated  that  the  grantee  wag  1.  Izard    v.   Mavs    Landing   Water 

to  have  as  much  water  as  was  neces-  Power  Co.,  31  N, /.  Eq.  jm. 

sar7"when  he  should  have  occasion  to  3.  Tourtellot     v.    Phelps,    4     Gray 

use  the  fulling  mill,"  was  a  limitation  (Mass.)  370;  Ashley  v.  Pease,  18  Pick, 

of  the  use  as  well  as  of  the  quantity.  (Mass.)  36S;  Pratt  i'.  Lamson,  z  Allen 

This,  however,  was    not   necessary  to  (Mass.)  375;    fllnes    v.  Robinson,  57 

the  decision  of  the  case,  as  It  was  clear,  Me.3Z4;   99  Am,  Dec.  77a;  Covel  v. 

from   the    condition  and    situation   ol  Hart,  56  Me.  518;   Carleton  Mills  Co. 

the  parties,  and  other  facts   known  to  v.  Silver,  81  Me.  315;  Deshon  v.  Por- 

them  at  the   time,  that  It  was  clearly  ter,  38  Me,  389. 

Intended  that  the  use  of  the  water,  as  The  use  of  a  mill  privilege  purchased 

well  as   the  quantity,    should   be    re-  from  the  owner  of  a  lower  privilege  on 

Etricted.  the  same  stream,  is  not  regulated  by 

In  Ashley  v.  Pease,  :8  Pick.  (Mass.)  theusemadeorit  before  such  purchase, 

a6S,   there   was   a   grant  of    a    water  but  by  what  Is   reasonable  and  proper, 

privilege  for  a  fulling  mill,  the  grantor  conformably  to  the  wants  and  usages 

covenanting  that  when  there  should  be  of  the  community.     Hasltins  v.  Has- 

■  sufficiency  of  water   to   carry  on  all  kins.oGray  (Mass.)  390. 

the  mllla  then  standing,  he  would  per-  1.  Garland  v,  Hodsdon,  46  Me.  jii. 
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The  extent  of  a  grant  of  water  is  sometimes  measured  by  the 
quantity  of  water  which  will  pass  through  a  given  aperture  under 
a  certain  head  or  pressure.*  Such  a  grant  is  a  grant  of  a  certain 
quantity  of  water,  and  not  of  a  certain  power,  but  the  power  to 
be  used  is  measured  by  what  can  be  produced  by  the  specified 
amount  of  water  granted.*  In  the  absence  of  any  specification 
as  to  the  pressure,  none  will  be  construed  to  be  in  the  deed  unless 
clearly  so  intended.' 

4.  CoTenanti — EeaL— A  covenant  as  to  water  rights  and  privi- 
leges which  relates  to  and  is  for  the  benefit  of  the  land,  where 
there  is  privity  between  the  contracting  parties,  is  said  to  run 
with  the  land,  and  may  be  enforced  by  each  successive  assignee.* 

1.  San  Diego  Flume  Co.  v.  Chase,  v.  Hill,  ci;  Wall.  (U.  S.)  9^  nnder  ■ 

87  Cal.  561  ;  Read  v.  Erie  R.  Co.,  97  N.  lease  from  the  canal  company  of  the 

v.   342;   Bardwell  v.   Amea,  sa   Pick,  right  to  draw  "h>  much  water  as  would 

(MsBS.)  333;  Chesapeake,  etc..  Canal  pass  through  an  aperture  of  zoo  squire 

Co.  V.  Hill,  15  Wall.  (U.  S.)  94;  Nor#s  Inches,  to  be  used  solelj  tor  propelUnf 

V.  Showerman,   3  Dougt.  (Mich.)   16;  the   machinery  of  a   paper    miJl  and 

BisBell  V.  Grant,  35  Conn.  188.  appurtenant  works,  the  lower  tigf.  ol 

The  grant  of  one  hundred  and  fil^  the  aperture  not  to  be  nearer  the  but- 
square  inches  of  water  for  propelling  torn  than  two  feet,"  it  was  held  that  the 
machinery,  to  be  furnished  on  (he  quantity  of  the  water  was  to  be  SEcer. 
premises  conveyed,  and  to  be  taken  by  tained  from  Ihe  character  and  deplhof 
the  grantee  "  at  the  side  thereof,"  at  an  the  canal,  the  circumatancet  under 
opening  or  openings  between  the  hot-  which  the  water  wa»  to  be  drawn,  and 
torn  and  top  of  the  race,  provided  no  the  state  of  things  eiisting  at  the  time 
more  water  be  taken  at  the  said  open-  the  grant  was  made,  and  that,  althoogt 
Ing  or  openingt  than  would  be  dis-  no  head  of  water  was  mentioned  in  the 
charged  at  a  point  as  low  as  the  surface  lease,  it  waa  to  be  presumed  thit  the 
of  the  river  "at  the  said  premises,  by  parties  contracted  in  reference  la  luch 
an  aperture  of  150  square  inches,"  was  head  as  depending  upon  Ihe  oiuild^h 
held  to  convey  the  right  to  use,  not  as  and  height  of  water  in  the  canal.  Bit 
much  water  as  would  Sow  into  the  in  this  case  the  fact  (hat  the  wtttr 
open  space  through  an  aperture  of  150  leased  was  to  be  appropriated  lo  t  pnr- 
square  inches  as  low  down  as  the  sur-  pose  specified  in  the  lease  helped  Ihti 
face  of  the  river,  without  reference  to  conclusion. 

the  manner  of  taking  it,  but  only   as  Plpet.—Where  the  quantiljitregn- 

much  as  would  naturally  flow  through  lated  by  the  size  of  the  pipe  through 

an  opening  of  1  co  square  inches  at  the  which    it    is   drawn,    the    amount  ii 

side  of  the  main  race,  as  low  as   the  limited  lo  so  much  as  will  run  thnwfli 

surface    of   the    river.      Blanchard   v.  the   pipe  without  Increasing  its  hod. 

Doering,  31  Wis.  484,  Stevenson  v.  Wiggin,  56  N.  H,  joS. 

a.  Palmer  v.  Angel,  69  Hun  (N.  Y.)  4.  See  Real  Covenants, »o1,  iftP' 

471.  1004.     For    illustration    of  cokhihU 

».  In   Grav   v.   Saco  Water   Power  running   with   the  land,  see  Minder- 
bach  V.  Bethany  Orphan's  Home,  109 
Pa.  St,  331.     A  covenant  to  repift»'»" 
e  leading  from  the  mill  of  the  con- 
itor  over  the  land  of  another,  in  con- 

r  in  the  dam  was  not  drawn  sidemtion  of  the  grant  of  the  right  M 

down  BO  low  that  it  did  not,  at  any  and  make  the  race  and  use  it  for  Ibe  pnf 

at  all  times,  fill  the  entire  aperture,  the  pose  of  a   mill,  creates   an   iibU£<t>°o 

grantee  had  all  Ihe  water  he  bargained  which  passes  it,  and  rests  upon  eytrj- 

for,   and   that,  in   the  absence  of  any  one  to  whom  the  mil!  niav  be  in'X' 

provision  for  any  specific  head  of  water  ferred.     Carr  v.  Lowry,  1;  'Pa.  SI-  "W' 

in  the  pond,  it  could  not  be  construed  A  covenant   to  repair  a  canil  b'^' 

into  the  deed.  for  the  purpose  of  draining  the  ^'^' 

But  In  Chesapeake,  etc.,  Canal  Co.  of    the  parties  to  the  covenant  1^ 
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There  must  be  privity  between   the  contracting  parties,  in 

order  that  the  covenant  may  run  with  the  land.'  But  it  has  been 
held  that  the  character  of  the  covenant  depends  upon  the  effect 
of  the  entire  agreement,  of  which  it  is  a  part,  and  that  where  the 
benefit  and  the  burden  are  so  inseparably  connected  that  one  is 
necessary  to  the  existence  of  the  other,  they  must  go  together.* 

the  subsequent  aisignees.    Norfleet  v.  al  right  merely,  and  not  atalgnable. 

Cromwell,  64  N.  Car.  i.  Wadsworth  v.  3mith,  11   Me.  17S;  36 

A  covenant  by  a  railroad  company  to  Am.  Dec.  535. 

build  iu  track  above   the  overflow  of  1.  Lyon  v.  Parker,  4^  Me.  474.     In 

a  river,   in    consideration    oi   a  grant  Hurd  f.  Curtit,   19  Pick.  (Mbh.)   41191 

of  the  right  of  way  over  it,  is  a  cove-  where  the  parties  owning  independent 

nant   which  runs   with  the   land.     St.  eitates    entered    into    covenant!  with 

Louis,  etc.,  R.  Co.v.  0'Baugh,49  Ark.  each  other   as  to  the   kind  of   wheels 

418.   See  also  Pedenv.  Chicago,  etc.,  R.  they   should   use   In    their    respective 

Co.,  73  Iowa  338;  5  Am.  St.  Rep.  680.  mills,   it  was   held  that  there  was  no 

A  covenant  in  a  grant  of  a  mill  site  privity  of  estate  between  the  parties  to 

not  to  let  or  establish  any  other  site  on  the  Indenture;  consequently,  the  cove- 

the  same   stream   to   be  used  for   the  nanl  did  not  run  with  thelandandbind 

purpose  for  which  the  mill  was  made,  the   grantee   ot   the   mills.      See   also 

-was  held  to  be  a  covenant  running  with  Wheeler  r.  Schad,  7  Nev.  104. 

the  land,  for  a  breach  of  which  an  ac-  In  Lawrence  T.Whitney,   115  N.  Y. 

tion  might  be  sustained  by  the  assignee.  410,  an  agreement  among  purchasers, 

Normanti.  Wells,i7  Wend.CN.Y,)i36,  dictating    by    personal  covenants   the 

In  Conglcton   v.    Pattison,    10  East  manner   of    using    the  property    pur- 

130,  it  was  held  that  a  lease  of  ground,  chased,  was  held  not  to  run  w'ith  the 

yrtih  full  lilierty  to  make  a  watercourse  land. 

and  erect  a  mill,  in  which  there  was  a  %.  In  Horn  v.  Miller,  136  Pa,  St.  640, 
covenant  not  to  hire  certain  persons  to  the  parties  to  the  contract,  owning  re- 
work In  the  mill,  did  not  run  wllh  the  spectively  adjoining  lands  on  a  stream, 
land  and  bind  the  assignee.  Lord  made  an  agreement,  in  settlement  of  an 
EllcDborough  said:  "The  covenant  In  action  between  them  for  diverting 
question  does  not  affect  the  thing  de-  water  from  one  channel  to  the  other, 
mlsed  immediately,  but  only,  If  at  all,  which  provided  that  one,  his  heirs  and 
In  respect  of  collateral  circumstances ;  assigns,  should  enjoy  the  water  right 
that  is,  through  the  medium  of  an  in-  or  power  for  two  wheels  on  any  part 
creased  population,  and  the  increased  of  his  land,  and  Ihattheother,  his  heirs 
expense  of  providing  for  them,  on  the  and  assigns,  should  enjoy  water  to  hfs 
one  hand,  with  the  increased  value  of  mill  only  when  there  was  a  surplus. 
the  lands  to  be  set  against  it  on  the  There  was  no  privity  of  estate  between 
Other  hand.  The  covenant,  the  contracting  parties,  but  the  cove- 
therefore,  not  directly  affecting  tiie  nants,  being  in  adjustment  of  their  re- 
nature,  quality,  or  value  of  the  thing  spectlve  rights  to  the  use  of  the  water, 
demised,  nor  the  mode  of  occupying  it,  were  held  to  be  mutual  benefits  to,  and 
is  a  collateral  covenant,  which  will  not  not  as  burdens  upon,  the  lands  of  either, 
bind  the  assignee  ot  the  term,  though  and  to  run  with  the  land,  Clark,  J., 
named."  sald;''Weareof  opinion  that  covenants 

In  Wheelock  r.  Thayer,  16  Pick,  run  with  theland,  and  detune  therights, 
(Mass.)  6S,  it  was  held  that  a  convey-  not  only  of  the  parlies  thereto,  but  of 
a  nee  of  a  privilege  o(  drawing  water  their  respective  heirs  and  assigns.  To 
not  being  a  conveyance  of  land,  a  the  general  rule  that  between  the  cove- 
covenant  respecting  this  privilege  nantor  and  the  covenantee  there  must 
could  not  be  said  to  run  with  the  land,  be  such  privily  of  estate  as  would  for- 
and  could  not  be  enforced  in  an  action  merly  have  given  rise  to  the  rule  of 
by  an  assignee.  tenure,  there  are  In  this  stale,  and  per- 

Faraonal    U^t. — Where    a   grantee  haps  in  some  of  the  other  states,  well 

of  a  mill  and  appurtenances  reserved  recognizedexceptions.  Covenanlscapa- 

the  right  of  "shipping  his  own   logs  ble  of  running  with  an  assignment  of  a 

free  of  toll,"  it  was  held  to  be  a  person-  present  estate  in  land  may,  It  seems, 

10S3 


)v  Google 


Blgkti  AoqolNd  by  JVA  TERCOURSES. 

A  covenant  by  a  lessor,  or  by  one  of  the  owners  of  two  adjacent 
premises,  to  supply  the  lessee  or  other  owner  respectively  with 
water,  will  pass  to  a  subsequent  assignee  from  the  covenantee,  who 
may  make  it  the  foundation  of  a  suit  in  his  own  name  against  the 
covenantor.* 

A  mere  right  of  election  conferred  by  a  deed,  when  not  coupled 
with  an  interest,  does  not  run  with  the  land,  and  is  not  descend- 
able* 

6.  Conitrnotion. — The  ordinary  rules  of  construction  are  to  be 
invoked  in  ascertaining  the  extent  of  rights  acquired  by  grant  or 
contract,  when  the  terms  of  the  instrument  are  ambiguous.* 
But  the  grant  of  a  water  privilege  cannot  be  modified  by  any  of 

have  that  capacity  in  certain  cases,  enter  into  an  agreement  to  erect  tucb  i 
atthouf^h  no  estate  pasted  between  the  dam,  with  a  covenant  for  ttiemEelvts, 
covenantor  and  the  covenantee  at  the  their  heirs  and  aEsigns,  to  repair  or  re- 
time of  covenant  made.  The  obliga-  build  it  if  necessary,  it  la  not  a  person^ 
tion  of  contract  is,  in  general,  limited  covenant  merely,  but  runs  Kilh  Ifae 
to  the  parties  making  them ;  where  lands  of  the  respective  propHcIon. 
privitj  of  contract  is  dispensed  with,  and  the  stipulations  conialoed  in  tuch 
there  must  ordinarily  be  privity  of  agreement,  in  respect  to  the  enjajment 
estate ;  but  justice  sometimes  even  re-  of  the  water  poncr  created  bj  the 
quires  that  the  right  to  enjoy  such  con-  dam.  form  the  basis  of  their  reipective 
tracts  should  extend  to  all  who  have  a  rights."  See  also  Jamison  ['.  Mc- 
beneficial  interest  in  their  fulfilment,  Credy,  5  W.  &  S.  (Pa.)  119. 
not  to  impose  a  burden  upon  an  igno-  1.  Jourdain  v.  Wilson,  4  B.  &  A.:66: 
rant  Innocent  third  person,  but  to  enable  Sharp  v.  Waterbouse,  7  EI.  &BI.  G16; 
purchasers  of  land  to  avail  themselves  90  E.  C,  L.  815;  Sterling  Mydraulic 
of  the  benefit  to  which  they  arc  In  jus-  Co.  r.  Williams,  66  111.  393;  Shaberi'. 
tice  entitled."  St.  Paul  Water  Co..  30  Minn.  179.  Aad 

In  Campbell  f.  Hand,  49  Pa.  St.  334,  see   Spencer's  Case,  I   Smith's  Lead, 

where,  by  written  agreement,  the  own-  Cas.  335. 

ers  of  land  on  opposite  sides  of  the  3.  In  Vandenburgh  v.  Van  Bergen, 
river  agreed  to  build  and  keep  in  repair  13  Johns.  (N.  Y.)  112,  a  sawniiU,  with 
a  dam  for  the  use  of  their  respective  the  ground  and  stream  of  water  there- 
properties,  and  the  mill  and  interest  in  to  belonging,  was  granted  to  B,  ind 
one  of  them  was  sold  by  execution  on  also  the  hill  liberty  and  license  to  erect 
a  judgment  entered  into  before  the  and  build  another  mil)  on  any  other 
agreement  was  made,  it  was  held  that  place,  at  or  on  the  same  creek,  with 
the  sheriff's  vendee  and  his  assignees,  like  liberty  of  ground  and  itresni  of 
by  claiming  and  receiving  the  benefit  water.  It  was  held  that  although  B,in 
of  the  dam  according  to  the  terms  of  his  lifetime,  might  have  errcted  a  mill 
the  original  Contract,  made  themselves  on  the  creek,  yet  never  having  elected 
liable  to  the  other  owner  for  contribu-  a  place  for  a  mill  or  exercised  hi> 
tion  for  their  portion  of  repairs.  right,  it  became  extinct  at  his  death, 

In  Lindeman  v.  Lindsey.  69  Fa.  St.  and  the  right  could  not  be  claimed  or 

93;  8  Am.Kep,  119,  where  the  owners  on  exercised  by  his  heirs  or  assigns, 

both  sides  of  the  stream  agreed  jointly  t.  See  Interprstation,  vol.  11,  p- 

to  erect  a  dam,  each  to  have  the  use  of  J07. 

one-half  of  the  water,  covenanting  for  As  illustrating  the  constniction  of 
themselves,  their  heirs,  and  assigns,  to  grants  under  a  particular  state  offsets 
repair  and  rebuild,  it  was  held  that  the  the  following  may  be  consulted:  El; 
covenant  ran  with  the  land,  the  dam  v.  Stewart,  2  Md.  408;  Dewey  f.  Bel- 
being  constructed  for  the  mutual  bene-  lows,  9  N.  H.  381  ;  Winnipisseogee 
fit  and  advantage  of  the  parties,  with  Lake  Cotton,  etc.,  Mfg.  Co.  v.  Perler, 
direct  relation  to  the  enjoyment  and  46  N.  H.  83;  Moore  r.  Sinks,  3  Ind, 
'--  '  — -■  '^'--  -■--  could  not  be  257;  City  Power  Co.  v.  Fergus  Fslls 
enl,    Shars-  Water  Co.   (Mini       "     '      '   "    •" 
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the  rules  of  construction,  when  the  intention  of  the  party  is  clearly 
expressed  in  the  language  used.* 

As  in  the  case  of  other  deeds,  both  grant  and  reservation  are  to 
be  construed  most  favorably  to  the  grantee.*  But  the  grant  of  a 
water  privilege  will  not  be  construed  so  as  to  interfere  with  the 
rights  of  established  mills,  if  such  construction  can  be  avoided.* 

A  grant  of  a  "  watercourse,"  as  such,  is  merely  the  creation  of 
an  easement,  a  right  to  the  flow  of  the  water,  and  does  not  trans- 
fer the  bed  of  the  stream,  unless  such  an  intention  can  be  gathered 
from  the  context.*  And  the  grant  by  the  legislature  of  an  ex- 
clusive right  to  the  waterpower  of  a  navigable  stream,  does  not 

ling  Mills,  15S  MaM.  431;  ;  Alhambra  Mill  Dam  Poundr/  v.  Hovej,  31  VXdn. 

Addition  Water  Co.  v.   Majberrj,  SS  <Ma3s.)4i7. 

Cal.  68.  Dun. — The  term  dam  In  a  reserva- 
The  extent  of  an  exception  in  a  deed  tlon  wai  held  to  be  construed  aa  In- 
convening  mills  and  water  privileges,  eluding  Che  flume.or  as  belneofequiv- 
o£  "the  privilege  of  one-half  of  the  alent  import.  Kennedy  v.  Scovil,  13 
bark    mill    owned   b^ "   certain   third  Conn.  317. 

perians,iG  to  be  determined  by  ascer-  "Free From IntaiftraiM or  DatMitloii." 
talning  the  extent  of  the  title  which  — A  grant  of  a  mill  site  and  a  right  to 
such  third  pereons  had  to  the  water  at  the  use  of  the  water  of  a  river  for  the 
the  time  for  the  use  of  the  bark  mill,  purposeofoperatlng  the  mill,  and  "also 
Rogers  v,  Bancroft,  ao  Vt.  250.  the  right  to  perpetually  use  the  water 
The  grant  of  "a  full  and  perfect  from  the  said  dam  and  canal  free  from 
right  to  flow  all  land  belonging  to"  the  charge  or  rent,  or  from  interference,  or 
grantors  "  situated  In  "  a  certain  town  detention,"  does  not,  in  effect,  convey 
"and  adjoining  the  Brown  brook,  eo-  the  ubc  of  all  the  water  in  a  regular 
called,  meaning,  nevertheless,  to  grant  flow,  nor  In  its  natural  condition,  unin- 
□o  right  of  flowage  which  would  Injure  terrupted  or  unaffected  by  the  reoson- 
or  alfect  the  privilege  of  the  Philpot  able  use  of  the  stream  above,  but  the 
mill,  so-called,"  was  held  to  convey  grant  muM  t>c  construed  as  subject  to 
the  right  to  flow  such  onlv  of  the  grant'-  the  reasonable  use  of  the  stream  by  the 
ors'  lands  there,  as  woulj  be  flowed  by  grantor,  giving  to  each  party  a  com- 
a  dain  so  constructed  as  not  to  inter-  munlty  right  to  the  use  of  the  water, 
fere  with  the  Philpot  milt  privil^e  as  but  leaving  the  question  of  what  con- 
it  existed  at  the  date  o(  the  grant.  Web-  stitutes  a  lawful  or  reasonable  use  to  be 
SterK.  Holland,  58  Me.  168.  settled  by  general  principles  of  law, 
IntaimpUona — Imvlled  CondlUona. —  independent  of  a  grant.  Red  River 
The  grant  of  a  water  power  is  subject  Roller  Mills  v.  Wriebi,  30  Minn.  349; 
._  .  _.  _..■!__.!__  _.  ,_  .    _f   _     _  ^^  Am.  Rep.  194.     See  also  Merritt  v. 

BrinkerhofT.  17  Johns.  (N.  Y.)   306;  8 

Am.  Dec.  404. 
1.  Deshon  v.  Porter,  38  Me.  289. 
a.  Darling  7'.  Crowell,  6  N.  H.  431 ; 

Emery  v.  llirec  Rivers.  78  Mich.  438; 

Cocheco  Mfg.  Co.  v.  Whittier,   10  *N. 

H.  305. 

o  be  presumed  that  >.  Miller  r.  Shenandoah   Pulp   Co., 

they  know  that  such   power  may  be,  3S  W.  Va.  ci;8. 

and  must  of  necessity  be.  Interrupted  4.  A  graht  of  a  river,  ea  nomine,  will 
occasionally;as,on  afew  verycotddays  not  pass  the  soil  of  the  river  or  an 
in  winter,  ice  will  so  clog  the  wheel  that  island  within  it.  Jackson  v.  Halstead, 
it  will  take  several  hours  to  clear  it,  or  5  Cow.  (N.  Y.]  116. 
by  freshets,  which  may  carry  away  a  In  Egremont  v.  Williams,  11  Ad.  & 
gate  which  it  will  Uke  a  few  days  to  El.  N.  S.  688;  63  E.  C.  L.  6S7,  the  lease 
replace ;  and  the  covenants,  though  in  contained  a  grant  of  waters  and  water- 
general  terms,  are  to  be  taken  with  courses,  excepting  to  the  lessor  "a 
these  necessary  and  implied  exceptions,  watercourse  flawing  ordescending  from 
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pass  a  title  to  the  body  of  the  water,  nor  prevent  its  use  for  the 
ordinary  purposes  of  life.'    On  the  other  hand,  a  grant  of  water 

flowing  in  a  stream  is  not  limited  to  the  water  as  it  is  at  the  instant 
of  the  execution  of  the  deed,  but  clearly  means  a  right  to  the 
water  thereafter  flowing.* 

When  the  terms  of  a  grant  are  general  or  indefinite,  so  that  the 
construction  is  uncertain  and  ambiguous,  the  acts  of  the  parties 
contemporaneous  with  the  grant,  giving  a  practical  construction 

to  it,  should  be  deemed  to  be  the  true  interpretation  of  the  intent 
of  the  parties,* 

a  bclidweir    ...     for  watering  and  and  that  the  grantee  had  no  right  to 

improring  the  lame  and  other  lands  of"  alter  the  levels  or  enlarge  the  cmdimI 

the  leBBOr.     It  was  held  that  the  leaie  «o  as  to  enable  the  compao^-  to  arrj 

did  not  except  the  channel  over  which  off  the  water  which  ran  into  it  it  tbt 

the  water  flowed,  but  oDl^  tubjected  it  time ofhearj rain.    Jeasel,M.R.,nid: 

to  the  eagement.     Coleridge,  J.,  said:  "A   grant   of  a  watercourse   in  Uw, 

"Without   saying    that  a  watercourse  especially   when   coupled   with   other 

may  never  mean  a  channel  in  which  words,    may   mean   any   one  of  three 

the  water  flows.  It  certainly  maj  mean,  thingi.     It  maj  mean  uie  easement  or 

aUo  the  stream   or  flow  of  the  water  the  right  to  the  runDlnK  of  water,  it 

itself;   whether  il  means   one   or   the  may   mean    the  channd  pipe  or  the 

other,  in  any  Instrument,  will  very  ma-  drain  which  contains  the  water,  and  it 

terially  depend  upon  the  context.  And,  may  mean  the  land   over  which  the 

In  the  case  before  us,  it  appears  to  us  water  flows.    Whkhitdoes  meanimict 

that  that  which  flows  through  the  lands  be  shown  by  the  context,  and  if  that 

named,   for   the   purpose  of   watering  is  no  contest  I  apprehend  that  it  woidd 

tbem   and  other  specified  lands,  must  not  mean  anything  but  theeswment,* 

be  taken  to  be  the  water  itaelf  and  not  right  to  the  flow  of  the  water.    .   .   . 

the  channel  through  which  It  flows."  I   think    that  in    thia  case  the  word 

In  Taylor  v.  St.  Helena,  6  Ch.  DIv.  watercourae  means  a  corporeal  bere- 

364,  there  wa*  a  grant  to  a  company  of  dttament,  and  not  merely  tn  easemeat 

all  the  watercourse*,  dame,  and  reser-  or  right  to  the  running  of  water,  and 

voirs     upon     certain     lands  —  which  that  it  beara  the  second  meaning,  ttail 

-watercourses,    dams,    and    retervoin  is,    the    channel    through  which  tb* 

were  laid  down  upon  an  annexed  plan,  water  runs,  the  pipe  or  drain  which,  M 

which  was  to  be  taken  as  a  part  of  the  to  say.  contains  the  water." 

deed — with  the  right  for  the  company  1,  Philadelphia   v.   Spri:^  Garden, 

to  take  and  use  the  water  from  the  said  7  Pa.  St.  348. 

springs   or   strearns  of  water,   water-  1.  Dovie  v.  San   Di^a  Land,  etc, 

courses,   dams,    and    reservoirs.     The  Cot  46  Fed,  Rep.  709. 

right  was  reserved  to  the  grantor  to  a.  In   JenniK>n  i>.  Walker,  11  Gray 

ute  the  waete  or  overflow  water,  pro-  (Mass.)  1,13,  this  rule  of  caostnietian 

Tiding  its  exercise  did  not  interfere  with  waa  applied  to  the  right  to  lav  an  ique- 

the  rights  of  the  company.    The  prop-  duct  from  a  spring,  granted  in  geneni 

erty  indicated  on  the  annexed  plan  con-  terms.     Bigelow,  ].,  said:  "  Where  sn 

aisted  of  an  artiflcial  watercourse  part-  easement  in  land  Is  granted  in  gener^ 

ly  covered,  with  dimensions  BpeciSed  terms,  without  giving  definite  locatnw 

in  the  plan.     This  watercourse,  it  ap-  or  description  to  it,  so  that  the  part  of 

peered,  was  large  enough   to  carry  oflT  Ihclandover  which  therlgbt  iitobeei- 

the  water  which  flowed  into  it  except  erciaed  cannot  be  definitely  ascertained, 

after  heavy  rains.    The  grantee*  hav-  the  grantee  does  not  thereby  acqiiiret 

Ing  occasion  (or  more  water,  proceeded  right  to  use  the  servient  estate,  with- 

to  enlarge  the  channel  of  this  water-  out  Xmitatlon  as  to  the  place  or  mode 

course.     It  was   held   that  the   grant  in  which  the  easement  is  to  beeojojecl. 

was   of  the  arlliicial  channel,  of   the  When  the  right  granted  has  been  once 

definite  springsandatreams  onthe  land,  exercised  and  fixed  in  definite  ctsine, 

and  of  such  other  water  as  should  find  with  the  full  acquiescence  and  consent 

it*  way  into  atid  run  down  the  channel,  of  both  parties,  it  cannot  be  chained 
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TL  KieETS  07  TBKAVniir  COUIOV.— Water  rights  and  easements 
may  be  held  by  tenants  in  common  as  other  rights  and  property  ;> 
and  when  so  held,  a  partition  may  be  effected  by  mutual  agree- 
ment between  the  cotenants,  or  in  the  manner  provided  by  law.* 

at  the  pIcMure  of  the  grantee."    See  the  water  thu»  appropriated.     Lvtle 

al«o  Marah  v.  Haverhill  Aqueduct  Co.,  Creek  Water  Co.  v.  Perdew,  65  Cal. 

a 4  Mass.  106;  Prentiss  v.  Wood,  118  447. 
Et*s.  589.  When  landowners  have  entered  into 

In  Barret  v.  HoBmer,  I  Root  (Conn.)  covenants  defining  and  securing  their 

Vji,  It  was  held  that  where  an  ancient  respective  rights  in  the  use  or  the  water 

grant  was   made  to  erect  a  mill  and  of  a  stream,  their  agreement  is  equiva- 

raise  a  dam  without  llmitBtion,  s  long  lent  to  a  grant,  and,  as  in   other  cases 

course  of  practice   will  determine  the  of  granu   and  easements,   the   proper 

construction   of  the  grant.      See  also  remedy  of  one  of  the  parties  " 

Davidson   o.  Fowler,  1  Root  (Conn.)  ■  

358- 

In  Onthanic  «.  Lake  Shore,  etc.,  R. 
Co.,  71  N.  Y.  194  J  JT  Am.  Rep.  35, 
o^rMiBf  8Hun  (N.  Y.)  Ijl.undera 
grant  of  right  to  enter  upon  the  grant-         S.  Smith  v.  Smith,  10  Paige  (N.  Y.} 

or*!  land  and  lay  a  water  pipe,  nnthout  470;  Doan  v.  Metcalf,  46  Iowa   tlo; 

specif/lng  the  place  or  size  of  the  pipe.  Cooper  v.  Cedar  Rapids  Water  Power 

It  waa  held  that  after  the  grantee  had  Co^  43  Iowa  39S ;  Hansom  r.  Wlllard, 

once  laid  the  pipe,  he  could  notlncreaae  13  Me.  143 ;  38  Am,  Dec.  161  j  Kennedj' 

tbe  afze,  or  lajr  it  In  another  place.  *.  Scovil,  1 1  Conn.  317. 

DMHotUmlttBC  arMt.~A   deed  of        PutmoD  Vj  Hates  sad  Bonnda.— In 

"two  undivided  ninth  parts  of  theaquc-  Morrill  u.  Morrilt,  5  N.  H.  134,  in  the 

duct  and  spring  of  water,  with  full  lib-  partition  of  a  mill  site  and   mill  prlv- 

crtj  to  take  said  portion  of  water  from  liege,  distinct  portions  of  the  premlaes 

•aid  premise*,"  was  held  to  convej,  not  were  assigned  to  some  of  the  parties  hj 

the  right  to  take  the  said   portion   of  metet   and   bounds,  with  the  right  of 

water  from  the  aqueduct,  but  a  portion  taking,  within  the  river  limits  of  the 

of  the  spring,  with  the  privilege  of  tak-  lands  assigned  to  them  respectively,  so 

tog  the  water  by  other  means  than  the  much  water  as  would  flow  through  a 

aqueduct.    The  fact  that  the  grantors  a  gateway  of  certain  prescribed  dimen- 

had  always  taken  their  portion  of  the  sions,  together  with   a  passageway  or 

water  from  the  aqueduct  did  not  limit  other  portion  of  the  premises  not  as- 

the  grant.     Arnold  v.  Farr,  61  Vt.  444.  signed  to  them. 

1.  Bradley  v.  Harkness,  16  Cal.  69.         In    Warren    v.    Baynes,    3    Blunt'a 

In   Kimball  v.  Gearhart,  li  Cal.  37,  Amb.  589,  Lord  Haitlwlcke,  in  a  case 

Baldwin,  J.,  said :  "  It  Is  true  that  the  of  partition  of  property,  the  principal 

mere  right  to  water  is  a  sort  of  incorpo-  value    of   which   was   the   use   of  the 

real  thing ;  but  the  water  itself  is  sub-  water,  directed  such  a  partition.     See 

•Untlal  and  tangible,  and  as  the  right  Smith  v.  Smith,  10  Paige  (N.  Y.)  470. 
gives  the  control  and  possession  of  this        The  same  effect  is  to  be  given  to  a 

commodity,  and  entitles  the  party  to  judgment  of  partition  of  water  priv- 

damagea  tor  It*  diversion  by  another,  lieges,  as  if  the  premises  wereconveyed 

we  do  not  see  why  this  right  cannot  be  by  deed.      So,  where  a  'partition  waa 

acquired  by  twoor  more  acting  together,  made  of  property  on  which  there  were 

or  why,  when  they  do  acquire  it,  they  mills,  one  milt  being  situated  below  the 

do  not  hold  It  as  other  property  and  other  on  a  stream  running  through  the 

tnay  not  sue  for  an  unlawful  laierfer-  premises,   and   the   commissioners   al- 

ence  with  iL"  lotted  to  one  of  the  parties  a  certain  por- 

Persons  separately  appropriating  the  tion   of    tbe  premises    on    which   the 

waters  of  a  stream,  and  severally  using  lower  mill  was  situated,  together  with 

the    same    under    certain    regulations  all    the   mills,    machinery,    etc.,   with 

as  to  the  time  and  manner  of  such  use,  water  privileges  belonging  to  the  same, 

are   tenants   in   common,  and  each  of  and  allotted  to  the  other  party  the  resi- 

them  may  maintain  an  action  to  enjoin  a  doe  of  the  premises,  though  at  the  time 

trespasser  from  diverting  any  part  of  of  the  partition,  and  long  before  it,  the 
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The  partition  need  not  be  by  metes  and  bounds,  but  wberc  an 
actual  partition  cannot  be  made,  there  may  be  a  partition  inequity, 
either  by  apportioning  the  time  and  extent  of  the  use,  or  by  a 
sale  of  the  right  and  a  division  of  the  proceeds ;'  and  the  latter 

water  rBised  bj  the  lower  mill  flowed  a  by  common  consenL     Muilroe  f.Gitei, 

portion  of  tbe  premises  on   whicb  the  ^  Me.  463. 

upper  mill   was  situated;  it  was  held  In    Wiscouain,   there   la  a  Kitulnrr 

tliat  by  the  partition,  the  party  to  whom  proceeding  Tor  the  settlement  of  righti 

the  lower  mill  was  allotted  acquired,  between  owners  of  water  powere,orbe- 

not  only  the  premises  particularly  de-  tween  the  ownersof  any  riehuorlnttr- 

scribed  as  allotted  to  him,  but  also  the  ests  therein.     Witcenain   Rev.  StiU  { 

right   to  flow   the  lands  of  the  other  149  el  trf.     As  to  the  raiidity  of  Ihii 

party  in  the  same  manner  and  to  the  statute,  see  Janesville,  etc.,  Co.  r.  Ford, 

lame  extent  as  they  were  flowed  pre-  55  Wis.  197. 

vious  to  the  partition.     Hills  i>.   Dey,  In  a  complaint  forpartilionornatar, 

14  Wend.  (N.  Y.)  106.     See  also  Clark  it  Issufficient  toavergtnerally  thitser- 

V.  Debaugh,  67  Md.  430.     See  infra,  eral  parties  have  certain  interest!  Ih«re- 

this  title,  Righis  Acquired  by  Exfress  in.  and   the   nature   of  9uch  intemls, 

Agreement.  without  setting  forth  the  histoiy  and 

ParttUan  bf  Deada  of  Baloue — Kn-  evidences   of    their    respeclire   liUei. 

tnal  GoreuanU,— In   Hamilton  i>.  Far-  Spensleyf.Janesville  Cotton  Mfg.  Co^ 

rar,   iiS   Mass.  493,  where  tenants  in  6a  Wis.  549.     And  it  is  suflicieni  at  to 

common   of  an   estate,   part  of  which  the  disagreement  to  state  in  tht  com- 

was  a  mill  privilege,  made  a  partition  plaint   that  the  partiea  are  unable  to 

thereof  executing  mutual  deeds  of  re-  sigree  and  determioc  iheirright).CIark 

lease,  which  stipulated  that  neither  the  v,  Stewart,  56  Wis.  154, 

grantor,  nor  his  heirs,  nor  any  person  Where  a  partition  judgment  has  pre- 

ciaiming  under  him,"  shouldclaim  any  scribed  the  method  in  which  the  rt' 

right  or  title  to  the  aforesaid  premises  spective  parties  interested  in  a  wirer 

or  appurtenances,  or  any  part  or  parcel  power  shall  use  the  water  therefrom, 

thereof  forever,"  it  was  held  that  there  the  parties  must  abide  bj  such  method 

was   an  extinguishment  of   the  privU  until  it  is  changed  by  the  court,  snd  t 

leges  which  could  not  be  revived  by  the  use  in  a  difTerenl  manner,  by  one  of  tlit 

grantor  or  any   one  of  the  cotenants  parties,  may  be  enjoined.    Mulberfcrr. 

against  the  other.     See  also  Watrous  Koenig,  6j  Wis.  558. 

V.  Watrous,  3  Conn.  373.  1,  Head  v.  AmmkeaK  Mfg.  Co.,  113 

If  the  water  in  a  stream  be  owned  U.   S.   9  ;   DeWilt  v.  Harvey,  4  Gray 

by  two  persons  whose  lands  are  on  op-  (Mass.)  486;  Bliss  i>.   Rice,   17  Pict. 

posite  sides,  and  they   agree   to  erect  (Mass.)  J3  ;  Hansom  o.  Willird,  11  Mt 

mills  on  the  lands  of  one  and  turn  the  14J ;  a8  Am.  Dec.  163 ;  BrowD  t.Tuni- 

whole  stream  to  the  mills,  it  is  an  ap-  er,  i  Aik.  (Vt.)  350;  Tt  Am.  Dec.  696. 

propriation  of  the  water  to  the  mills,  In  Bliss  v.  Rice,  17  Pick.  (Misi.)!}, 

«nd  if  they  be  held  jointly  or  In  com-  the  plaintiff  and  defendant,  being  Iw- 

mon,  a  release  of  Ihe  right  of  one  ten-  ants  In  common  of  a  mill  on  one  lideof 

ant  in  the  mills  will  pass  his   rights  in  a  stream  and  of  the  mill  dam  snd  wsttr 

the  water  also.     Wetmore  v.  White,  1  power,  occupied  the  mill  altemstelr.in 

Cai.  Cas,  (N.  Y.)  S7;  2  Am.  Dec.  353.  pursuance  of  a  verba!  agreement, rtcli 

Impllwl  Partition. — Where  there  were  of  them  several  days  at  a  time,  in  pro- 
several  mill  privileges  originally  owned  portion  to  his  interest;  and  Ihe  deftnJ- 
together,  but  afterward  for  a  long  series  ant,  being  the  owner  of  the  land  on  Iht 
of  years  occupied  by  different  persons  opposite  side  of  the  river,  cut  t  chinnel 
in  severalty,  and  from  time  to  time  from  the  mill  pond  above  the  dam,  on 
transferred  from  one  to  another  by  his  several  land,  and  thereby  conducl- 
deed,  levy,  or  descent,  it  was  held  that  ed  a  portion  of  the  water  to'  driie  the 
a  court  was  authorized  to  infer  an  machinery  on  his  several  land.  I(  "is 
ancient  partition  among  the  several  held  that  such  alternate  use  of  th*  corn- 
proprietors,  and  a  dlviiion  of  the  water  mon  property  was  anequitableondkpl 
privilege  into  proportionate  parts,  as  it  division  so  long  as  the  parol  agreWJient 
had  been  used  and  occupied,  excepting  should  remain  in  force,  and  thilruh 
«o  much  as  may  have  been  parted  with  cotenant,  during  his  turn,  bad  a  right 
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is  the  usual  course  adopted  in  the  case  of  a  partition  of  water 
conducted  in  ditches  for  mining  purposes,  and  owned  by  tenants 
in  common.* 

One  tenant  in  common  may  maintain  an  action  against  his  co- 
tenant  for  diverting  the  water  from  the  common  mill  for  his  sep- 
arate purposes.*  And  generally,  a  court  of  equity  will  interfere 
and  adjust  the  rights  of  the  owners  having  equ<U  interests  in  water 
rights,' 

Tn.  ASTinciAI  WATBBOOmtlES — 1.  InOenenl. — Thelawrelatine 
to  artificial  watercourses  is  totally  unlike  that  relating  to  natural 
streams.  As  was  said  in  a  leading  case  on  the  subject,  there  is  no 
doubt  that  the  right  to  the  water  of  a  river  flowing  in  a  natural 
channel  through  one's  land,  and  the  right  to  the  water  flowing  to 
it  through  an  artificial  watercourse  constructed  on  his  neighbor's 
land,  do  not  rest  upon  the  same  principle.  In  the  former  case, 
each  successive  riparian  proprietor  is  prima  facte  entitled  to  the 
unimpeded  flow  of  the  water  in  its  natural  course,  and  to  its  rea< 
sonable  enjoyment  as  it  passes  through  his  land,  as  a  natural  inci- 
dent to  his  ownership  of  it ;  in  the  latter,  any  right  to  the  flow  of 
the  water  must  rest  on  some  grant  or  arrangement,  either  proved 
or  presumed,  from  or  with  the  owners  of  the  lands  from  which 
the  water  is  artificially  brought,  or  on  some  other  legal  origin.^ 

to  uiF  the  whole  of  the  WBter  In  Eucb  a  prlator  Irom  interfering  with  the  rights 

manner  ai  he  pleased,  doing  no  injur/  of  Ibe   prior   appropriaton    as   aecer- 

to  the  common  property.     The  court  tsined   and  established   by  the   court, 

refuted  to  enjoin  the  defendant  to  fill  Frej  v.  Lowden,  70  Cil.  550. 
up  his  channel,  It  not  appearing  to  be        4.  Rameshur  Pershad  Naraln  Singh 

injuHouB  to  the  common  property,  or  v.  Koonj  Behari  Pattuk,6  Indian  App. 

to  desist  from  drawing  water  by  it  dur-  33,  31  Moak  771.   See  also  Sampson  v, 

Ing  his  turn,  but  enjoined  him  against  Hoddinott,  i   C.  B.  N.  S.  190;  Nleld  i>. 

drawing  water   during   the  plaintiff's  London,  etc.,  R.  Co.,  L.  R.,  10  Exch. 

turn.  4;   Sutcliffe   v.  Booth,  3a  L,  J.  Q^  B. 

1.  McGillivray  v.  Evans,  2;  Cal.  92;  136-,   Greatrex   v.   H  ay  ward,  S   Exch. 

Lorenz  -v.  Jacobs,  59  Cal.  262.  291  ;  Wood  11.  Waud,  3  Eich.  748. 

a.  Blanchard  v.  Baker,  S  Me.  355  ;  13         In  Magor  r.  Chadwick.  1 1  Ad.  &  El. 

Am.  Dec,  504;  Fillsbury  v.  Moore,  44  571,  It  was  held  that  it   was  no   mlt- 

Me.  154;  69  Am.  Dec.  91.  direction  to  the  jury  to  say  ■*  that  the 

In  Odiorne   v.  Ljford,  9  N.   H.  503  ;  law  of  watercourses  is  the  same  wheth- 

32  Am.  Dec.  387,   it  was  held  that  if  er  natural  or  artificial.  "    But  in  Wood 

one  cotenant  oj^land,  upon  which  a  mill  v,  Waud,  3  Exch.  748,  it  was  said  that 

Is  situated,  erects  a  dam  below,  on  the  this  expression  was  to  be  considered  as 

same  stream,  on  his  private  estate,  and  applicable  to  the  particular  case,  and 

thereby  flows  the  common  property  to  that  as  a  general  proposition  it  was  too 

the  injury  of  his  cotenant,  the  latter  broad.     In  this  latter  case,  it  was  held 

may  maintain  an  action  against  him.  that  the  diversion  of  water  from  an  arti- 

S.  Bliss  V,  Kennedy,  43  III.  67.  ficial  watercourse  made  for  the  purpose 

A  court  of  equity  has  power  to  a«-  of  drainage,  by  one  through  whose  land 

certain  and  determine,  as  between  sev-  it  flows.  Is  not  unlawful  as  against  the 

era  I  proprietors  of  the  waters  of  a  nat-  lower   owner   through  whose  land   it 

Ural  stream,  the  extent  of  the  respec-  also  flows,  or  through  whose  land  flow* 

tive  rights  of  each  in  the  waters  there-  a  natural    watercourse   into  which   it 

fn  ilowing,  to  regulate  the  use  thereof  empties,  as  it  Is  obvious  that  the  enjoy- 

tuch  a  way  as  to  maintain  equality  ment  depends  upon  temporary  circum- 

In  Arkwright  v.  Geli,  5  M.  &   W. 
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So  the  water  in  a  canal  is  the  property  of  the  canal  owners,'  and 
the  acquisition  of  title  to  the  land  across  which  the  water  runs  in 
an  artificial  channel,  constructed  for  hydraulic  purposes,  does 
not  carry  with  it  the  right  to  draw  water  from  such  channel.* 

But  where  an  artificiaL  watercourse  is  constructed  under  circum- 
stances showing  that  it  was  intended  as  a  permanent  structure. 


dUcharged  from  a  miae  above  him,  would  be  regarded,  as  between  tbe 
but  it  was  held  that  the  mine  owner,  parties,as  a  natural  stream.  InthitcaM, 
nevertheless,  might  divert  the  ttrenm  the  plaintiff  was  the  owner  of  a  valu- 
when  deeper  draining  was  required,  as  able  mill  with  a  race  war  to  conduct 
the  mill  owner  could  not  acquire  a  the  water  from  the  mill  in  the  most 
prescriptive  right  to  the  Sow  of  the  direct  manner  to  the  stream  below, 
water,  it  appearing  that  the  oHginal  Thll  race  way  was  constructed  hj  con- 
user  had  notice  that  the  eupplj  might  sent  of  the  parties,  and  had  been  in 
be  discontinued.  use  for  several  years,  until  the  original 

In  Greatrez  v.  Hajward,  8  Each,  channel  had  been  to  a  great  extent  ob- 
191 ;  12  L.  J.  Exch.  137,  It  was  held  that  ttructed  and  could  not  readily  be  re- 
one  who  for  more  than  twenty  years  stored.  The  plaintiff  conveyed  a  por- 
had  used  water  discharged  from  a  tion  of  hi*  land  in  which  the  race  way 
drain  upon  his  neighbor's  land,  ac-  was  situated,  describing  It  as  "  bound- 
quired  no  prescriptive  right  to  the  tng  on  tbe  lawmill  brook,"  which  It  was 
water,  ai  It  was  apparent  that  tbe  admitted  was  this  artificial  race  way, and 
maker  of  the  watercourse  never  Intend-  "  on  the  bridge  meadow  broolt,"  which 
ed  to  give  the  other  the  use  of  it  as  a  was  the  original  channeL  The  conrt 
matter  of  right,  said:  "We  think  the  mention  of  thU 

In  Green  v.  Carotta,  7a  Cat.  367,  an  race  way  as  the  sawmill  brook  is  a  rec- 

actloo  was  brought  to  enjoin  the   de-  ognltlon  of  it  as  being,  ai  lietween  the 

ftndants  from  interfering  with  the  flow  parties,  the   brook,  the   natural  chao- 

of  the  waters   of   an    alleged   natural  nel."     See  also  Warner  v.  Soutfawortli, 

stream.  The  water  in  dispute  was  con-  G  Conn.  471. 

tained  in   a  lagoon    located  upon    the  In  Goodyear  v.  Shanahan,  43  Conn, 

land  of  the  dtSendanta  and  never  had  110,  it  was  held  that  land  bounded  on  a 

any   natural    outlet.     More    than    ten  canal  extended   to   the    center  of  tbe 

years  prior  to  tbe  commencement  of  canal.     See  also  Agavram  Canal  Co.  d. 

the  action,  a  former  owner  of  the  lands  Edwards,  36  Conn.  476. 

of  the  plaintiffs  and  defendanU  cut  a  But  in  Carter  v.  Cbewpeake,  etc,  R- 

ditch  over  that  portion  of  hi*  land  now  Co^  16  W.  Va.  644;  53  Am.  Rep.  116, 

owned    by    the     defendants,    through  where  a  grantor,  having  title  to  landi 

which  he  conducted  the  water  of  Uie  lying  on  both  side*  of  a  head  race  of  a 

lagoon  for  purposes  of  irrigation  and  mill  owned    by   him   lielow  the  land 

drainage,  and  ever  since  he  and  tbe  de-  which    he   granted,   conveyed    to  the 

fendants  had  continuously  used  all  the  grantee  by   a  deed  lands  on  the  oppo- 

water  flowing  in  the  ditch,  except  such  site  sides  of  this  mill  race  bounded  t^ 

as  they  wasted,  as  their  own,  and  ad-  it,  the  tracts  on  each  side  of  the  niil 

versely  to  the  whole  world.     The  ditch  race    being    described   by   metes   and 

was   located  upon   the   border  of  the  bound*   e*t«nding  arouiid    the  whole 

plaintiffs'  land,  and  by  the  parol  leave  of  each   tract  separately  and   not  ei- 

of  the  defendants  and  their  predeces-  tending  around  both  of  them  togetber 

sors,  they  had  used  the  waste  water  of  a*    one    tract,  it  was    held    that   Ac 

the  ditch,  hut  had  no  further  claim  or  grantee  got  no  part  of  the  bed  of  Kich 

right  therein.     It  was  held  that  the  de-  mill  race. 

fendants  were  absolute  owners  of  tbe  1.  Rochdale  Canal  Co.  v.  King,  14 

water,  and  that  the  plaintiffs  had  never  Q^.  B.  11a. 

acquired  any  riparian  right  thereto.  a.  Fox  River  Flour,  etc^  Co.  v.  Kd- 

AztUelal  StrauB   aa    Boa&dArr. — In  ley,  70  WU.  aS?;  Lawaoa  o.  Mowiyip 

-  Dunklee  v.  Wilton  R.  Co.,  34  N.  H.  Wl*.  119. 
1040 
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rights  therein,  similar  to  the    riparian    rights  in  natural  water- 
courses,* may  be  acquired  by  prescription. 

Where  several  proprietors  by  agreement  have  diverted  a  natural 
watercourse  into  an  artificial  channel,  and  the  old  course  is  aban> 
doned  as  to  all  the  parties  and  those  who  claim  under  them,  the 
new  channel  must  be  regarded  as  the  natural  channel,  and,  in  the 
absence  of  any  special  agreement  between  them,  their  rights  must 
be  determined  according  to  the  rules  which  prevail  among  riparian 
proprietors.*  As  a  general  rule,  in  the  absence  of  any  agree- 
ment to  the  contrary,  there  is  an  implied  obligation  between  the 

1.  lTimejT>.  Stoclcer,  L.  R^  1  Ch.  396i  Btnall  watercourse,  origlnatinK  in  k 
Grea(T«x  v.  Hajward,  8  Eich,  391 ;  natural  spring  on  the  plaintiff '»  land, 
Beeston  K.  Weate,  5  El.  &  Bl.  986;  Ark-  flowing,  first,  through  the  plaintiff') 
wrielil  V.  Gell,  1;  M.  &  W.  103 ;  Gaved  land,  next  through  the  defendant's  land, 
V.  Martvn,  19  C  B.  N.  S.  731 ;  Mur-  and  then  through  the  plaintiff' si  and  to 
chie  V. 'Gates,  78  Me.  300;  Reading  v.  the  plantiS 's  house.  For  seventy  yeara 
Alihouse,  93  Pa.  St  400.  and  upwards,  prior  to  1879,  the  plain- 
In  Wood  11.  Waud,  3  Exch.  748,  the  tiS"  had  enjoyed  the  watercouTM  almost 
court  said;  "We  entirely  concur  wilh  exclusively.  In  1879,  however,  the  de- 
LordDenman,C.  J.,  In'theproposltioD  fendant,  by  means  of  ■  pipe,  appro- 
that  a  watercourse,  of  whatever  antiq-  priated  nearly  all  the  water  for  toe  use 
uity  and  in  whatever  degree  enjoyed  by  of  newly  built  houses.  The  plaintiff 
numerous  persons,  cannot  be  enjoyed  claimed  the  exclusive  use  of  the  water, 
BO  as  to  confer  a  right  to  the  use  of  the  and  alleged  that  the  watercourse 
water  if  proved  to  have  been  originally  through  the  defendant's  land  was  arti- 
artificial,  is  quite  Indefensible.'  Buton  ficial,  and  constructed,  at  a  time  im- 
the  other  hand,  the  general  proposition,  memorial,  for  the  sole  benefit  of  the 
that  under  all  circumstances  the  right  plaintiff  and  his  predeceMors.  It  was 
to  watercourses  arising  from  enjoyment  held  that  as  no  one  could  tell  when  the 
is  the  same  whether  they  be  natural  or  artificial  part  (if  any)  of  the  water* 
artificial,  cannot  possibly  be  sustained,  course  was  made,  the  watercourse  mi{st 
The  right  to  artificial  watercourses,  as  be  deemed  to  be  a  natural  stream  ;  or, 
against  the  party  creating  them,  surely  if  In  any  part  artificial,  to  have  been 
must  depend  upon  the  character  of  the  made  so  as  to  give  all  the  rights  of  a 
wa.tercourBe;  whether  it  be  of  a  per-  riparian  proprietor  to  the  defendant 
manent  or  temporary  nature,  and  upon  and  his  predecetaora  in  title.  Consld- 
Ihe  circuTUStances  under  which  it  Is  ered  and  approved  in  Roberts  v.  Rich- 
created.    The   enjoyment    for    twenty  arde,  50  L.  ].  Ch.  197 ;  44  L.  T.  371.  In 


years  of  a  stream  diverted  or  penned     chancery  appeal  order  dischai^ed  o 
up  by  permanent  embankments,  clearly    undertaking.     See  Weekl;  "   ' 
stands  upon  a  different  footing   from     p.  156 ;  51  L.  J.  Ch.  944. 


the  enjoyment  of  a  flow  of  water  orlg.  In  Freeman  v.  Weeks,  45  Mich.  335, 
Inating  in  the  mode  of  occupation  or  It  was  held  in  an  action  brought  for  ob- 
aiteration  of  a  person's  property,  and  structing  a  ditch,  that  where  a  ditch  dug 
presumably  of  a  temporary  character  as  a  neighborhood  drain  had  remained 
and  liable  to  varlationa."  open  as  a  watercourse  for  some  years,  it 
In  Sutclifl^e  v.  Booth,  31  L.  J.  (^  B.  ought  to  be  governed  by  the  rules  that 
136,  the  direction  to  the  jury  to  the  effect  apply  to  other  watercourses, 
that  if  the  stream  were  an  artificial  one  In  Greatrvi  c.  Hayward,  8  Exch. 
no  right  could  have  been  acquired  In  391,  It  was  held  that  the  flow  of  water 
it,  is  incorrect  "because,  although  it  from  a  drain,  even  for  twenty  years, 
may  have  been  an  artificial  watercourse,  the  drain  being  made  for  the  purposes  of 
it  may  still  have  been  originally  made  agricultural  improvements,  did  not  give 
under  such  circumstances  and  have  a  right  to  a  neighbor  so  as  to  prechide 
been  so  used  as  to  give  alt  the  rights  the  proprietor  from  ordering  the  level- 
that  the  riparian  proprietors  would  have  ing  of  his  drain  for  the  improvement 
had,  had  it  been  a  natural  stream."  In  of  his  land. 

this  case,  the  plaintiff  was  the  owner         1  Townsetid   v.   McDonald,   11   N. 

of  a  farm  supplied  with  water  from  a  Y.  389. 

38  C.  of  I 66  IMl 
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several  proprietors,  that  each  will  make  the  necessary  repairs  upon 
the  section  of  the  structure  lying  within  his  premises.^  And 
where  a  proprietor  at  the  head  of  a  stream  has  changed  the 
natural  flow  of  the  water,  and  has  continued  such  change  for  more 
than  twenty  years,  he  may  not  restore  it  afterward  to  its  natural 
channel,  when  to  do  so  will  have  the  effect  to  destroy  the 
mills  of  other  proprietors  below  which  have  been  establi^cd 
in  reference  to  such  change  in  the  natural  flow  of  the  stream.' 
The  right  to  have  the  water  in  an  artificial  channel  pure  and  un- 
polluted, may  be  acquired  by  prescription  in  a  watercourse  of  a 
permanent  character,  though  artificial  in  its  origin.' 

Although  an  artificial  watercourse  cannot  rightfully  be  made 
to  flow  upon  the  land  of  a  neighbor  without  his  consent, 
yet,  if  the  water  has  been  so  conducted  for  more  than  twenty 
years,  an  easement  is  thereby  acquired  which  is  entitled  to  pro- 
tection ;  the  right  to  drain  upon  the  lands  of  another  may  also  be 
acquired  by  prescription.* 

2.  Canali— n.  Authorization  and  Construction.— Canals, 
the  artiBcial  waterways  so  extensively  used  for  inland  navigation, 
are  purely  of  statutory  creation.  In  the  United  States,  they  are 
created  by  statutes  or  charters,  and  are  constructed  and  operated 
either  by  the  state  through  its  officers  or  by  private  incorporated 
bodies.'  A  waterway,  however,  which  is  a  mere  private  enterprise, 

L  Wlnslow  V.  Pubrman,  35  Ohio  St.  i.  Ivimef  v.  Stocker,  L.  R.,  i  Ch. 

638.     But  here  it  was  held  further,  that  396;  Earl  v.  DeHart,  la  N.  1.  Eq.  iSo; 

wbere  the  nature  and  UKS  of  the  struc-  71  Am.  Dec.  39$ ;  White  v.  ChapUi,  11 

ture  are  euch  as  to  lendcr  the  method  Allen  (Mast.)  516;  Smith  v,  MlUer,  11 

above  stated  impracticable  or  unrea-  Gray  (Mau.)  145;  Aihlcj'  v.  AHhle;,6 

•onable, thennoBuchlmpllcatlonBri8M,  Cu«h.   (Mats.)  7a     See  bIhi  Dkaikc 

and  the  rule  does  not  appl;.  and  Sewbrb,  toI,  6,  p.  a. 

1.  Shepardson  v.  Perkins,  58  N.  H.  B.  In  New   Tork,  there  are  seTeial 

¥4;  Beiknap  ».  Trimble,  3   Patge  (N.  canals  of  great  importance  which  w 

■)    577-     See   also   jiv/ra,   thk   Utla,  the  sole  property  of  the  state,  a*  the 

Divtraien.  Erie  and  Chunplain  ooali,  connecting 

So,  where  one  has  acquired  a  pre-  the    waters   of  Lake   Erie   and  Lake 

•Criptlvc  right  to  discharge  water  from  Champlain  with  the  wateraof  the  Hud- 

hls  mill  into  Euch  a  watercourse  made  ion  river  respecdTelj,  and  the  Cajiq^a. 

by  another,  the  latter   cannot  restore  the   Seneca,   the  Oswego,  and  seTcnl 

the    water    to    the    original    channel,  others.     At  a  veij  carty  period  in  the 

Delaney  v.  Boston,  3  Harr.  (Del.)  480.  history  of  the  state,  the  legislature au- 

S.  In  Magor  v.  Chadwick,  11   Ad.  h  thorized  the  state  to  aid  existing  cam) 

El.  571,  it  WB«  held  that,  where  an  arti-  companies.     Aa   early   m   1817  (JVek 

ficlal   drain   had  been  constructed  for  fork  Laws  of  1817,  ch.  a6i)  fire  com- 

tfae  purpose  of  draining  a  mine,  and  the  missioners  were  appointed,  knovnaitbe 

pumping  of  the  water  had  been  discon-  canal  conuniisioncis  of  tbe  canal  fund, 

tinued  for  twenty  years,  during  which  Instituted  for  the  purpose  of  comi^- 

period  pure  water  had  Sowed  naturally  Ing  the  canals,  and  by  this  and  subao- 

and  continuoualy  In  the  watercourae,  a  queat  legislation  the  state  acquired  ill 

later  riparian  owner  gained  the  right  the  rights  in  the  Erie  and  Champliia 

by  prescription  to  have  the   water  bo  canals.     By   the  coostltutioa  o(  1S76. 

flow,  and  that  the  resuraptlonof  pump-  art  5,  4  3,  the  office  of  superinteodenl 

ing  the  water  from   a   mine   into   the  of  public  works  waa  created,  and  the 

drain,  and  consequent  pollution  thereof,  office  of  canal  commlaiioner  aboltthed. 

was  a  nuisance.  and  all  the  duties  of  the  last  named 
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is  like  a  private  road  over  which  the  public  may  be  permitted  to 
travel,  but  in  which  it  obtains  no  vested  rights,  unless  dedicated 
to  its  use.* 

The  importance  of  canals  to  the  interest  and  progress  of  the 
community,  as  highways  for  commerce,  makes  them  clearly  within 
the  class  of  public  uses,  for  which  the  rights  of  individuals,  pro- 
vided compensation  be  made  therefor,  may  be  taken,  whether 
these  rights  are  to  become  vested  in  the  state,  or  in  the  company 

incorporated  for  the  purpose  of  constructing  and  operating  the 
canals,  and  authorized  to  compel  the  payment  of  tolls  from  the 
public* 

officer  ttansferred  to  such  superintend-  s,  Chesapeake  Canal  Co.  i'.  Kej,  3 
ent  Cranch  (C.  C.)  599;  Farnum  v.  Black- 
In  Illinois,  the  state  ie  the  owner  of  stone  Canal  Corp.,  i  Sumn.  (U.  S.)  46; 
the  Illinois  and  Michigan  canal,  to-  Chesapeake,  etc.,  Canal  Co.  v.  Balti- 
gether  with  its  locks,  dams,  and  other  more,  etc.,  R.  Co.,  4  Gill  &  J.  (Md.)  t; 
Improvements,  provided  for  the  naviga-  Harness  v.  Chesapeake,  etc.,  Canal 
tion  of  the  Illinois  and  Little  Wabash  Co..  i  Md.  Ch.  349;  Willjard  v.  Ham- 
rivers,  the  control  and  management  of  ilton,  7  Ohio,  pt.  i,  iii ;  31I  Am.  Dec 
its  property  being  Intrusted  to  three  19c;  Hazen  -v.  Essei  Co.,  11  Cush. 
commissioners.  As  to  the  powers  (Mass.)  475;  Com.  v.  Breed,  4  Pick, 
and  duties  of  these  commissioners,  as  (Mass.)  463;  Dalles  Lumbering  Co.  v. 
well  as  the  ruiei  and  regulations  for  Urquhart,  16  Oregon  67. 
the  navigation  of  theie  waters,  re(-  As  to  the  damages  to  be  assessed  and 
erence  must  be  made  to  the  seneral  the  mode  of  ascertaining  the  sum,  the 
laws  of  the  state.  See  Starr  &  Curt,  following  cases  majbeconsulted  :  Van 
///inoij  Annot.Stat., vol.3, ch.  ig.p. 375.  Schoick  v.  Delaware,  etc.,  Canal  Co., 
In  Oiia,  the  state  canals  are  intrusted  10  N.  T.  L.  349;  Chesapeake,  etc., 
to  the  care  o(  the  board  of  public  Canal  Co.  p.  Hoje,  a  Gratt,  (Va.)  514; 
works.  See  Oilia  Rev.  Stat.,  4  9519  e2  People*^.  Wells,  13  III.  loi;  Union 
aeq.  See  also'  Hubbard  v.  Toledo,  at  Canal  Co.  v.  Stump,  8i*  Pa.  St.  35J. 
Ohio  St.  379.  In  Wheelock  -u.  Young,  4  Wend.  (N. 
In  Indiana,  the  state  constructed  and  Y.)  648,  it  was  held  that  the  appraisal 
operated,  bj  a  board  of  canal  commis-  of  damages  majr  be  made  as  well  for 
slonets,  the  Wabash  and  Erie  canal,  the  temporarjr  use  of  lands  adjacent  to 
Indiana  Acts  of  1S31,  p,  I ;  Nelson  v.  the  line  of  the  canals,  for  the  destruc- 
Fleming,  56  Ind.  310.  tion  of  crops  in  consequence  of  the  re- 
Boaln. — A  bastn  separated  from  the  moval  of  fences,  and  for  materials 
canal  by  a  public  highway,  is  not  to  taken,  as  for  lands  permanentlji  ap- 
be  considered  part  of  the  canal.  Jack-  propriated,  the  fee  of  which  vests  in  the 
son  V.  Daley,  5  Wend.  (N.  Y.)  536;  state. 

Hart  v.  Albany,  3  Paige  (N.  Y.)  213.  Statutes  authoHzing  the  benefits  In- 
Ouul  B04t  MM  a  TasMl. — A  canal  uring  to  the  lands  remaining,  and  ad- 
boat  or  scow  is  not  a  "vessel  of  the  jacent  to  the  lands  taken,  to  t)e  estl- 
UniUd  States,"  within  the  meaning  of  mated,  and  the  value  of  such  benefits 
the  act  of  Congress  (I  U.  S.  Stat,  at  L.  set  off  against  the  value  of  the  lands 
388)  concerning  the  registration  of  taken,  have  been  held  constitutional, 
ihipa  or  vessels,  providing  that  no  bill  BIdridge  v.  Binghampton,  42  Hun  (N. 
of  sale,  mortgage,  etc.,  of  any  vessel  or  Y.)  101;  Livingston  v.  New  York,  8 
part  of  a  vessel  of  the  United  Statgi,  Wend.  (N.  Y.)  85 ;  33  Am.  Dec.  63a. 
•hall  be  valid,  unless  the  same  shall  be  Dunacas  Wliare  Oonatnatton  of  Oftiutl 
recorded  in  the  office  of  the  collector  la  Not  Aittlunlxed. — In  Matter  of  Town- 
of  customs  where  such  vesse Us  regis-  send,  39  N.  Y.  171,  it  was  held  that 
tered  or  enrolled.  Hicks  v.  Williams,  where  lands  had  been  taken  already  or 
17  Barb.  (N.  Y.)  5»3.  appropriated  without  authority,  or  had 
1.  Patten   -d.   Indiana,   etc^   R.  Co„  been  injured  by  the  construction  of  a 

a   Mich.    389;     Ward   v.  Warner,  8  canal,  a  statute  authorialng  a  commis- 

Ich.  508.  sioner  to  appraise  the  damages  already 
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But  no  appropriation  of  land  or  right  to  the  flowage  can  be 
made  without  compensation,  nor  untU  the  requirements  of  the 
law  authorizing  such  taking  have  been  complied  with.'  Unless 
expressly  provided,  it  is  not  necessary,  however,  th^  compensa. 
tion  be  first  made.* 

Where  a  state  has  authorized  its  agents  to  appropriate  a  fee 
simple  in  the  land  for  the  construction  of  its  caiials,  the  [ormer 
owner,  of  course,  retains  no  rights  therein,  such  as  the  right  to  use 
the  water,  or  to  take  ice  therefrom.'  So,  under  the  authorizing  stat 
utes  of  New  York*  and  Pennsylvania,^  the  states  respectivdy  ac- 
quired a  fee  simple  absolute,  whether  by  condemnation,  or  deed, 
in  the  lands  appropriated  for  canal  purposes. 

The  appropriation  of  land  by  ^e  authorized  agents  of  the 
state,  confers  the  right  to  enter  upon  and  use  the  soil,  although 
the  absolute  fee  does  not  rest  in  the  state  until  the  payment  of 
damages.*    But  a  mere  easement  by  the  state,  as  a  right  to  flow, 

ni8tain«d,  and  making  the  award  and  v.    Cape     Cod    Ship   Canal   Co^   ij; 

the    payment    or    tender   of  the  sum  Ma«s.  71. 

awarded  a  bar  to  anj  action   of    the        1.  Den  v.  Morrb  Canal,  etc.,  Co^  14 

owners  to  recover  luch  damagea,  wa«  N.  J.  L.  587. 

uDconstitutJonal.  8.  Cromie  u.  Wabash,  etc.,  Canal,  71 

Bltfit  to  OonfarHttboiltT  on  k  For-  Ind.  soS;  Indianapolis  Water  W«ii 

•Un   Oorporatlan.— In    th«    Matter  of  Co.  v.  Burkhart,  41  Ind.  165;  KlmUe 

Townsend,  39  N.  Y.   171,  k  was  held  v.  White  Water  Vallej  Canal  €0,1 

that  the  legislature  might  authorize  a  Ind.  385;  Card  f.  McCa1eb,6q  III  314- 
forelgn  corporation  to  take    land  for        i.  Rexford  c.  Knight,  15  ^rb.  (N. 

the  purposes  of  Its  canal,  nolwlthitand-  Y.)  637;  aMrmid  11  N.  Y.  308;  Jer- 

ing  the  fact  that  the  lands  we«  to  be  maine  t!.  Waggener,   i    Hill  (N.  Y.) 

used  for  a  nsTlgable  canal  along  the  379;  Varick  v.  Smith,  j  Paige  (N.  Y.) 

border  of,  but  without,  the  aute.  137;  38  Am.  Dec.  417;  Hark  r.  Stale, 

1.  Blnnej  v.  Cheaapeake,  etc..  Canal  97  N.  Y.  571. 
Co.,  8    Pet.   (U.   S.)    iDi ;  Farnum  v.        B.  Haldeman  v.  PcnnByWanla  Cent 

Blackatone  Canal  Corp.,  i   Sumn.   (U.  R.  Co^  50  Pa.  St.  435. 
S.)46;  Trenton  Water  Power  Co.  v.        The   vendees  of   the   state,  a  csnil 

Ran,   36   N.  J.   L.   336;  Ten  Eyck  i'.  companj',  become  liable  for  damsgw 

Delaware,  etc.,  Canal  Co.,  18  N.  J.   L.  occasioned  b;  the  taking,  In  the  mode 

301;  37  Am.  Dec.  333.  pointed  out  hj  the  taw.   North  Brancb 

In  Morris  Canal,  etc.,  Co.  v.  Central  Canal  Co.  v.  Hireen,  44  Pa.  St.  419. 
R.Co.,  16N. J.Eq.4i9,ltwasheldthat         Whether  the  atate  in  theconftnic- 

the  filing  of  tiie  surve;  required  hj  the  tion  of  a  canal  has  appropriated  apiece 

act  Incorporating  the  canal  company,  of  land  for  permanent    or  temponi^ 

was  a  necessary  prerequisite  to  the  tak-  use,  is  a  question  for  the  ]nrj.    \A  the 

ingof  any  landsunder  thepowerselven  latter  case,  the  owner's  title  Is  not  dt- 

by   the   charter.     People  v.  Wells,  13  veeted,buth1senjo7mentlsintenupted 

111.  101.  temporarilj.   PenasjlTsnia,  etc.  Canal, 

Where  the  charter  of  a  canal  com-  etc.,  Co.  -o.  Billings,  94  Pa.  St.  40. 
pany  provided  that  the  compan?  should        «.  Baker  v.  Johnson,  1  Hill  (N.  Y.) 

not  begin  to  construct  Its  canal,  or  take  343;   Wheelock   r.   Young,  4  Wend, 

any  land  or  property  therefor,  until  it  (N.  Y.)  647;  Rodgen  v.  Bntdsbaw,  ra 

had  deposited  a  certain  sum  with  the  Johns.  (N.  Y.)  735. 

of  the  commonwealth  as  se-         The  owner  of  such  land  is  entitled 


e  agents  of  the  state  hare  taken 
of  ^flr(<(^  5fa/»  bonds  of  the  [^rvalue     possession   of  the  proper^  and  con- 
of  the  sum   required,  was  a  sufficient    menced   work.     People  v.  Hayden,  6 
compliance  with   the  charter.    Brigga     Hill  (N.  Y.)  359. 
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confers  no  other  rights  in  the  land  flowed,  and  the  right  to  take 
ice  belongs  to  the  owner  of  the  servient  estate.* 

Where  the  mode  of  ascertaining  damages  or  making  compensa- 
tion is  provided  by  the  charter  incorporating  the  company,  or  by 
special  legislation,  the  compensation  must  be  sought  in  the  way 
pointed  out,  and  not  otherwise.' 

b.  Power  to  Exact  Tolls. — A  canal  company  may  not  de- 
mand  toll,  except  under  authority  given  by  its  charter,  nor  in  any 
other  manner  than  is  therein  provided.  Where  certain  articles  are 
specified  as  being  subject  to  toll  by  the  charter,  such  as  are  not 
enumerated  cannot  be  made  subject  thereto.'  For  example,  where 
the  charter  of  a  canal  company  provides  for  the  payment  of  toll 
upon  merchandise  conveyed,  but  makes  no  mention  of  passengers, 
no  toll  can  be  required  of  them.*  The  rule  of  construction  in 
such  cases  is,  that  where  there  is  any  ambiguity  in  the  statute 
authorizing  the  collection  of  toll,  it  must  be  taken  most  strongly 
against  the  company  and  in  favor  of  the  public'    A  company 

1.  Brookvltle,  etc.,  Co.  v.  Butler,  91  101,  Imposing  tolls  on  property  CBrrled 

Ind.  134;  Edgerton  v.  Huff,  26  Ind.  3j.  and  articlee  conve/ed,  no  toll  could  be 

See  also  Julien  v.  Woodimall,  8a  Ind.  Imposed  on  passengers.     Myers  v.  Fos- 

568.  ter,  6  Cow.  (N.  Y.)  567.  This  act,  how 

9.  Conwellf.Hagerstown  Canal  Co.,  ever,  has  been  amended,  and  toll  now 

3   Ind.   588;   Kimble  v.  While  Water  eilends  to  paisengers.   Nfoi  T«ri  Act 

Vallev  Canal  Co.,  i   Ind.  385  ;  Fehr  v.  of  April  12,  1827. 

Schujkill    Nav.    Co.,  69  Pa,  St.  161 ;  6.  Stourbridge  Canal  Co.   v.  Whee- 

Stevens  v.  Middlesex  Canal,  n   Mass.  ley,  1  B.  &  Ad.  793;  Barrett  v.  Stock- 

467.     But  see  Van  Rensselaer  v.  Read,  ton,  etc.,  R.  Co.,  a  M.SlG.   134  ;  40  E. 

a6  N.  Y,  558;  Frjeburg  Canal   Co.   v.  C.  L.  298. 

Frye,  5  Me.  38.  Oonatniotlon  of  BtUaUa  A«tluiriilB( 

S.  Perrlne  v.  Chesapeake,  etc.,  Canal  Toll.— In    Leeds,   etc.,    Canal    Co.    v. 

Co.,  9  How.  (U.  S.)  173;  Stourbridge  HusOer,  1  B.  &C.4»4;a  E.  C.  L.  181, 

Canal  v.  Wheeiey,  2  B.  &  Ad.  792  ;  22  where  a  canat  act  directed  that  no  boat 

E.  C.  L.  185;  Dock  Co.  at  Kingston-  navlgaUng   thereon,  which   should  not 

upon-Hutl  V.  Browne,  3  B.  &  Ad.  58;  be  capable  of  carrying  agreater  burden 

31  E.  C.  L.  3^.  than  twenty  tons,  or  which  should  not 

In  Virginia,  it  Is  provided  by  stat-  have  a  loadof  twenty  tons  on  board,  be 
ute  that  where  the  tolls  of  any  canal  allowed  to  pasi  through  any  of  the 
are  not  prescribed  by  its  charter,  the  locks,  unless  the  owner  or  navigator  of 
board  of  public  works  shall  fix  such  as  such  boat  should  pay  tonnage  equal  to  a 
may  seem  to  it  reasonable,  and  may  boat  of  twenty  tons,  it  was  held  that 
alter  the  lame  at  its  pleasure.  Virginia  the  clause  was  conSned  to  boats  carry- 
Code  1887,  %  >199-  ingGome  load,  and  did  not  attach  upon 

LUbUl^  on  Contraoti. — In   Muir  v.  an  empty  boat,  as  it  did  not  appear  that 

Louisville,    etc.,   Canal   Co.,   8    D»nB  in  any  part  of  the  act  a  boat  /er  j«  was 

(Ky.)  l6[,  the  right  to  make  contracts  made  liable  to  any  toll. 

and  agreements  for  the  passage  of  boats  An  act  authorizing  toll  on  coals,  lime, 

it  a.  necessary   incident  to  Oie  powers  timber,    bricks,    stone,    and  all   other 

apecifically  granted  to  the  corporation  goods,  wares,  or  merchandise,  shall  im- 

to  which  the  canal  belongs,  and  for  any  pose  the  toll  upon  gravel  and  materials 

failure  to  perform  a  contract  or  under-  for  the  repair  of  turnpike  roads.  Coul- 

taking  of  that  sort,  the  corporation  is  ton  v.  Ambler,  13  M.  &  W.  403. 

liable  In  the  same  manner  and  to  the  Under   an    act    imposing    a  toll  on 

same  extent  thot  a  natural  person  would  "  every   ton   of  butter  or  other  goods, 

be.  wares,  merchandise,  and  commodities," 

*.  Under  the   Erie   and   Champlain  anda  lower  toll  "on  every  ton  of  coals, 

Actsof  JVtfii'  Tork,  Sess.  Acts  43,  ch.  cinders,  lime  and  limestone,  gravel, and 
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may  not  exceed  the  rate  of  chaises  provided  by  its  charter,  nor 
m^e  unjust  discrimination  therein.' 

manure,"  It  was  held  that  blocks  cut  Monmouthshire    compeny   could   not 

with  wedges  from  the  quarry  to  be  used  question  the  collateral  validlCj  of  well 

as  railway-  sleepers  were  liable  to  the  resolution,  but  was  bound  hj  iL 

toll  as  Btones  aa\y,  nol  as  merchandise.  Where   a   canal  company  wu  eni' 

Fisher   v.   Lee,  13  Ad.  &  El.  6l3  ;  40  powered  to  lake  Euch  ratei  as  ahouldbe 

E.  C.  L.  136.  fixed  at  a  general  assemblj  of  the  pro- 

Where,  by  an  act,  the  toll  of  one  prietori,  not  exceeding  one  pence  ptr 

■hilling  per  ton  was  Imposed  upon  all  ton  per  mile  upon  coal,  and  th«v  ftn 

coal,   etc.,  navigated  in  a  part  ai   the  also  empowered  to  reduce  the  rjitnita 

canat   from  a  specified  place,  or  from  general  assembly  heldoncertainnolice, 

any  place  within  two  miles  thereof,  it  but  no  reduction  was  to  be  mideviib' 

was  held  that  the  toll  was  to  be  charged  out  the  consent  of  the  greater  piit  in 

onlyupon  voyages  commencing  within     value   of  the    proprietor      "    

the  specified  limit,  and  that    no  such  

toll  was  payable  for  coal  loaded  at  a 
place  more  than   two  miles  from   the 
spot  specified,  although  conveyed   1 
on  a  part  of  the  canal  within  the  t 
miles.    Brltlaln  r.Cromford  Canal  Co., 
3  B.  &  A.  I 


lade  by  individuals  with  the  compinj, 
<ut  not  at  such  general  meeting,  w ben- 

by,  in  consideration  that  those  individ. 

uals   would   make  a   navigable  cut  to 

convey  water  from  their  collkrin,  etc.. 

the  latter  should  permit  themtocanj 
130.  their  coals  through  the  cut  ind  lioig 

'  In  Tamar  Manure  Nav.  Co.  r.  Wag-  the  canal  for  one  shilling  per  ton,  w« 
staff,  4  B.  &  S.  238 ;  33  L.  J.  Q^  B.  193,  illegal  and  void,  as  enabling  tbe  con- 
it  WHS  held  that  the  canal  company,  panj'  to  alter  the  rates  other  than  bt  1 
authorized  to  execute  certain  works  meeting  of  the  general  assemUy  Lets 
within  certain  specified  distances,  and,  v.  Manchester  Canal,  etc.,  Cft,  11 
In  consideration   of  the  great   charge     East  645. 

and  expense  which  the  company  would  CUausa  of  Kfcta, — WhereacoqwntioD 
be  put  to  in  carrying  out  the  work,  to  was  authorized  to  Remand  toll  not  tr 
be  charged  toll  for  the  use  of  the  same, 
was  entitled  to  recover  rates  for  the 
conveyance  of  goods  along  a  portion  of 
the  way  which  had  been  completed  by 
the  company,  although  that  way  was  a 
very   small   portion   of    the   proposed 


of  n 


1- payment 


ceeding  a  certain  rale,  and  ilfintetUb- 
lished  the  loll  at  one  rate  and  liter- 
ward  at  a  higher  rale,  it  was  held  thit 
it  was  nol  necessary,  in  a  suit  to  re- 
cover the  higher  rate  of  toll,  ihsl  ibe 
corporation  should  show  that  the  de- 
fendant had  notice  that  the  rite  bid 
been  changed.     Qutncy  Canii  r.  Nrt- 

ts  empowered,  in  case     comb,  7  Met.  (Mass.)  376. 

of  tolls,  to  seize  the  DUerhuliuiUon  In  Toll. — Upon  cam- 
plaint  by  the  D.  colliery  Ihit  the  loll 
'  irged'for  coal  sent  from  thelrcoUitfT 
__,  canal  to  K.  was  greater  in  propor- 
tion to  the  distance  than  the  loll  chirged 
for  the  coal  similarly  sent  b»  olher 
cottierv  proprietors,  whose  col  licit* 
were  a'lso  situated  in  or  near  tbe  unit 
canal,  but  at  a  distance  from  K.eicttd- 
ing  by  several  miles  the  distanct  there- 
from of  the  D.  colliery,  It  ippeired 
Ad.  &  El.  in;  that  the  toll  chatted  on  coll  to  K. 
from  the  D.  colliery  was  thirteen  |i«i«, 
and  from  the  other  collierio  IhirteM 
and  a  halfpence,  and  that  the  coal  tnl- 
fic  on  the  canal  between  the  D.  colHefJ 
and  K.  was  worked  with  less  eipfn" 
to  the  canal  owners  than  the  tnffic  I*- 
tween  the  other  collieries  and  K.;  1' 
was  held  that  Ihe  D.  colliery  was  ob- 
jected lo  an  undue  and  unrfswl''''* 
and   disadvantage  bj  *«< 


goods  in  respect  to  which  the  toll 
to  have  been  paid,  or  any  part  thereof,     charged  fi 
and  the  boat  laden  therewith,  and  to  de-     ' 
tain   the   same   till   payment  of    such 
rates,  and   if  such  goods  were  not  re- 
deemed within  seven  days,  to  sell   the 
same,  as  in   cases  of  distress  for  rent, 
it  was  held  that  the  company  was  not 
empowered   to  distrain  eoode  when  nc 
longer  upon  the  canal.  Fraser  v.  Swi 


luthshire  Canal 


Company  should  not  receive  any  higher 
rate  of  tonnage  than  should,  for  the 
time  being,  be  taken  by  the  Brecknock 
Canal  Company,  and  the  latter,  by  a 
resolution  at  a  general  meeting,  re- 
duced their  tolls,  it  was  held  that  the  prejudi 
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The  proprietor  of  a  tract  of  land  has  the  right  to  excavate, 
entirely  within  hts  own  boundaries,  and  exclusively  at  his  own  ex- 
pense, a  canal,  for  the  purposes  of  navigation,  and  to  require 
payment  for  its  use  from  those  who  choose  to  avail  themselves  of 
its  facilities.' 

The  period  for  the  payment  of  tolls  depends  entirely  upon  the 
express  or  implied  understanding  of  the  parties,  without  respect  to 
the  time  of  passage.* 

c.  Duty  and  Liability  of  Owners  — (i)  In  General. — A 
canal  company  is  bound  to  construct  and  operate  its  works  with 
due  regard  to  the  rights  of  others,  and  it  will  be  liable  in  damages 
for  injuries  arising  from  its  failure  to  do  so.  A  riparian  owner, 
or  one  whose  premises  are  injured  by  an  overflow  caused  by  the 
faulty  construction  of  a  canal,  or  failure  to  keep  it  in  repair,  or  the 
negligent  operation  thereof,  is  entitled  to  recover  against  the 
company,  or  against  the  state  when  the  owner  of  the  canal,*  But 

charged  onlj  one   hairpenn^  lesa  in  ware,  etc.,  Canal  Co.,  39  Barb.  (N.  Y.) 

amount  than  the  toll  charged  to  the  5S9;  affirmed  1  Keyea  (N.  Y.)  71.     In 

other    colliery     proprielorE.     Denabj  this  case,  the  defendantB  agreed   with 

Main  Colliery  Co.  v.  ManchcBter,  etc,  the    plaintiffs    to    allow  the   latter  to 

R.  Co.,  4  Ry.  &  C.  T.  Cbb.  18.  transport  coal  on  the  canal  of  the  for- 

"Lonc  MiA  Ibort  BaiO." — In  Strict  v.  mer,  providing  epecially  for  a  rate  of 

Swansea   Canal   Co.,   16  C.  B.  N.  S.  tolls  to  be  established  on  the  Rrst  of 

345,  it  was  held  that  en  act  euthorljlng  May  in  each  vcar,  by  ascertaining  the 

a  company  to  alter  and  vary  the  tolls  quantity  of  the   lump    coal   belonging 

granted  to  them,  either  upon  the  whole  to  the  defendants  which  at  that  time 

or  forany  particularportion  orportions  they  should  have  contracted  to  sell  and 

of  Iheir  canal,  according  to  local  clr-  to  deliver  by  transporlation   on  their 

ir  the  quantity  of  traffic,  or  canal    during    the   yea 


otherwise,  as  they  should  think  fit,  and  quantity  of  lump  coal,  which  on  the 
providing  that  such  tolls  were  to  be  first  of  May  should  have  been  sold. 
charged  equally  to  all  persons  and  at    should    be   less   than    one-half  of  the 


whether  per  mile  or  per  estimated  sales  for  the  year,  then 
ton  per  mile,  in  respect  of  all  boats  of  toll  charged  that  year  should  be  cat- 
like description  passing  along  or  using  culated  On  the  average  price  per  ton  at 
the  same  portion  of  the  canal,  author-  which  the  sale  should  have  been  actu- 
Ized  the  company  to  take  a  proportion-  ally  made.  It  was  held  that  the  em- 
ally  less  toll  per  ton  per  mile  for  goods  ployment  of  the  word  "  toll "  in  the 
carried  a  given  distance  along  any  part  agreement  did  not  »  vi  termini  give 
of  the  canal,  than  for  goods  carried  less  the  canal  company  any  right  to  the 
than  that  distance.  collection  of  it  before  its  amount  was 

1.  Harvey   v.   Potter,    19   La.  Ann.  ascertained;  and  that  as  the  amount  of 

a6j;  92  Am.  Dec.  539.  the  tolls  payable  by  the  coal   company 

In  Wadsworth  v.  Smith,  11  Me,  37S;  could  not  be  ascertained  precisely  be- 
36  Am.  Dec.  515,  in  an  action  of  as-  fore  the  expiration  of  the  year,  it  was 
■umpeit  on  account  of  slipping  logs  further  held  that  the  canal  company 
along  a  stream,  which  had  been  made  could  not,  previous  to  that  period,  en- 
floatable  by  the  application  of  artificial  force  payment  from  the  coal  company 
means,  at  the  expense  of  the  owner,  on  account,  by  a  proximate  estimate  of 
although   the   right  to  exact  toll  was  the  tolls. 

questioned,  it  was  held  Ihgt  the   pro-  8,  McKee  v.  Delaware,  etc.,  Canal, 

prietor  might  open  a  passage  through  135  N.  Y.  353;  11   Am.  St.  Rep.  740; 

his  land  for  his  own  accommodation,  Sayre  i'.  State,  113  N.  Y.  191;  Cudde- 

and  permit  others  to  use  it   under   an  back  r.  Delaware,  etc.,  Canal  Co.,  30  N. 

agreement    for    compensation    which  Y,  Wkly.  Dig.  454;  McArthur  v.  Green 

couid  be  enforced.  B.ly,  etc,  Canal  Co.,  34  Wis.  139, 

I.  Pennsylvania   Coal   Co.   v.  Dela-  One  whose  premises  are  injured  by 
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the  company  is  not  liable  for  damages  caused  by  a  merely  acci- 
dental breach  of  their  canal.* 

The  company  is,  however,  liable  in  damages  for  personal  injuries 

resulting  from  a  failure  to  keep  its  bridges  and  works  in  repair.* 

The  Pennsylvania  acts  authorizing  the  sale  of  the  st^e  canals 
imposed  upon  the  purchasers  the  duties  and  liabilities  of  the  com- 
monwealth only." 

a  break  In  the  canal  in  consequence  of  tbecanalcomiMU)jhBdiiot(0(HKhMftd 

the  want  ol  proper  care  on  the  part  of  the  water,  it  would  have  bnnt  and  in. 

the  lock  tender,  ha«  a  risht  to  recover  undated  the  countrj  and  the  pliiDtUTt 

against  the  state.     Sfpplc  v.  State,  99  mines.     It  was  a  case  of  in/aria  tint 

N.  Y.  184.  dawine.  Tbomai  v.  Bimlngham  Canal 

In  Reed  v.  State,  108  N,  Y.  407,  the  Co„  49  L.  J.  Q^  B.  Sji. 

state  was  held  liable  for  damages  to  an  S.  In  Pennsj-lrania,  etc.,  Cinat  Co. 

adjoining  owner,  caused  bj  the  percola-  *.  Graham,  63  Pa.  St.  290,  which  wu 

ticn  of  water  through  a  bed  of  gravel  an  action  for  damages  to  a. traveler  who 

conEtltuting  the  side    of    a    reservoir  was    passing   over  one  of    the   caul 

establUhed  bj  the  state  ae  a  feeder  to  a  brf  d^  when  it  gave  way,  and  who  was 

canal,  such  bank  having  been  denuded  precipitated  wim  his  wagon  into  the 

of  soil  In   constructing  the  reservoir,  canal.  It  was  held  that  the  charter  m 

and     no    precaution    taken    to    avoid  a  law  imposing   on  the  company  the 

leakage.  burden   of  performing  a  dutr  to  Che 

Slsht  to  Overflow  aa  rarmanant  Baa*-  public,  and  if  that  duty  wai  not  per- 
mB&t. — In  Benedict  v.  State,  110  N.  Y.  forincd.  the  companj  was  responiibit 
3iS,  where  the  plaintiff  claimed  dam-  to  those  who  thereby  suffered  ipecial 
agea  for  the  overflow  of  hia  lands,  injury,  also  that  a  corporation  tMimd, 
caused  by  a  permanent  dam,  con-  in  cooaideration  of  its  frvichiae,  to 
stnicted  under  legislative  act.  It  was  keep  a  road  or  bridge  in  repair,  vu 
held  that  the  overflow  was  the  taking  liable  for  injury  to  a  person  from  vint 
of  a  permanent  easement  by  the  state,  of  repair,  whether  the  defect  wss  pal- 
that  the  land  was  appropriated  when  ent  or  latent,  unless  the  party  injurtd 
the  dam  wai  completed,  and  that  the  was  himself  in  defaidt,  or  the  defect 
neglect  to  preaent  the  claim  within  a  waa  from  inevitable  accident,  or  the 
year,  as  prescribed  by  the  statute,  was  wrongful  act  of  a  third  person,  ind 
a  waiver  of  damages.  this  although  ordinary  care  waa  used 

Obllsatton  to  Bnjld  Lav«e. — In  New  in  the  erection  or  repair,  and  the  work 

Orleans  v.  Carondelet,  *etc.,  Nav.  Co.  was  done  by  competent  workmen.  See 

(La.  1890),  7   So.  Rep.  63,  it  was  held  also  Brown  v.  Susquehanna  Boom  Co, 

that  no  contract  and  no  law  Imposed  on  109  Pa.  St.  57 ;  58  Am.  Rep.  708. 

the  defendant  company  the  particular  In  Veeder  v.  Little  Falls,  too  N.  Y. 

dut^  of  building  levees  along  the  banks  34,3,  where  it  waa  shown  that  the  death 

of  Its  canal.     Whether  or  not,  as  the  ot  a  person  drowned  by  falling  from  a 

operator  and  custodian  of  a  canal.  It  was  street  into  a  canal  was  attributable  to 

bound  under  a  general  law  to  restrain  the   went  of   a   barrier   between  the 

its  waters  within  its  banks,  the  responai-  atreet  and  the  canal,  the  canal  compsny 

billty  for  damagea  for  not  doing  ao  was  was  held  not  to  be  liable  in  damages, 

the  sole  sanction  of  an   obligation  to  as  the  land  on  which  Its  barrier  wai 

build  such  leveeB,  and  the  city  was  not  required  was  the  property  of  the  stale, 

justified  in  building  an  expensive  sys-  and  that  further  11  was  not  the  duty  of 

tem  of  levees  and  claim  from  the  de-  the  canal  company  to  build  «  binier, 

fendant  the  coat  thereof.  if,  when  erected.  It  would  so  reduce  the 

1.  Hi^Ins;'.Che5apeake,etc., Canal  width  of  the  street  as  to  render  IraTel 

Co.,  3  Harr.  (Del.)  411.  along  it  dangerous. 

SztrHrdlnary    SalnXUl.— Where,   In  S.  Delaware  Division  Canal  Co.  v. 

a  case  of  extraordinary  rainfall,  a  canal  Mc Keen,  53   Pa.  St.  117;   Frceland  f. 

company  discharged  more  water  Into  a  Pennsylvania   R.    Co.,  66  Pa.  St.  91; 

Stream  than  it  could  carrv,  and  ft  over-  West  Branch,  etc..  Canal  Co.  v.  Mui- 

flowed,    injuring   the    plaintiff's    coal  liner,  68  Pa.  St.  357;  Com.  v.  Pena- 

minee.  It  was  held  a  good  defense  that  If  sylvania  R.  Co.,  ji  Pa.  St,  351. 
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(2)  As  to  Bridges. — Although  there  is  tio  express  provision  in 
its  charter  requiring  it,  it  is  the  duty  of  the  canal  company  to 
construct  and  keep  in  repair  bridges  for  the  use  of  all  public  roads 

which  it  crosses.*  And  it  has  been  held  that  the  owner  of  a 
private  road  may,  by  mandamus,  compel  the  company  to  bridge 
the  canal  when  it  obstructs  the  road.*    But,  in  the  absence  of 

TbepurchMerof  the  state  canal  took  companj  irould  be  abaolTCd  Irom  any 

it  tubject  to  the  provision  ol  *,  prior  further  charge  In  respect  to  It, 

contract  with  a  private  corporation.  OUlcaUon  to  Srldca  StrMta  In  lueor- 

Wllllanuport,  etc.,  R.  Co.  v.  Com.,  33  povaMd  Towb.— In  Lowrey  v.  Delphi, 

Pa.  St.  mH.  55  Ind.  ijo,  in  the  ab«ence  of  any  ez- 

I.  Rex  V.  KerrUon,  3  M.  &  8.516;  presi  requirement  binding  a  canalcom- 

Rex   V.   Kent,    13    East  lao;    Rex  u.  pany    to    keep    In    repair  any    bridge 

Lindaej,  14  East  3171   /■  re  Trenton  acroci   such   canal,  upon    any    public 

Water   Power   Co.,  3o   N.  J.   L.  659;  street  within  the  limits  of  the  city,  it 

Leopard   v.   Chesapeake,  etc..    Canal  waa  lield  tliBt  a  canal  company  was  not 

Co.,   I   Gill   (Md.)   331;   Chewpeake,  obliged  to  build  and  keep  such  bridge  in 

etc.,  Canal  Co.  v.  Allegany  Co.,  57  Md.  repair,  but  that  it  waa  the  duty  of  the 

aoi;  Eyler  v,  Allegany  Coun^,49Md.  dtv,  its  charter  of  incorporation  pro- 

358 ;  33  Am.  Rep.  3^9 ;  FVankIm  Coun-  viding  that  "  the  common  council  shall 

ty  V,  White   Water  Valley  Canal  Co.,  have  exclusive  power  over  the  streets, 

a  Ind.   163;   Lehigh  Valley  R.  Co.  v.  highways,    bridges,   etc.,   within    such 

Orange  Water  Co.,  43  N.  J.Eq.  305.  city." 

In  Djgert  v.  Schenck,33  Wend.  (N.  OUlcatiosaf  StaM  aa  Oanal  Owner.— 
Y.)  446;  35  Am.  Dec.  575,  an  action  In  IlUnoii,  it  seems  that  the  same  obli- 
was  maintained  for  &ny  injury  received  gation  to  erectbridges  over  public  lugh- 
by  a  person,  owing  to  the  defective  ways,  In  the  case  of  a  private  corpora- 
condition  of  a  bridge  erected  by  the  tion,  does  not  rest  upon  the  state  as  the 
owner  of  the  soil,  who  had  cut  through  owner  of  the  canal.  For  the  burden  of 
tlie  public  road  in  constructing  his  race  opening  and  repairing  highways,  con- 
way.  Cowen,  J.,  said:  "Defendant  structing  and  maintaining  bridges,  rests 
€:ertainly  committed  no  trespass  in  dig-  upon  the  counties  as  representatives  of 
ging  the  ditch.  It  was  his  own  soil,  the  state,  and  the  maintaining  of  the 
Ttie  only  right  adverse  to  his  was  one  roadsandhighwayslsamatterofdiscre- 
to  have  a  common  highway  for  the  tlon  of  the  county  courts.  In  People 
purposes  of  travel.  All  the  public  v.  Canal  Trustees,  14  111.  403,  It  was 
t:ould  require  waa  that  he  should  make  held  that  the  mere  fact  that  the  state 
and  keep  the  road  as  good  as  It  was  built  a  number  of  bridges  across  a  canal, 
before  he  dug  the  ditch.  That  he  sc-  at  the  crossing  of  certain  highways,  for 
complished,  by  building  a  substantial  the  use  of  the  public,  did  not  render  it 
bridge  originally  which  did  not  get  out  obligatory  upon  her  to  build  bridges  at 
of  repair  btr  a  number  of  years.  The  the  crossing  of  the  canal  at  each  high- 
road, however,  in  the  end,  proved  to  be  way ;  and  that  where  the  state  had  made 
less  safe  than  It  was  when  the  bridge  an  assignment  of  her  interest  in  the 
was  first  built;  certainly  less  so,  than  canal  to  trustees  who  were  to  take  the 
before  the  ditch  was  dug.  In  suffer-  property  and  carry  out  the  plans  of  the 
Ing  this,  the  defendant  came  short  of  trustees,  there  was  no  distinction  be- 
hia  obligation  to  the  public."  See  also  tween  the  obligation  resting  upon  the 
Burton  Tp.  *.  Tuttle,  30  Ohio  St.  68.  state  at' the  time  of  the  assignment  of 

In  Union  Canal  Co.  v.  Plnegrove  Tp.,  her  Interest  in  the  canal  to  the  trustees, 

6  W.  &  S.  (Pa.)  560.  it  was  held  that  an  and  those  of  the  trustees  since, 

act  requiring  a  company  to  erect  and  a.  Habersham  v.  The  Savannah,  etc., 

keep  in  repair  a  bridge  wherever  the  Canal  Co.,  16  Ga.  665. 

canal  crossed  a  public  or  privately  laid  In  Ammerman  v.   Wyoming  Canal 

out  road,  did  not  apply  to  a  road  merely  Co.,  40  Pa,  St.  356,  it  was  held  that  the 

dedicated  to  the  public  use,  and  over  owner  of  a  farm,  for  whose  use  a  bridge 

wiilch  the  supervisors  had  not  eierdsed  waa   built,   could   maintain   an    action 

any  authority,  and  if  such  bridgeshould  against  the  canal  company  for  failing 

subsequently  become  a  state  road,  the  to  keep  It  In  repair,  although  a  railroad 
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express  requirement,  a  canal  company  is  not  bound  to  oridge  ovet 
its  canal  for  a  highway,  or  private  way,  laid  out  after  its  con- 
struction.* 

(3)  As  to  Navigation. — A  company  maintaining  for  its  own  profit 
a  canal  open  to  public  navigation  on  payment  of  tolls,  is  bound  to 
take  reasonable  care  that  it  may  be  navigated  without  danger. 
Canal  companies  are  not  liable,  however,  for  accidents  which  do 
not  arise  from  the  want  of  reasonable  care,  for,  unlike  common  car- 
riers, they  are  not    subject  to  the  responsibilities  of  insurers.' 


In  Bjrne  w.  Chicago,  80  111.  195,  11 

I   held  that  a  canal  companj  wu 

taming  II.  not  required  to  have  the  water  drawn 

WliM*  Blfbta  At*  Acquired  br  Aktm-  off  periodically,  In  order  that  the  bed  of 

maiit,  ObU^atloiu  to  BrUn  Ara  DepMMl-  the  canal   might  be  inspected,  and  i^ 

ant  TberMD.^In  Breirler  u.  Delaware  after  the  lied  of  a  canal  was  cleaned 

etc.,  Canal  Co.,  10  N.J.  L.  236,  it  wai  out,   a   roclc   waa  depoiited    there  bT 

held  that  under  a  section  ot  the  charter  reason  of  a  elide  from  some  point  near 

of    a    canal   company,  providing   that  the  slope  of  the  land,  the  companj  was 

when  Its  canal  or  feeder  should  inter-  not  liable  for  damages  done  to  boats 

sect  the  farm  or  lands  of  anv  individual,  thereby. 

it  should  be  the  duty  of  the  company  StAt*  Ouiala. — In  lUitmia,  in  an  ac- 

to  provide,  and  keep  (n  repair,  a  suit-  tion  against  the  board  of  trustees  of  Che 

able  bridge  or  bridges  over  the  canal  ItlinotB  and  Michigan  canal  to  recover 

or  feeder,  so  that  the  owner  or  owners  damages  for  the  loss  of  a  canal  boat, 

and  others  may  pass  the  same,  did  not  occasioned, asalleged.bjthenegl^ence 

apply  where  the  company  had  acquired  of  the  defendants,  it  wai  held  that  the 

the  land  for  the  construction  of  its  ca-  action  was  alone  maintainable  sgiiiut 

nal  by  a  deed  from  the  owner,  on  the  the  state  trustee,  and  did  not  lie  against 

principle  that  the   company  wai  em-  the  defendants  as  a  board  of  truilMa. 

powered  to  take  lands  by  condemnation  Illinois,  etc,.  Canal  -v.  Daft,  48  lU.  96 ; 

only,  in  cases  where  such  land  could  Illinois,  etc.,  Canal  i>.  Adler,49lll.3ti; 

not  be  obtained  by  agreement  with  the  Illinois,  etc.,  Canal  7.  Daft,  ;6  111.  ill. 

owner;  and  the  provisions  cited  apply  In   Nrm    Tvrk,   it   is   provided  ei- 

only  when  the  lands  were  acquired  by  pressly  by  statute   {Nr-a  York  Laws 

condemnation,  and  that  where  the  com-  1870,  ch.  321)  that  the  state  is  liable  to 

pany  acquired  title  by  agreement,  the  all  persons  for  damages  sustained  from 

liability  in  relation  thereto  depending  the  canals  of  the  state,  or  from  their  use 

not  upon  the  provisions  of  the  charter  or  management,  or  from  the  negligence 

but  upon  the  contract  of  the  parties,  of  the  state  officers  in  chai^  thereof, 

See  also  Perry  -v.  Pennsylvania  R.  Co.  resulting  or  arising  from  anv  acddent 

{N.  J.  1893),  z6  Atl.  Rep.  S39.  or  other  matter  connected  with  the  ci- 

1.  Morris  Canal,  etc.,  Co,  "u.  Stat<;,  nals,  if  the  facts  prov«i  shall  make  out 

34  N.  J.  L.  63  ;   Delaware,  etc..  Canal,  a  case  which  would  create  a  l^al  lia- 

etc,  Co,  V.  Mifflin,  I  Yeates  (Pa,)  43a  billty  against  the  sUte  were  Uiej  es- 

g.  Exchange   F.    Ins.   Co.   w.   Dela-  tablished  in  a  court  of  justice  against  an 

ware,  etc..  Canal  Co.,  10  Bosw.  (N.  Y.)  individual  or  corporation.     Under  this 

180 ;   Steele  ii.   Western  Inland   Lock  sUtute,  it  is  held  that  the  state  is  liabk 

Nav,  Co.,  2  Johns.  (N.  Y.)  283;   Weit-  for   injuries  caused   by  oflicen'  negli- 

ner   v.   Delaware,   etc..   Canal   Co.,  4  gence  in   failing  to  repair  bridges  or 

Robt.  {N.  Y.)  234;   Pennsylvania  R.  other  canals.     Woodman  ti.  State,  IJ7 

Co.  T,  Patterson,  73  Pa.  St,  491 ;  Glbbs  N.  Y.  39J.    Formerly  the  superintend- 

■V.  Liverpool  Dock,  3  H,  &  N.  164.  ent  was  personally  liable  in  an  actioii 

A  canal  company  is  not  responsible  on  the  case  for  damagea  sustained  br 

for  an  injury   resulting  from   an  un-  an  individual  due  to  the  negtect  tA  lus 

known  obstruction  in  its  canal,  which  duty,  or  the   negligence  t 


)vGoo'^lc 


AnUktal  WauTMnnN.         WATERCOURSES.  Chuli. 

An  individual  cannot  maintain  an  action  gainst  the  incorpo- 
rated proprietors  of  a  canal,  for  damages  caused  by  their  omission 
to  construct  a  canal  according  to  the  requirements  of  their  act  of 
incorporation,  or  their  omission  to  keep  the  canal  in  repair,  if  his 
damage  be  such  only  as  he  suffers  in  common  with  all  others.* 
But  the  rule  is  otherwise  if  he  suffers  special  damage  arising  from 
the  want  of  due  care  in  cleansing  the  canal  and  maintaining  it  in 
a  fit  condition  for  use." 

When  a  boat  is  induced  by  the  company  to  enter  its  canal,  in  the 
expectation  that  for  a  fair  compensation  it  shall  have  a  passage 
through,  there  is  an  implied  agreement  on  the  part  of  the  corpo- 
ration that  the  boat  shall  go  through  in  a  reasonable  time ;  and 
if,  by  neglect  or  other  failure  of  duty  on  the  part  of  the  company, 

alt  V.  Bradj,4Hill(N.  Y.)630;4oAiii.  public  to  nBTigate  on   th«ir  canal   in 

Dec.  301;;  Hicks  v.  Dorn,  9  Abb.  Pr.  consideration  of  the  tolls  paid.     They 

N.  S.  (N.  Y.)  ^1,  affirming  Lans.  (N.  have  lawful  power  to  make  the  canal 

Y.)  81.  In  all  respects  fit  for  navigation,  and 

laJniMttMi  to  nerant  ObatmaUra  on  particularly  to  remove  the  kind  of  ob- 

PttbUo   Ouul. — In  Morris  Canal,  etc.,  struction  by-whicb  theplaintiffsulTered, 

Co.  V.  Fagin,  jj  N,  J.  L,  430,  It  was  It  is  the  same,  in  principle,  as  if  they 

held    that,   considering   a   canal   aa   a  announced  the  carrying  on  of  a  busi- 

pubKc  highway,  the  granting  of  an  In-  neas    at    premises   accessible   only   by 

junction  to  restrain  encroach menta  on  a  certain  road   over  their  land,  which 

It  will  depend  upon  the  extent  to  whidi  waa  open  to  the  public  for  thai  purpose, 

such   encroachments    impede   naviga-  but  which  they  only,  and  not  the  pub' 

tton,  and  where  an   alleged  encroach-  lie,  had  a  right  to  repair,  aod  they  left 

ment  does  not  carry  the   water  away  that  road  in  so  bad  a  state  that  a  per- 

materiallj-  within  the  width  It  has  for  son's  leg  was  broken  when  he  came  to 

navigation,  and  does  not  Interfere  with  transact  business  with  them  there.     A 

the  tow  path,  the  injury,  if  a  public  nul-  more  familiar  eiacnple,  and  not  of  very 

aance,  can  be  remedied  by  indictment,  rare  occurrence,  is  that  of  a  shopkeeper 

and  if  a  private  one,  an  action  of  law  who  leaves  a  trapdoor  open  in  his  shop, 

win  afford  sufficient  protection  and  re-  and  causes  a  customer  to  fall  down  and 

lief.     See  also  London  R.  Co. i>.  Grand  suSer  injury." 

Junction  Canal  Co^  i   Rail.  Cas.  314.  In  Gibbs  v.  Liverpool  Docks,  3  H.  & 

In  Pennsylvania  Canal  Co.  V.  Phil  a-  N.   164.  an  action  was  maintained  by 

delphia,  etc.,  R.  Co.,  2   Pearson  {Pa.)  the  owners  of  a  ship,  to  recover  for  an 

354,  an  injunction  was  granted  to  pre-  injury  done  to  the  cargo,  by  reason  of 

vent  a  railroad  company  from  building  the  ^ip,  upon  entering,  having  struck 

a  swinging  bridge  over  a  canal  where  a  baak  of  mud  carelessly  and  negll- 

the   bottom  of   the  bridge   was   to  be  gently  left  in  and  about  the  entrance  of 

within  three  feet  of  the  surface  of  the  the  dock,  although  the  defendants  were 

water.  not  individually  profited  by  the  opera- 

1.  Qulncy    Canal    v.    Newcomb,    J  tions  of  the  company,  of  which   they 

Met.  (Mass.)  376  ;   Moore  v.  Wabash,  were  trustees,  but  were  bound  by  stat- 

etc.  Canal,  7  Ind.  463.  ute,  as  such  trustees,  to  apply  the  tolls 

1.  Riddle  11.  Locks  &  Canals,  ;  Mass.  received  in  maintaining  the  docks,  and 

169.  in    paying    the    debts    contracted    In 

In  Lancaster  Canal  Co.  v.Parnaby  II  making   them.     It  was  held   that  the 

Ad.  &  El,  333.  the  canal  company  was  knowledge    upon   their   part   that   the 

held  liable  for  an  injury  arising  from  a  entrance  to  tlie  dock   was  dangerous, 

boat  which  had  been  sunk  in  the  canal  imposed  upon  them  the  duty  of  closing 

so  that  vessels  passed  with  dilGculty  in  the  dock  against  the  public,  as  soon  as 

the  day,  and  at  night  were  in  danger  of  they  became  aware  of  its  unsafe  condi- 

running  foul  of  it,  of  which  the  com-  tion,  and  that  they  had  no  right,  with  a 

pany    had     notice.      Denman,    C.    J.,  knowledge  of  its  condition,  to  keep  it 

said  :"  Thedefendantslnvite  the  whole  open  and  invite  the  vessel  in  question 
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the  boat  [s  detained  to  the  injury  of  the  owner,  it  is  liable  for  a 
breach  of  the  implied  agreement.*  The  company  may  make  such 
rules  and  regulations  for  the  navigation  of  its  waters  as  are  not 
inconsistent  with  its  charter,  nor  in  conflict  with  the  constitutioo 
and  laws  of  the  state,  to  which  those  using  them  must  submit.' 

d.  Lease  of  Surplus  Water. — The  power  to  appropriate 
the  waters  of  streams  for  canal  purposes,  does  not  authorize  the 
taking  of  more  than  is  necessary  for  canal  navigation,  either  by 
a  private  corporation  or  by  the  state,  as,  for  instance,  to  take  an 
extra  amount  of  water  which  may  be  disposed  of  for  the  purpose 
of  creating  hydraulic  power  to  be  sold  or  leased,*    Surplus  water. 

Into  the  peril  which  tiiej  koew  It  must  i.ay  part  of  the  canal,  at  a  lock  at  well 

encounter,  bj  continuing  to  hold  out  lo  as  elsewhere.     Farruworth  v.  Groot.  £ 

the  public  that  any  ship,  on  the  pay-  Cow.  (N.  Y.)  69B. 

ment  of  the  tolU  to  them,  might  enter  A  boat  eleven  feet  wide  in  the  hall, 

the  dock.  and  ninety  feet  lonf;,  built  with  locker 

1.  Mviir  ij.  Louisville,  etc.,  Canal  Co.,  seats,  inside,  finiihed  off  for  cirrying 

8  Dana  (Ky.)  161.  passengers,    and  used  chiefly  for  that 

A  wrongful  refusal  by  a  canal  com'  purpose  on  the  Erie  canal,  wac  held  lo 

pany  to  permit  a  tug  engaged   in  the  be  fairly  a  passenger  boat  within  cbc 

effort  to  tow  a  vessel  laden  with  mer-  terms   of    the    sUtutc   (i    Nra   Ytrk 

chandise  to  pass  through  its  canal,  the  Rev.  Stat.  545   (5th  ed.),  p.  617,  }  14), 

character  of  the  channel  being  such  as  and  entitled  to  a  preference  orcr  other 

to  require  the  agency  of  tugs,  whereby  boats.     Houghton  w.  Walce,  64  Barb. 

damage  results  to  the  vessel  or  cargo,  (N.  Y.)  613. 

was  held  to  be  such  a  proximate  cause  It  is  held  that  in  the  case  of  colli- 

of  the  damage  as  to  enable  such  owner  sions  of    boats  on  canals  where  both 

to  maintain  an  action  against  the  com-  parties  are  equally  In  the  wroug,  nei- 

panj.      Buffalo   Bayou   Ship  Channel  ther  of  the  owners  can  maintain  an  *c- 

Co.  -u.  Mllby,  63  Tex.  49a.  tlon    against    the     other;    indeed,  it 

S.  Pennsylvania  Coal  Co.  v.   Dela-  seems  that  a  party  suing  for  negligcDce 

ware,  etc.,  Canal  Co.,  31  N.  y.  gi.  must  be  wholly  without  fault.    RUb- 

UnreasonaU*  B«BUlaUan  —  Sondmr  bun  v.  Payne,  to  Wend.  (N.  Y.)  399; 
Lftw.— In  McArthur  v.  Green  Bay,  etc.,  Dygert  c.Bradley,  8  Wend.  (N.  Y,)  469. 
Canal  Co.,  34  Wis.  139,  it  was  held  In  Pennsylvania,  where  an  ucend- 
that  a  canal  is  a  public  highwar  which  ing  and  descending  boat  have  to  pati 
allpersont.ODComplylngwithalllawful  each  other  near  to  or  at  a  nartov 
requirements,  may  not  only  navigate  at  place  in  a  canal,  it  is  the  duty  of  Ibe 
their  pleasure  on  all  days  'except  Sun-  ascendingboatto  wait  at  such  adlstaDce 
daj',  but  may  also  navigate  on  Sunday  therefrom  as  to  permit  the  other  to 
In  a  case  of  necessity  ;  and  a  regulation  pass  with  aafe^.  But  where  the  boat 
that  "  no  boat  shall  be  allowed  to  pass  of  a  third  party,  properly  moored  to 
the  lock  on  Sunday  without  a  written  the  bank,  ia  concerned,  and  the  Mcend' 
permit  from  the  superintendent  or  his  ing  boat  will  not  comply  with  the  dl- 
asslstant,  and  this  permit  will  not  be  rectfons  of  the  statute,  it  is  the  dutj  of 
granted  unless  In  case  of  actual  necea-  the  descending  boat  to  keep  ata  proper 
sity,"  was  unreasonable  and  one  which  distance  so  as  Co  Insure  safety,  and  for 
neither  the  superintendent  nor  the  an  omission  to  do  so,  the  ownen  of 
board  of  directors  of  the  company  had  the  descending  tioat  are  liable  in  dam- 
power  to  establish.  ages  for  the  Injury  sustained  by  socb 

RtUes  for  RavlsatlOB  Of  SUta  oanala.  third  boat     Sheerer  v.  Kissinger,  i  Pa- 

— In  Ntvi  fork,  the  canal  regulations  St.  44. 

have  adopted  the  American  law  of  the  S.  Varick  v.  Smith,  5  Paige  (N-  Y.) 
road.  It  19  the  duty  of  the  masters  of  137 ;  a8  Am.  Dec.  417 ;  Silsl^  Mfg.  Co- 
boats  which  meet  to  turn  out  to  the  v.  State,  104  N.  Y.  561;  Watitloo 
right  BO  as  to  be  wholly  on  the  right  Woolen  Mfg.  Co.  o.  Shanahan,  n8  N- 
side  of  the  center  of  the  canal.  Packets  Y.343 ;  Cromie  v.  Wabaih,  etc  CaniL 
have  preference  over  freight  boats  on  71  fnd.iay;  Bdgerton9.Huff,]6Ii>d.37- 
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however,  that  is,  such  water  as  is  necessary  for  the  navigation  of 
the  canal,  but  which  can  be  used  for  other  purposes  without  in- 
terfering with  the  navigation,  may  be  disposed  of  for  hydraulic 
purposes  with  a  view  to  raising  revenue.' 

e.  Admiralty  Jurisdiction  Over. — A  canal  used  as  a  high- 
way for  commerce  between  ports  and  places  in  different  states, 
although  wholly  artificial  and  wholly  within  the  body  of  a  state, 
is  the  public  water  of  the  United  States,  and  within  the  legitimate 

In   Bucklnghun  n.  Smith,   lo  Ohio  to  an  extreme.     I  see  no  legal  ob«Ucle 

38S,  it  was  held  that   the  c^nal  com-  to  this  canal  company,  being  in  need  of 

tnissioners   had  power  to  appropriate  a  place   over   which   to   discharge   iU 

enough  water  Irom  a  stream  for  canal  waste  water,  agreeing  with  a  landowner 

navigation,  but  not  for  the  purpose  of  that,  in  consideratioD  of  such  privilege, 

creating   h/dranlic  power,  to   lell   or  he  shall  have  the  use  of  such  water  as 

lease,  on  behalf  of  the  state.     Wood,  long  as  it  Is  consistent  with  the  con- 

J..  said  :  "The   state,   notwithstanding  venience,  or  well  being,  of  the  companj 

the  BOTcreigntj  of  ber  character,  can  to  let  It  off  at  that  point." 
talcc  only  Butnclent  water  from  private         In  Sweet  v,  Syracute,  lag  N.  Y.  316, 

streams  for  purposes  of  the  canal.     So  it  was  held  that  a  constitutional  provi- 

far  the  law  authorizes  the  commiulon-  slon  prohibiting  the  sale  of  the  state 

ers  to  invade  private  riebt,  a»  to  take  canals,  did  not  prevent  the  lease  of  the 

what  ma^  be  necessary  for  canat  navi-  surplus  waters  of  such  canals,  this  hav- 

gatlon,  and  to  this  extent,  authority  is  ing  been  authorized  by  an   act  of  the 

conferred  by  the  constitution,  provided  legiBlature. 

a  compeniatioD  be  paid  in  money  to  the         In  Detwiller  v.  Toledo,  5  Ohio  Circ. 

owner.   The  principle  is  founded  on  the  Ct.  Rep.  360,  it  was  held  that  the  state 

•uperlor  claims  of  a  whole  community  commisBioners  and  ■  lessee  of  surplus 

over  an  Individual  citizen,  then  in  those  water,  sufficleRt  to  run  certain  machin- 

cases  only  where  private   property  U  ery,  whose  lease  did   not   specify   the 

wanted  for  public  use,  or  demanded  by  quantity,  might  fix  the  quantity  by  a 

public  welfare.  We  know  of  no  instance  subsequent  written  agreement, 
in  which  it  has,  or  can  be,  taken,  even         In   Okio,   special  provision  is  made 

by  state  authority,  for  the  mere  purpose  by  law  for   the  dlspoaitlon  by  lease,  or 

of  raising  a  revenue  by  resale,  or  other-  otherwise,  of  the  surplus  water  of  the 

wise;  and  the  exercise  of  such  a  power  canals  owned  by  the  state.     See  Little 

would  be  utterly  destructive   ot^  indl-  Miami  El.  Co.  v.  Cincinnati,  30  Ohio 

vidua!   right,  and  bre^  down  all  the  St.  639.   But  the  board  of  public  worlcs 

distinctions  between  mtum  el  iuum  and  is  not  authorised  by  the  act  to  In  any 

annihilate  them  forever,  at  the  pleasure  manner  surrender,  abridge,  or  restrict, 

of  the  state."   Gardner  v.  Newburgh,  its  power  to  resume   at  any  time  the 

Johns,    Ch.   (N.    Y.}    161;   7    Am.  water  leased  or  sold  for  hydraulic  p 


Dec.  «i6.  poses,  wherever  it  may  be  necessary  for 

1.  Cooper  V.  Williams,  5  Ohio  jga ;     the  purposes  of  navigation.     Fanger  v. 

24  Am.    Dec.  J99,   aerating  4  Ohio     Board  of  Public  Works,  4a  Ohio  St, 


35a;  ai   Am.  Dec.  745;  McArthur  v.  607.     And   upon   the  abandonment  of 

Kelly,  5  Ohio  139;  Plshback  v.  Wood-  public  canals  by  the  state,  there  it  no 

mff,  CI  Ind.  101  \  Wabaah,  etc.,  Canal  liability  on  her  part  to  respond  In  dam- 

V.  Reinhart,  31  Ind.  463.  ages    resulting    therefrom    to    parties 

So  In  Armstrong  u.  Pennsylvania  R.  faotding    the   lease   of   surplus   water. 

Co.,  38  N.  J.  L.  1,  it  was  held  that  It  Hubbard  v.  Toledo,  31  Ohio  St.  379. 

was  not  ultra  virit  (or  a  canal  com-  Uflita   of    BnooeHlTe   Lmmm.  —  In 

pany,  having  the  right  to  drain  water  Wabash,   etc.,   Canal  v.   Reinhart,  >I 

from  a  public  river  for  Ita   chartered  Ind.  463,  It  was  held  that  where  succes- 

purpose,  to  agree  to  dlscham  it*  waste  slve  leases  of  the  water  power  were  exe- 

water  at  a  certain  point.     In  this  case,  cuted  by  the  trustees  to  different  per- 

Beasley,  C.  J.,  said;  "It  is  here  denied  sons,  and  the  water  in  the  canal  proved 

that  this  canal  company  can  utiliie  its  insufficient    to    supply    the     requisite 

superfiuous    and   waste   water.      This  amount  to  all  the  leasees,  but  was  suffi- 

seems  to  be  pushing  necessary  doctrine  cient   to    supply  some    of    them,  the 
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scope  of  the  admiralty  jurisdiction  conferred  by  the  Constitution 
and  the  statutes  of  the  United  States.^ 

f.  Abandonment. — When  a  canal  company  abandons  its  rights 
and  property,  it  is  under  no  duty  to  restore  the  stream  taken  by 
it,  or  to  replace  in  its  original  condition  everything  which  hi 
been  changed  by  it  in  the  construction  of  the  canal.' 

The  abandonment  of  a  state  canal  and  the  conveyance  thereof 
to  trustees  by  the  state,  does  not  revest  in  the  original  owners, 
the  title  to  the  lands  used  for  canal  purposes.*  The  principles 
governing  the  forfeiture  of  corporate  charters  for  non-user  have 
been  fully  treated  elsewhere  in  this  work.* 

lessees  should  be  supplied  in  the  or-  the  state  (wlMite*er  that  right  a»j  U) 

der   in   which  tbeir   leases  were   exe-  to  withdraw  or  terminate  that  draki- 

cuted.  tion  of  its  property  to  the  public  hki 

1.  Ex  p.  Boyer,  109  U.  S.  619;   Ma-  of  commerce." 

\oDjv.   Milwaukee,  1   Fed.   Rep.  611;  In  The  Avon,  i    Brown  Adm.  170, 

The  Steamer  Oler  (Vs.),  14  Am.  Law  the  jurisdiction  of  the  Admiralty  in  > 

Reg.  300;  The  Avon,   i   Brown   Adm.  collision    In    the    Welland   canal  (in 

170;   The  B.  &   C,  iS  Fed.  Rep.  543.  artificial  canal,  wholly  in  Cinadianler- 

See  also  Admiralty,  vol.  i,  p.  195.  ritory,  extending  from  Lake  Ontario  to 

In   Malony   v.    Milwaukee,   i    Fed.  Lake  Erie),  with  an  American  Tewel 

Rep. 6m,  Choate,  J.,  said:   "Without  on  her  way  from  one  American  port  » 

going  at  large  into  a  diacusalon  of  the  another  American  port,  was  updieM. 

reasons  for  and  against  this  jurisdic-  3.  Agawam   Canal  Co.  r.  Edvirdi, 

tion,  it  is  enough  for  the  disposition  of  t&  Conn.  476.     See   also  Frederick!  ?. 

the  point  in  this  case  to  say  that,  upon  Pennsylvania  Cana!  Co.,  109  Pa.  St,  50. 

a  careful  perusal  of  the  opinions   de-  S.  Mason  t.  Lake  Erie,  etc.,  it.  Co, 

Hvered   by  the  supreme  court   which  9  Bias.  (U.  S.)  339;  Collett  f.  Vsoder- 

touch  upon  the  question,  It  seems  to  burgh   County,    119  Ind.  17;  Gennn 

me  that  the  test  established  for  deter-  ValleT  Canal  R.  Co.  v.  Slaighl,  49Hun 

mining  the  jurisdiction  in  admiralty,  in  (N.  Y.)   3;^  Rexford  v.  Knight,  ti  N. 

a  case  of  alleged  maritime  tort  not  on  Y.  308,  ovttrtiling  People  r.  White, 

tide   water,    &   whether  the  place   in  11  Barb.(N.  Y.)  a6;Peoplep.Stephnii, 

which  It  was  committed  Is  upon  the  13  Hun(N.Y.)  17;  Craig  r.Allegttenj, 

'  navigable  waters  of  the  Unittd  States,'  53  Pa.  St.  477;  Robinson  v.  West  Pwn- 

and   that   an   artificial   water   way   or  sylvania  R.  Co.,  7J  Pa.  St  316,    Ofter- 

canal  opened  by  a  state  to  public  use  wlseif  the  fee  is  not  acquired.  WhilMj 

for  purposes  of  commerce,  and  while  in  i*.  State,  96  N.  Y.  240. 

fact  used  as  a  highway  of  commerce,  Thestatcby  taklnglandforthebene- 

between  the  states  of  the  Union,  and  be-  fit  of  a  canal,  does  not  enter  into  s  con- 

tween  foreign  countries  and  the  United  tract   that  Its  use   shall   be  perpetuiL 

States,    Is    'navigable    water    of   the  Whitney  t'.  State,  96  N.  Y.  140. 

United  S/o/w' within  the  meaning  of  In   Robinson  r.  West  PennsylTini* 

that  term  as  used  to  define  and  limit  the  R.  Co.,  73  Fa.  St  316,  It  was  held  that 

jurisdiction   of   the   admiralty   courts,  a  reservation  in  the  grant  to  the  state. 

Nor,  as  It  seems  to  me,  la  there  any  and  the  omission  of  the  grantor  to  hm 

force  in  the  suggestion  that  this  propo-  his  damage  assessed  for  the  taking  of 

Gition  trenches  upon  the  rightful  power  the  land,  did  not  prevent  the  resting  <A 

and  jurisdiction  of  the   state   through  the  fee  in  the  state. 

whose  territory  and  by  whose  law,  in  4.  See  Corporatioits  (Paivati). 

force  for  the  time  being,  the  canal  Is  so  vol.4,  P- 1^4;   FoRrKrTORE,  toLS,  p 

opened  and  used,  Iiecause  the  exercise  443 ;  Franchises,  vol.  8,  p.  5S4;  Ik- 

of  this  jurisdiction  does  not  in  any  way  vorhation   (Criminal),  vol.  10,  p 

in  Itself  impair  or  affect  the  right  of  70a;  Qyo  Warranto,  vol.  ■9>P''^ 
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Vacancy  and  noo-tenancy  (fire  Insur- 
ance), s 
Building!  other  than  tenements,  30 
Cbanee  of  tenants  Dot  a  vacancy,  29 
Description  of  future  tenancy,  10 
Description  of  present  tenancy,  7 
Future  tenancy,  description  of,  10 
General  principles,  5 
Increase  of  risk  prohibited,  11 
Increase  of  risk  question  for  jury,  11 
Present  tenancy,  description  of,  7 
Prohibition  against  increase  of  risk. 

Prohibitory  clauses,  terms  ol,  i^-aj 
Prohibitory  clauses,  when  invalid,  38 
Prohibitory  clauses,  when  valid,  14 
Successive  stages  of  the  law,  6,  7, 

Temporary  absence,  38 

Tenement  houses,  39 

Terms  of  prohibitory  clauses,  14-24 

Vacancy  and  non-tenancy  expressly 
prohibited,  13 

Vacancy  Incidental  to  purpose    for 
which  building  is  used,  effect  or,39 

Waiver,  33 
Vagrancy,  36 

Commitment,  41 

Complaint,  40 

Costs,  43 

Definition,  36 

Desertion  of  wife  or  family,  40 

Evidence,  43 

Involuntary  servitude,  39 

Notice  to  parent  or  g^uardlan,  43 

Procedure,  40 

Punishment,  37 

Statutes  concerning,  37 

Tramps,  37 

What  constitutes  the  offense,  39 
Variance,  49 

Codes  of  civil  procedure,  sa 

Common-law  doctrine,  50 

Dates,  variance  as  to,  55 

Definition,  49 

Departure  distinguished  from  vari- 
ance, so 

Failure  of  proof,  ;8 

ImmaterisI  variance,  54 

Material  variance,  53 


Variance —  Con  fin  ued. 

Modem  English  practice,  51 
Objection,  when  to  be  made,  61 
Power    as    to     amendments    under 

Want  of  proof  of  prejudice,  effect 

of,  S3 
When  objection  to  be  made,  61 
Vendor  and  purchaser,  67 
Abstract  of  title,  139 
Acceptance,  requisites  of,  91 
Action  for  purchase -money,  155 
Action  to  recover  possession,  154 
Adverse  interest,  scquitition  of,  117 
Adverse  possession,  title  by,  73 
AgenU,  93 
Aliens,  83 

Assessments,  payment  of,  134 
Auctions,  93 
Breach,  waiver  of,  149 
Brokers,  93 

Compliance  with  contract,  133 
Concealments,  iii 
Construction  of  the  contract,  toi 
Contract,  effect  of,  upon  title,  loj 
Conveyance   as    condition    of    pay- 
ment, 1 45 
Conveyance,  eSect  of,  upon  partiM, 

140 
Conveyance,   effect  of,    npon  third 

parties,  141 
Corporations,  81 
Covenants,  137 
Deaf  mutes,  85 

Deed,  execution  and  delivery  of,  133 
Deed,  inspection  of,  135 
Deed   of   conveyance,   duty  to  pre- 
pare, 130 
Defect  of  title,  150 
Defenses,  14] 
Definitions,  68 
DUability,  persona  under,  83 
Dower  of  vendee's  widow,  loS 
Drunken  pereons,  86 
Duress,  86 

Effect   of  contract    upon  third  par- 
Effect  of  contract  upon  title,  lOj 
Essentials  of  the  contract,  96 
Execution  and  delivery  of  dead,  133 
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Vendor  and  purchaser — Continued. 
ExecutorE  and  admlnlstratorc,  89 
Failure  of  plaintiff  to  perform,  14a 
Form  of  the  contract,  99 
Formation  of  the  contract,  91 
Guardians,  go 

Implied  waiver  of  tender,  147 
Independent  covenants,  145 
Infants,  S3 


Inia 


.,8. 


Inspection  of  deed,  135 

Joint  tenants,  79 

Married  women,  83 

Misre presentation*,  ui 

Mortgagees,  90 

Mutual  condition*,'  144 

OtTer  and  acceptance,  91 

Option,  77 

PartieB  to  the  contract,  79 

Partners,  So 

Pajment  as  condition  of  conveyance, 

'45 
Pajment  of  taxes  and 


Performance  br  defendant,  143 
Persons  of  sllgnt  Intelligence,  85 
Persons  sui  juris,  79 
Persons  under  dtsabllity,  Bl 
Possession,  action  for  recovery  of,  154 
Property  pasting  bj  implication,  105 
Purchase- monej,  action  for,  155 
Reformation,  153 
Remedies,  15a 
Representations,  116 

As  to  character  of  land,  116 

As  to  location,  116 

As  to  other  facts,  117 

As  to  productive  qualities,  tl6 

As  to  quality,  it7 

As  to  quantity,  116 

As  to  title,  117 


Rightsof  vendor  In  possession, 

Right  to  use  and  occupation,  110 

Sale  by  order  of  court,  95 

Scope,  68,  69 

Special  agreements,  effect  of,  75 

Specific  performance,  ija 

Subject-matter  of  contracts,  69 

Taxes,  payment  of,  134 

Tenants  in  common,  79 

Tender,  implied  waiver  of,  147 

Title,  abstract  of,  139 

Title  by  adverse  possession,  73 

Title  deeds,  130 

Title,  defect  of,  150 

Trustees,  S7 

Undue  influence,  86 

Use  and  occupation,  right  to,  ti8 

Vendee  in  possession,  rights  of,  13 

Vendor  in  possession,  ri^ta  of,   1; 

Waiver  of  breach,  149 


Acknowteitement   of    payment    as 

waiver,  iSo 
Assignment  of  express  lien,  190 
Assignment  of  implied  lien,  169 
By   whom  implied  lien   may  be  en- 
forced, 168 
Doctrine  in  the  United  Slatei,  159 
Enforcement  of  express  lien,  193 
Enforcement  of  lien,  181 

At  law,  iSi 

By  bill  in  equity,  181 
Express  lien,  18^ 

Assignment  of,  190 

Enforcement  of,  193 

How  created,  1S8 

Nature  and  effect  of,  185 

Waiver  of,  189 


It  cases  applied,  163 
Waiver  of,  177 

Judgment  at  law  as  waiver,  181 

Lacnes,  180 

Lien,  how  enforced,  181 

Nature  and  effect  of  express  lien,  1S5 

Origin  and   principle  of  doctrine  (u 
implied  lien,  157 

Presumption  as  to  Implied  lien,  163 

Property  subject  to  implied  iien,  167 

Retention  of  le^l  title  by  vendor,  19J 
Enforcement  of  the  right,  197 
Nature  of  the  interest,  193 
Statute  of  Limitations,  c^t  of,  199 
Waiver  and  assignment,  195 

Subrogation    to    benefit  of   express 
Hen, 19Z 

Subrogatiom  to   benefit  of   implied 

Taking  security  operadi^  as  waiver 

of  Hen,  177 
United  Stales,   doctrine  of  implied 

lien  in,  159 
Vendor's  express  lien,  definition  ol, 

184 
Waiver  by  recovery  of  judgraeat  at 

law,  181 
Waiver  of  express  Hen,  189 
Waiver  of  implied  lien,  177 
Waiver  of  lien  by  taking  security,  177 

Boundaries,  judldal   cogniiance  otr 

»43 
Chancery  procedure,  339 
Change  of  venue,  344 

Affidavit,  ije 

Effect  of,  356 

Review  of  motion  for,  357 

To  what  county,  344 

When  applfcatioa  must  be  made, 
as* 


)vGoo'^lc 


Venue —  ConlinKed. 

When  Taay  be  made,  346 
Who  may  «pply  for,  953 
Civil  actions,  309 
Corporation  «ult«,  33o 
Criminal  cHBci.  319 
Definition,  300 
English  Judicature  Act,  30i 
Extraterritorial  crime,  303 
Extraterritorial  Injuries,  107 


»43 

Probate,  343 

Remedtec  without  change,  118 
Statutes,  309 
Transitorj,  301 
Verdict,  159 

Aa  bar  to  subiequent  suita,  433 
A*  evidence,  431 

ley  mud  definition,  360 


Etjmology  1 
Forma  o^  41 


OEX.  Told  aad  ToUakK 

V  erdict— Co(i/f<p  ««rf. 
Right  to  return,  377 
Special  findings,  395 
Subject    to   opinion   of    court  on 
point  of  law,  394 


Written  verdict,  407 
Vested  and  contingent  legacies,  443 
Veto,  445 

Definition,  445 

Federal  constitution,  446 

Municipal  charters,  440 

Origin  and  purpose  of  veto  power, 
+46 

Poclcet  veto,  447 

Silent  veto,  447 

State  constitutions,  446 
Vice  principal,  449 
Videlicet,  451 

Definition,  451 

Immaterial  averments,  454 

Material  averments,  453 

Office  and  effect,  453 


Viev 


■454 


330 

Amendment  of,  365 

Amount,  303 

Construction  of,  354 

Definition,  160 

Foiling  the  jury,  349 

Reception  of,  338 

Recordation  oC  374 

Reduction  of  amount  by  remittitur, 
309 

Requisites,  >&> 

Right  of  court  to  direct,  164 

Right  to  return,  161 

SetUng  aside,  375 

Surplusage,  360 
Irregularities  cured  by  verdict,  417 
Modes  of  avoiding  effect  of  verdict, 

439 
Motion  for  judgment   sots    obilanlt 

vtrtdicio,  439 
Motion  for  new  trial,  439 
Motion  for  repleader,  439 
Vlotlon  far  venire  facias  de  *0Vtf,439 
Motion  In  ari«st  of  judgment,  439 
Oral  verdict,  407 
Partlal  verdict,  37 j 
PrivT  verdict,  416 
Public  verdict,  416 
Sealed  verdict,  409 
Signing  verdict,  40S 
Special  verdict,  376 

Amendment  ol,  393 

Construction  of,  3S6 

Definition  of,  376 

Form  of,  391 

Origin  and  object  of,  377 

Requisites  of,  380 
18  C.of  L.— 67 


Vindictive  damages,  456 


Connection  between  prohibited  act 
and  death  or  Injury,  464 

Construction   of   exception  clauses, 
465 

Construction  of  the  term  law,  459 

Death  in  violating  law  expressly  ex- 
cepted, 459 

Effect  of  suicide  upon  policy,  463 

Evidence,  469 

General  principles,  456 

Horse  racing,  461  1 

Law,  construction  ot  the  word,  4J9 

Pleading,  469 

Prohibited  act  and  Injury,   relation 
tietween,  464 

Scienter,  463 

Specific  violations  of  law  prohibited, 
468 

Successive   stages   of  the  law,    457, 
4S?.  46S 

Suicide,  effect  of,  ifpon  policy,  463 

Violating  law  not  mentioned  form- 
erly, 4S7 

Violation  of  Sunday  law,  461 
Void  and  voidable,  473 

Absolutely  void,  473 

Definitions,  473 

General  distinctlona,  473 

Relatively  void,  473 

Void  and  of  no  effect,  473 

Void  construed  as  voidable,  when, 

What  contracts  are  void  and  what 

voidable,  477 
When  voidconatrued  as  voidable,  475 
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Voir  dire,  478 
Voluntary  conveyance,  480 
Voluntary  exposure  (life  and  accident 
insurance),  480 
Accidents  from  miBcellaneoug  cause*, 

493 
Accidents  upon  tracks    and    cross- 
ings, 491 
Accidents  upon  trains,  48S 
Application  of  the  clause  voluntary 

cKpoflure,  484 
Cleaning  guns,  493 
Construction  or  the  words  voluntary 

exposure,  4S3 
Evidence,  498 
Heavv  lifting,  4^3 

Injuries  connected  with  railways,  487 
Intentional   injuries  inflicted  bv  the 

Insured  or  other  person,  49J 
Meaning    of    the   phrase    voluntaij 

exposure,  483 
Policy    silent    as    to    voluntary  ex- 
posure, 4S0 
Railway  accident  clauses,  496 
Railway  employees,  485 
Rescuing  shipwreclicd  crew,  494 
Risks  eipressly  assumed,  48  j 
Stumbling  on  tracks,  493 
Successive    stages   of    the  law,  480, 

481,  49S 
Voluntary    exposure   expressly  pro- 
hibited, 483 
Voluntary  law,  499 
Voluntary  payment,  499 
Voting  trusts— Combinations  of  stock- 

holtters,  503 
■Wages,  SI4 
Wages,  statutes  regulating  payment  of, 

Waiver,  514 

Acceptance  of  bill  or  note  as  waiver 
of  lien,  567 

Acceptance  of  goods  as  waiver  of 
default,  553 

Acts  of  debtor  or  failure  to  act  waiv- 
ing homestead  and  exemptions, 578 

Appeal,  593 

A>  conferring  jurisdiction,  535 

Attorney's  lien,  573 

Banker's  lien,  573 

Bankruptcy  and  insolvency,  waiver 
of  discharge  in,  by  new  promise, 
f83 

Carrier's  lien,  571 

Certain  rights 'in  criminal  trials,  590 

Conditions  and  forfeitures,  567 

Conditions  and  forfeitures  between 
landlord  and  tenant,  553 

Conditions  in  sale,  553 

Contracts  of  insurance,  tfq 

Contracts  under  seal,  waiver  or  varia- 
tion of,  by  subseqnent  agreement, 
5» 


Vaiver— Cs«//»«n/. 

Contracts  within  statute  of  frsiidi, 
waiver  or  variation  of,  541 

Corporation's  lien  on  sto^  of  stock- 
holder, 573 

Criminal  trials,    waiver   of  certain 


',  553 

Demand  and  notice,  537 

Discharge  by  new  promise,  s6i 

Discharge  In  bankruptcy  and  ioiolT- 
ency  by  new  promise,  58J 

Dower,  «8i 

Due  diligence  on  part  of  creditor, 
563 

Essentials,  536 

Exemption  from  jury  duty,  590 

Factor's  lien,  571 

Foreclosure  of  mortgage  of  per- 
sonalty, 556 

Foreclosure   of  mortgage  of  realty, 

Forfeiture  for  breach  of  conditian  !a 

Forfeiture  of  corporate  charter,  5(6 
Homestead  and  exemptions,  575 

Waiver  of,  by  acU  of  debtor  or  fail- 
ure to  act,  578 

Waiver  of,  by  alienation  of  prap- 
e«y.  S77 
How  pleaded,  536 
Inn  keeper's  lien,  573 
Insurance  contracts,  567 
Irregularities  in  process,  588 
Irregularities  In  sale  of   mor^sged 

personalty,  556 
Irregularities   in  aale   of  mortgaged 


arlties  In   service  of  proctsa, 


Irregularities  in  taking  appeal,  59) 
Judicial  proceedings,  5S7 
Jury  dutv,  exempfiin  from,  590 
Jury  trial  in  civil  cases,  589 
Jury  trial  in  criminal  cases,  590 
Knowledge  of  defects  In  title,  neces- 
sity for,  5^8 
Landlord's  lien  for  rent,  573 
Lien  for  purchase -money,  553 
Lien  on  logs  and  lumber,  573 
Lien,  waiver  of,  by  accepdng  bill  or 

note,  567 
Livery  stable  keeper's  Hen,  571 
Maritime  lien,  573 
Mechanic's  iien,  573 
Misjoinder,  nonjoinder,  and  defHW 

of  parties.  qSS 
Misnomer,  5S9 

Negotiability  of  notes,  effect  upon, 
by  insertion  of  waiver  of  1^ 
righU,  567 
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New  promiK  c 

ditcharge,  tfi: 
Notes,  waiver  of  legal  riEhti  In,  as 

■tTecting  their  negotiability.  567 
Notice   of  acceptance  of  guaranty, 

Notice  to  quit,  waiver  of,  by  land- 
lordi  553 

Partnership  articlee,  waiver  or  varia- 
tion of,  539 

Pleading.  536 

Pledgor  and  pledgee,  560 

Procesa.  irregularities  In,  58S 

Production  of  bill  or  note  upon  de- 
mand of  payment,  566 

Prospective  waiver  orhomestead  and 
exemptiona,  575 

Public  policy,  effect  of,  upon  right  of 


waive 


-  533  . 


Question  for  the  jury,  535 

Renunciation  of  bills  and  notes,  564 

Right  of  redemption,  560 

Right  of  rescission,  581 

Right  of  stoppage  (■  transitu,  573 

Right  of  Bubrc^ation,  569 

Right  to  object  to  title,  544 

Seller's  lien  for  purchase -money,  $73 

Service  of  process,  waiver  of  irregu- 
larities In,  588 

Simple  contract,  waiver  or  variation 
of,   by  subsequent   agreement,  537 

Statute  of  Frauds,  failure  to  plead, 
581 

Statute  of  Limitations,  j8t 

Statutory  notice  to  sue,  563 

Strict  performance  where  time  is  of 
the  essence,  550 

Sureties  and  guarantors,  560   ' 

Tender,  581 

Variation  of  contract  by  subsequent 
a^reemenl,  537 

Vendor's  lien,  jji,  573 

Vendor's  right  to  rescind,  551 

Waiving  tort  and  suing  in  assmnpsit, 

V/arehouaeman's  Hen,  573 
What  may  not  be  waived,  533 
War,  598 
Agency,  efFect  of  war  upon,  605 
Amnesty  and  pardon,  proclanuttion 

Belligerent  rights,  601 

Captured    or    abandoned    property. 

Civil  war,  contracts  In  aid  oT,  608 
Confiscation  of  property.  614 
Conquest  and  belligerent  occupation, 
„633 

Contracts  in  aid  of  the  civil  war, 
608 


yUAt—ConltKued. 

Declaration  of.  600 

E>ectaratlon  of  martial  law,  635 

Definition,  598 

Effect  of  war  on  courts  of  justice,  63a 

Effect  of  war  upon  property  rights, 
*'3 

Effects  of,  604 

Intercourse,  suspension  of,  604 

Martial  law,  declaration  of,  635 

Martial  law,  definition  of,  634 

Martial  law  distinguished  from  mili- 
tary law,  63s 

Military    taw   and  martial    law  dis- 
tinguished, 635 

Non- intercourse  acts,  610 

Partnership,  effect  of  war  upon,  605 

Power  to  make,  600 

Proclamation  of  amnesty  and  pardon, 
631 

Property,  conflscation  of,  614 

Property  rights,  effect  of  war  upon, 
613 

Suspension  of  intercourse,  604 
Warebouseand  warehouseman,  636 

Advances  for  freight,  665 

Baggage,  liability  for,  661 

Bonded  warehouse,  638 

Burden  of  proof  in  case  of  loss   of 
goods,  64S 

Carrier  as  warehouseman,  656 

Charges  for  storage,  667 

Confusion  of  goods,  668 

Constructive  delivery,  67J 

Definition,  636 

Degree  of  care  required  In  regard  to 
property,  641 

Delivery   of  property    to    assignee, 
6s8 

Destruction  of  goods  by  rats,  647 

Duty  of  warehouseman  in  regard  to 
care  of  premises,  639 

Duty  of  warehouseman  in  regard   to 
place  of  storage,  640 

Estoppel,  677 

Fire,  646 

Form  of  warehouse  receipt,  671 

Forwarding  merchants,  651 


Goods  taken  by  superior  force,  64S 
Insurable  Interest,  670 
Liability  for  ba^age,  661 
Lien  of  warehouseman,  G63 
Mortgaged    goods,   warehouseman's 

lien  on,  664 
Negotiability  of  warehouse  receipt, 

673 
Pledge,  680 

Private  warehouse,  638 
Public  warehouse,  637 
Receipt  for  goods  in  bulk,  683 
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Warehouse  and  warehoiueinan — Ccn- 

Receipt   of   private   -wBrehouseman, 

674 
RedeliTery  of  property  to  the  bailor, 

657 
Storage,  charges  for,  667 
Termination  of  carriage,  652 
Theft.  64s 
Warehouse    receipt  as  guaranty   of 

title.  678 
Warehouse  receipt,  form  of,  671 
Warehouse   receipt,  negotiability  of, 

673 
Warehouseman's  lien,  663 
Warehouseman's  lieu  on  mortgaged 

goods,  664 
Warehouseman's  receipt  for  his  own 


infeEsion,  parties  lo,  693 
Consent  of  creditor,  693 
Creditor,  consent  of,  693 
Effect  of  confessed  judgment,  706 
For   what    judgment    may   be   con- 

fesied,  697 

fiidgment,  700 
udgment,  relieving  against,  703 
urisdiction,  687 
lature  and  requisites  of  warrant  to 
confess  judgment,  68j 
Parties  to  confession,  693 
Purpose  for  which  judgment  may  be 

confessed,  697 
Relieving  against  judgment,  703 
Statement,  699 
Statute,  compliance  with,  688 
Warrant,  compliance  with,  690 
Warrant  of  attorney  to  confess  judg- 
ment, nature  and  requisites  of,  685 
Warrant  to  bring  or  defend  actions, 
707 
Warrants,  710 

Arrest,  warrant  of,  710 
Backing  warrant,  729 
Bankruptcy,  warrant  In,  735 
Bench  warrant,  734 
Commitment,  warrant  of,  735 
Date,  716 

Death  warrant  735 
DeiiniHon,  710 
Description  of  offender,  717 
Description  of  offense,  720 
Direction  and  authority,  723 

Dividend  or  Interest  w 

Dock  warrant,  736 


Warrants —  Cam  ti»  utd. 
Execution,  739 
Extradition,  warrant  of,  73; 
Form  and  requisitei  ol   wirmt  of 

arrest,  717 
Form  and   service,  wairerof  imgn- 

laHties  in,  733 
Indorsing  warrant.  729 
Instances  of  Insufficient  descripti«i 

of  offense,  711 
Instances  ol^  sufficient  descripUon  lA 

offense,  711 
Land  warrant,  73s 
Landlord's  warrant,  735 
Municipal  warrant,  735 
Oflender,  description  of,  71T 
Offense,  description  of,  730 
Press  warrant.  735 
Return,  730 
Seal,  7j6 

Search  warrant,  71? 
Signature,  726 


Tai 


t.73S 


Waiver  of  irregularities  In  form  ud 

service,  733 
Warrant  in  bankruptcy,  73s 


Wai 


of  a 


»  of,  717 


Complaint  for,  711 

Form  and  rcqulsiti 

How  obtained,  711 
Warrant  of  attorney.  735 
Warrant  of  commitment.  735 


Warr 


tofe; 


ind  defend,  735 


Action  on  warranty,  defenses  to.  Sj; 
Action  on  warranty  for  dimiecE.Sii 
Advertisement  of  auctioneer,  Sod 
Affirmations  as  to  essential  elimtntl, 

739 
Agent,  authority  of,  779 
Agent's  personal  warranty,  785 
Ariegation  of  intention   to  «imnl, 

Animals  Other  than  horses.  771 
Antecedent  representations,  75S 
Article  purchased  for  particular  nie, 

7S7 
As  condition  precedent,  740 
As  condition  subsequent,  740 
Auctioneem.  783 
Auctioneer's  advertisement,  800 
Authority  of  agent,  779 
Authority  of  special  agent,  781 
Bonds,  774 
Breach    of    warranty    dislinpiis'itd 

from  fraud,  740 
Breach  of  warrantv,  general  nil»M 

to,  801 
Breach  of  warranty  of  title,  808 
Breach  of  warranty  of  title,  tnfuurt 

of  damages  for,  849 
Breachof  warranty,  remedies  ftTiSiS 
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"W  ar  ranty —  ContiHutd. 
Broken,  783 
Bujer,  opportunity  of,    to  Inipect, 

761 
Chemist's  ansl/sls  of  fertilizers  a« 

evidence,  854 
Co-existence  of  eipreu  end  Implied 

warranty,  742 
Collateral  undertaking,  warranty  Is, 

739 
CommUsion  merchanlB,  783 
Compliance  with  conditions,  834 
Condition,  warranty  i«  not,  739 
Conditional  warranties,  769 
Conditions    precedent    to   vendee's 

right  or  action,  830 
Consideration  for  warranty,  743 
ConBtruction  of  particular  warranties, 

791 
CoDstruclIon  of  warranties,  788 
Contract  providing  a  special  remedy, 

Cotton.  775 

Criterion  aa  to  completeness  of  writ- 
ten contract,  799 
Criterion  as  to  intention  to  warrant, 

"Damages,  acdon   oo   warranty   for, 
8» 

Damages,  measure  of,  836 

Defenses  to  action  on  warranty,  835 

Definition,  738 

Description  In  printed  advertisements 
or  invoices,  764 

Descriptions     and   warranty   distin- 
guished, 763 

Distinct  affirmations,  necessity  of,  7jo 

Distinguished  from  descriptions,  763 

Distinguished   from   mere  option  to 
return,  764 

Distinguished    from    mere    stipula- 
tions, 764 

Doubtful  defects,  786 

Duty   of   vendee   to    inspect   before 
buying.  761 

Engmes,  771 

Evidence,  8s4 

Evidence    must   not    be   remote   In 
point  of  time,  856 

Evidence  of  fraud,  858 

Evidence  of  technical   trade   terms, 
856 

Evidence  of  unage  of  trade,  8i;6 

Eicepilons  to  the  rule  excluding  pa- 
rol evidence.  796 

Executory  contracts  of  sale,  746 
Waiver  of  warranty  in,  814 

Eipert  evidence,  854, 

Express  and  Implied  warranties,  co- 
existence of,  74a 

Express  warranty,  741 

Express   warranty  as  excluding   Im- 
plied warranty,  741 


EX.  WuiMt/. 

Warran  ty — Ceniinugd, 
Expressions  of  opinion,  753 
Fertitliers,  773 

Form  of  action  for  damages,  833 
Fraud  and  breach  of  warranty  dulin- 

guished.  740 
Fraud,  evidence  of,  858 
Fraud,  parol  evidence  of,  801 
Fraudulent    warranty,    measure    of 

damages  in  case  of,  848 
Future  soundness,  warrant j  of,  745 
General   doctrine   a>  to  measure  of 

damages,  836 
General   rule   as   to  construction  of 

warranties,  788 
General   rule  as  to  parol   warranty 

when  contract  is  In  writing,  794 
Hearsay  evidence,  858 
Horses,  771 
Immaterial  or  Impertinent  evidence, 

857 
Implied  warranty,  741 
Intention  to  warrant,  750 

Criterion  as  to,  751 

When  conclusively  presumed,  75a 
Joinder  of  parties,  8(4 
Known  or  obvious  defects,  785 
Limited  warranties,  769 
Machinery,  771 
Measure  of  damages,  836 
As  atfected  by  special 


For  breach  of  warranty  of  title,  849 
In  case  of  fraudulent  warranty, 848 
Where  goods  are  purchased  for  re- 
sale, S48 
Where  goods  are  returned,  847 

Notes,  774 

Obvious  defects,  787 

Opinion,  expressions  of,  753 

Opportunity  of  buyer  to  inspect,  761 

Oral  warranty  where  contract  is  in 
writing,  admissibility  of  evidence 
of.  795 

Parol  evidence  of  fraud,  801 

Parol  evidence  of  subsequent  war- 
ranty, admlBsibility  of,  760 

Parol  warranty  where  contract  is  in 
writing,  794 

Particular  articles,  770 

Particular  use,  article  purchased  for, 

„7S7    , 

Particular  warranties,  construction 
of,  791 

Parties,  joinder  of,  854 

Parties  to  action  for  damages,  814 

Patents,  775 

Payment  of  price  operating  as  waiver. 
8-3 

Personal  warranty  of  agent,  785 

Pictures,  770 

Presumption  that  warranty  is  by  pa- 
rol, S03 


)v  Google 


W«rrant7 —  Con  li'n  si  ed. 
Printed  circulars,  766 
Printed  warrantj,  signature  of  vend- 

Procedure,  Sji 

Proof,  S59 

Proof  of  warranty  by  partnership,  860 

Qualified  warranties,  760 

Question  lor  the  jury,  768 

Ratification    of    unauUiorized   war- 

ramy,  784 
Remedies  for  breach  of  warranty,  815 
Remote  damages,  S46 
Representations  made  to  corporators, 

767 


754 
Representations,  to  whom  made,  767 
Rescfssion,  S16 
Risht  to  set  off  damages  In  action  for 

the  price,  S15 
Sales  by  description,  740,  776 
Sales  on  approval,  777 
Sales  "  with  all  fauIIB,"  776 
Scienter,   necessity   for     alleging  or 

proving,  853 
Scope.  737 
Seller's   representations  as  to  value. 

Special  agent,  authority  of,  781 

Special  circumstances  affecting  meas- 
ure of  damages,  841 

Special  provision  in  contract  as  to 
notice  of  defecU,  831 

Special  provision  in  contract  as  to 
opportunity  to  remedy  defect*,  833 

Statute  of  Frauds,  Soi 

Subsequent  representations,  759 

Subsequent  warranty  requiring  new 
consideration,  744 

Technical  trade  terms,  evidence  of, 
856 

Title,  warranty  of,  743 

Transfer  of  warranty,  744  . 

Unauthorized  warranty,  ratification 
of,  784 

Unnecessary  averments,  853 

Usage  of  trade,  evidence  ot^  856 

Vendee  must  have  relied  on  repre- 
sentations. 7SS 

Vendee's  acceptance  and  retention  of 
article  as  waiver,  810 

Vendee's  duty  in  rescinding  contract, 
81a 

Vendee's  duty  to  inspect  l>elore  buy- 
ing, 761 

Vendee's  duty  to  render  damages  as 
small  as  poBsible,  Sjo 

Vendee's  du^  to  return  the  goods 
purcliHSed,  833 

Waiver  of  warranty  by  express  agree- 
ment, 809 


Warran  ty — Continutd. 

Waiver  of  warranty  In  executory 
contracts  of  sale,  S14 

Warranty  confined  to  specified  period 
ol  time,  74  s 

Warranty  of  future  soundness,  745 

Warranty  of  title,  743 

What  constitutes  a.  warranty,  747 

Writing  given  by  third  party  in  pur- 
suance of  oral  agreement,  800 

Written  contract,  criterion  as  to  com- 
pleteness of,  799 
Waste,  861 

Abandoned  mines,  working  of,  SSj 

Accounting,  who  entitled  to,  943 

Administrators,  90J 

Against  whom  action  of  waste  is 
maintainable,  911 

Against  whom  case  in  the  nature  ol 
waste  is  maintainable,  91 1 

Alterations,  S85 

Buildings,  destruction  ol,  866,  SS4 

Change  in  course  of  husbandry,  879 

Clay  and  gravel,  881 

Collusive  watte,  866 

Commissive  waste,  863 

Contingent  interest  In  fee,  900 

Copyholder,  enjoining  commisiion 
of  wsKte  by,  941 

Copyholders,  901 

Criterion  ot  waste,  868 

Customary  use  of  land,  S94 

Customary  use  of  mines  and  quarries, 
881 

Definition,  861 

Destruction  of  buildings,  866,  S84 

Devastavit  and  waste  distinguished, 
868 

Devisees  and  owners  ot  eiecutory 
bequests  and  other  contingeat  in- 
terests, right  of,  to  an  injunction, 
929  „ 

Digging  clay  and  gravel,  S8[ 

Discrimination  between  reversion- 
aty  interests,  893 

Distinguished  from  devastavit,  E6S 

Distinguished  from  trespass,  867 

Dower  estate,  forfeiture  of,  894 

Dower  in  wild  lands,  893 

EquiUble,  864 

Equitable  waste  of  buildinn,  888 

Erection  of  new  buildings,  88j 

Estovers,  870 

Estrepemenl,  writ  of,  911 

Eventual  waste,  867 

Executors,  901 

Executors  and  administrators,  lUtdl- 
ity  of,  in  action  ot  waste,  giS 

Executrix,  enjoining  commisiion  of 
waste  by,  941 

Failure  to  repair,  687 

Fixtures,  8S9  ' 

Forfeiture  of  dower  estate,  S94 
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Waste—  Continued. 

Forfeiture  of  land  wasted,  920 

Fruit  trees,  878 

Guardians,  002 

Guardians,  liabilitj  of,  In  action  of 

Huiband  of  tenant  In  dower,  895 

Husbandly,  cliange  in  course  ol,  S79 

Injunction,  933 

Jointreise*,  903 

Judgment  debtor,  enjoining  commit- 
sion  of  waste  hj,  939 

Judgment  debtors,  901 

Land,  879 

Land,  customtirT  u«e  of,  894 

Lessee,  right  of,  to  injunction,  933 

Liabilitj  of  tenant  for  life  or  jean 
for  permissive  waste,  893 

Liability  of  tenant  In  dower  for  per- 
missive waste,  894 

License  bj  remainderman,  S93 

Meliorating  waste,  867 

Mere  possessor  or  Ireipasser,  enjoin- 
ing commission  of  waste  by,  938 

Mere  possessors  or  tresptusers,  899 

Mines  and  quarries,  customarj  use 
of,  883 

Mine*  and  quarries,  opening  of,  88t 

Mortgagee,  remedy  of,  against  mort- 

,  gagor,  933 

Mortgagees,  896 

Mortgagor  and  mortgagee,  liability 
of.  in  action  on  case  in  the  nature 


Waste— Cwt/imsfrf. 

Purchasers  of  state  lands,  900 

Question  of  tact  for  jury,  870 

Remedies  at  law,  903 

Remedies  in  equity,  912 

Removal  of  atructures.  886 

Repairs,  failure  to  make,  8S7 

Reversionary  interests,    discrimina- 
tion between,  893 

Reversioner,  right  of,  to  an  injunc- 
tion, 918 

Shade  trees,  866 

State  lands,  purchasers  of,  900 

Structures,  removal  of,  886 

Tax  deilnquEOts,  900 

Tax  delinquents,  enjoining  commis- 
sion of  waste  by,  939 

Taxes,  non-payment  of,  S90 

Tenant  at  will,  liability  of,  in  acUon 
on  case  in  nature  of  waste,  917 

Tenant  by  curtesy,  893 

Liability  of,  in  action  of  waste,  913 
Restraining  by  injunction,  930 

Tenant  by  elegit,  liability  of,  in  ac- 
tion of  waste,  918 
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Mortgagor   in  possession   rendering 

security  inadequate,  897 
Mortgagor,  liability  of,  to  mortgagee, 

933 
Mortgagors,  896 
MunicipalitieB,  903 
Municipality,  enjoining  commission 

of  waste  by,  941 
New  buildings,  erection  of,  885 
Non-payment  of  taxes,  890 
Opening  mines  and  quarries,  8S1 
Orchards,  878 
Ornamental  trees,  866 
Owner  of  Inheritance  or  remainder- 
man, right  of,  to  an  injunction,  918 
Penalties  at  law  for  waste,  919 
Permissive  waste,  863 

Liatnlity  of  tenant  for  life  or  years 
for.  8ga 

Liability  of  tenant  in  dower  for, 
894 
Possessor  or  trespasser,  liability  of. 

In  action  of  waste,  gi8 
Presumption  in  favor  of  tenant,  S92 
Privity  of  parties.  935 
Proceeds   of   timber   rightfully  cut, 


Tenant  for  life,  restraining  by  In- 
jun ctlon,  939 

Tenant  for  years,  liaiuUly  of.  In  ac- 
tion on  case  In  the  nature  of  waste, 
914 

Tenant  for  years,  restraining  by  In- 
junction,  931 

Tenant  in  common,  liability  of.  In 
action   on    case  in  the  nature  of 


Tenant   In   < 

injunction,  930 
Tenant  in  dower,  893 

Liability  of,  in  action  of  waste  o 
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Restraining  by  Injul  ,  ^  , 

Tenant  in  fee  with  executory  devise 

over,  S99 
Tenant   in    qualilied   fee,    enjoining 

commission  of  waste  by,  939 
Tenants  at  will,  S98 
Tenants  for  life  committing  waste, 

891 
Tenants  for  years  committing  waste. 


Tenants  in 

Timber,  866,  870, 875 

Timber  rightfully  cut,  proceeds  of, 

878 
Timber  wrongfully  cut,  proceeds  of, 

879 
Treble  damages,  919 
Trespass  and  waste  distinguished,  867 
~  I  In  Ine  nature  of 
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V]isXe—Centimued. 
Trustees,  902 
Undergrowth,  866,  877 
VeniJee,  commission  of  waste  by.en- 

joined  hr  vendor,  936 
Vendees,  39S 
Vendor  and  vendee,  liabili^  ot,  ia 

Kition  of  waste,  916 
Vendor     enjoining     commisBion    of 

waste  by  vendee,  936 
Vendors,  898 
Voluntary,  863 
Waste  by   parties    having  equitable 

Tights  only,  866 
Who  may  commit  waste,  891 
Who  may  maintain  trespass  on   the 

case  in  the  nature  of  waste,  909 
Who  may  maintain  writ  of  waste, 

9*4 
Wild  lands,  dower  in,  S93 
Without    Impeacbment    of    waste, 

864 
Working  abandoned  mines,  883 
Writ  of  estrepement,  911 
Writ  of  prohibition  and  attachment, 

904 
Writ  of  waste,  904 
Watercourses,  943 
Abandonment  of  rights  and  property 

by  canal  company,  1054 
Admiralty  jurisdiction  over  canals, 

"JS3 
Artificial  watercourses,  1039 
Bed  of  stream,  rights  in,  984 
Canal  company  abandoning  its  tights 

and  property,  1054 
Canal  company  disposing  of  surplus 

Canal    company's    power    to    exact 


Cbangiog  channet  of  stream,  983 
Construction  of  contracts  for  water 

rights,  1034 
Contracts    as  to  water  rights,  con- 
struction of,  1034 
Covenant  as  to  water  rights  running 

with  land,  1033 
Definition,  944 
Detention  and  obstruction  of  flow  of 

stream.  955 

By  bridges  and  culverts,  966 

By  dams,  957 

By  embankments,  963 

General  principle*  as  to,  955 
Discrimination  In  trflls,  1046 
Distraining  for  toils,  1046 
Diversion,  measure  of  damnges  fcr, 

983 
Diversion  of  stream,  978 
Duty  and  liability  of  canal  conpany 

as  to  bridges,  1049 
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W  atercourses —  Con  tin  tied. 

Duty  and  liability  of  canal  compuy 

as  to  navigation,  1050 
Duty  and  liability  of  cauil  oimen, 

general  principles  as  to,  1047 
Essentials  to  acquisition  of  rigliU  it) 

watercourses  by  prescription,  1005 
Extent  of  right  acquired  by  prescrip- 
tion, 101 3 
General  doctrine  in  Pacific  state*  u 

to  prior  appropriations,  9S7 
Grant  of  land,  wliat  passe*  by,  1036 
Jurisdiction  of  admiralty  OTerooals,. 

1053 
Measure  of  damages  in  case  oi  divet- 

•  Ion,  9S3 
Mode  of  divenion,  9S3 
Parol  agreement,  acquisition  of  water 

righU  by,  1010 
Pollution  of  stream,  968 

By  cattle  stables,  978 

By  discbarge  of  sewage,  974 

By  factories  and  mills,  973 

By  gas-worlcs  refuse,  973 

By  hog  pens,  978 

By     maintenance     of      ilauglltcr 
houses,  978 

By  mining  operations,  977 

General  rules  as  to,  9^ 
Prescription,  essentials  lo  acqulsitioa 

of  water  rights  by,  1005 
Prescription,  rights  acquired  by,  lOO) 
Prescriptive  right,  extent  of,  roi3 
Prescriptive  right  to  have  pure  water, 

1013 
Prescriptive  rights,  how  lost,  lotj 
Prior    approprUtioo,    common-Uw 

rule  as  to,  9S4 
Prior  appropriation,  general  doctrine 

in  Pacific  sUte*  as  to,  987 
Prior  appropriation  In  Pacific  atates, 

to  what  lands  and  to  what  pcnoai 

applicable,  990 
Bure    water,    prescriptive    right  to- 

Reservation  of  rights  In  watercoane 
on  conveyance  of  land,  1036 

Rights  acquired  by  express  agree- 
ment, general  rules  as  to,  loio 

Rights  acquired  by  parol  agreenUDt, 

Rights    acquired     by     prescriptloii. 

Rights  in  bed  of  stream,  984 
Rights  of  tenants  in  common.  1037 
Riparian  owners,  who  are,  948 
Riparian    rights,    extent    of.      '   '" 
quantityoi  water  used  for  '' 


Riparian  rights,  extent  of,  ts  to 
quantity  of  water  used  for  noD- 
riparlan  purposes.  955 

RJparlan  rights,  nature  of,  947 
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W  a  lercoursei —  Com  tin  ued. 
Stagnant  water,  970 
State  as  canal  owner,  1049 
State  canaU,  1050 

Statutes   authorizing  toll,  construc- 
tion or,  1045 
Surplus    water,   lease    of,    bj  canal 

company,  1053 
Tenants  tn  common,  rights  of,   1037 
Tolls,  discrimination  in,  1046 
Tolls,  power   of  canal   companj  to 

exact,  1045 
Tolls,  power  to  distrain  for,  1046 
To  what  lands  and  persons  the  Pa- 
cific states' doctrineof  priorappro- 
priation  extends,  99D 
Words  and  Phrases 
Utmost  care,  1 
Utter.  I 
Uttering,  I 
Vacancy,  i 
Vacant,  I 
Vacant  lands,  34 
Vacate,  i 
Vacation,  34 

Vadium  morlnum,  36 

Vadium  vivum,  36 

Vagabond,  36 

Vague,  43 

Validity,  44 

Valuable,  44 

Valuable  consideration,  45 

Valuation,  46 

Value,  46 

Value  received,  48 

Vault,  6a 

Vegetable,  61 

Vehicle,  63 

Vein,  65 

Vend.  65 

Venditioni  txtonaa,  66 

Venire  facia,,  199 

Venire  fatias  de  novo,  199 

Venire  inspiciendo,  300 


Words  and  Phrases — ConlSnued. 
Verity,  439 
Verily,  439 
Vermin,  439 
Versus,  439 
Very.  440 
Vessel,  440 
Vest.  443 
Vested,  443 
Veteran,  444 
Veterinary  surgeon,  444 
VI,  448 

Vice  consul,  449 
Vicinage,  449 
Vicinity,  449 
Vicious,  4SO 
Victim,  451 
Victuals,  451 
Village,  454 
Vintner,  456 
Violence,  470 
Violent^  471 
Violently,  471 
Visible,  473 
Voluntary,  478 
Voluntary  assignment,  479 
Voluntary  manslaughter,  499 
Volunteer,  499 
Vote,  499 
Voter,  501 
Voucher,  506 
Voyage,  508 

Vugg.  509 
Wager,  509 

Wagering  contract,  513 
Wager  policy,  513 

Walking,  591 
Wall,S93 
Want,  594 
Wanton,  594 
Wantonly,  596 
Wantonness,  597 
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